


TO:  Re p .  B u s s e l l ,  Chmn;  R e p .  L i s k a ,  V i c p  Chmn;  R e p s .  B a r n e s ,
C l o c k s i n ,  H a y e s ,  M a l o n e  & We n d t e

FROM: S t a f f  C o u n s e l

TOP I C:  HB 3 3 4 - - " A n  A c t  r e l a t i n g  t o  s t a y s  d u r i n g  a p p e a l s  o f  a d m i n i s ­
t r a t i v e  o r d e r s  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t ,
(AS 4 4 . 6 2 . 5 7 0 . "  - - B y  L a b o r  & C o m m e rc e  C o m m i t t e e

MEMO

1 —  T h i s  b i l l  w o u l d  am end  p a r a g r a p h  ( g )  o f  e x i s t i n g  l a w ,  AS 4 4 . 6 2 . 5 7 0 ,  
S c o p s  o f  R e v i e w ,  w h i c h  r e a d s :

( g )  No s t a y  may b e  i m p o s e d  o r  c o n t i n u e d  i f  t h e  c o u r t  
i s  s a t i s f i e d  i t  i s  a g a i n s t  t h e  p u b l i c  i n t e r e s t .

2 - - I n  o n e  f o r m  o r  a n o t h e r ,  t h e  p r o p o s e d  l a n g u a g e  h a s  b e e n  u s e d  o r  
r e f e r r e d  t o  i n  c o u r t  d e c i s i o n s  o v e r  t h e  y e a r s ,  H o w e v e r ,  
t h e  m o s t  s t r i k i n g l y  s i m i l a r  l a n g u a g e  i s  e x p r e s s e d  i n  
P o w e l l  v .  C i t y  o f  A n c h o r a g e , 5 3 6  P.  ?.d 1 2 2 8  ( d e c i d e d  1 9 7 3 ) .

( A s t t & c / j i J l )
T h i s  c a s e  i s  X e r o x e d  a n d  i n  C o m m i t t e e  f i l e s ^ j T h e  l a n g u a g e  
r e f e r r e d  t o  i s  on  t h e  2 nd p a g e ,  i n  f o o t n o t e  w h i c h  I 
b r a c k e t e d  a n d  u n d e r l i n e d  f o r  y o u r  r e f e r e n c e .  ( I  d i d  n o t  
i n c l u d e  t h e  d i s s e n t  w h i c h  i s  t w i c e  a s  l o n g  a s  t h e  o p i n i o n ) .

( T h e  c a s e  d e a l t  w i t h  t o p l e s s  a n d  b o t t o m l e s s  d a n c e r s  w h i c h  
t h e  c i t y  o r d i n a n c e  p r o h i b i t e d .  T h e  S u p e r i o r  C o u r t  f i r s t  
e n j o i n e d  e n f o r c e m e n t  o f  t h e  o r d i n a n c e ,  l a t e r  d i s s o l v e d  t h e  
i n j u n c t i o n - - s o  i t  w o u l d  be  e n f o r c e d - - a n d  t h e  d a n c e r s  a t  
The  E m b e r s  a p p e a l e d .  THe S u p r e m e  C o u r t  a g r e e d  w i t h  t h e  
S u p e r i o r  C o u r t ,  a n d  n u d e  d a n c i n g  i n  A n c h o r a g e  was  b a n n e d - - f o r  
a w h i l e ) .

3 - - The  b i l l  s i m p l y  c l a r i f i e s  a n d  p u t . s  i n  l e g i s l a t i o n  g u i d e l i n e s  
c o u r t s  a c t u a l l y  h a v e  b e e n  u s i n g  i n  s t a y i n g  o r d e r s  o f  
l o w e r  t r i b u n a l s .
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HR 334 
Fiscal Note 
Analysis

This bill clarifies the standards of review whereby the 
courts may grant stays during appeals of administrative orders 
under the Administrative Procedure Act. The Department of Law's 
legal staff believes that this clarification will assist the 
courts to make more timely and equitable rulings when stays are 
requested, saving both the public and regulatory agencies time 
and expense. This bill will not have a fiscal impact on the 
Department of Law.
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D arlo n  P O W E L L  ot a l„  P e tit io n e rs ,  

v.
CITY OF A NCHO RAG E, R espondent.

N o . 2 001 .
S u p re m o  C o u r t  o f  A la sk a .

D ecid ed  J u n e  27, 1073.

Ju n e  13, 1075.

Released fo r I'lililica tiou  Ju n e  13, 1070.

On appeal from an o rder  of  the Supe­
rior Court,  T h ird  Judicial D istrict,  A n ­
chorage, Edmond W . Rurke, J., dissolving 
a preliminary in junction aga inst enforce­
ment of a municipal ordinance which, in 
effect, prohilii tcd nude dancing in premises 
licensed for sale o r  consumption of  intoxi­
cating liquor, appellant applied for an o r ­
der staying the order  o f  the Superior 
Court pending appeal. T h e  Supreme 
Court, Kal.inowitz, C. J., held tha t  stay 
would lie denied where appellants did not 
first present the ir  application for a stay to 
the Superior Court and did not explain 
such failure.

Motion denied.

Connor, J., with whom  Erw in , J., 
joined, dissented and  filed opinion.

1. Appeal and E rro r  0=458(1), 479(2)
Judgm ents  in action for injunction arc 

not stayable as of r ig h t ;  ra the r ,  w hether  a 
stay pending appeal of an order  gran ting  
or dissolving an in junction  will he granted  
is a question directed to the sound discre­
tion of the court.  Rules of Civil P ro ­
cedure, rule 6 2 ( c ) ; Rules of Appellate P ro ­
cedure, rule 7 ( d ) (2 ) .

2. A pptal a rd  F 'o r  C=478
In c o n .’during w hether  to g ran t a stay 

pending appeal, the  lower court must con­
sider criteria  much the same as it would in 
determining whether to g ra n t  a prelimi­
nary injunction. Rules of  Civil Procedure, 
rules 62(c) ,  65(d).

3. Appeal and E rro r  0=478
In the unusual case when application 

for stay pending appeal is made in the S u ­

preme C o n n  without having previously 
hcen denied by the court below, there 
should be some explanation for failure to 
apply to the court below. Rules of Appel­
late Procedure, rules 7 (d )(2 ) ,  25(b).

4 . A ppea l and  E r r o r  0 = 4 7 7
In the usual case, the tr ia l court 

should be given the first opportunity  to 
consider an applicat'on for a  stay of a 
judgm ent g ran ting  or denying an  in junc­
tion, but exceptions should be made where 
the applicant makes a showing th a t  relief 
in the superior court is unavailable, o r  that 
re lief  to he effective must ho immediate 
and that it is improbable that the superior 
court can affo rd  such immediate relief. 
Rules of  Civil Procedure, rule 6 2 ( c ) ; 
Rules of Appellate Procedure, rules 7 (d)
(2), 25(h).

5 . A p pea l an d  E r r o r  C = 4 7 8
Stay pending appeal of o rder  dissolv­

ing preliminary injunction against en fo rce­
ment of allegedly unconstitutional city o r ­
dinance prohibiting, in effect, nude dancing 
in premises licensed for sale o r  consump­
tion of intoxicating liquor would he denied 
w here application for stay was not first 
presented to the superior court and there 
was no explanation for such failure, p a r ­
ticularly where there was an almost total 
lack of  showing on issue of  ir reparab le  in ­
ju ry  and no contention was made before 
the  Supreme Court in briefs and  aff idav its  
tha t denial o f  stay pending appeal would 
infringe First Amendment Rights. Rules 
o f  Civil Procedure, rule 6 2 ( c ) ; Rules of 
Appellate Procedure, rules 7 (d ) (2 ) ,  25 (h ) ;  
U.S.C.A.Const. Amend. 1.

Stanley P. Cornelius, Cornelius, Inc., 
Anchorage, for petitioners.

John  R. Spencer, City Atty., Anchorage, 
for respondent.

He fore R A H IN O W JT Z ,  Chief Justice, 
and C O N N O R , E R V IN , HOOCH E V E R  
and F IT Z G E R A L D , Justices.
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ORDER•

RAB1NOWJTZ, Chief Justice.
Petitioner Darion Powell owns an An­

chorage cocktail lounge known as The 
Embers. The Embers, and several other 
local bistros, have in recent times gained a 
measure of notoriety by providing for their 
customers’ viewing pleasure "topic.': and 
bottomless" dancers. Section 4-3(g) and 
(r) of the Code of Ordinances of the City 
of Anchorage prohibits a person from ei­
ther appearing or authorizing another per­
son to appear "in a licensed premises in 
which intoxicating liquor is offered for 
sale or consumed" while so “ costumed or 
dressed so that the genitalia or pubic area 
is wholly or substantially exposed to view." 
On October 28, 1972, Powell, Powell's bar­
tender petitioner George Goolsby, and peti­
tioner Sheila Diane Bell were all arrested 
following a dance by Ms. Bell. The com­
plaint charged, inter alia, that Bell had 
performed her dance in a licensed liquor 
establishment while "dressed or costumed" 
in a fashion prohibited by the ordinances.

The petitioners, shortly thereafter, filed 
a civil action against the City of Anchorage 
in which they asked the court to declare 
the ordinances unconstitutional and to per­
manently enjoin the City from further ar­
rests and prosecutions under those ordi­
nances. The superior court granted pcti-

• Tills ease win not placed in ttip Pacific R e­
porter at the time it was decided. Because 
various counsel have made reference to it in 
connection with other canon, it isi now brine 
published.

1. Shinholt v. Annie. 110 F.2.1 207 (5th Cir. 
1037); Kim v. Chinn. 20 Cnl.'Jd 12. 123 P. 
2d IBS (Cnl.lH 12). ___________  ___

2. See 7 J . Moore, Federal Practice '  02.1 Ci, n t' 
02-21 (2d ed. 1072). Professor Moore MIR- 
nests a four factor le s t :

(1) the likelihood that the petitioner will 
pri'viiiFon the merits ot ilieTippcn!,
(2) Irreparable In ju ry 'tu  Hie petitioner un­
less ihe s tay is t:riinleiP
(3T no substantial harm to other interested
persons, unit ~~
(II no harm to the public Interest.

7 .T. Moore, .inpro f\ t',2.t)."i, ut (12-25. See 
n/.io Perry v. Perry, 8S F.H.App.D.C. 337, 11*0

tioners a preliminary injunction on No­
vember 27, 1972. Then on May 24, 1973, 
the superior cou.t granted the City’s mo­
tion for summary judgment, dismissed the 
petitioners’ complaint with prejudice, and 
dissolved the preliminary injunction. No­
tice of appeal was filed on May 25, 1973. 
Petitioners have now presented this Court 
with an application for an order staying 
the May 24, 1973, order of the superior 
court. We deny petitioners’ motion.

[1 ,2 ] Judgments in actions for injunc­
tions are not stayablc as of right. Under 
Alaska Rule of Civil Procedure 62(c) the 
superior court is empowered to "suspend, 
modify, restore or grant’’ an injunction 
pending an appeal from a final judgment 
granting or denying an injunction. 
Whether a stay of an injunction pending 
appeal will he granted is a question direct­
ed to the sound discretion of the court.1 
In considering whether to grant such an 
injunction, the lower court must cotisidck 
criteria much the same as it would in de­
termining whether to grant a preliminary 
injunction.*

[3] The Supreme Court may also, in 
the exercise of its jurisdiction and "as part 
of its traditional equipment for thc admin­
istration of justice," stay the enforcement 
of a judgment pending the outcome of an 
appeal.3 Alaska Rule of Appellate Proce-

l-Y.M (HU (1P51); A. .1. Industries, Inc. v. \  
Alnskii Public Service Cninuiiasion, 47(1 I ’.2d 
537 (A laska 1070). Professor Moore observes 
tha t it tuny he the unusual ease in which the 
tr ia l juilite wouhl arrive nt Ihe conclusion that 
a |i|iellaal is likely to prevail on appeal. Itul, 
l hut may occur in areas of the law where 
ilouht elmuls the correctness of the decision ; 
and. there the conn may stay an injunctive 
order.

|  Civil Buie (15( i |) rcipdre.s that every order 
I cran tin i; an injunction shall art forth the roa-
V f.ir   |

3. S ta le  v. Noronc, 457 l\2 d  112(1. 1127 
(A laska 1900) (ipiotini; with approval 
Scripps-1 Inward Biuiio v. Federal Comtiiutii- 
cations Camtu'n, 310 li.S . 4, tt-10, (12 K.Ct. 
875, S7D. 80 U E d. 1221), 1234 (1912)).
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■t. A j ■ | x-11 ii I <■ I ( ii ti- 2 5 ( h )  pl i ives  (l ie  muiio  r r -  
•I iiiri 'it ii ' ii  t ii po ll  t l ic  p a r t . v  Ni'cliiiii; n s t n y  o r  
m i i i i j i i i i i ' t in i i  o f  II j u d g m e n t .

5. I.YT I'.'.M Il'Jd ( A liiskn  l lh i f l ) .
(i. h i. lit II2!1 ( f o n t i i o t i '  l im i t l i ' i l ).

7. it .1. Miinri’, lYilernl I'-nctiee T 20X.0I. nt 
H u l l  CM  ml. 11173).

U. ‘JIMI r .h .  212, 13 S.Ct. 75, 07 L.Kil. 217 
(11121*).

=,. h i.  n t  2 1 0 .  13 S . C t .  n t  77 .  0 7  C .K il .  n t  2 2 3 .  
Si 'i i ii/mi 1 *!•«: | ili '  v j r  r e t .  S u n  K rn i i i i i t i 'd  l i n y  
( ' i i i iM i 'r i i i i in i i  n in l  I >i'Vi<lu)mii'iit C o im niH ii in i  v. 
T o w n  . .f  I ' . i n i ' iy v i l l r ,  4U> C n l .2 i l  5 3 3 . 7 2  C nl .  
l ( | i l r .  7 0 0 .  I II! l ' .2 i l  71Kt (C u l . lO O S ) .

10 S i r  0  J . Monro, Federal I ’rnclit'o T 2OS.07, 
nt 1123 (2il oil. 1073).

II. Wo unto in  ptiHtflllg tlu it n |i|ilii'iin tn  (nil
to in ii ko t lio  fa llow in g  nmi'NMiry n lli'i;iit Iiiiih
In Nii|i|iorl o f  m i n |• | >1 n ntinn for ntny o f jin lg - 
iin‘ iit it rm it I i ik  o r  d eny ing  l i i j i in o l lv o  r o l i o f : 
tIn 'v ili> not nriiuo tlio liki'liliooil of miccchh
on n |i |i tn l, n o r  ilo thoy  assert ilm t t In? Imlntioi' 
of h a rd sh ip s  ti|iM in t l i r i r  d in  c t inn. Sen tupra  
n. 2.

1 Imvovor, tuitliini: wo Imvo nniil in tliin or- 
ilor piccliidcs petitioners from moving the 
Mi|iorior ro n rt to ntny Its film) nrilor. In tlio 
w on t tlnit uni'll ii innlioli is ilonioil, tlioy urn 
froo iignin to Hook roviow from our court.

dure 7(d)(2) regulates the procedure for 
seeking stays of judgments of the superior 
court pending appeal. That rule requires 
that an application for a stay of a judg­
ment should first lie made to the superior 
court and that ordinarily an original appli­
cation to this court for a stay of judgment 
pending appeal will not he entertained un­
less it has previously been denied by the 
court below.4 As we held in Stale v. 
Norcnc,B

. . . (T jh is rule docs net require in
all eases that applications for stay must 
be made to the superior court, . . . 
(nevertheless] departure from the rule 
should be accompanied by some explana­
tion for the failure to apply to the supe­
rior court.*

No application was made to the superior 
court in this ease, and the petitioners offer 
no explanation for their failure to do so.

(4,5] As Professor Moore states, 
"ftjh e  stay or suspension of such judg­
ments often involves a delicate balancing 
of the equities that only the court thor­
oughly familiar with the ease is able to 
make."7 We think that in the usual case 
the trial ..ourt should first consider an ap­
plication for a stay of a judgment granting 
or denying an injunction. The Supreme 
Court, in Cumberland Telephone and Tele- 
firuplt Co. v. Public Service Commission,* 
noted the desirability of having the trial 
court first pass on the application for a 
stay:

[T ]hc court which is best and most con­
veniently able to exercise the nice discre­
tion needed to determine this balance of 
convenience is the one which has consid­
ered the case on its merits, and therefore 
is familiar with the record.®

We think that it is a sound policy for the 
superior court to first consider applications 
for stays of judgment. Exceptions from 
this rule should be made where the appli­
cant makes a showing that relief in the su­
perior court is unavailable; or that relief 
to he effective must be immediate, and that 
it is improbable the suncrior court can af­
ford such immediate relief.10 Since the 
petitioners did not present their application 
for stay to the superior court and since 
they did not explain this failure, we deny 
their motion.

We further note the almost total lack of 
showing offered by petitioners going to the 
issue of irreparable injury. Here there is 
no showing that economic hardship or ar­
tistic handicaps will flow to petitioners if, 
pending final resolution of the merits, Hell 
performs her dance routine in a somewhat 
more modest fashion than heretofore. N’or 
has any contention been made before this 
court by petitioners in their briefs and af­
fidavits that the operation of the injunc­
tion pending disposition of the appeal will 
in any manner infringe hirst Amendment 
rights."
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