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get into and I'm not sure we'II be able to conclude that 
today. So I would like to perhaps enter that for the 
committee members you have a packet of information> some can 
perhaps make reference to a suit by the United States, some 
of the Department of Justice, outlining concern of the 
non-competitive, non-bidding policy. I'm reading through 
the information I understand that the Attorney General, on 
at least two occasions, have asked that the Board rescind 
its regulation having, what is it, to do with the non-com­
petitive and the non-bid factor. How do you respond? Or 
how would you as an engineer respond to that and address the 
suit, the Federal suit?

Number 290 Vernon Akin: Are you referring ...

Number 291 Chairman Furnace: I'm referring to Rule 36.233 which
provides that each architectural, engineering and land 
survey shall seek professional employment on the basis of 
qualifications, etc., etc. And that has been I guess 
challenged by ...

Number 295 Vernon Akin: DOJ.

Chairman Furnace: ... attorney.

Vernon Akin: Right. It's been challenged by DOJ based on
some different suits that have happened there in various 
states. They had Supreme Court hearing, NSEP, of course,
were rejected on this. According to the information I nave
received this rejection was essentially on a technicality or 
it wasn't on the main basic subject. In answer to your 
question, I would say I am very, we are very much in fav~T- 
of leaving that clause, that restriction in. Right now it's 
under rules and regulations on that statute. There is a 
proposed bill, I think that is one that you are eluding to, 
that takes it out of there and puts it in a statute; and if 
they want that they would try to get that statute through 
the Legislature which under the, as I understand it, the 
Attorney General's Office said that if they would take it 
out of the regulation and put it in the statute it would 
mute the suit, the DOJ suit. And I believe this is one of 
the subjects that they wanted to discuss at this meeting.
So is this not inflated to bring up at this meeting by 
talking on the proposed bill?

Number 318 Chairman Furnace: Yes. Well, in fact, let me just tead, to
address the question again. Just my brief reading of the 
packet here tells me that the Department of Justice is 
concerned with the restraining phrase that that particular 
statement, that particular rule in your, I guess, adminis­
trative procedure is a restraining phrase, and on how do 
you, Sir, the thing we're trying to do here is address the 
concern or whatever; I hope you realise that. We're 
aggressively moving forward on to do that. But where

-6-



•  %
there's a pending law suit and as I read the AG has said 
hold off and let us try and handle this legislatively, and 
it appears that one of the ways to handle this legislatively 
is to to dc away either with the non-competitive nature of 
bidding or approach it in some other way. And that's what 
we're attempting to do here, is to address it. Perhaps I 
should pose that question to, lot's see well, Mitch, can you 
answer that?

Mitch Gravo: Yes, Mr. Chairman. It is my understanding
that the interpretation of our Attorney General is that if 
this legislation to have the Department of Justice to go 
away because the regulation will therefore become mute and 
the legislation will be the commanding, the commanding rule. 
And that the concern of the Department of Justice. There 
are other states that have what their, there are other 
states that have Mini-Brooks legislation, the kind of 
legislation what you're looking at, and they don't have a 
problem with the Department of Justice. The reason this 
State has the problem is because we don't have any legisla­
tion however we do have the regulation. And it is my 
understanding that the Department of Justice said passed 
legislation that is the same as your regulation and you can 
do it by legislation but you can't do it just by ... through 
regulation.

Number 347 Chairman Furnace: Does that answer your question?

\/ernon Akin: Maybe I can explain it a little bit more. The
Mini-Brooks law and this House Bill 211 what it does is says 
the State will not put the jobs out for biddi> that what 
this is written for, the State will not put the jobs out for 
bidding. And I understand from Mr. Barry that this is 
legal, they can dc whatever they want, the State can do 
whatever they want to, put what restrictions on the money 
that they are spending. Now if this 211 passes, it will 
catch the State and borough and the cities; it will not 
affect, it will not prohibit bidding of private jobs, 
private owners that want to put a job out to bid. The 
proposed bill which the DOJ suit is against this clause, the 
prohibitive bidding in the regulations. The proposed bill 
moves it from the regulations to a statute. If that were 
passed, if that bill were passed, then that would prohibit 
it for everyone. What it does is it gets the other end of 
it; it prohibits the engineers and architects from accepting 
work for bids. In my estimation we need both bills. One of 
them is to prohibit the jobs from being put out on a bid 
basis by the governmental entities. The other one is to 
prohibit the people from accepting it. As I say, the 211 
can only get the public works but they can still, unless we 
iiave this other bill, well they can still bid on privately.

Number 373 Chairman Furnace: Let me recognize Representative Koponen.
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374 Representative Koponen: Thank you, Mr. Chairman. I was

wondering, I see that was the original language of the bill 
suggested by the Board or by the Attorney General?

377 Chairman Furnace: Which original language?

Representative Koponen: The original version of 211.

378 Chairman Furnace: I'm trying to think. I don't recall.
Jeff, do you recall?

379 Jeff Barry: Yes. Maybe I can clarify something on that.
211 has not really addressed by the Attorney General's 
Office for the simply reason ...

2d2 Chairman Furnace: No, Jeff ...

Jeff Barry: Well ...

Chairman Furnace: No, wait a minute. The question was,
where did this original language come from? Please address 
that ...

383 Jeff Barry: Okay, the original language in 211 is the
Mini-Brooks bill and it came from the Board and the members 
in the profession.

385 There is discussion on where the original language came from
with committee members and Wallace DeBoff.

387 Chairman Furnace: Let me ask Mitch. Mitch, I think you, in
turn can give us, where did you get this original language?

388 Mitch Gravo: The original language came from the group that
testified on Friday, the Consulting Engineers Council of 
Alaska which is a group of 32 principals in architectural 
and engineering firms in ihe State that represent 500 
individual architects and engineers.

392 Chairman Furnace: Was this gleamed from the Mini-Brooks
Act?

393 Mitch: It was ... The Mini-Brooks was used as a model.
It's not exactly like the Mini-Brooks but very close to it.

394 The question is asked, the Washington State legislative 
model?

395 Mitch Gravo: The ABA model and the Mini-Brooks model, both
of those. They're slightly different but that's the model 
that was used in drafting the original 211.

398 Chairman Furnace: Okay. Representative Koponen?
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Representative Koponen: The reason I raised the question is
that the Attorney General Designate Gorsuch apparently 
replying to the rJ.S. District Court did indicate that they 
would be ...

Chairman Furnacs: Which document?

Representative ioponen: This is one of the ones in the law
case ... Civil Act from filed November 12th, '82. ... And
it doesn't include anything, it's merely the agreement that 
they would, move to the about the tenth one down in that 
pile we got, it essentially reviews the case. It's in 
support of the defendant's motion for state proceeding.

Chairman Furnace: Okay, I'm still trying to find the same
thing that you have.

Representative Koponen: It begins on Introduction and
Summary after the court has informed by letter, a new 
attorney general undertook a review of this status ... I 
was just wondering whether the Attorney General had reviewed 
the matter since he is now the defending attorney whether, 
you kr.ow, it's the matter that he had drawn up, whether he 
feels that this would satisfy the case or, you know, in 
other words since he is your and our lawyer in the case, and 
he foels that this would satisfy. That's the only reason 
why I raised the question. I'm curious. And whether we 
should ask his opinion on this. So that we do change, you 
know, put forth legislation that will satisfy the require­
ments, that's all.

Chairman Furnace: Mitch, comment briefly.

Mitch Gravo: Mr. Chairman. Representative Koponen. It: if,
my understanding that the Attorney General's Office has 
taken a look at the initial 211. And correct me if I'm 
wrong Jeff, but i.as indicated that that would serve the 
purpose of making the DOJ suit ... that's their understand­
ing.

Jeff Barry: No. Well, no. They drafted up a specific bill
to address the law suit. The 211 is the State as a consumer 
in its choice of what it wants to do in its contract and 
procedures. The Department of Justice suit is the State 
using its police powers through the regulation and the 
licensing of engineers, architects and land surveyors of 
saying that they shall not be allowed to continue in busi­
ness if they give a price estimate or bid to anyone and the 
regulation is separate, it's totally separate. 211 addresses 
what the State as a consumer will do, it's perfectly legal, 
it's a choice for the State to make as to how they want to 
handle their own money. The law suit has to do with the 
regulatory power of the State delegated to the Board of 
saying that if a person, a member of the profession, responds
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to a request for a price. If saying if an individual walks 
in and says how much will you survey my plot of land for and 
they give him the answer they may .loose their license.
That's using the police power and the allegation is that's 
in violation of Sherman Anti-Trust Act. And there were 
three suits brought that were settled that said yes it was. 
They proposed some other legislation, the Governor would not 
introduce that legislation and they sent the Board down here 
saying maybe you guys will introduce that particular legisla­
tion. The law suit this is totally separate and apart; this 
is a choice matter; it's perfectly legal and doesn't impact 
that at al.l ; and it should be treated separately as that 
being ...

Number 450 Representative Koponen: Mr. Chairman, there was a reason I
raised the question. I was wondering whether we were going 
to be looking at other legislation and that, you know, as a 
bundle to meet these questions.

Number 453 Chairman Furnace: It's quite possible, Representative
Koponen. The one we have in front of us now, the one that I 
would like to resolve first, get that in place, is either go 
with the original version of 211 or go to the recommended 
amended which in turn would be a Connr'lttee Substitute.

Number 456 Representative Koponen: It's just in reading this and
listening to the testimony made me realize that there are 
other matters pending that are not addressed by the bill.

Number 457 Chairman Furnace: It's going to be important now for
committee members to read all of this mater/ il, get a good 
handle. And what I propose to do today aga.\,n is to walk 
through this, try to mark it up anc then let's make sure we 
do our homework. This is a substantial piece of legislation 
and we need to have a good handle on it. But let's get on 
with the business of the hearing. Mr. Akin, are there 
additional questions?

Number 462 Vernon Akin: I would like to correct one thing that Mr.
Barry said. Using an example that you could not , the 
engineer or the architect or land surveyor, anyway, could go 
In and give a price. This is not what the legislation, not 
the regulati< r.s, says, it says he may not knowingly solicit 
or submit proposals for professional services on the basis 
of competitive bidding. That's the way, that's what is 
prohibited. The fact that someone says how will you do this 
job for me that i.v essentially what we're doing now is we 
get the job, I mean the architect or engineer, they talk 
over the scope and then at the tail end of the negotiation 
is the how much do you want for doing this. That's not what 
we're object.'.ng to, we're objecting to competitive bidding. 
This is the main crux of it. That you put it in and you're 
bidding against another professional man. And this we say 
is detrimental if you go on this basis, it's detrimental to

-10-



©
the owner because you're putting the services on a monetary 
basis rather than a expertise basis.

Number 477 Chairman Furnace: Good. Thank you, Mr. Akin. Let's go now
to the next gentlemen to be heard ... Mr. DeBoff.

Number 479 Wallace DeBoff: Chairman Furnace, I wasn't really planning
on testifying.

Chairman Furnace: For the record, Sir, would you again
state your name and who ...

Number 480 Wallace DeBoff: My name is Wallace DeBoff. I’m Chairman of
the Board of Engi .eers, Architects and Land Surveyors. My 
last name is D E capitol B 0 F F. I really wasn't planning 
on testifying for 211 today. I was really more interested 
in what we're going to do with the bill that the Board 
proposed. And I understand that you'd like to take one 
thing at a time. So I believe that I'm on the back burner 
again. Is that ...

Number 485 Chairman Furnace: Okay. Are you speaking of the original
draft of 211?

Number 486 Wallace DeBoff: No, I'm speaking of a bill that was broughc
down and given to Jeff and asked, you know, we asked him if 
he'd ask you to introduce it foi us.

Number 487 Chairman Furnace: I've not seen that, do you have that?

Number 488 Chairman Furnace calls an at ease.

Number 499 Chairman Furnace: ... let's now concentrate the energy, if
we will. There are no other persons to be heard. We do
have two potential pieces of legislation. What the Chair 
would propose we do is to go through these and make some 
determination of support. Jeff, would you take the seat 
down here, walk through an analysis on 211, and then we'll 
go through the recommendation.

Number 505 Jeff Barry: On 211 or also with 'a'?

Number 507 Chairman Furnace: Let's wsxk through 211 first, then we'll
go through the recommend ...

Number 508 Jeff Barry: 211 basically is a change to chapter 36.98
which is professional services and that's this, and it fits
within this as an exemption to the normal requirements for
the professional services contracting, and I think it's 
helpful that way to see exactly how it fits in the whole 
scheme of things. Section 1 on architectural, engineering 
and land surveying contracts, as it would ae straight 211 
version, is language which defines how the architectural, 
engineering and land surveying contracts will be handled by
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the State and it’s political subdivisions. In the various 
methodology that's proposed in Section 1. Section 2 adds a 
new paragraph under 36.98.080 which is a definition that 
defines an emergency where under Section 1 the procedures 
would not apply. Section 3 amends AS 37.05.240 which is, 
with its sister portion AS 37.05.230, has to do with competi­
tive bids, Alaska preference, definition of responsible and 
the competitive bid aspect and various other sections. And 
what it does is put a reference back to Section 1 in there 
that for contracts and architectural, engineering and land 
surveying shall be treated under Section 1 and not under 230 
or 240. Section 4 is adding a new definition under the 
definitions; that just reiterates that 36.98.041 of Section 
1 will be used in the architects, engineering and land 
surveying. Section 5 says that it will apply a.i.er the 
effective date. And Section 6 is the effective date clause. 
Did you ... In Section 1 did you want to go through what 
the methodologies are that are being proposed?

Chairman Furnace responds yes.

Number 541 Jeff Barry.- Section A says not withstanding the provisions 
of AS 36.98.040, and 36.98.040 has to do with the evaluation 
of proposals and award of contract. The significant part in 
there it says that only on the basis of demonstrative 
competence and qualification, 040 provides for both for the 
competence qualification but it also, under Part C of 
36.98.040, says the contract, well, it defines a number of 
specific criteria that have to be meet the evaluation, the 
contracting agency, and it requires the request for proposal 
which is part of the area of whether or not that constitutes 
a competitive bidding, and that's what this is clearly 
trying to get away from is competitive bidding or pricing.
B is in awarding the contract and it's a selection that it 
shall be strictly on the basis of demonstrative competence 
and professional qualifications. C, and that is your basis 
criteria, is that C it says subject to the criteria in B of 
this section a particular procedure for the selection of 
architects, engineers or land surveyors or for the award of 
contract is not required. And it says the State may publicly 
rank proposes or offers received in response to a request 
for services. That's pretty w 11 leaves it wide open, 
whereas in 36.98 there are some set procedures because of 
various problems that occurred in the past. D and E, D is 
an exemption to this procedures for emergencies and E a 
definition that in this section State includes political 
subdivisions of the State and agencies of the state and its 
political subdivisions. It's a straight definition. And 
basically, ...

Number 573 Chairman Furnace: Let's go through A, then ...

Number 575 Jeff Barry: A again goes back basically to j6.98 which was
legislation that was passed last year and ries to bring and
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set forth a procedure to be followed. And Part A is just 
stating that it's the policy of the State to publicly 
announce the requirements and to negotiate contracts only on 
the basis of demonstrative competence and qualification for 
the type of professionals services required and a fair and 
reasonable prices not withstanding the provisions of 36.98.040. 
Part B says the section this section chapter, applies to 
contracts for architectural and engineering services provided 
to a State agency unless one total amount of the contract 
does not exceed 25 thousand.

587 Chairman Furnace: Jeff, where did that language come from?

Jeff Barry: That language comes from 36.98.010. It's the
exact language ...

588 Chiirman Furnace: Statute?

Jeff Barry: Yes, Sir. It's on the small printout putting
that in Session T ~.ws '82. The 25 thousand dollar figure was 
a compromise reached among all parties. Last year when 
this, what was then House Committee Substitute for Senate 
Bill 156, was going through the process there were about 
four or five bills rolled into to clean up the abuses in the
professional services area not aimed at architects, engi­
neering and land surveying, but the consultants and across 
the board in those. The 25 thousand dollar figure was a 
compromised figure. There were components, the Ombudsman 
Frank Flavin, former Ombudsman, who it wanted zero, no 
exception. There were others saying well we have small 
contracts we need the flexibility to be able to sole source 
them if we want or anything else. So the 25 thousand figure 
was just a figure arrived at by compromise. That's saying 
that it goes over, this will apply, under 25 thousand 
basically do what you want.

602. Chairman Furnace: Now that's total contract dollars as
opposed to 25 thousand in fees?

603 Jeff Barry: Well, it could be read either way. Quite
honest ...

Chairman Furnace: ... Well, what was the intent there?
What were they thinking? Are we talking contract dollars?

604 Jeff Barry: The actual contract dollars to the individual
or firm. So it, the interpretation that Mr. Akin had would 
be probably be correct. It would jonsistent with the 
history of 36.98 that the award or the contract to the 
individual firm would have to exceed 25 thousand.

608 Chairman Furnace; Let me take Representative Ringstad, then
Uehling.
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Number 609 Representative Ringstad: My recollection was that, or my
understanding was that, the intent here was for the larger 
contracts, contracts meaning or the interpretation I think 
was that the job was going to be more than 25 thousand, not 
necessarily the fee.

Number 613 Chairman Furnace: Okay, but that's just what he said,
wasn't it?

Number 621

Number 624

Representative Ringstad: Well, I think it depends on how we
look at it. Now, if we're going to give out a million 
dollar job, a million dollars is more than 25 thousand.
Okay, that's a big job. We want, it would not qualify here 
as being under 25 thousand. But if the contract is written 
so that I'm contracting with you to do this million dollar, 
to oversee architectural million dollar project. The 
contract with you is only 20 thousand so it fars under this. 
It's two different contracts. I think that's where the 
misunderstanding was.

Jeff Barry: It's ambiguous in the regard that basically the
legislation was aimed at the consulting areas of which it 
would be a consulting contract, that's end of and in itself 
rather than a project where elements could be broken out.
So it is ambiguous from that aspect.

Chairman Furnace: I'm going to take a question here,
Representative Uehling?

Number 625 Representative Uehling: Yes, maybe you can explain that
further. What, well, what two types of contracts are you 
talking about? You said if there's a million dollar situa­
tion and then you've got 25 thousand what is the, I just 
don't understand at all.

Number 628 Jeff Barry: Well, it could read either way and that's what
I think everyone is saying. That actually B should be 
changed in here, you know, applies to contracts unless and 
then under I the total amount of instead of putting in 
contract put in the word fee, in which case it would clearly 
designate that and then set whatever dollur amount you want 
or delete it. This was just taken from above but as specifi­
cally pertains to the profession would be appropriate to 
clarify that so that there is not ambiguity.

Number 636 Chairman Furnace: Rick, additional questions?

Representative Uehling: I just didn't see the difference
between the fee and the contract. ...

Jeff Barry: Well, in the project contract if it were a
building, the building itself in the total CIP may be two 
and a half million dollars, but the contract with the 
architect and engineer for that may be only 20 thousand.
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Jeff Barry: So which would be covered or not and that's ...

Representative Koponen: Thank you, Mr. Chairman.

Chairman Furnace: Representative Koponen.

Number 640 Representative Koponen: Mr. Akin's referred that it would
open it up co competitive bidding if the low contract, it 
can also be read that under 25 thousand dollars that agency 
or department of the State is not required to inquire into 
the competency of the ...

Number 643 Chairman Furnace: Absolutely.

Representative Koponen: Which might be ore of the things
that we don't want to open up. Just grab somebody off the 
street.

Number 644 Chairman Furnace: Okay, thank you, Representative Koponen.
Mr. Ringstad?

Representative Ringstad: I was just going to ...

Number 645 Chairman Furnace: I'm sorry. Let me, I think Mr. Cowdery
was ...

Representative Cowdery: I'm going to be ...

Number 646 Chairman Furnace: Mr. Ringstad?

Representative Ringstad: No, I was just going to try and
further explain the ...

Number 647 Chairman Furnace: Okay. Mr. Malone?

Representative Malone: I don't have any questions.

Number 648 Chairman Furnace: Let the record show that, did you note
that? Continue. Suffice that number 1 under B needs some 
cleaning up if it is to ...

Number 650 Jeff Barry: Right. It should address B and then the figure
amount is was just taken out of 010 and there's no rational 
basis. Whatever would be. In 2 is and it's bracketed 
because there's a question people wonder why that was the 
contract, is an employment contract for services to be 
performed under the direct supervision regardless rf the 
existence. That basically has to do where people nave 
brought in from outside right directly in-house whether it's 
to teach new techniques, to clean up, to work on the pro­
jects, specific because of a time crunch ... (END OF TAPE)

Number 639  Chairman F u rn a c e :  . . .  R e p r e s e n t a t i v e  Koponen.
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Number 013

Chairman Furnace: Let's break at that point again. I
wanted to adjourn the meeting unless there's some objection 
to it. And have a chance to work with Mr. DeBoff and Mr. 
Gravo, and Jeff and I to work out some things here. We do 
have a floor session that's coming up here in about 20 
minutes. Give the committee, you a chance to ?ot back to 
your offices to get prepared for that. Repre itative 
Ringstad?

Representative Ringstad: Can we get copies of these things
so we cai\ take them with us and play with them?

Chairman Furnace: Do yo1 want to take your file with you?

There was discussion by the Chairman.and committee members 
regarding the committee files. Chairman Furnace then spoke 
of the agenda for tomorrow's meeting regarding continuation 
of HB 211 and introduction of HB 197.

Number 031 The meeting is adjourned.



HOUSE LABOR & COMMERCE 
STANDING COMMITTEE MEETING 

RE: HOUSE BILL NO. 211
March 22, 1983

*

TAPE #40 (Side A)
Recording
Number 005 Chairman Furnace: The Chairman has called the meeting to

orderr The day 3/22/83. Those persons present are: Represen­
tatives Wendte, Ringstad, Cowdery and Chairman Furnace present:. 
The time is 8:50. The legislation for consideration today is 
the continuation of the discusi??.G'n on House Bill 211, "An Act 
relating contracts for architectural, engineering and land 
surveying services; and providing for an effective date.". We 
have before you this morning an amendment that is recommended 
for substitution of the Section 1 of the bill. I'd like to 
walk through the amendment this morning and to see. what the 
greatest importance here. Does everyone, do you have a copy of 
that?

Number 013 There is discussion regarding if committee members have a copy 
of the amendment.

Number 020 Chant man Furnace: All right, let's go to the amendment then.

Number 021 The question is asked, that's the one defined as 'a'?

Chairman Furnace: Yes, that's the one that's defined as 'a'.
First of all, has each member l.ad a chance to read the amend­
ment? Are there particular sections of it that you have 
concerns with? If not, we'll start from the top and just walk 
through it. ... Section A then is the policy of the State to 
publicly announce all requirements for architectural and 
engineering service and to negotiate contracts architectural 
and engineering services only on a basis of demonstrated 
competency and qualification for the type of professional 
service required and that a fair and reasonable price not 
withstand the provision of chapter 40 the section 36. Anv 
problems with that? Representative Ringstad,

Number 029 Representative Ringstad: I've just one question maybe I'm off 
bc.se but that's stating that this is the policy. Are we 
accomplishing what we want to accomplish? In that just 'cause 
that's policy doesn't mean that necessarily they have to do it 
that way.

Number 032 Chairman Furnace: What are you suggesting or recommending? I
don't follow you.

Number 033 Representative Ringstad: Are we bette** off to state that this 
is the way it will be done? Rather than to establish general 
policies that always have exceptions to the rules and this and 
that and the other?
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Number 035 Chairman Furnace: Well, it might be in our legal terminology.
It appears to be that this to understand the language, Rep­
resentative Ringstad. Would you other suggest language you 
would like to insert there?

Number 037 Representative Ringstad: Well, you know, and if you're trying
to accomplish something, most legislation that I have dealt 
with is this is the way we shall do it.

Number 039 Chairman Furnace: I think you should read more into the bill
and to the amendment shall and ...

Number 041 Representative Ringstad: That type of language is there.

Chairman Furnace: Yes.

Number 042 Representative Ringstad: 
coming across as ...

Your first paragraph is kind of

Chairman Furnace: This is an amendment to be inserted into

Number 043 Representative Ringstad: Well, the way I read it, you're
taking out this whole thing here. It's starting out as a 
rewrite of the whole bill the way I read it.

Number 045 Chairman Furnace: The question, Representative Ringstad, do
you have a problem with Section A? If so what is your recom­
mendation?

Number 046 Representative Ringstad: Well, it was just a question. To me
this would read as intent language ...

'V’.mber 048 Chairman Furnace: It's a policy statement.

Representative Ringstad: Okay. Fine.

Number 049 Chairman Furnace: Okay. Section B. This chapter applies to 
contracts for architectural and engineering services provided 
to a State agency unless the total amount, and there was a 
recommendation to change contract to foes, does not exceed 25 
thousand dollars. Any problem with that statement? Represen­
tative Cowdery.

Number 052 Representative Cowdery: Yes. It seems to me in the real world 
that the fees out there, the interpretation of whatever the 
architect or engineering fee would be to a particular project 
could be in the administration of contracts anc everything, 
this could all be in the fee that was tithed. And I just have 
problems with i'̂ e 25 thousand dollars nr putting a figure on 
this with due respect to the qualifications, some maybe think 
that if we don't put a fee that we're overlooking the small 
individual, but I still think that in top here it says here 
demonstrative competence of qualifications that that is the key 
to me of what the intent of this is to try to get competence
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and qualification into this bill, 211. And I think that if we, 
with due respect to the small guy, I think that the 25 thousand 
dollar figure is not what unlike a person trying to getting 
into the contracting business and he builds himself a reputa­
tion to the bonding markets to deal with the Ljnd jobs and that 
is the process through tries to work for large firms or out on 
your own and demonstrating your competence 'til finally you can 
get the competence of a bonding company to back you. And too, 
to the larger amount then I think that's probably, I just have 
a little problems with putting a fee into the price.

Number 072 Chairman Furnace: Sc is there a recommendation?

Representative Cowdery: 
dollar amount.

I don't think that there should be a

Number 073 Chairman Furnace: Is there a motion to that effect then? To
exclude that language?

Number 075 Representative Cowdery: Yes, I would make a motion that we ...

Number 076 Representative Ringstad: A point of inquiry here. I want to
address this to Representative Malone because he's had a little 
more experience on these. Can we be amending and adopting a 
draft substitute before we adopt a substitute?

Number 079 Representative Malone: I think that's a decision the Chair
should make, Representative Riagstac .

Number 080 Representative Ringstad: I didn't know if the Rules addressed
that ...

Number 081 Representative Malone: Committee procedures are fairly informal
so whatever the best way to handle something as far as ...

Number 082 Chairman Furnace: Representative Cowdery has the floor. Are
you proposing a motion to dilete Line I under Section B?

Number 084 Representative Cowdery: Yen. With, I would like, we have
heard from many people here mainly the architects, we haven't 
heard from Associated General Contractors I don't believe and 
from the Department of Transportation, you know, that's maybe 
that would be in order to get input from them on this issue.
But right now I would propose that we delete the sentenced 
total amount from the fee or contract does not exceed.

Number 089 Chairman Furnace: Is that a motion then, Representative
Cowdery?

Representative Cowdery: Yes.

Number 090 Chairman Furnace: We have a motion to delete Line 1, Section
B, all in fa,-j' of that motion?

- 3 -



Number 091 

Number 093 

Number 098

Number 103

Number 104 

Number 105

Number 107

Number 110

Number 112 

Number 115

Number 118

Representative Wendte: Mr. Chairman, I would like to call a
discussion.

Chairman Furnace: Discussion? Let me recognize Representative
Wendte, then Malone.

Representative Wendte: I note that the entire section there B
is in the existing statute. Why are we proposing another bill 
to put this exact language in the statute when it's already in 
there? ... Although you're putting it in another section. 
Verbatim that's taken out of the existing statutes.

It was stated: Representative Wendte. The entire section of
the statute you are referring to before does no longer applies 
to this particular rule, if this is adopted. So there would be 
absolutely no procedures and this is establishing procedures 
for that particular group. So you're exempting them from the 
requirements of 36.98 and ...

Representative Wendte: You mean you're re-establishing the
same procedures in this bill?

It was responded: Or some procedures, yes.

Representative Wendte: In this case, exact verbatim word-for-
word procedure.

Chairman Furnace: Let's see ... Where did you find that in
the statutes?

Representative Wendte: 36.93.010.

Chairman Furnace: 010?

Representative Wendte: Yes.

Representative Wendte: That's my concern and I don't see any
reason in the statute to exempt them from one and then com­
pletely redraft the same.

There is brief discussion.

Representative Wendte: Well, I guess my concern is that
directly to the point of your motion ... The wording that 
you're trying to get out is already in the statute for profes­
sional contracts, professional services contracts.

There is more brief discussion.

Chairman Furnace: Okay, let's, Representative Wendte has the
floor ...

Representative Wendte: Sections for everything from section,
all of Section B is in the statute; down to the start of
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N u m b e r

N u m b e r

N u m b e r

N u m b e r

Nu-.ber

N u m b e r

N u m b e r

N u m b e r

N u m b e r

Number

4 9  #

S e c t i o n  C ;  a n d  r e a l l y  S e c t i o n  C i s  a  r e s t a t i n g  o f  3 6 . 9 8 . 0 2 0  
e x c e p t  y o u ' r e  a d j u s t i n g  i t  s o m e ,  t h o u g h  i t ' s  n o t  v e r b a t i m  b u t  
i t ' s  m o d e l  a f t e r  t h a t  a s  w e l l .

1 2 4  C h a i r m a n  F u r n a c e :  O k a y ,  R e p r e s e n t a t i v e  M a l o n e ,  d o  y o u  a
c o m m e n t  c o n c e r n i n g  t h a t ?

R e p r e s e n t a t i v e  M a l o n e :  I  g u e s s ,  d o  w e  h a v e  a  m o t i o n  p e n d i n g ?

1 2 5  C h a i r m a n  F u r n a c e :  T h e r e ' s  a  m o t i o n  o f  t h e  f l o o r  w e  h a v e  t o  
h a n d l e  i t .

R e p r e s e n t a t i v e  M a l o n e :  I t  w o u l d  d e l e t e  t h i s  t o t a l  a m o u n t  o f
t h e  c o n t r a c t  d o e s  n o t  e x c e e d  2 5  i s  w h a t  b a s i c  . . .

1 2 7  C h a i r m a n  F u r n a c e :  T h a t ' s  t h e  e x t e n t  o f  t h e  m o t i o n .

1 2 8  R e p r e s e n t a t i v e  M a l o n e :  A n d  s o  i t  t h a t  i t  w o u l d  r e q u i r e  e v e n  i n
t h e  c a s e  o f  s m a l l  c o n t r a c t s  u n d e r  t h i s  s e c t i o n  t h e  S t a t e  o r
l o c a l  g o v e r n m e n t  a g e n c y  t o  g o  t h r o u g h  e l l  t h e  s t e p s  e x c e p t  I  
g u e s s  t h e y  w o u l d n ' t  h a v e  t o  h a v e  a t  l e a s t  s i x  f i r m s  . . .  T h a t ' s  
i n  f a c t  . . .

1 3 3  C h a i r m a n  F u r n a c e :  T h a t ' s  o n e  p o r t i o n  o f  i t .  N o w ,  b e  m i n d f u l
t h a t  3 6 . 9 8 . 0 1 0  a p p l i e s  t o  t h e  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t ;
t h e  n e w  s e c t i o n  3 6 . 9 8 . 0 4 1  a p p l i e s  t o  a r c h i t e c t s  a n d  e n g i n e e r s ,  
s o  i t  i s  a  n e w  s e c t i o n  o f  t h e  s t a t u t e .  A n d  s o  t h e  p r o c e s s  h e r e  
w o u l d  b e  t o  r e p e a t  c e r t a i n  e x i s t i n g  l a n g u a g e  i n  t h i s  t o  m a k e  i t  
m o r e  c o n c l u s i v e ,  u n l e s s  t h i s  c o m m i t t e e  e l e c t s  t o  t a k e  s o m e  o f  
t h i s  o u t  a n d  o n c e  w e  g o  t h r o u g h  a n d  a d j u s t  t h i s  d o c u m e n t .  T h e  
q u e s t i o n  i s ,  h a v e  w e  v i o l a t e d  a n y  s t a t u t e  r e q u i r e m e n t s  o r  
w h a t e v e r ,  a n d  t h a t  w o u l d  t h e  s e c o n d  e f f o r t .  W e ' r e  s t i l l  o n  
d i s c u s s i o n ,  R e p r e s e n t a t i v e  M a l o n e .

1 4 3  R e p r e s e n t a t i v e  M a l o n e :  W e l l ,  i t  j u s t  . .  b a s i c a l l y  t h e n  y o u ' d
h a v e  n o  e x e m p t i o n s  f r o m  0 4 1 .  M i g h t  b e  . . .  s t a t e  o p e r a t i o n s ,
m i g h t  n o t  b e  . . .

1 4 7  C h a i r m a n  F u r n a c e :  A d d i t i o n a l  d i s c u s s i o n s ?  R e p r e s e n t a t i v e
R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  I  t e n d  t o  a g r e e  w i t h  R e p r e s e n t a t i v e
W e n d t e  a b o u t  t h a t  w h o l e  S e c t i o n  B .  I ' i n  n o t  s u r e  w h a t  . . .

1 4 9  C h a i r m a n  F u r n a c e :  W e l l ,  R e p r e s e n t a t i v e  R i n g s t a d ,  w e ' r e  d e a l i n g
w i t h  S e c t i o n  B ,  N u m b e r  1 ,  a t  t h i s  t i m e .  T h a t  i s  t h e  m o t i o n  o n  
t h e  f l o o r .

1 5 1  R e p r e s e n t a t i v e  R i n g s t a d :  O k a y .  . . .  W e ' r e  a l l  g o i n g  t o  a m e n d  
t h e  m o t i o n  o r  y o u  w a n t  me  t o  d i s c u s s  i t ?

1 5 2  C h a i r m a n  F u r n a c e :  W e ' r e  h a v i n g  a  d i s c u s s i o n  r i g h t  n o w .
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N u m b e r

N u m b e r

N u m b e r

Number

N u m b e r

N u m b e r

N u m . e r

N u m b e r

R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  t h a t ' s  w h a t  I ' m  t r y i n g  t o
d i s c u s s  . . .  I f  y o u  w a n t  a  m o t i o n ,  w e  c a n  d o  t h a t  t o o .

1 5 2  C h a i r m a n  F u r n a c e :  W e l l ,  w e  h a v e  a  m o t i o n  o n  t h e  f l o o r  t o  d e a l
w i t h  S e c t i o n  B ,  I t e m  1 .

1 5 4  R e p r e s e n t a t i v e  R i n g s t a d :  O k a y .

C h a i r m a n  F u r n a c e :  T o  t a k e  o u t  t h e  t o t a l  a m o u n t  o f  t h e  c o n t r a c t
d o e s  n o t  e x c e e d  2 5  t h o u s a n d .  A d d i t i o n a l  d i s c u s s i o n  o n  t h a t .
A r e  y o u  r e a d y  t o  v o t e  t o  d e l e t e  t h a t ?

1 5 6  T h e  r e s p o n s e  i s  d i s c u s s i o n .

1 5 7  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  t o  m e  i n  a d d r e s s i n g  w h a t
R e p r e s e n t a t i v e  W e n d t e ’ s  p o i n t ,  I  t h i n k  w e  c a n  d o  w i t h o u t  t h e  
w h o l e  S e c t i o n .  Why  g o  t h r o u g h  l i n e - b y - l i n e  a n d  l e a v e  o u t  e v e r y  
l i n e ?

1 5 9  C h a i r m a n  F u r n a c e :  T h e n  w o u l d  y o u  w i s h  t o  a m e n d  t h e  m o t i o n  t o
t a k e  o u t  t h e  e n t i r e  s e c t i o n ?  . . .  t h a t  a m e n d m e n t .

1 6 0  R e p r e s e n t a t i v e  R i n g s t a d :  Y e s ,  I  w o u l d  w i t h  R e p r e s e n t a t i v e
C o w d e r y ' s  c o n c u r r e n c e  I  w o u l d  a m e n d  t o  m o v e  t h e  o r i g i n a l  m o t i o n
t o  l e a v e  o u t  S e c t i o n  B h e r e .

1 6 3  R e p r e s e n t a t i v e  C o w d e r y :  O k a y .

C h a i r m a n  F u r n a c e :  W e l l ,  t h e n  t h e  a m e n d m e n t  t o  t h e  m o t i o n  i s  t o
t a k e  o u t  S e c t i o n  B i n  i t s  e n t i r e t y .  D i s c u s i - i o n  o n  t h e  a m e n d ­
m e n t ?  No  d i s c u s s i o n ?  A l l  i n  f a v o r  o f  t a k i n g  o u t  S e c t i o n  B i n  
i t s  e n t i r e t y  s h o w  b y  a  r a i s e  o f  h a n d .  A l l  o p p o s e d ?  T h e  m o t i o n  
c a r r i e s .  S e c t i o n  B i s  d e l e t e d .  S e c t i o n  C .  Y o u  g e n t l e m e n  c a n  
r e a d  a s  g o o d  a s  1 c a n .  A n y  c o n c e r n s  w i t h  S e c t i o n  C ?  R e p r e s e n ­
t a t i v e  W e n d t e .

171 R e p r e s e n t a t i v e  W e n d t e :  M r .  C h a i r m a n ,  I  g u e s s  I  . . .  We h a v e  a
s e c t i o n  t h a t  a d d r e s s  p r o f e s s i o n a l  s e r v i c e s ,  a n d  n o w  w e ' r e  
c r e a t i n g  a  w h o l e  n e w  s e c t i o n  f o r  a  s e r i e s  o f  s t a t u t e s  t h a t  d e a l  
w i t h  c o n t r a c t s  w i t h  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s .  S o  
I  g u e s s  a s  a  d r a f t i n g  c o n c e r n  S e c t i o n  B ,  S e c t i o n  C r a t h e r  a n d  
t h r o u g h o u t ,  w e  g o  b a c k  t o  d e s c r i b i n g  a s  p r o f e s s i o n a l  s e r v i c e s  
c o n t r c ' . c t s  w h e n  y o u  h a v e  a  w h o l e  s e t  o f  s t a t u t e s  t h a t  d e a l  w i t h  
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s .  W e l l ,  I  g u e s s  i t ' s  o u r  
i n t e n t ,  a s  I  u n d e r s t a n d  i t ,  t o  t a k e  a  s e c t i o n  o f  p r o f e s s i o n a l  
s e r v i c e s  c o n t r a c t  a n d  c a l l  t h e m  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  
s e r v i c e s .  A l t h o u g h  t h a t  d o e s n ' t  m e a n  t h a t  y o u r  p r o f e s s i o n a l  
a n y  m o r e  b u t  w e  a r e ,  I  c a n  s e e  p r o b l e m s  t h r o u g h o u t  w h e r e  g o i n g  
b a c k  a n d  r e f e r r i n g  t o  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s .  D o e s  
t h a t  m e a n  t h a t  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  f o r  a r c h i t e c t : - ;  
a n e  e n g i n e e r s ,  d o e s  t h a t  a p p l y  t o  b o t h ?  E x i s t i n g  s t a t u t e s  : .o 
w e  g o t  a n d  t h e n  t h i s  o n e  a s  w e l l ?

- 6 -



#

Number

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

1 8 6  C h a i r m a n  F u r n a c e :  I ’ l l  r e s t a t e  m y  c o m m e n t s  f r o m  a  m i n u t e  a g o .
W h a t  w e ' r e  d o i r g  n o w  i s  a d d i n g  a  n e w  s e c t i o n  o f  s t a t u t e  c o v e r ­
i n g  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s .  I n  e s s e n c e ,  I  
w o u l d  a s s u m e  h e r e  t h a t  h a s  t h e  i n t e n t  o f  t a k i n g  a r c h i t e c t u r a l  
a n d  e n g i n e e r i n g  s e r v i c e s  o u t  o f  t h e  p r o f e s s i o n a l  s e r v i c e s  
s t a t u t e  a n d  s e t t i n g  u p  a  d i f f e r e n t  s e c t i o n s  g o v e r n i n g  t h a t .
T h a t  i s  t h e  r e q u e s t  t h a t  w e ' v e  h a d  a n d  t h a t  i s  w h a t  w e  a r e  
d e a l i n g  w i t h  n o w .

191 -  R e p r e s e n t a t i v e  W e n d t e :  S o  m y  c o n c e r n  i s  l e t ' s  n o t  t a k e  o u t  t h e
w o r d i n g  w h e r e  t h e y  u s e  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  i n  t h i s  
b i l l .  C o n t i n u e  t o  c a l l  i t  t o  b e  c o n s i s t e n t  w i t h  w h a t  y o u  j u s t  
s t a t e d .  A r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  c o n t r a c t s .

1 9 4  C h a i r m a n  F u r n a c e :  I  b e l i e v e  t h a t  t h a t  h a s  b e e n  d o n e  i n  t h e
a m e n d m e n t .

R e p r e s e n t a t i v e  W e n d t e :  W e l l ,  i f  y o u  g o  t h r o u g h  i f  y o u  r e a d
t h r o u g h  C y o u ' l l  s e e  r e g u l a r  r e f e r e n c e  t o  p r o f e s s i o n a l  s e r v i c e s  
c o n t r a c t s .

1 9 7  C h a i r m a n  F u r n a c e :  I  d o n ' t  t h i n k ,  y o u  k n o w ,  t h a t ' s  n o t  a w a r d -
a b l e  I  b e l i e v e ,  b u t  l e t ' s  r e a d  t h a t .  T h e  S t a t e  a g e n c y  p r o p o s e s  
t o  e n t e r  i n t o  a  c o n t r a c t  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  
t h e  a g e n c y  s h a l l  g i v e  p u b l i c  n o t i c e  s o l i c i t i n g  a  r e q u e s t  f o r  
q u a l i f i c a t i o n  f o r  t h e  p r o f e s s i o n a l  s e r v i c e  c o n t r a c t  b y  q u a l i f i ­
c a t i o n  a t  l e a s t  t h r e e  t i m e s  i  . o n e  m o r e  n e w s p a p e r s  i n  g e n e r a l  
c i r c u l a t i o n .  N o w ,  t h a t  p a r t i c u l a r  i n s t a n c e ,  w e  h a v e  p r o f e s ­
s i o n a l  s e r v i c e s  c o n t r a c t  a n d  t h a t  c o v e r s ,  e x c u s e  m e ,  a  w i d e  
a r r a y  o f  o t h e r  p r a c t i o n e e r s . I n  t h i s  p a r t i c u l a r  i n s t a n c e ,  
w e ' r e  s p e a k i n g  o f  p r i n c i p a l l y  t o  a r c h i t e c t s  a n d  e n g i n e e r i n g  
s e r v i c e s ,  t h a t  c o n t r a c t  i s  s t i l l  c a l l e d  a  p r o f e s s i o n a l  s e r v i c e s  
c o n t r a c t .  A n d  t h a t  i s  p e r h a p s  t h e  d i s t i n c t i o n  y o u  h a v e  p r o f e s ­
s i o n a l  s e r v i c e  c o n t r a c t  t o  l a n d  s u r v e y o r s  f o r  e x a m p l e .  O n e  o f  
t h e  r e c o m m e n d a t i o n s  i s  t o  n o t  i n c l u d e  l a n d  s u r v e y o r s  i n  t h i s  
p a r t i c u l a r  b i l l  o r . l y  t o  t h e  e x t e n t  t h a t  i n  t h e y  m a y  i n t e r a c t  
w i t h  a n  a r c h i t e c t  o r  e n g i n e e r .  T h a t ' s  a n o t h e r  a d j u s t m e n t  t h a t  
w e ' l l  h a v e  t o  m a k e .  D o e s  t h a t  m a k e  i t  p l a i n e r ?

2 1 1  R e p r e s e n t a t i v e  W e n d t e :  W e l l ,  t h e  o n l y  I  g u e s s  t h e  p o i n t  i s
t h a t  i f  y o u  w a n t e d  t o  a d d  a  d e f i n i t i o n a l  s e c t i o n  t h a t  s a y s  i n
e v e r y  i n s t a n c e  i n  t h i s  s t a t u e  w h e r e  t h e y  d i s c u s s  p r o f e s s i o n a l
s e r v i c e s  c o n t r a c t  . . .

2 1 4  C h a i r m a n  F u r n a c e :  . . .  s t a t u t e  . . .

R e p r e s e n t a t i v e  W e n d t e :  . . .  t h a t  y o u ' r e  . . .  t h a t  y o u  a r e  i n
e f f e c t ,  y o u  n e e d  a  d e f i n i t i o n  o f  w h a t  y o u ' r e  t a l k i n g  a b o u t  w h e n  
y o u ' r e  t a l k i n g  a b o u t  t h a t , ,  s o  t h a t  y o u  d o n ' t  h a v e  t h e  c o n f l i c t  
b e t w e e n  t h e  t w o  s e c t i o n s  o f  t h e  s t a t u t e s .

2 1 8  C h a i r m a n  F u r n a c e :  S o  n o t e d .  We c a n  p u t  t h a t  d e f i n i t i o n  i n  t h e
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Number

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

2 1 9  R e p r e s e n t a t i v e  W e n d t e :  Y o u  h a v e  a  d e f i n i t i o n  f o r ,  i n  t h i s
s e c t i o n ,  a r c h i t e c t s  a n d  e n g i n e e r i n g  s e r v i c e s  i n c l u d e s  p r o f e s ­
s i o n a l  s e r v i c e s ,  s o  y o u  d e f i n e  i t  t h a t  w a y  . . .  I t  i s  m o s t l y  
j u s t  a  d r a f t i n g  . . .

2 2 2  C h a i r m a n  F u r n a c e :  . . .  a s  a  r e c o m m e n d a t i o n .  L e t ' s  g o  b a c k  n o w .
S e c .  3  i s  t h e r e  a  m c t i o n  c o n c e r n i n g  S e c .  3 ?  I s  t h e r e  a  d e s i r e  
t o  d e l e t e  p o r t i o n s  o r  a l l  o f  S e c .  3 ?  S e c t i o n  C ,  I ' m  s o r r y .  
R e p r e s e n t a t i v e  R i n g s t a d .

2 2 7  R e p r e s e n t a t i v e  R i n g s t a d :  W e ' r e  r e q u e s t i n g ,  l e t ' s  s e e ,  t h e
a g e n c y  s h o u l d  g i v e  p u b l i c  n o t i c e  s o l i c i t i n g  a  r e q u e s t  " o r
q u a l i f i c a t i o n s .  U n d e r  c u r r e n t  s t a t u e  w h a t  w e ' r e  d o i n g  i s  
g i v i n g  p u b l i c  n o t i c e ,  s o l i c i t i n g  p r o p o s a l s .  S o  t h e  c h a n g e  h e r e
i s  t h a t  w e ' r e  r e q u e s t i n g  q u a l i f i c a t i o n s  a n d  n o t  p r o p o s a l s ?

2 3 2  C h a i r m a n  F u r n a c e :  W e l l ,  p e r h a p s  l e t  me  e x p l a i n  t h a t .  I n  t h e
e n g i n e e r i n g  a n d  a r c h i t e c t u r a l  s i t u a t i o n ,  t h e  c o m p a n y  i s  j u d g e d  
u p o n  i t s  a b i l i t y  a n d  i t s  q u a l i f i c a t i o n ,  a n d  t h a t  q u a l i f i c a t i o n  
o f t e n  t i m e s  i s  s p r e a d  u p o n  t w o  p a r t i c u l a r  d o c u m e n t s ,  F o r m  2 5 5  
a n d  2 5 4 .  I f  a n  e n g i n e e r i n g  f i r m  w i s h e s  t o  b i d  o n  s e w e r  j o b  f o r  
e x a m p l e ,  o n  2 5 5  t h e y  w o u l d  l i s t  t h e i r  h i s t o r y  a n d  i n v o  v e m e n t  
i n  s e w e r  j o b s .  O f t e n  t i m e s  t h o y  w o u l d  p i c k  b a s e d  u p o n  t h e i r  
q u a l i f i c a t i o n s  f i r s t ,  a n d  t h e n  n e g o t i a t i o n  a s  t o  p r i c e  a n d  
o t h e r  d e s i g n  c h a r a c t e r i s t i c s  i s  s o m e w h a t  o f  a  s e c o n d  p h a s e ,  y o u  
s e e .  S o  t h e  f i r s t  s o l i c i t a t i o n  i s  a  r e q u e s t  f o r  q u a l i f i c a t i o n ,  
a n d  t h a t  i s  p r o b a b l y  u n i q u e  t o  t h e  e n g i n e e r i n g  a n d  a r c h i t e c t u r a l

2 4 6  R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  . . .  a d d r e s s  t h a t  t o  m e ,  p a r t  o f
y o u r  p r o p o s a . , t o  m a k e  a  p r o p o s a l ,  w e l l  t h a t ' s  t h e  b a s i s  
t h e y ' r e  g o i n g  t o  d e t e r m i n e  i t  o n  y o u r  p r o p o s a l  w i l l  h a v e  t h a t .  
T h a t ' s  i f  y o u  d o n ' t  s u b m i t  y o u r  q u a l i f i c a t i o n s  a s ,  a n d  a l l  y o u  
g i v e  t h e m  i s  m o n e y ,  t h e n  y o u  h a v e  h a l f  a  p r o p o s a l  a n d  y o u r  
p r o p o s a l ' s  n o  g o o d .

2 5 0  C h a i r m a n  F u r n a c e :  P e r h a p s  w h a t  w e  n e e d  t o  d o ,  R e p r e s e n t a t i v e
R i n g s t a d ,  i s  t o  w a l k  t h r o u g h  a g a i n  t h e  p r o c e s s  o f  s o l i c i t a t i o n  
o f  a  j o b ,  a n  A a n d  E j o b .  M i t c h ,  c a n  y o u  s h a r e  t h a t  w i t h  u s ?  
C a n  y o u  j o i n  u s  h e r e ?

2 5 4  M i t c h  G r a v o :  M r .  C h a i r m a n ,  a s  I  u n d e r s t a n d  i t  h o w  t h e  p r o c e s s
w o r k s ,  R e p r e s e n t a t i v e  R i n g s t a d ,  i s  t h a t  t h e  S t a t e  f i r s t  a d v e r ­
t i s e s  f o r  a  r e q u e s t  f o r  q u a l i f i c a t i o n s  f o r  a  j o b .  F o r  e x a m p l e ,  
d e s i g n  a  b r i d g e ,  a n d  t h e y  s o l i c i t  r e s p o n s e s  f r o m  q u a l i f i e d  
a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  f i r m s .  A n d  t h e  o n l y  t h i n g  t h a t  
t h e  A a n d  E f i r m s  s u b m i t  a r e  t h e i r  q u a l i f i c a t i o n s  o r  t h e i r  
e x p e r i e n c e s  t o  d o  a  d e s i g n  f o r  a  b r i d g e .  A n d  t h e n  o n c e  t h e  
S t a t e  g e t s  a l l  o f  t h o s e ,  w h a t  a r e  c a l l e d  R F Q s ,  t h e y  t a k e  a  l o o k  
a t  t h e m  a n d  t h e y  s e e  w h o  t h e  s i x  b e s t  o r  t h r e e  b e s t  q u a l i f i e d  
f i r m s  a r e .  A n d  t h e n  o n c e  t h e y  m a k e  t h a t  s h o r t  l i s t ,  t h e y  t a l k  
t o  t h e  p e r s o n ,  m o s t  q u a l i f i e d  f i r m  b a s e d  o n  t h e  r e q u e s t  f o r  
q u a l i f i c a t i o n .  A n d  t h a t  a t  t i m e  t h e y  a s k  t h e  m o s t  q u a l i f i e d  
f i r m  t o  s u b m i t  a  p r o p o s a l  t o  d e s i g n  t h e  b r i d g e .  A n d  t h e n  i n
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t h a t  p r o p o s a l  t h e y  a s k  f o r  a  r e q u e s t  f o r  p r o p o s a l  a t  t h a t  t i m e .  
S o  t h e r e  i s  a  d i s t i n c t i o n  b e t w e e n  a  r e q u e s t  f o r  q u a l i f i c a t i o n  
w h i c h  o c c u r s  i n i t i a l l y  a n d  u p  t o  t h e  p o i n t  w h e n  t h e y  d e t e r m i n e  
w h o  t h e  s h o r t  l i s t  i s .  O n c e  t h e y  d e t e r m i n e  w h a t  t h e  s h o r t  l i s t  
i s ,  t h e n  t h e y  a s k  t h e  m o s t  q u a l i f i e d  f i r m  o f ,  t h e y  r e q u e s t  a  
p r o p o s a l  t o  d o  t h e  p r o j e c t .  T h e y ' r e  t e r m s  o f  . . .  t h e y  h a v e  
v e r y  f i r m  d e f i n i t i o n  w i t h i n  t h e  AE f i e l d .

N u m b e r  2 7 2  C h a i r m a n  F u r n a c e :  T h a n k  y o u .  R e p r e s e n t a t i v e  R i n g s t a d .

N u m b e r  2 7 3  R e p r e s e n t a t i v e  R i n g s t a d :  S o  b a s i c a l l y  t h a t ' s  t h e  w a y  t h e y ' r e
d o i n g  i t  n o w ?

N u m b e r  2 7 4  M i t c h  G r a v o :  Y e s .

N u m b e r  2 7 5  R e p r e s e n t a t i v e  R i n g s t a d :  E f f e c t i v e l y  w h a t  t h e y ' r e  d o i n g  t h e n
i s  a  m a j o r i t y  o f  t h e  p e o p l e  s u b m i t t i n g  f o r  t h e  j o b  d o n ' t  p u t  i n  
a  b i d ?

N u m b e r  2 7 7  M i t c h  G r a v o :  N o .

R e p r e s e n t a t i v e  R i n g s t a d :  P r i c e  b i d .

M i t c h  G r a v o :  N o .  N o .  N o t  a t  a l l .

N u m b e r  2 7 8  R e p r e s e n t a t i v e  R i n g s t a d :  S o  b y  p u t t i n g  t h i s  i n  h e r e  b a s i c a l l y
y o u  a r e n ' t  c h a n g i n g  a n y t h i n g  i n  t h i s  p a r a g r a p h ?  . . .

N u m b e r  2 7 9  M i t c h  G r a v o :  T h a t  q u a l i f i e s  p r e t t y  m u c h  t h e  s t a n d a r d  p r o c e ­
d u r e s ,  a t  l e a s t  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n .  N o w ,  h o w  
F a i r b a n k s  o r  h o w  U n a l a k l e e t  o r  h o w  t h e  A n c h o r a g e  S c h o o l  D i s t r i c t  
s o l i c i t s  p a y i n g  s e r v i c e s  m a y  "’a r y  a  l i t t l e  b i t .  B u t  t h a t ' s  t h e  
s t a n d a r d  p r o c e d u r e  a t  l e a s t  f o r  t h e  D e p a i t m e n t  o f  T r a n s p o r t a t i o n .  
T h a t ' s  t h e  o n e  t h a t  I  am m o s t  f a m i l i a r  w i t h .

N u m b e r  2 8 4  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  O k a y ,  s o  t h e  t e s t i m o n y  w e  h a d  t h e
o t h e r  d a y ,  t h e y  w e r e  t r y i n g  t o  g e t  t o  t h e  l o c a l ,  t h e  l o c a l  
a r e a s  t o o ,  s o  t h i s  m a y  o r  m a y  n o t  a p p l y  t o  t h e m  a t  t h i s  p o i n t ?

N u m b e r  2 8 7  M i t c h  G r a v o :  I t  w o u l d  a p p l y  t o  t h e m  b e c a u s e  i n  C h e  s u b s t i t u t e
d r a f t  t h a t  y o u  h a v e  b e f o r e  y o u  s t a t e s  t h a t  i t ' s  d e f i n e d  t o  
i n c l u d e  p o l i t i c a l  s u b d i v i s i o n s .

N u m b e r  2 8 9  C h a i r m a n  F u r n a c e :  A t  t h i s  p o i n t ?

M i t c h  G r a v o :  Y e s .

C h a i r m a n  F u r n a  : I t  d o e s  n o t  n e c e s s a r y  a p p l y ,  t h a t ' s  j u s t  t h e
w a y  DOT d o e s  i

Number 290 Mitch Gravo: Right.
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C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d ,  o n e  o f  t h e  a t t e m p t s
h e r e  a g a i n  i s  i n  t h i s  p a r t i c u l a r  c o n t r a c t i n g  t h e r e  s h o u l d  b e  
s o m e  p r e d i c t a b i l i t y  a n d  s o m e  u n i f o r m i t y .  N o w ,  w h a t  w e  m a y  b e  
d o i n g  i s  a s k i n g  o t h e r  p o l i t i c a l  s u b d i v i s i o n s  t o  c o m p l y  w i t h  t h e  
s t a t u t e  i f  t h i s  i n d e e d  d o e s  g o  i n t o  s t a t u t e .  D O T P F  h a s  a  
p r e t t y  r e c o g n i z e d  a n d  r e s p e c t e d  s y s t e m  a n d  t h e  b u r d e n  w o u l d  b e  
u p o n  t h e  m u n i c i p a l i t i e s  i n t o  c o m i n g  t o  s o m e  t y p e  o f  c o m p l i a n c e  
. . .  I s  t h i s  s e c t i o n  h e r e  o k a y ?  . . .  R e p r e s e n t a t i v e  R i n g s t a d ,  
a d d i t i o n a l  q u e s t i o n s ?  R e p r e s e n t a t i v e  W e n d t e ?

3 0 2  R e p r e s e n t a t i v e  W e n c ' t e :  M i t c h ,  w o u l d  y o u ,  a l m o s t  e v e r y t h i n g  i n
t h i s  b i ’ l  i n  f a c t  a s i d e  f r o m  d r o p p i n g  o u t  s c  t i e  s e c t i o n s  i n  t h e  
e x i s t i n g  s t a t u t e s ,  w o u l d  y o u  g o  t h r o u g h  a n d  p ' i n t  o u t  w h e r e  
t h i s  b i l l  d i f f e r s ,  i s  a  d i f f e r e n c e  f r o m  t h e  e x  s t i n g  s t a t u t e ?  
W h i c h  T u n d e r s t a n d  w a s  j u s t  a d o p t e d  l a s t  y e a r .

3 0 6  M i t c h  G r a v o :  R e p r e s e n t a t i v e  W e n d t e ,  I  d i d n ' t  d r a f t  t h i s
C o m m i t t e e  S u b s t i t u t e ,  s o  I ' m  n o t  t o t a l l y  f a m i l i a r  w i t h  i t .  B u t  
I  t h i n k  t h a t  i f  y o u  r e a d  i t  c l o s e l y  t h e  f i r s t  p a r a g r a p h ,  i f  y o u  
t u r n  b a c k  t o  t h e  f i r s t  p a r a g r a p h ,  t h e  o n l y  e x c e p t i o n  t o  3 6 . 9 8  
t h a t  i s  m a d e  h e r e  i s  t h e  e x c e p t i o n  t h a t  3 6 . 9 8 . 0 4 0 ,  a n d  t h a t  i s  
t h e  s e c t i o n  i n  3 6 . 9 8  t h a t  c o u l d  a l l o w  p r i c e  b i d d i n g .  T h a t ' s  
t h e  o n l y  s e c t i o n  i n  3 6 . 9 8  a c c e p t e d .  S o  I  t h i n k  i f  y o u  r e a d  i t  
c l o s e l y ,  t h e  r e s t  o f  3 6 . 9 8  a p p l i e s .  O r  c o u l d  a p p l y .

3 1 5  R e p r e s e n t a t i v e  W e n d t e :  I  g u e s s  I  g e t  b a c k  t o  my  o r i g i n a l  
q u e s t i o n .  Why a r e  w e  g o i n g  t h r o u g h  a u d  p u t t i n g  a l l  t h e  s a m e  
l a n g u a g e  b a c k  i n ?

3 1 6  C h a i r m a n  F u r n a c e :  How w o u l d  y o u  s u g g e s t  h a n d l i n g  t h a t  t h e n ,  
R e p r e s e n t a t i v e  W e n d t e ?

3 1 7  R e p r e s e n t a t i v e  W e n d t e :  I  w o u l d  s u g g e s t  t h a t  w h o e v e r  d r a f t e d  i t  
g o  b a c k  a n d  c o m p l e t e l y  r e d o e s  i t ,  t h e  w h o l e  t h i n g .  A l l  w e ' r e  
d o i n g  I s  d u p l i c a t i n g  s t a t u t e .

3 1 9  C h a i r m a n  F u r n a c e :  W e l l ,  R e p r e s e n t a t i v e  W e n d t e ,  b e  m i n d f u l  r c w ,  
w e ' r e  c r e a t i n g  a  n e w  s e c t i o n  o f  s t a t u t e .

3 2 0  R e p r e s e n t a t i v e  W e n d t e :  I  k n o w  t h a t .

C h a i r m a n  F u r n a c e :  \ e w  s e c t i o n  t o  c o v e r  a r c h i t e c t u r a l  a n d
e n g i n e e r i n g .  N o w ,  I ' m  n o t  t o t a l l y  p o s i t i v e  o n  t h i s  b u t  i t  
a p p e a r s  w h e n  i f  y o u ' r e  g o i n g  t o  d o  t h a t  I  g u e s s  w h a t  y o u ' r e  
s a y i n g ,  y o u  w a n t  t o  r e f e r e n c e  b a c k  t o  p r o f e s s i o n a l  c o n t r a c t s  a s  
o p p o s e d  t o  m a k i n g  t h i s  a  s e p a r a t e  . . .  a n d  s e c t i o n  a l l  o f  i t s  
o w n .  W h i c h  m e a n s  t h a t  y o u ' r e  g o i n g  t o  r e p e a t  s o m e t h i n g s  w h i c h  
h a p p e n s  a l l  t h e  w a y  t h r o u g h  t h e  s t a t u t e s ,  i f  t h e r e  i s  a  r e d u n ­
d a n c y  h e r e .

3 2 6  R e p r e s e n t a t i v e  W e n d t e :  I  g u e s s  f o r  a l l  c o n c e r n e d  I  g u e s s  t h e
p r e s e n t  s y s t e m  i s n ' t ,  i s  i t  w o r k i n g  o r  d o e s  n o t  p r o p e r l y  a p p l y  
t o  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s .

- 1 0 -



$

Number

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

Number

3 2 8  C h a i r m a n  F u r n a c e :  P e r h a p s  c h e  b e s t  s t a t e m e n t  i s  t h a t  i t  d o e s
n o t  p a r t i c u l a r l y  a d d r e s s  t h e  c o n c e r n s  a n d  t h e  i n t e n t  o f  c o d i f y ­
i n g  m o r e  s p e c i f i c a l l y  t h o s e  c o n t r a c t s  a n d  t h e  c o n t r a c t u a l  
r e l a t i o n s h i p  b e t w e e n  a r c h i t e c t s  a n d  e n g i n e e r s  i n  a  S t a t e  a n d  
p o l i t i c a l  s u b d i v i s i o n .  I  d o n ' c  t h i n k  i t ' s  a  p e r t a i n  q u e s t i o n  
n o t  n e c e s s a r i l y  w o r k i n g  b u t  a n  a t t e m p t  t o  c o d i f y  i t .

3 3 3  R e p r e s e n t a t i v e  W e n d t e :  W e l l ,  a s  I  u n d e r s t a n d  i t  t h e  i n t e n t  o f
t h e  b i l l  i s  j u s t  t o  g e t  c o m p e t i t i v e  b i d d i n g  o u t  o f  t h e  p r o c e s s  
i n  t e r m s  o f  t h e  d o l l a r  f i g u r e  g o i n g  t o  e s s e n t i a l l y  t o  i n q u i r e  
d e t e r m i n a t i o n s  b e  m a d e  o n  t h e  b a s i s  o f  q u a l i f i c a t i o n s .

3 3 6  C h a i r m a n  F u r n a c e :  T h a t  i s  . . .

R e p r e s e n t a t i v e  W e n d t e :  I f  t h a t ' s  t h e  c a s e ,  i t  j u s t  s e e m s  t o  me
t h a t  t h e r e  w o u l d  b e  a  w h o l e  l o t  c l e a n e r  w a y  t o  d o  t h a t  r a t h e r  
t h a n  g o i n g  b a c k  a n d  c r e a t i n g  a  w h o l e  n e w  s e r i e s  o f  s e c t i o n s  o f  
s t a t u t e s  t h a t  r e p e a t s  w h a t ' s ,  y o u  k n o w ,  t h e  p r e v i o u s  s e c t i o n  o f  
s t a t u t e s .

3 3 9  C h a i r m a n  F u r n a c e :  Y e s ,  b u t  d o  y o u  h a v e  s o m e  r e c o m m e n d a t i o n  f o r  
t h a t ,  R e p r e s e n t a t i v e  W e n d t e .

3 4 0  R e p r e s e n t a t i v e  W e n d t e :  I  g u e s s  my r e c o m m e n d a t i o n  i s  w e  r e q u e s t  
w h o e v e r  d r a f t e d  t h i s  t o  s t a r t  o v e r  a g a i n  w i t h o u t  d o i n g  t h a t .

3 4 2  C h a i r m a n  F u r n a c e :  W e l l ,  y o u  k n o w  w e  c o u l d  r e q u e s t  t h e m  t o
s t a r t  o v e r  a g a i n  w i t h o u t  s o m e  s p e c i f i c  d i r e c t i o n ;  w e ' v e  r e ­
q u e s t e d  t h a t  a n d  t h i s  i s  t h e  i n f o r m a t i o n  . . .  N o w ,  w i t h o u t  s o m e  
s p e c i f i c  r e c o m m e n d a t i o n  a s  t o  w h a t  y o u ' d  l i k e  t o  s e e ,  g o i n g  
b a c k  t o  t h e  d r a f t e r s  a r e n ' t  g o i n g  t o  a c c o m p l i s h  w h a t  y o u  w a n t .  
R e p r e s e n t a t i v e  R i n g s t a d .

3 4 7  R e p r e s e n t a t i v e  R i n g s t a d :  Q u e s t i o n  t o  M r .  G r a v o .  M i t c h ,  n o w
y o u  w e r e  s a y i n g  t h a t  t h e  f i r s t  p a r a g r a p h  i n  o u r  d r a f t  h e r e  
e x e m p t s  a r c h i t e c t s  a n d  e n g i n e e r s  f r o m  s e c t i o n  0 4 0 .

3 5 1  M i t c h  G r a v o :  T h a t ' s  t h e  o n l y  t h i n g  t h a t  a r c h i t e c t s  a n d  e n g i ­
n e e r s  a r e  e x e m p t e d  f o r  i n  t h i s  T i t l e  3 6 . 9 8 .

3 5 3  R e p r e s e n t a t i v e  R i n g s t a d :  T h e  w a y  I  r e a d  t h a t  t h a t  f i r s t  
p a r a g r a p h  t h a t  p r o p o s e s  s c r u t i n y .

3 5 4  M i t c h  G r a v o :  T h a t ' s  t h e  s e c t i o n  3 6 . 9 8  t h a t  c a u s e s  t h e  A a n d  E s  
s o m e  c o n c e r n  b e c a u s e  t h a t  t h e  s e c t i o n  w h i c h  c o u l d  a l l o w  f o r  
q u e s t i o n .

3 5 6  C h a i r m a n  F u r n a c e :  W h i c h  s e c t i o n  i s  t h i s  a g a i n ?  O k a y .

R e p r e s e n t a t i v e  R i n g s t a d :  3 6 . 9 8 . 0 4 0  i s  w h a t  w e ' r e  e x e m p t i n g
t h e n  f r o m .  S o  I  f o l l o w  t h a t  o n e  s t e p  f u r t h e r  b y  e x e m p t i n g  t h e m  
o n l y  f r o m  t h e  s e c t i o n ,  t h e y ' r e  s t i l l  u n d e r  a l l  t h e  r e s t  o f  t h i s  
3 6 . 9 8 .  A n d  p a r a g r a p h  8  m a t c h e s  u p  w i t h  3 6 . 9 8 . 0 1 ,  p a r a g r a p h  C 
m a t c h e s  u p  3 6 . 9 8 . 0 3 0 ,  a n d  i t  k i n d  j u s t  g o  b a c k  d o w n ,  a n d  a s
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R e p r e s e n t a t i v e  W e n d t e  w a s  s a y i n g ,  w e ' r e  d u p l i c a t i n g .  S o  m a y b e  
w h a t  w e  n e e d  t o  d o  i n  d r a f t i n g  t h i s  t h i n g  i s  g o  b a c k  a n d  o n l y
a d d r e s s  0 4 0 ,  w e ' r e  g o i n g  t o  e x e m p t  f r o m  t h a t ,  a l l  w e  h a v e  t o  d o
i s  e x e m p t  f r o m  t h a t  a n d  s t a t e  s p e c i f i c a l l y  . . .

3 7 3  M i t c h  G r a v o :  M r .  C h a i r m a n ?

C h a i r m a n  F u r n a c e :  F o r  t h e  r e c o r d ,  M i t c h .

M i t c h  G r a v o :  M r .  R i n g s t a d ,  I  t h i n k  t h a t  t h a t  i s  w i t h  o r i g i n a l
HB 2 1 1 .  I t  j u s t  a d d r e s s e d  t h e  i s s u e  o f  p r i c e  b i d d i n g ,  p r e c l u d e s  
p r i c e  b i d d i n g ,  a n d  d o e s  n o t  s a y  a n y t h i n g  a b o u t  a  p r o c e d u r e ,  a n d  
l e f t  t h a t  p r o c e d u r e  u p  t o  DOT o r  t h e  s t a t u t e s  t h a t  e x i s t  n o w  o r  
t h e  l o c a l  g o v e r n m e n t  o r  t h e  l o c a l  s c h o o l  d i s t r i c t  o r  w h a t e v e r .

3 7 9  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  S o  i n  l e a v i n g  i t  u p  t o  t h e  e x i s t i n g
s t a t u e s  o r  w h a t e v e r ,  t h i s  i s  t h e  r e s t  o f  t h i s  3 b . 9 8  i s  t h e  
e x i s t i n g  s t a t u t e s ,  t h e  g u i d e l i n e  t h a t  i s  a l r e a d y  t h e r e .  S o  
w h a t  w e  n e e d  t o  d o  i s  j u s t  m a k e  s u r e  t h a t  w e  e x e m p t  f r o m  0 4 0
a n d  i t  s t i l l  b y  d o i n g  t h a t  i t  w o u l d  s t i l l  f a l l  i n  t o  t h i s  a n d
m a k e  s u r e  t h a t  t h e  S t a t e  a n d  a l l  p o l i t i c a l  s u b d i v i s i o n s  t h e r e o f  
f a l l  i n t o  t h a t .

3 8 9  C h a i r m a n  F u r n a c e :  Q u e s t i o n ?  C o n t i n u e .

R e p r e s e n t a t i v e  R i n g s t a d :  M r .  C h a i r m a n ,  i n  d i r e c t i o n  o f  w h e r e
R e p r e s e n t a t i v e  W e n d t e  w a s  g o i n g  i s  t o  h o w  d o  w e  r e d r a f t  t h i s  t o  
a d d r e s s  t h a t .  T t h i n k  t h a t  t h a t  w e  a r e  i n  f a c t  d u p l i c a t i n g  i n  
s a y i n g  t h i s  s t i l l  i n  t h e  e x i s t i n g  s t a t u t e .  M a y b e  w h a t  w e  o u g h t  
t o  d o  i s  g o  b a c k  t o  t h e  b a s i s  o f  a d d r e s s i n g  o n l y  t h e  o n e  
s e c t i o n  t h a t  w e ' r e  e x e m p t i n g  a r c h i t e c t s  a n d  e n g i n e e r s  f r o m .  We 
d o n ' t  h a v e  t o  a d d r e s s  a l l  t h e  r e s t  o f  t h i s  w h i c h  w e  s e e m  t o  b e  
d o i n g  o n  s e v e r a l  p a g e s .  I  t h i n k  w e  c a n  l e a v e  t o  s e c t i o n  p a g e  
o n  t h a t  P a g e  1 ,  2 ,  3 ,  a n d  4 ,  o r  5 o u t .

4 0 1  C h a i r m a n  F u r n a c e :  A r e  y o u  p u t t i n g  t h a t  i n  m o t i o n ,  R e p r e s e n t a ­
t i v e  R i n g s t a d ?  O r  i s  t h a t  s i m p l y  . . .

4 0 1  R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  l e t  me  k e e p  w o r k i n g  o n  i t  t o
m a k e  s u r e  . . .  y o u  k n o w  f a r  w e  n e e d  t o  g o  h e r e .

4 0 3  C h a i r m a n  F u r n a c e :  L e t  me  r e c o g n i z e  R e p r e s e n t a t i v e  M a l o n e .

4 0 4  R e p r e s e n t a t i v e  M a l o n e :  W e l l ,  M r .  C h a i r m a n ,  I  u n d e r s t a n d  t h a t  ,
I  u n d e r s t a n d  t h a t  t h e  s a m e  w a y  t h a t  w e ' r e  d u p l i c a t i n g  a  l o t  o f  
t h e  l a n g u a g e  a n d  p r o c e d u r e s  s e t  o u t  i n  t h e  e a r l i e r  s e c t i o n ,  b u t  
w e ' r e  a l s o  p r o v i d i n g  a  n e w  c o n t r a c t i n g  m e c h a n i s m  d i f f e r e n t  f r o m  
3 6 . 9 8 . 0 4 0  a n d  w h e n  y o u  d o  t h a t  y o u  h a v e  t o  s e t  o u t  t h e  p r o c e ­
d u r e s  y o u ' r e  g o i n g  t o  u s e .  T h a t ' s  w h a t  t h i s  b i l l  d o e s .  A n d  I
t h i n k  o n  t h a t  b a s i s  i t ' s  p r o p e r l y  d r a f t e d .  I  m e a n  I  s u p p o s e  
y o u  c a n  g o  i n  a n d  s a y  t h a t  t h e  o n l y  s e c t i o n  t h a t  d o e s n ' t  a p p l y  
u n d e r  3 6 . 9 8 . 0 1 0  t o  w h a t e v e r  t h e  e n d  o f  t h e  c h a p t e r  i s ,  i s  0 4 0 ,
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b u t  w h e n  y o u  d o  t h a t  y o u ' r e  g o i n g  t o  h a v e  t o  m a k e  s o m e  c o n f o r ­
m a n c e  c h a n g e s  t o  t h e  r e s t  o f  i t  a n d  I  t h i n k  t h e  c l e a n e s t  w a y  t o  
d o  i t  i s  w i t h  a  n e w  s e c t i o n .  J u s t  f r o m  a  p r o c e d u r a l  s t a n d p o i n t .

4 2 1  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  M r .  C h a i r m a n ,  I  w o u l d  p r o p o s e  o r  i f
w e  s o  c h o o s e  a  m o t i o n  f o r m  t h a t  w e  r e d r a f t  t h i s ,  h a v e  t h i s  
r e d r a f t e d  f o r  u s  b a s i c a l l y  s o  t h a t  w e  w o u l d  i n c l u d e  p a r a g r a p h  A 
a n d  t h e n  p a r a g r a p h s  I ,  J ,  K a n d  L .  A n d  i f  w e  n e e d  t o  w e  c a n
s t a t e  i n  t h e r e  m . ' y b e  . .  . t h a t  o t h e r  p r o c e d u r e s  w i t h i n  t h i s
T i t l e  3 6 . 9 8  w o u l a  s t i l l  a p p l y .  S o m e t h i n g  a l o n g  t h a t  l i n e .
W i t h i n  3 6 . 9 8  i t ' s  s t a t e d  i n  a l l  t h e s e  s e c t i o n s  a n d  t h e n  3 6 . 9 8  
i s  s t a t e d  a l l  o v e r  a g a i n .  P e r h a p s  w h a t ' s  a l r e a d y  o n  t h e  b o o k s  
a l l  w e  h a v e  t o  d o  i s ,  b y  i m p l i c a t i o n  I  t h i n k  i t ' s  t h e r e ,  b u t  i f  
n o t  w e  c a n  j u s t  r e f e r  b a c k  a n d  s a y  t h a t  A a n d  E ' s  s t i l l  u n d e r  
t h e  g u i d e l i n e s  o f  o t h e r  p a r t s  . . .

4 3 9  C h a i r m a n  F u r n a c e :  L e t ' s  m a k e  s u r e  w h a t  y o u ' r e  p r o p o s i n g  t o
t a k e  o u t  i s .  Y o u r  m o t i o n  i s  t o  . . .

4 4 0  R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  w e ' v e  a l r e a d y  t a k e n  o u t  B ,  s o

4 4 1  C h a i r m a n  F u r n a c e :  Y o u r  m o t i o n  t h e n  a d d r e s s e s  t a k i n g  B t h r o u g h

4 4 2  R e p r e s e n t a t i v e  R i n g s t a d :  L e t  me  t a k e  o n  t h e  p o s i t i v e  f o r m .

C h a i r m a n  F u r n a c e :  O k a y .

4 4 3  R e p r e s e n t a t i v e  R i n g s t a d :  I  w o u l d  m o v e  t o  h a v e  t h i s  r e d r a f t e d  
f o r  u s  s o  a s  t o  i n c l u d e  p a r a g r a p h  A ,  S e c t i o n  I o n  P a g e  1 ,  P a g e  
5 ,  p a r a g r a p h  1 ,  a n d  a l l  o f  P a g e  6 .  A n d  I  t h i n k  o n c e  w e  g e t  
t h a t  a n d  w e  g e t  a  c h a n c e  t o  r e v i e w  t h a t ,  w e ' l l  w o r k  w i t h  t h a t  
a n d  m a y b e  w e  c a n  s e e  i f  w e  n e e d  t o  a d d  s o m e t h i n g  t o  r e f e r e n c e  
i t  b a c k  t o  w h a t ' s  c u r r e n t l y  i n  s t a t u t e  o r  t h a t ' s  i m p l i e d .

•5 3  C h a i r m a n  F u r n a c e :  O k a y ,  wo  h a v e  a  m o t i o n  o n  t h e  f l o o r .
D i s c u s s i o n ?  L e t ' s  t a k e  a  s e c o n d  t o  s e e  . . .

4 6 8  C h a i r m a n  F u r n a c e :  A d d i t i o n a l  t i m e  t o  r e v i e w ?  A r e  y o u  r e a d y  t o
h a n d l e  t h e  m o t i o n ?  A d d i t i o n a l  d i s c u s s i o n ?  A r e  y o u  r e a d y  f o r  
t h e  v o t e  o n  t h e  m o t i o n ?  A l l  i n  f a v o r  o f  t h e  m o t i o n  i n  i t s  
p r e s e n t  s t a t e  t o  a d o p t  o f  t h i s  S e c t i o n  A . . .  S e c t i o n  1 A a n d  
m o v e  t o  P a g e  5 ,  I t e m s  A . . .  I ,  a l l  o f  P a g e  6 ?  T h a t  i s  . . .  A 
p r o b l e m  w i t h  t h a t ?

4 8 0  R e p r e s e n t a t i v e  R i n g s t a d :  Y o u ' r e  d o i n g  f i n e .

C h a i r m a n  F u r n a c e :  A l l  i n  f a v o r  o f  t h e  m o t i o n  s h o w  b y  a  r a i s e
o f  h a n d .  A l l  o p p o s e d  t o  t h e  m o t i o n  s h o w  b y  a  r a i s e  o f  h a n d .
T h e  m o t i o n  d o e s  c a r r y .  W e ' l l  r e d r a f t  i t  t o  c o v e r  t h a t .  I  w a n t  
t o  h a v e  a  c h a n c e  a g a i n  t o  r e a d  b a c k  b e t w e e n  t h e  t w o  d o c u m e n t s .
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C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

N u m b e r  4 8 5  R e p r e s e n t a t i v e  R i n g s t a d :  I  w o u l d  s u g g e s t  t h a t  i n  r e v i e w i n g
t h a t ,  B i l l y  c a n  h a v e  . . .  f o r  u s  a n d  w e  c a n  s t u d y  t h a t  o n e  a  
l i t t l e  b i t  a n d  c o m p a r e  t h a t  t o  t h i s  o n e  a n d  c o m p a r e  i t  t o  
e x i s t i n g  s t a t u t e ,  c o m p a r e  i t  t o  t h e  o r i g i n a l  b i l l ,  a n d  . . .

N u m b e r  4 8 9  C h a i r m a n  F u r n a c e :  O k a y .  I s  t h e r e  a n y  m o r e  d i s c u s s i o n  o n  t h a t ?
A l l  r i g h t .  We w i l l  h a v p  t o  r e s c n e d u l e  t h i s ,  I ' l l  s e t  a  d a t e .  
W e ' v e  g o t  a  f a i r l y  h e a v ;  c a l e n d a r  . . .  w e ' l l  m a k e  i t  i n  r e l a t i o n ­
s h i p  t o  a n o t h e r  m e e t i n g .  A r e  t h e r e  p e r s o n s  t o  b e  h e a r d  o n  HB 
2 1 1  a t  t h i s  t i m e ?  A n y  o t h e r  c o m m e n t s ?  I f  n o t ,  t h a t  e n d s  
d i s c u s s i o n  o n  2 1 1 .

N u m b e r  4 9 9  C h a i r m a n  F u r n a c e  t h e n  b r o u g h t  t h e  n e x t  i t e m  o n  t h e  a g e n d a ,  HB 
1 9 5 ,  b e f o r e  t h e  c o m m i t t e e .
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S e c .  3 6 . 9 8 . 0 4 1  A R C H I T E C T S  AND E N G I N E E R S .

( a )  I t  i s  t h e  p o l i c y  c f  t h e  s t a t e  t c  p u b l i c l y  a n n o u n c e  a l l  

r e q u i r e m e n t s  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s ,  a n d  t o  

n e g o t i a t e  c o n t r a c t s  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  o n l y  o n  

t h e  b a s i s  o f  d e m o n s t r a t e d  c o m p e t e n c e  a n d  q u a l i f i c a t i o n  f o r  t h e  t y p e  o f  

p r o f e s s i o n a l  s e r v i c e s  r e q u i r e d  a n d  a t  f a i r  a n d  r e a s o n a b l e  p r i c e s  

n o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  c f  AS 3 6 . 9 8 . 0 4 0 .

( b )  T h i s  s e c t i o n  c h a p t e r  a p p l i e s  t o  c o n t r a c t s  f o r  a r c h i t e c t u r a l  a n d  

e n g i n e e r i n g  s e r v i c e s  p r o v i d e d  t o  a  s t a t e  a g e n c y  u n l e s s

( 1 )  t h e  t o t . i l  a m o u n t  o f  t h e  c o n t r a c t  d o e s  n o t  e x c e e d  $ 2 5 , 0 0 0 ;

[ [ [ ( 2 )  t h e  c o n t r a c t  i s  a n  e m p l o y m e n t  c o n t r a c t  f o r  s e r v i c e s  t o  

b e  p e r f o r m e d  u n d e r  d i r e c t  s u p e r v i s i o n  r e g a r d l e s s  o f  t h e  e x i s t e n c e  o f  a n  

e c p l o y e r - e m p l o y e e  r e l a t i o n s h i p  a n d  a  w r i t t e n  j u s t i f i c a t i o n  s i g n e d  b y  t h e  

p e r s o n  r e s p o n s i b l e  f o r  a w a r d i n g  t h e  c o n t r a c t  i s  f i l e d  w i t h  t h e  

c o m m i s s i o n e r . )  J -J

( c )  W h e n  a  s t a t e  a g e n c y  p r o p o s e s  t o  e n t e r  i n t o  a  c o n t r a c t  f o r  

a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s ,  t h e  a g e n c y  s h a l l  g i v e  p u b l i c

^Section 1. AS 36.95 is amended by adding a new seer ion to read:
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n o t i c e  s o l i c i t i n g  a  r e q u e s t  _ f c r  q u a l i f i c a t i o n s  f o r  t h e  p r o f e s s i o n a l  

s e r v i c e s  c o n t r a c t  b y  p u b l i c a t i o n  a t  l e a s t  t h r e e  t i m e s  i n  o n e  o r  m o r e  

n e w s p a p e r s  i n  g e n e r a l  c i r c u l a t i o n  i n  t h e  s t a t e  a n d ,  w h e n  a p p r o p r i a t e ,  i n  

a  n e w s p a p e r  i n  l o c a l  c i r c u l a t i o n  w h e r e  t h e  w o r k  i s  t o  b e  p e r f o r m e d .  T h e  

f i r s t  n o t i c e  s h a l l  b e  p u b l i s h e d  n o t  l e s s  t h a n  3 0  d a y s  b e f o r e  t h e  d a t e  o n  

w h i c h  t h e  a g e n c y  e x p e c t s  t o  e n t e r  i n t o  t h e  c o n t r a c t  a n d  e a c h  s u b s e q u e n t  

n o t i c e  s h a l l  b e  p u b l i s h e d  a t  i n t e r v a l s  o f  n o  m o r e  t h a n  t h r e e  d a y s  

t h e r e a f t e r .  T h e  n o t i c e  s h a l l  i n c l u d e

( 1 )  a  g e n e r a l  d e s c r i p t i o n  o f  t h e  p r o p o s e d  p r o j e c t  f o r  w h i c h  

t h e  a g e n c y  i s  s e e k i n g  p r o f e s s i o n a l  s e r v i c e s ;  a n d

( 2 )  t h e  p r o c e d u r e  b y  w h i c h  a  p e r s o n  o r  f i r m  i n t e r e s t e d  i n  t h e

c o n s i d e r a t i o n  f o T  t h e  c o n t r a c t .

( a )  I n  a d d i t i o n  t o  c o m p l y i n g  w i t h  t h e  p u b l i c a t i o n  r e a u i r e m e n t s  o f

( c )  o f  t h i s  s e c t i o n ,  w h e n  a  s t a t e  a g e n c y  p r o p o s e s  t o  e n t e r  i n t o  a  

c o n t r a c t  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  i t  s h a l l

( 1 )  r e v i e w  t h e  r e g i s t e r  o f  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t o r s  

m a i n t a i n e d  b y  t h e  c o m m i s s i o n e r  u n d e r  AS 3 6 . 9 8 . 0 2 0 ;  a n d
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(2) provide a notice 01 a request for qualifications for the

p r o p o s e d  p r o f e s s i o n s !  s e r v i c e s  c o n t r a c t  t o  e a c h  p r o s p e c t i v e  c o n t r a c t o r

v h o ,  a f t e r  r e v i e w  o f  t h e  r e g i s t e r  o f  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t o r s

u n c o r  ( 1 )  o f  t h i s  s u b s e c t i o n ,  t h e  a g e n c y  f i n d s  i s  q u a l i f i e d  f o r

c o n s i d e r a t i o n  f o r  t h e  c o n t r a c t .

( e )  R e q u e s t s . ,  £.or__o u a l i f  i  c a t  i o n  f r o m  a t  l e a s t  s i x  p e r s o n s  o r  f i r n s  

w i t h  t h e  r e q u i r e d  e x p e r t i s e  s h a l l  b e  s o l i c i t e d  f o r  c o n t r a c t s  e q u a l  t o  o r  

g r e a t e r  t h a n  $ 1 0 0 , 0 0 0 .  R e q u e s t s  f o r  q u a l i f i c a t i o n  f r o m  a t  l e a s t  t h r e e  

p e r s o n s  o r  f i r m s  w i t h  t h e  r e q u i r e d  e x p e r t i s e  s h a l l  b e  s o l i c i t e d  f o r  

c o n t r a c t s  o f  l e s s  t h a n  $ 1 0 0 , 0 0 0  i f  t h e  e x p e r t i s e  r e q u i r e d  i s  a v a i l a b l e .  

I f  t h e  e x p e r t i s e  r e q u i r e d  i s  n o t  a v a i l a b l e  t o  e n a b l e  a n  a g e n c y  t o  

s o l i c i t  t h e  n u m b e r  o f  r e q u e s t s  f o r  q u a l i f i c a t i o n  o t h e r w i s e  r e q u i r e d

( 1 )  f r o m  e a c h  p e r s o n  o r  f i r m  l i s t e d  o n  t h e  p r o f e s s i o n a l  

s e r v i c e s  c o n t r a c t o r s  r e g i s t e r  m a i n t a i n e d  u n d e r  AS 3 6 . 9 8 . 0 ? 0  w h o  a p p e a r s  

t o  p o s s e s s  t h e  r e q u i r e d  e x p e r t i s e ;

u n d e r  t h i s  s u b s e c t i o n ,  t h e  a g e n c y  s h a l l  s o l i c i t  r e q u e s t s  f o r

q u a l i f i c a t i o n *



( 2 )  f r o r  e a c h  p e r s o n  o r  f i r m  r e s p o n d i n g  r.o t h e  p u b l i c  n o t i c e

g i v e n  u n d e r  ( e )  o f  t h i s  s e c t i o n  w h o  a p p e a r s  t o  p o s s e s s  t h e  r e q u i r e d

e x p e r t i s e .

C f )  T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  i f

( 1 )  t h e  c o n t r a c t i n g  a g e n c y  d e m o n s t r a t e s  t h a t  t h e r e  i s  a

s i n g l e  s o u r c e  o f  t h e  e x p e r t i s e  o r  k n o w l e d g e  r e q u i r e d  o r  t h a t  o n e  p e r s o n

o r  f i r m  c a n  c l e a r l y  p e r f o r m  t h e  r e q u i r e d  t a s k s  m o r e  s a t i s f a c t o r i l y

b e c a u s e  o f  t h e  p e r s o n ' s  o r  f i r m ' s  p r i o r  w o r k ;  h o w e v e r ,  t h i s  e x e m p t i o n

a p p l i e s  o n l y  i f  t h e  h e a d  o f  t h e  s t a t e  a g e n c y  h a s  s u b m i t t e d  a  v r i t t e n

r e q u e s t  t o  t h e  c o m r i s s i o v e r  t h a t  d e t a i l s  t h e  r e a s o n s  f o r  t h e  e x e m p t ! o n

a n d  t h e  c o m m i s s i o n e r  o r  d e p u t y  c o m m i s s i o n e r  h a s  a u t h o r i z e d  i n  w r i t i n g

t h e  s t a t e  a g e n c y  t o  e n t e r  c o n t r a c t  n e g o t i a t i o n s  w i t h  t h e  s i n g l e  s o u r c e ;

( 2 )  t h e  c o m m i s s i o n e r  m a k e s  a  w r i t t e n  d e t e r m i n a t i o n  t h a t

p u b l i c  n e c e s s i t y  w i l l  n o t  p e r m i t  d e l a y  i n c i d e n t  t o  t h e  o r o c e d u r e s

o t h e r w i s e  r e q u i r e d  b y  t h i s  c h a p t e r ;  o r

( 3 )  t h e  s e r v i c e  i s  t o  b e  p r o v i d e d  b y  a n o t h e r  s t a t e  a g e n c y ,  a

f e d e r a l  a g e n c y ,  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e .

- L -



( g )  T h e  a g e n c y  m u s t  p r o v i d e  a  d e s c r i p t i o n  c f  t h e  w o r k  t o  b e

p e r f o r m e d  u n d e r  t h e  c o n t r a c t  a r .c  t h e  a g e n c y  s h a l l  c o n d u c t  d i s c u s s i o n s  

r e g a r d i n g  a n t i c i p a t e d  c o n c e p t s  a n d  t h e  r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  

m e t h o d s  c f  a p p r o a c h  f o r  f u r n i s h i n g  t h e  r e q u i r e d  s e r v i c e s .  T h e  s t a t e  

a g e n c y  m u s t  p r o v i d e  a  d e s c r i p t i o n  c f  t h e  f a c t o r s  t h a t  w i l l  b e  c o n s i d e r e d  

w h e n  i t  e v a l u a t e s  t h e  r e q u e s t  f o r  q u a l i f i c a t i o n s  r e c e i v e d .

( h )  A f t e r  t h e  r e s p o n s e s  a r e  s u b m i t t e d ,  t h e  s t a t e  a g e n c y  s h a l l  

p u b l i c a l l y  e v a l u a t e  t h e m .  T h e  e v a l u a t i o n  s h a l l  c o n s i s t  o f  a s s i g n i n g  

p o i n t  v a l u e s  t o  f a c t o r s  c o n s i d e r e d  b y  t h e  a g e n c y  i n  e v a l u a t i n g  e a c h  

p r o p o s a l .  P o i n t s  s h a l l  b e  a w a r d e d  f o r  b e i n g  a  q u a l i f i e d  A l a s k a  f i r m . .

( i )  T h e  s t a t e  s h a l l  n e g o t i a t e  a  c o n t r a c t  w i t h  t h e  h i g h e s t ' ' ,  

q u a l i f i e d  f i r m  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  a t  

c o m p e n s a t i o n  w h i c h  t h e  s t a t e  d e t e r m i n e s  i s  f a i r  a n d  r e a s o n a b l e  t o  t h e  

s t a t e .  I n  m a k i n g  s u c h  d e t e r m i n a t i o n ,  t h e  s t a t e  s h a l l  t a k e  i n t o  a c c o u n t  

t h e  e s t i m a t e d  v a l u e  o f  t h e  s e r v i c e s  t o  b e  r e n d e r e d ,  t h e  s c o p e ,  

c o m p l e x i t y ,  a n d  p r o f e s s i o n a l  n a t u r e  o f  t h e  s e r v i c e s .  S h o u l d  t h e  s t a t e  

b e  u n a b l e  t o  n e g o t i a t e  a  s a t i s f a c t o r y  c o n t r a c t  w i t h  t h e  f i r m  c o n s i d e r e d  

t o  b e  t h e  m o s t  q u a l i f i e d ,  t h e  s t a t e  s h a l l  u n d e r t a k e  n e g o t i a t i o n s  w i t h
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t h e  s e c o n d  m o s t  q u a l i f i e d  f i r m .  F a i l i n g  a c c o r d  w i t h  t h e  s e c o n d  m o s t

q u a l i f i e d  f i r m ,  t h e  s t a t e  s h a l l  e n t e r  n e g o t i a t i o n s  w i t h  o t h e r

c o n t r a c t o r s ,  i n  o r d e r  o f  r a n k i n g  u n t i l  a n  a g r e e m e n t  i s  r e a c h e d .  T h e

s t a t e  m a y  r e j e c t  a l l  o r  p a r t  o f  a  p r o p o s a l .

( j )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  c o n t r a c t s  a w a r d e d  i n  a n  

e m e r g e n c y  i f  t h e  p e r s o n  r e s p o n s i b l e  f o r  e x e c u t i o n  o f  t h e  c o n t r a c t  o n  

b e h a l f  t n e  s t a t e  c e r t i f i e s  i n  w r i t i n g  t h a t  a n  e m e r g e n c y  e x i s t s .

0  ) I n  t h i s  s e c t i o n  " s t a t e "  i n c l u d e s  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  

s t a t e  a n d  a g e n c i e s  o f  t h e  s t a t e  a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s .

( 1 )  I n  t h i s  s e c t i o n  " a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s "  

i n c l u d e s  t h o s e  p r o f e s s i o n a l  s e r v i c e s  o f  a n  a r c h i t e c t u r a l  o r  e n g i n e e r i n g  

n a t u r e  a s  v e i l  a s  i n c i d e n t a l  s e r v i c e s  t h a t  m e m b e r s  o f  t h e s e  p r o f e s s i o n s  

a n d  t h o s e  i n  t h e i r  e m p l o y  m a y  l o g i c a l l y  o r  j u s t i f i a b l y  p e r f o r m .

- 6 -



STATE OF ALASKA
FISCAL NOTE R ev is io n  Date 4 /1 1  , 1983

I .  REQUEST
B i l l /R e s o lu t io n  N o .: CSHB 211_____________
T i t l e : Arch/Engr/Land Surveying C o n tra cts  
S p on sor: F urnace, Abood, B arn es, e t c .  
R eq u esto r: House Labor & Commerce________

I I .  FISCAL DETAIL
Agency A ffe c te d :  DC/T&PF___________________ _
Program C ategory A ffe c te d :  T ran sp orta tion  
BRU, Program o r  Subprogram(s ) A ffe c te d :

EXPENDITURES/REVENUES: (Thousands o f  D o lla r s )

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING

FY 83 FY 84 | FY 85 FY 86 FY 87 FY 88

- 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL SEE ANALYSIS

REVENUE

FUNDING: (Thousands o f  D o lla r s )

POSITIONS:

GENERAL FUND
FEDERAL FUNDS
OTHER (S p e c ify  Source)

FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 -

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS; A ttach  a se p a r a te  page fo r  any A n a ly s is

Prepared By: Jonathan w. S cr ib n er________________________________Phone: 3 6 4 -4339___________
D iv is io n :  Deputy C orm ussioner, S .E . R egion_____________________ D ate: 4 /1 2 /6 3 ____________

Approved by Deputy Conrmissioner: Jon a than W. S cribn er__________________ D ate: 4 /1 3 /8 3
D epartm ent: Department o f  T ra n sp o rta tio n  k P u b lic  F a c i l i t i e s

D is tr ib u t io n :
O rig in ?! t o  L e g i s la t iv e  F inance
Copy .o O f f ic e  o f  Management and Budget ( f o r  L e g is la tu r e  in trod u ced  b i l l s )
Copy to  Departm ent ( fo r  Governor in trod u ced  b i l l s )
Copy t o  Sponsor
Copy to  R equestor ( i f  d i f f e r e n t  from Sponsor) 3/8.



ANALYSIS

One would b e hard p r e sse d  to  r e a d i ly  id e n t i f y  a c o s t  o f  t h i s  B i l l  t o  th e  S t a t e ,  
h ow ever, th e  p r o h ib it io n  a g a in s t  u s in g  p r ic e  in  any way to  s e l e c t  c o n s u lta n ts  
cannot h e lp  b u t im pact th e  co m p etit io n  p r o c e ss  w ith  regard  to  th e  c o s t  o f  th e  
work d on e. The r e s t r i c t i v e  n a tu re  o f  t h i s  b i l l  cou ld  c o n c e iv a b ly  in c r e a se  th e  
c o s t  o f  c a p i t a l  p r o je c t s  as fo l lo w s :

Assume: C ost o f  C on su ltan t fe e  fo r  D esign  = 7% o f  CIP
C ost o f  B i l l  
CIP
C ost o f  CSHB 211

5% o f  C on su ltan t Fee 
$200 M illio n /v e a r
0 .0 5  X 0 .0 7  x"$200 M illio n  
$ 7 0 0 ,0 0 0  per year



C E N T U R Y  E N G I N E E R I N G ,  I N C  . CONSULTING ENGINEERS • PLANNERS

March 17, 1983

Representative Mike Szymanski 
Pouch V
Juneau, Alaska 99811

Dear Mike:

John and I have read over House Bril No. 211 concerning archi 
tectural and engineering services^. T h e ^ rcrdedures outlined
sound pretty much like the w a y  things have been handled lately, 
at least as far as our recent experience is concerned.

I would think something in the bill giving guildlines as to 
how "fair and reasonable prices" are determined might be helpful 
Most national professional organizations, such as the National 
Society of Professional Engineers or American Institute of A r c h­
itects have booklets to help owners determine fee ranges for 
project types.

On page 2 of the bill, line 23 makes reference to "bids". A bid 
is usually a monetary figure and would then seem to conflict 
with other portions of the bill. Possibly "offers of or propos­
als for" would be more suitable language.

Thanks for allowing me the time to comment on this legislation 
which affects an area of direct impact on my profession..

Sincerely,

I 1G, INC.

Robert a. Peters, P.E. 
Project Engineer

RJP/css

500 " L "  S T R E E T ,  S U IT E  200 A N C H O R A G E, ALASKA PP50I ( 9 0 7 )  2 7 7 - 0 5 S 4 /2 '6 - i : J E T E L E X  2 6 -SM
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STUTZMANN ENGINEERING ASSOC., INC.

F a ir b a n k s . A la sk a  0 0 7 0 7

March 23, 19B3

M A R  2  4  1983

John Ringstad
House of Representatives
Pouch V
Juneau, Alaska 99811 

Dear Sir:

It has just come to my attention that committee revisions to H.B. 211 
have the effect of deleting the profession of land surveying from the 
context of this bill.

As both a professional engineer and a professional lend surveyor, I i,?ve 
supported this bill 1n its original form as introduced February 17, 1983 
and strongly urge your support 1n passing it as such.

The deletion of land surveying and other amendments proposed 1n 
committee do a tremendous disservice to the land surveyor's profession, 
some two thousand strong in this State; also, Its exclusion would have 
a deleterious effect on the quality of land surveys in the future by 
aiding in the degradation of this highly skilled profession into 
sub-professional status.

Sub-standard land survey work has already been a major problem in land 
title work in our State, one of the newest 1n the Union, and any 
regulation of land surveying out of professional status can only 
contribute to more disastrous results.

H.B. 211, as introduced, 1s a fine and much needed piece of legislation 
which brings State government procurement practices 1n line with 
professional standards in use in other States and by the Federal 
government.

Again, I urge you to support this bill in original form and resist any 
modifications thereto.

Very truly yours,

STUTZMANN ENGINEERING ASSOC., INC.

P C w i  U f k. UW t-A.lllh.il.I

BRO-HB



F i L S R S A N ' S S  S Q C I & ' F T  . Q ?  

FSwQS'SSSION 'AEc ZdLN'Q S'G’S .V S T Q E tS

. SP. 10113

F i i rb e n k i ,  A I i j 'k i  5570^

March 24, 1983

R e p ,  N i i l o  K o p o n e n  
P o u c h  V
J u n e a u ,  AK 9 9 8 1 1  

D e a r  R e p .  K o p o n e n :

M A R  2  4  1933

The  F a i r b a n k s  C h a p t e r  c f  t h e  A l a s k a  S o c i e t y  c f  P r o f e s s i o n a l  
L a n e  S u r v e y o r s  w a n t s  t o  e x p r e s s  s t r o n g  s u p p o r t  f o r  KB 2 1 1  i n  
i t s  o r i g i n a l  f o r m . We a l s o  w i s h  t o  e x p r e s s  o u r  s t r o n g  o b j e c t i o n  and  
d i s m a y  a t  t h e  C o m m i t t e e  S u b s t i t u t e  f o r  KB 2 1 1  w h i c h  e l i m i n a t e s  
L a nd  S u r v e y o r s  f r o m  t h i s  b i l l .

As a p r o f e s s i o n ,  we a r e  c l a s s i f i e d  u n d e r  AS 48  i n  t h e  sam e  
c a t e g o r y  a s  A r c h i t e c t s  a n d  E n g i n n e r s ,  Vie a r e  r e g i s t e r e d  b y  t h e  
sam e B o a r d  o f  O c c u p a t i o n a l  L i c e n s i n g  a nd  l i c e n c e d  by  S t a t e  o f  A l a s k a .  
Our P r o f e s s i o n a l  C e r t i f i c a t e s  a r e  s i g n e d  by  
A r c h i t e c t s ,  E n g i n e e r s ,  an d  Land S u r v e y o r s . "
L a n d  S u r v e y o r  r e c e i v e s  a P r o f e s s i o n a l  L i c e n s e  w h i c h  
a n n u a l l y  b y  t h e  t h e  S t a t e  c f  A l a s k a .

t h e  " 3 o a r d  o f  
E a ch  P r o f e s s i o n a l

m u s t  r e n e w e d

When a R e g i s t e r e d  L a n d  S u r v e y o r  (RLS)  s i g n e s  a n d  p l a c e s  h i s  
p r o f e s s i o n a l  s e a l  o n  a s u r v e y  p l a t ,  h i s  r e p u t a t i o n  a n d " t h a t  o f  
t h e  e n t i r e  p r o f e s s i o n  a r e  b e i n g  o f f e r e d  a s  s u r e t y  t h a t  t h e  p l a t  
i s  c o r r e c t  a n d  t h e  l a n d  s u r v e y  l e g a l  a nd  c o m p l e t e .  When a member  
o f  t h e  p r o f e s s i o n  i s  f o u n d  g u i l t y  o f  u n p r o f e s s i o n a l  w o r k ,  h i s  
l i c e n s e  a n d  p r o f e s s i o n a l  s t a t u s  c a n  b e  s t r i p p e d  by  t h e  S t a t e  
B o a r d  c f  A r c h i t e c t s ,  E n g i n e e r s ,  a n d  Land S u r v e y o r s .

T h i s  a t t e m p t  o y  the- C o m m i t t e e  S u b s t i t u t e  t o  r e m o v e  
P r o f e s s i o n a l  Land  S u r v e y o r s  f r o m  t h e  b i l l  h a s  t h e  e f f e c t  o f  
r e m o v i n g  o n e - t h i r d  o f  t h e  c a t e g o r y -  w h i c h  t h e  b i l l  a d d r e s s e s .
We s t r o n g l y  u r g e  y o u  a nd  o t h e r s ,  c f  t h e  F a i r b a n k s  d e l e g a t i o n ,  and  
m e m b e r s  o f  t h e  a p p r o p r i a t e  l e g i s l a t i v e  c o m m i t t e e s ,  t c  r e - i n s t a t e  
L a n d  S u r v e y o r s  a s  a p a r t  o f  KB 2 1 1 .  I t  i s  a g o o d  b i l l ,  b u t  t h e  
C o m m i t t e e  S u b s t i t u t e  m u s t  b e  r e s c i n d e d .

S i n c e r e l y  y o u r s ,

P r U - RLS
P a t r i c k  H . ' K a l e n ,  P r e s i a e n t  
F a i r b a n k s  C h a p t e r ,  ASPLS

C o p y : Bob B e t t i s w o r t h  
J o h n  R i n g s t a d  
H i k e  D a v i s  
Mi ke  M i l l e r  
Hugh M a l o n e ,  RLS 
F u r n a c e ,  C h a i r ,  L a b o r  b 

S p e a k e r  J o e  K a y e s ,  P E , RLS 
S e n .  B e t t v e  p a h r e n x  amp 
S e n .  Don B e n n e t t

P e p .
R e p .
R e p .
R e p .
R ep .
R e o . Commerce



„ o a d Phan  t a k e  l« tn  n r .co ; ;n l t l» ;
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tak ing  s u c h  d e t e r m i n a t i o n ,  t h o  n g o n cy  no .n i  h u h .  ..........
dh u n lo d  v a lu e  o f  l l i e  s e r v ic e s  l o  b o  r e n d e r e d ,  I ho i i i ,u |h, ( c*»im»I»*xll >*.

* * --- — r

!i M l .  D e f ln l t lm i s
As used In th in  su b c h a p t o r
( 1 )  T im  t r r m  " f i r m "  m ean s  nn y  I n d i v id u a l ,  f i rm  

r a t i o n ,  n im oc la t lon ,  o r  o t lm r  le g a l  c n t l l y  p e rm i t t e d  
Urn p r o fe s s io n s  o f  a r c h i t e c t u r e  o r  e n g in e e r in g .

( 2 )  T h e  te rm  " a g e n c y  hea< l"  m o a n s  th e  S e c r e t a r y ,  A d m in i s t r a t o r ,  o r  
head  o f  a  d e p a r tm e n t .  agen cy ,  o r  b u r e a u  o f  the F e d e r a l  G o v e rn m en t .

( 3 )  T h e  te rm  " a r c h i t e c t u r a l  and  e n g in e e r in g  s e r v ic e s "  In c lu d e s  those  
p r o f e s s i o n a l  s e rv ic e s  o f  an a r c h i t e c t u r a l  o r  e n g in e e r i n g  n a t u r e  as w e l l  
as In c id e n ta l  se rv ic e s  th a t  m em b e r s  o f  th o se  p r o fe s s io n s  and th o se  In I h o l r  
e m p lo y  m ay  lo g i c a l l y  o r  J u s t i f i a b l y  p e r f o rm .
J u n o  :m , 10 10. c. CSS. T i t l e  IX .  5 9 0 1 .  as added  Oct. 2 7 .  11*72. I ’ u h .L .  9 2 -  
r .sn , sr. s t a t .  1 2 * s .

L ib ra ry  Reference*
I ’ n i l  n l  S i n  I cm C = > W .
C . J . S .  U n i t e d  S l n l r n  I I  3 3 ,  37 ,  0 2  t o  01.

„ r0r e s s lo n a l  n a t u r e  t h e r e o f .  
.' ( h )  S h o u ld  the 
I o n  trac t w i th  the
I  ( I I I  S h o u ld  th e  a g en cy  h ead  be  u n a b le  l o  n e g o t i a t e  a s a t i s f a c t o r y
* — w i th  l !m  f i rm  c on s id e re d  to  he th e  m os t  q u a l i f i e d ,  at a p r ice‘ ' * -  t h e  G o v e r n m e n t ,  n e g o t i a t i o n s• - I -l.n.il.l

l . r c M u t l v f  I I M n r y .  I*‘»»r l r > * l * ln l l v c  
IiImI*»r>* Mini m i r p o R i *  o f  I ' t i h . l * .  1*2 W 2, 
HIM* 11*71! l ! .H . ( . « i i l r  (T o i ik .  n n i l  A d i t i . N r w R .  
| t.  1707.

p a r l n o r s h l p ,  c o r p o l v  i le t e rn i ln e s  !<> he f a i r  and  r e a s o n a b le  l o  m e   .........b y  l a w  to  p ra c t lc e /v l th  t h a t  f i rm  s h o u ld  b e  f o r m a l l y  t e rm in a t e d .  T h e  a g e n c y  b ead  s h o u ld  
* lien u n d e r t a k e  n e g o t i a t i o n s  w i th  t h e  second  m o s t  q u a l i f i e d  f i rm .  F a l l i n g  
nrcord w i th  t h e  s ec ond  m o s t  q u a l i f i e d  f i rm .  D m  ag en c y  h ead  s h o u ld  t e rm i ­
n a te  n e g o t ia t io n s .  T h e  a g e n c y  h ead  s h o u ld  th en  u n d e r t a k e  n e g o t i a t i o n s
i'-vHli th e  th i r d  most q u a l i f i e d  f i rm .( c )  S h o u ld  (h e  a g e n c y  h e a d  ho  u n a b l e  to  n e g o t i a t e  a  s a t i s f a c t o r y
e n n t r a c t  avlt l i a n y  o f  ( h o  se lec ted  f l r n i 3 ,  l i e  sh n l l  s e le c l  a d d i t i o n a l  f i rm : '  
In o r d e r  o f  t h e i r  c om p e te n c e  and  q u a l i f i c a t i o n  and  c o n t in u e  n e g o t i a t i o n s
In acco rd ance  w i th  th i s  se c t io n  u n t i l  nn a g r e em en t  Is r e a c h e d .
June 2 0 ,  i n t o .  c. 2 8 S. T i t l e  I X .  § 0 0 4 .  ns added  Oct. 2 7 ,  1 0 7 2 ,  I ’ l i b .L .  9 2 -
5R2. Rfi S l a t .  1 2 7 9 .

[ l . . , | . l n l l v r  H M o r v .  T o r  to K ls tn t lv o  
l l .U ti.rv  u n it i . i i r im s n  o f  I ’n l t . t , .  e2 -f> si.II  11*72 l'.K.(;>iile Cnng. nu.l Adie.Ncws.

I7IS7.
|i M 2 .  C o n g r r s s l o r a l  d e c l i i r n t lo n  o f  j i o l l r y
T im  C ong re s s  h e r e b y  dec ln ren  It to  he th o  p o l ic y  o f  th e  F e d e r a l  G o v e r n ­

m en t  *o p u b l ic ly  a n n o u n c e  a l l  r e q u i r e m e n t s  f o r  a r c h i t e c t u r a l  and  e n g in e e r ­
ing  s e rv ic e s ,  nnil ( o  n e g o t ia t e  c o n t r a c t s  f o r  a r c h i l c c t u r n l  and  e n g in e e r in g  
s e rv ic e s  on  the basin o f  d em o n s t r a t e d  c om pe te n ce  and q u a l i f i c a t i o n  f o r  
the  typ e  o f  p r o f e s s i o n a l  se rv ic e s  r e q u i r e d  and  at f a i r  and r e a s o n a b le  prlc.es. 
J u n o  20 ,  1 9 4 0 .  r .  2RS , T i t l e  IX .  § 9 0 2 ,  ns added  Oct . 2 7 .  1 9 7 2 .  P u b . ! , .  92 
0X2, 80  S l a t .  1 2 79 .

c t  II n i h i l i s t

I
I

I  I h r n r y  n r f r r / » n c c R  
I ' i i H im)  S I n I r s  O r > 3 3 .
I M  S .  P a l l e d  S i n h ' s  f t  3 3 .  3 7 .  0 2  l o  01

I r u r l n r n  rnnililfi***!
r i i r f t i r i  w h i r l *  w n r r  n n r d  I n  f  n  I f  I l l l n f f  

f<'i| iilri*»ni'i»l l o  i ir i r » » l ln » r  r o n i r n r f s  f o r  n r -  
*h l i» '* l t i rn I  m n l  c n c l a r r r i n i :  .«f*rvlrPN o n  
h n - l *4 o f  t l o i i i o i i s i r n l i H i  c n n f M n t i r o  n n d  
• l u i i l i r i n t i l o i m  f o r  I v p o  o f  p r o f r n M l o n n l

l . f * K U I o ( U r  l l l M n r y . K o r  I rK lx I n l l v i *
I*. rw2. 

A d m . N V w s ,
Ii InI o t v  n n d  i m r p o i< o  o f  P u f i . l * .  1*2 fiM2. 
mim* 11*72 P .M . I  o d o  Conk*.  n n d  
p.  470 7.
I l l i r o r y  R r f c r r m t r i *  

inihd stiii!•*« miv.ir,.
I M S  I t i l l e d  Slnle.M I I  37 ,  .'17. 0 2  l o  III 

I .  C r o n t  • f u i i t l e i l  p r t o  o r n n r o t -
A r ' d i l l r r l u r n l  n n d  r n n h i r r r l l i R  p r o e n r e -  

i n e u t  p r o r e d n r e s  m n l n l n r d  In  n e r l l o i i M  M 3

n n d  M l  o f  l i d s  M i l e ,  n i n n d n l o r y  f o r  f e d -  
r m l  p r o e u r e n i o n l H  f«*r im e l i  n r d i l l r r l n n i l  
n n d  e iik ’ l n e e r l n p  M*rvi rc* i,  i v r r o  i i " l  p e r  «e  
n p p l l e i i M e  I n  p i  n i ' i i r e n t e i i l » l i y  H i e  ! # l r k -  
h o :  f ' o n n l v  l l r t ' t o i n i l  P i n t m l i i i :  t Jn in tn lM  
s h o t ,  n  u r n n l e e  u n d e r  n r o i t i n m n l t y  d e v e l -  
"  p i o e i i l  a m  l i t  | i )  D i e  P e p u r l  i n f i l l  o f  
I l 'O i ' i I n K  n n d  I ’ r l o i n  P e v e l o p m e n l .  HV‘0, 
31* <’o i i i | i . f * e n .  2 3 1.

Nervle**** re«|iilred nnd which Im litdrd In ntnior lfy , orirnnlrnMotml ninnncenienl plmifi nnd np- ... . ion! frronp cxpnrlnner,
nml n v n 11 ii 1 • 1111 y of dltodpllnei were nol v lo lm lv r o f l l il s rliMpter n*i undob idrra**   'd f lo rs  I******* 11 k p 1 v lo  |o|ij
Iref |on o f  n Inrirr,  ....... .....................Mitinll n i lno r l ly  one with tndlvldnnl rnllierlimn —  —........ - n n .
rnllonn,
*
S u p  p .  120 2

v l o l r m v r  i n
I n p  l l i o s e  f n e l o r s  m o s t  l i k e l y  l o  | i»iq nn-  
*-,e f | o n  o f  n I n r t r e .  e . H i n l d l s l i r d  f l m *  t h n n  n 

m n l l  n i l n o r l l y  o n e  w l l l i  I n d l v l d n n l  r n M i e f  
l i n n  Ii i hI  11 i l l  I n n n  1 n i i n p e l e n e c  n n d  ' p i n l l f l -  
n l l o n o .  M l k k * l l n e n l  v .  T’t t l t e i l  K n ^ l n e r r n  
k P m i i s I  r n e l o r H ,  I n r . ,  lOPf). IHT» I*.

|} 5  l a .  He<|i i<*m( m f u r  d i i ln  m i n r r l i l f e c l u r i d  miD r v i g ln r o r ln i ;  se rv ic e s  
In Mi p  p r o n i r c n i c n l  o f  n r c h i t r c t u r n l  nnd e i t f* l i iee r l i iK  serv lr .en , th e  n f ron ry  

head sh n l l  o n c o u rn | ; o  f l rm n  ennw jed  In D ie  Inw fu l  p rac t ic e  o f  I h o l r  p ro -  
fo sn lon  to  Miihmll n n n n n l l y  a n tn te rnent o f  fp in l l f lcn t lon .n  and  p c r f o rm a n c o  
d a ta .  T h o  nnoncy h ead ,  f o r  each  p rop o sed  p ro je r . t ,  s h a l l  e v a lu a l o  c u r r e n t  
n la le iuen lM  o f  r p in l l f l c a t l o n s  and  p e r f o n n a n c o  i l a i a  on f i l e  w i th  th e  n n en ry ,  
t o i r o lh e r  w i th  those  1 hat m a y  hr* n i ih m l l l o d  hy  o i l i e r  f l rm n  r o jm r d l i p ;  I ho 
plopnti(*it p r o je c t ,  and  nhn l l c onduc t  d lscurd i lonn w ith  no loss  th an  th re e  
f l rm n  r»*r ,nrdlnK an t ic ip a ted  concep ts  and  the  r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  
m e th od s  o f  a p p ro a c h  f o r  fw r n h h ln j :  th e  r e q u i r e d  se rv lc en  and  I h e l l  nhn l l  
se le c l  t h e r e f r o m ,  In nu Jn r  o f  p r e fe r e n c e ,  hnsed upon  c r i t e r i a  e s la h l ln h ed  
and  p u h l l s h e d  hy h im , nn lean than  t h re e  o f  (to* f l rm n  deem ed  to  he the 
mnsi l i t# :h ly ip ia l l f l e r l  l o  p r o v id e  Mo* se rv ic e s  r e ip i l r e d ,
• l l ine 3 0 ,  m i ) ,  o. 2X8 , T i t l e  IX ,  $ *)03, nn added  O e l .  27 .  1 0 7 2 ,  I ’ lib.!#. 9 2 -  
f.H2, MG S la t .  1 2 7 9 .

I I ' d i l i t f U r  I t P t i i r . v .  P e r  l t* | ( l i d i t ! D «' 
I d i i h ' r v  mi ii I piirptiMi* e f  1 ' l l h . l , .  1*2 .V«2, 
t iro | | ' « 2  P . S  < edr* (N m iK- S l i d  A*l*»*.N***V*, 
p.  r »07

L l h r . i r y  n r f c r r n c m  
I'nIt%•»! Ulnli'm 0^33,
C . J . H .  I i d l e d  S I  ft I r n  1 |  3 3 ,  3 7 .  112 t o  III.

•I r i l l .  \ c K o t l i i t l o n  o f  cnnti-nctH ( o r  m r h l t c c l u m l  nm l e n g in e e r in g
s e r v l e e H

( s i  T h u  ag en cy  head  s h a l l  n e g o t i a t e  a  c o n t r a c t  w i th  the  h ig h e s t  q u a l i ­
f ied  f i rm  f o r  n r c h l l c r t u r u l  and  e n g in e e r in g  sc rv lecn 'a t  c o iu p cn i ia l ln n  wh ich

4G



( 7 )  •  #) R TC O M M I T T E E  R E P O R T  7  ^

H O U S E

2/17/83 Date:

Mr. Speaker:

Tho r nmm i o o nn LABOR & COMMERCE hac . - . HB 211The Committee on ___ has had

\ An Act relating to contracts for architectural, engineering, ^
and land surveying services; and providing for an effective
d a t e .

under consideration and reports it back as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )s t  :,/> a [ X  ] same title[ / . ]  replace with CS for f'b r O . ( A  V-(L J________________________ [ ] new title

and recommends ________________________________________________________________

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ ] Zero Fiscal Note Attached 
[ ] reports it back without recommendation

[ ] referred to the ________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

I ( . { 1I L i f  11 \ L  i
CHAIRMAN

H 60



FISCAL NOTE A  |R e v is io n  D ate - 4 /11  , 1983

I .  REQUEST
B i l l / R e s o l u t i o n  No. :  CSK3 211

I I .  FISCAL DETAIL
A gency A f f e c t e d : DOT&PF

T i t i e : A rch/Engr/Land S u rv ey in g  C o n tr a c ts  
S p o n s o r : F urnace, Abood, B a rn es, e t c .  
R e q u e sto r :  House Labor & Cairrerce

Program C ategory  A ffe c te d :  T ra n sp o r ta tio n  
BRU, Program o r  Subprogram( s ) A ffe c te d :

E>I?E>OITU?ES/RSVZNUBS: (T h o u s a n d s  o f  D o l l a r s )

OPERATING
FY 83 FY 84 FY 65 | FY 86 | FY 87 FY 88

1 1 1
100  PERSONAL SERVICES 1 I I
200  TRAVEL I 1 1
3 00  CONTRACTUAL i
400 COMMODITIES 1 1
500 EQUIPMENT 1 1
600 LAND 2, STRUCTURES 1
700 GRANTS, CLAIMS, ETC 1

I I
TOTAL OPERATING - 0 - i 0 1 l 0 1 1 0 1 - 0 -

CAPITAL SEE ANALYSIS

REVENur.

FUNDING: (Thousands o f  D o l la r s )
GENERAL FUND 1 1 1
FEDERAL FUNDS 1 1 1 1
OTHER (S p e c ify  S ou rce) 1 1

I I 1
1 1 I 1

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

- 0 - i0
 1101101 - 0 -

I 1
1

1 I
1

I I I .  SO'JRCE OF FUNDS TO OFFSET FISCAL IMPACT OF EILL:

IV. ANALYSIS: A ttach  a s e p a r a te  page fo r  any A n a ly s is

P rep ared  By: Jonathan W. S c r ib n e r _________________________________ Phone: 364-4339__________
D iv i s io n :  Deputy C c c m is s io n e r , S . E .  R egion______________________Date:  4 /1 3 /6 3 ___________

A pproved by D eputy C om m issioner: Joncthcn W. Scribner_________________  D ate: 4 /1 3 /8 3 ___
D epartm ent: D epartm ent o f  T r a n sp o r ta t io n  t, P u b lic  F a c i l i t i e s

D is t r ib u t io n :
O r ig in a l  t o  L e g i s l a t iv e  F in an ce
Copy t o  O f f ic e  o f  Management and Budget ( f o r  L e g is la t u r e  in tro d u ced  b i l l s )
Copy to  Departm ent ( f o r  G overnor in tr o d u c e d  b i l l s )
Copy t o  Sponsor
Copy to  R eq uestor ( i f  d i f f e r e n t  frcm  S p onsor) 3 /8 ,



ANALYSIS

One would be hard pressed to readily identify a cost of this Bill to the State, 
however, the prohibition against using price in any way to select consultants 
cannot help but impact the competition pro-cess with regard to the cost of the 
work done. She restrictive nature of this bill could conceivably increase the 
cost of capital projects as follows:

Assume: Cost of Consultant fee for Design
Cost of Bill 
C l?
Cost of CSH3 211

7% of Cl?
5% of Consultant Fee 
$200 Million/year 
0.05 X 0.07 x"$200 Million 
$700,000 per year
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S U M M A R Y
1. el Related Bills (Similar or Conflicting

SB 86 HB 104 SB 107
1. b) Ottier Agencies Affected by Bill

2. a) Organizational Support  for Bill 2. b) Organizational Opposition to  Bill

3. Program Effects  of Bill
This bill would add a new paragraph which would enable the Board to pay the provider 
directly for services provided as a result of the personal injury or death of the victim. 
The bill also provides a new paragraph which would enable the njoard to deny a claim if the 
claimant refuses to give reasonable cooperation to law enforcement in their efforts to 
apprehend and convict the offender for the crime resulti <g in the personal injury, unless 
good cause for the refusal is shown the Board. The bill would also repeal the Section of 
the Act which now excludes relatives and victims living with offenders. The bill, under 
Section 18.67.130(c), deletes the sentence, "all payments must be made in a lump sum." 
(continued on page 2)

A. Fiscal Impact:  Q  Non# [£) Fiscal Not# Attached

5. Am#ndm#nit Proposed:

6. coIh£~nE?a'rd suppurts addirrg"the~pardgi'dpl'i in Sei'tioii 18.'6 7.0801?) (£')'» 'as m a n y  times in lire—  
past the provider has not been paid because the service had to be paid in a joint warrant 
and this warrant did not always get sent to the provider. This would also be less of a 
hassle for the claimant. The Board supports the deletion of the lump sum payment 
requirement as they feel long term payments would insure the award was not exhausted 
before the dependent reaches majority or the claimant is able to return to work. The 
Board also supports adding paragraph (5) to Section 18.67.130(b), as they feel there are a 
few cases where the claimant is justified in fearing retribution from the offender. The 
Board also supports repealing the Section 18.67.130(b)(1) and (2), as they feel many 
people in the bush and outlying areas are truly innocent victims, but are not included in 
the present act because they are living in the same residence as the offender. This 
repeal would also mean innocent dependent children could receive loss of support whe.i one 
spouse killed the other spouse and left the children homeless, (continued on page 2)
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Program Effects (continued from page 1)

A new paragraph is added stating a person awarded compensation is ineligible for 
subsequent compensation for additional personal injuries inflicted by the same offender if 
the offender is a relative or member of the same household as the victim.

Comments (continued from page 1)

The Board supports the deletion of the lump sum payment requirement, as they feel long 
term payments would insure the award was not exhausted before the dependent reaches 
majority or the claimant is able to return to work. Section 18.67.135 would keep the 
offender from benefitting from his actions and speaks to this concern.





This Crime Victims Impact Statement Manual is prepared and distributed 
by the Washington Legal Foundation to State and Federal Judges and 
Prosecutors in all 50 States and the District o f Columbia. The purpose of 
this manual is to help develop a system whereby the victim o f crime par­
ticipates in a constructive manner in the sentencing process of a criminal 
case.
The Washington Legal Foundation, a nonprofit public interest legal 
center with 80,000 members nationwide, has been a pioneer in the field 
of crime victims’ rights. Besides the pi.rparc.tion o f tins manual, WLF 
has provided legal assistance to victims to enable them to file civil actions 
against the criminals and third parties lev damages suffered by the victim. 
WLF lias also submitted proposals with the ĴnitetLSlatcS-Parole Com- 
miccinn iimi_if-adnnigd_ wnnifi fequlre victim compensation as one o f  

conditions for parole. fVLF also has participated in many programs' 
concerning victims’ rights as part of WLF’s commitment to educate the 
public on this important issue.
We encourage users o f this manual to submit comments and suggestions 
to the Foundation on the use of the Victim Impact Statement as well as 
on other crime victims’ rights issues.

H ie  text which follows inny he rcprlnlcil In whole or In pari If credit Is given. Please 
send one copy to the Wnshinglon l egal Poundnllon.

©1981 Washington Legal Foundation, Washington, D.C.

INTRODUCT ION

A violent crime now occurs every 24 seconds somewhere in 
the United States. Every 23 minutes, a murder is committed. 
A woman is raped every 6 minutes. There’s a robbery every 
58 seconds, and an aggravated assault every 48 seconds.

The striking truth about crime is that we are all vulnerable 
to its random selection, and becoming increasingly 
vulnerable as America’s crime clock continues (o tick at a 
faster rate, with violent crime increasing 11 °/o in 1980.

There has been much written and spoken o f the pervasive 
fear o f  violent crime which threatens the American way of 
life. The Chief Justice o f  the U.S. Supreme Court has recent­
ly and poignantly spoken out on the subject o f  violent crime, 
noting the “ reign o f te rro r”  which has made Americans 
“ hostages within the borders o f  our own self-styled, 
enlightened, civilized country .”

Fighting violent crime has been declared a high priority of 
the Reagan Administration’s Justice Department.
--Ilu^WaslliilfUon LeRal Foundation believesIr.w
J E T S
America's continuing''Struggle to deal with ttic tssti 

'violent crime. /
The diligent efforts o f  progressive criminologists, jurists 

and legislators over the past two decades have borne fruit. 
Caught up on providing social justice for the criminal o f ­
fender, the American taxpayer has been fooling the bill for 
the millions o f dollars being spent on programs for criminal 
offender-oriented rehabilitation and court reform. We now 
offer criminal offenders every conceivable right and legal 
service interpreted to he due them under the law.

V I H W V M W M f.U liV H H H IO  VI « VHW VI i/r

afeguards”  In the words o f C h ic r lu s t lcc“ Watfefi Burger*J : i H>,r'.'i,i» —t——"f. ■ r. w~. »-h i  ........ .. mur-ai- •
U n fo r tu n a te ly r fn < te ^ < ^ M ;i p a ^ i ^ u c j v ^ ^ l o ^ ^ ^ . c ^ i L  

ehalf of*the innocenUyirtime o r c n m c r  who havevbccom ^ 
ie forgotten factor in the criminal justice equation.



For Tar loo long, (he words "Criminal Justice”  have been 
inlcrprctcd to mean “ Justice for the Criminal.”  We have 
forgotten that for every crime, there is at least one victim.

The initial shock and dismay felt by the victim o f a violent 
crime is exacerbated by a criminal justice system that seems 
to care more for the offender than the victim. Perhaps the 
saddest commentary on America’s criminal justice system is 
that the victim o f  a violent crime is not only victimized by the 
crime itself, but he or she can expect to be re-victimized again 
and again by an archaic process which is supposed to ad­
minister justice to right the wrongJlHL^caini.hasexperienced.  ̂

process by/whlch our society prosecutes the criminal ls7 
Ifl&cd on Ihe theory of. the law that the government i t s e l f /
' "society” . Is the victim of crime, ^ h e  very manner in which 
crnninahffs.es are titled provi^e ^ i u M k a l i p n  o f the.victim ’s 
status. FNo niaTterTiow severe the crime committed and the? 
Jjijury suffered by the victim, it is the State vs. Criminal, not  ̂
I Victlm vs. Crlm nafr The victim of violent crime finds that lie 
has become, at best, merely the State’s witness in their case, 
a piece o f  evidence, his status collectivized by society.

The semantics o f  criminal prosecution would not be 
significant if the issue were merely one o f  how we title our 
court cases. However, the criminal justice system has failed 
to recognize that every person who commits a criminal act 
not only violates the law, but also violates a person. The vic­
tim o f  violent crime learns firsthand that America’s law en-

*
^ 11^111 mechanisms are geared to apprehending, pro- 
iting, and allegedly punishing those who criminally o f­
fend society. In the process, the victim is neglected, his rights 

as an injured person subrogated.
As if it isn’t bad enough that the victim o f  crime has been 

relegated to an observer status in the prosecution o f the o f­
fender, (he crime victim is further denied the right to even 
observe. It is well recognized that the crime victim does not 
even receive complete and timely information regarding the 
status o f  the case, from arrest on through to prosecution, 
plea bargaining, and sentencing, if any.

It is no wonder the victim feels detached from the criminal 
justice system.

The Washington Leaal Foundation proposes tha(ICfrliHir;]  
Jlli'rotiglioUVfhc United Stated caif ah d ’sTicuiltf assist Itt I t t l ^ ' J

p ro v in g !  the -rights lo f  the victims o f violent ,crime bj 
^establishing a.system whereby the victim participates in aj 
^constructive m anner in the sentencing p r o c e s s ^  a crim inal 
Jcase.|

The Sentencing Process

In all states, criminal procedure laws require a pre­
sentence investigation prior to the imposition o f  a sentence 
upon a defendant who has been found guilty. The primary 
focus o f  the investigation, which is usually conducted and 
presented to the court by a probation or corrections officer, 
is on the person to be sentenced, ‘H? criminal. The particular 
areas of pre-sentence investigation include the past delin­
quencies o f  the criminal, his employment history, family 
background, economic status, education and personal 
ha ji ts .

In theory, the court weighs these Factors with the cir­
cumstances o f the criminal offense to determine a just and 
proper sentence. The investigation report may also include a 
recommendation o f an appropriate sentence. Although a 
judge is not bound by the report’s findings and recommen­
dation, lie usually shows deference to the reporting officer’s 
judgment. Thus, the pre-sentence investigation and report is 
an important clement in the judge’s decision on an ap ­
propriate sentence, including whether the offender should be 
released on probation or confined to prison, and, if im­
prisoned, the duration o f  the jail term.

It seems, then, that this is a crucial juncture along the road

Wlial is a Victim Impact Statement?

Simply put, a Victim Impact Statement is a tool to be 
used by prosecutors and judges in an effort to make the 
criminal justice system more accountable to the victims of 
violent crime.

The "S ta tem ent”  itself is a questionnaire intended to be 
voluntarily completed by the crime victim and included in



the information provided to the Court prior to the imposi­
tion o f  sentencing.

The answers to questions included in the Victim Impact 
Statement will provide the Court with the physical, 
psychological and economic effects which the crime has had 
on the victim and his or her family. The information is p ro ­
vided directly by the victim, who has an opportunity to also 
set forth his altitude and concerns as the victim o f a violent 
crime.

The Washington Legal Foundation recognizes that the 
weight which the Court places on a Victim Impact Statement

f
 depend on the particular circumstances o f  each case, 
:n 011 an individual basis. In no way docs the Washington 
Legal Foundation wish to suggest that the Court should be 
necessarily bound by the content s o T t h e Victii m t 

Statement. Rather, thejfricfinri tm p a t t  Statcmcnt is fflcant td 
IJftwrde"Hie"Court with additional assistance in the discre* 

mbrtary exercise of its sentencing powers^
At the same time, the solicitation o f  a Victim Impact 

Statement will demonstrate to the crime victim that the 
criminal justice system is concerned with the victim’s plight.

CONCLUSION

This Victim Impact Statement Manual includes not only a 
jU ip lc  Victim Impact Statement, but a thorough analysis 
W i l l  State laws that relate to the input by the victim in the 
criminal justice system. The Foundation hopes that the in­
formation provided in this Manual will serve as a catalyst to 
advance the rights o f  all victims of violent crime.

The Foundation strongly suggests that members o f  the 
public and citizens' groups encourage their local judges and 
prosecutors to utilize Victim Impact Statements in the 
sentencing process. With a concerted effort by all concerned, 
we hope to advance the rights of victims and their families as 
well as to reduce the occurrences of violent criminal activity.

V I C T I M  I M P A C T  S T A T E M E N T

CASE t  __________

SENTENCING DATE

STATI: VS-------

TO ASSIST TIIF. COUHT IN ITS EFFORT TO WEIGH AM. FACTORS PRIOR TO 
IMPOSING SENTENCE, WE REQUEST VOIIR VOI.VNTANY  COOPERATION IN 
COMPLETING THIS FORM. THIS STATEMENT IS INTENDED TO 111. SUI1MIT- 
TEI) TO THE JUDGE IMPOSING SENTENCE HEREIN.

NAME OF VICTIM:________________________________________ ________________

A D D R E S S : ___________________________________________________________________________
STREET CITY STATE ZIP CODE

DATE OF IllRTH:______________________________________________ ____________

I. Plcnsc describe the untrue of the incident in which yon were involved.

2. As a result of this incident, were you physically injured? 
If yes, please describe lire extent of your injuries.

--------------------

.1. Did you require nicdicnl treatment for the injuries sustained?.

II yes, please describe the treatment received and the length of lime treatment was or is in­

quired.

<1. Amount 'f expenses incurred to date as a result of medical liralmenl received: 

Anticipated expenses:

s____________________________

r



5. Were you psychologically injured as a result o f  lliis incident?_________________
If yes, please describe the psychological impact which the incident has had on you.

f>. Have you received any counselling or therapy as a result o f  this incident?____________
If yes, please describe the length o f  time you have been or will be undergoing counselling or 
therapy, and the type o f  treatment you have received.

^ ^ A m o n n t o f  expenses incurred to date as a result o f  counselling or therapy received:

$ ____________________________

R. Has this incident affected your ability to earn a living?.___________________________
If yes, please describe your employment, and specify how and to whs! "stent your ability to 
earn a living has been affected, days lost from work, etc.

9. Have you incurred any other expenses or losses as a result o f  this incident? 
If yes, please describe.

It). D id Insurance cover any o f  the expenses you have incurred as a result o f  this incident? 
^ s .  please specify the amount r\nd nature o f  any reimbursement.

! I I Ins this Incident lit nny way affected your lifestyle or your family’s lifestyle? 
If yes, please explain.

I?. Are there any other residunl effects o f  this incident which nre now being experienced 
by you 01 members o f your family?

13. Please describe what being the victim o f  crime has meant to you and In your family.

14. What arc your feelings about the criminal justice system? Have your feelings changed 
as a result o f  this incident? Please explain.

IS. D o  you have any thoughts or suggestions on the sentence which the Cou rt should im ­
pose herein? Please explain, indicating whether you favor imprisonment.

T H I S  P O R M  IS S U B S C R IB E D  A N D  A F F IR M E D  BY T H E  V IC T IM  A S  T R U E  U N D E R  
T H E  P E N A L T I E S  O F  P E R J U R Y .  T H E  IN F O R M A T IO N  A N D  T H O U G H T S  Y O U  
H A V E  P R O V ID E D  A R E  V E R Y  M U C H  A P P R E C I A T E D .

D A T E :

S I G N A T U R E



STA TE LAWS AND T H E IR  A PPLIC A TIO N  TO  T H E  
USE OE A VICTIM IM PA CT STATEM ENT

No slate explicitly denies the right of the victim to be con­
sidered during the nre-scntcncc-investigation and mentions 
in the pre-sentence report!
T e S ^ l l f i i b l s  and k S - - h a v e  statutes tha t explicitly ti 
iuire a slatemeht front or cohceihlrig the victim it! th > pfi, 

^filfRBfl^refPc^K'Tlie text oT these statutes is contained later 
In this publications

Indiana provides an exemplary procedure for considera- 
ol the victim in the sentencing process. The State of In­

diana provides that a pre-sentence report must include any 
written statements submitted to the prosecuting attorney by 
the victim, and any written statements submitted to the pro­
bation officer by a victim. This concern for the victim, 
whom the law defines as “ a person who has suffered harm as 
a result of an offense” , was enacted by the Indiana 
Legislature in 1978. The statute also provides that if no writ­
ten statements are submitted to the probation officer, the 
probation officer must certify to the Court that an attempt 
was made to contact the victim, and that if the victim was 
contacted, the probation officer offered to accept the 
victim’s written statement or to reduce the victim’s oral 
statements to writing concerning the sentence, including the 
acceptance of any recommendation, i.e., the victim has a say 
jA h c  pica bargaining process.

I’hc Connecticut and Kansas statutes call for an inquiry in­
to the attitude of the complainant or victim, or in the case of 
the victim’s death, the victim’s immediate family.

The Illinois statute requires the pre-sentence report to set 
forth the effect of the crime upon the victim, as well as any 
sentencing scheme that would allow the victim to be compen­
sated by his offender. Illinois is noteworthy in that it is the 
only state in the union which statutorily calls upon the pro­
bation officer to devise a rcstitutive scheme for the benefit of 
the victim.

The Oregon rules of criminal procedure allow for a post- 
conviction hearing to determine if an aggravation or mitiga­
tion of punishment is warranted. A victim may appear at this

hearing and state his views for aggravating or mitigating the 
• punishment, but the focus of the Oregon prc-scntcncing 

report is primarily on the defendant.

The Minnesota statute alludes to the victim when it re­
quires an account of ” ... the circumstances of the offense 
and harm caused thereby to others and to the community", 
but does not specifically mention or require anything of the 
nature of a victim impact statement, although it is clear that 
such a statement would not be unwelcomed.

Although most of the remaining state statutes are 
defendant-specific, there is room for a victim impact state­
ment in nearly all of them. There are roughly three categories 
in which the remaining statutes are divided (with some 
overlap). The first category includes those statutes that re­
quire the gatiiering of information with respect to the cir­
cumstances attending the commission of the offense. On the 
surface, this would simply require the reporting officer to 
describe the nature of the offense. It seems, however, that 
the consequent or resultant circumstances of the offense can 
he included here; that is, a victim impact statement describ­
ing the effects of  the crime on the victim and the victim’s at­
titude toward sentencing, would seem to fall within the pur­
view of the statutes having this requirement. Sixteen state 
statutes contain this requirement or one with language 
similar to it.

The second category includes those statutes that allow the 
reporting officer to include in his report any matter which he 
deems relevant to the question of sentence or those that 
allow the report to contain any information the court orders 
to be included. Thirteen states have statutes that contain this 
or similar language. Under these rules the reporting officer 
and the court arc allowed a good deal of latitude in determin­
ing the contents of the report. If they deem it proper, they 
may include a victim impact statement.

The lemnining sixteen statutes are predominantly defen­
dant oriented, with no mention of (he victim. Thirteen of 
those statutes simply require a pre-sentence investigation 
prior to the announcement of  sentence with no specific 
guidelines, or arc yvonjpf) , lnpts,ely fiiougli tq allow a victiiiL. 
impact statement.^pdUlr^tdtes—Alaska, Delaware, Missourjj



IND IANA
+35-50-1 A - 10* SCOPE OF PRESENTENCE IN­

VESTIGATION AND REPORT—SOLICITATION OF 
VICTIM’S STATEMENTS,-(a)  The presentence investiga­
tion consists of the gathering of information with respect, to 
the circumstances attending the commission of the offense, 

convicted person’s history of  delinquency or criminality, 
social hi ;tory, employment history, family situation, 
economic status, education and personal habits. Such in­
vestigation may also include any other matter which the pro­
bation officer conducting the investigation deems relevant to 
the question of sentence, and must include:

(1) Any matters the court directs to be included;
(2) Any written statements submitted to the prosecuting 

attorney by a victim under IC 35-5-6 (35-5-6-1 -35-5-6-5); 
and

(3) Any written statements submitted to the probation of­
ficer by a victim.

(b) If there are no written statements submitted to the 
probation officier, lie shall certify to the court:

(I) That he has attempted to contact the victim; and 
f p ( 2 )  That,  if he has contacted the victim, he has offered to 

accept the written statements of the victim, or to reduce his 
oral statements to writing, concerning the sentence, in­
cluding the acceptance of any recommendation.

(c) As used in this section, the terms "recommendation" 
and "victim”  have the meanings set out in IC 35-5-6-1. , 
[IC 35-4.1-4-10, as added by Acts W/J, P.L. 325, §4, p. 
1750; 1978, P.L. !46, §5, p. 1331.]
3 5 -5 -6 -1 .  D E F I N I T I O N S . - A S  USED IN T H IS  
CHAPTER:

(a) "Prosecutor”  means prosecuting attorney or deputy 
piwccuting attorney.

(b) “ Recommendation”  means a proposal by the pro- 
' scgutor to a court that:

(1) A charge be dismissed; or
(2) A defendant, if he pleads guilty to a charge, receive 

less than the maximum penalty permitted by law.
(c) “ Victim” means a person who has suffered harm as a 

result of an offense. [IC 35-5-6-1, as added by Acts 1975, 
P.L. 332, §1, p. 1768; 1978, P.L. 146, §1, p. 1331.]

35-5-6-1.5. NOTICE TO VICTIM OF PROSECUTOR’S 
RECOMMENDATION,-(a)  In making a recommendation 
on a felony charge, a prosecutor must:

(1) Inform the victim that he has entered into discussions 
with defense counsel or the court concerning a recommenda­
tion;

(2) Inform the victim of  the contents of  the recommenda­
tion before it is filed; and

(3) Notify the victim so that he might be present when the 
c< jrt  considers the recommendation.

(b) A court may consider a recommendation on a felony 
charge only if the prosecutor has complied with this section. 
[1C 35-5-6-1.5, as added by Acts 1978, P.L. 146, §2, p. 
1331.]

CONNECTICUT
§ 54-109. W HEN INVESTIGATION OF D EFENDANT 
REQUIRED

No defendant convicted of a crime, other than a capital 
felony, the punishment for which may include imprisonment 
for more than one year, shall be sentenced, or his case other­
wise disposed of, until a writtei. .cpcrt of  investigation by a 
probation officer has been presented to and considered by 
the court, if (1) the defendant is so convicted for the first 
time in this state oi (2) his record, as shown by the pro­
secuting official, discloses a conviction oblained prior to 
three years from the finding of guilty in the present prosecu­
tion; but any court may, in its discretion, order a prcscnlcnce 
investigation for a defendant convicted of any crime or of­
fense other than a capital felony. Whenever an investigation 
is required, the probation officer shall promptly inquire into 
the circumstances of the offense, the attitude of the complain­
ant or victim, or of  the immediate family where possible in



cases oT homicide, and the criminal record, social history 
and present condition of the defendant. All local and state 
police agencies shall furnish to the probation officer and 
restitution specialist such criminal records as the probation 
officer and restitution specialist may request. When in the 
opinion of the court or the investigating authority it is 
desirable, such investigation shall include a physical and 
mental examination of the defendant. If the defendant is 
committed to any institution, the investigating agency shall 
send the reports of such investigation to the institution at the 
time of commitment. (1976, P.A. 76-336, §6; 1978, P.A, 
78-188, §5, eff. July 1, 1978.)

KANSAS
62-2238. PRESENTENCE INVESTIGATIONS UPON 

REQUEST OF DISTRICT COURT: PROCEDURE. 
Whenever a defendant is convicted of a crime or offense, the 
court before whom the conviction is had may request a 
prescntence investigation by a probation officer. Whenever 
an investigation is requested, the probation officer shall 
promptly inquire into the circumstances of the offense; the 
attitude of  the complainant or victim, and of the victim’s im­
mediate family, where possible, in cases of homicide.: and 
the criminal record, social history, and present condition of 
the defendant. All local and state police agencies shall fur- 

4^ s h  to the probation officer such criminal records as the 
p r o b a t io n  officer may request. Where in the opinion of the 

court it is desirable, the investigation shall include a physical 
and mental examination of the defendant. If a defendant is 
committed to any institution, the investigating agency shall 
send a report of its investigation to the institution at the time 
of commitment. [L 1957, ch. 331, §13; July 1.)

ILL IN O IS
§ IOf/5-3-2. PRESENTENCE REPORT

(a) The prescntence report shall set forth:
(I) the defendant’s history of  delinquency or criminality, 

physical and mental history and condition, family situation

and background, economic status, education, occupation 
and personal habits;

(2) information about special resources within the com­
munity which might be available to assist the defendant’s 
rehabilitation, including treatment centers, residential 
facilities, vocational training services, correctional man­
power programs, employment opportunities, special educa­
tional programs, alcohol and drug abuse programming, 
psychiatric and marriage counseling, and other programs 
and facilities which could aid the defendant’s successful 
reintegration into society;

(3) the effec; the offense committed has had upon the vic­
tim or victims thereof, and any compensatory benefit that 
various sentencing alternatives would confer on such victim 
or victims;

(4) information concerning the defendant’s status since 
arrest, including his record if released on his own 
recognizance, or the defendant’s achievement record if 
released on a conditional pre-trial supervision program;

(5) when appropriate, a plan, based upon the personal, 
economic and social adjustment needs of the defendant, 
utilizing public and private community resources as an alter­
native to institutional sentencing; and

(6) any other matters that the investigatory officer deems 
relevant or the court directs to be included.

(b) The investigation shall include a physical and mental 
examination of the defendant when so ordered by the court, 
jf the court determines that such an examination should be 
made, it shall issue an order that the defendant submit to ex­
amination at such time and place as designated by the court 
and that such examination be conducted by a physician, 
psychologist or psychiatrist designated by the court. Such an 
examination may be conducted in a court clinic if so ordered 
by the court. The cost of  such examination shall be paid by 
the county in which the trial is held.

(c) Nothing in this Section shall cause the defendant to be 
held without bail or to have his bail revoked for the purpose 
of preparing the prescntence report or making an examina­
tion. Amended by P.A. 80-1099, §3, eff. I;cb. 1, 1978.



CA TEG O RIES OF STATE LAWS RELATING 
TO VICTIM IN PU T ON SENTENCING

Category I 

Category II

Category III

Category IV 

Category V

: Statutes which specifically mention 
or allude to the victim.

: Statutes requiring the gathering of 
information with respect to the 
circumstances o f the crime.

: Statutes allowing the reporting 
officer to include, or th ’ Court 
to order, any matter co .siuered 
relevant to the issue of sentencing.

: Statutes which merely call for a 
pre-sentence investigation.

: Statutes which arc defendant-specific 
and would require revised language 
in order to implement a Victim 
Impact Statement.

STATIC S T A T U T E C A T K G
Alabama Ala. Stat. Ann. Tit. 42 §21 It
Alaska Alaska Stal., Crim. §12.55.085 V

3Qgfl/ona Ariz. Revised Stal. Ann., Rules .of 
Crim. Pro. 26.4

IV

Arkansas Ark. Slat. Ann. 43-2335 III
California Cal. Govi. Code. Ann., Penal §1203 II
Colorado Col. Rev. Stat., §16-11-102 IV
Connecticut Conn. Gen. Stal. Ann. §54-109 1 & II
Delaware Del. Cod ' Ann. §11.4331 V
Florida l:la. Stat. Ann. §921.231 II
Georgia Cm. Code Ann. §27-2710 IV
Hawaii Hawaii Rev. Stat. §806.73 IV ^
Idaho Idaho Code Ann. §20-220 II
Illinois III. Am.. Stat. §38:105-3-2 1
Indiana Ind. Slat. Ann. §35-50-1 A -10 

§35-5-6-1.5
1, II, III

STATIC STATUTIC CATEGORY
Iowa Iowa Code, Title 295 §16 IV
Kansas Kan. Slat. Ann. Tit. 62 §21-4604 1
Kentucky Ken. Rev. Stat. Ann. §532.050 II & III
Louisiana La. Stat. Ann. Crim. Pro. Article R75 III
Maine Maine Rev. Stat. Ann. Tit. 34 §1552 IV
Maryland Md. Ann. Code Art. 41 §124 IV
Massachusetts Mass. Am. Laws Crim. Pro. Rules 28(d) III
Michigan Mich. Stat. Ann. §28.1144 II
Minnesota Minn. Slat. §609.115 1 & II
Mississippi Miss. Code Ann. §47-7-33 IV
Missouri Missouri Rev. Stat. §549.245 V
Montana Mon. Rev. Code Ann. Tit. §2203-05 IV
Nebraska Neb. Rev. Stat. §29-2261 III
Nc-ada Nev. Rev. Stal. Ann. §176-135 IV .
New Hampshire N.H. Rev. Stat. Ann. §651.4 IV
New Jersey N.J. Slat. Ann. Tit. 2C:44-6 Ul
New Mexico N.M. Stat. Ann. §31-21-9 IV

New York N.Y. Ann. Stat. §390-30 (McKinney’s) II & III
North Carolina N.C. Gen. Slat. §I5A -1332 II

North Dakota N.D. Century Code Ann. Rules of Crim. 
Pro. 32(c) (2)

III

Ohio Ohio Rev. Code. Ann. §2951.03 II
Oklahoma Oklahoma Stat. Ann. Tit. 22§9R2 II

Oregon Oregon Rev. Stal. §137.090 
§137.530

1 & II

Pennsylvania Penn. Con. Stat. Ann. §1332 II & III
Rhode Island R.l. Gen. Laws Rules of Crim. Proc. 32(c) II & III

South Carolina S.C. Code or Laws §24-21-420 II
South Dakota S.D. Codified Laws §23A-27-6 III

Tennessee Tcnn. Code Ann. §40-2904 II
Texas Tex. itnt. Ann. Art. 42.12-4 II

Utah Utah Code Ann. §76-3-404 V

Vermont Vt. Stal. Ann. Crim. Pro. Rules 
32(c) [2|

IV

Virginia Va, Code Ann. §19.2-299 III
Washington Wash. Rev. Code Ann. §9.95.031 II

West Virginia W. Va. Code §6-2-12.7 III
Wisconsin Wise. Stats. §972.15 IV

Wyoming Wyoming Stat. Ann. §7-13-302 II & IV



cases oT homicide, and the criminal record, social history 
and present condition of the defendant. All local and state 
police agencies shall furnish to the probation officer and 
restitution specialist such criminal records as the probation 
officer and restitution specialist may request. When in the 
opinion of the court or the investigating authority it is 
desirable, such investigation shall include a physical and 
mental examination of the defendant. If the defendant is 
committed to any institution, the investigating agency shall 
send the reports of such investigation to the institution at the 
time of commitment. (1976, P.A. 76-336, §6; 1978, P.A. 

188, §5, eff. July I, 1978.)

KANSAS
62-2238. PRESENTENCE INVESTIGATIONS UPON 

REQUEST OF DISTRICT COURT; PROCEDURE. 
Whenever a defendant is convicted of  a crime or offense, the 
court before whom the conviction is had may request a 
prescntence investigation by a probation officer. Whenever 
an investigation is requested, the probation officer shall 
promptly inquire into the circumstances of the offense; the 
attitude of the complainant or victim, and of  the victim’s im­
mediate family, where possible, in cases of homicide; and 
the criminal record, social history, and present condition of 
the defendant. All local and state police agencies shall fur- 

^Aish to the probation officer such criminal records as the 
p ro b a t io n  officer may request. Where in the opinion of the 

court it is desirable, the investigation shall include a physical 
and mental examination of the defendant. If a defendant is 
committed to any institution, the investigating agency shall 
send a report of its investigation to the institution at the time 
of commitment. [L. 1957, ch. 331, §13; july 1.)

ILL INO IS
§ 1005-3-2. PRESENTENCE REPORT

(a) The prescntence report shall set forth:
(I) the defendant’s history of delinquency or criminality, 

physical and mental history and condition, family situation

78-

and background, economic status, education, occupation 
and personal habits;

(2) information about special resources within the com­
munity which might be available to assist the defendant’s 
rehabilitation, including treatment centers, residential 
facilities, vocational training services, correctional man­
power programs, employment opportunities, special educa­
tional programs, alcohol and drug abuse programming, 
psychiatric and marriage counseling, and other programs 
and facilities which could aid the defendant’s successful 
reintegration into society;

(3) the effect the offense committed has had upon the vic­
tim or victims thereof, and any compensatory benefit that 
various sentencing alternatives would confer on such victim 
or victims;

(4) information concerning the defendant’s status since 
arrest, including his record if released on his own 
recognizance, or the defendant’s achievement record if 
released on a conditional pre-trial supervision program;

(5) when appropriate, a plan, based upon the personal, 
economic and social adjustment needs of the defendant, 
utilizing public and private community resources as an alter­
native to institutional sentencing; and

(6) any other matters that the investigatory officer deems 
relevant or the court directs to be included.

(b) The investigation shall include a physical and mental 
examination of the defendant when so ordered by the court. 
If the court determines that such an examination should be 
made, it shall issue an order that the defendant submit to ex­
amination at such time and place as designated by the court 
and that such examination be conducted by a physician, 
psychologist or psychiatrist designated by the court. Such an 
examination may be conducted in a court clinic if so ordered 
by the court. The cost of such examination shall be paid by 
the county in which the trial is lick'.

(c) Nothing in this Section shall cause the defendant to be 
held without bail or to have his bail revoked for the purpose 
of preparing the prescntence report or making an examina­
tion. Amended by P.A. 80-1099, §3, eff. Feb. 1, 1978.
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VICTIMS RIGHTS WEEK, 1981

BY TIIE PRESIDENT OF TH E UNITED STATES OF
AMERICA

A PROCLAM ATION

For too long, the victims of crime have been the forgotten 
persons of our criminal justice system. Rarely do we give vic­
tims the help they need or the attention they deserve. Yet the 
protection o f  our citizens — to guard them from becoming 
victims — is the primary purpose o f  our penal laws. Thus,

, each new victim personally represents an instance in which 
our system has failed to prevent crime. Lack of concern for 
victims compounds that failure.

Statistics reported by the Federal Bureau o f Investigation 
and other law enforcement agencies indicate that crime con­
tinues to be a very serious national problem. But statistics 
cannot express the human tragedy of crime felt by those who 
are its victims. Only victims truly know the trauma crime can 
produce. They have lived it and will not soon forget it. At 
times, whole families are entirely disrupted — physically, 
financially and emotionally. Lengthy and complex judicial 
processes add to the victim’s burden. Such experiences foster 
disillusionment and, ultimately, the belief that our system 
cannot protect us. As a Nation, we can ill afford this loss of 
faith on the part o f  innocent citizens who have been victimized 
by crimes.

We need a renewed emphasis on, and an enhanced sen­
sitivity to, the rights of victims. These rights should be a cen­
tral concern of those who participate in the criminal justice 
system, and it is time all o f  us paid greater heed to the plight 
o f  victims.

Ronald Reagan 
April 8, 1981

T H E  W ASHINGTON LEGAL FOUNDATION 
1612 K Street, N.W .

Washington, D.C. 20(X)f>



crowding is an epidemic-scale oAjglem, but 
the only response now being consw ff ed is bil­
lions o f  dollars o f  new prison construction. If  
all the prisons proposed today are actually 
built, they would cost at least 5.6 billion dol­
lars. Is Finding better ways to deal with crimi­
nal offenders is not only timely; it is a -natter of 
life and death. And fortunately, thi'»- better 
ways are readily available.

A l t e r n a t i v e  P u n i s h m e n t s

There are several alternatives to incarcera­
tion which may well prove to be better mea­
sures o f  punishment, both for society and for 
the offender, than imprisonment. They could 
improve public safety, save taxpayers huge 
amounts, and offer far better hope for rehabili­
tation o f offenders. These alternatives consti­
tute “ just punishment," often far more just 
than imprisonment. L et’s briefly consider sev­
eral o f  these alternatives.

A .  R e s t i t u t i o n
"Restitution” requires the offender to 

repay the crime victim for property loss 
or property or personal damages. Though  
an alternative to prison, a restitution sen­
tence is not an “easy out.” The offender’s 
schedule is rigidly controlled, often 
through h is/her return at the end o f the 
work day to a half-way house. ITte offend­
er’s pay is diverted into channels beyond 
his/her control: repayment o f die victim, 
compensation o f  the state, supporting the 
offender’s family, and establishing a capi­
tal reserve which will help keep an of­
fender from being impelled back toward 
crime by poverty after release.

Because o f growing public concern for 
crim e victim s, the restitution concept 
holds great promise o f gaining broad sup­
port. Many surveys, for example, indicate 
diat a high percentage o f Americans would 
prefer to have a nonviolent offender re­
pay his victim rather than serve time in 
prison at public expense. Likewise, of­
fender repayment is preferred over gov-

' j \  f t r c p e  CA A r ^ L r i c s ^  tf-.’S o o i  , tf<?|
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through ta x ^ n a r s .1
Several states have instituted restitu­

tion programs in which corrections staff 
may negotiate the amount o f repayment, 
monitor the payment schedule and, in 
some instances, offer employment assis­
tance to unemployed offenders to guaran­
tee that the victim will be repaid.

Restitution has gone past the theory' 
stage in dozens o f communities across the 
country. T hough problem s inevitably  
arise, as with all new programs, the results 
have been encouraging. Programs in Flor­
ida, Saginaw, M I and Elkhart, IN , among 
others, show both the practicality and ef­
fectiveness o f the restitution alternative.20

B .  C o m m u n i t y  S e r v i c e  O r d e r s
A criminal act is an offense against par­

ticular victims, o f course, but it is also an 
offense against society. Both suffer loss: 
an individual is violated, and public safety 
is diminished; the offender is thereby said 
to incur a "debt to society.” But as long as 
punishment and imprisonment are consid­
ered synonymous, neither the victim nor 
society is'compensated; to the contrary, 
both then incur the additional heavy costs 
o f imprisonment. We have discussed res­
titution by offenders to their individual 
victims. Is there a comparable approach 
to compensating society?

Too often offenders now pay their “debt 
to society" in prison. The resulting waste 
of valuable human resources is easy to doc­
ument. For instance, the prisoner operat­
ing the washing machine next to Charles 
Colson at Maxwell Federal Prison had 
been a prominent doctor, convicted o f  
stock fraud. There was no resident doctor 
in this particular prison, so the many 
inmates with medical needs had to rely on 
a paramedic while a qualified doctor spent 
his days putting dirty underwear into the 
washing machine each morning and tak­
ing it out each afternoon. Later he volun­
teered to help meet a shortage of doctors
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in the surrounding community b^ftftork-
iseaTSuing nights, but his offer was refuseoTSuch 

shortsightedness serves neither the vic­
tim. the offender nor society.

Instead o f being sent to prison, offend­
ers could be required to work for a period 
o f years, either at a very modest pay or 
none at ah, in ghettoes, hospitals, or other 
areas o f public need. Such alternatives 
need not be limited to white-collar offend­
ers. Present community service programs 
provide work opportunities for skilled 
and unskilled workers alike. California is 
operating some 50 Community Service Al­
ternatives for o ffeH ers.21 Similar Com­
munity Service Orders have been em ­
ployed in England with dramatic success.22

C .  H o u s e  A r r e s t
This alternative is primarily fjr  con­

victed felons whose probation reports in­
dicate they are unlikely to be involved in 
further criminal behavior. Many o f those 
sentenced to house arrest arc first-time 
offenders with no record o f prior criminal 
activity. In California, lor example, a 
nurse in Berkeley was sentenced to house 
arrest for one year for the fatal shooting o f  
her husband. (Mitigating circumstances 
were present.) The alternative was ap­
proved by a committee o f  Alameda County 
officials in response to prison overcrowd­
ing and the high cost o f  incarceration. 
T he convicted woman was required to 
report each morning and evening, seven  
days a week, to the County’s Probation 
Department. This sentence permitted her 
to maintain her nursing job and care for 
her child.25

D .  P r o b a t i o n  a n d  
C o n t r a c t  P r o b a t i o n
Probation is one o f the most widely 

used alternatives. Offenders on probation 
arc sentenced to obey specific behavior 
guidelines under the supervision o f a Pro­
bation Officer. Violation o f the guidelines 
can result in incarceration, so the offend'*"

has ever)’ ince^ fee to avoid that prospect. 
: pnroatContract prooation is usually offered as 

an alternative to incarceration by one of 
the lawvers involved (interestingly enough, 
often le prosecutor’s office advocates the 
program). The judge is presented with a 
program of punishment, often including 
Community Service or restitution. Under 
the guidelines set down, the offender 
reports to an authority designated by the 
court throughout the term o f :he parole.

E .  D e f e r r e d  S e n t e n c i n g
Offenders assigned this alternative to 

incarceration plead guilty to their charge, 
and undergo a pre-sentence investigation. 
The presiding juuge then defers sentenc­
ing for several months, during which the 
offender is referred to service agencies— 
alcohol and drug treatment, for example. 
If the offender’s response is positive, the 
judge may impose a sentence o f probation 
with the stipulation o f continued partici­
pation in rehabilitative programs.

F .  S u s p e n d e d  S e n t e n c i n g
This alternative involves establishment 

of a fixed sentence by the presiding judge, 
who then suspends the sentence for a 
specified period o f  time, subject to the 
offender’s compliance with behavioral 
guidelines. If  the guidelines are violated, 
the original sentence takes effect.

G .  F i n e s
Assessment o f fines is already a typical 

penalty for many crimes, but such sen­
tences could be more widely used in place 
of imprisonment for nonviolent offenses. 
However, the amount o f a fine should be 
based on both the seriousness o f the 
offense and the offender’s ability r  pay. 
Only thus can the United States reduce 
the blatant discrimination which leads to 
incarceration of a disproportionate num­
ber o f the poor— those unable either to 
pay fines or secure sophisticated legal 
representation.
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T
he money looked good. There were tall 
stacks of it, mostly tens and twenties, 
just for the taking. There was no casing of 
the joint and no gunplay. The job was done 
in less than 60 seconds, and the total take 

came to SI,444. Not bad wages Tor one 
minute’s work. Of course, it also cost me 
another two years in prison, as well as addi­
tional time for my parole violation. The fact 
that this is my third prison stint shouldn't 
pose any problem. But it gets harder, espe­
cially now that iny wife has told me to make 
arrangements to have my things moved out 
of the house. She cannot take it any longer, 
and I do not blame her.

The cost of going to prison keeps going 
up, and not just for me. There is, of course.

the victim’s initial loss. In addition, his tax 
dollars paid for my defense and go toward 
my upkeep here in prison, to the tune of 
S10.000 to S15.000 per year. He will pay 
again if my family is forced to go on welfare 
and yet again if, when I-am released, 1 am 
unable to find work. I will simply go on 
welfare, and be will foot the bill.

Victim: In the time I have spent in pris­
ons, it has been repeatedly stressed to me 
that I must pay my debt to society. So 
society proceeds to feed, clothe and house 
me for however long I must remain behind 
bars and perhaps even beyond; this is not so 
much a repayment of debt as an abdication 
of responsibility. In fact, I owe nothing to 
society and society owes nothing to me. I

owe ray w-mra SI.444, and society owes him 
the opportunity to get that money back. 
Justice can only be served by my paying, 
back whai I have taken. j

The average thief in here is "rchabiliiat-« 
ed" by performing janitorial duties for al 
total o f perhaps 30 minutes a day. Suy an̂  
inmate has a two-year sentence: to rehubili  ̂
tate himself, to pay his debt, he must spends 
365 hours pushing a broom. Then he haŝ  
paid for his crime. The institution perpet-' 
uates itself in this way. More inmates means 
that more cleaning needs to be done. One 
might spend one’s time more fruitfully by 
sweeping out orphanages or hospitals. The 
way the system now works is enough to 
make even the most dour convicts
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For a man who has n o ih i^ ^  
crime pays quiie well, 

i difficult to find and implement solu- 
to this kind of problem—particularly 

in the bureaucratic morass that constitutes 
any department of corrections. (The name 
presumes that some correcting is going on.) 
Confining perpetrators of nonviolent prop­
erty crimes and victimless crimes is of abso­
lutely nouse and may even bequite harmful. 
Rehabilitation is the act of pointing out the 
errors of an individual and then reinforcing 
that behavior which will lead to a successful 
reintegration into society. As it now stands, 
however, rehabilitation begins and ends 
with the convict adjusting to the prison 
routine, an eerie, Pavlovian system of bells, 
whistles and gross depersonalization of the 
individual.

Sitting: Rehabilitation does not and can 
not occur in existing penal facilities. There is 
nothing that frustrates a person more than 
sitting in a cell or dormitory 24 hours every 
day knowi.tg that all he must do to pay for his 
crime is push a broom 30 minutes each day. 
What becomes ofhis sense of worth?

Why should anyonecarcabout some con­
vict's sense of worth? Because convicts get 
out of prison and go back to communities 
just like yours. People who have been con­
victed of crimes love, hate, hurt and feel

good just as regular people do. They some­
times hurt so bad. though, that they are not 
able to handle it. In order to deal with their 
hurt, they will, most often unintentionally, 
do something to get themselves put back in 
the one place where they can be assured of 
some certainty in otherwise uncertain and 
frightening lives. It comes to the point 
where they decide that what the prison has 
been telling them all aiong must be true: thatOur prisons make even a dour convict laugh up his sleeve. For a man with nothing, crime pays quite well.
they are of no value to anyone, not even 
themselves. They then strike out and come 
back "home."

You have a very large stake in seeing to it 
that convicts are rehabilitated in fact and 
not just on paper—if for no other reason 
than that it is your money that goes toward 
getting the job done. If the state legislature 
tells you that the prison system serves as

f t , hire other than a warehouse, then you 
are being told a blatant lie. You have every 
right to know that correctional officials, 
acting as agents of the courts and state 
legislatures, arc freeing people who are no 
more equipped to function in the communi­
ty than a rabid dog.

Rsspecu One solution may be mandatory 
restitution administered in a penal setting. 
Forcing the criminal to restore to his victim 
what he took in the first place has the poten­
tial of instilling in him not only respect for 
the property of others but also some shred of 
self-respect. He would leam that there is no 
such thing as a free lunch when it comes to 
paying his debt.

Programs of this type could payforthem- 
selves. The convict could receive the mini­
mum wage for necessary public-service 
work in the county in which he was convict­
ed. with a percentage of his wages going 
directly to the victim and a percentage to ihe 
state for his upkeep. This approach is so 
simple that it just might work.

For my part, my victim will be paid back 
as soon as I am able. I have satisfied the 
requirements of the law. It is time to satisfy 
the requirements of conscience.

Koechig is an inmate at the IVestvilie Cor­
rectional Center in IVestvilie, Ind.



COMMENTS
COMPENSATION FOR VICTIMS OF CRIM E— THE T EX A S  

: r A P P R O A C H
b y  P a u l M . K o rtin g

: , ' r During the 1979 session, the Texas Legislature enacted Senate Bill 2 1,1
the Crime Victims Com pensation Act (the Act),2 placing Texas in the fore­
front o f  the rapidly growing trend to provide state administered programs 

r  „ for the financial com pensation o f  individuals injured by violent crimes.
Increased crime rates and welfare costs have focused concern on victim s’ 
rights.3 In response, the Act establishes a compensation program that has 
the potential to equal or exceed the effectiveness o f  programs existir.^ in 
other states.

I Victim com pensation is not a novel concept; the theory o f  state com pen­
sation to victims o f  crimes occurring within the state can be traced back at 
least 4,300 years to the Code o f  Hammurabi.4 In modern titnes, however, 
the crime victim has been afforded relatively little aid. Apart from recov­
ery under one o f  the recently formed state victim com pensation programs, 
the victim is limited to three basic alternatives to the absorption o f  the 
loss.5 The first alternative is a civil action brought against the offender. 
Since civil recovery requires bcth the apprehension o f  the criminal and his 
financial solvency, this device has been accurately described as im potent/' 
A victim may also recover his crime-related losses from his insurer, pro-

1. 1979 Tex. Scss. h a w  Scrv., ch. 189, §§ 1-19, at 402-10 (Vermin).
2. T a x .  R e v . C iv . S t a t . A n n . art.  8309— 1, §§ 1-18 (V ernon  Supp .  1980),
3. A s tudy o f  the diffusion pa tte rn  o f  state  victim com pensa tion  p rogram s has  show n 

that the states most likely to enact  victim com pensa tion  p rogram s arc those that  experience  
the greatest increases in pe r  capita  welfare expenditures ,  violent crime rates, a n d  m ed ian  
family income. Oocrner ,  The Diffusion o f Victim Compensation Lons in the United States, 4 
V ic t im o lo g y  119 (1979 ) ,

4. Sections 22-24 o f  the  C o d e  o f  H a m m u ra b i  state:
(§ 22] I f  a  m a n  has  co m m it ted  robbery  an d  is caught,  that  m an  shall be p u t  to 
death.
[§ 23] I f  the ro b b e r  is no t  caught,  the m an  who has been robbed shall formally  
declare  w hatever  he h as  lost before a god, and the city and  the m ay o r  in whose 
terr i tory o r  district the  robbery  has been comm itted  shall com pensa te  him for 
w hatever  he  has lost.
(!) 24] I f  (it is) the life (o f  the  o w n er  that  is lost), the city o r  the mnyoi shall pay  
one m an a  o f  silver lo his kinsfolk.

2 Tnr.  B a iiy lo n ia N  L aw s  21 (G. Driver & J. Miles eds. 1955). F o r  a c o m p reh en s iv e  t rea t ­
ment o f  victim co m p en sa tio n  and  victim’s rights th roughou t  history, see S. SniAFr.i t ,  V ic ­
t im o lo g y : T in ;  V ic t im  a n o  H is C r im in a l  5-32 (1977).

5. See L.amborn, Remedies fo r  the Victims o f  Crime, 43 S. C a l .  L. R e v . 22  (1 9 7 0 ) ;  
McAdam, Emerging Issue: A n Analysis o f  Victim Compensation in A m eren, S Uiui. L aw . 346 
(1976).

6. M cA dam , supra no te  5, at 348.
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vidcd that he has adequate coverage.7 The most frequent victims o f  crim • 
however, are those who can least afford insurance, both because they . 
poor and because they live within the highest premium areas/ For th*> 

reason, insurance is hardly a choice for the average victim. The third a l ­

ternative is restitution. Restitution programs allow criminal justice agen­
cies to establish direct obligatory relationships between the offenderV iJ  
his victim, often as a condition o f  sentence m odification.0 Typically. 
state restitution program encourages courts to condition probation on"th e  

repayment o f the victim’s losses by the performance o f services or by cash 
paym ents.10 Restitution forces the criminal to confront the problems 
caused by his actions; theoretically, this confrontation is rehabilitative.1 • 
Pragmatically, however, restitution is no more an alternative to the victim 
than a civil suit, because the majority o f  criminals are never convicted ' 
Victim com pensation programs, on the other hand, offer hope to the \ ictim 
because they arc nbt linked to the apprehension o f  the criminal. Instead, 
these programs arc generally based on one or more theories o f  slate obliga­
tion 13 and are funded cither from the general revenues or, as in T cviv  
from a pool o f  small fines collected from criminals upon conviction.,-i

New Zealand established the first modern victim compensation prottram 
in 1 9 6 3 , ,s immediately followed by Great Britain.16 California initiated

7. F o r  an analysis o f  the c r im e  exclusions in certain  policies, sec S t a r r s ,A I W e i  t /•'<>• 
posa! to Insure Justice fo r  Victims o f Crime, 50 M in n .  L. R ev . 285, 301-05 (!9o5)

8. I laas .  An Argument fo r  the Enactment o f  Criminal Victim Compensation f.egiilainn  - 
Oregon, 10 W ii.l a M E TT E  L.J. 185, 196 (1974); M cA d am . supra note 5. at 345

9. See generally Laslcr,  Criminal Restitution: A  Survey o f  its Past H istory am i an An .. 
sis o f  its Present Usefulness, 5 U. R ic h , L. Rr.v. 80 (1970); Schafer,  Restitution to I ■ 
Crime— An Old Correctional Aim  M odernized, 50 MiNN. L. Rr.v, 243 (1965).

10. See  Cohen ,  The Integration o f Restitution h  the Probation S e r v e s , in Cl  >N •;»;>> m •>.. 
Tin V ic t im  332-33 (J. H udson  & 13. G a law a y  eds. 1975). T e x . C o n r .  C r im . I’k o u  A nn  a  
42.12, § 6(in) (Vernon  Supp .  1980) au thorizes  a  court  to o rd e r  that,  as a condition o f  ;noi .i 
tion, the  o ffender “p ay  a  pe rcen tage  o f  hit, incom e to ihc victim o f  the olfensc, it a m .  ; 
com pensa te  the victim for any p ro p e rly  d a m a g e  o r  m edical  expenses sus ta ined by the Me1.: •. 
as a direct result o f  the com m iss ion  o f  the offense."

I J. Sch a fe r, The Proper Role o f a Victim-Compensation System , 21 C h im e  A: Di i :* 
Q U EN CY  45 (1975).

12. T h e  U ni ted  States D e p a r tm en t  o f  Jus tice  has  reported  that for every l<X) oi!e:v. > 
know n to police, on ly  5.5 persons a rc  a p p reh e n d ed  an d  found  guilty as charged. U 5 . 1 <• ••: 
o f  J u s t ic e , S o u r c e b o o k  o f  C r im in a l  Ju s t ic e  S t a t is t ic s  —  1977, at 5 1 2 1 I97M ( h e r  i 
a f te r  cilcd as S o u r c e b o o k ). " T h e  P res iden t’s C om m iss ion  on  the C auses  and  Prcvetv.n •!. ’ 
Violence reported  that  only 1.8 percen t  o f  victims o f  c rime ever  collect dam ages  H o r n  • 

p e rp e tra to r ."  2 B r o w n  & D a n a . S t a t e  L e g is l a t u r e s  7 (1976), cited in Gross. Crime > ■ 
rim Compensation in North Dakota: A  Year o f  Trial and Error, 53 N . D L .  Rl v. 7. > n • 
(1976).

13. F o r  a  discussion o f  die theoretical just if icat ions underly ing  slate  victim o v n j 'c n u -  
tion legislation, see notes 63-80 infra and  acco m p an y in g  text.

14. T e x .  Rr.v. C iv .  S t a t .  A n n . art. 8309— 1, § 14 (V ernon  Supp. 1980) e s u l ' l o h o  - 
fund  for the p ay m en t  o f  c o m p en sa t io n  u n d e r  the Act, which is to he m ade  up o f ?  I" a:ul 5 : '  
court  costs exacted R om  convicted letons a n d  certa in  m isdem eanants .  See  note V) j

15. C r im ina l  Injuries C o m p en sa t io n  Act, S t a t . N.Z. No. 134 (1963), reprinted-a '  
C a l . L. R e v .  240 (1970); see W eeks,  The Ncie Zealand Criminal Injuries Conger 
Schem e, 43 S. C a l .  L. R e v .  107 (1970),

16. C o m p e n s a t io n  f o r  V ic t im s  o f  C r im e s  o f  V io l e n c e , CMNLV No. 2323 i ’ 4 
reprinted in Samuels,  Compensation fo r  Criminal Injuries in Britain, 1/ U. T o r o n t o  *- 
2 0 ,4 6 -4 9  (1967),
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ihc first program in the United States in 1965.17 By the mid-seventies a 
definite trend had been established toward state victim compensation pro­
grams, a trend partially attributable to a scries o f  federal bills aimed at 
subsidizing stale program s.18 At the present time, twenty-nine states have 
some form o f  victim com pensation program.19

This Comment explores the significant provisions o f  the Texas Act and 
analyzes in greater depth two controversial restrictions: the financial stress 
requirement and tht household exclusion. Finally, this Comment stresses 
the need for effective implementation o f  the Act’s publicity provisions and 
discusses the intriguing “Son o f Sam" sections in light o f  the constitutional 
problems that they present.

17. C a l . G o v ’t  C o d e  §§ 13959-13974 (W est Supp. 1980).
IS. Since the mid-sixties, a  n u m b er  o f  bills a im ed  a t  providing federal com pensa tion  to 

victims o f  violent c r im es have been in troduced  before  Congress, but as yet none  has passed 
both 1 ouscs. T h e  ear l ie r  bills were in tended  to establish a  federally financed na tiona l  crime 
victim c om pensa tion  p rog ram . S. 2155, 89th Cong., 1st Scss. (1965): H.R. 11818, S9th Cong., 
1st Sess. (1965). Since 1972. however,  the most signilicant federal c r im e victim co m p e n sa ­
tion bills have taken a tw o-pronged  approach ;  these bills would provide  for 100%c o m p e n sa ­
tion to victims o f  c r im es subject to exclusive federal jurisdic tion a n d  a  partial  subsidization 
of state p ro g ram s that  qualify .  E.g. . S. 2994, 92d Cong..  1st Scss. (1971). F o r  a deta iled  
history o f  the federal legislative a ttempts,  see H. E d e i .i i e k i z  & G  G f i s , P u b l ic  C o m e e n - 
sat ion  t o  V i c t im s  o f  C r im e  191-209 (1974).

One o f  the bills cu rren t ly  before  the Jud ic ia ry  Com mittee ,  H.R. 957. 96th Cong., 1st Sess. 
(1979), shows prom ise  because it is a result o f  a conference com m ittee  com prom ise  o f  the 
1977 bill, H .R. 7010. 95th Cong., 1st Scss. (1977). I f  passed, H.R. 957 w ould  au tho rize  fed­
eral subsid ization  o f  25% o f  the  curren t  cost o f  state  program s that  qualify. T h e  T exas  Act, 
T e x . R e v . C iv , S t a t . A n n , art. 8309— I, §§ 1-18 (Vernon  Supp. 1980). meets all the criteria 
of  H.R. 957, which  include  a right to jud ic ia l  or  administrative  review, a requ irem en t  for 
cooperation with local law en forcem ent agencies,  and state rights o f  subrogation . Several 
similar hills a rc  before  the  Jud ic ia ry  C om m ittee .  See S. 199, 96th Cong., 1st Scss. (1979);
H.R. 4257, 96th Cong.,  1st Sess. (1979); l l . l t .  1961, 96th Cong.. 1st Sess. (1979); H.R. 1899, 
96lh Cong., 1st Scss. (1979); H .R. 99, 96th Cong.,  1st Scss. (1979) It is probab le  that  the 
pendency o f  federal legislation not only encourages states to ad o p t  victim com pensa tion  
programs, bui influences the n a tu re  o f  state  p rogram s by establish ing m in im u m  criteria  for  
subsidization.

19. A l a s k a  St a t . §§ I8.67.0IQ-.I80 (1974 & Supp. 1979). C a l . G o v ’ t  C o d e  §§ 13959- 
13974 (West  Sunp .  1980); C o n n . G e n . S t a t . §§ 54-201 to -215 1 1979); Di e . C o d e  A n n . tit.
11, §§ 9001-901 / (1979); F l a .  S t a t .  A n n .  §§ 960.01-.25 (West Supp .  1979); G a . C o d e  A n n .  
8§ 47-518 to -526 (1979); H a w a ii  Rr.v. S t a t .  §§ 351-1 to -70 (1976 A: Supp. 1979); I I I .  A n n .  
S ta t .  ch. 70, § § 7 1 -8 4  (S m ith -I Iu rd  Supp. 1979); In d . C o d e  A n n .  §’§ 16-7-3.6-1 to -17 
(Bums Supp. 1979); K a n .  S t a u  A n n .  §§74-7301 to -7318 (Supp. 1979); Kv. R e v .  S i a t .  
§§ 340.010 .180 (1977 &  Supp.  1978); M n . A n n .  C o d e  art. 26A, §§ 1-17 (1973 &  Supp. 
1979); M ass. A n n .  L a w s  ch. 258A, §§ l-K (M ich ie /L aw ,  C o-op  1968 &  Supp,  19.80); M ic h .  
Com i- L a w s  A n n .  §§ 18.35l-.368 (W est  Supp. 1967-1979); M in n . S t a t .  A n n .  §§ 29911.01- 
.17 (West Supp .  1980); M o n t .  R e v . C o d e s  A n n .  §§53-9-101 to -133 (1979); N i v. R e v . 
S ta t .  §{j 217.010 .270 (1977); N.J. S t a t .  A n n .  §§52:411-1 to -21 (West Supp .  1979-1980); 
N.Y. E x e c .  L a w  §§ 620-635 (M cK in n ey  1972 &  Supp. I972-I919); N .D . C f . n r. C o m .  §§ 65- 
13-01 to -20 (Supp.  1979); O h io  R e v .  C o d e  A n n .  §§ 2743.51- 72 ( I ’age Supp. 1979); O k . 
R ev. S t a t ,  §§ 147.005-.365 (1977); Pa. S i a t .  A n n  lit. 71. §§ l.vi-7 lo -7.16 (Pu rd o n  Supp. 
1979-1980); R .I. G e n .  L a w s § §  12-25-1 l o - 14 (Supp. 1979);T i  n v  C o d e  A n n .  §§ 23-35-101 
to - |  17 (Supp. 1979); T e x .  R e v .  C iv .  S t a t .  A n n .  art. 8309— 1. £§ 1-18 (Vernon Supp. 19.80); 
Va. C o d e  §§ 19.2-368.1 to .18 (Supp. 1979); W ash .  R e v  C o d e  A n n .  §§ 7 OS 0 1 0 .0 1 0  
(Supp. 1978); Wls. S t a t .  A n n .  §§ 94 9 .01-.18 (West Supp. I979-I9S0), T h e  R h o d e  Island 
statute d o cs  not becom e active until  the cn a ctn ten l o f  federal c r im e victim legislation. T he  
Nevada and  G eorg ia  statutes are limited to “go o d  S a m ar i tan "  victims, those who are in jured  
in an a ttem pt to slop an  ongoing  c r im e  o r  while aid ing police olliccrs.
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I.  T h e  T e x a s  C r i m e  V i c t i m s  C o m p e n s a t i o n  A c t

{Vol. 34

The Act is a hybrid o f provisions culled from various existing statutes as 
well as from the Uniform Crime Victims Reparations Act.20 T he purpose 
o f the program,21 like that o f alm ost every com pensation program in exist­
ence, is to compensate victims o f  violent crimes for the pecuniary losses22 
incurred as a result o f  their physical injuries. Neither property loss23 nor 
pain and suffering21 are com pensable under the Act. Furthermore, a

20. T his  Aci has been adopted in N o r th  D a k o ta  and  O h io  .and rep resen ts  an  effort of 
the comm issioners  on  Uniform State Laws to com e to grips with  the difficult issues involved 
in victim com pensa tion  legislation.

21. T h e  form al purpose  o f  the Act is dec lared  in § 2:
T h e  legisla ture  recognizes that m a n y  innocent  persons  suficr pe rsonal  in ju ry  

o r  dea th  as a  result o f  criminal acts. C r im e  victims a n d  persons w ho in te rv en e  
in c rimes on b e h a l f  o f  peace officers m ay  suffer disabil ities, incur  financia l 
burdens,  o r  becom e dependent  on  p u b l ic  assistance. T h e  legislature finds and  
d e te rm ines  th a t  there is a  need for indem nificat ion  o f  victims o f  c r im e  an d  
citizens w h o  sulfer personal injury o r  dea th  in the p reven t ion  o f  c r im e  o r  the 
apprehension  o f  criminals.

T e x . R e v . C i v . S t a t . A nn .  art. 8309— 1, § 2 (V c m o n  Sup p . 1980).
22. T h e  Act includes a typical definit ion o f  pecuniary  loss, which  defines the  limits of 

financial com pensa tion  for each individual:
(7) ‘'P ecun ia ry  loss" means the a m o u n t  o f  expense reasonably  a n d  necessarily  
incurred:
( A )  regarding personal in jury for:
(i) medical,  hospital ,  nursing, or p sych ia tr ic  care  o r  counse ling , a n d  physical  
therapy;
(ii) actual  loss o f  past  earnings ar.d a n tic ip a ted  loss o f  fu tu re  ea rn in g s  because  
o f  a disabili ty  resulting from the pe rso n a l  in jury  at a  ra te  not to exceed S I50  
pe r  week; and
(iii) care  o f  m in o r  children enabling a victim o r  his or  her  spouse,  but not bo th  
o f  them, to co n tin u e  gainful em p lo y m en t  ai a rate  not to exceed 530 p e r  child  
per  week up  to a m ax im um  o f  S75 per  w eek for any n u m b e r  o f  ch ild ren ;  a n d  
(fi) as a consequence  o f  death for.
(i) funeral a n d  buria l  expenses;
(ii) loss o f  suppor t  to a dependent or  d e p en d e n ts  not o therw ise  c o m p en sa ted  
for as a pecun iary  loss for personal injury, for as long as the d e p en d en ce  
would  have exis ted had the victim surv ived, at a  ra le  o f  no t  m o re  th a n  a to ta l  
o f  S I 50 per week for all dependents;  a n d
(iii) care  ol m in o r  children  enabling the  surviv ing spouse o f  a  victim lo engage  
in lawful e m p lo y m en t ,  where that expense  is not o therw ise  c o m p en sa ted  for as 
a pecuniary  loss for personal injury, at a rate  not to exceed $30 p e r  week per 
child, up  lo a  m ax im u m  o f  S75 per w eek  for any  n u m b er  o f  children.
(C) Pecuniary  loss does not include loss a t t r ibu tab le  to pa in  an d  suffering.

Id. § 3(7).
23. N o  com pensa tion  program  in exis tence today allows recovery for the loss o f  p rop­

erty, a l though  some, such as Tennessee, expressly exclude  h ear ing  a ids a n d  eyeglasses from 
the  definition o f  p roperty .  T e n n . C o d e  A nn'. § 23-35-106(5)(b) (Supp.  1979). T h e  exclusion 
o f  properly  loss may be just if ied  on three g rounds:  first, the econom ic  infcnsibilily o f  such j 
program ; secondly, the opportun ity  for f raud that such a p ro g ram  w ould  present: and 
thirdly, "p ro p e r ty  d am a g e  does not destroy a p e rso n 's  on ly  ind ispensab le  asset, that is. the 
abil i ty  to earn  a l iving." Childres,  Compensation fo r  Criminally Inflicted Personal Injury. ' 1 
N.Y.U . L. R e v . <144, 460 (1964); see Fry. Janice fu r  Victims, 8 J. Pun .  L. 191, 193 (I9>'>»

24. T e x .  R ev .  C iv .  S i a t .  A n n . art. 8309— 1, 8 3 (7 ) (C )  (V ernon  Supp .  I9S0). O n ly  one 
stale. Hawaii ,  allows com pensa tion  for pain  a n d  suffering. H a w a i i  R ev .  S i a t .  fj 35l-33i4l 
(1976). The  lack o f  criteria  upon  which to base aw ard s  is a difficulty faced by the Haw in 
p rogram , and  o ther  stales have  chosen to avoid th is  prob lem . T en n essee  m akes  one excep­
tion, and  allows recovery for pain and suffering in cases involving rape o r  sexual dev fancy 
T e n n .  C o d e  A n n .  g 23 -35-I0 6 (5 )(C ) (Supp. 1979).

nun
ants
Acci
com)

Be 
fied fc 
have 
tim” \ 
suffer 
duct,2'

25. 
varied w 
necticut, 
Massach 
allowed 
com pcns  
egatcd  cc 
ferrcd au 
program  
supra not

26. T
27. h  

in ju r ious c 
recovery t< 
recovery t<

28. Id  
requires th 
requ ire  met 
U n d e r  S.fi, 
proposed, p 
ing psychol' 
es t im ated  tl 
12, at 346.

29. T ex 
defines crim

(4) "( 
(A ) 
(H) 
(O 

able I) 
comm:

(O) 
motor 
son a I it 
fie on I 
or Ani 
amende 

The w ords  "cr 
the word  “crin 
i o n m  Chim e \  
stead o f  using t 
conduct  that ca 
practice risks p

30. T ex . It 
ta les a "good 8



</

.Vol. 3-i 1980] C O M M E N T S 693

•tu ics as 
p u rp o se  
in  e x is t- 
lo sses22 
ss23 n o r  
m o re , a

> effort o f  
V '■ivolvcj

)r>'
•nc
Ml
lid
lid

..‘ill

: limit.; of

•iy

cat

J'jC
50

uh
.Id
ml

••cl
'ICC
•tal

.UC
' as 
nor

» of prop- 
• 11 out
y.vtl'isioii
o f kva.lt a 

sent. .i;tJ 
it at in, the 
tnpsrv. ,V> 
» 3 ( l l>5VI. 
Onls otic

ic Hawaii 
ttc e u c p -  
do; t.inc;

number o f  restrictions and qualifications limit the class o f  eligible claim ­
ants and the recovery available to each. The Act directs the Industrial 
Accident Board (the Board), the agency normally in charge o f  workers’ 
compensation, to administer the program.25

A. E l i g i b i l i t y
Before an individual can recover under the Act, the Board must be satis­

fied by a preponderance o f  the evidence26 that the requirements o f  the Act 
have been met. The threshold requirement is that the individual is a “vic­
tim” within the meaning o f  the Act. Victims include Texas residents27 who 
sufier personal injury28 or death as a result o f  criminally injurious con­
duct,29 intervenors,30 dependents o f  deceased victims,31 and those who, in

25. T e x . R e v . C i v . St a t . A n n . art.  3309— 1*§ 10 (Vernon Supp. 1980). S ta tes  have  
varied widely  in their  choice o f  adm inistra t ive  agencies.  Many, such as N ew  York  a n d  C o n ­
necticut, h ave  established a com pensa tion  board  unafli l ialed with any exis ting agency. T h e  
Massachusetts a n d  T ennessee  p rog ram s arc  adm in is te red  by state  courts .  O th e r  states have  
allowed com pensa tion  p rogram s to be su b su m ed  by exis ting agencies in charge o f  w orkers’ 
compensation (Texas, W ashington),  o r  public  safety (Alaska). C a lifo rn ia  had  originally  d e l ­
egated con tro l  o f  its com pensa tion  program  to the D e p ar tm en t  o f  Social W elfare,  but t r an s ­
ferred au th o r i ty  to the State Board o f  C on tro l  upon  the  realization that  the com pensa tion  
program h a d  taken ori the undesirab le  a u ra  o f  welfare. See H. E d e l i i e r t z  & G, G e ts ,  
supra note 18, at 82-85.

26. T e x . R e v . C i v . St a t . A n n . art.  8309— 1, § 6(a) (Vernon Supp .  1980).
27. Id. § 3(9)(A). Not on ly  must  the victim be a Texas resident, but the cr im inally  

injurious c o n d u c t  must  have occurred in Texas as well. Id . § 3(4)(A). O th e r  states that  limit 
recovery to residents include California,  D e law are ,  and W ashing ton .  S ta les  that do  not limit 
recovery to residents include Illinois, M a ry lan d ,  and  Minnesota.

28. Id. § 3(9)(A). W hile  the definit ion o f  "v ic t im "  requires personal injury, the Act 
requires th a t  the victim sutler  physical in jury in o rd e r  to recover. /</. § 6(b). T h e  § 6(b) 
requirement o f  physical in jury  is the  result o f  a  h o u se  com m ittee  substitute  a m e n d m en t .  
Under S.B. 21, 1979 Tex. Scss. Law Serv., ch. 189, §§ 1-19, at 902-10 (Vernon),  as orig inal ly  
proposed, p e cun iary  loss incurred  as the result o f  personal  injury was com pensab le ,  includ- 
mg psychological counseling  o f  rape victims w ho  suiTcr mental,  but not physical,  injury. It is 
estimated that 25% o f  all rape  victims seek no  medical  attention. So u r c e b o o k , supra no te  
12. at 346.

29. T e x . R ev . C i v . S t a t .  A n n . art.  8309— 1, § 3(9)(A) (Vernon  Supp .  1980). Id. § 3(4) 
defines c r im ina l ly  in jurious conduct:

(4) “ C r im in a l ly  in jurious con d u c t” m eans  conduct  that:
(A )  occurs o r  is a t tem pted  in this state;
(Ii) poses a  substantia l  threat o f  personul in ju ry  o r  death;
(C )  is pun ishab le  by fine, im prisonm ent,  o r  dea th ,  or  would be so p u n ish ­

able  but for the fact that  the person engaging  in the  conduct  lacked capacity  to 
c o m m it  the crime u n d e r  the laws o f  this  stale; and

(D )  is not conduct  aris ing o u t  o f  the ow nersh ip ,  m ain tenance ,  o r  use o f  a 
m o to r  vehicle, aircraft,  o r  water  vehicle except when  in tended  to cause  p e r ­
sona l  in jury  o r  death  in violation o f  Section 38, U n ifo rm  Act Regulat ing  T r a f ­
fic o n  Highways, as a m en d ed  (Article 6 7 0 Id, V e rn o n ’s Texas C i '  il Statutes),  
o r  Article  67011— 1 or  67011— 2, Revised Civil Statutes o f  Texas,  1925, as 
am en d ed .

The words "c r im ina l ly  in jurious con d u c t” a rc  used to avoid giving an  artificial m ean in g  to 
the word “cr im e."  Not all crim es wiil give rise to com pensa tion  u n d e r  the Act, See  U n i ­
fo rm  C h im e  V i c t im s  R e p a r a t io n s  A c t  § I, C o m m en t .  Som e states, such as Hawaii ,  in- 
>tcad o f  using  the b road  brush  approach  chosen by Texas,  use a list o f  c r im es to descrihe  the  
conduct th a t  can lead to com pensa tion .  H a w a i i  R e v . S t a t . fj 351-32 (1976). T h e  H aw a iia n  
practice risks penalizing  innocent  victims o f  crimes om it ted  by oversight.

30. Ti-.x. R ev .  C iv . S t a t .  A n n .  art.  8309— 1, § 3(9)(B) (Vernon Supp. 1980) inco rp o ­
rates a " g o o d  S a m ar i tan "  sta tu te  within the  Act.  Id. tj 3(8) provides:
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the case o f  a deceased victim, legally or voluntarily assume the medical c: 
burial expenses o f  the victim.32 Once the Board determines that a claim­
ant33 is a victim, it musi be satisfied that as a result o f  criminally injurious 
condu.'i, the victim suffered physical injury34 or death, which in turn re­
sulted in pecuniary loss.35 The Board must be convinced that the victim is 
unable to recoup this pecuniary loss without sufi'ering financial stress.16 In 
addition, the victim’s recovery may be denied or reduced to the extent that 
the victim’s pecuniary loss is compensated from collateral sources.37

Three restrictions further narrow the eligible class. First, victims failing 
to file applications with the Board within ISO days after the crim e,38 or 
victims failing to report the crime to the appropriate local law enforcement 
agency within seventy-two hours,39 must be denied recovery. Secondly,

(8) " In tc rv e n o r"  m eans  a  person w ho goes to the a id  o f  a n o th e r  a n d  is killed 
o r  in jured  in the good faith effort to p re sen t  c r im inally  in ju r ious con d u c t ,  to 
ap p reh e n d  a person reasonably  suspected o f  hav ing  engaged  in such con d u c t ,  
o r  to a id  a police ofTtccr. In lcrvcnor  does not inc lude  a peace  officer, fireman, 
lifeguard, or  person whose em p lo y m en t  includes the du ty  to  protect the  pub l ic  
safety act ing  within the course a n d  scope o f  his o r  her  em ploym en t .

31. I d .  § 3(9)(C). Section 3(5) defines d ep en d e n t  by reference to I.R.C, § 152, with the 
a d d it ion  o f  surviv ing spouses a n d  p o s thum ous  children  o f  deceased  victims.

32. Id . § 3(9)(D).
33. Id . § 3(2) defines c la im ant as “ a victim or an  au thorized  pe rson  act ing  on  behalf  of  

any victim.”
34. I d .  § 6(b); see note  28 supra.
35. T ux .  R uv .  C iv .  S t a t .  A n n . art.  8309— 1, § 6(b) (V e rn o n  Supp. 1980); see note 

22 supra.
36. Tf.x. R u v .  C iv .  S t a t . A n n . a n .  8309— I. § 6(b) (V ernon  Supp. 1980). F o r  a 

discussion o f  the  financial stress requ irem ent ,  one  o f  the m a jo r  issues in victim com pensa­
tion legislation, see notes 83-109 infra and  acco m p an y in g  text. Pot the s ta tu tory  definition 
o f  financial stress, see note  88 infra.

37. Tux .  Ruv. C iv .  S t a t . A n n . art. 8309— 1. §§ 6(b), 6(d)(4) (V ernon  Supp. 19,301 
both  p reclude  recovery to the extent o f  co m p en sa tio n  from  a colla te ral  source,  which is 
defined in id. § 3(3):

(3) “ C o lla tera l  source"  m ean s  a source  o f  benefits o r  a d v an tag es  for p ecu n i ­
a ry  loss a w ard a b le  o ther  th a n  under  this  Act which the  victim has received, or 
which is readily  available  to him o r  h e r  f iom:

(A) the oll 'cnder un d e r  an  o rde r  o f  restitution lo the c la im an t  imposed by a 
court  as a cond it ion  o f  probation:

(11) the United  States o r  a federal agency, a state  o r  any o f  its polit ical su b ­
divis ions, o r  an instrum ental i ty  o f  two o r  m ore  states, unless the  law p ro ;  iding 
for the benefits o r  a d van tages  m akes  th em  in excess o f  o r  seco n d ary  to benefits 
u n t 'c r  this Act;

(C) Social Security, M edicare  a n d  M edicaid :
(D) s ta te -requ ired  tem porary  nonoccu p a tio n a l  disabili ty  insurance;
(F.) workers '  com pensa tion :
(F)  wage c on tinua tion  p ro g ram s o f  a n y  employer;
(G )  proceeds o f  a contract  o f  insurance payable  to the victim for loss which 

he o r  site sus ta ined  because o f  the c r im inally  in jurious conduct:  o r
(H )  a con tract  prov id ing  prepaid  hospital  a n d  o ther  heal th  ca ic  services, or  

benefits for disabili ty .
38. I d .  § 6(c)(1). T h e  180-day period m a y  be ex tended  by the B oard  "for  good cat. c 

show n ."  I d .  g 4(c). S ta tes  vary as to the t ime limit lor  filing a c laim. M ie n .  C'omp. I -* ,s • 
A n n .  $ 111.355(2) (W est Supp .  1967-1979). a llows the shortest period .  30 d a w  while Ai s-*-' 
S i a t .  g 18.67.130(a) (§974 &. Supp. 1979); C o n n .  G un .  S t a t .  g 5 4 - 2 1 1(a) (1979). I n  A ;- ‘ - 
S t a t .  cl*. 70. g 73(q) (S m i th - l lu rd  Supp .  1979); and  Wts. S t a t .  A n n .  §949.08(1) (9>c « 
Supp .  1979-19X0) a llow  tw o  years in which to tile a cla im.

39. Tl:X, Ruv. Civ.  S i  a t . A n n , art.  8309— 1. g 6(c)(1) (V ernon  Supp .  1980). T h e  re-
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recover}' will be denied if  the victim knowingly and w illingly participated 
in the crim inally injurious conduct.40 Thirdly, if  the criminal offender or 
his accom plice resided in the sam e household as the victim, no com pensa­
tion may be awarded to the victim.41 If, after consideration o f  the forego­
ing restrictions and requirements, the Board considers the victim eligible  
for com pensation, recovery may still be denied or reduced if  the victim has 
not “substantially cooperated” with law enforcem ent authorities,42 or i f  the 
victim ’s behavior at the rime o f  the incident giving rise to the claim was 
such that he or she bears responsibility for the criminal act or om ission.43

Once the Board approves the victim ’s application, it may cc npensate 
the victim  for his pecuniary loss by means o f  a lum p-sum cash payment or 
by a series o f  payments,44 which awards may not exceed 550,000 in the 
aggregate.45 Alternatively, the Board may refer the claimant to state voca-

q u i rcm cn t  for report ing  the c r im e to police is in tended  lo encourage  a id  a n d  co o p era t io n  in 
law en fo rcem en t  eflorts.  Section 4(b) allows the 72 -h u u r  per iod  to be  ex tended  i f  the e x te n ­
sion "is justified by e x trao rd in a ry  c ircum stances as de te rm in ed  by the b o a rd ."  M ost  s ta tes  
have c i the r  a 72- o r  4 8 -h o u r  requ irem ent ,  a l though  N ew  Jersey  allows three m onths .  N .J .  
St a t . A n n . § 52:4B-1S (W est  Supp .  1979-1930). H aw aii  a n d  D e law are  have  no  police  r e ­
p o t t ing  requirem ent .

40. T f.x . R f.v . C i v . S t a t . A n n . art. 8309— 1, § 6(c)(2) (V ernon  Supp. 1980). A l l  sta te  
co m p en sa tio n  sta tu tes  c o n ta in  a s im ilar  provision; it seems n a tu ra l  to p revent  the c r im in a l  o r  
his accomplice  from  benefiting from  his c rim e. T h e  sta tu te  den ies  recovery if  the person 
whose in ju ry  o r  d e a th  gave rise to the  app lica t ion  pa r tic ipa ted  in the crime, thus  d isa l low ing  
recovery to the child  o r  spot- ;c o f  a slain crim inal .  Id.

41. Id. § 6(c)(4). F o r  a  discussion o f  the  household  exclusion, see notes 110-46 infra 
a n d  a cc o m p an y in g  text.

42. T e x . R e v . C i v . S t a t . A n n . art.  8309— 1, § 6(d)(1) (V ernon  Supp .  1980). Section  
5(c)(1) au tho r izes  the B oard  to request in fo rm at ion  from prosecu ting  a tto rneys  a n d  law e n ­
forcem ent agencies  for the pu rp o se  o f  d e te rm in ing  c la im ant coopera tion .  O ne  o f  the an t ic i ­
p a ted  benefits o f  the p ro g ram  is an  increase in police coopera tion  e n g en d e red  by fj 6(d)(1). 
See Edclhcrtz ,  Gcis ,  C happel l  & Sutton ,  Part I I — Public Cornpeii'.atton o f Victims o f Crime: 
A Surrey o f  the New York Experience, 9 C k i m . L. B u l l . 101, 103-05 (1973).

43. T e x .  R e v . Civ. St a t . A n n . art. 8309— 1, § 6(d)(3) (V ernon  Supp .  I960). T h e  q u e s ­
tion o f  victim p recip ita tion  o r  responsibili ty  plays a  large role not only  in v ictim c o m p e n s a ­
tion legislation, b u t  in the nascen t  field o f  victimology. See, e.g., S i lverm an,  Victim  
Precipitation: An Examination o f  the Concept, in VtCTl.xtoi.ociY: A N e w  Fo c u s  ( I .  D ra p k in  
& E. V iano  cds. 1974). Most s ta le  p ro g ram s include  such a provision, which is u n d e r s t a n d a ­
bly difficult to adm in is te r .  O n e  o f  the m ost  co m m o n  ap p lica t ions  o f  this provision occurs  
w h en  the  victim is c r im ina l ly  in ju red  a short  t ime af te r  solici .ing a prosti tute.  S ec  C o m m i t ­
t e e  o n  t h e  O f f i c e  o r  A t t o r n e y  G e n e r a l , N a t io n a l  A s s o c ia t io n  o p  A t t o r n e y s  
G e n e r a l , L e g a l  Is s u e s  in  C o m p e n s a t in g  V i c t im s  o p  V i o l e n t  C r im e  24-25 (1976) 
(here inaf te r  cited as I ssu es ] .  O th e r  s i tuat ions  in which  c om pensa tion  m ay possibly be  d e ­
nied inc lude  illegal h i tchh ik ing  o r  w ear ing  furs o r  jew elry  in a reas  well-know n fc r  h igh  
cr im e rales.

44. T ex . R ev , C iv . St a t . A n n . art. 83LI9— 1, § 7(c) (V c m o n  Supp .  1980). Pecun ia ry  
loss nccrucd to the d a te  o f  the a w ard  shall be pa id  in a lu m p  sum . a n d  future  expenses a rc  to 
be p a id  in insta l lm ents  unless the Board  finds a l u m p s u m  p ay m e n t  will p ro m o te  the interest 
o f  the c la im ant,  o r  the present va lue  o f  all  fu ture  pecuniary  loss does no t  exceed 81,000, Id .  
US 7<c)-(d).

45. Id .  § 7(b), T h e  550,000 m ax im u m  is a limit o n  the aggregate  c o m p en sa t io n  
aw ard ed  to all  c la im an ts  w hose  c la im  arises out o f  the in jury  o r  d ea th  o f  the sam e  victim. 
Id. T h e  Act establishes the highest m ax im u m  aw ard  o f  all the sta te  program s,  except for 

Ohio ,  which  also a llows $50,000. O h io  R e v . C o o e  A n n . § 2743.60(E) (Page Supp .  1979) 
The  'owcst o f  the stale  limits is S 10,000. sha red  by Califo rn ia ,  C onnecticut ,  Delaware ,  F lo r ­
ida, Hawaii ,  Illinois,  M assachusetts ,  N ew  Jersey, Tennessee ,  Virginia , a n d  W isconsin .  T h e
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tional facilities or provide counseling services.46 Upon the awarding o f  
com pensation, the slate becomes subrogated lo all the claimant’s rights to 
receive or recover benefits from collateral sources to the extent that the 
state has awarded compensation.47 The Act also provides that the Board 
shall award reasonable attorneys’ fees to attorneys representing successful 
claimants.48

B. P r o c e d u r e
After a victim submits an application to the Board, a clerk appointed by 

the Board reviews the application for com pleteness.49 A com plete applica­
tion is then reviewed by one Board member who determines whether a 
hearing is necessary.50 A hearing on the application must be held if the 
Board member deems it necessary or if  either the attorney general or the 
claimant requests a hearing.51 The Act gives the Board the special power 
to order the victim to submit to a mental cr physical exam ination or to 
order an autopsy o f a deceased victim “if  the mental, physical, or em o­
tional condition o f  a victim is material to a claim ”52 and if  the order is “for

T exas  m ax im u m  is co m m endab le ,  for in m an y  instances cr im inal  in juries  are permanently 
debili ta ting,  a n d  S 10.000 is quickly  exhausted .

M an y  stales also have a m in im u m  cla im  am o u n t .  T hese  states include  Connecticut and 
D e law are  (S25), Illino: (S200). K ansas ,  K entucky .  M ary lan d ,  M ichigan, M innesota,  New 
Jersey,  N e w  York. N c  .h D ako ta ,  Tennessee ,  and  Virginia (all SI00). C om m en ta to rs  tend 
to view a  m in im u m  claim requ irem en t  with disfavor.  See, &g., H. E d e l i i c r t z  & G. Ghis,  
supra no te  18, at 47.

46. T e x .  R e v .  Civ. S t a t .  A n n . art. 8309— 1. §§ 7(a)(2)-(3) (V ernon  Supp. 1980). In 
add it ion  to p rov id ing  public  c o n n .c l in g  service- '.he Board m ay con trac t  with private enti­
ties to p rov ide  these services. Id.

47. Id , § 11(a). Section l l ( a ,  is ar, unfor t  uc ly  drafted  section tha t  is susceptible to 
the ex trem e  in terpreta tion  that once a c la im an t  ha> received any  a w ard  front the Board, tiie 
state  becom es subrogated  to the to ta l a m o u n t  o f  collateral  recovery availab le  to the claim­
ant,  even i f  tha t  am o u n t  is m u ch  grea ter  than  the com pensa tion  a w ard ed  by the Board. 
Section 11(a) provides: “ I f  com pensa tion  is aw ard ed ,  the state  is sub roga ted  to all the c la im­
ant 's  rights to receive or recover benefits fo r  pecun iary  loss to the extent  compensa tion  is 
aw ard ed  from a source  which  is o r  i f  readily  availab le  to the c la im ant would  be a collateral 
source ."  Id .

Natural ly ,  the  s ta te ’s r ight o f  subroga tion  shou ld  be l imited lo the a m o u n t  aw ard ed  by tit-' 
state  to the c la im ant.  T he  am bigu ity  o f  § 11(a) cou ld  be s imply  rem ed ied  by an  amendm ent 
that moves the pitrase “ to the extent c om pensa tion  is a w ard e d "  to a position  immediately 
p reced ing  " th e  state  >s subroga ted ."

48. A/. § 12 provides:
As part  o f  an order,  the b o a rd  sha l l  de te rm ine  and  aw ard  reasonable  a t to r ­

ney’s ices, c o m m en su ra te  with services rendered , to be paid by the state  to the 
a t to rney  representing  the c la im ant.  A dd it iona l  a t to rney’s Ices m ay  be 
a w ard e d  by a  court  in the event o f  review. A t to rney’s fees m ay  be den ied  on a 
f inding that the c la im  o r  appeal  is frivolous. A w ards  o f  a t to rn ey ’s fees shall be 
in add it ion  lo aw ards  o f  com pensa tion .  It is unlaw ful  for an  a t to rney  to con­
tract for o r  receive any  larget sum  th an  the a m o u n t  allowed. A t to rn ey ’s fees 
m ay  not be paid to an  a t to rney  o f  a  c la im an t  unless an  a w ard  is m ade  to the 
c la imant.

49. Id . 8 5(a).
50. Id . 8 5fc).
51. Id . T h e  a tto rney  general  shall be sent a cony o f  every app lica t ion  received by the 

Board, a n d  m ay a p p e a r  at hearings a n d  present evidence c ither su p por t ing  ot opposing ap ­
proval o f  the application .  Id . § 5(b).

52. Id. § 5(e)(3). U pon  request the Board  must give the person exam ined ,  o r  tlte claim-
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oood cause shown.”5-1w

At any time after the denial or award o f  compensation, the Board may. 
on its own motion or at the request o f  the claimant, reconsider its deci­
sion 54 In addition, a claimant has the right to judicial review o f  a final 
ruling.55 To preserve this right, the claimant must file a "notice o f  dissatis­
faction” with the Board within twenty days o f  the ruling and bring suit in 
district court within twenty days o f  the filing o f  notice.56 The district court 
will then determine the issues de novo.57

The costs o f  awards and administration are to be paid exclusively from  
the Compensation lo Victims o f  Crime Fund, established in the state treas­
ury.56 This fund is solely comprised o f  additional court costs im posed on 
convicted criminals:59 S I5 in the case o f  a felony and S10 in the case o f  a

anl in the case o f  a  deceased  victim, a copy o f  the physic ian 's  o r  psychologist’s report .  Id .
§5 (0 .

53. Id.
54. Id . § 9(a).
55 Id . § 9(c). T h e  right to ju d ic ia l  review h as  been a perenn ia l  qualif ication for federal 

subsid ization  in the series o f  federal victim com pensa tion  bills. See, e.g.. H .R .  957, 96lh 
Cong., 1st Scss. § 4(a)(2) (1979).

56. T f.x . R e v .  C iv . S t a t . A n n . art.  8309— I, § 9(c) (V ernon  Supp .  1980).
57. Id.
58. Id. § 14(a).
59. T h e  fun d in g  o f  c o m p en sa t io n  p rogram s th rough  fining o r  im posing cour t  costs on 

convicted c r im inals  is a re la tively recent developm ent.  Califo rn ia .  Connecticut ,  Delaware ,  
F lorida,  M ary land ,  a n d  W ash ing ton  also use this m eth o d  o f  funding,  a lthough  p ro g ram  
appropria t ions  a rc  not l imited lo this source. O n e  c o m m e n ta to r  has suggested tha t  "(ijt is 
. . .  an illusion to look to c r im inal  lines, o r  subrogation ,  as a substan tia l  source  for f inancing 
repara tions  to cr im e victims." M. E d e m i k k t z  & G. Gp.ts, supra nose IS. at 290. T h e  T exas  
program  will test the accuracy  o f  this predic tion .

T h e  m eth o d  o f  fu nd ing  m ay  give rise lo a constitu t ional  challenge. One p rob lem  arises 
from the fact that  all convicted  cr im inals ,  except those  convicted  o f  m isd em ean o rs  w ith fines 
less than  S200, must  pay the  c o i n  costs irrespective o f  w h e th er  their  olTensc was violent o r  
nonviolent.  Arguably ,  since the court  costs a rc  to be used solely for the purpose  o f  c o m p e n ­
sating victims o f  viole..f c rim e, the  sta tu tory  classification o '. ' those indiv iduals  w ho  will pay  
the court  costs is not reasonab ly  re la ted  to the pu rpose  o f  the legislation an d  con travenes  the 
equal  protection  c lause  o f  the  lou r tcen lh  a m e n d m en t .  See. e.g.. M cL augh l in  v. F lor ida ,  379 
U.S. 184. 190-91 (1964).

T h is  e qual  protection  a rg u m e n t  was m ad e  before  the S u p rem e  C our t  o f  Flor ida  in State v. 
C liam pc, No. 53,811 (Fla .  Dec. 14, 1978), In Champa, the su p re m e  court  overru led  the 
lower court 's  finding tha t  the  fun d in g  provisions o f  the sta tu te  were  unconst itu t iona l .  C h ie f  
Justice E ngland  stated:

Laws w hich  classify violent a n d  non-v io len t  olfcndcrs  togethe r  for purposes 
related solely to the preven t ion  o f  v io lent crimes have consistently  been u p ­
held  against i ,ual  pro tec tion  a ttacks.  See U n i ted  States v. Urown, 484 F.2d 
418, 423 (5th Cir.  1973), cert, dented, 415 U.S. 960 (1974). . . .  It is not i r ra ­
tional for  the  legisla ture  sim ila rly  to co m b in e  all law breakers  for  the purpose  
o f  r em edy ing  the consequences  o f  v iolent crime.

/</., slip op. at 7. Urown, however ,  dctdt with the constitu t ionality  o f  a law proscr ib ing  the 
interstate  t ranspor ta t ion  o f  firearms by convicted  felons, regardless o f  the violent n a tu re  o f  
the felony. T he  broad  b rush  classification in Urown bears  a  far  m ore  ra tional  re la tion to the 
purpose  o f  (he sta tu te  th an  does the Chttmpe classification. T h e  Urown class ification can  be 
viewed us based not on ly  on the c r im inal  offense, but on post-crim e experience in prison, 
and  can be justified by the  h igh rate  o f  c r im es  com m itted  by ex-convicts.  In  Chompe a 
shoplifter was lined to he lp  pay for injuries sulfcred at the h a n d s  o f  rapists, m urdere rs ,  a n d  
a rm ed  robbers . U nlike  Urown, the  s ta tu to ry  classification in Chompe was no t  based on a 
reasonable  a t tem pt  to protec t  the public , n o r  was it based  o n  any  h a rm  directly caused  by
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misdemeanor punishable by imprisonment or by a fine greater than 
S200.60 The legislature deleted a proposed provision that would have al­
lowed courts to impose fines up to S 10,000 on individuals convicted o f  
violent crimes.61 Legislative estimates project that under the current Act, 
the collection o f  additional court costs should yield approximately two 
million dollars annually.62

II. The Theoretical Justification for Victim Compensation

Commentators traditionally have advarced two theories to justify the 
state’s assumption o f  the duty to compensate crime victim s.65 An exam i­
nation o f  these theoretical justifications is essential to an analysis o f  the 
restrictions and qualifications embodied in the Act. T he first theory is that 
o f  “state obligation.”64 The state obligation theory postulates that the state 
is under a duty to protect the citizenry and that when a person is criminally 
injured the state has failed in this duty; consequently, the state is obligated 
to compensate the victim .65 The state’s obligation further arises from the 
fact that the laws o f  the state prevent the victim from seeking personal 
retribution against the criminal and impede the victims’ civil recovery by 
incarcerating the criminal.66 The second theory, the social welfare the­
ory 67 is predicated upon moral considerations. This theory postulates that 
“an innocent victim ought to be entitled to aid, to maintain that degree of 
dignity, security, and comfort which he seeks to earn for h im self and his 
family,”68 and that the state should provide this aid.

At least one author has recognized that the provision for the general 
welfare is merely a motive behind victim compensation legislation, not a 
justification for it.69 The social welfare theory begs the question; the state’s 
power to provide for the general wclf?Tc offers no explanation for the 
state’s exercise o f  the power in this parti 'nr instance. Yet for some, the 
state’s moral obligation is sufficient reason for victim com pensation p r o ­

file ollcnder.  Since fiic fund ing  provisions o f  the Texas  Act a re  s im ila r  to those  o f  Florid-i, 
T exas shou ld  expect a challenge  s im ilar  to that  in Chpmpe.

60. Tf.x. R e v . C i v . S t a t . A n n . art. 8309— 1, § Mb (Vernon  Supp .  1980).
61. Proposed  S .II. 21 was am e n d ed  Apr. 26, 1979, to delete § 15, H o u se  F lo o r  A m e n d ­

m ents  to S.It. 21, Tl-X. H .R .J .  1903 (1979). A rem nan t  o f  old § 15 m ay  be seen in tj 3(10), 
which defines cr im es o f  violence a l though  there is no longer an y  reference  to crimes of 
violence in the Act. T u x .  R e v . C i v . S t a t . A n n . art.  8309— 1, § 3(10) (V e rn o n  Supp .  1980).

62. Fiscal N ote  acco m p an y in g  S.H. 21, Apr. 10, 1979.
63. See  G a law a y  & R u lm a n ,  Victim Compensation: An Analysis o f  Substantive Issues, in 

CONSIDERING t h e  V ic t im ,  supra note 10, at 421 -22 ;  Schafer, Victim Compensation anti AV■ 
sponsibi/ity, 43 S. C a l .  I . R ev .  55, 58-59 (1970 ) .

64. Schafer,  supra no te  63, at 58.
65. See  M cA dam , supra note 5, at 351.
66. T h e  a rg u m en t  tha t  the state  im pedes  the victim's civil recovery by  incarcerat ing  the 

c rim inal is so m ew h a t  incongruous  with the a rgum en t  that the stale  is a t  fault  for not apptc  
(tending the crim inal;  nevertheless, both arc often  advan ced  together. See, e.g., G a law av  ■& 
R u tm an ,  supra note 63, at 421-22.

67. See Schafer, supra note  11, at 48.
68 Note, The New Jersey Criminal Injuries Compensation Act, 27 R u t g e r s  L. R e v , 727,

728 -29  (1 97 4 )  (quot ing N .J . V i o l e n t  C r im e s  C’o m I'ENs a i i o n  Ho a r d , F i r s t  A n n u a l  R e­
p o r t  5 (1973)).

69, M cA dam , supra note  5, at 351.
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grams. The distinguished English jurist Rupert Cross stated, “If there is a 
widely recognized hardship, and if that hardship can be cheaply remedied 
by state com pensation, I should have thought that the case for such a rem­
edy was made out, provided the practical difficulties are not too great.’*70

The slate obligation theory appears to provide a sounder basis for victim  
com pensation programs than does the social welfare theory, but its prem­
ises are rather questionable. The state obligation theory is predicated 
upon the failure o f  the state to protect the victim; however, ascribing fault 
to the state is erroneous.71 The criminal is at fault, and to place blame on 
the state is to engage in a fiction and to ignore the individual will o f  the 
criminal.72 A state cannot protect all people at all times, and it is debata­
ble whether a state should attempt to do so.

Other theories advanced in justification o f  com pensation programs are 
often merely additional benefits o f  such legislation, not underlying justifi­
cations. Am ong these prospective benefits are the increased cooperation  
with law enforcement agencies engendered by eligibility requirements,73 
anti-alienation o f  the victim ,74 and even the political benefit accruing to 
sponsors o f  victim com pensation who act because “this . . .  is what the 
people want.”75

If a primary justification for the state’s assumption o f  the duty to com ­
pensate victims must be identified, perhaps it is that the state is in the best 
position to spread the severe losses incurred by a relatively small group o f  
victims. The loss-spreading function o f  victim com pensation programs has 
long been recognized,76 but rarely suggested as a justification for state 
com pensation.77 A state’s unique ability to spread these losses efficiently, 
com bined with a state’s general duty to provide for the public welfare, 
implicates a state duty to establish these programs. In a sense, victim com ­
pensation may be viewed as the statutory analogue o f the common law 
doctrine o f  vicarious liability. In both cases, liability is not based on fault 
but is imposed with the belief that it is better to subject all o f society to

70. Cross , Compensating Victims o f  Violence, T i i e  L i s t e n e r  815, 816 (M uy 16, 1963), 
quoted in Childrcs,  supra note  23, a t  '148.

71. Childrcs ,  supra note  23, at 455.
72. Id.
73. See M cA d am , supra no te  5, ul 353.
74. For  a discussion o f  the theory o f  v ictim an ti-a l iena tion ,  see text a ccom pany ing  note 

100 infra.
75. See M c A d a m , supra note  5, at 353.
76. M argery  Pry, the Fnglish penal  r e fo rm e r  w ho is frequen tly  given credit for the re ­

birth  o f  victim com pensa tion ,  spoke o f  the loss-spreading aspects o f  victim com pensa tion  in 
her sem inal  m ticlc. Fry ,  Justice fo r  Victims, 8 J, Pun .  L. 191, 192-93 (1959),

77 R obert  Childrcs ,  an  influential  c o m m e n ta to r  d u r in g  the nascent  stages o f  state  vic­
tim co m p en sa tio n  stated:

(A| sufficient, in d ependen t  basis for co m p en sa tio n  rests on  co m m o n  sense 
ra the r  than  the m etaphysics  o f  causa t ion  a n d  responsibili ty. I indcntic  losses 
ought to be spread. T h a t  violence an d  d a m a g e  c r im inally  inflicted arc e n ­
d em ic  to A m erican  society canno t  lie d ispu ted .  T h is  premise  a lone  is a  suffi­
cient basis for the conclusion tha t  the  d a m a g e  ough t  to be spread a m o n g  all 
potential  victims.

Childrcs ,  supra note 23, at 457.
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small incrcn.--r.ts o f  loss rather than to allow individuals to suffer radical 
shifts in theii econom ic status.78 Under the doctrine o f  vicarious liability, 
society must eventually shoulder the loss incurred by an individual injured 
by a negligent employee; the loss is reflected in the goods purchased from 
the employer, and thereby society pays the true cost o f  the goods.™ Like­
wise. victim compensation programs allow the loss suffered by a crime vic­
tim to be rcllccted as a true cost o f  living in society, either directly, through 
the imposition o f  taxes, or indirectly, by the assessment o f  criminal fines.80

III. Controversial Restrictions in the Texas Act

The assumption that loss-spreading is the primary justification o f the 
state’s duty to compensate victims o f  crime raises questions concerning the 
validity o f  som e o f  the major restrictions on recovery included in the Texas 
Act. Certain provisions bear no relation to either the loss-spreading or the 
state obligation theories. These provisions include the exclusion o f  victims 
who live in the same household with the criminal,sl and the requirement 
that the victim, regardless o f  the size o f his loss, show that he will suffer 
financial stress as a result o f  his injury.82 These two requirements are par­
ticularly important because o f  the breadth o f  their application. This Com­
ment, therefore, examines; these restrictions in light o f  the reasons offered 
for their support and the dctrimcn'al effects they may cause.

A. F in a n c ia l S tr e s s

Perhaps the most contentious issue concerning victim compensation leg­
islation today is whether recovery should be contingent upon a showing of 
financial need or stress. Those in lavor o f  such a requirement claim that 
fiscal limitations demand a restriction on program outlays because a needs 
requirement will cut back on the total amount awarded and thereby ensure 
compensation for the neediest individuals.83 The proponents o f  need re­
quirements arc invariably the legislators, perhaps because legislators are 
naturally most sensitive to the potential budgetary ramifications o f  pro­
posed legislation.84 Objective commentators and experienced victim com­
pensation program administrators,85 however, have rarely favored

78. See F. H a k i 'e k  & F. J a m e s , T in ;  L a w  o r  T o r t s  75‘)-6'I (1056).
79. See  Calabrcsi,  Som e Thoughts on Risk Distribution and the Law o f Torts, 70 Yai i. 

L.J. 499 (1961).
80. T h e  m eth o d  o f  fund ing  adop ted  by Texas,  (lie imposition o f  add it iona l  fines upon 

c r im inal  offenders, T e x .  Ruv. Civ.  S t a t . A n n . art. 8309— I, § 14(c) (V ernon  Supp. Ios*•> 
m ay be seen as a partial  recap ture  by society o f  the loss suffered as a  result o f  the crimes, la 
a sense, u n d e r  the T exas  m ethod,  society pays the  cost o f  victim com pensa tion  in advance.

81. td. tj 6(c)(4).
82. Id . tj 6(c)(3).
83. See Note, Virginia Adopts Statute to Compensate the Victims o f  Crime. 11 U. Ric m 

L. R uv .  679, 682 (1977).
84. See H. Ed e l i i e r t z  & G. Gr.ts,  supra note 18, at 31-35.
85. In a n  opinion survey taken o f  20 victim com pensa tion  p ro g ram  administrators,  on!;, 

three felt that  the  victim’s need should  be a  prerequisite  in m ak in g  a n  aw ard .  Hrooks. Came 
Compensation Programs: An Opinion Survey o f Program Administrators. II CrIMInoI.oM 
25 8 ,269-70  (1973).
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requirements o f  financial need or stress; in fact, many ardently oppose  
such provisions.815 Nevertheless, approximately half o f  the states with vic­
tim com pensation plans use som e sort o f  financial means test.87 The Texas 
Act includes a typical provision: “The board shall deny the application if: 
. . .  the claimant will not suffer financial stress as a result o f  the pecuniary 
loss arising out o f  the criminally injurious conduct.’’*8 The generally ac­
cepted reason for the inclusion o f  such a provision is the anticipated reduc­
tion in expenditures.89 Whether it is reasonable to anticipate a substantial 
reduction in expenditures is a question that this Comment addresses later 
in this section, after the general undesirability o f financial stress tests is 
examined.

G e n e r a l  U n d e s i r a b i l i t y  o f  a  F i n a n c i a l  S t r e s s  T e s t . A financial stress test is 
undesirable for a number o f  philosophical and practical reasons. The re­
quirement that a claimant show financial need essentially changes the fo­
cus o f  the program from the com pensation o f crime victims to the 
provision o f  welfare 90 As mentioned earlier, one o f the primary goals o f  a 
victim com pensation program should be to spread effectively the losses re­
sulting from crime related injuries,91 and this goal can only be achieved by 
adopting a rcsiitutionary approach that ignores the econom ic status o f  the 
victim. Instead o f  functioning as a loss-spreading device, an act including  
a financial stress test serves to reallocate wealth by limiting eligibility for 
recovery to those who meet a certain standard o f need. W hile com pensa­
tion programs arc admittedly enacted to benefit the general welfare, they 
should not be transformed into welfare programs because victims o f  crime 
are not limited to any one incom e group 92 The drafiers o f  the Uniform

86. See, e.g., Chilurcs,  supra note 23, a t  462; H. E d e h i e r t z  & G. G e is , s u p r a  note  18, 
at 83-85.

87. C a l . G o v ’t  C o rn :  § 13964(2) (W est  Supp .  19S0); F l a . S t a t . A n n . § 960.13(7) 
(W est Supp. 1979); K a n . St a t . A n n . § 74-7305(d) (Supp. 1979); K v .  R ev .  S t a t . 
§ 346.140(3) (1977); M r .  A n n . C o d e  art.  26A, § I2 ( l ) ( l )  (1973 <x Supp. 1979); M i u i .  C o m e . 
L a w s  A n n . § 18.361(5) (W est Supp .  1967-1979); N.Y. Exr.c. L a w  § 631.6 (M cK in n ey  1972); 
T e x . R e v . C i v . S t a t .  A n n . art. 8309— 1. § 6(c)(3) (V ernon  Supp .  1980); V a . C o d e  § 19.2- 
368.13 (Supp. 1979): W ts .  S t a t . A n n . § 949.06(b) (W est Supp. 1979-1980) use financial 
m eans  tests. A l a s k a  S i a t . § I8,67.080(3)(e) (1974 & Supp .  1979), allows considera t ion  o f  
f inancial need, but docs not require  a show ing  o f  need.

88. Tl-X. R e v . Civ. S t a t .  A nn. art. 8309— I, § 6(c)(3) (Vernon Supp. 1980). Financial 
stress is defined in id. § 3(6):

(6) “ F inancia l  stress’’ m eans  f inancia l  h a rd sh ip  experienced by a c la im ant 
as a  result o f  pecuniary  loss from cr im ina l ly  in jurious conduct  giving rise to a 
c la im  u n d e r  this Act. A c la im an t  suffers financia l stress only if  he o r  she c a n ­
not m ain ta in  his u r  her cus tom ary  level o f  health ,  safety,  and  educa tion  for 
h im self  o r  herself  a n d  his o r  her d e p en d e n ts  w ithou t  un d u e  financial hardship .
In m ak in g  its finding, the board  shall  consider  all re levant  factors, including:

(A) the n u m b e r  o f  the c la im a n t ’s dependen ts ;
(It) the usual liv ing expenses o f  the  c la im an t  an d  his o r  her family;
(C) the  special needs o f  the c la im an t  and  h is .or  her dependents ;
(D ) the c la im an t 's  incom e an d  potentia l  e a rn in g  capacity; and
(E) the  c la im a n t ’s resources.

89. Sec  H. E d e l i i i .r t z  & G. G e is , supra note  18, at 32.
90. Id. a t  91-92.
91. See  notes 76-80 supra and  acc o m p a n y in g  text.
92. See  .So u r c e b o o k , supra no te  12, at 318.



702 S O U T H W E S T E R N  L A W  J O U R N A L [Vol. 34 1980]
Crime Victims Reparations Act recognized the dangeir o f  this transforma­
tion: “ If the test is included, however, a real threat to the integrity o f  the 
program is posed because a strict ‘needs’ requirement will limit benefits o f  
the program lo persons already on welfare and thus be merely an exercise 
in bookkeeping.”93

In addition to these problems, the financial stress test creates substantial 
practical difficulties. Instead o f  focusing on the claim ant’s injury, the 
Board will spend a great deal o f  time investigating the claim ant’s wealth. 
The am ount o f  administrative effort directed at the determination o f  
financial need should not be underestimated. The N ew  York Crime Vic­
tims Com pensation Board consistently reported that the most difficult 
probl m faced was the determination o f  serious financial hardship.9-4 
Thus, the financial stress test certainly will substantially increase the time 
required to process each claim, as well as distract the administrators from 
other investigatory tasks. Perhaps more importantly, the procedure for 
determining financial stress is necessarily dem eaning.95 Each applicant 
will be forced to divulge whatever private financial information the Board 
considers necessary for its decision.96 The victim cannot help feeling that 
he is on trial when he is put in the uncomfortable position o f  proving he is 
poor enough to deserve recovery.97 A California Board official charged 
with coordinating the determination o f  need stated:

[I]t’s making the program exceedingly unpopular because the people 
com e in again and again and say because I was frugal, because I saved 
a dollar, I’m being deprived o f  my com pensation, whereas the man 
who threw the money away, or the woman who threw it away, is go ­
ing 10 get m oney from you. This story you hear over and over again, 
and the Board is getting sick o f  it.98
The public sentiment expressed against the programs using a need re­

quirement bears on another issue. One o f  the recognized benefits o f  victim 
com pensation programs is the anti-alicnating effect on individual vic­
tims.99 Theoretically, state-provided com pensation for victims should help 
dissipate the disillusionm ent o f  individuals who, having suffered criminal 
injuries, suffer additionally through losses o f time and incom e incurred as 
a result o f  their attempts lo  cooperate in prosecution efforts.100 If victims 
who innocently suffered are denied com pensation because their income 
level is not low enough, this achievem ent is likely to go unrealized. In fact, 
the experience o f  other states suggests that, if  anything, the programs that 
use a financial stress test increase alienation.101

93. U n i f o r m  C r im e  V ic t im s  R e p a r a t io n s  A c t  § 5(g), C o m m en t .
94 H. E d e l h e r t z  & G. G e is , supra no te  18, at 58-59.
95. Id . a t  272.
96. T e x . R e v . C i v . St a t . A n n . art. 8309—  I, § 4 (d ) ( 5 )  (Vernon  Su p p .  1980) a l lows the 

B oard lo requ ire  tha t  an  app licat ion  conta in  w h a tev e r  in fo rm at ion  n considers  necessary
97. Sec  H. E d e l i i e r t z  & G .  G e is . supra n c tc  18, at 62-63 (applican t  s ta ted  upon  leav­

ing hearing: “ I feel like a  crim inal") .
98. Id . at 92.
99. Schafer ,  supra note  11, at 48.

100. Id.
101. T h e  c h a i rm a n  o f  the N ew  Y ork Board has  been q u o ted  as r e m a rk in g  at a cotlfer-
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T h e  F i s c a l  B e n e f i t . Although the detrimental effects o f  the financial stress 
requirement are widely recognized, Texas and a large number o f  other 
states have included such provisions in their victim compensation statutes. 
As previously mentioned, the popularity o f  the stress requirements can be 
attributed to the legislative perception that such restrictions w ill result in 
substantial fiscal savings. On the whole, however, the savings to be 
achieved from these provisions have been greatly overestimated. First, the 
administrative costs associated with the financial stress test are perhaps the 
highest o f  any one phase o f  the investigatory procedure.102 In addition to 
the time spent analyzing financial data submitted by the claimant, officials 
will necessarily spend a great deal o f  time cross-checking this information  
with employers, banks, and other sources.103 The Board will have to m ake 
an individual judgment in each case, weighing the factors specified in the 
Act as well as any additional standards it may choose to adopt.104 Sec­
ondly, those individuals who would be excluded by a financial stress lest 
are very likely to be compensated by som e collateral source, such as insur­
ance, medicare, or workers’ com pensation.105 Thus, to the extent o f  the 
collateral compensation, these victims would be precluded from recovery 
irrespective o f  the financial stress test.106 Furthermore, wealthier victims 
are less likely to be w illing to go through the com pensation process to re­
cover a relatively small loss.107

The combination o f  the substantial increase in administrative cost and  
the fact that a large number o f  those who would be excluded by the 
financial stress test would also be excluded by other restrictions indicates 
that the fiscal benefits o f  the test are not likely to be very large. The New  
York Board has estimated that the elim ination o f  the stress test from the 
N ew York program would result in only an additional 5150,000 in overall 
expenditures, an increase o f  ten percent.108

The decision to adopt or retain a financial stress test involves a com pari­
son o f  the fiscal benefits o f  the provision with the potential detrimental 
effects. Considering the probability that a relatively small increase in costs 
would result from an abandonment o f the test, the victim alienation and 
the inequitable denials o f  recovery that will accompany the test should  
compel the abandonment o f  the financial stress requirement. The majority

encc o f  com pensa tion  bo a rd  adm in istra to rs ,  " I  d o n ' t  know ab o u t  you. but the  letters wc get 
no  new spaper  would publish ,  believe you me, when  wc tu rn  dow n  so m e o n e  on serious 
financial h a rd sh ip ."  H. E d e m i e k t z  & G. G u ts ,  supra no te  IS. at 59.

102. h i  a t 272.
103. See  C om m ent ,  New York Crime Victims Compensation Act: Four Years Litter, 7 

C o l u m . J.L. & S o c .  P k o h . 25, 31 (1971).
104. In de te rm in ing  financial stress, the Hoard is to "consider  all  re levant factors," in ­

c lud ing  those  listed in §§ 3(6)(A)-(H). Tex. R i ;v . C i v . S t a t .  A n n . art.  8309— I, § 3(6) 
(Vernon  Supp. 1980).

105. M e  Geis, California's New Crime Victim Compensation Statute, 11 S a n  D i e g o  L 
R e v . 880. 904 (1974).

106. See  note 37 supra.
107. See  Geis,  supra note  105, at 904.
108. II. E o e l i i e k t z  & G. G r is , supra note  18, at 59, Th is  figure is based  on  the expected  

increase in aw ards  m inus  the expected adm in is t ra t ive  savings.
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V..

o f  administrators o f  existing programs, a:, well as most commentators, op ­
pose basing victim com pensation programs on need and recognize that it is 
preferable that administrators spend tneir limited time processing claims 
instead ol prying into innocent victim s’ private affairs.107 This Comment, 
therefore, proposes that the financial stress provision o f  the Texas Act be 
deleted.

B. The Relational Exclusion

Almost every compensation program in existence contains som e type o f  
relational110 exclusion provision.111 These provisions establish a class o f  
victims who, regardless o f  the severity o f  their need, arc denied com pensa­
tion solely because a statutorily preserved relationship exists between 
them and the criminal responsible for their injury. In some states this rela­
tionship is defined by degrees o f  consanguinity.112 A number o f  states 
deny recovery to victims involved in sexual relationships with the crimi­
n al,113 while others limit the exclusion lo  those victims residing in the same 
household as the crim inal.11-1 These three provisions are sometimes com ­
bined within a single statute.115 The Texas Act uses the household exclu­
sion: “The board shall deny the application i f . . . the victim resided in 
the same household as the offender or his or her accom plice."116 Unfortu­
nately, the Act does not define "household,"117 nor docs it specify whether

109. T exas  narrow ly  missed d isqualif ication  for federal subsidization u n d e r  the 1979 
Victims o f  C r im e  Act bill, H.R. 957, 96 th  Cong., 1st Scss. (1979). H .R. 957 is the result of  
conference com m ittee  com prom ises  o f  the  1977 bill, H .R. 7010, 95th Cong.,  1st Scss. (1977). 
T h e  Senate  h ad  proposed  an  a m e n d m e n t  to H .R. 7010 that would  exclude  from federal 
subsid ization  states using m eans  tests.

T h e  conferees no te  that S e n a to r  K ennedy ,  one o f  the m anagers  on  the part 
o f  the Senate ,  believes q u i te  strongly that  Sta tes  receiving funds u n d e r  this Act 
should  no t  impose financial m eans  tests w hen  de te rm in ing  eligibility. He b e ­
lieves that no  innocent  victim o f  a  cr im e sh o u ld  be requ ired  to b e a r  the e co ­
nom ic  b u rden  o f  a crime, tha t  a u n ifo rm  s ta n d a rd  o f  eligibility should  be used 
nationwide ,  that  m eans  tests arc not only  a rb i t ra ry  but also dem ean in g ,  that 
such tests m ay  have  the effect o f  d iscourag ing  c la im ants  from  apply ing  lot 
com pensa tion ,  a n d  that  there  has been n o  conclusive  showing that  such tests 
arc cost effective.

H .R. RiiP. N o .  1762, 95th Cong.,  2d Scss. 11 (1978). T h e  conference com m ittee  decided not 
to a dop t  the S ena te  a m en d m en t ,  however,  reasoning that  in light o f  the relatively small
(25Co) federal con tr ibu t ion  to the s ta te  p rogram s,  the states sh o u ld  lie free to m ak e  their  own
de te rm ina tions  concern ing  the desirabil i ty  o f  a m ean s  test. td.

110. T h e  term  " re la t io n a l"  is used  in this C o m m e n t  to describe  exclusions based  on some 
re la tionship  between the victim an d  the crim inal .  T h ese  exclusions are som etim es  rclcrrcd 
to as familial,  but this te rm  fails to describe  the  vuricty  o f  re la tionships tha t  m ay  give rise to 
exclusion.

111. On ly  C a lifo rn ia  a n d  D e law are  d o  no.1 have  re la tional  exclusions.
112. E.g., M u , A n n . C o d e  art. 2'6A, § 2(d) (1973).
113. E .g . , A l a s k a  S t a t .  § 18.67.130(b)(2) (Supp.  1979).
I N .  E.g. , M ie n .  C o m p . L a w s  A n n . § I8.354(4)(2)(c) (W est Supp. 1967-1979).
115. E.g.. C o n n . G u n . S t a t . § 5 4 - 2 1 1(b) (1779); F i .a . S t a t . A n n . § 960 .04(2 )  (West 

Supp. 1979); Ky. R e v . S t a t . § 346.050,(2) (1977).
116. T l x . R u v . C i v . S i a t . A n n . art. 8309— I, § 0(c)(4) (V ernon  Supp. i980).
117. T h e  s ta tu tory  app ea ran ce  o f  the w ord  "h o u s eh o ld "  lias previously caused  disagree­

ment. Cf. G a s to n  v, G a id n c r ,  247 1-. Supp .  441 (D.S.C . 1965) ( in terpreta tion  o f  “ house­
ho ld"  de te rm in a tiv e  o,.‘child 's  right to social securi ty  benefits). Hie M ichigan Act expressly
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the exclusion applies only to those residing together at the time o f  the inci­
dent or to those who have resided together at arty time in the past.118 For 
example, whether the exclusion would apply to a wife assaulted by her 
husband when the couple had separated one week before the incident is 
unclear.

The household exclusion may yield a harsh result. The most obvious 
example occurs in the case o f  intcrspousal murder. When a husband 
murders his wife, the children suddenly find themselves alone, their 
mother dead and their father in jail. N o victims arc more innocent nor 
more deserving o f  society's aid than such children. Yet because these vic­
tims o f  crime resided with their parents, they arc denied funds that the 
state distributes to others in far less need .119

The household exclusion does not contribute to the program’s goal o f  
loss-spreading because there is no reason to assume that pecuniary loss 
suffered as a result o f  a crime committed by a co-resident should be less 
severe than a loss accompanying an injury suffered at the hands o f  a stran­
ger. Commentators, however, generally advance four justifications to sup­
port the policy o f  relational exclusion: (1) prevention o f  fraud and 
collusion;120 (2) prevention o f  the criminal from benefiting from his 
crim e;121 (3) limitation o f expenditures;122 and (4) avoidance o f  grants to 
victims who arc partially icsponsible for the crim e.123 W hile these argu­
ments all involve valid considerations, they cither are based on assump­
tions that have proven invalid in light o f experience, or focus on problems 
that can adequately be solved through more equitable alternative methods.

F r a u d , C o l l u s i o n , a n d  I n d i r e c t  B e n e f i t . The first two arguments in favor o f  
relational exclusions arc conceptually linked. Those who favor a rela­
tional exclusion fear that the relative or co-resident responsible for the in­
jury will ultimately benefit from his or her act through the compensation  
allowed the victim. Similarly, when the victim and the offender arc ac­
quainted, the proponents o f relational exclusions perceive a greater oppor­
tunity for fraud and collusion. Little i f  any merit attaches to either o f  these 
arguments, however, especially since the problems o f fraud and indirect 
benefit are adequately prevented by other provisions o f  the Act.

In the first place, the victim must suffer physical injury in order to be 
elig ib le,12,1 and then he can recover only for documented pecuniary loss

excludes dom estic  employees from the household  exclusion. M i n t .  C o m i*. L a w s  A n n . 
§ I8.354(2)(c) (W est Supp. 1979).

118. T he  sta tu tes  o f  o th e r  states a ic  genera lly  q u i te  c lear  as to the t ime o f  cohab i ta t ion  
(hat will cause  an  exclusion. See, e.g., A l a s k a  S i a i .  fj 18.67.130(b)(2) (197-1 .V Supp .  1979) 
(cohab i ta t ion  -it time o f  incident).

119. See Note ,  Illinois' Crime Vienna Compensation Act, 7 Lov .  C m .  L.J, 351. 359-61 
(1976).

120. See M cA dam , supra note  5, at 361-63,
121. See I)rooks, How Well Are Criminal Injury Compensation Programs Performing?, 21 

C k im u  & D i  lin q u i-N C V  50. 54 (1975).
122. See  II. E m - u u i u z  & G. O ta s ,  supra note  18, at 269.
123. Id.
124 lu x .  K l v . Civ. S t a t . A n n . art. 8309— I, 8 6 (b )  (V e rn o n  Supp . 1980),
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such as medical expenses.125 The number of people willing to injure them­
selves seriously enough to require medical attention in order to defraud 
the program is likely lo be negligible. If an individual wanted to defraud 
the program by seeking recovery for an accidental injury', he could blame 
an imaginary stranger instead of a relative.126

The A c ’s requirement for cooperation with the local law enforcement 
agency,127 however, most strongly rebuts both the indirect benefit and 
fraud arguments. In order to be eligible for compensation, a claimant 
must report the crime within seventy-two hours128 and fully cooperate with 
the police.129 Presumably, this cooperation involves filing a complaint and 
aiding in all prosecutorial efforts. In order to benefit from his crime, there­
fore, the criminal would first sacrifice his freedom. Furthermore, the vic­
tim’s willingness to prosecute should operate to create a rebuttable 
presumption of a lack of collusion.130

Finally, those who cling to the indirect benefit theory can be satisfied by 
an alternative to relational exclusions that does not result in the exclusion 
of a large class of innocent and needy victims. The drafters of the Uni­
form Crime Victims Reparations Act have abandoned the relational exclu­
sion in favor of a more equitable test: “Reparations may not be awarded 
to a claimant who is the offender or an accomplice of the offender, nor to 
any claimant if the award would unjustly benefit the off' ndcr or accom­
plice.”131 In addition to the unjust benefit clause, the Uniform Crime Vic­
tims Rcj. .irations Act includes un optional addendum that creates a 
presumption of unjust benefit in certain relational situations. This section 
is to be used or omitted “according to the legislative appraisal of the op­
tions involved.”1-32 Although this addendum could cause a hardship in 
certain circumstances,1-33 it is preferable to the absolute exclusions in com­
mon usage, for it gives the Board an option:

[Unless the Board determines that the interests of justice otherwise 
require in a particular case, reparations may not be awarded to the 
spouse of, or a person living in the same household with, the offender 
or his accomplice or to the parent, child, brother, or sister of the of­
fender or his accomplice.]134

North Dakota135 and Ohio136 have both adopted the Uniform Crime

1.15. A/. § 7(a)(1).
126. Program reports from various states have revealed th-ii the fraud that was expected 

to accompany the programs has simply not materialized. Sec H. EF'I-lhertz & G. Gins, 
supra note 18, at 279-81.

127. Tex. R ev. C iv. Sta t . A n n . art. 8309—1, § 6(d)(D (Vernon Supp. 1980).
128. Id tj 6(c)(1).
129. Id. tj 6(d)(1).
130. See Note, supra note .119, at 359.
131. U nifo rm  C rim e  Victim s R epa ra tio ns Ac t § 5(e).
132. Id. § 5(o), Comment.
133. One author has suggested that n rebuttable presumption of unjust benefit might 

cause a hardship on children seeking recover)-. McAdam, supra note 5. at 362.
134. U nifo rm  C rim e Victim s R epa ra tio ns Act § 5(c) (brackets in original).
135. N.D. C en t . Code § 65-13-06(3) (Supp. 1979).
136. O hio Rev. C o d e  A n n . § 2743.60(11) (Rage Supp. 1979).
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Victims Reparations Act exclusions, and the head of the North Dakota 
program has evaluated the provision as valuable and equitable.137

Fiscal Considerations and the Participatory Theory. Members of society 
generally perceive that a high proportion of violent crimes occur in domes­
tic settings.1-3 Garnering additional support from the indirect benefit the­
ory, legislators have included relational exclusions with the view that the 
elimination of this large class of claimants will ease the constraints of a 
limited budget. Yet the experience cf the N e w  York program, which e m ­
ploys a familial exclusion,139 suggests that such financial benefits have 
been overestimated. In the first four years of the program, ol 3,238 claims 
filed, 1,380 were denied.140 Only seventeen of these 1,380 denials were 
based on the relationship between the ofTendcr and the victim.141

Nevertheless, the emendation of the household exclusion undeniably 
would result in an increase in administrative costs, even though the actual 
increase in claims may be negligible. An increase in administrative costs is 
likely because it is probable that more administrative time will be spent in 
examining the possibility of victim participation in an interfamilial crime 
than in a crime committed by a stranger.142 In fact, the idea that the vic­
tim of an interfamilial crime is usually partially responsible for the crime is 
a multifarious concept underlying the exclusions.143 When a wife has been 
severely beaten by her husband, the police, the courts, and the community 
too often believe that “ ‘she must have done something terrible to provoke 
such a response.’ ”144 The public perception of victim participation in in- 
tcrfamilial crimes, however, cannot justify the relational exclusion because 
the Act already includes a provision for reducing recovery to the extent 
that the victim precipitated the crime, and every claim will be examined in 
this light.145 Although the Board possibly might choose to devote more 
time to the determination of victim precipitation in interfamilial crimes, 
precluding a sizeable class of victims from recovery on the mere suspicion

137. Gross, \upra note 12, at 35. Indiana has responded directly to the inequitable po­
tential of the relational exclusion by limiting exceptions to the exclusion of legal non-spousal 
dependents of the criminal:

A person who commits a violent crime upon which an application is based, 
or an accomplice of that person or a member of the family of that person, is 
not eligible for assistance under this chapter. However, if the victim is a legal 
non-spousal dependent of the person who commits a violent crime, compensa­
tion may be awarded where justice requires.

In d . C o d e  A n n . tj l6-7-3.6-5(b) (Burns Supp. 1979).
138. See H. Ed e liie rtz  & G. Geis, supra note 18, at 269. This perception is somewhat 

distorted because the Department of Justice estimates that less than 10% of all aggravated 
assaults are indicted upon relatives. Sourckiiook, supra note 12, at 334-35. The public 
perception linds justification in the statistics of murder, however, for approximately 30% of 
all murders arc cither interfamilial (22%) or romantically related (7%). Id, at 457.

139. N.Y. Exec . Law § 624(2) (McKinney Supp. 1972-1979).
140. H. E d e lh e r t z  f :  G. G eis, supra note 18, at 43.
141. Id. at 53.
142. Id. at 269.
143. Id
144. T. D av idso n , C on ju o a l  C rim e 74 (1978).
145. Tax. R ev. C iv. Sta t . A n n . art. 8309—1, § 6(d)(2) (Vernon Supp. 1980).
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t h a t  t h e  i n v e s t i g a t i o n  o f  t h e i r  c l a i m s  w i l l  p r o v e  m o r e  c o s t l y  t h a n  a n o t h e r  

g r o u p  o f  c l a i m a n t s  i s  u n j u s t .

I n  s u m m a r y ,  n o  v a l i d  r e a s o n  e x i s t s  f o r  t h e  e x c l u s i o n  o f  t h e  b r o a d  c l a s s e s  

o f  v i c t i m s  a f f e c t e d  b y  t h e  r e l a t i o n a l  e x c l u s i o n  p r o v i s i o n s .  T h e  f e a r s  o f  

f r a u d  a n d  c o l l u s i o n  a r e  r e n d e r e d  n u g a t o r y  b y  t h e  r e q u i r e m e n t  f o r  c o o p e r a ­

t i o n  i n  t h e  a p p r e h e n s i o n  a n d  p r o s e c u t i o n  o f  t h e  v i c t i m .  T h e  p o s s i b i l i t y  o f  

i n d i r e c t  b e n e f i t  t o  t h e  c r i m i n a l  is  a l s o  l e s s e n e d  b y  t h e  c o o p e r a t i o n  r e q u i r e ­

m e n t  a n d  m a y  b e  e l i m i n a t e d  c o m p l e t e l y  b y  t h e  a d o p t i o n  o f  t h e  U n i f o r m  

C r i m e  V i c t i m s  R e p a r a t i o n s  A c t  p r o p o s a l . 1-16 T h e  f i s c a l  b e n e f i t s  a c c r u i n g  t o  

a  p r o g r a m  f r o m  r e l a t i o n a l  e x c l u s i o n s  a r c  m i n i m a l ,  a n d  n e i t h e r  t h e  s l i g h t  

d e c r e a s e  i n  c l a i m s  n o r  t h e  r e d u c t i o n  o f  a d m i n i s t r a t i v e  c o s t s  a s s o c i a t e d  w i t h  

a n  u n d o c u m e n t e d  p e r c e p t i o n  o f  v i c t i m  p r e c i p i t a t i o n  j u s t i f i e s  t h e  e x c l u s i o n  

o f  a  l a r g e  c l a s s  o f  i n n o c e n t  v i c t i m s .

I V .  The Need for Adequate Publicity and Effective Claim
F o r m s

W h i l e  t h e  n e e d  f o r  a d e q u a t e  p u b l i c i t y  c a n n o t  b e  t e r m e d  a  l e g a l  i s s u e ,  

t h e  e x t e n t  o f  p u b l i c  e d u c a t i o n  a n d  i n f o r m a t i o n  l a r g e l y  d e t e r m i n e s  t h e  e f ­

f e c t i v e n e s s  o f  a n y  c o m p e n s a t i o n  s t a t u t e .  H o w  t h e  p u b l i c  i s  i n f o r m e d ,  t h e  

e a s e  o f  a c c e s s  t o  t h e  a p p l i c a t i o n  f o r m s ,  a n d  t h e  n a t u r e  o f  t h e  f o r m s  t h e m ­

s e l v e s  c a n  h a v e  a  s u b s t a n t i a l  i m p a c t  o n  t h e  n u m b e r  o f  c l a i m s  f i l e d  a n d  t h e  

a m o u n t  o f  a d m i n i s t r a t i v e  e l f o r t  s p e n t  i n  p r o c e s s i n g  c l a i m s .

T h e  e x p e r i e n c e  o f  t h e  N e w  Y o r k  p r o g r a m  d e m o n s t r a i e s  t h e  r e l a t i o n  b e ­

t w e e n  p u b l i c  a w a r e n e s s  a n d  t h e  n u m b e r  o f  v i c t i m s  a i d e d .  T h e  N e w  Y o r k  

p r o g r a m  w a s  u n d e r p u b l i c i z e d ;  a f t e r  f o u r  y e a r s  s o m e  p r o s e c u t o r s  w e r e  u n a ­

w a r e  o f  i t s  e x i s t e n c e . 1,17 E v e n  t o d a y ,  t h e r e  i s  n o  s t a t u t o r y  p r o v i s i o n  f o r  

p u b l i c i t y  a n d ,  a l t h o u g h  i n i t i a l l y  s e v e r a l  s h o r t - l i v e d  m e d i a  “ b l i t z e s ”  w e r e  

a t t e m p t e d , 1,1" t h e  c h a i r m a n  o f  t h e  c o m p e n s a t i o n  b o a r d  h a s  a d m i t t e d  t h a t  

t h e  l a r g e s t  n u m b e r  o f  c l a i m s  a r i s e  f r o m  k n o w l e d g e  o f  t h e  p r o g r a m  o b ­

t a i n e d  b y  w o r d  o f  m o u t h . 1,19 I n  1 9 6 9 ,  t h e  t h i r d  y e a r  o f  t h e  p r o g r a m ’s  o p e r ­

a t i o n ,  o n l y  9 2 9  c l a i m s  w e r e  f i l e d . 150 I n  t h a t  s a m e  y e a r ,  N e w  Y o r k  l a w  

e n f o r c e m e n t  a g e n c i e s  r e c e i v e d  4 0 , 0 4 9  r e p o r t s  o f  m u r d e r ,  m a n s l a u g h t e r ,  

r a p e ,  a n d  a g g r a v a t e d  a s s a u l t . !S1 D e s p i t e  t h e  b e n e v o l e n t  i n t e n t  u n d e r l y i n g  

c o m p e n s a t i o n  p r o g r a m s ,  i f  t h e  v i c t i m s  t h e m s e l v e s  a r e  n o t  i n f o r m e d  o f  t h e  

a v a i l a b i l i t y  o f  s t a t e  c o m p e n s a t i o n ,  t h e  p r o g r a m s  w i l l  b e  “ n o t h i n g  m o r e  

t h a n  p u b l i c  p l a c e b o s ,  t r a n q u i l i z i n g  s h o w p i e c e s  a i m e d  a t  p l a c a t i n g  t h e  p u b ­

l i c  a n d  p r o t e c t i n g  t h e  p o l i t i c i a n ,  a l l  f o r  a  n e g l i g i b l e  p r i c e . ” IS:

F o r t u n a t e l y ,  T e x a s  h a s  t a k e n  s t e p s  t o  a v o i d  t h i s  p r o b l e m .  S e c t i o n s  1 0 (e )  

a n d  ( f )  o f  t h e  T e x a s  A c t  p r o v i d e :

146. See note 131 supra and accompanying text.
147. King. I f  You Are Maimed by a Criminal You Can lie Compensated (Maybe), N.V 

Times, Mar. 26, 1972, § 6 (Magazine), at 31.
148. II. E d k l i i l r t z  & G. G eis, supra note 18. at 46.
149. Id.
150. Comment, supra note 103, at 35.
151. Id. at 34.
152. H. E o e li ie k tz  & G. Gr.ts, supra note 18, at 238.

■ »■ h . .j »  !■;•*.■■ I. r — iM,! . ...'!' -  n w * '•«r •• - . ' »»L , > / ...

( c )  E v e r y  h o s |  
p l a y  p r o m i n e n t l y  
t h e  e x i s t e n c e  a n d  
s t a n d a r d s  f o r  t h e  
a p p l i c a t i o n  f o r m s ,  
h o s p i t a l  a n d  p h y s  

( f )  E v e r y  l o c a  
c r i m i n a l l y  i n j u r i o  
a p p l i c a t i o n  f o r m s  
s h a l l  p r o v i d e  a p p l  
e n f o r c e m e n t  a g e n  
a t t o r n e y  g e n e r a l  
f o r c c m e n t  a g e n c i t  
h i m  o r  h e r  a  d e s c  
c o m p l y .

T h e s e  p r o v i s i o n s  cl< 

s t a t e  e x p e r i e n c e d  d i  

W h i l e  t h e  T e x a s  / 

i s  c r u c i a l  t h a t  t h e  p  

f o r c e m c n t  a g e n c i e s  

t i o n  o f  i n f o r m a t i o t  

p u b l i c i t y ,  t h e  B o a r < |  

v c l o p  a d e q u a t e  s c r t  

g e n e r a t e d  f r o m  s u e  

A p a r t  f r o m  th  : > 

f a c t o r s  d e m o :  

t h o u g h  t h e  si ,  

h o s p i t a l  . . . •>•/;.<■• v 

s h a l l i n f o r m  . . . .  
t h e s e  d u t i e s .  T h e  a  

t o r i n g  o f  t h e  c o m p  

c o o p e r a t i o n  is  n o t  

b e  a d d e d  t o  t h e  s t a  

b e t w e e n  t h e  B o a r d  

c h a r g e  o f  p r o v i d i n g  

t h e  a t t o r n e y  g e n e r a  

b u t i o n  o f  t h e s e  f o r r  

o r g a n i z e . t o n  h a s  a  

t h e  a t t o r n e y  g e n e r a  

s m o o t h  o p e r a t i o n ,  

d i v i s i o n  o f  a u t h o r i t

153. C ,a . Go\ T  Ct 
885.

154. T ex. Rev. C iv. 
sis added).

155. Id. § 10(0.
156. Id.
157. See Gross, sup
158. Ca l . Gov’t C



* - - - H
I 9 S 0 ]  C O M M E N T S  7 0 9

( e )  E v e r y  h o s p i t a l  l i c e n s e d  u n d e r  t h e  l a w s  o f  t h i s  s t a t e  s h a l l  d i s ­
p l a y  p r o m i n e n t l y  i n  i t s  e m e r g e n c y  - o o m  p o s t e r s  g i v i n g  n o t i f i c a t i o n  o f  
t h e  e x i s t e n c e  a n d  g e n e r a l  p r o v i s i o n s  o f  t h i s  A c t .  T h e  b o a r d  s h a l l  s e t  
s t a n d a r d s  f o r  t h e  l o c a t i o n ,  o f  t h e  d i s p l a y  a n d  s h a l l  p r o v i d e  p o s t e r s ,  
a p p l i c a t i o n  f o r m s ,  a n d  g e n e r a l  i n f o r m a t i o n  r e g a r d i n g  t h i s  A c t  l o  e a c h  
h o s p i t a l  a n d  p h y s i c i a n  l i c e n s e d  t o  p r a c t i c e  i n  t h e  S t a t e  o f  T e x a s .

( f )  E v e r y  l o c a l  l a w  e n f o r c e m e n t  a g e n c y  s h a l l  i n f o r m  v i c t i m s  o f  
c r i m i n a l l y  i n j u r i o u s  c o n d u c t  o f  t h e  p r o v i s i o n s  o f  t h i s  A c t  a n d  p r o v i d e  
a p p l i c a t i o n  f o r m s  t o  v i c t i m s  w h o  d e s i r e  t o  s e e k  a s s i s t a n c e .  T h e  b o a r d  
s h a l l  p r o v i d e  a p p l i c a t i o n  f o r m s  a n d  a l l  o t h e r  d o c u m e n t s  t h a t  l o c a l  l a w  
e n f o r c e m e n t  a g e n c i e s  m a y  r e q u i r e  t o  c o m p l y  w i t h  t h i s  s e c t i o n .  T h e  
a t t o r n e y  g e n e r a l  s h a l l  s e t  s t a n d a r d s  t o  b e  f o l l o w e d  b y  l o c a l  l a w  e n ­
f o r c e m e n t  a g e n c i e s  f o r  t h i s  p u r p o s e  a n d  m a y  r e q u i r e  t h e m  t o  f i le  w i t h  
h i m  o r  h e r  a  d e s c r i p t i o n  o f  t h e  p r o c e d u r e s  a d o p t e d  b y  e a c h  a g e n c y  ’o  
c o m p l y .

T h e s e  p r o v i s i o n s  c l o s e l y  r e s e m b l e  t h o s e  a d o p t e d  b y  C a l i f o r n i a  a f t e r  t h a t  

s t a l e  e x p e r i e n c e d  d i f f i c u l t i e s  s i m i l a r  t o  t h o s e  o f  N e w  Y o r k . 153

W h i l e  t h e  T e x a s  A c t  i s  a d m i r a b l e  f o r  i t s  i n c l u s i o n  o f  s u c h  a  p r o v i s i o n ,  i t  

i s  c r u c i a l  t h a t  t h e  p r o v i s i o n s  b e  v i g o r o u s l y  a p p l i e d .  F u r t h e r m o r e ,  l a w  e n ­

f o r c e m e n t  a g e n c i e s  m u s t  d e v e l o p  a n  e f f i c i e n t  p r o c e d u r e  f o r  t h e  d i s s e m i n a ­

t i o n  o f  i n f o r m a t i o n .  F i n a l l y ,  i n  a d d i t i o n  t o  t h e  s t a t u t o r i l y  p r e s c r i b e d  

p u b l i c i t y ,  t h e  B o a r d  s h o u l d  u s e  m a s s  m e d i a  t o  p u b l i c i z e  t h e  A c t  a n d  d e ­

v e l o p  a d e q u a t e  s c r e e n i n g  p r o c e d u r e s  t o  c o p e  w i t h  t h e  n u m b e r  o f  c l a i m s  

g e n e r a t e d  f r o m  s u c h  p u b l i c i t y .

A p a r t  f r o m  t h e  l e s s o n  l e a r n e d  f r o m  t h e  N e w  Y o r k  e x p e r i e n c e ,  t w o  o t h e r  

f a c t o r s  d e m o n s t r a t e  t h a t  p u b l i c i t y  r e q u i r e s  p a r t i c u l a r  a t t e n t i o n .  F i r s t ,  a l ­

t h o u g h  t h e  s t a t u t e  s p e a k s  i n  u n e q u i v o c a l  l a n g u a g e ,  d i r e c t i n g  t h a t  “ ( e ] v c r y  

h o s p i t a l . . . s h a l l d i s p l a y  . . . [ a n d ]  [ e j v e r y  l o c a l  l a w  e n f o r c e m e n t  a g e n c y  

s h a l l i n f o r m  . . . , " 154 it  p r o v i d e s  n o  s a n c t i o n  f o r  n o n c o m p l i a n c c  w i t h  

t h e s e  d u t i e s .  T h e  a b s e n c e  o f  a  s t a t u t o r y  s a n c t i o n  r e q u i r e s  t h e  c l o s e  m o n i ­

t o r i n g  o f  t h e  c o m p l i a n c e  o f  h o s p i t a l s  a n d  l a w  e n f o r c e m e n t  a g e n c i e s .  I f  

c o o p e r a t i o n  is  n o t  r e c e i v e d ,  p e r h a p s  a  p e n a l t y  f o r  n o n c o m p l i a n c c  s h o u l d  

b e  a d d e d  t o  t h e  s t a t u t e .  S e c o n d l y ,  t h e  A c t  d i v i d e s  t h e  c o n t r o l  o f  p u b l i c i t y  

b e t w e e n  t h e  B o a r d  a n d  t h e  a t t o r n e y  g e n e r a l .  A l t h o u g h  t h e  B o a r d  is  i n  

c h a r g e  o f  p r o v i d i n g  a p p l i c a t i o n  f o r m s  t o  t h e  lav  e n f o r c e m e n t  a g e n c i e s , 155 

t h e  a t t o r n e y  g e n e r a l  i s  r e s p o n s i b l e  f o r  s e t t i n g  t h e  s t a n d a r d s  f o r  t h e  d i s t r i ­

b u t i o n  o f  t h e s e  f o r m s . 156 S i n c e  t h e  m a n n e r  o f  d i s t r i b u t i o n  a n d  p r o c e d u r a l  

o r g a n i z a t i o n  h a s  a  s u b s t a n t i a l  i m p a c t  o n  t h e  c h o i c e  o f  t h e  c l a i m  f o r m , 157 

t h e  a t t o r n e y  g e n e r a l  a n d  t h e  B o a r d  m u s t  w o r k  c l o s e l y  t o g e t h e r  t o  a s s u r e  a  

s m o o t h  o p e r a t i o n .  A t  o n e  t i m e  t h e  C a l i f o r n i a  p r o g r a m  i n v o l v e d  t h e  s a m e  

d i v i s i o n  o f  a u t h o r i t y  158 A p p a i c n t l y ,  t h e  s p l i t  p r o v e d  u n w i e l d y  i n  p r a c t i c e ,

153. C a l. Gov’t  Coof. §§ I3968(b)-(c) (West Supp. 1980); see Geis, supra note 105, at 
885.

154. Tax. Ruv. Civ. Sta t . ANN. art. 8309— I, §§ !G(c)-(f) (Vernon Supp. 1980) (empha­
sis added).

155. /<■/. § 10(0.
156. Id.
157. See Gross, supra note 12, at 20.
158. C al. G o v ’t  Codu § 13968(e) (1974) (amended by 1977 Cal. Stats, eli. 636, § 4).
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for California amended its act in 1977 by placing all authority for law 
enforcement publicity procedures in the hands of the administrative 
agency in charge of the compensation program.159

For the present, the Texas attorney general controls the procedure by 
which Texas law enforcement agencies distribute information.160 Since 
the Act places a duty upon every local law enforcement agency lo provide 
information and application forms to every victim of criminally injurious 
conduct, the police are essentially the public representatives of the Board, 
and their efforts are likely to account for the majority of claims filed. The 
procedures adopted for the distribution of this information will influence 
the effectiveness of the program, but the limited manpower and budget of 
law enforcement agencies conflict with the need for widespread distribu­
tion of information and applications. Faced with this conflict, California 
has developed a system for the dissemination of information that promises 
to be effective as well as efficient, and Texas should consider the adoption 
of a similar plan. In a memo sent to all local law enforcement agencies, 
California Attorney General Younger outlined the standard procedure:

(1) Law enforcement officers are required to provide to victims of 
[jv'c] their families a shccl describing the victim program and where to 
obtain application forms. This sheet shall also identify a Victims of 
Violent Crime Liaison Officer and his telephone number. Ever)’ re­
porting officer shall indicate in his police report the date when poten­
tial claimants vcre provided with the sheet. Alternatively, a law 
enforcement agency may devise a system whereby potential claimants 
are notified by mail of the availability of the program and arc advised 
of the name of the Liaison Officer from whom further information 
may be obtained;
(2) All law enforcement agencies shall appoint a Victims of Violent 
Crime Liaison Officer. This officer will coordinate closely with the 
State Board of Control and shall obtain from the Board application 
forms which arc to be disseminated to the interested public;
(3) The program shall be discussed in general agency meetings and 
new and trainee officers shall be made aware of the program’s exist­
ence. 161

The establishment of a liaison officer serves several purposes. The local 
agency will benefit from this centralization of responsibility because less 
time will have to be spent on the education of the entire force. The public 
will benefit because such an officer will become well-versed in the provi­
sions of the Act and, as a result, will be able to respond to specific inquiries 
with greater accuracy. The Board will benefit because a liaison officer can 
serve as a watchdog by checking that the information is being distributed 
in accordance with the statutory mandate.

Although the statutory delegation of publicity duties to law enforcement

159. Id. (W est Supp. 1980) i he chief adm inistrator o f  the N orth D akota Crim e Victims 
C om pensation Hoard requested that all sections concerning the attorney general's participa­
tion be elim inated. Sec Cross, supra note 12, at 29.

160 rt-.x. Ruv. Civ. St a t . A n n . art. 8309— 1, § 10(1) (Vernon Supp. 19X0).
16 Issues, supra note 43, at 15.
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a g e n c i e s  e s t a b l i s h e s  a n  e f f i c i e n t  d e v i c e  f o r  i n f o r m a t i o n  d i s t r i b u t i o n ,  t h e  p o ­

l i c e  c a n  o n l y  i n f o r m  t h o s e  w h o  r e p o r t  a  c r i m e .  O v e r  f i f t y  p e r c e n t  o f  a l l  

p e r s o n a l  v i c t i m i z a t i o n s  g o  u n r c p o r t e d . 162 T h e  A c t  a t t e m p t s  t o  l o w e r  t h i s  

p e r c e n t a g e  i n  T e x a s  b y  c o n d i t i o n i n g  e l i g i b i l i t y  o n  a  r e p o r t  o f  t h e  c r i m e  to  

t h e  a p p r o p r i a t e  a g e n c y  w i t h i n  s e v e n t y - t w o  h o u r s . 163 I f  t h i s  a n c i l l a r y  g o a l  

o f  i n c r e a s e d  c r i m e  r e p o r t i n g  is  t o  b e  r e a c h e d ,  i n f o r m a t i o n  a b o u t  t h e  A c t ,  

a n d  t h e  s e v e n t y - t w o  h o u r  p r o v i s i o n  i n  p a r t i c u l a r ,  s h o u l d  b e  c o n v e y e d  b y  

s o u r c e s  o t h e r  t h a n  t h e  p o l i c e ,  i n  a l l  l i k e l i h o o d ,  t h e  b e s t  w a y  t o  r e a c h  t h o s e  

w h o  w o u l d  o t h e r w i s e  c h o o s e  t o  a v o i d  i n v o l v e m e n t  w i t h  l a w  e n f o r c e m e n t  

a g e n c i e s  i s  t h r o u g h  e x t e n s i v e  m e d i a  c o v e r a g e .  T h e  w i d e  r e a c h  o f  t h e  m e ­

d i a ,  h o w e v e r ,  c r e a t e s  a d d i t i o n a l  p r o b l e m s .  T h e  N e w  Y o r k  B o a r d  d i s c o v ­

e r e d  t h a t  m e d i a  “ b l i t z e s ”  r e s u l t e d  i n  a  d e l u g e  o f  c l a i m s  f i l e d  b y  i n d i v i d u a l s  

c i e a r l y  i n e l i g i b l e  f o r  r c c o v e  p e r s o n s  s e e k i n g  a  g o v e r n m e n t  h a n d o u t ,  o r  

p e r s o n s  l o o k i n g  f o r  l o s t  p r o p e r t y . 164 T h e s e  c l a i m s  r e s u l t e d  i n  s e r i o u s  a d ­

m i n i s t r a t i v e  b a c k l o g s ,  a n d  t h e  m e d i a  e f f o r t s  w e r e  q u i c k l y  d i s c o n t i n u e d . 165

T h e  p r o b l e m s  e x p e r i e n c e d  b y  t h e  N e w  Y o r k  B o a r d  m a y  p e r h a p s  b e  

a v o i d e d ,  h o w e v e r ,  b y  t h e  a d o p t i o n  o f  a  s i m p l e  c l a i m  p r o c e d u r e .  B e s i d e s  

e l i m i n a t i n g  t h e  i n c r e a s e  i n  a p p l i c a t i o n s  o f  i n e l i g i b l e  i n d i v i d u a l s ,  t h i s  p r o ­

c e d u r e  g e n e r a l l y  w i l l  r e d u c e  t h e  a m o u n t  o f  s c r e e n i n g  t h a t  w o u l d  o t h e r w i s e  

b e  p e r f o r m e d  b y  t h e  l i m i t e d  s t a f f  o f  t h e  B o a r d .  T h i s  p r o c e d u r e ,  a l r e a d y  

u s e d  i n  N o r t h  D a k o t a  a n d  M i n n e s o t a , 166 c o n s i s t s  o f  a  t w o - s t a g e  c l a i m  

p r o c e s s .  B e f o r e  a  p o t e n t i a l  c l a i m a n t  is  a l l o w e d  t o  f ill  o u t  a  c l a i m  f o r m ,  h e  

o r  s h e  m u s t  f i l l  o u t  a  “ d e c l a r a t i o n  o f  e l i g i b i l i t y . " 167 T h i s  d e c l a r a t i o n  w o u l d

162. Sourcebook, supra note 12. at 302.
163. Tex. Rev. Civ. S tat. An n . art. 8309—1. § 1(h) (Vernon Supp. 1980).
164. H. Ede lhertz i i  G, Gets, supra note 18. at 46.
165. Id. at 46-47.
166. See Gross, supr,; note 12, at 20. 26.
167. The following is a proposed declaration of eligibility form for Texas, adapted from 

the North Dakota form appearing in Gross, supra note 12, at 36.
DECLARATION OE E L IG IB IL IT Y

NAME________________________________________________________ PH O N E_____
ADDRESS_________________________________________________________ Ziff_____
By completing this form you determine whether you ate eligible to apply for 
compensation under the Texas Crime Victims Compensation Act. Check the 
statements that apply in your case. If  you cannot truthfully check all state­
ments, you arc not eligible for compensation through the Act and you will no! 
receive a claim form.
  I. The incident for which I am declaring my eligibility for compensation

occurred on or allcr January I, 1980
  2. The claimant (and/or victim) suffered bodily injury (or death) as a

result of the criminal actions of another.
  3. This injury (or death) was not the result of an automobile accident.
  4. The incident occurred in Texas.
  5. The incident was reported to law enforcement officials within 72 hours

or would have been reported except for a valid excuse.
 6. The claimant (and/or victim) cooperated with law enforcement offi­

cials daring their investigation of the incident.
  7. The person whose death or injury gives tisc to this claim did not know­

ingly nod willingly participate in the criminal incident.
1_ 8. The claimant (anu/or victim) did nui reside in the same household as 

(he criminal offender or his or her accomplice.



712 S & & T H W E S T E R N  L A W  J O U R N A L  w [Vol. 34 1980]

consist of a series of statements concerning threshold eligibility, such as 
“The incident occurred in Texas.” The applicant could only receive a 
claim form after responding affirmatively to each of the statements on the 
declaration of eligibility form. Each form should also incluue a warning to 
the applicant that it is a class A  misdemeanor knowingly lo respond falsely 
to the questions posed in the form.168 The use uf the declaration of eligi­
bility form would screen out. the obviously ineligible applicants, and 
thereby facilitate the use of the media by preventing a deluge of frivolous 
claims from reaching the administrative stage. In addition, this procedure 
should lower administrative costs and thus increase the availability of 
funds to victims.

Efforts directed toward publicity are likely to have a direct effect on the 
success of the Texas program, and he Texas Act reflects recognition of 
that fact. The publicity provisions of the Act must be administered with.a 
strong hand, however, and the attorney general should consider adopting a 
procedure for police publicity and application distribution similar to that 
of California. Moreover, the Board should take advantage of the mass 
t: lia to assure full exposure and lo help increase police cooperation. The 
adoption of a declaration of eligibility claim form would ease the extra 
administrative burden that media exposure can cause.

V. T \ e So n  o f  Sa m  P rovision

Immediately prior to the final passage of Senate Bill 21,169 sections lo 
through 18 were added to the Aci by a house floor amendment.170 The

—  ■). 't his claim is being filed within 180 days o f the incident.
— 10. The person whose death or injury gives rise 'o  this claim was 3 Texas 

resident at the time o f the crime,
1 hereby swear that all o f  the above siatcm cnts lo which I have attested arc 
iruc, and understand that I will be guilty o f  a class A m isdem eanor for any 
false statem ent 1 have m id c  in connection with this declaration o f eligibility

Signature

168. Although the Act docs not expressly provide a penal sanction for falsification of 
application forms, such a falsification would ijuahfy as a v.oiation o f  Tux, I’dnai Codf. 
A nn. § .17,10 (Vernon 1974).

169. 1979 Tex. Scss. Law Scrv., ch. 189, 1-19, at 402-10 (Vernon).
170. House Floor Amendments, Apr. 26, 1979, am endm ent No. 3, added the following

sections to the Act:
Escrow account

See, 16. Eveiy firm, person, corporation, association, or other legal entity 
contracting with a person or the representative or assignee o f  any person, ac­
cused or convicted o f crime in this state, with respect to the reenactm ent o f  the 
crime in a movie, book, m agazine article, tape recording, phonograph record, 
radio or television presentation, live entertainm ent, or from the expression o f 
the accused or convicted person’s thoughts, feelings, opinions, o r emotions re­
garding the crime shall subm it a copy o f  the contract to the board and pay to 
the board any money that would otherwise by term s o f  the contract be owing 
to the accused o r convicted person or his rcprcscnMtives. I he hoatd shall 
deposit the money in an escrow account.

Funds available to victim 
Sec. 17. Money placed in an escrow account is available to satisfy a ju d g ­

ment against the uccuscd or convicted person in lavor o f  a victim o f the crime
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enactment of these sections establishes in Texas a modified version of New 
York's controversial “Son of Sam” law.171 These sections are inappropri­
ate in a victim compensation statute because they create no new substan­
tive rights or remedies for victims.172 Instead, the Son of Sam sections 
prevent the criminal from disposing of assets received from his crime-re­
lated literary efforts so that the victim will be able to pursue an ordinary 
civil remedy with the assurance that the defendant will not be judgment 
proof. Underlying this practical consideration is the sentiment that 
criminals should not profit from their misdeeds. Despite the admirable 
motives behind these sections, the Son of Sam provision presents potential 
constitutional problems.173

Sections 16 through 18 provide that any person contracting with an ac­
cused 174 or convicted criminal with respect to the reenactment of the crime 
in a book, movie, or other medium, or merely with respect to the criminal’s 
thoughts or feelings about the crime, must pay the Board the money that 
would otherwise be paid to the criminal under the contract.175 The Board 
is then to establish an escrow account with that money, which will be 
available for the satisfaction of any civil judgment awarded to a victim for 
damages caused by the crime.176 Unless the money is used to satisfy a 
judgment for the victim, it will be returned to the criminal after five 
years.177

if the court in which the judgment is taken finds that the judgment is for dam­
ages incurred by the victim caused by the commission of the crime.

Maintenance of escrow account 
See. 18. The board shail pay money in an esctow account to the accused 

person if lie is acquitted of the crime. The board shall pay the money in the 
account to the accused or convicted person if five years elapse from the dale 
when the account was established and the money has not been ordered paid to 
a victim in satisfaction of a judgment.

171. N.Y. Exec. Law  § 632-a (McKinney Supp. 1972-1979). Section 632-a is commonly 
referred to as the Son of Sam law because the proposal of the bill was directly motivated by 
the scries of random murders committed by a person calling himself Son of Sam and the 
willingness of publishers to pay large amounts of money for the murderer’s story. See Com­
ment, Compensating the Victim Fruit, the Proceeds o f the Ctimmal's Story—The Constitution­
ality o f  the New York Approach, 14 C olum . J.L . & Soc. Tlton. 93, 94 n.6 (1978) (statement 
of justification by sponsor off} 632-a).

172. Victim compensation programs distribute funds directly to the victims, thus creating 
an alternate source of recovery. The Son of Sam sections merely impose upon the criminal’s 
rights by preventing him from disposing of the profits from his crime related literary efforts, 
thereby ostensibly augmenting the victim’s chances for traditional civil recovery.

173. See notes 185-90 infra and accompanying text,
174. T lx . Rev. Civ. S tat. Ann. art. 8309—I , 16 (Vernon Supp. 1980). There is no 

definition of the term ’’accused" in § 16. The prob-ms of free speech and due process men­
tioned later in this Comnu it ore aggravated by the inclusion of accused persons in § 16. 
See Comment, supra note 171, at 114.

175. T lx. R ev . C iv Sta t . An n . art. 8309—I, § lo (Vernon Supp. 1980).
176. Id. § 17.
177. Id. J} IS. The five-year time limit specified in fj 18 may be interpreted as establish­

ing not only an escrow period, but a new cause of action, because in most cases the statute of 
limitations will have expired long before the five-year deadline. The Appellate Di\i.-»ion of 
the New York Supreme Court took this position in Harrell v. Wojlowicr, 6f> A.D.2d 604. 414 
N.Y.S.2d 350 (1979). In Darrett a bank robber, whose profits from the movie "Dog Day 
Aficmoon" had been put into escrow by the New York Crime Victims Compensation 
Hoard, was sued for assault and false impii.sonincnt by one of his hostages. Although the



The New York statute, upon which the Texas provision is based, has 
been the focus of much controversy.178 The constitutionality of the statute 
has been questioned by the Library of Congress’ legal research service, a 
House Judiciary subcommittee statfer, and the N e w  York Civil Liberties 
Union,179 but at this date, the N e w  York statute still stands. The adoption 
of the Texas provision may be attributed to the several victim compensa­
tion bills introduced into Congress during the last few years.1110 At one 
time a strong possibility existed that one of the prerequisites for federal 
subsidization of state victim compensation programs would be a Son of 
Sam act in the state.'81 The 1979 bills,182 however, are based generally on 
a conference committee compromise of the 1977 bill,183 in which the con­
ference committee recognized that since the constitutionality of the Son of 
Sam act was uncertain, r bill conditioning state subsidization on the adop­
tion of such a statute was undesirable.184

At least two aspects of the provision present constitutional difficulties. 
First, sections P6 through 18 contain no provisions for a hearing of any 
kind. N o  procedure is provided to determine whether a criminal’s efforts 
come within the scope of the section, and the individual obligated to pay 
the criminal must decide at his own risk whether to pay the Board in­
stead.185 Because the Act may effectively deprive the criminal of his prop­
erty without a hearing, it is in potential contravention of the due process 
requirements of th? fourteenth amendment.186 The second area of possi-
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suii was brought long after the statute o f  lim itations had run, the court refused to dismiss the 
suit, holding that N.Y. Evnc. Law  § 632-a (M cK inney Supp, 1972-1979) established a new 
in rcm cause o f  action with a fivc-ycar lim itation. 414 N.Y.S.2d at 357. T he New York 
st.ntutc, however, states th a ’ •noncy from the account will be paid provided that the "victim, 
within five years o f  the date o f  the crime, brings a civil action” and recovers a judgm ent. 
N.Y. Ex ec . Law  § 632-a(l) (M cKinney Supp. 1972-1979). The Texas statute docs not link 
the five-year lim it with (he victim’s civil recovery, but treats each in a separate section. TFX. 
R ev . C iv. St a t . A n n , art. 8309— I, §§ 17-18 (V ernon Supp. 1980). This distinction may 
prove crucial in the interpretation o f  the effect o f  the Texas Act on the statute o f  limitations.

178. See, e.g.. Com m ent, supra note 1.71; C om m ent, Crlminals-Turned-Authort;: Victims' 
Rights v. Freedom o f Speech, 54 Ind . L.J. 443 (1979).

179. Smith, Briefs, in J u r i s  D o c to r ,  Nov. 1977, at 6.
180. Sec generally note 18 supra.
181. See, e.g., H.R. 7010, 95th Cong., 1st Scss. § 4(7) (1977).
182. See, e.g, H.R. 957, 96th ' ’ong., 1st Scss. (1979), For treatm ent o f past and present 

federal victim com pensation legislation, sec note 18 supra.
183. H.R. 7010, 95th Cong., 1st Scss. (1977).
i '’4. H .R. Rei». N o. 1762, 95tb Cong., 2d Scss. 10 (1978).
lo j. T ex . R ev. C iv. Sta t . A n n . art. 8309— 1, § 16 (V ernon Supp. 1980), places the bur­

den on the individual contracting with the crim inal to decide if  the contract falls w ithin the 
provisions o f  (he statute.

186. The due process ram ifications o f prcjudgm ent seizures arc still unsettled; the 
Suprem e C ourt has alternatively expanded and contracted the process that is due a debtor 
under state prcjudgm ent garnishm ent or replevin statutes. See N orth Ga. F inishing. Inc. v. 
Di-Chcin. Inc., 419 U.S. 601 (1975); Mitchell v. W.T. G ran t Co.. 416 U.S. 600 (1974); Puen­
tes v. Shevin, 407 U.S. 67 (1972). Although the Suprem e C ourt has shifted its view o f the 
precise requirem ents o f due process in such situations, m ost notably with regard to the tim­
ing o f  a hca ring, the C ourt h is  uniform ly held that a hearing is essential to dip- process when 
property is seized before judgm ent. E.g., N orth Ga. Finishing. Inc. v. Di-CIicni, Inc., 419 
U.S 601, 606 (1975). Tnx. R ev. Civ." S t a t .  A nn . art. 8109— 1, tj§ 16-18 (V ernon Supp. 
1980) operates so that the escrow account can be established and dispersed w ithout an op-
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blc difficulty involves the first amendment. Although Senator Gold, the 
sponsor of the New York bill, was technically correct in stating that “[wje 
don’t stop a prisoner from writing,"’187 a statute authorizing the publisher 
of a criminal’s literary efforts to pay money owed the criminal into a five- 
year escrow account is a clear disincentive for the criminal.188 To the ex­
tent that the criminal will refrain from seeking publication of his work, or 
insofar as he attempts to confine his efforts to topics not prescribed by the 
statute, the public will be deprived of the right to be informed.189 For 
example, a criminal’s expressions of his thoughts at the time of the com­
mission of a capital crime could be valuable to the study of the deterrent 
effect of capital punishment.190 Thus, the statute appears to have a chilling 
effect both on the criminal’s right to free speech and on the public’s right to 
know.

The Texas version of N e w  York’s Son of Sam act is likely to cause more 
problems than it will solve.191 The provision is certain to encounter strong 
constitutional challenges, and the litigation of the first and fourteenth 
amendment issues may devour more state funds than the statute will make 
available to victims.192 Because there is no longer a serious threat that 
federal subsidization will be contingent upon the existence of such a provi­
sion, sections 16 through 18 should be repealed.
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VI. C o n c l u s i o n

The Texas Crime Victims Compensation Act creates a practical means 
of recovery for the victims of violent crimes, supplementing the relatively 
ineffectual alternatives of civil recovery, insurance, and restitution. The 
legislature has taken strong action in attempting to alleviate the plight of 
the victim, and this progressive legislation has the potential to bring about 
substantial public benefits. By taking a hybrid approach, the drapers of 
the Act had the opportunity to select the provisions that have proven most 
desirable in the light of experience. For the most part, they were su ccessful 
in this selection process; of particular merit are the provisions for d.kstribu-

porlunity for a hearing o f  any kind. For a com prehensive treatm ent o f this issue, see C u.n- 
m ent, supra note 171, at 99-105,

187. Smith, supra note 179, at 6.
188. See Com m ent, supra note 171, at 110-11.
189. The Suprem e C ourt has indicated that it is "the heart o f  the natural right o f , . '• 'tu ­

bers o f  „n organized society . . . to . . . acquire inform ation about their com m on interests.'* 
G iosjenn v. A m erican Press Co., 297 U.S. 233, 243 (1936); see Com m ent, supra note 171. at 
105-09.

190. C om m ent, supra note 171, at 109.
19!. From a practical standpoint, the statute m ay even prove to be som ewhat .self-defeat­

ing. T o the extent that crim inals arc discouraged from writing because o f  their inability to  
collect profits, there will be less money available to satisfy the judgm ents held by victims. 
Thus, the opportunities for victim recovery actually may be reduced by the statute, a rest It 
that the legislature probably did not consider when it hurriedly enacted §§ 16-18. See C om ­
ment, supra note 171, at 109.

192. The num ber o f  victims whose injuries result from a crime that attracts enough p u b ­
lic attention to merit a contract with the crim inal is extremely small. Senator G old , the 
sponsor o f  the New York act, estim ated that his act might aflect one person every two years. 
Sm ith, supra note 179, a t 6.



716 S O U T H W E S T E R N  L A W  J O U R N A L [Vol. 34

lion of applications and inlormation, the lack ofa minimum claim require­
ment, and a high maximum award. Several provisions were included, 
however, despite widcspiead acknowledgment of their detrimental capac- 
ity. ‘ _ •

Perhaps the main weakness of the Act is the financial stress requirement. 
The financial stress test imposes a substantial administrative burden on the 
Board and involves an unwarranted invasion of the victim's financial pri­
vacy. The investigation of financial stress is neither fiscally justified nor 
related to the primary goal of loss-spreading.

Another flaw in L.e Act is the household exclusion, because the exclu­
sion of victims living in the same household as the criminal responsible for 
their injuries results in substantial injustices when applied to innoceni chil­
dren. The arguments advanced to justify the household exclusion arc evis 
cera^cd by the presence of provisions that prevent fraud and the 
compensation of victims partially to blame for the crime. The unjust bene­
fit exclusion of the Uniform Crime Victims Reparations Act is an adequate 
alter* ative to the household exclusion.

The Son of Sam provision raises constitutional problems that may con­
sume more funds through litigation expenses than the provision will make 
available to crime victims. Although the provision serves the noble pur­
pose of preserving the criminal’s crime-related profits for the victim's civil 
recovery, the means adopted to serve this purpose may violate the first and 
fourteenth amendments to the Constitution. While the lack of due proccvs 
may perhaps be remedied by the provision for a hearing, the Son of Sam 
provision’s chilling effect on speech cannot easily be alleviated.

Notwithstanding these imperfections, the Texas Crime Victims C o m ­
pensation Act is a laudable elTort that ranks among the best of the state 
victim compensation acts. If the program is sufficiently publicized and ad­
equately staffed, the Act premises to benefit substantially the criminal!} 
injured. Stales that have not yet enacted victim compensation legislation 
would be well advised to follow the progress of the Texas program and to 
adopt the most successful provisions for their own acts.*
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EXECUTIVE SUMMARY

Restitution, both monetary and public service, is an age-old procedure widely 
used in a variety of ways by both juvenile court and criminal court judges. 
Restitution does not have to be combined with a residential program to be valid. 
Some offenders, however, can gain more benefits from a residential restitution 
program than from incarceration in a prison. From a cost point of view, restitu­
tion centers are in the state’s interest because incarceration costs are usually less 
than for prisons.

The Georgia restitution centers are offender-focused rather than 
victim-focused. Thus, they differ from state victim compensation programs. Vic­
tim compensation refers to money or services provided lo a victim by the state, 
whereas restitution refers to money or services provided to the victim by the 
offender.

In Georgia, 10 restitution centers serve designated judicial districts. The dis­
trict court judge makes the decision to place an offender in a restitution center 
rather than a prison. The centers serve as an alternative to prison incarceration, 
not as an alternative to probation supervision. Georgia’s restitution centers have 
relieved prison overcrowding.

The preferred method of intake, after an offender has been sentenced to a 
term of imprisonment, is for center staff members to interview offenders in the 
county jail while they await transportation to the state prison. If the offenders 
and center staff members believe a restitution center program would be appropri­
ate, a recommendation is made to the sentencing judge who may then modify the 
original sentence to placement in a residential restitution center as a condition of 
probation.

The centers’ programs operate 24 hours a day, seven days a week. Offenders 
are employed and relinquish their paychecks to center staff members for division 
according to a contract. Restitution includes monetary payment for damages and 
public service activities.

A  typical participant in the program is a 19-year-old offender who was con­
victed of a property offense, and who has been on probation for an earlk' 
offense. Average length of stay in the center is about four months.

A  major cost benefit of Georgia’s restitution centers program is the short-term 
leasing of center facilities. Uneconomical tourist courts located on staie highways 
now bypassed by interstate highways are favorite lease locations.

The key to successful operation of a correctional residential restitution center 
is community acceptance. The restitution center needs to be viewed by com­
munity leaders as their program.



I.

A SEARCH 
FOR

ALTERNATINTES

The steadily rising crime rate during the past decade has prompted a 
variety of responses from all level government across the nation. 
Funding for criminal justice age has increased, and the federal 
Omnibus Crime Control and Sa. streets Act provided millions of 
grant-in-aid dollars to state and local agencies. Some state legislatures • 
have enacted new laws that mandate determinate and sometimes longer 
prison terms for a variety of crimes. Many judges, responding to in­
creased r,iblic agitation about crime, are issuing stiffer prison sentences.

N'-.oonwide, the prison population has grown dramatically. In 1977 
over 275,000 prisoners were incarcerated— an increase of 25,000 over 
1976 (see Table 1). Various theories have teen advanced to explain 
this increase in prison populations. The depressed state of the e :onomy, 
longer prison sentences, better law enforcement and prosecution, and 
the “baby boom” are factors often cited for the increased prison pop­
ulation. Whatever the cause, rapid growth has placed enormous pressure 
on existing state correctional facilities. Lack of beds, proper sanitary 
facilities, and recreution areas are only a few of the conditions often 
found in overcrowded prisons. Conditions in some state prisons have 
become so bad that federal judges have issued orders preventing the 
state from accepting new inmates until conditions are improved.

Traditionally, state legislators have been reluctant to allocate funds 
for prison construction. But, the continued growth in prison population 
and the resultant overcrowding of old, outdated facilities have forced a 
number of states to initiate the planning and building of new facilities. 
The construction and maintenance of a new prison, however, is an 
expensive undertaking. The National Clearinghouse for Criminal Justice 
Planning and Architecture in 1977 calculated that the construction of a 
typical prison costs about S30.000 per cell. Add the initial capita! 
expense to the Clearinghouse’s estimated annual cost for operating, a 
prison, usually between SI million and $2 million fora 400-bed facility, 
and it readily becomes apparent that prisons are not cheap.

Most state officials recognize the need for prisons in order to pro­
tect society from habitually dangerous individuals, but many also real­
ize that committing every individual convicted of a came to prison is 
not economically feasible or socially desirable. Certam offenders, due 
to the nature and circumstance of their crime, could benefit from some 
form of punishment other than incarceration. While-; probation is an 
altemati e for many offenders, its effectiveness sometimes is limited. 
PiC'ba'.io-i staffs are usually overloaded with cases, ai d the supervision 
they offer each individual is minimal. In cases where something more 
than probation is advisable as a criminal sanction, in many states the 
only alternative is incarceration

An Ahumative

Community-Based Comction
Growing skepticism among correctional administrators and elective 

officials about the likelihood of rehabilitating offenders in large, op­
pressive prisons, and the increasing costs of constructing and maintain­
ing these institutions, have prompted state officials to search for alter-
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1977 Corrections Magazine Survey of Inmates in State 
and Federal Prisons

Table 1

Number of Inmates
S t a t e ___________________ 1 /1 /76  1 /1 /77  % C h a n g e

ALABAMA 4.420 3.096(2,300)** ■*22’"
ALASKA 349 543 +56
ARIZONA 2,712* 3,072 + 13
ARKANSAS 2,336 2,445 + 5
CALIFORNIA 20.007 20.914 + 4
COLORADO 2,039* 2.324 + 14
CONNECTICUT 3,060 3,18o + 4
DELAWARE 701 953 +36
D.'C. 2.330* 2,617 +12
FLORIDA 15.709 18,229(373)” + 18*"
GEORGIA 11,067 11.423(533)” + 8"*
HAWAII 366 413 +13
IDAHO 593 725 +22
ILLINOIS 8.110 10.002 +23
INDIANA 4.292 4,430 + 1
IOWA 1.85/ 1.956 + 1
KANSAS 1,696 2.126 +25
KENTUCKY 3.257 3,659 + 12
LOUISIANA 4,774 4,695(1,714)“ +34*”
MAINE 643 622 -  3
MARYLAND 6,606 6,860(1,070)* * +20*"
MASSACHUSETTS 2,27e 2.701 +19
MICHIGAN 10,882 • 12,462 +25
MINNESOTA 1,630* 1,684 + 3
MISSISSIPPI 2,429 2,135(125)" -  7*"
MISSOURI 4.1 50 4,7*. B + 1 4
MONTANA 377 500 +33
NEBRASKA 1,259 1.339 + 6
NEVADA 893 953 + 7
NEW HAMPShvRE 302 297 -  1
NEW JERSEY 5,277 5,987(200)” + 17” *
NEW MEXICO 1 ,1 1 8 1.359 +22
NEW YORK 16.056 17,791 + 11
NORTH CAROLINA 12,486 13,261 + 6
NORTH DAKOTA 205 242 + 18
OHIO 11,451 12.626 +10
OKLAHOMA 3.435 4,106 +19
OREGON 2,442 2.848 M 7
PENNSYLVANIA 7.054 7,584 + 7
RHODE ISLAND too* 544 +36
SOUTH CAROLINA 6,100 6.905 +14
SOUTH DAKOTA 372 521 +40
TENNESSEE 4,569 5.350 + 17
TEXAS 18,934 20,708 + 9
UTAH 696 827 + 19
VERMONT 343* 386 + 12
VIRGINIA 6,092 7,001(1,375)" + 11*"
WASHINGTON 3,063 3,767 +23
WEST VIRGINIA 1,213 1,216 __

WISCONSIN) 2,992* 3,340 + 12
WYOMING 384 355 - 7

TOTAL STATES AND D.C. 225,908 247,913(7,J40)" + 12*"
U.S. BUREAU OF PRISONS 24,134 27,665 + 15
TOTAL U.S. 250,042* 275,578(7.690)" + 1 3 * "

.■’ ".printed wish perm ission  from  th e  M arch, 1 9 7 7 , issu e  o f  Corrections <Ugazinc, SOI S eco n d  
A ven u e, N e w  Y ork , N Y  1 0 0 1 7 .
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natives to institutionalization. One avenue being examined by various 
states is community-based correction. (For example, see Dick Howard 
and Mike Kannensohn: “A  State-Supported Community Corrections 
System: The Minnesota Experience,” The Council of State Governments. 
February 1977.) Community-based correction advocates stress that 
keeping offenders within the community increases the chances of re­
orienting them to society’s values. Continued residence in the com­
munity strengthens the offender’s family ties, enhances vocational and 
educational opportunities and provides treatment for any psychological 
and emotional problems in a community setting.

Restitution
Corresponding with the interest in establishing community-based 

corrections programs has been an increased awareness of the plight of 
crime victims. This concern has led to legislation in a number of states 
which compensates or provides restitution to victims. While compensa­
tion and restitution often are usea interchangeably, they do have differ­
ent basic definitions. Victim compensation refers to money or services 
granted a victim by the state, whereas restitution refers to money or 
services provided to a victim by the offender.

Restitution is a sanction becoming increasingly a part of com­
munity corrections programs. Restitution most frequently is used by 
judges as a condition of probation, in connection with the use of a 
suspended sentence, or as a part of the orogram of community correc­
tions centers. Restitution performed before sentencing is considered a 
mitigating circumstance in the final imposition of sentence by most 
courts. In some instances, restitution is used in pretrial diversion pro­
grams. Restitution is seldom used with offenders sentenced to security 
institutions. The limited opportunities for earning income because of 
low or nonexistent inmate wages in most security institutions generally 
preclude the use of monetary restitution in most jurisdictions.

Recently, several states have enacted statures establishing standards 
and guidelines for restitution. In 1973, Iowa made restitution a condi­
tion of a deferred sentence or probation (Senate File 26, 65th General 
Assembly, 1973, State of Iowa). In 1976, Colorado permitted courts to 
order restitution in conjunction with fines, probation, imprisonment or 
parole. (Colorado Crime Victim Restitution Act, Second Regular Ses­
sion, 50th General Assembly, 1976).

In Minnesota and Georgia, the idea of merging the concept of resti­
tution with a community-based residential program has been imple­
mented. The Minnesota Restitution Center Program was initiated in 
1972. In .1975, Georgia instituted a community.based restitution pro­
gram in four cities as an alternative to prison incarceration.1 * Table 2 
presents descriptive data on a number of restitution programs.

The Need for Change in Georgia

The condition of Georgia's correctional system was described by 
one state official as "bleak and disheartening.” In 1975, the Georgia 
Department of Corrections and Offender Rehabilitation (DCOR) identi­
fied major problems as “over-crowded conditions, a high recidivism 
rate, a lack of adequately trained staff, a need for expanded, centralized 
coordination, and a lack of objective data for program planning and 
evaluation.”2 By 1977, Georgia's prison population was over 11,000 
and was projected to reach 16,000 by 1980. The percentage of individ-

•See footnotes at end of report.
I
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T able 2

A SU R V E Y  O F  SELEC TED  R EST IT U TIO N  PROG RAM S

Name of program Level of system Clients Type of program
Albany Restitution Center 
Albany, Georgia

Arbitration u au Alternative 
to the Criminal Warrant 
New York, New York

Atlanta Reititution Center 
Atlanta, Georgia

Community Accountability 
Program of the City of Seattle 
Seattle, Waahington

Community Arbitration Program 
Annapolis, Maryland

Macon Restitution Center 
Macon, Georgia

Minnesota Resitution Center 
Minneapolis, Minnesota

Night Protecutor't Program 
Columbus, Ohio

Pilot Alberta Restitution Center 
Calgary, Alberta

Rma County Attomrr's 
Adult Diversion Projei t 
Tucson, Arizona

Restitution and EfTe rive 
Dilution from t‘x  Criminal 
Justice System 
Milwaukee, Wisconsin

Restitution in Probction
Experiment
Dei Moines, Iowa

Rest tution Work Program 
Salt 'jke City, Utah

Rideai.-Carlton Restitution 
Projert
Ottatra, Ontario

Ronv Restitution Center 
Ronvi, Georgia

Seventh Grcuit Court 
V .tims' Assistance Program 
Rapid City, South Dakota

Victims' Assistance Program 
Las Vegas, Nevada

Victim-Offendcr Reconciliation 
Project
Kitchener, Ontario

Washington County Restitution 
Center
Hillsboro, Oregon

Pn.ation and 
parole

Pretrial diversion

Probation and 
parole

Pretrial diversion 
and probation

Pretnal diversion

Probation and 
parole

Parole

Pretrial diversion

Pretnal 
and probation

Pretnal diversion

Probation and 
parole

Probation

Pretnal diversion 
and probation

Provincial jails

Probation and 
parole

Ptetnal diversion 
and probation

Pretrial diversion 
and probation

Pretnal diversion 
and probation

Probation and 
parole

Adults only

Usually adults 
only

Young adults 
(ages 17-25)

Juveniles

Juveniles 

Adults only 

Adults only 

Adults 

Adults only 

Adults

Adults

Adults

Juveniles

Adult*,

Adults

Adults and 
Juveniles

Juveniles

Juveniles and 
Adults

Adults

Residential

Nonretidentlil

Residential

Nonretidentlil

Nonretidentlil

Residentiil

Residential

Nonresidential

Nonresidentiil

Ncnresldentiil

Nonretidentlil

Residential ind
nonresidential
components

Nonretidentlil

Residential

Residential

Nonresidential

Noniesidential

Noniesidenliel

Residential

Source: Hudson, Getaway, and Chesney, "When Cnmmils Repay Then Victims. A Survey ol Restitution Propams," Judicature. Vol. 60, No. 7, February 1977, p. 319.
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uals 18-4-4 years of age in prison represents the highest per capita incar­
ceration rate of all 50 states.3

The problems of a large prison population in overcrowded and in­
adequate facilities were compounded by the condition of the probation 
and parole programs. In 1976, the total probation/parole caseload was 
over 33,000 and the average caseload was 132 per counselor. (In 1977, 
parole supervision was removed from the DCOR. and established in a 
separate and autonomous agency— the Parole Board. This, however, did 
not solve the problem of large caseloads; it just transferred the respon­
sibility.) In the past five years, the probation/parole caseload has in­
creased 83 percent. Due to the size of caseloads handled by counselors, 
judges became increasingly reluctant to place some offenders on proba­
tion. If an offender was not placed on probation, the only alternative a 
judge had was incarceration, but incarceration only exacerbated the 
overcrowding in state correctional facilities.

After identifying and examining the problems confronting the 
Georgia correctional system, the D C O R  developed a long-range plan 
called Operation Performance which was designed to correct deficien­
cies in the system and to make offenders directly responsible for the 
consequences of their own behavior. One part of the plan was develop­
ment of a network of community-based residential restitution centers.



II.
ESTABL ISHED

COMMUNITY
RESTITUTION

CENTERS
IN

GEORGIA

I I

Tne initiation of community restitution centers in Georgia followed 
the general reorganization of state government in 1972. An I&ecutive 
Reorganization Plan created the Department of Corrections and Of­
fender Rehabilitation (DCOR) and authorized it to “administer the 
supervision of parolees, probationers, and other offenders who are be­
ing treated outside correctional institutions.” In addition, the Georgia 
Probation Act (1968) states: “The courts shall determine the terms and 
conditions of probation and may provide that the probationer shall 
remain within a specific location ^nd shall make reparation or resti­
tution to any aggrieved person for the damage or loss caused by his 
offense in an amount determined by the court.. (Ga. Laws 1968, p. 
324).

On the basis of the above statutory language, in October 1975 the 
D C O R  established the community resitution center program by making 
residence at a center and participation in the program a special condi­
tion of the probation order. Initially, four community restitution cen­
ters were established with financial support from the Law Fnforcement 
Assistance Administration. In addition-to the restitution centers, the 
state also was developing five community-based adjustment centers. 
These residential adjustment centers were used to house probationers, 
and the program design had a rehabilitation focus with a strong empha­
sis on counseling. The restitution centers influenced the adjustment 
centers. The adjustment centers began using restitution as the core of 
their program. As federal support of the restitution centers diminished, 
the two programs were merged and the state legislature voted to begin 
funding the restitution centers in the 1977 fiscal year in addition to the 
adjustment centers which were reprogrammed as restitution centers. 
Currently, there are 10 restitution centers in the state, the tenth having 
opened in early 1978 at Thomasville.

Organization of the Georgia Corrections System

The Georgia Department of Corrections and Offender Rehabilita­
tion is composed of two administrative and three field divisions. The 
D C O R  Community Facilities Division administers the residential resti­
tution program and several other community-based programs (e.g., 
pre-release centers, transitional centers, work release centers).

Although the Community Facilities Division is responsible for the 
operation of the centers, the success of the program depends on the 
assistance of a number of individuals inside and outside vhe DCOR. The 
cooperation of judges, probation officers, local officials and community 
residents is necessary to establish and maintain a restitution center. 
Judges are responsible for selecting offenders who will reside at the 
center and for determining the amount of financial restitution. Many 
judges also monitor the performance of offenders they place in a cen­
ter. Probation officers, who are D C O R  employees, oversee the activities 
of an offender discharged from a center. Local officials advise the de­
partment in selecting a center location. Local officials and community 
resi ents sit on restitution center advisory boards and help locate and 
provide resources needed by the residents. The size of the boards varies
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from one center to another. They perform a valuable function in advis­
ing the center director about problems and in conveying information to 
citizens in the community about the center. The boards provide both a 
public relations function and an advisory function to the center direc­
tor. Some centers have a formalized community advisory board while 
others rely on ad-hoc arrangements according to need. Althouji forms, 
contracts, case folders, and other items are similar in content for all 
centers, they vary in format according to the style of the director.

Location of Restitution Centers
The 10 community restitution centers in Georgia are located in 

Albany, Athens, Atlanta (2), Augusta, Cobb County, Gainesville, Macon, 
Rome and Thomasville,

Eventually, the D C O R  hopes to establish one community restitu­
tion center in each of the state’s 42 judicial districts. Selecting the 
location and establishing management procedures for the first four cen­
ters, however, raised certain procedural and intergovernmental ques­
tions. The D C O R  had no previous experience with a residential restitu­
tion program and thera was a lack of information concerning methods 
and standards. In addition, the department had not determined the 
formal agency and governmental linkages required to maintain and 
operate a center. Consequently, the first year was a period of develop­
ment and experimentation. Each center developed in its own way 
resulting in differences in operation. On the positive side, these differ­
ences reflected the uniqueness of the communities. From this experi­
ence, the D C O R  was able to develop and standardize specific policies 
and procedures where increased uniformity was considered desirable.

In locating the first four facilities (Albany, Atlanta, Macon and 
Rome), the department selected judicial districts in which judges had 
expressed a strong interest in the restitution concept. Once a center was 
established in a judicial district, the center staff concentrated on serv­
ing the offenders from that district. Judicial and community support of 
the original centers prompted citizens and judges in other districts to 
seek the establishment of a restitution center in their communities. 
Presently, the demand for new centers is greater than the funds avail­
able to the D C O R  for meeting the requests.

Center Site and Staff

All 10 restitution centers operate 24 hours a day, seven days a 
week. Maximum residential capacity ranges from 20 to 40 offenders, 
with an average capacity of about 36 (see Table 3). Because an offender 
usually resides at a center for only four or five montns, each center can 
serve between 112 and 130 offenders per year. For fiscal year 1978, the 
legislature allocated Sl.140,460 to operate eight centers. The other two 
centers are financed with federal funds. For fiscal year 1979, the D C O R  
is requesting 52 million for 10 facilities, an average of 5200,000 per 
center.

All the facilities used to house the residents are leased by the de­
partment. Motels, vacant dormitories, and large houses are among the 
types of buildings that have been converted into restitution centers. 
The department has discovered that old, unprofitable motels on second­
ary highways offer excellent accommodations. Usually, only minimal 
alteration is required. In many cases a center is located in an area that is 
a mixture of residential and commercial or light industrial uses. While 
D C O R  officials prefer a center that has central kitchen facilities, a few
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centers are located in buildings that are not equipped to prepare meals. 
Alternate arrangements are made for food service.

State D C O R  staff members vary from 8 to 13 per center. A  typical 
staffing pattern would include one superintendent, one business man­
ager, one clerk typist, one probation supervisor, one counselor and four 
counselor aides or correctional officers. Centers with kitchen facilities 
also employ a cook. The cook works on a split shift and prepares 
breakfast and a bag lunch for those who work during the aay, and then 
returns to prepare dinner. Administrative staff work the 8 a.m. to 5 
p.m. shift whiie most residents are at work. Counselors are available to 
provide education and counseling services in the afternoon and eve­
nings. Security is supplied by a night duty correctional officer. Super­
visory staff are present and share cooking responsibilities with the resi­
dents on the weekends.

In order to supplement the basic counseling staff, a number cf 
centers use Comprehensive Employment and Training Act (CETA) em­
ployees, VISTA workers, student interns and citizen volunteers to pro­
vide supervision and program assistance. These individuals enable a cen­
ter to provide additional educational and counseling services it is not 
financially aole to provide. Community residents who volunteer to 
assist the center staff also form a valuable contact between the com­
munity and the center.

T able 3
O PE R A T IN G  B UD GET A N D  CAPA CITY  O F  R E ST IT U T IO N  CEN TERS

O PER A TIN G  BUDGET MAXIMUM
C EN T ER FISC A L  Y EA R  1978 CAPACITY

A lbany  R es titu tio n  C enter $135 ,775 28
A thens A d ju s tm en t/R es titu tio n  C enter*  230,271 40
A tlan ta  R estitu tio n  C enter 131,897 30
A ugusta R estitu tio n  C enter 2 2 2 ,7 2 2 40
C obb A d ju s tm en t/R es titu tio n  C enter*  241 ,963 40
G ainesville A d ju stm en t R estitu tio n 184,603 40

C enter
G atew ay A d justm en t R estitu tio n 2 2 2 ,985 40

C en te r (A lso in A tlan ta )
M acon R estitu tio n  C enter 118 ,604 35
R om e R es titu tio n  C enter 123,874 32

T o ta l S ta te  an d  Federal $ 1 ,6 1 2 ,6 9 4 325
T o ta l S tate $ 1 ,1 4 0 ,4 6 0 2^ j

•These centers axe financed with federal funds. In fiscal year 1979 the state will assume 
responsibility for funding the ccnteu. The Thomasville Center opened in early 1978, thus 
figures arc not included.
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The procedure for selecting individuals to participate in the residen­
tial restitution program and the service provided to an offender vary to 
some degree from center to center. The D C O R  has established opera­
tional standards and policies, but department officials recognize the 
need for each center to have a ctitain amount of flexibility. Staff 
capabilities, the needs of a constantly changing offender population, 
and the physical environment of a center all will have an impact on the 
type of program operated by a restitution center.

Selecting Participants

The requirements for admission to the residential restitution pro­
gram vaiy slightly among the 10 centers. Most of these variations reflect 
the different conditions in the judicial districts where centers are locat­
ed. One policy area in which they do not differ is that none of the 
centers accept offenders who have been convicted of committing a 
violent crime. In addition, due to the lack of facilities and drug treat­
ment programs, a center will not admit an individual who has a history 
of drug addiction or alcohol abuse. A  typical participant in the program 
is 19 years old, has been convicted of a property offense, and has been 
previously placed on probation for an earlier offense. The following are 
criteria used by the staff at many of the centers to identify offenders 
eligible to enter the program:

— Offender would have otherwise been incarcerated, had the program 
been unavailable,

-Offender has committed a property crime not involving the use of 
a weapon or any act of violence and has not been arrested for a violent 
crime for the preceding five years,

-Offender’s crime involves the victim in a fashion whereby restitu­
tion can be made using a payment schedule compatible with the 
amount of restitution to be paid and the time he is to serve at the 
facility,

-Offender is 17 years of age or older,
— Offender is not regarded as a professional criminal (to be deter­

mined by his previous record of offenses),
-Offender’s level of intelligence is not below a point (usually I.Q. 

60) precluding employment and participation in the center’s program, 
and

-Offender is willing to enter into a contract with the center estab­
lishing objectives which must be achieved before release.

In addition to the above criteria, center staff members employ sev­
eral subjective indicators for screening out offenders who would not 
benefit from the restitution program or who would pose a threat to the 
community. At most district courts the screening process cakes place 
between conviction and sentencing and is part of the pre-sentence in­
vestigation process conducted by probation personnel. Some offenders 
are eliminated from further consideration after this investigation be­
cause they do not me.it the previously stated objective requirements of 
the center. Other cases may be excluded as inappropriate for the resti­
tution program after discussion with the local district attorney and the

9
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offender. The remaining cases are then presented to the court with a 
restitution recommendation and with a proposed restitution plan. The 
judge can accept, modify, or reject the restitution recommendation and 
levy another type of sentence. An offender who is sent to a restitution 
center is placed as a condition of probation and is under the jurisdiction 
of the court. If the offender fails to make satisfactory progress or 
repeatedly violates the center’s rules, the offender can be returned to 
the court for probation revocation. In nearly every revoc? ion case the 
offender is sent to a state prison.

In one judicial district, Cobb County, the selection process is slight­
ly different, reflecting the preferences of the presiding judge. Program 
staff reviews the cases of all offenders after they have been sentenced to 
prison from the Cobb Judicial Circuit Court and while they are await­
ing jail transportation to the prison. Based on an examination of the 
offender’s record and interviews with the district attorney, defense 
attorney, probation personnel, family, employer, and the offender, the 
center staff members select for program participation the nondanger- 
ous offenders who can be safely supervised in a community facility 
environment. The judge is then asked to amend the sentence to proba­
tion conditional upon the offender successfully completing the Cobb 
Center program. This program has the added merit of insuring that rtsti 
tution is used as a substitute for incarceration since participation is at 
the instigation of the DCOR, though the judge makes the final decision.

The Program Contract
Once accepted in a restitution center, the offender enters a 

two-week orientation period. During this time a contract is negotiated 
between the staff and the resident. The amount of restitution occasion­
ally is determined between the prosecuting attorney and defense attor­
ney and approved by the judge at the time of sentencing.

Rarely does a resident have a job prior to admittance to the restitu­
tion center. During '"rientation, obtaining a job is the primary task. 
Each center has across to daily job listings issued by the Georgia De­
partment of Labor. In addition, each center has developed its own “job 
bank” from staff contacts with employers. The resident is referred to 
job openings. When accepted for employment, the amount of pay is 
determined. The contract that is developed between the staff and the 
resident addresses the division of the resident’s paycheck. D C O R  policy 
calls for the resident to pay $4 a day for room and board. This amount 
was set administratively in 1975 before the D C O R  had any experience 
with the program. It has not been changed. It does not cover the cost of 
room and board. The contract determines the amount to be deducted 
from each paycheck for restitution. The contract includes an amount to 
be deducted for savings and an allowance for the resident’s weekly 
expenses. The contract also designates the program activities the resi­
dent will participate in during his stay in the center.

All paychecks are turned over to center staff. The dollars are divid­
ed according to the contract. In general, restitution dollars will accumu­
late until the offender completes the program. The amount of restitu­
tion collected is then submitted to the court for transfer to the victim. 
On occasion, there is face-to-face encounter between the offender and 
victim and payment is made direct. This is an exceptional practice, 
however, and is done only when deemed a therapeutic experience for 
both victim and offender. ’

Another aspect of the contract is public service restitution. The 
resident agrees to serve a specified number of hours in public service in
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addition ir the monetary restitution. During fiscal year 1977, more 
than 8,000 hours were spent in public service restitution activities.

Some examples of community service activities in which offenders 
participate include: helping in mental hospitals and health centers, re­
pairing the houses of elderly pensioners to prevent condemnation, main­
taining the grounds for youth recreation groups, assisting civic and 
charity organizations in money-making projects, constructing play­
ground equipment for church and neighborhood child care centers, col­
lecting and repairing toys for needy children at Christmas, and conduct­
ing community clean-up projects.

Daily Life in the Center

The basic program in essentially the same for each center but there 
is variation. Some centers allow residents access to automobiles while 
others do not. The type of classes taught at the restitution centers 
generally depends on a center’s access to volunteers.

A  typical day for a resident begins with room cleaning. Breakfast is 
then seived and the resident picks up a sack lunch. The resident will 
provide some service in the upkeep and maintenance of the center 
during the day. This might occur in the morning or after he return' 
from work. Tire resident them goes to work. In some centers residents 
drive their own automobiles to work; in others, the resident relies on 
public transportation. Upon return from the job, the resident may have 
some recreation time or may be assigned to a work detail. After the 
evening meal, the resident participates in an evening program of group 
discussion, counseling, classes, or tutorial sessions.

Evening classes may involve G E D  preparation, tutoring, or orienta­
tion to the w  >rld of work. The schedule for a particular resident is part 
of the negotiated contract.

A point system for reward and discipline also is employed in the 
centers. Points are received for room inspections, punctuality and at­
tendance at assigned programs, and satisfactory completion of work 
details. Points are also earned by residents for meeting the obligations 
cf their contracts. Points are deducted for disciplinary reasons, for not 
complying with contracts, or for an altercation with another resident. 
The points earned result in specified numbers of hours for weekend 
passes. Weekend passes range from 12 horns to an entire weekend. All 
residents on passes return to the center Sunday evenings. On an average, 
a resident will spend four months in the center before resuming regular 
probation supervision. Release to regular probation supervision is decid­
ed by the judge on the recommendation of center staff.



IV.
ASSESSMENT

Importantly, citizens in the communities view the sta^-operated 
restitution centers as their own community programs. Judge; see the 
centers as extensions of court services-a sentencing alternative tc incar­
ceration. Police have been cooperative and amicable. Even collegts see 
the center as a resource for intern learning experiences. Although the 
centers maintain low profiles, clearly center directors devote a good 
deal of time to cultivating and maintaining good relationships with key 
persons in the community. Many restitution centers view the judge as 
the key. "He can make us or break us,” one center director said. Some 
centers serve more than one circuit court and in these instances, the 
director must maintain relationships with several judges. As noted ear­
lier, the demand for new centers is greater than the funds available to 
the D C O R  for this purpose.

Some centers maintain a structured community advisory group with 
quarterly meetings. This device provides information to the community 
and permits the center program tc tap c om m un ity  resources.

State probation staff support the restitution centers, but some nega­
tive feelings by probation staff were reported. These persons criticized 
the centers for not keeping offenders long enough. When offenders 
return to regular probation supervision before restitution is fully paid, 
an additional assignment for the probation officer is to supervise the 
collection of restitution. Probation officers believe they have enough to 
do witnout these additional responsibilities.

H o w  do you measure success? In general, the D C O R  staff decided 
to reject the idea of recidivism, however defined, as a criteria of success.

Tin. original goals foi a residential restitution center were to:
(1) Reduce the projected increase in prison population by diverting 

eligible offenders to the restitution program,
(2) Involve citizen volunteers in the rehabilitation of offenders from 

their local community,
(3) Demonstrate various effective methods of offender restitution,

and
(4) Determine the cost/benefit factors associated with a residential 

restitution program.
To a considerable extent, the objectives were met. In 1976, Georgia 

had the highest percentage of prison inmates in the 18-44 age bracket 
of all 50 states.4 Over two-thirds of the admissions to the restitution 
centers successfully avoided prison incarceration. Although the prison 
population was not reduced, it would have increased even more without 
the centers. During the first year of operation, Cobb County, for exam­
ple, reduced the number of prisoners sentenced to prison by 5! per­
cent.

Volunteers were recruited, trained, and involved in center activities, 
but citizen involvement varied from one center to another.

During the 12-month period ending June 30, 1977, S 128,437 in 
restitution was paid to victims. The other method of offender restitu­
tion used to date, community service, has resulted in 8,372 hours of 
work. It is difficult to put a value on this time, but at the minimum 
wage of £Z.6’5, it totals S22,l 85.

The cost/benefits are more difficult to assess. The per-diem cost of
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prison incarceration and center residency is essentially the same, ex­
cluding capital construction costs for prisons and rental fees for the 
centers. If these figures were added to the per-diem cost, the centers 
would be considerably cheaper. Another cost factor if the turnover of 
population in a center compared to the turnover in a prison. In a 
center, the average stay is about four months. For similar offenses, 
prison stays are at least 12 months, and average closer to 15 months 
before parole. Thus, total costs of care per individual are much cheaper 
for the center than for the prison.

There are other cost/benefits. The offender is employed, paying 
taxes, and supporting his family. There is a saving1- in welfare costs. A  
total of 5164,472 was paid in state and federal taxes for the 12-month 
period ending June 30, 1977. Income to the state in the amount of 
$206,880 was paid during this period for room and board. Further, 
during this same period of time, an estimated 5208,922 was spent in 
the community by residents for clothing, transportation, recreation, 
and personal items (see Table 4).

The D C O R  estimates that 35 percent of new admissions to the 
Georgia prison system meet the objective criteria for entrance into a 
restitution center and the state does plan to expand the number of resti­
tution centers.

Transferability

The Georgia restitution center concept should have wide appeal to 
other states which have overcrowded prisons and are looking for alter­
natives to prison incarceration. Even with county-operated probation 
departments, a state could subsidize county-operated restitution centers 
as a strategy to reduce population. It is important, however, to remem­
ber that the residential restitution program is offender-focused rather —  
than victim-focused.

In the fall of 1977, the second National Restitution Symposium 
was held in St. Paul, Minnesota. Several speakers at this conference 
warned of the undesirable effect of “widening the nets” with restitu­
tion programs. Kenneth Schoen, Director of the Minnesota Department 
of Corrections, cautioned that "restitution may have the unintended 
effect of ‘widening the net’ of control by the system over the offender."
In Georgia, if a resitution center is used as an alternative to a suspended 
sentence or probation, this would be an example of “widening the net” 
of control. Thus, of major importance in any state’s consideration of 
restitution centers are built-in safeguards against inappropriate intake 
into a residential setting when alternative sanctions are less expensive 
and more appropriate to the offense.

The Georgia experience has illustrated that the best safeguard 
against inappropriate intake into restitution centers is an intake deci­
sion which is made after the judge has already sentenced the offender 
to a period of time of imprisonment. The Cobb County Restitution 
Center is illustrative of this practice. Sentenced prisoners in the county 
jail waiting to be picked up and transferred to the prison comprise a 
pool of potential residents for the restitution center. The center staff 
members interview prisoners, study case files with particular attention 
to the pre-sentence investigation report compiled by the probation 
staff, and, when deemed appropriate for entry into the restitution cen­
ter, make recommendations to the judge who sentenced the prisoners. 
The judge rarely disagrees with such recommendations and new court 
orders are issued changing sentences to placement in the restitution 
center as a condition of probation. Again. Georgia’s Cobb County pro-
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Center

Gross
Earnings

Taxes and 
Other 

Deductions

Room and 
Net Board 

Earnings Assessments

Food, Clothing, 
Medical, 

Personal Items, 
Transportation

Mandatory
Savings

Financial 
Assistance 
to Families

Court Ordered Restitution Fines 
Monetary Compulsory 

Restitution Public Service 
and Fines (Hours)

Albany Restitution 
Center $110,737 $15,789 $94,948 $12,526 $41,572 $4,597 $5,175 $33,882 410
Athens Adjustment 
/Restitution Center 108,667 18,902 89,764 26,891 15,671 9,149 3,417 8,178 2,178

Atlanta Restitution 
Center 60,165 10,154 50,011 20,783 10,675 2,730 3,728 3,809 1,650

Augusta \djustincn!/ 
Restitution Center 116,429 24.405 92,024 27,459 27,959 22,399 5,663 8,844 12

Cobb Adjustment/ 
Restitution Center 128,350 19,798 108,552 34,735 15,796 5,775 25,707 16,433 1,240

Gainesville Adjust­
ment Restitution 
Center 110,039 21,153 88,885 18,625 17,512 6,646 4,223 9,899 263

Gateway Adjustment/ 
Restitution Ccnlci 75,595 13,774 61,822 28,916 11,916 2,240 1,700 1,302 4

Macon Restitution 
Center 99,439 20,817 78,623 21,988 33,689 4,107 8,652 13,424 848

Rome Restitution 
Center 116,112 19,680 96,432 14,957 34,132 4,750 890 32,666 1,767

TOTAL $925,533 $164,472 $761,061 $206,880 $208,922 $62,393 $59,155 $128,437 8,372

*l(t uitiili’il Iii nc.iinl ilollnf. No |uociilly uvullulilu fill I lioiiiiisvlllo.
Smucc: (icoryja Department of C'ortcclions anil Offender Rehabilitation.
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gram insures that judges do not use the restitution program as an alter­
native to probation. There is some indication that in some of the other 
districts offenders who would otherwise be placed on probation some­
times are placed in restitution centers. There are other economic rea­
sons for insuring that restitution is not used as a substitute for proba­
tion. In a paper prepared two years ago, Bill Read of the General Serv­
ices Division of the D C O R  explained:

The importance of diversion certainty for a residential diver- 
sion-from-incarceration program can easily be seen by considering a 
few basic cost figures. The annual cost of operating a 30-resident 
restitution center has proven to be approximately $116,000.* The 
annual cost of supervising 30 offenders on probation.. .(5205/offend- 
er/year) is 36,150 The annual cost of incarcerating 30 offenders 
($4,045/offender/year) is $121,350. it is, therefore, nuite clear that 
a residential restitution center cannct be basically cost-effective if it 
serves offenders diverted from probation. For example, l restitution 
center serving 50 percent divertees ircm probation and 50 percent 
divertees from incarceration would have a basic comparative cost-ef­
fectiveness of $116,000 versus $63,750 (53,075 for field super­
vision cost plus 560,675 for incarceration cost). In short, the resti­
tution center would not be cost-effective. Therefore, a primary ob­
jective in diversion from incarceration programs is an offender selec­
tion method which guarantees 100 percent diversion certainty (i.e., 
post-sentence selection method using either a judicially amended 
sentence or a conditional paro!e).5

. One of the major cost savings of Georgia’s restitution centers is the 
short-term leasing of facilities in contrast to capital cost outlays in 
purchasing oi constructing a community residential facility. Uneconom­
ical tourist courts located on state highways now bypassed by interstate 
highways are to be found in most communities of any size. The Georgia 
experience has demonstrated high utility of these tourist courts as well 
as downtown hotels.

Although per diem costs in Georgia between prisons and restitution 
centers are about the same, the shorter turnaround time of an individ­
ual offender in a restitution center also represents a cost savings in 
contrast to the longer amount of time an incarcerated offender spends 
in prison. Mr. Read also mentioned thî  aspect of restitution centers in 
his previously cited paper:

The importance of the offender turnover rate can also be easily 
seen by again considering the previous basic cost figures. If we make 
the fair assumption that most property criminals who are sentenced 
to prison will normally serve a minimum of 12 months, it is clear 
that a restitution center can dramatically increase its basic cost-ef­
fectiveness by increasing its turnover rate. For example, since the 
annual cost of operating a 30-resident center will remain essentially 
constant, a center with an average turnover rate of six months can 
serve 60 offenders in 12 months at a cost of $116,000. However, 
assuming 100 percent diversion from incarceration, the comparative 
cost of incarcerating these 60 offenders for 12 months is 5242,700. 
Likewise, comparative figures for a center with in average 
three-month turnover rate are SI 16,000 versus S485.400 for incar-

•F'esent icitituiion center costs are projected at $200,000 annually.
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ceration. Obviously then, an increased turnover rate represents a 
substantial increase in cost-effectiveness. Thus, another primary ob­
jective of a residential restitution program is an offender selection 
method which allows program staff to be somewhat selective of 
referral eligibles. In this way, program staff can use priority selec­
tion criteria which would operate !o increase the total percentage of 
offenders who could be stabilized relatively quickly and could fin­
ish making their restitution on a non-residenrial basis.

The Georgia restitution centers have been successful in attracting 
resources from other state and federal programs for both core services and 
supplemental resources supported by state appropriations. VISTA vol­
unteers, C E T A  employees, and library services are just a few examples 
of some of these resources. Volunteers are valuable in the program. 
Service clubs are attracted to sponsor certain aspects of the restitution 
program. These resources also exist in other states.

The key to the successful operation of a correctional residential 
facility is community acceptance. Key community leaders, particularly 
judges, must be involved in the beginning stages of planning for a resti­
tution center. The restitution center needs to be viewed by community 
leaders as their program. And by making the program voluntary, the 
state corrections apency avoids trying to implement a restitution center 
in a community where it is not wanted. Additionally, the public service 
restitution aspect of the program has large appeal to community agen­
cies, organizations, and political leaders. The concept of restitution 
itself has appeal to persons with both conservative and liberal political 
views. The former like restitution as a means to secure justice for the 
victim; the latter also appreciate its quality as an altei native to incar­
ceration. Although for different reasons, it would seem that in selling 
the concept of a restitution center to a community, the concept itself 
goes a long way toward selling itself. In Georgia, in several communities 
with restitution centers, there is now a demand for a center for women.

Another lessen learned from the Georgia experience is that the state 
agency must allow each center flexibility in its operations and proce­
dures as each community differs, political structures vary, judges have 
different views as to how offenders should be treated, and job markets 
are not the same. For the center to be adopted by the community as its 
own, the center program must reflect the uniqueness of that particular 
community. The availability of employment opportunities is a key fac­
tor in deciding on a site location of the center. Without the income 
derived from employment, offenders’ restitution to victims is not pos­
sible. Thus, placement of restitution centers in remote areas may not be 
advisable. Of course, if public transportation is not available, alternative 
transportation modes must be considered. Georgia officials restrict trav­
el to jobs to within the metropolitan area where the center is located. 
In Atlanta, this sometimes means a distance of 15 miles; in smaller 
towns, much less.

The need to Find jobs for offenders; the need to locate other com­
munity resources such as volunteers, assistance from service clubs, li­
brary services, counseling; and the need to work closely with c ommu­
nity leaders, especially judges, are important considerations in staffing 
residential restitution centers. Georgia's experience suggests that the 
center directors should have community organization skills, and such 
skills are probably more important than penology/criminal justice ex­
pertise. In this connection. Georgia-type restitution center advisory 
boards can also be quite useful.

Obviously, a state interested in establishing restitution centers must

16



•  •
determine if enabling legislation is required or if existing statutes allow 
for establishment of restitution centers. In recent year.., most states 
reviewing their criminal codes specifically have listed restitution as a 
legitimate sanction. Residential centers that emphasize restitution as a 
key component of their programs seldom are specified in the statute. 
Many of the statutes, however, are broadly conceived and can easily be 
construed to include a residential center.

Conclusions
Restitution is an increasingly popular concept both as a sole sanc­

tion and as a condition of probation. Residential centers are not neces­
sary for a restitution program, but those states with prison overcrowd­
ing might consider this alternative. Residential centers are viewed as an 
alternative to incarceration and a cost-effective response in reducing 
prison population.
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FOOTNOTES 1. Other states reporting restitution programs are: California, Colorado, Con­
necticut, Florida, Iowa, Minnesota, Mississippi, Ohio, Oklahoma, South Dakota, 
Tennessee, Utah, and Washington. For the most part, these restitution programs are 
not combined with residential programs. In the past ' :, three more states passed
statutes allowing restitution-North Carolina, Texas, and Virginia.

2. Operation Performance: Six Year Action Plan for Corrections (Executive 
Summary), Georgia Department of Corrections and Offender Rehabilitation, July 
1975, p. 2.

3. Prison Population and Policy Choices, Vol. I, ABT Associates, National 
Institute of Law Enforcement and Criminal Justice, 1977, p. 27.

4. Ibid.
5. A paper on the Georgia Restitution Center Program, prepared for the South­

ern Conference on Corrections, February 25-27,1976, Tallahassee, Florida.
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a  s u r r e y  o f  r e s t i t u t i o n  p r o g r a m s

by Joe Hudson, Bert Galaway and Steve Chesney
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• restitution to crime victims is an
■ m u'pt that is receiving new atlen- 
m the criminal justice system today.

itself, of course, was part of a 
of pre-modern legal systems,1

■ rii.illy its proponents include such 
outers as Sir Thomas More, Jeremy
Herbert Spencer, Haffuele Gurofit- 

Margery Fry.4
cully, the idea has received en-
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American Law Institute,5 The Model Sen­
tencing Act,0 the 1972 Annual Chief Justice 
Earl Warren Conference on Advocacy in the 
United States,7 and the Law Reform C o m ­
mission of Canada.8 And two states, Iowa 
and Colorado, have already enacted laws 
emphasizing the importance of restitutive 
sanctions. In 197-1, Iowa made restitution a 
condition of a deferred sentence or proba­
tion,9 and in 1976, Colorado said courts 
could order restitution in conjunction with 
fines, probation, imprisonment or parole.10
Most important, perhaps, the idea of resti­

tution has become a reality through formal 
restitution programs in a number of places 
across the country. The prototype for many 
restitution programs, the Minnesota Restilu-

5. MODEL P e n a l  ( 'o d e ,  Article till Suspended Sen­
tences, Prahatiim anil Parole, 19fi2, § 301.1 (2) (Ii).

fi. C ouncil of Judges of T he  N ational C ouncil on 
C rim e and  D elinquency, Model Sentencing Act, Second 
Edition, 18 Chim e a n d  D e lin q u e n c y  358-359 tOcto- 
bci, 1972).

7. Annual C hief Justice liiirl W nnen C onference on 
Advocacy in the U nited States, A P iio o u w i vo n  Pius- 
t)N ItEPOH.M 11 (C am bridge, M assachusetts; itoscno 
Poimd-Anierie.m Trial L auyors Poiindation, 1972).

8. Law Itcfnrin C om m ission of C anada, W orking 
Paper No. 3: The Principles of Sentencing and D isposi­
tions (O ttawa: Inform ation Canada, 15)7*1) at 7-10; 
W orking Papers Nos. 5 and fi: destitu tion  and C om pen­
sation'; F ines (O ttawa: Inform ation C anada, 197-U a! 
5-15.

9. Senate File 2fi of the- (lotIi G eneral Assembly, 
1973, State of Iowa.

H). C o l o iia d o  C him e  Victim s  IIe s t it iu id .v Ac t , 
Second Ucgnlar Session, F iftieth  General Assem ble, 
I97fi.
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tion Center, was established in 1972 by the 
Minnesota Department of Corrections.11 
The residents, who have all committed, 
property crimes, become part of the program 
only when they have completed four months 
of their sentence in prison. They live in the 
center, work in the community and make the 
agreed-upon restitution. In 1975, Georgia 
opened four restitution shelters for proba­
tioners and parolees.12
W e  recently completed a survey of nine­

teen restitution programs in the United 
States and Canada, mainly through tele­
phone interviews. W c  do not know the total 
number of restitution programs, but our 
telephone survey clearly did not reach all of 
them. Thus, the information we gathered 
reflects tendencies which may or may not 
apply to all such programs. (We will also 
present information from a recent study of 
restitution as a condition of probation.)
W e  think that unless critical attention and 

careful investigation is given to the most 
appropriate way to implement restitution, 
the classes of offenders from w h o m  to re­
quire it, and its effects on victims and of­
fenders, this practice could become another 
in a long line of criminal justice sanctions 
which promises more than it delivers.
At least four major questions should be 

asked about any contemporary restitution 
program: What should be the nature of the 
restitution? I low should the amount of resti­
tution be determined? What should be the 
relationship of restitution to other criminal 
justice sanctions? And should the victim be 
involved in the restitution decision? This 
article will address each of these questions 
in turn.

Nature of restitution
T w o  areas of confusion arise in defining a 
restitution sanction— first, confusion be­
tween restitution and victim compensation 
and, second, confusion about the various 
forms which restitution may take. Victim 
compensation usually involves a state-

11. Joe H udson and  Burl Cutaway, Undoing the 
Wrung, 19 SociA l. WoilK 313-318 (May 1071).

12. Bill Head, The Georgia destitution Program, in ­
c luded  in H udson , supra note 1 ill 2l(>-227.

administered form of insurance desi": 
provide at least partial rcimburscnit-:: ■ 
specified class of crime victims for d-c. 
losses. The arrest or conviction of an..:-, 
er is not a prerequisite for compi-n,,, 
payments, and such schemes usually ..... 
outside the criminal justice system.13 F!,~ 
tution, as distinct from victim comj>- 
tion, involves the offender paying 
tim, either directly or through third p.m.. 
as redress for damages.
Restitution may take diverse form-;.; 

victim compensation schemes, a restiv. 
program provides benefits to crime 
But restitution is generally not an en- 
mechanism for providing compens.it:.'., 
crime victims because most crimes .in- . 
solved by an arrest, and many do not 
in convictions. Even when conviction. 
secured, restitution may not he an appi: 
ate sanction. In short, restitution is !i m'. 
provide compensation for only a very !:.- 
ed number of crime victims.14

Most of the operational restitution . 
grains we surveyed appear to recognize 
fact. Ten of the nineteen programs *: 
that their primary purpose was offend. • 
hahilitation, and only four indicated 
providing reparations to crime victim* ■ 
their major aim.
While restitution most commonly 

the form of money, many programs al‘ 
service restitution, in which offenders •• 
either the crime victim or larger eomtm. •• 
Community service restitution is more- 
mon than direct service restitution h’- 
offender to the crime victim. Nine ni '■ 
nineteen restitution programs estimated:: 
community service was required in at .V. 
80 per cent of all service restitution cav
Community service restitution scb<- 

commonly require the offender to pi‘"‘ 
scivices to public or private social we - 
agencies. Typical services include rr.a 
ing homes for the* elderly, working •' 
youth in organized recrealiV.ial pnV-
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13. Jot. H udson and Burt Cul.iwny, editors. ’ 
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C. Thom as, 1975.)
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€ )
and volunteer counselling work with drug 
abuse programs. Direct service restitution to 
victims could take several forms, such as a 
vandal repairing the damage he did.

Amount of restitution
Restitution programs usually require some 
procedure for determining the amount of 
restitution to he made. An obvious problem 
in using service restitution equating the 
value of the services with the damages done. 
This is most often accomplished by using 
minimum wage rates or the hourly wages the 
offender might command in legitimate e m ­
ployment.
A  second problem is assessing the accura­

cy of the damage claims reported by victims. 
Programs commonly report concern that vic­
tims may inflate their claims and almost 
unanimously note problems in determining 
and validating the amount of restitution to 
be made. This concern is shared by offend­
ers and, in the case of juvenile offenders, 
their parents.15
While victims may inflate their losses, 

however, offenders may tend to underesti­
mate the extent of loss, either out of igno­
rance or self-justification. A recent study of 
juvenile offenders found that the damage 
estimates of parents, victims probation offic­
ers and police officers were relatively consis­
tent, hut the juveniles themselves tended to 
report substantially lower loss estimates.1*5
T w o  procedures arc commonly used to 

de*ermine the required amount of restitu­
tion. One is to use a third party such as a 
probation officer, judge or other criminal 
justice official to weigh the different claims 
and arrive at a fair determina(  ̂ The other 
is to bring the victim and offender together 
in a negotiation process with an agent of the 
criminal justice system acting as a mediator 
to arrive at a loss figure. The Minnesota 
Restitution Center has had considerable 
success in directly involving victims with 
offenders in face-to-face negotiations over

15. Burt Galawny and William Marsel1 a, An Explora­tory Study of the Perceived Fairness of Mcstitntion as a Sanction for Juvenile Offenders (paper presented at the Second International Symposium on V’»- itmolngy, Ros- lou, Massachusetts, September, 1976.)16. Id . at 18.

H o w  o n e  j u d g e  u ^ q e r n ? .

In states that lack formal reslituii,.,, 

grams, some judges promote a s im i l  e- 
through “alternative sentencing" i;, ... 
the offender must help others as a con-, 

of probation. Here's one example.

In an appropriate case, alternative •. 
ing can be imaginative and just.
In an embezzlement case, for e.va::r . 

defendant in San Francisco had taken 
where between $1000 and $4000 fr> -. 
government by falsifying overtime 
He resigned a career civil service posit’ 
a result of the conviction. The court ur ■ 
that his sentence be suspended and :c. ■ 
be placed on probation for fixe U'.es 
these conditions:

1. He must pay a fine of $5000. Ml,- 
by selling much of bis furniture and !., . 
hold furnishings.)
2. In lieu of one year in the county j.t 

must work four hours a day, five da\ s a a ••
x for one year at St. Anthony Dining ! • 
(He did.)
St. Anthony Dining Room is run : 

gentle and compassionate Franciscan ;»• 
the Reverend Alfred Boeddeker, and :t

the extent of damages. Once the p..:' ■ 
concur, they develop a ivri'ten agrcci..; 
and if the parole board approves i:, ' 
offender is released on parole to (lie ;" 
gram.17

In addition to the question of detenni: . 
the amount of damages, there is theqw'1- 
of whether 100 per cent restitution 
always he required. Are there vitvumo. i • 
in which the required restitution slum!.. 
les. than the total damages? Or arc !• 
circumstances in which it may he ! e 
require restitution exceeding the 
amount of damages?
Most existing programs appear to ;" 

full restitution and try to equate tin* n a ­
tion with the actual extent of damages 1

17. Hudson nnil Calaivai, vr/pm note 13.
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J c j g e  u s e , ^ n a t i v e  s e n t e n c i n g  by Francis McCarty

I restitution 

etc a similar :... 

■itcing" in u .'i i 
?rs as a ctnui::-. 

c ample.

emotive sente:.,. 
I just.
e, for example j 
»had taken '• • - 
84001) from •• 
overtime ci.r. < 
ervicc position 
lie court i»r::•-?• 
ncled and tii.ii ■
• five years it;*-*.

85000. I He -i-: 
liture and !>"•*•

ie comity jail. * 
five clays a 

y Dining R»

mi is run 
ranciscau pto**' 
eker, and it a*..

;t l| more than 12 million free meals to
• • t uple over the last 26 years. More than 
, ,ukey dinners were served on Thanks-

|)ii> last year, and 4500 more on 
.anas Day. It is called “The Miracle on 
. Street’’ because it never runs out of

aidants assigned there have worked as
• v handymen, dishwashers, waiters 
o iks. One did bookkeeping and ac- 
•itig. “It is a good lesson,” said the
nd Boeddekcr. "It’s better than lot- 

: •!u*m sit in jail."
•:.ci institutions to which defendants 
been assigned for community service 
•in* Senior Citizen Center, the Youth 
!.iinc C niter, the Veterans’ Hospital, 
I ielithoi.se for the Blind, the Recrea- 
<'enter for the Handicapped and the 
igency Hospital.
difficult to set down exact and precise 

Mines for the use or nonuse of alterna- 
•i iilcncing. The judge must make his 
non in relation to the particular facts of 
im'. Obviously, crimes of violence and 
. involving the use of lethal weapons
• ■I proper subjects of such sentencing.

The value of such sentencing is fourfold.
1. It is a benefit to the people served, such 

as the poor, the ill, the severely handicapped 
and the mentally retarded.
2. It makes the defendant realize that 

many are less fortunate than he. lie serves 
his fellow man.
3. It saves taxpayers the cost of food, 

clothing, bedding,cleaningand medical serv­
ices at the county jail, where the daily cost 
of maintaining a prisoner is about S27.
4. Because of these benefits, it makes fora 

closer attainment of pure justice— the ulti­
mate objective of our judicial system.
Alternative sentencing does not make sen­

tencing easier, but it could make punish­
ment a more worthwhile experience for the 
offender and a less costly one for society. 
And through alternative sentencing, the of­
fender can return to society knowing that in 
some sense his efforts entitle him to reas- 
sume his place there.

Properly used, imaginative sentencing is 
good for'all of us. □

r , 1 A N C I S  M c C A R T Y  is  J  j u d g e  o f  t h e  S a n  F r a n ­
c i s c o  S u p e r i o r  C o u r t .

nee the p.ir:;r» 
(ten agrceiiu r ? 
pproves it, li.e 
ole to the pr

of deform m m  r 
e is the quest ie” 
titution sh*Mi.br 
circmnst.iis. <•’ 

ution should 
<? Or are 
may |>» i if ’ 
ing (I to'-*-

ppear to pn '■ 
late the rest:!’ 
if damages. '

note 13.

"eventeen programs responding to an 
•' umcerning full and partial restitution, 
■ai'ii stated that full restitution was re- 
* *'. I for more than BO per cent of the 
‘b admitted offenders. Only one pro- 
i demanded partial restitution in the 
•ritv of eases, and three programs indi- 
•! that roughly equal proportions of full 
' par'i.d restitution obligations were re-
Y l | .

("th theorists in social psychology gen- 
siippurt the use of full restitution. 

' reason that wrongdoers experience an 
: ’’distress" at having benefited from an 
'! act. People relieve this distress either 
"■"piMisating their victim or by justify- 
’•leir crime. Experiments show that pco- 
"i- more likely to make restitution when 
■ tan give back an amount equal to what

they have taken.18 If they can give hack only 
an excessive amount (or an insufficient 
amount), they tend to justify their original 
conduct.
A different p i  rspcetive on this issue has 

been raised by Stephen Schafer19 and Kath­
leen Smith20 who have recommended that

IS. Flninr Walster, Kllen Herscheid, (?. WilliamWills U t, iVeto Directions in dipiity lieseurch, 25 JoUH-
NAL OK PEUSONAUTY AND SOCIAL. PSYCHOLOGY 151
(1973).
19. Stephen Sell..lei, C o m p e n sa tio n  a n d  H k s ti tu -  nos in V ic tim s o k  Chim e 117-129 (Moutdnir, New ji.r.ev; Pattcr.Min Smith, 1970); The Proper Hole o f  n 

Vietim-Compensation System, 21 ClIIME AMI OKI.IN- yuENCV 45 (January, 1975).
20. Kathleen T. Smith. A Cuitii Fon ClUMti: Till-: 

C a sk  koii t i i k  S e i.k -H k tk h m in a n t P o is o n  S en ­
te n c e ,  (London; Gerald Duckworth and Company, 1905); Implemcntmp Destitution Within u Penal Set- 
ttiif!: The Case fo r the Self-Determinant Sentence, in Hudson, supra note 1 at 228-245.
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restitution should exceed the damages done. 
Schafer has advocated the explicitly puni­
tive use of restitution on the grounds that 
restitution as the sole sanction might allow 
some serious offenders to purchase their 
freedom with a relatively mild sanction. 
Similarly, Kathleen Smith’s concept of the 
self-determinant sentence involves a restitu­
tion requirement supplemented by a discre-

■

t

■

t w  d . i ^  ■ .  .1. ri .1  . ' )  ( C — »*■’>«■  m+li

PHOTO BY BILL POWERS
tionary fine imposed by the court. To the 
extent that they are used in conjunction with 
restitution, fines have the effect of requiring 
excessive restitution— the offender is re­
quired to repay both the victim and society.

It can be argued, however, that in some 
cases where exceedingly large dollar lossi .’■ 
resulted from the offense, full restitution 
may impose such undue hardships as to be 
unjust. Several policy proposals and stan­
dards have recommended partial restitution 
on such grounds. Clearly, however, most of 
the available evidence concerning the 
amount of loss resulting from criminal vic­
timizations suggests that full restitution 
would not impose an undue hardship for 
most offenders. For example, the 197d Uni­
form Crime Reports indicates that the aver­
age dollar loss in a burglary was $391 while 
the average value of property stolen in a 
theft was $15G.21
A rel. let! issue concerns the specific crim­

inal offenses for which the individual is to 
be held officially responsible. Should resli-

21. C him e  in t h e  Un it e d  St a t e s , 1974 (Wnsliii-K- ton. D.C.: U.S. Government Printing Office, NovcimIict, 
1975) at 2 9 ,3 1 .
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tuton be limited to offenses for uj 
offender was found guilty? If M , rcv., 
might not cover a wide range of . ... 
settled by plea bargaining or ones t; 
not proceed through adjudication f(-r 
ever reason. From the victim’s persp,.., • 
least, the result would be partial rest-

Alternative sanctions

What is the appropriate relationship v,{ 
tution toother criminal justice sanctii 
what extent does restitution interfer- 
tlie use of other sanctions and object:-.., 
the criminal justice system? Avail,d.!.. 
dence suggests that while probation ■ - ... 
and judges in Minnesota tend to tin:-, 
tution helps rehabilitate the offend -:, 
is concern that restitution may rede 
offender's ability to care for hinisel! 
family.22 In this instance, restitution 
work against the rehabilitative objeti:.-, 
corrections programs. Rut since - 
against property result in such limited . 
ages, it seems legitimate to ask whet: 
most cases restitution is a suffieientb 
sanction.
Although restitution is occasional:-, 

posed as a sole sanction, most jurist!. • 
appear reluctant to use it except in 
tion with other sanctions and li'catv.- 
The survey of Minnesota probation pi., 
suggests that victims desire sain In1- 
addition to restitution.23 Similarly, 
and Ntarsella found that when giwn - 
choice of a single sanction, victim', 
tion officers and police ovorwhelinimto 
ferred supervised probation to r«*>t»ti' 
When asked lo combine sanctions, (lie - 
respondents overwhelmingly chose 
vised probation . ith restitution.24
Similarly, most operational resltt" 

programs tend to add restitution In i '• 
sanctions or treatments. For example, 
tution is most commonly employee 
junction with supervised probation as - 
cl it ion of pretrial diversion programs 1 •
condition of participation in a res id1

22. S t c u - n  I.. C lu -.sn ey , .-In Axxtlssmeiil <>/1'< >•' 
i ll the M innesota Probation P en ie rs , iiK-liutri. 
s o i- ,  supra n o te  t at 1 5 0 —H it.23. Id . al 165. _21. Galawav anil .ilar.sclla, sup ra note 15 -11 • *'■’
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community-based corrections program. In 
each case, the usual pattern is to impose 
participation in some form of treatment ac­
tivity such as group or individual counsel­
ing in addition to the restitution require­
ment.
The relative benefits of restitution as a 

sole sanction or in conjunction with other 
sanctions is an important question requiring 
serious examination. The increasing cost 
and questionable effectiveness of presently 
available criminal justice sanctions suggest 
the need to explore alternative sanctions for 
specified classes of offenders. Restitution 
may be one practical alternative.

The victim’s role
Another set of questions concerns the appro­
priate role of the victim in a restitution 
scheme. Some approaches avoid making the 
victim part of the decision-making process 
fur restitution; others encourage participa­
tion.

In the Minnesota probation services, vic­
tims generally do not become involved with 
offenders in restitution schemes, and in a 
substantial number of cases, victims were 
not even aware that they would receive 
restitution.25 The probation officer apparent­
ly arranged for restitution without the vic­
tims’ knowledge and, when ultimately col­
lected, the restitution would be forwarded to 
the victims. Of the nineteen restitution pro­
grams we surveyed, only five usually in­
volved the victim with theofTende* in devel­
oping a restitution agreement. Nine pro­
grams stated that such involvement occurred 
only occasionally, and five stated that it 
never occurred.
Data from the study of Minnesota proba­

tion practices indicate that direct vietim- 
offender contact is overwhelmingly discour­
aged by judges on the grounds that such a 
practice would be against the wishes of the 
victims or might lead to further victimiza­
tion.20 Contrary evidence can be found to 
suggest that personal contact between vic­
tim and offender can minimize the offend­
er’s use of rationalization concerning the

25. Cliusiiey, su/iru note 22,
20. hi. at 63.

harm that he has done.27 In short u- 
arguments can be made for or again*; • 
involvement in restitution program, 
empirical evidence exists to support • • 
position. It is known, however, that m  •• 
restitution programs emphasizing ......
offender contact and involvement 
development of restitution agreement 
major problems have been reported. \,. • 
gram forces victim involvement, ai:h,-....
we do not know the extent to which >. < : 
may feel pressure from the program ....
with the offender.
Another question concerns the w . 

be given the views of the victim on •.%. 
the offender should be offered an oppm* 
ty to participate in a restitution pi.m. ■ 
becomes particularly important if re.*::1 
is perceived as a less severe sandim. • - 
the alternative. For example, the 1 .
County Attorney’s Adult Diversion Pr - 
in Tucson has instituted the piitunvr 
victim approval as a prerequisite fur ’hi- •* 
of restitution.20 Apparently, victim* 
veto the admission of offenders i:,; . <
program. It is not clear, however, u 1 
cases likely lo be vetoed are sereenc !.. 
program staff.
Our survey of restitution program* i. . 

that only four programs allowed viiiir.• 
exercise veto power In general, then. 
pattern is one of not providing victim* 
the power to veto and substituting < ne • 
nity service restitution in those c a se s  • 
victims do not wish to receive restitutm i i 

be otherwise involved.
To what extent will the fairness ai >: • 

propriatcness of the restitution rctinir*-:: 
vary with the nature of the victims? SIk  
restitution he limiter’ lo situations in 
the victim is an individual, or should *

27. Stew ard Maeanluv mid Elaine • ;- 
Structures and Hestorintf Eouitij, 27 JoriiNU. 1 
CIAI, Issues 173 (1971). Ellen llcrselieal a1- ■' 
W,alsler, When Docs a Ilium-Doer Cotiii>c»<i.-" 
timif 6  J o u r n a l  o r  I’l i i s o n a l i t v  a n d  Si» i 
CIIOI.OCV r.5 (August, 1907); J. t.. Fitvdii 
W allington, nnd U. Hless. Compliance W 
sure; The Effect o f ( il l il l.  7 JOUHNA'. OF *
and  So c ia l  I’s y c iio i.ooy  117 (October. !?>•'•2H. Dnvitl A. Lowenberg, I’ ima Comilj 11 •
Adult Diversion Prnjcel’s .Second Animal Hep-1lier, 1973 llirongli September, 1975, (tinp"'.‘ 
.searcli report, Oclnlicr 29, 1975).
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. i w lien victim s are la rge btisi- 
. insurance com pan ies? I f  so . is 

that the restitu tion requ ire - 
i lead to the v ic tim iza tion  o f  the

Yi.ItT has expressed concern that 
•. w ill perpetuate a pattern o f  “ in- 
,|t,nial im pe ria lism ”  in w h ich ind i- 
deiiders are he ld  accoun tab le fo r 
rt—titution to corporate victim s

• ,.;i\ co rresponding requ irem ent that 
•. oifenders m ake restitu tion  to indi-

!imi>.2& The obv iou s so lu tion  to
• r.iitice, o f  course , is to make both

responsib le  fo r  m ak ing  good 
•tt.il damages.

o f the re la tive  extent to which
• :u is fu n c tion a lly  re sponsib le  fo r 
.iitun i/ed is rece iv ing  increased at-
.iiid raises fu rth e r questions about 
,il the victim  in a restitu tion  scheme. 

•’ c past several years, a conside rab le
• .<t evidence has accum u lated to sug- 
.t: the crim ina l act can most fu l ly  be 
■•..•nil as resu lting  from  the behav io r o f
• tan and o ffend e r.30 E ith e r through 

. :.u- or cu lp ab ility , in d iv id u a ls  may
their own v ic tim iza tion . T o  what 

•i. -uld such considerations in fluence
• - regarding the am ount and type o f  
•tun to be m ade?
■ .piestinn has been la rg e ly  neglected 
"rational restitu tion p rog ram s; seven-
■ nineteen program s said they made no 
icnt o f victim  re spon s ib ility  in arriv - 
citlier the fo rm  o r the am ount o f

•• •i! restitution. S im ila r find ings were 
m the su rvey o f  M innesota proba- 

’•i. ti>. os.31
implications o f  victim  cu lp ab ility  are 
•>r. It is reasonab le to suggest however
• :i iii situations p rovoked  by victim s, 
'■» ihoose from  am ong a variety o f  
■•'v behaviors and sh ou ld  there fo re
■ • ■' iit.l Coinbes-Scliilling, supra note 1.
•ii. i:. Wolfgang, I’ /vrriaiNS in Chimin,\l I’liil.iilelpliin: University of Pennsylvania s 0.ivill |. I’itlinnn and William Itandy,
' Criminal Appravatvil Assault, Jouhnal OK 
I wv. ClUMINOl.OOV AND I’OI.ICK SCIKNCl-:,

• •'•her. lfX»-l); Menaclicu Amir, Patterns in 
'"ipe 'Chicago: University of Chicago Press,
"s,,ey, supra note 25 at 159-!(>0.

be held accountable for the behavior that is 
chosen.
Conversely, program managers might 

consider using the concept of contributory 
negligence to permit reduction of restitution 
in relation to the culpability of the victim. 
Victim compensation programs generally 
provide that compensation payments can be 
decreased or denied on the basis of victim 
culpability.32 At the same time, however, 
administrators of compensation programs 
note great difficulty in assessing culpability 
and report few denials or reductions of pay­
ments on this basis.

In this article we have identified and dis­
cussed several major questions arising from 
the use of restitution within criminal justice 
programs: the nature of the restitution sanc­
tion, the amount of restitution to be ordered, 
the role of the victim in a restitution scheme, 
and the relationship of restitution to other 
criminal justice sanctions. Gaps are appar­
ent in both the operational use of the idea 
and in the evaluation and assessment of it. 
Given the limited amount of research evi­
dence available, we simply lack an adequate 
basis for assess: . • the utility of the idea.
While a host of program and research 

needs are apparent, several areas deserve 
immediate attention. First, we must clarify 
what we mean by restitution. In particular, 
we need case studies of how restitution is 
implemented in different programs. Second, 
we need information and assessment of the 
use of restitution as the sole sanction, not 
supplemented by other treatments and crim­
inal justice saner oiis, Finally, we must de­
velop ways in which victims can participate 
in restitution schemes and assess the bene­
fits of their involvement for the victim, the 
offender, and the system of justice. □

32. Hurt Cutaway and Leonard Kntinnn, Victim  
Cpucpriisation: An A na ly s is  o f  Substan tive Issues, in Hudson and Galawuy, sup ra note 13 al 127—128.

JOE HUDSON is director of planning for the 
Minnesota Department of Corrections.
BURT GALAWAY is an instructor in the School 
of Social Development at the University of Min­
nesota ai Duluth.
STEVEN CHESNEY is a research analyst for the 
Minnesota Department of Corrections.



A new program helps offenders "make good " the losses 
have caused—and regain their place in society.
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• : most states, Georgia lias traditionally 
•: (lie restitution sanction through un-
•nrctl local programs. Restitution in 
•;i.i lias most frequently been used as a 
•fition of probation or in connection with 
•pended sentence and is administered 
'h by the judiciary and the Adult Proba-

• D iv is ion .
:!iuiigh recommendations regarding the 

' •apriatencss of restitution are often 
•i> by district attorneys and probation 
'•"'isors in presentence investigation re- 
ilio judiciary has historically received 

‘■••r no state-level guidance in making 
‘"tion decisions. Before 1975 there were 
’xinal programs within which to use 
‘ ’’ition.

In the last two years, the Georgia Depart­
ment of Corrections/Offender Rehabilitation 
(DCOR) has begun to formally structure the 
use of the restitution sanction and to experi­
ment with residential and nonresidential 
restitution programs. In 1975, D C O R  initiat­
ed a two-year, LEAA-funded, pilot residen­
tial restitution program designed to divert 
offenders from incarceration. This program 
allows courts and the parole board to require
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-t M in n e s o t a  o f f e n d e r  s i g n s  a  r e s t i t u t i o n  

-v e n t .
>‘! *n oltender in one of Georgia's residen- 
-ititution centers turns in his paycheck to 
-iter’s business manager. The offender 

’’  ̂weekly living allowance and the busi- 
vanjger supervises regular restitution 

~-nts (o victims via check. The rest of the 
~°ck goes for room and board at the center, 
•support and savings.
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offenders to make financial and/or c o m m u ­
nity service restitution while living at the 
rest'tution center under close supervision.
This program proved so popular both with 

citizens and criminal justice personnel that 
the Georgia legislature voted— in a year of 
austerity budgeting— lo assume state fund­
ing of the program beginning in fiscal 1977. 
Most of the D C O R ’s other residential com­
munity facilities have since been modified 
to incorporate the restitution program poli­
cies and procedures developed by the pilot 
grant.
The second restitution program, also 

funded by a two-year L E A A  pilot grant, is 
intended to develop a forma', research- 
based, nonresidential restitution system 
This program draws heavily upon experi­
ence gained from the residential program. It 
is applicable to a wide variety of offenders, it 
can be implemented at any time from pre­
sentence to post-incarceration, and it can be 
easily expanded in Georgia or replicated in 
other states.

Residential restitution
The original two-year discretionary grant 
established residential centers in four met­
ropolitan areas: Albany, Atlanta, Macon and 
Rome. The goals of the program were 1 1 > to 
reduce the prison population by diverting 
eligible offenders to the restitution program;
(2) to involve citizen volunteers in the reha­
bilitation of offenders from their own com­
munity; (3) to demonstrate effective methods 
of offender restitution; and (4) to determine 
the cost-benefit factors of residential restitu­
tion.
Offender eligibility: The program is open 

to “any male offender w h o m  the judiciary or 
the parole hoard would normally incarcerate 
in lieu of program participation and for 
w h o m  restitution would be appropriate.” 
Referrals are obtained through direct court 
.sentencing, direct parole, and revocation 
proceedings. Thus, the restitution program 
is a diversion from prison for eligible proba­
tioners and parolees.
The Restitution Center Program began 

under the legal auspices of existing legisla­
tion which enabled the D C O R  to make par­
ticipation in the restitution program a spe­

cial condition of the probation orcl.: 
parole decree. If an offender fails to - 
pate satisfactorily in the restitution p- 
his parole or probation may be revo'v- 
he may be imprisoned.
Program administration: The tour ... 

have capacities ranging from twentv-. 
thirty-three offenders. The total re*i,:- 
capacity is 120. Each center has a b,i> •. 
of nine— usually a superintendent. 
ness manager, a typist, a probati,.., r.„- . 
supervisor, a counselor, and four c-jii- ̂ . 
aides and/or correctional officers.
This core staff is supplemented b\ \ ,

volunteers, student interns, and eiti.v, 
unteers. Citizen volunteers take on a . 
of responsibilities. Individuals pr<i\:.- 
rect one-to-one contact with offender* 
schools, churches, and civic organi/./ 
give general support and sponsorship . 
restitution center program.
Each restitution center is enLour.i. 

develop specific treatment program* 
on the needs and abilities of their rev. • 
and staffs and the resources of their 
communities. Staff members help <»!:« 
to find jobs in the community and to <!. 
a realistic budget. The offender must i 
all bis pay checks lo the business in.. 
who disburses the money into s', 
budget category accounts against v h; 
offender draws on a regularly seii- 
basis.
Close surveillance of an offender's! • 

ior and activities continues through-., 
residence at the center. He must si 
each time he leaves the center, rep. e 
destination and return to the centif • 
specified time. He can visit his famih 
night periodically if he has obeyed 
rules and satisfactorily participated in 
programs.
Each offender receives basic cornu-

Above: An offender resident installs th? ■■ ■ 
the new Athens, Georgia, Restitution-Ad;t> 
Center.
Below: The Athens center is located in 
vated suburban house. It typifies the 
community facility the Georgia Dei>ar‘r 
Corrections and Offender Rehabilitative 
ing to piomote.
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from center staff, and he can get specialized 
help from community resource agencies. 
Also, citizen volunteers are actively in­
volved in in-house educational and informa­
tional programs and in helping individual 
offenders in a variety of ways. Every effort is 
made to involve the local community in the 
treatment and rehabilitation of local public 
offenders and to increase the offender’s 
awareness of community responsibility.
Mechanisms of restitution: The Restitu­

tion Center Program uses both financial and 
community service restitution. With proba­
tioners, the judge determines whether the 
probationer must make full or partial finan­
cial restitution. The probationer then begins 
residence at the restitution center and allots 
a certain amount of each paycheck toward 
restitution. Sometimes he is required to live 
at the center until the total restitution has 
been paid. More often, however, a proba­
tioner who has demonstrated adequate sta­
bility and responsibility for several months 
will be allowed to complete his restitution 
on a non-residcntial basis. Probationers may 
be required to make community service res­
titution in lieu of nr in addition to financial 
restitution.
Eligible parolees arc typically required by 

the parole board to live at the restitution 
center for a specified period of time, lo 
maintain stable employment, and to partici­
pate in unpaid community service after 
work 0 1 1 evenings or weekends. The center 
staff determine the actual nature and extent 
of the community service to be required. To 
date, numerous forms of community restitu­
tion have been used. Residents liave worked 
in mental hospitals and health centers, re­
paired the houses of aged pensioners to 
prevent condemnation, worked with chil­
dren in recreational programs, assisted in 
volunteer counseling with juvenile offend­
ers, and conducted community clean-up 
projects.
Victim involvement: The extent of

victim/offender contact in the Restitution 
Center Program has been minimal. Most 
victims prefer simply to recover their losses 
without meeting the offender. Consequent­
ly, the victim typically is sent a letter ex­
plaining that the enclosed check represents

financial restitution being made 1 • 
fender. In occasional eases in 
frontation is feasible and is 
important, center staff will arr.u. •- 
offender to repay the victim f.u •

E ve ry  e ifo rt is made \ 
in vo lve  the communi:; 

in the treatment and 
rehabilitation of 
loca l offenders.

Most such confrontations lane 
received by both victims and offend-
Professional reactions: Profess:, 

tions to the Restitution Center Prwr. 
been extremely positive. Judges In*- • 
gram because it gives them an inf* :: <■ 
sentencing alternative stronger dun 
probation and less harsh than pro- 
parole board likes the program I** * :* • 
can release eligible parolees to a tr.i:.> 
experience in the community— a I ■ 
native tlmn regular parole super-, 
release without supervision at tliec; *: 
sentence. Probation/parole supem** 
the program because it is a meaniiii;: • •
native which they can re e o n iii ie i 
judge in lieu of revocation lo iman*
And the supcn isors who work dir,-* • 
the Restitution Center Program eto *
opportunity to work intensively ws"' .
men. Social workers like the I'V'1 •’ 
Center Program because it doc-nt 
the family relationship; the sotin • 
can help the offender and his faun • 
the local community, and the ulfe* 
continue to support his family sin,.* * 
become dependent upon welfare.
Community reaction: Coinnmn :* 

tion to the Restitution Center Pro." 
eept has also been strongly pool;, 
zen.x particularly appreciate the I '1: •’ 
Restitution Center Program iua> 
possible for them to obtain eithei -

, .iitution of tl 

.. •. ictim. The 
.. working c< 
,! partially i 
; rehabilitate
m -.Iitution co 
u-'ponse to 
>tate spent 

Mimal idlones 
.n-r, most off* 
predate an o 
;:.il unacceptr 
, direct anc

.miii statistics: 
m  the Restit 
,,, property 
offenses an 

l ighty-five pi 
ii.mitted feloi 
icstitution 

•u o per cent a 
parolees. Fi: 

I < per cent a 
•' accepted iut 

120 remai 
•. have left tin 
• oi these wen 
hawed relea: 
•,.tl supervisii 
aatne tcrmii 
they ab.scon 
al 1076, off<
* 'i.lciilial cei 

. ,1 >02,500 to 
.1 >172,500

•aiicd $256,8 
■ •Me (room ai

..t $336,800 
■i mg expens 
; "itation, ai 
! 'II3,100 f. 
olscs, thus i

•! ' ><i 1,600 a: 
: leased Irn

II inti \ cncss: 
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;i,titulion of tlieir losses if they ever 
,i victim. They also like the idea of 
„ w o r k in g  constructively, paying 
•!il partially defraying the cost of 
:i rehabilitation. Generally, citizens 
restitution concept as a much more 
response to crime than prisons 

•he state spends money to support 
virtual idleness.
..vet, most offenders seem to genu- 
ppreciate an opportunity to redress 
tial unacceptable behavior through 
nit direct and relevant positive be-

r.nn statistics: Almost all offenders 
i mi the Restitution Center Program 
in property offenders. The most 
•i offenses are burglary, theft, and 
. Kighty-five per cent of the residents 
•minitted felonies; 15 per cent are 
; restitution for misdemeanors, 
-two percent are probationers; 18 per 
a- parolees. Fifty-seven per cent are 
13 per cent are black. Of the 504 

:trs accepted into the program through 
‘.‘I7G, 120 remain in residential status, 
•4 have left the program. Sixty-three 
•of these were positive terminations 
idiievcd release or release to non- 
.aal supervision), and 37 per cent 
iCative terminations (they were re- 
•r they absconded).
'.ai 1970, offenders making rcstitu- 
icsidential centers:

• ’Oil $62,500 to victims.
:j!(1 $172,500 in state and federal

•• lamed $256,800 to the state in proj- 
•ane (room and hoard maintenance
* > t

••at $336,300 in the local communi- 
liMng expenses such as food, cloth- 
■'|nulation, and persona! items.
>1 $113,100 for financial support of 

‘■"•ilies, thus reducing stale welfare

'■•'•(I $61,600 as nest eggs to use when 
1 released from residential suporvi-

' dfvetivoness: Three basic factors cli- 
ahel the program’s overall cost- 
"‘■•s. These factors arc diversion

certainty, turnover rate and efficiency rate. 
All figures used here are based on current 
D C O R  statistics.
1. Diversion certainty. The importance of 

diversion certainty can easily he seen by 
considering a few basic costs. The annual 
cost of operating a thirty-resident restitution 
center is about $116,000. The annual cost of 
supervising thirty offenders on probation or 
parole (at $205 per offender per year) is 
$6,150. The annual cost of imprisoning thir­
ty offenders (at $4,045 per olfender per year) 
is $121,350.
Therefore, a residential restitution center 

cannot be basically cost-effective if it serves 
only offenders diverted from probation. 
Thus, a restitution center in which half the 
residents are divertees from probation and 
half are divertees from prison will cost 
$116,000— far more than the $63,750 that 
usual sanctions cost ($3,075 for field super­
vision cost plus $60,675 for incarceration 
cost).
Therefore, a primary objective in 

divcrsion-from-prison programs is to ensure 
that the method of selecting offenders guar­
antees that program participants are people 
who would otherwise he imprisoned. Such a 
method would either have judges subse­
quently amend the prison sentence of those 
chosen for the program or have parole 
boards give parole conditional upon partiei. 
pating in the program.
2. Turnover rote. A restitution center can 

dramatically increase its basic cost- 
effectiveness by increasing its turnover rate. 
For example, since the annual cost of operat­
ing a thirty-resident center will remain es­
sentially constant, a center with an average 
turnover rate of six months can serve sixty 
offendors in twelve months at a cost of 
$116,000. If we make the assumption that 
most properly criminals who arc sentenced 
to prison will normally serve a minimum of 
twelve months, then the comparative cost 
of imprisoning those sixty offenders is 
$242,700. Thus, another primary objective 
of a residential restitution program is to 
select offenders who could he stabilized 
relatively quickly and could finish making 
their restitution on a nonresidential basis.
3. Efficiency rate. The efficiency rate, or



•  •
the percentage of program successes versus 
program failures (revocations anti abscond­
ers), is another important factor in cost- 
effcctiveness. Program failures reduce both 
diversion eost-cffectivcness (failures are im­
prisoned, thus reducing comparative impris­
onment cost-savings) and turnover rate 
cost-effectiveness (failures consume space 
and time, thereby reducing the number of 
successful program participants who can 
flow through the program). Here again, one 
important key to increasing pr: gram effi­
ciency is to ensure that the program staff 
controls admissions of eligible offenders to

i-
r

r-

the center. Efficiency should hurt-.., . 
only because of increased selective-, 
also because of a greater staff conun in .- 
working with those offenders vv!„ .n v 
personally selected.

Of course, reality is much more Ui-.- 
than these examples. These three . 
interact constantly, and there are nun*. 
factors, both subtle and overt, that ia:V 
the ultimate cost-effectiveness of t!v 
gram. But a residential restitution 
which ignores these three basic factor, 
probably never he cost-effcclivi- 
courting fiscal disaster.
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of aged pensioners to prevent their condemnation for building code violations. The cons!' 
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jsidential restitution
. * nuiircsidentinl Sole Sanction Res- 
Proeram began in fiscal 1077 as a 
,iMrch grant to the D C O R  from the 

. The goals of this grant program are 
:o\elop a research-based restitution 
.1 which realistically addresses and 
the needs of the criminal justice 
victims, and offenders; and (2) to 
: research into the costs and benefits 
.i program.

• i> program, restitution is the sole
probation supervision continues

• til restitution has been made. The 
:ii emphasizes citizen-supervised 
nity service restitution for indigent
•; rs, and it redefines the role of the 
•mu supervisor as a community organ- 

• ven manager.
’- cram administration: The Sole Sanc- 
iaslitution Program is being imple-
• •: at both the sentencing and post- 
. ••ration levels in four of Georgia’s
two judicial circuits and involves a

• -I seventeen. At the state level, the 
■.on is coordinated by a planner, a ro- 
.»i, and a secretary. They are respon- 
: >r (lie overall planning, development, 
■i.plnnentation of both program and

••r-h objectives and they work with 
i- personnel, the parole board, and the 
to accomplish grant goals.

• '.teli of the four judicial circuits, three 
>• implement the program— a restitu- 
•;vi ialist, a correctional casework aide,

‘ - typist. They develop the program in 
"■ hi and help collect research data. They 
' directly with offenders, victims, and 
'initial justice system.
' field prison level, the program is 
■’iM’iifed by one restitution specialist 
i l\ pisl who serve as liaisons between 
'"lr board, the DCOR, and field cir- 
•fsoicid. They screen incoming pris- 
timn the four experimental circuits at 
‘"rei.i Diagnostic and Classification 
' •iiul develop restitution plans which 
'lr Imard will review.

•mlcr selection procedure: Admission 
i’fogiam is restricted to those oflencl- 

the four experimental judicial cir- 
whu have committed non-violent

crimes for whic h restitution is suitable and 
who can realistically complete restitution 
within eighteen months. Grant personnel 
conduct presentence or post-incarceration 
investigations on all offenders who meet 
program consideration criteria and work 
with the offender to develop a proposed 
restitution plan to submit to the court or 
parole board. Random selection is used to 
generate comparable experimental and con­
trol groups.
The restitution plan: The restitution plan 

consists of a performance agreement which 
specifies the extent of restitution— both the 
amount and the type— which the offender 
agrees to make. The restitution specialist 
develops this plan with the offender and 
submits it for court or parole board appro­
val, at which time the restitution specialist 
acts as an offender advocate. If the court or 
parole hoard modifies the plan in a way the 
offender will not accept, he can choose not to 
participate in the program. (For probation­
ers, the restitution agreement is made a part 
of the conditions of probation.)
Once his restitution plan is appro'- I, the 

inmate receives a conditional repriew from 
the parole hoard, and his parole depends 
upon completing restitution. Normally, the 
performance agreement specifies that com­
pleting restitution will end the offender’s 
involvement with the criminal justice sys­
tem. Monthly progress reports on the of­
fender’s progress go to the court or parole 
hoard, and any offender who fails to keep his 
agreement is returned to the criminal justice 
system for appropriate disposition.
Financial restitution: Full financial resti­

tution is paid by those offenders who have 
the earning power to make such restitution 
and still meet their financial obligations. 
Those offenders who can afford to make only 
partial financial restitution must complete 
the remainder of their obligation through 
community service restitution. The restitu­
tion specialist helps the offender in budget 
planning, debt consolidation, and vocation­
al counseling, including agency- referrals.
Community service restitution: When an 

offender cannot make full financial restitu­
tion, he can substitute community service 
restitution— unpaid work for the good of the



general local community. The dollar value 
of restitution owed is converted to equiva­
lent hours of service restitution based on the 
type of service performed, in a manner 
which reflects fair market value. Service 
restitution may be either “in-kind” or gener­
al service restitution. "Iii-kind” restitution is

Through 
service restitution, 
the public offender 

becomes a community 
resource, rather than 

a community liability.

an activity related to the original offense 
(working on a community beautification 
project after a conviction for littering); gen­
eral service restitution is an activity unrelat­
ed to the original offense (working on com­
munity beautification after a conviction for 
disorderly conduct). To avoid the risk of 
further victimization or lawsuits, offenders 
never make service restitution directly to 
victims.
The restitution specialist organizes citizen 

advisory committees of local community 
leaders from all walks of life— businessmen, 
labor officials, ministers, members of volun­
teer and charitable organizations, and oth­
ers. The committees identify suitable tasks 
which offenders can perform to benefit the 
local community. Since people recognize 
the value of these tasks, the public offender 
becomes a community resource and asset 
rather than a community liability.
All community service activities are for­

mally sponsored by local community orga­
nizations. A “key volunteer” member of 
each organization works along with tin- of­
fenders to supervise the tasks. Supervision 
may be continuous, intermittent, or nomi­
nal, depending on the nature of the task. It is

only necessary that a few people in 
service organization know the offender’ 
tus; he himself need not reveal his stal 
anyone. This arrangement eliminates s 
stigma so that community service can 
positive experience for the offender, 
program tiies to find offenders who 
shown ar, interest in performing apartit 
type or community service as a mean 
making restitution. Then they try to n 
sure he realizes that the community va 
his efforts.
Victim involvement: After determii 

the nature and extent of restitution t< 
made, the restitution specialist notifies 
victim by letter of the outcome of the t 
and what restitution he can expect. W  
the offender is making restitution, the vie 
is kept informed of the offender’s progr 
If the offender is making financial rest 
tion, his payments serve as the prog! 
reports. If the offender is making serv 
restitution, the restitution specialist se 
the victim quarterly progress reports ah 
the activities. If the offender defaults uj 
his agreement, the restitution specialist Ii 
the victim what happened and what to 
pect (delayed payment, revocation prove 
ing, etc.). Each victim, of course, can \vi 
draw at any time from further contact v 
the restitution program.
Potential impact: Like all pilot prograi 

this grant program is small in relation 
Georgia's total problems and has had lit 
initial impact on the problems facing t 
DCOR. But, a well-planned experimciv 
program, like a tiny acorn, can lead to 
impressive outcome in a fertile enviro 
nicnt.
This grant program could reshape :n 

revitalize the traditional use of the rcstil 
tion sanction in Georgia. By making t! 
probation supervisor a community organi/ 
or citizen manager who ensures roslitulu 
by offenders, the supervisor acquires a vol: 
cle to enlist citizen support of coninitinil 
correctional efforts. If a truly effective mro 
of offender restitution can be develop' 
through this program, the prescntK loo 
and varied use of the restitution concept : 
Georgia can be consistently structured st.ii> 
wide as the program concept expands in!
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',:.on for prisoners
restitution lias not been used to any 
,:i5 degree with Georgia prisoners 
i-legal limitations placed on prison 

: . and low or non-existent inmate 
\ viable prison industries program 
Av restitution as successful with 

- ,iv i! is with probationers and parol- 
• : t u.nple, inmates could earn earlier 

nnsiiJeration by making restitution 
..i.t s in prison industries. Some of the 
>' Hilaries could be returned to vic- 
:ar could be used to subsidize the 
p.'tcm, and some could be retained 
iillcnder to receive when he is re- 
llic restitution sanction has consid- 
;•■'tcnlial usefulness for the entire 
.! justice system— both fiscally and 

•<- 'm.iticallv.

■■it d i r e c t i o n s
- •■itrgia D C O R  is already expanding 
■ *t'»u programming. W e  hope to even- 
1 •'t.ihlish one restitution program in 
’ Georgia’s forty-two judicial circuits.
• m ) Mich expansion will require time, 

•Hid local community support. To 
that support, we plan to emphasize

"•>! the community can participate in 
' drain. The D C O R  has already begun 
i/c local civic and community lead- 

,, f'c on Citizen Advisory Boards for 
••■'itv correctional programs in their 
•'c arc also encouraging the establish* 
• Community Correctional Associa- 
■ local communities to help generate 
'oi improved community correc- 

' programs of all types.
plan to increase the use of com*

• wrvii c restitution both alone and in 
'•on with financial restitution. The

w

,! i nc tiits. Ancl, if self-determinant, 
nan restitution proves effective, 
caseloads would probably he re- 
, ri.sult o f faster, more rehabilita- 

. . jer turnover. The restitution pro- 
...itum cou ld  then become the norm 
r :i,m-custodiaJ sentencing and com- 

-,«titiiti<>>>‘facilities could continue 
. die ebb and flow of offenders 

.jf-.lrway bouse supervision.

typically low earning power of the offender 
and his frequent inability to make full finan­
cial restitution is the primary reason for this 
shift in program emphasis. Furthermore, 
community service restitution appears to be 
the area within which the rehabilitative po­
tentials of restitution programming can best 
be realized.

Finally, we plan to use ongoing research 
to improve the efficiency of specific restitu­
tion programs. W e  need to determine the 
costs and social benefits of these programs 
so that future programs can maximize ser­
vices while minimizing costs. Research will 
show what kinds of participants benefit 
most from each type of restitution program. 
Thus, we will know w h o m  to select for each 
program and what results to expect.

The Georgia D C O R — grappling with ex­
cessive probation caseloads, seriously over­
crowded prisons, and a narrow range of 
sentencing alternatives— is presently ac­
knowledged to be largely ineffective. But 
D C O R  administrators are dedicated to pro­
viding the leadership required to correct 
deficiencies in the current system and to 
make each offender directly responsible for 
the consequences of Iris own behavior. This 
long-range plan emphasizes pretrial diver­
sion programs, a broad range of specialized 
alternatives to traditional criminal justice 
sanctions, a positive and objective system of 
contracting with inmates whereby they must 
c a m  their release from prison, and pre­
release/aftercare programs designed to rein­
tegrate ex-offenders into society.
Thus, restitution programming is only one 

aspect of the comprehensive system which 
Georgia is building. Since the D C O R  firmly 
believes that offenders must be held respon­
sible and accountable for their behavior, the 
development and expansion of meaningful 
restitution programs as an integral part of 
the improvement of the criminal justice sys­
tem in Georgia seems inevitable. □

BILL READ is a program development specialist 
with Georgia's Department of Corrections/ 
Oilender Rehabilitation. He has written more 
about "The Georgia Restitution Program" in the 
anthology Restitution in Criminal Justice.
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill No: h r  21?____________________________________Date on Bill: 2/17/83_________

Title: An Act relating to crime victim compensation; providing effective date
Sponsor: Pest.inaer and Clocksin_______________________________________________________
Requestor: HCU^e. J u o f c i M S y _________________________________________________________

1. Estimated fiscal impacts on:

a. Expenditures:

(Thousands of Pollars)

1 FY 83 1 FY 84 FY 85 1 FY 86 1
(Capital I I I  1 1
JOperating | 1 1120.4 1333.6 351.1 ! 362.1 1
1 Total 120.4 |333.6 ~3blTT j 362.1 1

b. Revenues: 
Revenue

2. Source of funds to offset fiscal impact of bill: 

Not indicated by sponsors of bill

3. Assumptions:

If the proposed legislation is enacted, it is anticipated there would be 
an increase of approximately 50 claims. It is estimated we would 
receive 40 assault claims (the statute covers only Assault I and II) of 
which we estimate 26 claims would receive compensation, and we would 
receive 10 death claims and 5 would "be awarded, including 2 claims with 
one dependent per incident and 3 claims with multiple dependents. There 
will be additional hearings as with the change in the statute, the Board 
will want to be certain the offender will not receive any of the 
compensation.

4. Disclaimer:

This statement has not been reviewed by the 0MB in the Office of the Governor. It there­
fore does not represent the final estimate of fiscal impact.

Prepared By:_______________ Nola K. Capp, Administrator Phone: 465-3040
Division:___________________ violent jCrimes Compensation Board Date: ~ ~ 2 7 2 2 / 8 3 ________

Approved by Commissioner: ^  (a^ o (jc, ________  Date:_

Department: (v k RUBLIC SAFEiY \7
j i r  ~  Z

5. Distribution:
Original to Legislative Finance 
Copy to 0MB 
Copy to Sponsor

Copy to Requestor 2/15/83



FISCAL NOTE DETAIL
BILL NO. h b  212

EXPENDITURES

FUNDING

POSITIONS

£S FY 83 FY 84 FY 85 FY 35 ‘

10U Personal Services 8.9 26.6 28.2 29.9

200 Travel 2.6 7.9 8.4 8.9
300 Contractual 10.7 9.6 10.2 10.8

400 Commodities
500 EauiDment 2.5
60U Lana & Structures
700 Grants, Claims, etc. 95.7 . 287.0 304.2 322.5

800 hi seellaneous
TOTAL 120.4 333.6 351.1 372.1

General Fund 120.4 333.6 351.1 372.1
Federal Funds
Proqran Receipts
Inter-Agency Receipts ,

Other

Full Time 1 1 1 1
Part time/Seasonal
Non-Perm
Montns 4 12™” 12 12

ANALYSIS:

If the proposed legislation is enacted, it is anticipated there would be 
an increase of approximately 50 claims. It is estimated we would 
receive 40 assault claims (the statute covers only Assault I and II) of 
which we estimate 26 claims would receive compensation. The average 
award is $4500.00 per claim so 26 claims would total 5117,000. It is 
estimated the program would receive' 10 death claims ond 5 would be 
awarded: 2 claims at one dependent per incident would be $50,000 and 3 
claims for multiple dependents would be $120,000 for a total estimated 

grant money of $287,000.

Because there will be an increase of claims, it is determined it will be 
necessary to have one more board meeting at a cost of $1500.00. Because 
of the repeal of the statute it is anticpated there would be 8 hearings 
at $800 for travel per hearing. The reason for more hearings is because 
of the change in the statute, the Board will want to be certain the 
offender will not receive any of the compensation and because of 
circumstances in some cases, they may order a hearing prior to a final 

determination by the Board.

The current staff for the Violent Crimes Compensation Board consists of 
two persons. This change in the statute would necessitate the addition 
of a clerk typist (range 8) and associated costs, including equipment.

(continued)



Fiscal Note Detail HB 212 -2- 2/22/83

Under contractual services, there would be a need for a terminal only 
for the IBM displaywriter at 53000.00 per year. There would be the cost 
of hearing officers' fees for 8 hearings at $700 per hearing and a total 
cost of $5600. Since this will be a major change in the statute, the 
public must be made aware through TV spots, radio and newspapers. 
Production of the TV spots will be a one time expense as will the radio 
spots. These spots should cost around $6500 plus another 51000 for 
public notices in newspapers around the state.'

The costs are assumed to begin 3/1/83.

4'



1. POSITION TITLE
C le r k - T y p i s t  I I I A

2. TYPE OF POSITION 
PFT

STAFF MONTHS 
12

RP NUMBER PCN NUMBER

3. CONTINUATION LEVEI | | ADDITION |
A. TYPE OF EXPEND!IUKE m m

1 2 i
PERSONAL SERVICES'

5. Sa 1 a ry 1 9 ,1 7 6
6. Benefi ts 3 ,3 6 7
7. Supplemental Benefits 1 ,1 7 5
B. Fixed Benefits 2 ,8 8 0
9. TOTAL PERSONAL SERVICES 01 J 2 6 ,5 9 0

10. Travel 02 4
11. Contractual 03 * ,
'2. Commodities OA

A
\

13. Equipment 05 u 2 ,4 8 4
1A . Other
15. TOTAL COST 2 9 ,0 8 2

RECEIPT CODE FUND INC SOURCE
16. Federal Receipts 1002 V
17. G.F. Match 1003 2
10. General Funds 100/# 2 9 ,0 8 2
19. l-A Receipts 1005
20. Program Receipts 1028
21. Other

RANGE/STEP
OB

BRU PRIORITY

traxaEunonau
BARG. UNIT 

G
LOCATION

J u n e a u

FORM 12

ELECTION DISTRICT 
4

FOR Bill USE ONLY 
4A KEY NUMBER

I llill '.ll' •

uawiB

JUSTIFICATION
The number of claims received annuall} by the Violent 
Crimes Compensation Board has doubled since 1976 and is 
projected to double again during the two-year period 
ending 6/30/84. Yet the program has only the same two- 
person staff it had in 1973.

It
the

is anticipated the change in the statute will increasd^ 
number of claims by 50. This increase, on top of t h e ^

existing understaffing, will necessitate the addition of 
a clerk-typist and associated costs, including equipment.

Since tlr's is a major change in the statute, all the
applications, brochures and posters will have to be 
redone. The public must be made aware of the changes 
through TV, radio'and newspapers, again much clerical 
work. There will be an increase in hearings, which must 
be transcribed verbatim.

The equipment costs include a desk, chair, file cabinet, 
table, calculator and t» .nscriber.

AGENCY D e p a r t m e n t  o f  P u b l i c  S a f e t y

C r im e  I d e n t i f i c a t i o n  a A p p r e h e n s i o n

BRU V i o l e n t  C r im e s  C o m p e n s a t i o n  B o a r d Page 1 o f 1

COMPONENT. Revised Date 2 / 2 2 / 8 3
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STATE OF ALASKA 
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill Me: h r 21?__________________________________  Date on Bill:______2/17/63_________

Title:_____ftn Act relatino to crime victim compensation: providing effective date
Sponsor: Pestinoer and Clor.ksin______________________________________________________
Requestor:_______________________________________________________________________________ “

1. Estimated fiscal impacts on:

a. Expenditures:

(Thousands of Dollars)

1 1 1 FY 83 i FY 84 I FY 85 1 FY 86 1 ' ■ 1
iCaoitai 1 1 1 1 1 1 1
lOperatino | 1 1120.4 1333.6 | 351.1 I Bb2.1 • 1 i
jTotal | | | 120.4 |333.6 1 361.1 I 302.1 i

b. R e v e n u e s : ______________________________________________________________________

Revenue | I | j 1 1  I 1 1

2. Source of funas to offset fiscal impact of bill: 

Offender Programs

3. Assumptions:

If the proposed legislation is enacted, it is anticipated there would be 
an increase of approximately 50 claims. It is estimated we would 
receive 40 assault claims (the statute covers only Assault I and II) of 
which we estimate 26 claims would receive compensation, and we would 
receive 10 death claims and 5 would be awarded, including 2 claims with 
one dependent per incident and 3 claims with multiple dependents. There 
will be additional hearings as with the change in the statute, the Board 
will want to be certain the offender will not receive any of the 
compensation.

4. Disclaimer:
This statement has not been reviewed by the 0MB in the Office of the Governor, 
fore does not represent the final estimate of fiscal impact.

i)

Prepared By:_______________ No!a K. Capo, Administrator . f i r ^  Phone: 465-3040
Division: sa t ion Board

Approved by Commissioner: 

Department:

Date: 2/22/83

Date:

Distribution:
Original to Legislative Finance 
Copy to 0MB 
Copy to Sponsor 
Copy to Requestor 2/15/83
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ASSISTANT MINORITY LEADER

3®8f#, REPRESENTATIVE DON CLOCKSIN
Alaska House of Representatives

1527 H STREET 
ANCHORAGE. ALASKA 99501 

0 0 7 )2 7 6 -4 1 8 8

WHILE IN JUNEAU: 
POUCH V 

JUNEAU. ALASKA S9811 
0 0 7 ) 4 6 5 -3 7 0 4

M E M O R A N D U M

TO: Rep. Charlie Bussell
Chairman
House Judiciary C

DATE: March 17, 1983

FROM: Rep. Don Clocks! SUBJECT: HB 104 - Violent Crimes
Compensation

I've enclosed backup material for HB 104. Please note that this information 
refers to bills filed in 1982. Also attached are the two memos I have previ­
ously sent to you on HB 104.

The material can also be used as backup for HB 212.

DC:JR:blg

cc: Rep. Sam Pestinger

Attachment



VIOLENT CRIMES COMPENSATION BOARD 
POSITION PAPER •

ON •
EB 869 (HALFCRD £ CLOCKSIN)

"An Act relating to crime victim compensation; and providing for an 
effective'date."

The majority cf 'the Board (one member was unavailable for comment) 
supports this bill, with the exception of 18.67.130(a) (2) and 18.67.135, 
to which they are opposed. The Board feels these two amendments would 
unfairly penalize certain claimants, who because of fear of the 
offender, may move to dismiss criminal charges. ' This is particularly 
true in cases where both parties reside in a small, 'isolated community 
and the offender is expected to receive an extremely light sentence ox 
will be released on bail, a common occurrence..

•

The 3oard presently has the discretion to deny claims in cases where the 
victim does not cooperate in prosecuting the offender, and would prefer 
to retain this discretion so that those few victims who can show just 
cause for dismissing charges are not arbitrarily denied. V7hile the 
Board agrees compensation should not be awarded on a "revolving door" 
basis to victims of domestic violence, they feel it would be 
inappropriate to.make a blanket exclusion such as these amendments.

The Board would prefer 18.67.135 be amended to delete the portion 
dealing with dismissal and forfeiture of awards, while retaining the 
restriction on subsequent incidents involving the same offender when the 
victim initiates dismissal of criminal charges.

It should be emphasized, however, that this position does not include 
the opinion of the.Chairman of the Board, who is the member unavailable 
for comment prior to the hearings on this bill.

The Department of Public Safety supports in concept HB 869.

Fecommended by

Sue C. Johnso^/

Acting Administrator 
Violent Crimes ’ .

Compensation Board

Date D  ' - V  "

A p p r o v e d
William P.. Nix 

Commissioner 
Department of Public 

Safety



M H O EH FTISIE
D K I ' / V K T M K f V T  O K  Pliktl.K* S A I  K T \

COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT

j a  r  s h a m h o k d . covin k o r

P O U C H N  *
ROOM 312, GOLDSTEIN BUILDING  
JUNEAU. ALA SKA 99811

PHONE: - .■

T h is  B i l l  w o u ld  amend th e  p r e s e n t  V i o l e n t  C r im e s  C om pensa tion  A c t i n  
o r d e r  t o  in c lu d e  f a m i ly  members.

The C o u n c i l  on  D om e s t ic  V io le n c e  and  S e x u a l A s s a u lt  a g re e s  t h a t  in n o c e n t  
v i c t im s  s h o u ld  be com pensated  no  m a t t e r  w ha t t h e i r  r e l a t i o n s h i p  i s  t o  
t h e  a s s a i l a n t .  T h e r e fo r e ,  t h e  C o u n c i l  s u p p o r t s  t h i s  B i l l

The C o u n c i l  b e l i e v e s  t h a t  S e c . 3 (a ) (2 ) , l i n e  2 5  i s  a  r e a s o n a b le  
p r o t e c t i o n  f o r  t h e  u s e  o f  s t a t e  fu n d s  and  m y  b e  an in c e n t iv e  f o r  p e o p le  
n o t  t o  i n i t i a t e  d i s m is s a l  o f  c r im in a l  c h a rg e s .

W i l l i a m  R . N ix , C h a i r



POSITION PAPER 
ON

CS FOR HOUSE BILL NO. 345 (HESS)

"An Act relating to compensation for victims of violent crimes; and pro­
viding for an effective date."

The Department's former concern that legislation was necessary so the 
perpetrator did not receive the compensation has been resolved by the 
compensation being paid directly to the provider in domestic violence 
crimes. Section 3 (c) limiting compensation to $25,000 per victim per 
incident also seems reasonable.

The Department of Health and Social Services supports the Committee Sub­
stitute for House Bill No. 345.

Recommended
El i^Sbeth Muktarian 
Director
Division of Adult and

Aging Services

Approved

H^len D. Beirne 
Commissioner 
Dept, of Health and 

Social Services

Date: ± / / /  f / C /
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M E M O R A N D U M

TO: Representative Charlie Bussell D A TE: February 9, 1983

FROM :

I
Representative Don Clocks in * SUBJECT: HB 104 Violent

Crimes Compensation

This memo is to request action on EB 104.

Basically# the bill, allows victims of domestic violence to receive 
compensation under the Violent Crimes Compensation Program. The present 
law prohibits compensation where the victim lives with the attacker or 
is related to him. See AS 18.67.130 (b) (1) and (2).

The present exclusion for domestic violence victims is unfair, and 
denies to victims of these crimes the funds necessary to pay for treat­
ment of their injuries. Protection from fraudulent claims is provided 
din fhin bill by the provision allowing vender payments# e.g. directly to 
the hospital to pay the emergency room charges.

The bill expands the rights of vie tins of crime# and is, in my opinion# 
good public policy.

We have requested a fiscal note and will provide it to you as soon as 
possible. Last year the Violent Crime Compensation Board and the Depart­
ment of Public Safety supported a similar bill.

Thank you.

DC:JR:blg



M E M O R A N D U M

TO: Rep. Charlie Bussell DATE: March 9, 1983
Chairman
House Judiciary Committee

FROM: Rep. Don Clocksin SUBJECT: HB 104-Violent Crimes
Compensation

On February 9 I sent you a memo requesting action on HB 104 and indicating 
that I would provide a fiscal note to you as soon as it is available.
Attached is the fiscal note provided by the Violent Crimes Compensation Board.

That fiscal note is too high.

For an almost identical bill filed by me in 1982, the same person estimated a 
fiscal impact of $199,800. The fiscal note for HB 104 is $333,600. Included 
in the fiscal note is almost $50,000 in additional staff and equipment. This 
bill does not necessitate those expenditures. My bill should not be used as 
an excuse to increase the budget of the Violent Crimes Compensation Board 
because of other, unrelated workload problems.

DC:blg

Attachment

bcc: Co-Sponsors:
Rep. Davis 
Rep. Goll 
Rep. Koponen 
Rep. Malone 
Rep. Zharoff


	HJUD13 HB 212



