


TESTIMONY OF DEAN GUANELI
MARCH 3, 1983

My name is Dean Guaneli, Assistant Attorney General with the Department
of law. My initial reaction in listening to the brief overview was that
there was some problems with the way the bill was described. | think
what | heard was that other states have laws that give peace officers
similar rights to other persons and | guess that the suggestion is that
this bill does that. | would take strong exception to that. | my view
this bill gives peace officers a let more protection than ordinary
citizens have in ways that are completely unappropriate. This bill
addresses a number of situations and addresses the situation of when a
peace officer is accused of committing a crime, accused of taking some
action that might subject him to some putative action, disciBIinary
action or done something that might subject him to civil liability.
Under those circumstances, this bill gives peace officers a lot more
rights than the ordinary citizens would have. Particularly as it
relates to criminal investigations. There are eleven rights that this
bill sets out that gives a peace officer accused of a crime, that
ordinary citizens do not have.

The first | suppose would be the written notice of the charges. No
defendant is entitled to written notice of the charges before he is
interviewed. This gives the peace officer a right to have a witness
participate in the interview. Ordinary citizens can have an attorney if
they are in custody and other v/itnesses then can be present at the
interview but they cannot participate in the interview. [t limits the
interviews to reasonable hours. It gives peace officers pay during the
time of their interviews. It goes on and on and on. It in fact limits
the way in which criminal investigation can be conducted when the
subject of that investigation is a peace officer. And | really question
whether that was the committee's intent in this legislation. It is
completely inappropriate for peace officers to have greater rights as
criminal suspects than anybody else in our society and | could invision
a criminal defendant coming before a court and saying that | have been
denied equal, protection of the law, if | was a peace officer this kind
of statement wouldn't have been taken from me without being given all
these rights. It goes far beyond what ordinary citizens have and it is
going to hamstring investigations. Peace officers are in a peculiar
situation in our society. They are in a position of trust. They carry
weapons, they carry concealed weapons. They are entitled to effect
arrests and in some circumstances shoot people when ordinary citizens
would not be able to. Under those circumstances, when they are accused
of a crime, it's inappropriate to limit the investigation of that crime.

As for the other parts of the bill that relate to internal disciplinary
matters. These rights that peace officers would bhe given, seems to me
and I've discussed the matter with the Division of Labor Relations and
also the Department of Public Safety, would inappropriately tie the
hands of administrators in managing the internal affairs of their police
department. In effect it would drive a wedge between employees, peace
officers and the chiefs of police in local police departments. In many
cases it would put prosecutors in the middle of some kind of dispute
between policemen and their managers. Under state personnel rules, if
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something goes in a personnel file that is grievable under the contract.
But to give a person a right to have all these rights in an internal
disciplinary matter, | think is going beyond what ought to he legitimate
concern of this legislature. | understand that the Association of
Alaska Chiefs of Police has reviewed the bill and is opposed to it.
That's understandable, they are managers. They feel that as managers of
police departments they have to have control over their officers. They
have to be able to take disciplinary action and do it quickly without
having to jump through a lot of hoops. For a number of reasons peace
departments function as paramilitary or?anizations. The officers are
given orders and they take orders. And like a paramilitary organization
they seem to function better that way. And | think that a bill of this
sort goes along way towards changing the way a police department functions
and for those reasons we strongly oppose this legislation. We being, as
far as | know, the Administration, the Department of Law, the Division
of Personnel, the Division of Labor Relations ard the Department cf
Public Safety and from that stand point | am not certain what other
aspects the Administration would be interested.



PUDLIC EMPLOYEE POLITICAL RIGHTS

CALIFORNIA GOVERNMENT CODE

§3201. Legislative finding o . o .
The _L,e%lslature fings that goll}lcal aC'[IVItIei of BU_blIC emRIo ees ate of significant stzﬁmde concern. The
growslo s of tins chapter shall supersede all provisions oh. fhis ,sutgject_ In"the 7genera aw of this stale or
ny city, county, or city and county charter except as provided in Section 3207.
§3202. Application of chapter; Definitions

This chapter applies to all officers and employees of a state or local agency.

ga "Local agency" means a county_, (:it{j city and_ county, golitical subdivisi?n, district ?ther than a
chool distract, 0{ munl%pal corPora ion. Officérs and eml ees 0f a given Ioog agenR}/_ mcudehoﬁlcers
?n Iempoyees of any other local agency whose principal duties consist™of providing”services to the given
ocal agency.

Eh) "State agency" means every stale office d%pa,rtment, division, bureau, board, commission, superior
ourt, court of aggeal, the Supreme Court, the California Stale University and Colleges, the University of
California, and the Legislature.

§3203. Restriction of political activities prohibited "

Eiccpt as otherwise provided in this chzi\gter, 0r as necessary fo meet [ecLLHremths of_fedﬁral law. as i%
gertaws toa parUFuI regngloe/%e or empjoyees, no restriction”shall be placed on the political activities o
ny officer or‘employee of a Staté or focal agency.

53704. Unlawful use of influence

No one who holds, or who is seeking election or appointment to, any office or employment in a stale or
!o_ca?agency shﬁﬁ, directly or in wec%ly, usel prom,lgg, threaten or ttzméJt to Use, aﬁy%ﬁlce, aut%ont

Y, O
lninur.ee, whether then Bossessed or erT anticipated, to conter upon or secure.fo(; ap mde{éuaI
Pr .1 or to aid or, obstrlct any. indivi uaWF ua };/)erson_r_om

erson n securing, or to prevent angl indivi
, .r,mq anY Bosmon, nomination, confirmation, rEromotlon,,_or hntl;e in com enﬁatjon or_position,
within the s?]t or local agency, upon %onst eration or condition t ?t he v?]te of political Influence or
a%tlon of such person or anothier shall he %IVGH r.used In behalf of, or_withheld jrom, arR/ fanduﬂate,
officer, or parly, orupon any_ather corrupt condition or consideration. This prohibition stall apply o
urging or discouraging the individual employee’s action.

§320S. Solicitation from other officers or employees

An cTicer or em&oﬁ/ee of a local ag%nc shall not, directly or indirectIK, solicit %olitical funds or
contributions, knowingly, from other Officérs or emploglees o' the Jocal agency or fro gersons on h?
employment lists of the' local aﬁ?“% Nothm% In this Sectiop Ero ibits an"omicer ?r em(ﬁ! \ e? of a loca
agen% from communicating thro gh the mal. or bg other . means ??_%uests or F itical 1 d]s or
gggrt]gyunons to a significant™segment of the public which may include officers or employees of the local
§3206. Participation in political activities while in uniform

Dlnolfooﬁhcer or employee of a local agency shall participate in political activities of any kind while in

§3207. Lora! rules and regulations _

ny city, county, or city and county charter or, in the absence of a charter provisjon, the governin
odvy o,P/ any rlo)éatl age cg and ang/ya ency not sTbJe,ct to Section 19251 b;P estaﬁmhmg gules ang
regulations, may prohibit or otherwise réstrict the following:

gag Officers and employees engaging in political activity (luring working hours.
b) Political activities on the premises of the local agency.

l§_3208,. Further limitations pinlithited . L
.repi as provided in Section 19251, the limitations set forth in litis chapter shall be the only restrictions
on the political activities of stale employees.

532r(])9. Solici}]ation or receipt of funds Ifrf1 promote palssage or defeatI of ballot |measures I
Nothing in this chapter prevents an officer or employee or a stale or Jocal agency .'root soliciting .o
receivpn?% Lpolﬁti}cmu[r)ufs gr co%tributiops fo promo?eyt e E&Sﬁa e or de}eat rgarhzlkgt measuye. w%icl
ou go fct the rate of pay. bouts of work, retirement, Civil Service, or other working conditions o
U Sty B ol R L o RRS PH
[ r stich purposes hours.

oveminentoirices uring working
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§33IN. I'rolrcliun ~Jj*'frdural rights npy ™ H
(a) No public safely ofTicer shall he subjected to punitive action, or denied promotion, or b threatened
with any yjch treatment, because of the lawtul exercise of the rights granted under this chapter, or the
exercise of anK_Ilghts_under any evislinp administrative grievance procedure. _ o
Nothinp in this section shall ,Rreclude,a head of ,an'ap_en_cg from oidc, m a,Fubllc safely ofliccti'to
cooperate wnh other apencies involved in criminal invcstip.items. It an oil c¢r fails to comply with such
an order, tiic ngency may officially charge him svilh insubordination.

(h) No punitive action, nor_denial of promotion on Frounds oil ¢r llian menu, shall be undertaken by any
public agency without providing the public safely ofliccr with ari opportunil) for administrative appéal.

§330S. filing of adverse comments in personnel file

No puplic safety ofliccr shall bave any comment adverse to bis interest entcrd in his_persopnel file, or
anv %ther f?le u}éed for,any,personnelfpurposgs__hv his employer. W'?hnul the public safgly oflicer havinﬁ
ni.l read and signed ilie” ir'vtrunivhn*'contaiiiiiig the adverse cuniacm~~imfu:'iiing he is” aware of suc
comment, ¢.sccpt tfjat ?uch entrY mag he made’if after readln% SLﬂch Instrume.it the public safety officer-,
refuses to sign_It. Should a l#]b| %_sg Iy officer refuse to sign, thal fact shall bt noted on that document,
and signed or initialed by such offic

53306. Time for filing response lo adverse comment
A uinc,safe_Ig officer shall_have 3?] d&ys within which t% Tile @ writlcr i espnnsc .0 any adverse comment
entered in his personnel Tile Such wrincn response shall be attached” fo, anc shall accompany, the
adverse comment. .

§3307. Polygraph examination

No public safely olficer shall be compelled to submit lo a_pojygraph_cxarwhatmn against_his will. No
disciplinary action or other recrimination shall be taken aguins’’a public safety officer refusing to submit
to a ﬁolygraph examination, nor shall any comment be entered an)fwhere Ir""the  Investigator's notes or
anywnere™else that the public safety olficer refused to take a (mlygraph examinetion, nor shall any
testimony or_evidence be admissible at a subsequent tfearmg, trial, of grocrrdl ig, judicial or administra-

tive, lo the cfTrct that the public safely officer refused lo také a polygraph cxaimnation

§3308. Disclosure of financial status

No. public éafeg ofTicer shall lie reguired or requested for purposes ofjo? ,assi%r]]megtcrother \})erso‘mel
action to disclose any Item or Ju properlfy, ncome, assets, source ‘0f income, debt, or pvsonal or
domestic exPendnures (tnrli.dyiR ~(hose of any member of his family or hoisehc'd) unless sT,ch
u.fcnnat.on is obtained or required under slate law or proper legal procedure, le, ds to 1, d:catc a conflict

A0 G rrfOrm;,nCCof L is °nlcil N ncessry fo- tie en pl%in agency

" A ; . ¢ ie !
NSRS PhssitRIty thah Bnes or other impropBr infuCementb"mly B Sitbrcd!i/rd uni. in v/Mich theré is |

§3309. Starch of lorker " 'm

No public safety. cifficcr shall have his locker, or other space for storage that tnay be avsijned lo him
searched xcapt In_his presence, or with his c_rfn ent, nr unless_a valid search warrdnt has hr.n olﬂtamed
or where he has heen notied that aaearcp will e Cﬁnducted. This section shall apply only ti lockers or
ether space for storage that are owned or leased by the employing agency.

§3307.5. Proceeding fur violations of rights and pr&lccliuns

(EH- It shall be unlawful for any local public safely department ic. deny nr refuse to any local pT be safrly

officer the rights and protections guaranteed lo them by this chapter.” _

b} The superior. court shall have initial jurisdiction over any proceeding brought by any loc | public

safety olficel against any local public safety department for alle%e_d violations of tins section.

Ec) In any. case where %he surperlor court ImFs that a local pu Ilc,safe%/_departmﬁnt Ini vinlatej any or

he. g_row ions of this chapter, the court shall tender_aﬁgro naie injunctive or other cx r?oé, mi, y tcl.er

fo icineay the violation and to prevent future violatigns of a like ot similar nature, including, i'tit not

limited t0. the %rantm% of a tem orar¥ restralnln%order, reliminary, or germanent mguncno Fnhl?lt-
public safely department from taking any gunmve actum against the local public safely

Ing the local
officer- _ _ : e
Ein 201 6 Ul g Sl P%b'ﬁ% SR oG Deste S
Subdivisions (a) and (tv) of Srction S30.2 of the Penal Code.

§3310. r»replirin as to public agencies providing protections of rights

Any public a%ency which_has adopted, through action, of its ﬁoverning hody nrits offi'ial designee, an
rocedure winch at a minimum Erowges to “prace officers the tame rlght or protections as% tnvidr
Bursuant 0 this chapr-r shall not he subject in"tins chapter won irgard [0 such a procedure.
- o N

§33M. Mutual uid nj.rremrnts # &

mffihc's,N.v_ vnr'~Ptr slial| in any way I)c construed lo lirm the use of any public s.retv agenev — any
shall this chinler be'r ! fu|f|II|n% of'mutual aid agrecmen , w,,, other ° ... agences. nor
Vilnow ' dy ot a VI tonal or inl-rigeiicy c.vAraum under
agencies involved ‘ “ dCrmCl, "eMMr" "f “"" rjblp b> " r or the



IViil.IC  FETY OFFICERS BILL ofF P.IT
* ALLFORNIA GOVERNMENT COCA)-

§3300. Short title ~

Tins chapter is Inn.1n and may he cilrd as the I'uhlic Safety sllliccrs I'roccdur.d Hill of Rights Act.
*3J0I. Definition: Lrgislative finibni: inul'ditlariitinn

| or purposes, of llus cftaplcr. llie term public safcly officer means all peace nTurrs. as defined in Section
*30 Farﬁ)(? subdivisions F:P) and tbf of S?cturn 8302 nl the I'nial Codg, mibidm,- Fease officers who ar»
emplolyees faclrartrr C|(tjy or .courtlg. H]e icrm public ?alclg/ officer also means all persons employed by
the Stjtr of California and designated by law as peace officers.

The Legislature hereby finds and declares that the rights and Frotections provided to peace officers under
this chapier constitute a matter of statewide concern The | cpslalnrc Turther finds and declares that
clTcetise law enforcement d pT_nd,s upon the maintenance of stable cmgln?;er-emglozec_|chdtons, between
Pubhc sarely em?loyees and thic-ir employers. In ruder lo assure thal such stable rélations arc continued
hroughout ‘the state and lo fuilhcr assute thal effective services are provided to all people of the stale, it

IS necessary that this chapter be applicable ‘0 all public salcly officers, as defined in Ens seclion. wherever
s?tuate w'thtm the Stane g} Cal?foprﬁa. P y

§3302. I'olitical aclivily

(a) Except as otherwise provided by law. or whenever on duly or in uniform, no public safely officer
shall be prohibited from engaging, of be coerced or required to éngage, in political activity.

h) No. public safely officer shall_be prohibited from seeking election to. or serving as a member of. the
éo)verninpg board of% school d?strict. P y g A

§3303. Subjection to interrogation; Tem_poPary reassiz;nmenT i

When any/ public safely officer is under investigation and subjected to interrogation by bis commandl,n%
officer, or any other member of the emplotylng public safeIY department, which could lead to punitiv
action, such Interrogation shall be conducted "under the following condjtions For the purpose of this
chapter. ponilWe action 1s defined as any lcrion which tnay lead lo dismissal, demotion, suspension.
reduclionin salary, written reprimand, or transfer fot purpu.€JjiLImIUll/myn1

(af)_ The interrogation shall be conducted at a reasonable hour, preferably at a lime when the public safety
officer 1s on duly, or during the normi’l waking hours for the public safety officer, unless the seriousness
or the investigation requireS otherwise. If such Interrogation d?cs occur during off-duty time of the public
safety officer peing Interrogated, the public safety officer sball be compensatéd for stch offitluly ttnic n

accordance with regular department proccduics, and the public safely officer sball not be iclrased from
employment for any’ svork missed.

(b) Thc public safety officer under |,nvest|?at|on shall be informed Pno,r o such jnterrggation of the tank,
name and command of the officer in cltatge of the mterro,gatlon, he mterrogatm Jofficers, and all other
persons to be Rresent during the interrogation. All questions directed to the public safely officer under
Interrogation shall be asked Dy and through no more than two interrogators at one tune.

ic) The_public safety officer under investigation shall be informed of the nature of the investigation prior
0"any interrogation.

(d) The_interrogating session shall he for a reasonshic period taking into consideration Pravity and

complexity of the issue being investigated. 1bc person under interrogation shall he allowed [0 atténd to
his own personal physical necessities.

(c) Ihe public safely officer under interrogation shall noi be subjected lo olTcnsivr language or Ihtealcned
with punitive action, except thal an officér leftising to icspuiid to questions ot siiluml 10 mteiroeattons
shall he_inhumed thal faihuc lo answer questmns,ailr%ctly Telated to the Investigation or interrogation
maey irsiitt_in punitive action No promise of tesvaid shalf lie made as an inducerhent to answering any
9u stlgn. The employer shall not cause the public safelx officer under |nIC|ro%ut|nn o he subjected 10
ISItS by the piess or’ news media without his cipress consent nor shall his home address or photograph
e given lo the press or news media without his rsprrss consent.

(fj The complete inlcitogation of a public Mifny officer may be recorded If a laj-e lecnrdmg ts made of

the interrogation, the Fublic safety officer shall have access to the l.qw_if any fuilhct proceedings arc
contemplated or p'uir lo any furllirr mlerrogaium al a subsequent time. The public safely officer shall be
cnlilirel*lo a transcribed copy of any miles made by a slenograplier or to any reports or complaint’ made

by |,nvest_|g1ators or oilier persons,” except those which aig deemed by the investigating agency lo tic
confidential. CO.0E, c(r$ Teheie

No nnlcs. or reports which are deemrd to he confidential may he entered in the officer's personnel file,

The public safety officer b:inc interrogated shall have the right to bung Ins own recording rlcvi-e and
\m r‘% any and gll aspects op &er}nlrrrggai(ljon. ’ ? ?

If prior lo or during, the interrogation. f a public safety officer it is deemed that lie may lie chaigrd
S/%I)th apcriminal ofIrnse,g he shallebe| mediately |?nformed (}Y lds 1orishiuimnal r?ghts. y !
(n) Upon lire, /dine, of a formal wnlicn slalcinnt of charges, or w-liennvyr an inlcmM-.ilion focuses on.
|||aI|eExJS'If|cIuncJ||t!JLI|LKIuI| L un|t|v? action a%ams any mihlic saf v pfficar. that officer, at th
reﬂues shall have Ihf nght fo he |cg e-rUrl py a ugr ?cnl.ulve of his chou%,who m el%rev,ent a al
turies durum such ttilcrriijwtinu *Lhe irpresenlative shall not lie a persnn subject lo thie same insrsiiga-
lion. . I'be representative shall not he required lo disclose, nor be subject to any. punitive action Tor

FT%L{%P lo disclose, any information received from the ofliccr undenJ Investigation for nonciiminal

This section_shall mil apply In anY interrogation of a public safely officer in the normal course of dul%
counseling, instruction, or informal verbal admonishment by, or other routine or unplanned. contact wi

t
a sypervisor or any other public safely officer. nor shall llm’ section apply lo an investigation concerned
soféw anff (‘wec yywnLh allggeé criminal actities, PRy J

0 No public safet%_oﬁicer sball be loaned or temporarill)(/ reassigned lo a location or duly assignment if a

wnm lmtfrgber of bis department would not normally Ik sen! to that location nr would”not normally be
given llial duty assignment under simifar circumstances.
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unfit person lo he employed in tiio public

jISlativk history
§Sp 20.

tOSS REFERENCES

ss cities: RCWA Chapter -11.20.
JWA -11.12.000.

\TERA |, REFERENCES

0% 28. 3L 37.
ms §§ 570 585.

2d, Civil Service, ! 57:13 (notice of claim o(
illegal removal).

' bringing or defending action affecting per-
refusal to answer questions asked during an

nent of prisoner as ground for removal),
employee to pay creditors as ground for re

s ground for discharge).

MS-t, 185.

’ICS OF DECISIONS

try of police department, hut with longer
unbent combined period of service in
tent to same posl'ion in police and fire do-
to ac- partments. State ox rel. George v
ranted Seattle (193(1) 181 Wh 5Q0, 52 P2d
ling v 3Q0.

n In eases of tenure under civil
service where policeman shall hold

mill- office until removed or retired, it
jon of i implied that ho can be removed

on in for cause only and then only after
peri- due notice and hearing or opportu-
on in nity to 10 heard. lucllcn v Aber-
or In deen (191-11 20 Wh 2d 591, M8 P2d
posi- 849.

or pe- Aberdeen civil service ordinance
on in contemplated that person was to

384

CIVIL SERVICE—CITY POLICE 41.12.090

h'iiximml i'nr iMiisr, and was
iinn rule tlin' iirtiisod policeman
ciililu'd In hearing on charge.’,
ma'le against him after reasonable
ja* Ihereof had boon given not-

withstanding that ordinance was
silent as to hearing, notice, or op-
portunity to be heard. Luellon v
Aberdeen (19111 20 Wh 2d 5IH. MS
1’2d 819.

41.12.H90 tVrocedurc for removal, suspension, demotion or
diseitafgc— Investigation— Hearing— Appeal. No person in the
, 1i<sifieri civil service who shall have heen permanently appoint-
ed or inducted into civil service tinder provisions of this chapter,
nail he removed, suspended, demoted or discharged except for
.-ause, and only upon written accusation of the appointing power,
,.rany citizen or taxpayer; a written statement of which accu-
sation, in general terms, shall bo served upon the accused, and a
duplicate filed with the commission. Any person so removed,
tppenried, demoted or discharged may within ten days from the
lime of his removal, suspension, demotion or discharge, file with
ill-- commission a written demand for an investigation, whorcup-
<) the commission shall conduct such investigation. The inves-
ligalion shall be confined to the determination of the question of
whether such removal, suspension, demotion or discharge was or
was not. made for political or religious reasons and was or was
not made in good faith ff|lor cause. After such investigation
ihe commission may affirm the removal, or if it shall find that
ilu> removal, suspension, or demotion was made for political or
I'ligions reasons, or was not made in good faith for cause, shall
order the immediate reinstatement of [or] reemployment of
eitch person* in the office, place, position or employment from
which such person was removed, suspended, demoted or riis-
*harged, which reinstatemcii' shall, if the commission so provides
m its discretion, be retroactive, and entitle such person to pay or
ompensation from the time of such removal, suspension, demo-
i on or discharge. The commission upon such investigation, |in |
In’u of affirming tho removal, suspension, demotion or discharge
m ty modify the order of removal, suspension, demotion or dis-
i-li trgc by directing a suspension, without pay, for a given period,
an Isubsequent restoration to duty, or demotion in classification,
*ralo, or pay; (lie findings of the commission shall he certified,
in writing to the appointing power, and shall bo forthwith en-
liii'tvd by such officer.

Al investigations made by the commission pursuant to the
provisions of this section shall be had by public hearing, after
reasonable notice to the accused of the time and place of such
h.;»tin,at. which hearing the accused shall be afforded an op-,

I ) DMtl-li 3A)WHIiQk—5 385



41.12.090 PUBLIC EMPLOYMENT

portunity of appearing in person and by counsel, and presenting
his defense. If such judgment or order be concurred in by the
commission or a majority thereof, the accused may appeal there-
from to the court of original and unlimited jurisdiction in civil
suits of the county wherein he resides. Such appeal shall ho
taken by serving the commission, within thirty days after the en-
try of such judgment or order, a written notice of appeal, slating
the grounds thereof, and demanding that a certified transcript of
the record and of all papers on file in the office of the commis-
sion affecting or relating to such judgment or order, be filed by
the commission with such court. The commission shall, within
ten days after the filing of such notice, make, certify and file
such transcript with such court. The court of original and un-
limited jurisdiction in civil suits shall thereupon proceed to hear
and determine such appeal in a summary marner: Provided,
however, That such hearing shall he confined to the determina-
tion of whether the judgment or order of removal, discharge, de-
motion or suspension made by the commission, was or was not
made in good fai n for cause, and no appeal to such court shall
be taken except upon such ground or grounds.

LEGISLATIVE HISTORY

Enacted I.nws 1937 eh 73 § 1) j» 30.
See RRS §9553a-9.

REVISER'S NOTE
*The enrolled bill is paragraphed at this point.

COLLATERAL REFERENCES

15 Am .Tur 2d Civil Service & -15et seq.
CJS Municipal Corporations 55 579, 5HO.

Forms:

4 Am .Tur Legal Forms 2d, Civil Service, 5 57:13 (notice of claim of
civil service employee after illegal removal).

5 Am Jur 1 Rr Forms (Rev ed), Civil Service, Forms 11 ot seg-
(removal, suspension, demotion or- discharge of civil service eily 1"1
lice).

It Am .7ur 1 & I’r Forms, Public Officers, Forms 111:577 el seq. ft*
view of hoard's discharge of civil scrviru city police).

Modern Legal Korins, 50181 (preliminary notice of suspension).

Sec also forms set out below, following Notes of Decisions.

Law Review Articles:
35 svn LU 22(1 (ilne process requirements in suspension of civil sei’
Ice employee).

306G
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Annotations:

125 ALR 2G3 (constitutionality of statute pr-
review by court of com nission's order),

1-15 ALR 7G7 (acquiescence or delay as affcei
ployec illegally discharged or suspended).

171 ALR 175 (validity of removal or discharj,

cer or employee as affected by absence of mcnil

sion from hearing).

16 ALR2d 112G (power of civil service body o
out notice or hearing to reconsider or set aside

sal of employee).
.Key Number Digests:

Municipal Corporations C*ISaO-IS).

NOTES OF DECISIONS!

In General.

Power to Remove, Suspend, De-

mote, or Discharge; Grounds.

Administrative Proceedings.

— Notice and Opportunity to
be Heard.

Judicial Review.

—e Specific Instances.

1. In General

Provision for removals, suspen-
sions, demotions, and discharges is
not applicable to cities and towns
which prior to date statute was
adopted, esta blished civil service in
police departments. Vanish: v Ab-
erdeen (195J) 54 Wh 2d 787. 315
P2d 178.

" Though police officer lias no
eproperly rights in public employ-
*bment which are protected by con-
ejstltutlonal requirement of due
-- process, his rights as civil service
«. employee include, at least, proce-
{-.dure, prerequisites, and conditions
" set forth in applicable charier,

st-tulc or ordinance. Reynolds v
Kirkland Police Com. (19(53) @&
Wh 2d 720, 381 1°2d 819.

Local nrdtnm.ee attempting to
implement provisions of this chap-
ter failed to accomplish Its pur-
pose where it established single
commission with inconsistent func-
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b in person and by counsel, and presenting
judgment or order l;e eonetirrcd in by the
Irity thereof, the accused may appeal there-
[original and unlimited jurisdiction in civil
I'herein he resides. Such appeal shall be
[ominission, within thirty days after the en-
[)i' order, a written notice of appeal, staling
Ind demanding that a certified transcript of
Tapers on file in the office of the commis-

ig to such judgment or order, he filed by
such court. The commission shall, within

Y.

ling of such notice, make, certify and file

tnch court. The court of original and un-
civil suits shall thereupon proceed to hear
jippeal in a summary manner: Provided,
taring shall he confined to the delermina-
bgment or order of removal, discharge, dc-
Jmade by the commission, was or was not

cause, and no appeal to such court shall
kuch ground or grounds.

2GISLATIVE HISTORY
13 §9p 0.

REVISER'S NOTE
ragraphed at this point.

LATERAL REFERENCES

jieo 55 <5t seq.
[lions & 579, 580.

2d, Civil Soi-vlee, § 57:13 (notice of claim of

er illegal rcinovnl).
rms (Rev ed), Civil Service, Forms 11 ct seq.
[motion or discharge of civil service city po-

[rms, Public Officers, Forms 10:577 ct seq. (rc-
|of civil service city police).

GISL (preliminary notice of suspension).
Ibelow, following Notes of Decisions.

[joess requirements in suspension of civil serv-
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41.12.090
Note 2

125 ALR 203 (constitutionality of statute providing for appeal lo or
i,.\ iew by court of commission’s order).

115 ALR 707 (acquiescence or delay as affecting rights of public cm-
j.Inyre illegally discharged or suspended).

171 ALR 175 (validity of removal or discharge of governmental offi-
,,'T or employee as affected by absence of member of board or commis-

sion from bearing).

10 ALR2d 112G (power of civil service body on own motion and with-
out notice or bearing to reconsider or set aside order relating to dismis-

sal of employee).

Key Number Digests:

Municipal Corporations 0=185(3-13).

NOTES OF DECISIONS

Il General.

Power to Remove, Suspend, Do-
mote, or Discharge; Grounds,
Administrative Proceedings.
— Notice and Opportunity to

be Heard.
Judicial Review.
L — Specific Instarccs.

1. In General

Provision for removals, suspen-
sions, demotions, and discharges is
mil applicable (o cities and towns
which prior to dale statute was
adopted, established civil service in
police departments. Yanlsin v Ab-
erdeen (1959) 54 Wn 2d 7S7, 345
I'2d 178

Though police officer has no
properly rights in public employ-
ment which arc protected by con-
stitutional requirement of due
process, bis rights as civil service
employee include, at least, proce-
dure, prerequisites, and conditions
set forth in applicable charier,
si lute or ordinance. Reynolds v
Kirkland Police Com. (19G3) @&
Whn 2d 720, 351 P2d 819.

Local ordinance attempting to
implement provisions 01 Ibis chap-
ter failed to accomplish its pur-
pose whore it established single
commission with inconsistent fune

tions, namely, appointive, accusato-
ry, investigative, and adjudicative
functions with no separation with-
in commission. Reynolds v Kirk-
land Police Com. (19G3) 02 Wn 2d
720, 351 P2d 819.

2. Power to Remove, Suspend,
Demote, or Discharge;
Grounds

Power to remove 0l- suspend
municipal officer rests with gov-
erning body of municipality, and
cannot bo exercised by individual
or inferior board unless specifical-
ly granted, and hence, under Spo-
kane city charter, providing that
police officers may bo removed by
board of police in certain cases,
sucii board lias no power to sus-
pend. Bringgold v Spokane (1902)
27 Wn 202, G/ P 012.

Where police board, having pow-
er to suspend public officers, pass-
ed rule providing that any mem-
ber of police force might be sus-
pended by chief of police with ap-
proval of hoard, suspension by
board without consent of chief
was invalid. Dringgold v Spokane
(1902) 27 W1 202, 07 P 012,

In cases of tenure under civil
service where policeman shall hold
office uir.il removed or retired, It
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Noto 2

is implied that he can be removed
for cause only and then only after
due notice and hearing or opportu-
nity to be heard. Luellen v Aber-
deen (19441 20 Wn 2d 594, 148 P2d
$49.

Under Seattle Charter, art 16 5
12, permitting removal of officer
or employee only on filing with
civil service commission of state-
ment of reasons therefor, and pro-
viding for review of removal on
demand, order of commission, find-
ing that patrolman was not guilty
of charge on which he was re-
moved by chiet of police ("conduct
unbecoming an officer, being in a
compromising position with a re-
spectable married woman"), but
sustaining removal on ground that
patrolman was guilty of conduct
unbecoming an officer in cultivat-
ing acquaintance of woman, was
not improper, as sustaining remov-
al on ground not specified by chief
of police. Stale v Seattle (1911)
65 Wn 645,118 P S21.

3. Administrative Pro-
CEKDINGS

Any defects as to sufficiency or
timeliness of policeman’s protest
against discharge were waived
when civil service commission pro-
ceeded to investigate charges
made. Luellen v Aberdeen (1941)
20 Wn 2d 594,148 P2d 849.

Chief of police and another
member of police department, who
served city manager's written ac-
cusation on certain other police of-
ficers who wore being discharged
by city manager, were not “plain-
tiffs” in tue discharge proceeding
as tho term is used in RCWA 4.28-
070 and civil service statutes and
ordinances which require service
of process to he made by person
other than plaintiff, where persons
making service had no right to
claim, and did not seek, legal re-
dress from officers being charged

PUBLIC EMPLOYMENT

for any reasons stated in the wi jt
ton accusation. Vancouver v j;,,
vis (1969) 76 Wn 2d 110, 455 P2,
591.

4. — Notice and Opportenh
to he Heard

Where member of city p-|
force was discharged by commi
sioner of public safety, written &
ticc of discharge signed bv >hia
of police, though irregular in son,,-
respects, did not invalidate ordi-i
of discharge. State ex rel. Millei
v Tacoma (1934) 177 Wn 689. ir:
P2d SS.

"Opportunity to be heard” n
quircd to be given civil service cm
ployce sought to be dischar it
consists of right to know season
ably charges preferred, right m
meet charges with witnesses and
evidence, and right to have aid <
counsel. Luellen v  Aberdeen
(19-14) 20 Wn 2d 594, 148 P2d SI"

If no statement of charges mad*
against police officer are glMm
him, nor any notice of any lieai no:
having been given are ammk-d
him, ids removal is illegal and <
no force or effect. Luellen v k
erdeen (101-1) 20 Wn 2d 591. I
P2d 849.

Where mayor wrote regisleied
letter to police officer enclos'd)’
accusation and advising him 11
was suspended, and officer signed
delivery receipt therefor, ofluvi
was not properly "sOi'ved" willne
rules of civil service comma i"™
requiring service in manner p"
scribed for service of civil pmcc m
Schultz v Pasco (1951) 39 Wn I

262, 235 P2d 168,

Special appearance in which a
cased police officer objects I"
risdiction of civil service comnu
sion on ground that tliet h1l
been no service of accusation
him, is not waived by Mi-'isequen'
defense on merits. SrliulL. v 17
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@ (1951) 39 Wn 2d 262, 255 P2d
168.

5. Juntoiai. Review

Where there is some competent
evidence to sustain action of civil
service commissioners in discharg-
ing policeman, its weight and suf-
ficiency ear.not be inquired into on
appeal. State ex rel. Boltin v Cot-
terill (1923) 125 \Wh 533, 216 P 851

Where civil service commission
exonerates police officer from
charge given by chic-f of police for
his discharge, but sustains his dis-
missal "for the good of the serv-
ice, courts cannot review action,

m where there was no arbitrary ac-

tion in receiving or refusing to re-
ceive evidence. Bridges v Pnttor-

v son (1925) 135 Wn 436, 237 P 998.

On removal of police officer
within classified civil service, in
whicli appointing power lias filed
written statement of reasons for
removal, on charges that cannot
be said to lie utterly frivolous, aft-
er full opportunity to be heard,
and In which there was competent
evidence lending to prove charges,
courts will not inquire into weight
or sufficiency of evidence. Slate
ex rel. Price v Seattle (1014) 20
Wh 2d 17.1-15 P2d 286.

Neither trial court nor suprer <
court can substitute its judgmeul
for independent judgment of civil
service commission ,n dismissing
policeman. Stale ex rel. Perry v
Seattle (1966) 69 Wn 2d 816, 420
P2d 70-1

6. St’Eciuic Instances

Sufficiency of evidence on wldeh
chief of police of city discharged
police officer for slated offense of
offering to release from custody
certain persons, whom lie had ar-
rested for gambling, on payment
to him of certain sum or money,
and evidence on which civil service

comi
of p
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aniln
and
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for any reasons stated in the writ-
ten accusation. Vancouver v Jar-
vis (19G9) 7G Wh 2d 110, 455 P2d
591.

4, — Notice and Opportunity
to be Heard

Where member of city police
force was discharged by commis-
sioner of public safety, written no-
tice of discharge signed by chief
of police, though irregular in some
respects, did not invalidate order
of discharge. State ex rel. Miller
v Tacoma (1934) 177 Wh G, 33
P2d SS.

"Opportunity lo be heard" re-
quired to be given civil service em-
ployee sought to be discharged
consists of right to know season-
ably charges preferred, right to
meet charges witli witnesses and
evidence, and right to have aid of
counsel. Luellen v  Aberdeen
(1944) 20 Wn 2d 591, 148 P2d 819

If no statement of charges mnrto
against police officer arc given
him, nor any notice of any hearing
having been given are accorded
him, Ids removal is illegal and of
no force or effect. Luellen v Ab-
erdeen (1944) 20 Wh 2d 501, 148
P2d 819. i

Where mayor wrote registered s

letter to police officer enclosing j)
accusation and advising him he

was suspended, and officer signed

delivery receipt therefor, officer

was not properly "served" within

rules of civil service commission

requiring service in manner pre-

scribed for service of civil process.

Schultz, v Pasco (1951) 3) W~ 2d

202, 235 P2d 1GS

Special appearance In which ac-
cused police officer objects to Ju-
risdiction of civil service commis-
sion on ground that there has
been no service of accusation on
him, is .not waived by subsequent
defense on merits. Schultz, v Pas*
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0. (1951) 39 Wn 2d 2G2, 255 P2d
108.

5. Judicial Review

Where there is some competent
evidence to sustain action of civil
service commissioners in discharg-
ing policeman, its weight and suf-
ficiency cannot he inquired into on
appeal. State ex rel. Boltin v Coi-
ns ill (1923) 125 \Wh 533, 210 P 851.

Where civil service commission
exonerates police officer from
charge given by chief of police for
his discharge, but sustains his dis-
missal "for the good of the serv-
ice, courts cannot review action,
wlie-o there was no arbitrary ac-
tion in receiving or refusing to re-
ceive evidence. Bridges v Palter-
son (19251 135 \Wh 43G, 237 I* 998.

(in  removal of police officer
within classified civil service, in
which appointing power has filed
written statement of reasons for
removal, on charges that cannot
he said to he utterly frivolous, aft-
er fvdl opportunity to be heard,
and in which there was competent
evidence tending to prove charges,
courts will not inquire into weight
or sufficiency of evidence. Stale
ex rel. Price v Seattle (1944) 20
Whn 2d 17, 145 P2d 280.

Neither trial court nor supreme
court can substitute its judgment
lor independent judgment of civil
e-erv.ee commission in dismissing
policeman. State ex rel, Perry v
Seattle (hlliti) «9 Wh 2d 810, 420
I'(1 701.

0- St"EOti-ir Instances

Sufficienc?/ of evidence on which
Itief of police of city discharged
police officer for slated offense of
ottering to release from custody
certain persons, whom he had nr-
'e-tod for gambling, on payment
11 him of certain sum of money,
and evidence on which eilil service

41.12.090

Note G
commission confirmed act of chief
of police, will not he reviewed by
court on writ of error, where city
vested in such officers exclusive
authority to discharge employees,
and reason for discharge being
sufficient, Ford v Seattle (1921)
117 \WWh 55, 200 P 5(iS.

On certiorari to review dis-
charge of patrolman by civil serv-
ice commission of city, superior
court had power to reverse dis-
charge for offenses of supplying
information to federal secret serv-
ice agent concerning conduct of
federal employee and of violation
of rule of police department for
which patrolman had been sus-
pended, where record showed that
commission  acted  arbitrarily,
though city charter provided that
its decision should be final. Stale
ex rel. Mowre v Civil Service Com.
11934) 178 WWh 325, 31 P2d 873.

Judgment sustaining action of
civil service commission in dis-
missing police officer will be af-
firmed, where it appears that he
was charged with insubordination
and offensive ennduet toward his
superior officers, he was granted
hearing before commission at
which time he was represented by
counsel, lie heard witnesses testify
against him and introduced evi-
dence on Ids own behalf, and evi-
dence sustained charges and justi-
fied action of commission in dis-
missing him. State ex rel. Sclius-
sler v Mattliiescn (1910) 24 Wh 2d
590, 1055 P2d 839.

City police officer refusing to
take advantage of offer hv city's
attorney to continue healing be-
fore city civil service commission
oil charges against officer, so that
lie could moot new evidence of
misconduct not reform! to In hill
of particulars furnished by city
public safely commissioner,
waived right to complain of intro-
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Note 6

duetion of such evidence on appeal rel. Schussler v Matthicsen (inje,
from judgment sustaining his dis- 21Wn 2d 590,1G6 P2d 839.

missal by commission. State ex

PUBLIC EMPLOYMENT

FORMS

Complaint to Civil Service Commission Regarding Conduct of

Police Department Employee

To: Civil Service Commission, City of —.1 , State of Washing

ton.

The undersigned, ...%............ , hereby files a complaint with the alna<
entitled Civil Service Commission, regarding the conduct of tun
BN IS a duly appointed member of the police department of i
City of .x........ , State of Washington, in that said ....p....c....... <n
.0 , 19.2.., committed the following acts: ...<«.........

Dated ....0...ccccene.. 19..t0...

Notice by Civil Service Commission to Police Department
Employee as to 1lis Removal or Suspension
from Service

| 0:11101

A complaint having been filed against you with this commission
S 19.3.., by ...(errrnnn. wherein the said ....o aim ¢ 1
you of performing the following acts on or about ...n...... I*

And it appearing that such conduct constitute:* a violation of I\e\i >
Code of Washington Section <41.12.080 in that ....0............. ,

You arc hereby notified that you arc ...w............ [removed <n <
the ease tiniv be] from the service of the police depaitmcnt ol dn
City of ....n............, State of Washington.

Dated ...iS....ccc..... , 19.n...

Chairman
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"Demand by Police Department Employee |
Charges Filed Againsj
3 [Caption]
To: Civil Service Commission, City of ....i.|
ton.
m; The undersigned, having been removed frtl
«jy, with the police department of the City of ..I
I'ington, pursuant to an order of the Civil Sil
ion ..<oeee.n. 19..s.., hereby, pursuant to tl
mCode of Washington Section <11.12.090, clctfi
:circumstances relative to a complaint filed nil

Nyone .7,
ft,Dated ... *......... 19.i>...

Notice of Hearing on Charges Filed
fjl[C<i/>/iiw]

W 0: e ___
t You arc hereby notified that pursuant to
fycstigation of the charges filed against you v
19..i , a public hearing will he |

Vij o’clock in., in tin* offices of i
admission on  ............ , 19.2...

*  Order of Comiiiissiou Affirming or Disaffir
of Police Department Empl

0L Reption|
Y Ibis Commission, after due and proper notic
,fV investigation by public lieaiing held on ...i.....
$ filed against one ..>.............. amember of the p
City of ...,i.cueeeee. , Slate of Wasliinglon, by out:
15.?., alleging thal the said .. »............ comini
Wnamely; ... »........... . and said Commission bavin
*scaled by complainant and having heard tcstin
Q... and having heard argument of ...n
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29-2-9. Prolmtionary period: length; permanent commission: salary.

All new appointmeats as members < the New Mexico state police shall he for a
probationary period of two years. During such probationary period such new members may
be removed or suspended at the discretion ofthe chief of the New Mexico state police. At
the end of two years ofsatisfactory service and upon recommendation ofthe chiefand with
concurrence of the New Mexico state police board, the appointee may receive a permanent
commission as a member of the New Mexico state police. However, the probationary period
may be extended beyond a two-year period upon the recommendation of the chief with
the concurrence of the board.

The salaries ofall members ofthe New Mexico state police, probationary and permanent,
and that of the chief shall be fixed by the board.

History: 1911 Comp., 8 112119, coiic-Onl liy Laws amember ofthe New Mexico stnte police" in the third

1911, di. 117, 8 9; 1953. cli. 80, 8§2; 1%.i Comp.,
8 39-2-9; Laws 1977, ch. 257. 8 25; 1979, ch. 202. 8 20.

The 1979 amendment substituted “chid" for
"director” in three places, inserted "and with concur-

sentence in the first paragraph, added the last sen-
tence in the first paragraph, substituted "board" for
"secretary" at the end of the section and made other
minor changes,

tence of the New Mexico state police hoard" and "as

29-2-10 Promotions.

All promotions in tlu* New Mexico state police to the rank ofsergeant shall be made after
written examinations; provided, however, that on such examination for the rank of
sergeant, the record of the party seeking promotion as a member of the New Mexico state
police and his length ofservice shall be given a weight of forty percent in such examination.
All promotions above the rank ofsergeant shall be made by the chiefalter concurrence and
approval by the New Mexico state police board. The ranks of sergennt, lieutenant and
captain shall be permanent unless established as an exempt rank by the chief with the
concurrence of the board. All promotions above the rank of captain are by executive
appointment of the chief with concurrence of the board and such persons shall serve at the
pleasure of the chief with the concurrence of the hoard.

goant" in the first twntence, inserted "New Mexico"
1911, di. 117, 8 IMI; 1953 Comp.. 8 39-2-10; Laws 1979, preceding "state petice” ncur the middle of the first
eh. 202, 8 21. sentence und added the sea.nd, third and fourth sen-

i"lie 1979 amendment added the catchline, inserted tonces.
"lo the rank of sergeant” and "lor the rank of Her-

29-2-11 Disciplinary proceedings.

No member of the New Mexico state police holding a permanent commission shall be
removed from office, demoted or suspended except for incompetence, neglect of duty,
violation of n published rule of conduct, malfeasance in ollice or conduct unbecoming an
officer, and only on specific written charges filed with the New Mexico state police bonrd
with timely and adequate notice thereof to the person charged, and nfler a hearing on such
charges by the hoard. The person so charged has the right to be represented by counsel at
such hearings. A complete record of the hearing shall be made and, upon request, a copy
thoreofshnM he furnished to the person charged. Such person may require thnt the hearing
he public. In the event the hoard determines that the person charged shull be removed,
hearing shall he made and. upon request, a copy thereofshall be furnished to the person
charged. Such person ntny require that the hearing be public. In the event the board
determines thnt the person charged shall be removed, demoted or suspended for u period
in excess of thirty days, such person may appeal from the decision ofthe board to the district
court of the district wherein the alleged cuuse or any one of the alleged causes for the
proceeding arose. Such appeal shall be filed within twenty days after the decision of the
board is rendered and the court shall determine promptly whether there is substantial

History: 1911 Comp., 8 10-210, vimctcd by Laws
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29-2-12 LAW ENFORCEMENT 29-2-12
evidence to support the hoard’s action and dispose of the appeal accordingly. Such
determination shall be made on the basis of the record except that, for cause shown, the
court shall permit either the board or the person charged to introduce new evidence;
provided, however, that the chiefofthe New Mexico state police may suspend members of
the New Mexico state police for disciplinary reasons for periods of not to exceed thirty days.
Any member holding a permanent commission thus suspended by the chiefshall have the

right to have such suspension reviewed by the board, but no further review or appeal shall

be aHo\v°d.

History: 1911 Com?, 8 10-211, cnacfcd hy Laws
1911, cli” 117, 8 It; 1953, ch. 80, 8§ 3: 1 5)
§ 39-2-11: Laws 1970, cli. 5,8 L 1977, ch 257 8 2,
19'j, ch. 202, 8 22.

The 1979 amendment inserted "New Mexico" pre—
ceding, and deleted "division" following, "'state police”
in he first sentence and preceding "may suspend" ii
the ninth sentence, substituted "New Mexico state
polkV for "advisory" preceding, and deleted "and the
secretary” following, "board" near the middle of the
first sentence, deleted "advisory" preceding, and "and
the secrrinry" following, "board" at the end of the
first sentence, substituted "board" for “'secretary" in
the filth, seventh, eighth, ninth, and tenth sentences,
substituted "chief for "director” in the ninth and
tenth sentences, substituted "New Mexico state
police” for "division" preceding "for disciplinary
reasons' near the end of the ninth sentence and made
other minor changes.

Compilers note. — The fifih and sixth sentences
inadvertently repeal preceding and following provi—
sions and firstappeared in Laws 1970,di. 28 1, which
amended this section.

Incompetence includes physical inability lo per—
form. — Incompetence includes physical inability t
perform, which inclusion fits in with the pattern and
purjHise of the statutory plan. A “/initiation or re—
moval for physical unfitness isno less final "hnn one
for another form of incompetence Talbva v. New Mex —
ico State lolice lid., H N_M. 710. -172 P 2d 979 110701

Physical inability to perform constitutes voluntary
resignation not governed hy section. — Request by
officer injured in line ofduty who had used all his sick
leave for leave of absence which was improper under
Rule 7, regulatory rule promulgated hy state police
hoard, issued pursuant t020-2-22 NMSA 107H, and his
physical inability to perform the functions of his job
as . -senior patrolman, constituted a voluntary resig—
nation, not a termination governed hy thisseel ion Hu
(higher v New Mexico State Police lid ,H2 N M. 7H7.
<47 P.2d 489 (1071).

Officer must fust pursue admiiiislriilive remedy.
— Police olficer who was wrongfully dismissed and
who claimed salary and other benefits must first pur
sue them ndmiiii.Onitivtdy. Tafoya v New Mexico
Slate Police Md..r,, V, 710. -172 P 2d 073 11070)

29-2-12. Oiith.

Trnnscript expense may he incurred hy hoard. —
Such expense as is necessary may he incurred to en—
able the board to make a factual determination in a
disciplinary proceeding. twould bo absurd to vest dis—
ciplinary power in the hoard and then hamstring such
proceedings by refusing to pay the necessary expenses
thereof. For this reason, ifin their discretion the hoard
fe Isa copy of the transcript is necessary, such ex—
penditure is permissible. 1957-58 Op. Att"y Gen. No.
58-212.

No moneys expended for trnscript expense inap—
peal. — Ifa transcript is necessary for the board to
weigh disciplinary action, the transcript expense
would be expendable in the same fashion as the board
might incur a different type of expense for the same
purpose. On the other hand, iftif?expense ofthe trnn—
script is o he Hcurred wholly or partiully to assist in
the appeal ofajudgment rendered personally against
a state policeman, tinn and in that event such moneys
cannot lie expended either from the budgeted line
item of "professional services” or from any other pub —
lic moneys appropriated to the department. 1957-58
Op. Attty Gen. No. 58-212.

Hoard 1is required to meet statutory procedures
when it desires to terminate office, and ifthis is not
done consequently the severance from service isshort
of statutory right. Tnfova v. New Mexico Slate Police
lid., 81 N.M. 710, 472 P.2d 973 (1970).

Where doubts as lo right lo procedural safeguards.
— Any doubt as to the right to procedural safeguards
should lie resolved in the officers favor unless the
right to remove at will or pleasure isclearly expressed.
Tafoya v. New Mexico Stale Police lid .H N.M. 710,
472 P.X<1 973 U9701.

No hearing required when reduction in rank. —
The procedures ofadvancement, not a promotion, and
reducible in rank resulting from regulation providing
that all ranks above captain will he appointments arid
not permanent enable the chief to shift key personnel
to (Mentions where their interest and ability are used
1o best advantage, without the necessity ofa hearing
hv New Mexico stale police hoard. Wimberly v. cw
Mexico State Police lid. 3N M 757, -197 P.x<I 908
(11172) (decided under former law).

Cnl.S. reference.  HIA C..1.S. Stales 1.

All mi'inlx-rs of [lie New Mexico stale police and The New Mexico siale police hoard shall
lake the oath of oll'ice required of all slate officials.

II'etoiy: 1911 &Ium 8 111 212 enacted h\ Laws
1911 h'l1 :Laws 1977
ch. 257, 828 1978 cI| 82 || [§ 1979 ch 202 .
The 197 Samendment deleted "and 'bond" at the end
ol Ihe <14t and "a d lie docrinr and such ntlici
tnenihers ol the 4ale olice 0]_C|C'[I nI em Kees &,
the stale police division may diteel -hall gée Of
MICh alimilil os rjie division -hall dII the

tail Idol pet Irimain”e ol Iicit dillms" at the end ol the
section

eldinp. an 1 ‘and tin- New Mexico state pollce hoard"

@idlowl,g. state pidne” inmi Llie liegllining ol lliesec
tinn

I" IS leleleinr HI\N(. IS Stales jft'l



20-2-21 LAW ENFORCEMENT 29-223

29-2-21. Details.

The governor of New Mexico may from time to time detail all or any part of the New
Mexico state police to such part of the state as in his judgment may be necessary to bring
obout proper law enforcement in the state to handle disturbances or *o investigate specific
law violations.

History: 1911 Comp., S 40-220, enacted hy Laws
1911. ch. 147. 820; 1953 Comp. . 8 39-2-20; Laws 1977.
ch. 257, 836; 1979, ch. 202, 8 0.

Tht 1979 amendment deleted "order the secretary
of the criminal justice department to" preceding "de—
tail al! or any part" near the beginning of the section.

29-2-22. Rule-making power; rul<\s to establish standards of conduct.

The New Mexico state police board shall have authority to make and promulgate rules
and regulations for the purpose of carrying out the provisions of Sections 29-2-1 through
29-2-29 NMSA 1978. The New Mexico state police board shall establish by rules, from time
to time, standards ofconduct for members ofthe New Mexico state police and a copy thereof
shall be delivered to each such member and displayed at each station ofti'.e department.
Such rules shall be filed pursuant to the State Rules Act [14-3-24, 14-3-25, 14-4-1 to 14-4-9

NMSA 1978],

History: 5941 Comp., S 40-221, cnncted hy Laws
1941, ch. 147, 8 21; 1953, ch. 80. 8 5; 1953 Comp. .
8 39-2-21; Laws 1977, ch. 257, 837; 1978, ch. 82, 8 5;
1979. ch. 202, 9 31.

The 1978 amendment substituted "state police
director, with the approval of the secietary of the

criminal justice department” for "state police
director” near the beginning.
The 1979 amendment substituted "board" for

"director” and "29-2-29" for "'29-2-28" in the lirst sen—
tence, in the second sentence, substituted “"board" for
"division" preceding "shall establish,” substituted
"New Mexico state police" for "division" near the mid —
dle of the sentence and substituted "department" for
"division" nt the end of the sentence and made other
minor changes.

Hoard"s nuthority to make rules controlled hy stat—
ute. — Authority of the police board lo promulgate
rules and regulations must be found inand is limited
by statute. Such nuthority isnot limited to those pow—
ers expressly grnntod hy statute, luit includes, also, nil
powers that may fairly he implied therefrom. Winston
v. New Mexico State Police lid., 80 N.M. 310, -154 I’.2d
907 (1909).

Agency s authority includes express and implied
powers granted. — [t is a fundamental principle of
administrative law Hint the nuthority of on agency is
not limited to those powers expressly granted hy stat—
ute, hut includes, alsu, oil powers that may fairly he
implied therefrom. Wimberly v. New Mexico State
Police Bd,, 83 N.M. 757. 497 P.2d 908 (1972).

Temporary rank adjii "tmeiits within scope of pow —
ers. — Where New Mexico state police hoard has
adopted a regulation providing that "nil ranks nlmvo
captain will la- appointments and not permanent,"
and the ollicers who hold these ranks are given addi—
tional salary and emoluments, hut these ranks, ac—
cording lo the record, lireconsidered hv the hoard and
the department to he temporary, plaintiffs adjust—
ments in rank from captain to iniijot and major to
lieutenant colonel were not promotions as such hut

29-2-23. Repealed.

Repeal. — Laws 1979,. li 202, § 53, repeals 29-2 23
NMSA 1978. relating to He translei of powers and

were temporury advancements within the frumcwork
of administration of the New Mexico state police and
both chef of police and the board acted within the
scope of their authority under the laws of the state of
New Mexico inadjusting plaintiffs rank from lieuten—
ant colonel tomnjornnd from major tocaptain. Wimb —
erly v.New Mexico State Police Bd ,83 N.M. 757, 497
P.2d 968 (1972) (decided under former Inwl

As well as regulation allowing director to shift key
personnel. — The procedures ofadvancement and re—
duction in rank resulting from regulation providing
that all ranks above captain will be appointments and
not permanent enable the chiefof police to shill key
persor-ii 4 to (wsitions where their interest and ability
are 5~.—1to best advantage. Wimberly v. New Mexico
State Police Bd.. 83 N.M. 757, 497 P.2d 968 (1972) (de—
cided under former law).

No authority for rule requiring mandatory retire—
ment after 30 years. — There isno delegated author—
ity for the state police board to promulgate a rule
requiring mandatory retirement nller 30 years of ser
vice; such rule would he unreasonable, arbitrary and
conflict with the retirement by age  requirement of
29-2-6 ENMSA 1978. 1967 Op. Atly t'en. No. 67-72.

And such rule is invalid. — State police board regu—
lation "roviding for involuntary retirement of all
[lolice > leers who had completed 30 years of service,
even where such ollicers hud not reached mandatory
retirement age, exceeded statutory authority of the
hoard and therefore was invalid. Winston v. New Mex —
ico State Police Bd., 80 N.M. 310, 454 P.2d 967 (1969).

Effect of using all of sick leae, — Rule 7 of regula—
tion promulgated by state police board filed pursuant
to this section makes it clear that under no circum—
stances can on officer who was injured in line of duty
but who lias used up ;1] of his sick leave be granted
a leave of absence from the police department, and
request for such leave constitutes a voluntary resigna—
tion Budnglier v. New Mexico State Police Bd . 82
N-M. 767. 487 P.2d 489 (1971)

duties in the bureau of identification ol (he depot!
men! of justice to the technical services bureau of the
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MEMORANDUM March 18, 1983

SUBJECT: Individual rights of peace officers
(HB 200)

TO: Representative Charlie Bussell

Chairman, House Judiciary Committee

FROM; James H. Lear
Legislative Counsel

Steve Cramer of your staff has asked our office for a
sectional analysis of HB 200 ("An Act relating to individual
rights of peace officers").

HB 200 addresses the rights of a peace officer when subjected
to -an investigation that can result in four different types
of sanctions. Those sanctions are set out iIn descending
order of severity starting with conduct of a peace of officer
which would subject the peace officer to criminal prose-
cution (sec. 18.65.530); followed by sanctions in the form
of punirive action (sec. 18.65.531) and disciplinary action
(sec. 18.65.532) against a peace officer by the employer of
the peace officer instead of criminal prosecution; and a
final sanction in the form of civil liability of the peace
officer (sec. 18.65.533).

The rights of a peace officer during an investigation with
those four different possible outcomes may vary slightly
according to the severity of the outcome. For example,
under sec. 18,65.530, a peace officer subject to criminal
action is entitled to all of the rights granted the accused
under law, but is also granted specific rights set forth for
the benefit of a peace officer subjected to punitive action.

Sec. 18.65.531 establishes specific rights for a peace officer
subject to punitive action that might not otherwise be avail-
able because the peace officer would not be charged with a
criminal offense entitling him to the full penoply of consti-
tutional rights. The specific rights are set out iIn eleven
paragraphs as follows:
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(@D The peace officer has a right to be informed of

the nature of the investigation if iInstituted by the
employing agency, or a formal written complaint if insti-
gated by a complainant. The peace officer must also ba
informed of his rights under this section.

(@ The peace officer is entitled to have a witness or
other person present to participate on behalf of the
peace officer.

(3@ This paragraph ensures that the interrogation or
interview would not be an extreme imposition on "the
peace officer.

(@ Under this paragraph the peace officer would be
entitled to compensation if interviewed while not on

duty.

(B) This paragraph ensures that the peace officer

would be free from harrassment during the interview and
establishes that punitive action may not be taken against
the peace officer for fTailure to answer guestions unless
he i1s informed that such failure could result iIn punitive
action. The peace officer can exercise the right to
remain silent if the peace officer”"s alleged conduct
would be criminal.

G6) The peace officer may record the interrogation or
interview and have access to the employer®s tape
recording, if any is made.

(/) This paragraph guarantees access to transcripts
and other relevant information, including iInformation
in the peace officer®s personnel file, if not confi-
dential .

(¢) This paragraph addresses the right of the peace
officer to review adverse material before it is placed
in the peace officer®s personnel file and affords the
peace officer an opportunity to respond to such material
and have the response included in the peace officer"s
personnel file.

(© The peace officer may not be compelled to submit
to a polygraph examination.
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(10) Certain personal information may not be coerced
from a peace officer.

(11) The peace officer"s locker space or other space
assigned to the peace officer is free from unlawful
search and seizure.

Under sec. 18.65.532 a peace officer subjected to disciplinary
action has the same rights specified for a peace officer
subject to more severe penalties in the form of punitive
action, as outlined in the above eleven paragraphs. In
addition, the peace officer has the right to have the
personnel TfTile purged of disciplinary proceeding nv~tcers
within one year and i1s presumed to be innocent unless proven
otherwise.

Under sec. 18.65.533 i1f a peace officer is subject to pos-
sible civil liability, the peace officer may exercise those
same rights set out in the above eleven paragraphs and is
entitled to have an attorney present at the peace officer~s
expense during the investigation.

Under sec. 18.65.534 a peace olficer may not be subjected to
any reprisals for exercising rights specified in this bill.

Section 2 of HB 200 amends AS 23.1C.037(b) to provide that a
police department may polygraph an applicant for emp]oyment
but may not require a polygraph of an employee.

JHLiljb
10/010
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TO:

FROM:

SUBJ:
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1983

Coomittee on Judiciary File

Staff

Requested Amendment to HB 200, "An Act relating to individual
rights of peace officers."

AMENDMENTTI 1

page one (1); line seventeen (17) and eighteen (18);
delete:

" 1In addition to the rights specified in AS 18.65.531"



Sec.

ANALYSIS OF SB 115 AND HB 200

18 .65.531(1) t.a V/hen a person is arrested by warrant or

summons, a copy of the complaint Is given
to suspect.

() If not, arraignment is held within 24
hours and at that time he/she 1is advised
of charges against him/her.

(c) At a minimum, when placed under arrest, an
individual is informed verbally of
charges.

(d At a bail hearing, Immediately after
arrest, circumstances surrounding alleged
offense are told to a magistrate/judge in
front of the accused and on tape.

(e) If suspect is being iInterviewed prior to
arrest, person is advised of the nature of
the offense which promulgated the
interview.

(@ (@ Right to have an attorney as per mirandar.

(b)) Right of an employee to have a represen-
tative present in an interview which could
lead to pu.-Itlve action as per Weingarten,
420 VS 251 (1975) and Material Research
Corporation, 262 NLRB 122 (1982).

(3 (@ Unless seriousness of offense requires
otherwise, it is standard procedure to
conduct an Interview with suspect during
the day of directly after work.

(C)) Any employer that calls an employee in to
work 1Us required to compensate him/her
under the Federal and State Wage and Hour
Laws (although the state and political
subdivisions are currently exempt).

o) All suspects are allowed to take the fifth
amendment and employees are not required
to answer questions put to them by an
employer In an Interview. This section
gives peace officers less rights in that
it allows for punitive action to be taken
it the peace officer fails to answer
questions unless the conduct would be
criminal.

-1-



Sec.

G)

(7)

()

(9)

Go)

G1)

18.65.532 (3)

Same as criminal rules of discovery of
evidence.

Same as criminal rules of discovery of
evidence.

IT a person is a suspect iIn a case and 1is
found to be iInnocent, no record is kept i
the state law enforcement computer. A
peace officer, on the other hand, can have
allegations put into his/her personnel
file before it is determined that he/she
is innocent.

n

No other persons are required to take a
polygraph and polygraph results, If volun-
tarily given, are not admissible in court.

A peace officer 1is granted less rights
than an other person with regard to poten-
tial conflict of iInterests, otherwise, the
rights are subject to rules of discovery
of evidence, the same as any other
individual.

These rights for all other persons exist
and cannot be abridged unless a valid
search warrant is obtained.

All persons are presumed i1nnocent until
proven quilty.
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Sec 18,65.530

Sec 18.65.531a

)
©)
®
®

.5

®

)

®

G

(10)

(1)

Sec 18.65.532b

IT the complaint against the officer causes criminal
action, the officer has all the rights afforded any
other defendant in a criminal investigation

When the investigation is internal or criminal charges
could evolve and punitive action may be taken then
the following shall apply:

The officer shall be informed of the allegation or
given a copy of the complaint when first interviewed.

The officer can have a person of their choice present
at each state of the invastigation.

Interview will be during the officer®s on duty time
unless the seriousness demands otherwise.

IT the officer is called in when off duty, compensation
will be given at the regular rate.

IT the allegation is criminal in nature the officer

has the right to remain silent. If the allegation is

not criminal and if founded would result ir. employing
agency internal punitive action; days off, written letter,
etc., the officer will be informed that to not cooperate
with the investigation in itself could result in punitive
action, but the officer will not be subject to adverse
language.

Either party has the right to tape record any interview
and both will have access to those tapes.

The officer can have a copy of all material within the
investigation except that of confidential nature.

Adverse information must be signed by the officer and a
copy provided to the officer prior to that being placed
in the =="icer"s personnel file. The officer has 30 days
to file a response. All unfounded complaints or inform—
ation must be promptly removed from the officer”s
personnel file.

If the officer declines a polygraph examination in any
investigation, this cannot bo used or heldagainst the
officer and no record of that can bekept.

Personal matters of the officer®s will remain so unless
the employing agency is looking into possible conflict
of interest with respect to official duties and all

matters are subject to rules of discovery of evidence.

The right of privacy and Lhe expectation of such with
regards to assigned lockers, briefcases and sole use
areas iIs the same as assigned school lockers,gym lockers,
and a student®s book bag.

Action taken by the employing agency which 1is noncriminal,
in nature; days off, dismissal, reprimand, etc.



Sec 18 .65.532a When a complaint filed if found to be true will result
in only disciplinary action. No criminal.

(1) The officer has all the rights in Sec 18.65.531.

(2 Any record of disciplinary action must be removed
after one year.

(3 The officer is presumed innocent until guilt is
proven.
(3b) If the complaint is founded, disciplinary action may
be taken by the employing agency against the officer
but does not apply to minor on the spot admonishments.

Sec 18 .65.533 IT the officer under investigation may be subject to
civil liability the officer can:
(1) Excerise the rights in Sec 18.65.531.
(2) Have at the officer"s expense, an attorney present
in all investigative steps.

Sec 18 .65.534 No officer will suffer reprisals or p. in anyway dis—
advantaged for exercising any rights in Sec 18.65.531
thru 18.65.533:

(1) As evidence against the officer in any proceedings.
(2) Cannot be used to change the officers work schedule,
wages or working conditions.

Sec 2 \S 23.10.037b Excludes peace officers from polygraph examinations
after being hired and employed by any agency. Still
allows for preemployment polygraph examinations.



Individual Rights Prisoner Rights-

Under Under

SE115/HB200 7MC 60.400-505

SEC 18.65.531al 7AAC 60.410C

SEC 18.65.531a2 TAAC 60.420 b4C

SEC 18.65.531a3 7AAC 60.415 Uses working days

SEC 18.65.531a4 7AAC 60.425 Uses working days

SEC 18.65.531a5 Prisoner is not compelled to
answer questions.

SEC 18.65,531a6 TAAC 60.420 b4C

SEC 18.65.531a7 Right of Appeal

SEC 1R.65.531a8 7AAC 60.465a
TAAC 60.480b

SEC 18.65.531a9 No Polygraph in any criminal
or infraction hearing.

SEC 18.65.511al0 Right of Privacy

SEC 18.65.531all Right of Privacy

SEC 18.65.532.3 7TAAC 60.455

SEC 18.65.533.2 7AAC 60.440e

SEC 18.65.534 7AAC 60.480 ¢ & h — No execution

of punishment until appeals are
complete.



The following

7 AAC

7 AAC

7 AAC

7 AAC

7 AAC

7 AAC

7 AAC

7 AAC

7 AAC

60.400

60.405

60.410

60.410

60.410

60.415

60.415

60.42"

60.420

m

items are taken from 7 AAC 60.400 - 480 which
governs DISCIPLINE of a prisoner in a state Institution:

©

®

©

(b4c)

(c2)

Prohibited conduct Major infractions are
listed as homicide, rioting, etc.

High Moderate infractions are listed as
fighting, stealing over sio00 Vvalue, sexual
acts, etc.

Low Moderate infractions are listed as inde-
cent exposure, stealing more than $50 less
than si100 value, false statement, etc.

Minor infractions are listed as gambling,
stealing or damaging state property under $50
value.

It should be noted that those infractions con-
tained iIn Low Moderate and Minor are same as
misdemeanor crimes.

States that any infraction must be reposted to
the superintendent and that those of a Low
Moderate or Minor nature may be handled by a
staff member informally (non-criminal) or
referred to the superintendent for formal
action.

If formal disciplinary action is to be taken, a
report is to be written citing the rule
violated.

A copy of the disciplinary report must be
given to the prisoner no later than five
working fT"ays after the infraction occurred.

IT no hearing is scheduled for the Infraction,
the prisoner is to be treated as not guilty

and all reports are to be removed from his insoi-
tutional Tfile.

A prisoner must have 48 hour notice prior to
his disciplinary committee hearing.

After the notice of a hearing, the prisoner
must inform the committee iIn writing of any
witnesses or evidence he wishes to introduce.

The accused prisoner or his advocate may call
witnesses or iIntroduce evidence.

The disciplinary committee must consider the
evidence the prisoner or his advocate
present.



7 AAC 60.425 (b) The accused prisoner can postpone his
appearance before the disciplinary committee
for two working days.

7 AAC 60.430(a) The accused prisoner can present witnesses or
evidence at any hearing.

\‘

AAC 60.440 (b) The staff advocate may be from correctional
offices, institutional counselors or probation
officers.

7 AAC 60.440(e) The accused prisoner has a right to counsel in
any hearing where felony prosecution may
result. The felony prosecution is eliminated
if the district attorney indicates in response
to an injury under Section 460 of this
chapter that no felony complaint will be
filed.

7 AAC60.455 A prisoner is presumed innocent of the infrac-
tion and the institution has the burden
of establishing guilt.

7 AAC60.4tC The superintendent will notify the district
attorney of any infraction which if found true
would constitute a violation of a felony cri-
minal statute.

7 AAC60.465 If the prisoner is found to have not committed
the infraction, the discipllncry report and
any other documentation which mentions the
]Icnlcident must be removed from the prisoner’s
ile.

7 AAC60.470 Punishment: The disciplinary committee will
impose at least one and may impose any or all
the penalties in this section. Some examples
are:

1. Reprimand
2. Suspension of activities
3. Confinement to punitive segregation

The following items are taken from 7 AAC 60.485 - 505 which govern
SEGREGATION in a state institution:

7 AAC 60.485 A prisoner may be temporarily assigned to
administrative segregation under different
reasons, one of which is, the prisoner repre-
sents a substantial immediate threat to the
security of the institution or requires pro-
tective custody.

7 AAC 60.485 (b) Prisoners assigned administrative segregation
must be immediately informed of the reason.

—2-



60.485 (c

60.485 (e

The prisoner will be granted a hearing no
later than three days after he is placed in
segregation.

The prisoner is entitled tc written notice at
least 24 hours in advance of the hearing, can
have a staff advocate at the hearing, offer

evidence, present witnesses and cross examine
witnesses.



Eben H. Lewis
2073 Arlington Drive North

February 1, 1983 Anchorage .Alaska 99503

Honorable Jan Faiks
Alaska State Senate
State Capitol, Pouch V
Juneau AK 99811

Dear Jan:
A couple of weeks ago | was seated next to Joe Hayes on a

flight down from Fairbanks, and had a chance to discuss with him
some ideas | have had about reinforcing the criminal justice

system in Alaska, which #s now iIn such disarray. I have fTollowed
up on the discussion by sending on to Joe some material I had
prepared several years back on providing some legislative
limitation on the courts®™ application of the so-called

"exclusionary rule®, which bars the wuse of criminal evidence
seized under circumstances which a court may later determine
violated a defendant"s right against “unreasonable search and
seizure-. The courts have been extremely restrictive in allowing
use of emidence taxen without a warrant, even though the officer
may have been acting in good faith at the time it was taken. The
time is long overdue for legislative bodies to take the matter in
hand and provide some definition of what a “reasonable search”
is, and 1 submit that legislation along the [lines suggested in
Fritz Pettyjohn"s SB H9 ought to be strongly supported. Since 1
don"t have a copying machine at homo, I would hope Joe Hayes
could have any of the material 1 sent"him made available for your
use and that of other interested legislators.

My 15 years on the bench strongly persuaded te that the
Indispensable component of an effective criminal justice systenm
is a professional police organization. I feel that Anchorage is
fortunate iIn having such an organization serving the community.
Like any large organization there are morale and personality
problems present iIn its continuing Tfunction, which Ifeel deserve
attention. I have a good friend of many years®™ standing who is
serving on the legislative committee of the Anchorage Police
Officers Associaton, who tells me there is some dispute with
management over a policy requiring officers to submit to a
polygraph examination under certain circumstances, under pain of
discharge from the force if he/she refuses. The Association is
supporting a Peace Officers Bill of Rights which, if enacted by
the Legislature, would bar such practise.

My experience judicially with the polygraph dictates my
conclusion®that the Association®s anti-polygraph position is

correct. I researched the question thoroughly several years ago
when 1 was assigned for retrial the case of State v. Fageriak,
in which refusal of a key witness to submit to a pre-trial
polygraph became relevent. I found that only a few

jurisdictions
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permit any reference to the polygraph iIn any circumstances,
and then, only under the most stringently controlled
limitations. It is never allowed as evidence against a
criminal defendant. Interpretation of polygraph results 1is
a highly subjective matter with the individual operator,
subject to widely swinging variations in result)3*". It 1is
patently unfair to require a police officer under
investigation to submit involuntarily to a test Ilike this,
particularly after a highly stressful incident, such as
shooting at a suspect, when the officer®"s emotions could

substantially affect the result. I suspect that the APD
policy requiring the test, in Tfact, may violate the 5th
amentment of the U S Constitution. Any bold lawyer who

suggests otherwise can"t show an Alaska case supporting his
position.

The polygraph does have useful functions, when
voluntarily taken bv suspects to assist in deciding if they
shoi id remain unde r suspicion, and also as a pre-hiring
management tool in interviewing applicants for sensitive

positions (including police officers). An officer under
investigation might even wish to have a polygraph
examination to assist with the investigation, and in
cleaning himself, but such wuses 1involve no due process
questions. I hope, if you have an opportunity to consider
this question, you will give my comments careful
consideration.

There are also other bills pending on other matters of
concern to peace officers safety: HB 100 and companion SB
24, which includes causing physical injury to a public

safety officer among the acts constituting (felony)
third-degree assault. Also, HB 2, a sentence-enhancing
proposal, provides for substantially 1increased sentence,
without probation, if a person uses Tfarmor piercing”

ammunition in a gun while committing any crime of violence.
Badly needed legislation.

Shirley and 1 were delighted that your campaign was
successful, and that you have the opportunity to serve our
interests in Juneau. Best of luck!

Sincerely,

C 1

Fben H. Lewis




March 4, 1953

Hr. Dim Stirling

Anchorage Police Department
Employees Association

701 .vest 5Sth Avenue

Anchorage, Alaska 99502

Dear Mr. Stirling:

The Anchorage Mative Caucus supports arcl endorses H3 200 and
S3 115, We believe that no person should be discriminated
against because of r.ice, religion, or occupation. Individual
protection under the law should be equal for all people.

The above endorsement was passed by vote of our membership on
March 2nd, 1983, during a regularly scheduled meeting.

Please keep us informed of the progress of these pieces of
legislation and If we can be of further assistance please do
not hesitate to call me at 278-47S7

Sincerely,

Anchorage Native Caucus = P.O. Box 3534 = Downtown Statian = Anchorage, Alaska 99510
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801 W. Fireweed, 11102
<G3. .+l ASKA 99503

3-10-83

TO: Members of the House Judiciary Committee

Dear Legislators,

As president of the 270 person Anchorage Firefighters Union I wish
to inform you of the total support of our union for House Bill 200.

We believe that Peace Officers and other emergency responders should
enjoy the same rights as other citizens, a’d should not be subjected to
interrogations of a type that are not admissible for the very people
these officers protect, at great personal risk. It is interresting to
note that the Anchorage Fire Department in a current review of their
personnel rules and regulations 1is proposing polygraph txaminations
for firefighters and paramedics, as well as support personnel working
for the department.

In the interest of protecting the rights of all citizens of our state,

I would strongly urge your support for the passage of HR 200 into law.

Sincerely,

v John Kiewik, President
Anchorage Firefighters Union
Local 1264, IAFF



March 10, 1983

Mr. James Stirling

Anchorage Police Department Employees®™ Association
701 West 58th

Anchorage, Alaska 99502

Dear Mr. Stirling:

The Anchorage Crime Commission is pleased to inform you that the Board of
Directors, at their March 7, 1983 meeting, unanimously voted to support
HB200 and SB!15, an act relating to individual rights of peace officers.

It is our belief that the constitutional right of due process should be
afforded to every citizen and not be denied to peace officers because of
their occupation.

You may use this letter of support to communicate the Anchorage Crime
Commission®s position on this issue.

Sincerely,

I. "Ski" Olsonoski, Chairwoman
Anchorage Chamber of Commerce Crime Commission

cc: Board of Directors )
and ) Anchorage Chamber of Commerce
Advisors to the Board) Crime Commission



STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL [IMPACT

Bill No: House Bill 200 n Date on Bill: February 14, 1983
Title: An Act relating to individual rights of peace officers
Sponsor: Bussell, Liska, Barnes, <SavmanskiS Lindauer

Requestor:
I Estimated fiscal 1impacts on:
a. Expenditures:
(Thousands of Dollars) )
I FY 83 FY 84 FY 85 FY 86
Capital [
Operating |
Total ! -0- -0- -0- -0-
b. Revenues:
Revenue —_—— = -0- -0-
y

2. Source of funds to offset fiscal impact of bill:

N/A

3. Assumptions:

N/A

4. Disclaimer:
This statemert has not been ryiewed bv the OMB in the Office of the Governor.

Prepared By: \ Phone:  465-4404
Division: Labor ReUytions /"y Date: February 22, 1983
Approved by Commissioner: Date: N

Department: A

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor
2/8/83

7/0222-09/BDGSFI



STATE OF ALASKA / £N1'Hs

PRELIMINARY STATEMENT OF FISCAL IMPACT /w2t => " A
[>T ' VS.
: L
Bill No: HB 200 Date on Bill:  2-51&-83-
Title: An Act relating to individual rights of peace officers A ©
Sponsor: Bussell ‘ W v
Requestor: ,\ri,r\/WAq \V.v

1. Estimated fiscal impacts on:

a. Expenditures:
(Thousands of Dollars)

) ( 1 | FY 83 1 FY 84 1 FY 8 1 FY 86 ! |
Capital I - | I I I | | I
ODeratina | | | | | 1 [ [
Total 1 | | -u- | -u- | -u- t 1 1

b. Revenues:
|Revenue I I ! 1 1 1 1 1

2. Source of funds to offset fiscal impact of bill:

Source of funds not identified by sponsor

3. Assumptions:

No fiscal impact

4. Disclaimer:
This statement has not been reviewed by the OMB in the Office of the Governor. It the
fore does not represent the final estimate of fiscal impact.

Prepared By: Francis C. Allan Phone: 269-5691
Division: Alaska Btate Tiroopers _ Date» 2-23-83
Approved by Commissioner: Date: 11 07?
Departme.nt*R"blic Safety L ‘ r

/
5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor 2/15/83
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill He: H3 200 Dale on Bill: 2-14-83
litie: "An Act relating to rmividual rights of peace offleers.]
Sponsor: Representative Bussell "

F.eouestori House Finance Cornu.tree "
1. Estimated fiscal impacts on:

a. Expenditures:
(Thousands of Dollars)

| | Il FY 83 I FY 8 1 FY 8 T FY~—8 f I

Capita l I I ! | . i j |
10perating [ I [ [ i | | 1
liota | | | ] 1 | i I [

b. Revenues:
=Revenue [ i

2. Source of funds to offset fiscal impact of bill:

No information provided.

3.—- ..ASSHIIPrcONS:  THiis billl gives peace officers who are the subject of internal disciplinary
investigations broad substantive and procedural rights, even during investigations of conduct
which may constitute a crime. Passage of the bill will seriously impair a police agency"s
ability to conduct investigations of police officers who are accused of criminal behavior.
Requirements such as advance written notice of the conroenccmant of an investigation and
giving the officer evidence as it is gathered during the course of the iInvestigation would
substantially interfer with the course of an investigation. It is estimated that passage of
the bill would have little or no Ffiscal impact on the Department of Law, other than it would
preclude criminal investigations iIn situations where an investigation would be iInstituted
under current law.

4. Disclaimer:

This statement has not been reviewed by the OMB in the Office of the Governor. It the
fore does not repres*en£> the/~inal estimate of fiscal impact.

Prepared By: Daniel W. tchkey ChiVt Prosecutor Phone: 76

Division: Depaitiimerit'of Jaw, Tiriiuinal Division A pate: T3 ‘@-#‘W -
Approved by Commissioner: Norman C. Gorsucn, Att*"ig"y General Date: 3-3-83
Department: _ Law

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor

Copy to Requestor _JU M I,




POUCH V

Juneau. Alaska 9981 1 Chairman
465-4990 house J udiciarv Committee
Member
P.O. BOX4-1325 house Resources Committee
anchorage. Alaska 99509
248-1515

Representative Charlie Bussell

Alaska State Legislature
House of Representatives

March 24, 1983

Mr. Michael O"Neill
O"Neill Security Services
3707 Woodland Drive
Anchorage, Alaska 99503

Dear Mr. O"Neill:

Thank you for your letter of March 17, 1983, 1inquiring
about legislation regarding the uses of the polygraph.

During testimony taken at committee hearings in the
House Judiciary Committee an operator of a polygraph testi-
fied, Richard Potter, Anchorage Police Department, 701 W.
58th Avenue, Anchorage, Alaska 99502, phone 561-1158, re-
garding the polygraph and its 1ises In the State of Alaska.
He also remarked about its history.

IT we can be of further assistance, please do not
hesitate to contact us.

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn

enclosure: House Bill 200



*O'NEILL
SECURITY
SERVICES

3707 Woodland Dr.
Anchorage, Alaska
90503

907-248-2677 ¥

i’rudhoo Bay

Box 6449
Anchorage. Alaska
99502
907-059-5140

Kuparuk

Box 6105
Anchorage, Alaska
99502
907-659-7213

Representative Charles Bussell
Chairman - House Judiciary Committee
State House of Representatives
Juneau, Alaska

Dear Representative Bussell:

A recent Anchorage Times article iIndicates
that there 1is some legislation pending con-
cerning the Polygraph, Would you please
send me a copy of the bill and/or any in-
formation relating to the Polygraph,
Polygraph Examiners and use of the
Polygraph.

I would like to be advised when any hearings
are set on anything relating to Polygraph
and may wish to testify.

Thank you for your attention to this
inquiry.

Sincerely,

R. Michael O"Neill



Eben H. Lewis

2073 Arlington Drivc North
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Honorable Jan Faiks & <<U- "N¥<SZ)/

Alaska State Senate
State Capitol, Pouch V
Juneau AK 99811

Dear Jan:

mA couple of weeks ago I was seated next to Joe Hayes on a
flight down from Fairbanks, and had a chance to discuss with him
some 1ideas 1 have had about reinforcing the criminal justice
system in Alaska, which is now iIn such disarray. I have fTollowed
up on the disrussion by sending on to Joe some material I had
prepared severe.i1 Yyears back on providing some legislative
limitation on the .r.s" application of the so-called
"exclusionary rule®, which bars the use of criminal evidence
seized under circumstances which a court may Jlater determine
violated a defendant®r right against "unreasonable search and
selzure”. The courts have been extremely restrictive i1n allowing
use of emidence taken without a warrant, even though the officer
may have been acting iIn good faith at the time i1t was taken. The
time is long overdue for legislative bodies to take the matter 1in
hand and provide some definition of what a “reasonable search-
is, and 1 submit that legislation along the [line? suggested in
Fritz Pettyjohn®"s SB 49 ought to be strongly supported. Since 1
don*t have a copying machine at home,, 1 would hope Joe Hayes
could have any of the material 1 sent“him made available for your
use and that of other interested legislators.

e My 15 years on the bench strongly persuaded me that the
Il Indispensable cc-"Tment of an effective criminal jJustice system
is a profession;. » police organization. I feel that Anchorage is
fortunate in ha®"/mg such an organization serving the community.
Like any large organization there are morale and personality
problems present iIn its continuing function, which Ifeel deserve
attention. I have a good friend of many years” standing who 1is
serving on the legislative committee of the Anchorage Police
Officers Associaton, who tells me there is some dispute with
management over a policy requiring officers to submit to a
polygraph examination under certain circumstances, under pain of
discharge from the force if he/sne refuses. The Association is
supporting a Peace Officers Bill of Rights which, if enacted by
the Legislature, would bar such practise.

My experience judicially with the polygraph dictates my
conclusion“"that the Association®s anti-polygraph position 1is

correct. I researched the question thoroughly several years ago
when 1 was assigned for retrial the case of State v. Fageriak,
in which refusal of a key witness to submit to a pre-trial
polygraph became relevent. I found that only a few

jurisdictions
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permit any reference to the polygraph in any circumstances,
and then, only under the most stringently controlled
limitations. It is never allowed as evidence against a
criminal defendant. Interpretation of polygraph results 1is
a highly subjective matter with the 1individual operator,
subject to widely swinging variations in resits.-:. it is
patently unfair to require a police officer under
investigation to submit involuntarily to a test like this,
particularly after a highly stressful incident, such as
shooting at a suspect, when the officer® s emotions could
substantially affect the result. I suspect that the APD
policy requiring the test, in fact, may violate the 5th
amentment of the U S Constitution. Any bold lawyer who
suggests otherwise can"t show an Alaska case supporting his
posi

The polygraph does have wuseful Tfunctions, when
voluntarily taken by suspects to assist in deciding if they
should remain under suspicion, and also as a pre-hiring
management tool in iInterviewing applicants for sensitive

positions (including police officers). An officer under
investigation might even wish to have a polygraph
examination to assist with the 1investigation* and in
clearing himself, but such wuses 1i1nvolve no due process
questions. I hope, if you have an opportunity to consider
this question, you will give my comments careful

consideration.

There are also other bills pending on other matters of
concern to peace officers safety: HB 100 and companion SB
24, which i1ncludes causing physical injury to a public

safety officer among the acts constituting (felony)
third-degree assault. Also, HB 25 a sentence-enhancing
proposal, provides for substantially 1iIncreased sentence,
without probation, if a person uses "armor piercing”

ammunition in a gun while committing any crime of violence.
Badly needed legislation.

Shirley and | were delighted that your campaign was
successful, and that you have the opportunity to serve our
interests in Juneau. Best of fuck!

Sincerely,

Eben H. Lewis
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