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Introduction
The Alaska Commission on the Status of Women commits itself to legislative action and 

advocacy to secure equal opportunity, equal access, and equal treatment for women in all 
areas. Women's issues are no longer secondary concerns to be shunted aside when state and 
national leaders develop and implement public policy. The economy, education, housing, jobs, 
criminal justice, and peace are all women's issues, as well as the traditional areas of equal 
rights, reproductive rights, health, and the elimination of poverty and hunger. The following 
statements represent the Commission's principles for action on state and national legislative 
issues. Implied in each statement is support for effective administration, citizen participation, and 
adequate budget appropriations to secure these objectives.

The positions are based on Commission study and testimony provided by women throughout 
the state at conferences, meetings, and teleconference hearings.

Advocacy
The work of advocating I jr  

women's issues must continue. 
The majority of those who have 
addressed their concerns to this 
Commission have testified to the 
importance of having a voice for 
women in Alaska. Consequently, 
the Alaska Commission on the 
Status of Women formally 
proposes and supports the 
continuation of a women's 
commission in this state beyond 
tire current termination date of 
|une 30. 1983.

Equity
The Commission is committed to 

equity for women in all areas. In

keeping with this position it 
supports:

• passage of the Equal Rights 
Amendment;

• an end to discrimination on 
the basis of parenthood, marital 
status, or sexual preference:

• curtailment of veterans' 
preferences which result in 
discrimination against women and 
obstruct equal access to employ­
ment. housing, credit, or other 
essential services and opportu­
nities; and

• legislative reform at the 
national and state level to prohibit 
discrimination on the basis of sex 
or marital status in insurance 
access, rates, benefits, or 
coverage.

The Commission opposes 
budget cuts at the state or federal 
level which impoverish social 
programs that have proven 
effective in assisting women to 
escape poverty.

Women in 
Public Life

Women can and must assume 
the responsibility of leadership 
roles in the public policy and 
judicial positions of our state and 
nation. The Commission therefore 
supports:

• appointment of more women 
and minorities to judgeships and 
policy-making positions throughout 
the public sector;

• appointment of officials who 
have an understanding of and a 
demonstrated commitment to 
improving the status of women;

• encouragement, recruitment, 
and training of women as 
candidates for elected and 
appointed positions; and

• recognition of women's 
accomplishments through 
declaration of Women's History 
Month at the national level.
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Children and Youth
The Commission supports a 

national and statewide policy on 
child care, with accompanying 
legislation and adequate 
appropriations to address the vita! 
need for quality, affordable, 
accessih e care for children of 
employed parents and for respite 
care for developmentally disabled 
and handicapped children. The 
Commission supports legislation 
and policy directives which would:

• address the pressing Alaskan 
problem of insufficient and 
inadequate child care facilities and 
child care programs, and fund an 
adequate administrative capacity 
at the state level to review and 
monitor both;

• establish meaningful state 
licensing standards for child care 
facilities and caregivers:

•  provide continuing training for 
caregivers:

• establish an ongoing state 
office to address the needs of 
children and youth; and,

• provide for child care facilities 
In state office buildings.

In addition to the above the 
Commission urges the introduction 
of legislation or directives to.

• require withholding of wages 
by employers under direction of 
the Child Support Enforcement 
Agency, and withholding of tax 
refunds by the Internal Revenue 
Service tor child support 
payments:

•  permit granting of sick leave 
for parents when children are ill;

• permit granting of leave to 
new parents for childrearing 
purposes without loss of seniority 
or benefits;

• permit state board and 
commission members to pay for 
child care as a per diem type 
expense: and

• require public and private 
agencies to supply medical 
informa lion .awarding 
disorders and diseases to 
prospective adoptive parents, i o

physicians, and to the individual 
who is the offspring of an 
incestuous union.

The Commission supports the 
use of public funds for child care 
programs, tax incentives for 
employers who provide child care 
as a benefit, and encouragement 
of the development of private, 
non-profit child care programs.

The Commission also supports 
development of adequate 
programs to deal with runaway 
youths.

Health
The Commission will continue its 

efforts to focus attention on health 
needs of women, and on health 
education in the schools. In 
addition the Commission will 
continue to support:

• protection of women's rights 
to privacy and freedom of choice 
regardless of age;

• state funding for abortion for 
low income women;

• increased funding for repro­
ductive health services including 
family planning, pre- and postnatal 
care, abortion, alternative birthing 
centers, and community health 
clinics;

• comprehensive sex education 
prog, •'ms;

• leg slation to license social 
workers;

• legislation to establish health 
and welfare safeguards related to 
the workplace, such as protection 
for operators of video display 
terminals (VDTs):

• protection of health programs 
jeopardized by federal cutbacks 
and policy changes: and

• establishment of a state health 
insurance program to provide for 
the health needs of residents who 
have no access to other insurance 
coverage.

Minority and 
Rural Women

Minority and rural women face 
unique circumstances in Alaska. 
Cultural and geographical 
conditions require special 
sensitivity and awareness on the 
part of policy makers. Through 
the sponsoring of regional 
women's conferences, the 
Commission has attempted to 
assist rural and minority women 
to identify their needs and 
strengths, and to communicate 
their concerns to policy makers 
and administrators. The 
Commission will continue its 
efforts to ensure employment of 
women, especially rural, Native, 
and other minority women on 
major Alaskan projects. In 
addition it supports:

•  protection of the subsistence 
lifestyle and the fish and game 
resources necessary to support it;

•  increased communication 
between Native and non-Native 
women to promote an under­
standing of each other's lifestyles;

•  networking among women's 
groups of diverse backgrounds 
and perspectives: and

• protection and strengthening 
of culturally sensitive programs for 
all minority groups.

Homemakers
The Commission continues to 

support:
•  full funding of displaced 

homemakers programs, other 
education and training programs 
for displaced homemakers, and 
Women's Resource and Crisis 
Centers;

•  economic security for a 
spouse who chooses to work 
solely in the home; and

• national, state, and local laws 
and policies which protect and 
reflect the contribution of the 
homemaker.

L
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Employment
The Commission is committed to 

increasing women's employment 
opportunities, to fighting 
discrimination in employment and 
training, and to full funding of 
child care assistance to enable 
parents to support their families 
or to seek employment. The 
Commission specifically supports 
improvement of the state's own 
personnel record in the following 
areas:

•  increasing access for women 
to higher paying positions in state 
government;

• developing career ladders for 
women to enable them to move 
out of dead end jobs;

•  requiring the use of the
‘'5 + 5" personnel procedure (This 
procedure allows a manager to 
select from not only the cop live 
scorers in a class, but from the 
top five qualified women and 
minorities as well. Because the 
veterans' preference of adding 
five points to their score has 
aided primarily white men, this 
procedure opens up access to 
employment for qualified women 
and minorities,) in departments 
where woman and minorities are 
underutilized;

•  assuming a leadership role in 
raising and addressing the issues 
of pay equity and comparable 
worth; and

• increasing women's access to 
training opportunities within 
departments.

The Commission is committed to 
making employment arenas free 
of sex bias and discrimination. In 
accordance with this it will 
continue its efforts to ensure 
employment of women, especially 
rural, Native, and other minority 
women, on major Alaskan projects 
and in major Alaskan industries. 
The Commission supports:

•  the use of written affirmative 
action programs, with goals and 
time-tables for hiring and 
promotion of women and

minoriti ,;
• the t mination of job 

segregatf n and the establishment 
of the principle of equal pay for 
work for comparable value; and

• federal, state, and local laws 
prohibiting sexual harrassment.

The Commission will continue to 
support employment training and 
vocational education programs 
which:

• provide training for traditional 
and non-traditional employment 
with a special emphasis on better 
paying jobs for women:

•  mandate the elimination of sex 
stereotyping and sex discrimina­
tion in access to training and 
placement: and

• provide participant stipends, 
transportation, child care, and 
other support services needed by 
trainees.

Education
All legislation, regulatory reform, 

and enforcement activity relating 
to sex equity in education are of 
primary importance to the 
Commission. Working in concert 
with other women's rights and 
educational organizations the 
Commission supports:

• vigorous implementation and 
enforcement of the Alaska statute 
prohibiting sex discrimination in 
education (AS hi. 18). (Particular 
concern ha  ̂ been expresed about 
non-compliance at the University 
level.);

• increased availability of higher 
educational opportunities in rural 
Alaska which are geared to the 
needs and interests of the 
community. Courses and programs 
should not be altered without 
input from the community: and

• efforts of the Alaska Native 
Women's Statewide Organization 
to make bilingual classes 
mandatory where desired by the 
parents.

Criminal Justice
The Commission supports full 

funding of domestic violence and 
sexual assault programs. It 
supports adequate funding for 
rehabilitation programs for 
perpetrators of violence. The 
Commission supports more 
training for judges, attorneys, and 
other criminal justice system 
personnel in matters relating to 
domestic violence and sexual 
assault. This is especially critical in 
areas of rural Alaska.

The Commission supports:
•  legislation to provide for 

mandatory participation in treat­
ment and rehabilitation programs 
as part of sentencing for convicted 
sex offenders. Such treatment 
should be in addition to and not 
in lieu of time to be served;

• legislation to repeal limitations 
on awarding compensation to 
victims of violent crimes when the 
perpetrator is a relative or 
member of the same household: 
and

• funding of legal assistance for 
low income women, particularly 
through adequate funding of the 
Alaska Legal Services Corporation.

The Commission also supports a 
review of state laws which affect 
victims of violent crimes to 
determine if they are adequate to 
protect the victims' constitutional 
rights. Particular concern has been 
expressed by the Alaska Native 
Women’s Statewide Organization 
about implementation and en­
forcement of AS 12.25.030(B).

Finally, the Commission supports 
development of an Alaskan 
correctioi al system which is 
adequate to house and re­
habilitate persons convicted of 
violent crimes, and which provides 
appropriate, equal, and adequate 
h Dvis'on for women as well as 
for men.
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Peace
As representatives of women we 

are keenly aware that no issue is 
or has ever been more important 
to women than concern for life.
We are also concerned that 
military spending increases are 
continually made at the cost of 
social programs. As women 
constitute a disproportionate 
share of the poor, the elderly, and 
the vocationally untrained, they 
are unduly affected by such 
decisions.

For these reasons the 
Commission:

• urges the Alaska Legislature to 
establish a ballot initiative calling 
for bilateral nuclear freeze; and

• supports the concept of a 
National Peace Academy.

Economics
The Commission supports:
•  aggressive efforts to ensure 

equal access for women to 
consumer and commercial credit;

•  increased availability of loan 
programs for women starting or 
running their own businesses;

•  enforcement of government 
regulations designed to increase 
federal, state, and local pro­
curement efforts with women- 
owned firms; and

• improvements in public and 
private pension systems necessary 
to ensure that women reach 
retirement age with economic 
security.

Commission 
Members
Barbara Schuhmann, chair, 

Fairbanks 
Barbara Dale, vice chair, Juneau 
Evalee Azar, Anchorage 
Pat Berkley, Anchorage 
Dorothy Jones, Eagle River 
Roxane Lee. Petersburg 
Fr. Jim Poole, Nome 
Teresa Sockpealuk Perry, 

Shaktoolik 
Carla Timpone, Juneau

Commission 
Staff
Katie Hurley, Executive Director 
Christine Callahan, Research 

Analyst 
Kathy Keisor Wisthoff, Public 

Information Officer 
Laurie Anderson, Secretary

Alaska Commission on the Status o f Women
3601 "C " Street, Suite 742 
Anchorage, AK 99503 
Telephone (907) 561-4227

UUI.K RATE 
U.S. POSTAGE 

PAID 
Permit No. 691 
Anchorage. AK

"No person is to be denied the en­
joyment of any civil o r political right 
because of race, color, creed, sex, 
or national origin."

Article I , Section 3 
of the Alaska Constitution

ADDRESS CORRECTION REQUESTED



February 3, 1983

REPORT OF THE SENATE COMMITTEE ON HEALTH,
EDUCATION AND SOCIAL SERVICES RE SJR 1.

Mr. P r e s i d e n t :

T h e  C o m m i t t e e  o n  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  
h a s  h a d  u n d e r  c o n s i d e r a t i o n  S J R  1, b y  S e n a t o r  V i c  F i s c h e r  a n d  
o t h e r  s e n a t o r s .  T h e  m a j o r i t y  of t he C o m m i t t e e  r e c o m m e n d s  t h a t  
S J R  1 do p a s s .

R e c e n t l y ,  t h e  C o m m i t t e e  h a s  r e c e i v e d  h u n d r e d s  of 

m e s s a g e s  a n d  h a s  h e a r d  p u b l i c  t e s t i m o n y ,  p r o  a n d  c o n ,  f o r  a p p r o x i ­
m a t e l y  t w o  a n d  o n e - h a l f  h o u r s .

W h i l e  t e s t i m o n y  b e f o r e  t h e  C o m m i t t e e  w a s  d i v i d e d ,  
m e s s a g e s  of s u p p o r t  w e r e  d e l i v e r e d  on b e h a l f  of n u m e r o u s  o r g a n i  • 
z »t i c n s w i t h  l a r g e  A l a s k a  m e m b e r s h i p s ,  i n c l u d i n g  N E A - A l a s k a ,  the 

A m e r i c a n  A s s o c i a t i o n  of U n i v e r s i t y  W o m e n  ( A l a s k a  C h a p t e r ) ,  t h e  

L e a g u e  of W o m e n  V o t e r s ,  a n d  A l a s k a  c o m p o n e n t s  of t h e  N a t i o n a l  
O r g a n i z a t i o n o f W o m e n ( N O W ) .

E R A  is n e t  a n e w  i s s u e  in A l a s k a ,  d e s p i t e  t h e  r e c e n t  

r u s h  o f  p u b l i c  i n p u t .  T h i s  l e g i s l a t u r e  w a s  o n e  of o u r  n a t i o n ' s  
f i r s t  to r a t i f y  t h e  o r i g i r i a l l y  s u b m i t t e d  ERA .  A n d ,  in 1 97 2 ,
A l a s k a  v o t e r s  a p p r o v e d  o u r  " l i t t l e  E R A "  - -  t h e  a l a s k a  c o n s t i t u ­

t i o n a l  a m e n d m e n t  w h i c h  p r o h i b i t s  d i s c r i m i n a t i o n  on the b a s i s  of 
s e x .

A s  n o t e d  in S J R  1, the d a i l y  l i v e s  of A l a s k a n s  s h o w  no 
e v i d e n c e  of i l l s  o r  e v i l s ,  a t t r i b u t a b l e  to t h e  p e o p l e ' s  a p p r o v a l  

of t he S t a t e  c o n s t i t u t i o n a l  b a n  on s e x - b a s e d  d i s c r i m i n a t i o n ,  
w h i c h  E R A  o p p o n e n t s  f o r e s e e  f o r  the n a t i o n  if E R A  b e c o m e s  p a r t  of 
the n a t i o n a l  C o n s t i t u t i o n .

S o m e  o p p o n e n t s  of S J R  1 s a y  t h a t  f u r t h e r  c o n s i d e r a t i o n  
of t h e  i s s u e  w o u l d  be "a w a s t e  of t i m e  a n d  m o n e y . "

Y o u r  C o m m i t t e e  r e s p e c t f u l l y  d i s a g r e e s  w i t h  t h a t  v i e w .

A n y  a s s u m p t i o n  t h a t  l e g i s l a t i v e  i n a c t i o n  on E R A  w o u l d  q u e l l  
f u r t h e r  c o n s i d e r a t i o n  of t h i s  v i t a l  i s s u e  is f a l s e .  T h i s  i s s u e  
is n o t  g o i n g  a w a y ;  it s h o u l d  n o t  go a w a y .  In the C o n g r e s s ,  o v e r  

200 r e p r e s e n t a t i v e s  h a v e  c o - s p o n s o r e d  a H o u s e  jo.int r e s o l u t i o n  

p r o v i d i n g  f o r  t h e  r e s u b m i t t a l  of a n a t i o n a l  E R A  to t h e  s t a t e  

l e g i s l a t u r e s  f o r  r a t i f i c a t i o n .  A c r o s s  the c o u n t r y ,  E R A  p r o p o ­
n e n t s  a r e  r e d o u b l i n g  t h e i r  e f f o r t s .  T h e y  s e e  a c h a n g e d  l e g i s l a ­

tiv e  l a n d s c a p e  - -  a l a n d s c a p e  w h i c h  f i n d s  n e w  f a c e s  in s t a t e  

l e g i s l a t u r e s  f o l l o w i n g  the d e f e a t  or r e t i r e m e n t  of m a n y  k e y  
l e g i s l a t o r s  w h o  o p p o s e d  E R A  in t he p a s t .



O p p o n e n t s  a r g u e  t h a t  t h e  g o a l  of e q u a l  r i g h t s  f o r  

w o m e n ,  h o w e v e r  l a u d a t o r y ,  c a n  be a t t a i n e d  t h r o u g h  o t h e r  m e a n s ,  

e . g ., t h r o u g h  a p i e c e - b y - p i e c e  m o d i f i c a t i o n  of s t a t e  a n d  f e d e r a l  
l a w s  a n d  r e g u l a t i o n s  w h i c h  d i s c r i m i n a t e ,  o r  p e r m i t  d i s c r i m i n a ­
tio n ,  a g a i n s t  w o m e n .  Y o u r  C o m m i t t e e  f i n d s  t h a t  s u c h  a t t e m p t s ,  

p i e c e - b y - p i e c e ,  to a m e l i o r a t e  t h e  p r o b l e m  of s e x - b a s e d  d i s ­

c r i m i n a t i o n  a r e  b o u n d  to be u n s a t i s f a c t o r y .

In t h e  w o r d s  of a l e a d i n g  t r e a t i s e  o n  ERA:

O v e r  the y e a r s ,  s o m e  p r o p o n e n t s  of w o m e n ' s  
r i g h t s  h a v e  t h o u g h t  t h a t  d i s c r i m i n a t i o n  

c o u l d  be e n d e d  m o s t  e f f e c t i v e l y  if l e g i s ­
l a t u r e s  p r e p a r e d  m e n  a n d  w o m e n  g r a d u a l l y  

f o r  e q u a l i t y  b y  a s e r i e s  of s t e p - b y - s t e p  

r e f o r m s .  . . H o w e v e r  s u c h  s u g g e s t i o n s  u n -
r e a l i s t i c a l l y  a s s u m e  a d e x i c a c y  a n d  p r e ­
c i s i o n  in t he l e g i s l a t i v e  p r o c e s s  w h i c h  

h a s  no r e l a t i o n s h i p  to a c t u a l  l e g i s l a t i v e  

c a p a b i l i t y .  M o r e  i m p o r t a n t l y ,  t h e  p r o c e s s  

is u n l i k e l y  to be c o m p l e t e d  w i t h i n  the 
l i f e t i m e  of a n y  w o m a n  n o w  a l i v e .  S u c h  

a m e t h o d  r e q u i r e s  m u l t i p l e  a c t i o n s  by 
f i f t y  l e g i s l a t u r e s  a n d  t h e  f e d e r a l  c o n ­

g r e s s ,  b y  the c o u r t s  a n d  e x e c u t i v e  a g e n c i e s  

in e a c h  o n e  of t h e s e  j u r i s d i c t i o n s ,  a n d  

b y  s i m i l a r  g o v e r n m e n t  a u t h o r i t i e s  in 

n u p :rous p o l i t i c a l  s u b d i v i s i o n s  as w e l l .
T' g o v e r n m e n t  m a c h i n e r y  w o u l d  h a v e  to 

o m o b i l i z e d  to r e p e a l  o r  m o d i f y  the 

s t u t e s  a n d  p r a c t i c e s  in s c o r e s  of 
(' f e r e n t  a r e a s  w h e r e  u n e q u a l  t r e a t m e n t  

r ‘ p r e v a i l s .  T o  be c o m p r e h e n s i v e  s u c h  
e i f o r t s  w o u l d  r e q u i r e  a t r e m e n d o u s l y  e x ­

p e n s i v e ,  s o p h i s t i c a t e d ,  a n d  s u s t a i n e d  

p o l i t i c a l  o r g a n i z a t i o n ,  b o t h  n a t i o n a l l y  

a n d  w i t h i n  e v e r y  s t a t e  a n d  l o c a l i t y .
C a m p a i g n s  to c h a n g e  the l a w s  o n e  by o n e  

c o u l d  d r a g  on f o r  m a n y  y e a r s ,  a n d  p e r ­

h a p s  in s o m e  a r e a s  n e v e r  be f i n i s h e d .
" T h e  E q u a l  R i g h t s  A m e n d m e n t :  A C o n s t i ­

t u t i o n a l  B a s i s  f o r  E q u a l  R i g h t s  f o r  

W o m e n 1’, b y  B a r b a r a  A. B r o w n ,  T h o m a s  I.
E m e r s o n ,  G a i l  F a l k ,  a n d  A n n  E. F r e e d m a n ,

80 Y a l e  L a w  J o u r n a l  871 ,  8 3 3  ( 1 9 7 2 ) .

T h e  a u t h o r s  of the q u o t e d  t r e a t i s e  w e n t  on to p o i n t  out 
the " n e e d  f o r  a s i n g l e  c o h e r e n t  t h e o r y  of w o m e n ' s  e q u a l i t y  b e f o r e  

the la w ,  a n d  f o r  a c o n s i s t e n t  n a t i o n w i d e  a p p l i c a t i o n  of t h i s  
t h e o r y " ,  a n d  f o u n d  t h a t  " ( t ) h i s  is s c a r c e l y  p o s s i b l e  t h r o u g h  
l e g i s l a t i v e  c h a n g e  a l o n e . "  I b i d .

W e  A m e r i c a n s  h a v e  i n h e r i t e d  f r o m  o u r  n a t i o n ' s  f o u n d e r s  
the f e d e r a l  c o n s t i t u t i o n a l  a m e n d i n g  p r o c e s s .  It p r o v i d e s  f o r  the



i n c o r p o r a t i o n ,  i n t o  o u r  n a t i o n a l  C h a r t e r ,  o f  c h a n g e s  in t he b a s i c  

g o v e r n i n g  a s s u m p t i o n s  of o u r  c o u n t r y .  T h e  u s e  of t h i s  p r o c e s s  to 
r e c o r d  a n d  s y m b o l i z e  s u c h  c h a n g e s ,  a n d  to h e l p  m a k e  t h o s e  c h a n g e s  
t a n g i b l e  in t h e  l i v e s  o f  o u r  p e o p l e ,  is w e l l  u n d e r s t o o d  i n s o f a r  

as t h e  r i g h t  of e v e r y  A m e r i c a n  to be f r e e  f r o m  d i s c r i m i n a t i o n  on 
t h e  b a s i s  of r a c e ,  c o l o r ,  r e l i g i o n  or n a t i o n a l  o r i g i n  is c o n ­

c e r n e d .  T h e  u s e  of the s a m e  p r o c e s s  in t h e  c a s e  of s e x - b a s e d  
d i s c r i m i n a t i o n  t h u s  f i t s  c o m f o r t a b l y  i n t o  o u r  A m e r i c a n  c o n s t i t u ­
t i o n a l  t r a d i t i o n .

In o u r  j u d g m e n t ,  s o m e  o p p o n e n t s  o f  E R A  a n d  S J R  1 
g r o s s l y  o v e r s t a t e  t h e i r  c a s e  a n d  a d o p t  a n  a l a r m i s t  t o n e  n o t  

s u p p o r t e d  b y  r e a s o n  or e x p e r i e n c e .

F o r  e x a m p l e ,  t h e y  h a v e  a s s e r t e d  t h a t  E R A  w i l l  d e p r i v e  

p e o p l e  of p r i v a c y  in t h e  p e r f o r m a n c e  of p e r s o n a l  b o d i l y  
f u n c t i o n s .

H o w e v e r ,  u n d e r  t h e  f e d e r a l  a n d  s t a t e  c o n s t i t u t i o n s ,  an 
i n d e p e n d e n t  r i g h t  of p r i v a c y  h a s  b e e n  r e c o g n i z e d .  At t h e  f e d e r a l  
l e v e l ,  t he r i g h t  of p r i v a c y  w a s  r e c o g n i z e d  by the S u p r e m e  C o u r t  

of t h e  U n i t e d  S t a t e s  ip. G r i s w o l d  v. C o n n e c t i c u t  a n d  o t h e r  d e ­

c i s i o n s .  T h e  f e d e r a l  r i g h t  of p r i v a c y  is d e r i v e d  f r o m  a c o m b i ­

n a t i o n  of v a r i o u s  m o r e  s p e c i f i c  r i g h t s  in t h e  F i r s t ,  T h i r d ,  

F o u r t h ,  F i f t h  a n d  N i n t h  A m e n d m e n t s .  In A l a s k a ,  the r i g h t  of 

p r i v a c y  r e s t s  u p o n  an e x p l i c i t  S t a t e  c o n s t i t u t i o n a l  a m e n d m e n t  

a p p r o v e d - d i r e c t l y  b y  v o t e  of t he p e o p l e .

T h e  i n d e p e n d e n t  p r i v a c y  r i g h t  p e r m i t s  t h e  s e p a r a t i o n  of 

s e x e s  in p u b l i c  r e s t  r o o m s ,  in t h e  s l e e p i n g  q u a r t e r s  of p r i s o n s  
or o t h e r  p u b l i c  i n s t i t u t i o n s ,  a n d  in o t h e r  s i t u a t i o n s  w h i r h  
i n v o l v e  d i s r o b i n g ,  s l e e p i n g  o r  t h e  p e r f o r m a n c e  of p e r s o n a l  b o d i L y  

f u n c t i o n s .  P o l i c e  p r a c t i c e s  by w h i c h  a s e a r c h  i n v o l v i n g  the 
r e m o v a l  of c l o t h i n g  c o u l d  o n l y  be p e r f o r m e d  by a p o l i c e  o f f i c e r  
of t h e  s a m e  s e x  w o u l d  r e m a i n  p e r m i s s i b l e .

E R A  o p p o n e n t s  h a v e  a l s o  m a d e  e x a g g e r a t e d  c l a i m s  t h a t  

E R A  w i l l  c a u s e  h u s b a n d s  to s t o p  s u p p o r t i n g  t h e i r  w i v e s ,  or c o m p e l  

w o m e n  w h o  c h o o s e  to be h o m e m a k e r s  to c h a n g e  t h e i r  l i f e s t y l e s ,  or 

e l i m i n a t e  a n y  r i g h t  to a l i m o n y  in d i v o r c e  d e c r e e s ,  or t he r i g h t  
to c h i l d  s u p p o r t .

A g a i n ,  n e i t h e r  r e a s o n  n o r  h i s t o r v  s u p p o r t s  t h e s e  
c l a i m s .  F o r  e x a m p l e ,  n o t h i n g  in E R A  w o u l d  p r o h i b i t  an a w a r d  of 
a l i m o n y  to a s p o u s e  of e i t h e r  s e x  w h o  h a s  b e e n  o u t  of t h e  l a b o r  
f o r c e  f o r  a l o n g  t i m e  in o r d e r  to m a k e  a n o n - c o m p e n s a t e d  

c o n t r i b u t i o n  to the w e l l - b e i n g  of the f a m i l y  u n i t .  N o t h i n g  in 
E R A  w o u l d  p r o h i b i t  a c o u r t  f r o m  o r d e r i n g  c h i l d  s u p p o r t  to the 
s p o u s e  h a v i n g  c u s t o d y  of a d e p e n d e n t  c h i l d .

E R A  s p e a k s  o n l y  to d i s c r i m i n a t i o n  u n d e r  s t a t e  or 
f e d e r a l  l a w ;  it d o e s  n o t  s p e a k ,  or p u r p o r t  to r e g u l a t e ,  v o l u n t a r y  
p r a c t i c e s  o f  i n d i v i d u a l s  in t h e i r  f a m i l i a l  r e l a t i o n s h i p s .
I n d e e d ,  in t he r e a l m  of m a r r i a g e  a n d  t h e  f a m i l y ,  the g r e a t e s t



i n f l u e n c e s  u p o n  a c t u a l  b e h a v i o r  a r e  t h e  s o c i a l  c u s t o m s ,  e c o n o m i c  
r e a l i t i e s ,  r e l i g i o u s  t r a d i t i o n s  a n d  p r a c t i c e s ,  a n d  i n d i v i d u a l  

p r e f e r e n c e s  a n d  e c o n o m i c  s t a t u s  of the p e o p l e  i n v o l v e d .  E R A  
w o u l d  n o t  r e g u l a t e  s u c h  v o l u n t a r y  b e h a v i o r  of i n d i v i d u a l s  in 

t h e i r  p r i v a t e  l i v e s .  T h e  A l a s k a  e x p e r i e n c e  s i n c e  1 9 7 2  p r o v e s  
t h i s  .

In s u m m a r y ,  b o t h  t h e  r e s e a r c h  a n d  t h e  h i s t o r y  of the 
S t a t e  a m e n d m e n t  s i n c e  1 9 7 2  m a k e  m a n i f e s t  t h a t  o p p o n e n t s  h a v e  

e x a g g e r a t e d  a l a r m i n g l y  t h e  c l a i m s  of E R A ' s  e f f e c t  in a r e a s  

t r a d i t i o n a l l y  p r o t e c t e d  t h r o u g h  t h e  c o n s t i t u t i o n a l  c o n c e p t  of 

p r i v a c y  o r  w i t h  r e g a r d  to p r r s o n a l  l i f e s t y l e  c h o i c e s  of f r e e  
A m e r i c a n s .

If o n e  c o m p a r e s  t he h i s t o r y  of E R A  w i t h  t h e  l o n g  
s t r u g g l e  f o r  w o m e n ' s  s u f f r a g e ,  or t he l o n g e r  s t r u g g l e  - -  s t i l l  in 
p r o g r e s s  - -  a g a i n s t  r a c e - b a s e d  d i s c r i m i n a t i o n ,  the E R A  m o v e m e n t  

is r e l a t i v e l y  y o u n g .  R e s u b m i s s i o n  by t h e  C o n g r e s s  of E R A ,  f o r  
c o n s i d e r a t i o n  b y  s t a t e  l e g i s l a t u r e s ,  w o u l d  b e  a p p r o p r i a t e .  T h i s  

i s s u e  is n o t  f a d i n g  a w a y ;  if a n y t h i n g ,  m o m e n t u m  f o r  t he a m e n d m e n t  
a p p e a r s  to be g r o w i n g .  L e g i s l a t u r e s  in the '80 s  s h o u l d  h a v e  an 

o p p o r t u n i t y  to c o n s i d e r  t h i s  v i t a l  i s s u e ,  w i t h o u t  b e i n g  

r e s t r i c t e d  by a f e w  a d v e r s e  d e c i s i o n s  in c e r t a i n  s t a t e s  in the 
p a s t .  As a l e a d e r  in t h e  e f f o r t s  to b r i n g  s e x - b a s e d  

d i s c r i m i n a t i o n  to an e n d ,  A l a s k a  c a n  c i t e  i t s  o w n  e x p e r i e n c e  a n d  

m e m o r i a l i z e  the C o n g r e s s  to g i v e  s t a t e  l e g i s l a t u r e s  a n e w  
o p p o r t u n i t y  to r a t i f y  E R A .

R e s p e c t f u l l y  s u b m i t t e d ,



Dear Mr.  P r e s i d e n t :

The u n d e r s i g n e d  Senators  who are  members of the Senate  
Commit t ee  on H e a l t h ,  E d u c a t i o n  and S o c i a l  S e r v i c e s  have c a r e f u l l y  
c o n s i d e r e d  t he  i m p l i c a t i o n s  of SJR 1 to the s t a t e  of Alaska and 
i t s  c i t i z e n s  and subm i t  t h i s  m i n o r i t y  r e p o r t  recommending t h a t  
SJR 1 does not pass .

Even though A laska  was among the f i r s t  s t a t e s  to r a t i f y  the  
f i r s t  E q u a l  R i g h t s  Amendment, we b e l i e v e  t h a t  e v e n t s  s i n c e  t hat  
t ime  demand t h a t  t h i s  body re-examine  c a r e f u l l y  the i m p l i c a t i o n s  
of t h a t  amendment to A laska ,  the l e g i s l a t u r e  and Alaskan  
c i t i z e n s .  We submi t  t h a t  the law has changed s u b s t a n t i a l l y  s i n c e  
t he  a r t i c l e  c i t e d  by the m a j o r i t y  r e p o r t  was p u b l i s h e d  i n  1972, 
t he  same y ea r  t h a t  the amendment was passed ou t  of  t he  Congress  
and r a t i f i e d  by A laska .

As c o r r e c t l y  noted i n  t he  m a j o r i t y  r e p o r t ,  Alaska i n  1972 
amended i t s  s t a t e  c o n s t i t u t i o n  to s p e c i f i c a l l y  p r o h i b i t  
d i s c r i m i n a t i o n  on t he  b a s i s  of sex .  T h e r e f o r e ,  c l e a r l y  A laskans  
do not  need t he  a d d i t i o n a l  p r o t e c t i o n  of t he  Equa l  R i g h t s  
Amendment i n  the f e d e r a l  c o n s t i t u t i o n .  And w h i l e  as the m a j o r i t y  
r e p o r t  s t a t e s ,  no p a r t i c u l a r  prob l ems  have d e v e l op ed  from t h i s  
a d d i t i o n  to our  s t a t e  c o n s t i t u t i o n ,  i t  c anno t  be a n a l o g i z e d  to 
the f e d e r a l  c o n s t i t u t i o n  as w i l l  become e v i d e n t  i n  the f o l l o w i n g  
d i s c u s s i o n .

The Equ a l  R i g h t s  Amendment i s  u n n e c e s s a r y .  S i n c e  1971, the 
U n i t e d  S t a t e s  Supreme Cour t  has r o u t i n e l y  a p p l i e d  the p r o t e c t i o n s  
of  the 5th and the 14th Amendments to women and to gender  based 
d i s c r i m i n a t i o n  to i n v a l i d a t e  many s t a t e  and f e d e r a l  a c t i o n s .
For  examp le ,  the U n i t e d  S t a t e s  Supreme Cou r t  r e c e n t l y  i n v a l i d a t e d  
a L o u i s i a n a  law t h a t  gave a husband e x c l u s i v e  c o n t r o l  ov e r  the  
d i s p o s i t i o n  of  p r o p e r t y  owned by both spouses  d u r i n g  the mar r i ag e

* Reed v .  R eed , 404 U.S .  71 (1971). F r o n t i e r o  v .  R i c h a r d s o n ,
411 U.S.  677 (1973). Board of E d u c a t i o n  v .  La F l e u r , 414 U.S.
632 (1974). S tanton  v .  S t a n t o n , 421 U.S.  7 (1975). T a y l o r  v .
Lou i  s i a n a , 419 U.S.  522 ( 1975).’ We i n b e r ge r  v.  W i e s e n f e l d , 420 
U.S .  636 (1975). Tu r n e r  v .  Depar tmen t  of  Employment  S e c u r i t y ,
423 U.S.  44 (1975). C r a i g  v .  B o r e n , 429 U.S.  190 (1976).
C a l i f a n o  v .  G o l d f a r b , 430 U.S .  199 (1977). N a t i o n a l  Gas Co.  v.  
S a t t v , 434 U.S.  136 (1977). Caban v.  Mohammed, 441 U.S.  380
(1979). Dav i s  v .  Passman, 442 U .S .  228 TT97y). Orr  v.  O r r ,  440 
U.S 268 (1979). C a l i f a n o  v.  W e s t c o t t , 433 U.S.  76 (1979).
Weng l e r  v .  D r u g g i s t s  Mutua l  I n s u r a n c e  C o . , 100 S . C t .  1540
(1980). M i c h a e l  M. v .  S u p e r i o r  Cou r t  of  Sonoma C o u n t y , 101 S . C t .  
1200 (1981). K i r c h b e r q  v.  F e e n s t r a , 101 S . C t .  1L95 (1981).
There  a re  s e v e r a l  o t h e r  l ower  c o u r t  d e c i s i o n s  wh i ch  are  not
1i s t e d .
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on the b a s i s  t h a t  i t  v i o l a t e d  the E qu a l  P r o t e c t i o n  C l a u s e  of the  
14th Amendment.  I t  h e l d  t h a t  gender-based  d i s c r i m i n a t i o n  i s  
u n c o n s t i t u t i o n a l  absen t  a showing  t h a t  the c l a s s i f i c a t i o n  
f u r t h e r s  .'n im p o r ta n t  g o v e r nm en t a l  i n t e r e s t .  To more f u l l y  
unde rs ta nd  t h i s  s t a n d a r d ,  the C o u r t ' s  r u l i n g  i n  Mi c h a e l  M. v .  
S u p e r i o r  Cour t  of  Sonoma C o u n t y , i s  i m p o r t a n t .  T h i s  case  
i n v o l v e d  an appe a l  by a young man who had been c o n v i c t e d  of  
s t a t u a t o r y  rape .  He argued t h a t  the s t a t u t e  u n l a w f u l l y  
d i s c r i m i n a t e d  a g a i n s t  h im on the b a s i s  of  gender  s i n c e  men a lon e  
were l i a b l e .  The Cou r t  s a i d  t h a t  where gender  c l a s s i f i c a t i o n s  
r e a l i s t i c a l l y  r e f l e c t e d  t he  f a c t  t h a t  t he  sexes  were not  
s i m i l a r l y  s i t u a t e d ,  such laws do not  v i o l a t e  t he  C o n s t i t u t i o n .

I n  a d d i t i o n  to the d i r e c t  C o n s c i t u t i o n a l  p r o t e c t i o n s ,  t he  
c o u r t s  have a l s o  a p p l i e d  t he  p r o t e c t i o n s  of  the T i t l e  V I I  of  the  
C i v i l  R i g h t s  Act  of  1964 to p r e v e n t  sex  d i s c r i m i n a t i o n .  T i t l e  
V I I  s t a t e s  t h a t  i t  i s  u n l a w f u l  to d i s c r i m i n a t e  a g a i n s t  any 
i n d i v i d u a l  w i t h  r e s p e c t  to co m p e n s a t i o n ,  t e rms ,  c o n d i t i o n s ,  or  
p r i v i l e g e s  of  emp loyment ,  be cause  of such  i n d i v i d u a l ' s  r a c e ,  
c o l o r ,  s e x , or  n a t i o n a l  o r i g i n .  Congress  was a b l e  to a p p l y  i t s  
p r o v i s i o n s  to s t a t e  a c t i o n s  by r e l y i n g  on i t s  a u t h o r i t y  
gua ran te ed  by t he  14th Amendment.  The re  are  o t h e r  im p o r ta n t  laws  
wh i c h  c u r r e n t l y  g ua r a n t e e  women's r i g h t s .

T i t l e  IX of  t he  C i v i l  R i g h t s  Act  o f  1964 wh i ch  a p p l i e s  to 
a l l  p u b l i c  e d u c a t i o n  r e q u i r e s  i t  to be f r e e  from d i s c r i m i n a t i o n  
based upon sex .  The Equa l  Employment  O p p o r t u n i t y  Act  of  1972 
l i k e w i s e  p r o h i b i t s  sex d i s c r i m i n a t i o n  and a p p l i e s  to a l l  
emp lo ye rs  of  at: l e a s t  15 emp loyees  who are  engaged i n  b u s i n e s s e s  
a f f e c t i n g  i n t e r s t a t e  commerce.  S t a t e s  are  p r o h i b i t e d  from 
d e ny i n g  e q u a l  e d u c a t i o n a l  o p p o r t u n i t i e s  on the b a s i s  of sex by 
t he  Equa l  E d u c a t i o n a l  O p p o r t u n i t i e s  Act  of 1974. The Equa l  Pay 
Act of  1963 a p p l i e s  to a l l  f e d e r a l  and s t a t e  em p l o y e r s ,  as w e l l  
as to emp loye rs  engaged i n  i n t e r s t a t e  commerce.  The Equa l  C r e d i t  
O p p o r t u n i t y  Act  of  1974 a p p l i e s  to a l l  c r e d i t o r s  and p r e v e n t s  
d i s c r i m i n a t o r y  c r e d i t  p r a c t i c e s .  For  t hese  f e d e r a l  laws to be 
e n f o r c e a b l e  a g a i n s t  s t a t e s  and emp loy e rs  engaged  in  i n t e r s t a t e  
commerce,  the Congress  must have C o n s t i t u t i o n a l  a u t h o r i t y  to 
e n a c t  them. In  a l l  of t hese  c a s e s ,  the c o u r t s  have u n i f o r m l y  
u p h e l d  Congre ss '  a u t h o r i t y .

T h i s  becomes im p o r ta n t  to our  p o s i t i o n ,  be cause  even  i f  the  
E qu a l  R i g h t s  Amendment was to be r a t i f i e d ,  the laws im p l e m e n t i n g  
i t  would  s t i l l  need to be e n a c te d  by Congre ss .  I t  i s  d i f f i c u l t  
to imag i ne  what o t h e r  a reas  im p o r t a n t  to t he  m a j o r i t y  of A l askans  
would become law as a r e s u l t  of  the E qua l  R i g h t s  Amendment.

^ K i r c h b e r g  v .  F e e n s t r a , 101 S . C t .  1195 (1981).
3 101 S . C t .  1200 (1981).

F i t z p a t r i c k  v .  B i t z e r ,  4 27 i .S.  445 (1976). Dothard v.  
R a w l i n s o n , 433 U.S .  321 (1977). C i t y  o f  Los Ange l es  Dept ,  of  
Water  and Power v.  Manhar t ,  435 U.S.  702 (1978).



For  t he  p a s t  t en  y e a r s ,  t h e r e  has been t remendous c o n f l i c t  
o v e r  what t he  E qu a l  R i g h t s  Amendment w i l l  a c c o m p l i s h .  As e v i d e n t  
i n  the Senate  and House h e a r i n g s  and i n  a Harvard  C i v i l  R i g h t s  - 
C i v i l  L i b e r t i e s  Law Rev i ew ,  C o n s t i t u t i o n a l  s c h o l a r s  canno t  agree  
on the s t and a rd  of r e v i e w  t h a t  would  a p p l y  to sex d i s c r i m i n a t i o n  
ca se s  under  t he  E q u a l  R i g h t s  Amendment.  Some p roponen ts  of  t he  
amendment a s s e r t  t h a t  i t  would  not  i n v a l i d a t e  laws c o n c e r n i n g  
homosexua l  r e l a t i o n s ,  i n t e r s e x u a l  o c c u p a n c y  of s l e e p i n g  
f a c i l i t i e s  i n  p u b l i c  i n s t i t u t i o n s ,  o r  women i n  combat ,  w h i l e  
o t h e r s  d i s a g r e e . 5 Opponents  to t he  amendment a re  e q u a l l y  
c o n v i n c e d  t h a t  i t  w i l l ,

I n  our  o p i n i o n ,  t hese  arguments m i ss  thu p o i n t .  The f a c t  
t n a t  r e c o g n i z e d  a u t h o r i t i e s  of t he  C o n s t i t u t i o n  and t he  U n i t e d  
S t a t e s  Supreme Cou r t  can e n t e r t a i n  such  d i a m e t r i c a l l y  oppos i ng  
v i ews  of  t he  same l anguage  de mon s t r a te s  t h a t  i t  i s  i m p o s s i b l e  to 
g i v e  a c o n f i d e n t  i n t e r p r e t a t i o n  u n t i l  the  amendment 's  
r a t i f i c a t i o n  and su bs equen t  j u d i c i a l  i n t e r p r e t a t i o n s .  Such 
j u d i c i a l  p ronouncements  may take l i t e r a l l y  hundreds  of  y ea r s .

One im p o r ta n t  consequence  t h a t  c anno t  be i g nor ed  15  t h a t  the  
j u d i c i a r y  makes m i s t ak e s .  I f  m i s t a k e s  are  made at  t he  l e v e l  of 
t he  Congress  or  the s t a t e  l e g i s l a t u r e s ,  t he y  can be r e c t i f i e d  by 
t he  a p p r o p r i a t e  body.  Where,  however ,  m i s t a k e s  are made i n  a 
j u d i c i a l  i n t e r p r e t a t i o n  of  a C o n s t i t u t i o n a l  p r o v i s i o n  tho e f f e c t s  
a r e  d r a s t i c .  Such m i s t ak es  can o n l y  be c o r r e c t e d  by the d ea th ,  
t he  r e t i r e m e n t ,  or  change of mind of  t he  Supreme Court  j u s t i c e s ,  
o r  by c o n s t i t u t i o n a l  amendment.  I t  i s  h i g h l y  u n l i k e l y  t h a t  any 
of t he se  m ig h t  o c c u r .

Two r e m a in i n g  areas  con c e rn  us and a re  the s t r o n g e s t

5 The au thor s  of t he  a r t i c l e  r e l i e d  upon by the m a j o r i t y  r e p o r t  
s t a t e s :

"The Equa l  R i g h t s  Amendment w i l l  have a s u b s t a n t i a l  and 
p e r v a s i v e  impac t  upon m i l i t a r y  p r a c t i c e s  and i n s t i t u t i o n s .  As 
now f o r m u l a t e d ,  the Amendment p e r m i t s  no e x c e p t i o n s  fo r  the  
m i l i t a r y .  N e i t h e r  the r i g h t  to p r i v a c y  nor  any u n i q u e  p h y s i c a l  
c h a r a c t e r i s t i c  j u s t i f i e s  d i f f e r e n t  t r e a t m e n t  fo r  the sexes  w i t h  
r e s p e c t  to v o l u n t a r y  or  i n v o l u n t a r y  s e r v i c e ,  and p r egnancy  
j u s t i f i e s  o n l y  s l i g h t l y  d i f f e r e n t  c o n d i t i o n s  of s e r v i c e  for  
women. . . . Women w i l l  s e r v e  i n  a l l  k i n d s  of  [ m i l i t a r y ]  u n i t s ,  
and they  w i l l  be e l g i b l e  fo r  combat d u t y . "

Brown, Emerson,  F a l k ,  & Freedman,  The E qu a l  R i g h t s  
Amendment:  A C o n s t i t u t i o n a l  B a s i s  fo r  PJqual R i g h t s  fo r  Women, 8 0 
Y a l e  L . J .  871, 969, 978 (1972). Note,  The L e g a l i t y  of  Homosexual  
M a r r i a g e , 82 Ya l e  L . J .  573 (1973).
XI The T4th Amendment was d e s i g n e d  to c o r r e c t  the i n j u s t i c e s  of  
an e a r l i e r  U n i t e d  S t a t e s  Supreme C r u r t  d e c i s i o n  h o l d i n g  t h a t  a 
b l a c k  man was not  e n t i t l e d  to c o n s t i t u t i o n a l  p r o t e c t i o n s  even  i f  
he had been born a f r e e  man. No t h i ng  r e a l l y  was a c c o m p l i s h e d  
u n t i l  t he  c i v i l  r i g h t s  movement of t he  I960's.  D e c i s i o n s  
r e g a r d i n g  r a c i a l  d i s c r i m i n a t i o n  are  s t i l l  b e i n g  d e c i d e d .



arguments  a g a i n s t  s u p p o r t i n g  SJR 1 and the E q u a l  R i g h t s  
Amendment;  s h i f t i n g  l e g i s l a t i v e  power to t he  f e d e r a l  j u d i c i a r y  
and s h i f t i n g  s t a t e s '  r i g h t s  to t he  f e d e r a l  gove rnment .

Passage of t he  E qu a l  R i g h t s  Amendment would  f u r t h e r  e rode  
t he  checks  and b a l a n c e s  o r i g i n a l l y  b u i l t  i n t o  t he  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  Our founders  e s t a b l i s h e d  3 b ra n ch e s  of  government  
and c r e a t e d  a system of che cks  and b a l a n c e s  to p r e v e n t  the  
e x e c u t i v e ,  t he  l e g i s l a t u r e  or  t he  j u d i c i a r y  from becoming  too 
p o w e r f u l .  I n  r e c e n t  y e a r s ,  t he  j u d i c i a r y  has usurped the 
a u t h o r i t y  of  t he  l e g i s l a t u r e .  By d e f i n i t i o n ,  a c o n s t i t u t i o n a l  
amendment wh i c h  l i m i t s  what government  can  do p l a c e s  l i m i t a t i o n s  
on the l e g i s l a t u r e ,  be cause  n o r m a l l y  i t  i s  the l e g i s l a t u r e  t h a t  
has p o l i c y  making a u t h o r i t y .  But c o n s t i t u t i o n a l  amendments can  
o n l y  be i n t e r p r e t e d  by t he  j u d i c i a r y .  We b e l i e v e  t h a t  our  
c o n s t i t u e n c y  would  f i n d  us more r e s p o n s i v e  to them than a s m a l l  
group of l aw ye r s  who are  a p p o i n t e d  to l i f e t i m e  p o s i t i o n s .

More i m p o r t a n t l y  to us as A la skans  i s  t h a t  not  o n l y  would  
t he  g o v e r nm en t a l  power s h i f t  from the  l e g i s l a t u r e  to t he  
j u d i c i a r y ,  bu t  i t  would a l s o  s h i f t  from the  s t a t e  to the f e d e r a l  
government .  T h i s  would be a c c o m p l i s h e d  by s e c t i o n  2 of t he  
amendment.  The b a s i c  p rem i s e  of  the C o n s t i t u t i o n  i s  to ensure  
t h a t  t he  p e o p l e  have as d i r e c t  a say i n  t he  government  as 
p o s s i b l e .  I t  i s  our v i ew  t h a t  t h i s  can  be b e s t  a c c o m p l i s h e d  by 
l e a v i n g  t he  most a u t h o r i t y  p o s s i b l e  w i t h i n  t he  s t a t e  l e g i s l a t u r e .

As e l e c t e d  s t a t e  s e n a to r s ,  we are  p a r t i c u l a r l y  conc e rn ed  
o v e r  t he  amendment 's enc roa chmen t  on our  l e g i s l a t i v e  a u t h o r i t y  
and on t he  s h i f t i n g  of g o v e r nm en t a l  power from the  s t a t e s  to the  
f e d e r a l  government  and j u d i c i a r y .  W h i l e  p o l i t i c a l l y  i t  i s  hard  
to oppose the Equa l  R i g h t s  Amendment, we do not  b e l i e v e  t h a t  we 
can b e t r a y  t he  t r u s t  t h a t  our c o n s t i t u e n c y  p l a c e d  i n  us to be 
m i n d f u l  c ' f e d e r a l  i n t r u s i o n s  upon our  a u t h o r i t y .  We b e l i e v e  
t h a t  t he  p r o t e c t i o n s  sought  by the m a j o r i t y  of  p eo p l e  are  a l r e a d y  
i n c l u d e d  i n  the f e d e r a l  c o n s t i t u t i o n ,  as e v i d e n c e d  by the r e c e n t  
U n i t e d  S t a t e s  Supreme Cou r t  d e c i s i o n s  d i s c u s s e d  b r i e f l y  above and 
i n  the numerous laws a l r e a d y  e n a c te d  by the Congress  and 
a p p l i c a b l e  to the s t a t e s .  We f u r t h e r  b e l i e v e  t h a t  any a d d i t i o n a l  
p r o t e c t i o n  t h a t  our c o n s t i t u e n c y  i d e n t i f i e s  as n e c es sa r y  can be 
bes t  ad dre ssed  a t  the s t a t e  l e v e l .

Even the A laska  Supreme Cou r t  has d e c i d e d  i s s u e s  t h a t  many 
b e l i e v e  b e lo ng  to the l e g i s l a t u r e  ty  d e c i d i n g ,  for  examp l e ,  t h a t  
Alaskans  have) t he  r i g h t  to m a r i j u a n a  f o r  p e r s o n a l  use .  I f  
c i t i z e n s  a re  unhappy w i t h  t h a t  d e c i s i o n ,  t h e r e  i s  l i t e r a l l y  
n o t h i n g  t hey  can do, be cause  t he  c o u r t  has d e c i d e d  t h a t  t h i s  
a c t i v i t y  i s  p r o t e c t e d  by t he  A la sk a  C o n s t i t u t i o n .  Whereas,  i f  
the d e c i s i o n  had been made by t he  l e g i s l a t u r e ,  the c i t i z e n s  c o u l d  
speak on the i s s u e .  I n  a s en se ,  t h i s  means t h a t  r a t h e r  than  
Alaskans  b e i n g  gove rned  by t h e m s e l v e s ,  t hey  a re  gove rned  by an 
e l i t e  few.
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M r . P r e s i d e n t :

T h e  C o m m i t t e e  on H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  
h a s  h a d  u n d e r  c o n s i d e r a t i o n  S J R  1, b y  S e n a t o r  V i c  F i s c h e r  a n d  
o t h e r  s e n a t o r s .  T h e  m a j o r i t y  of t h e  C o m m i t t e e  r e c o m m e n d s  t h a t  
S J R  1 d o  p a s s .

R e c e n t l y ,  t he C o m m i t t e e  h a s  r e c e i v e d  h u n d r e d s  of 
m e s s a g e s  a n d  h a s  h e a r d  p u b l i c  t e s t i m o n y ,  p r o  a n d  co n ,  f or a p p r o x i ­
m a t e l y  two a n d  o n e - h a l f  h o u r s .

W h i l e  t e s t i m o n y  b e f o r e  t h e  C o m m i t t e e  w a s  d i v i d e d ,  
m e s s a g e s  of s u p p o r t  w e r e  d e l i v e r e d  on b e h a l f  of n u m e r o u s  o r g a n i ­
z a t i o n s  w i t h  l a r g e  A l a s k a  m e m b e r s h i p s ,  i n c l u d i n g  N E A - A l a s k a ,  the 

A m e r i c a n  A s s o c i a t i o n  of U n i v e r s i t y  W o m e n  ( A l a s k a  C h a p t e r ) ,  the 

L e a g u e  of W o m e n  V o t e r s ,  a n d  A l a s k a  c o m p o n e n t s  of the N a t i o n a l  
O r g a n i z a t i o n  of W o m e n  ( N O W ) .

E R A  is n o t  a n e w  i s s u e  in A l a s k a ,  d e s p i t e  t h e  r e c e n t  

r u s h  o f  p u b l i c  i n p u t .  T h i s  l e g i s l a t u r e  w a s  o n e  of o u r  n a t i o n ' s  

f i r s t  to r a t i f y  the o r i g i r i a l l y  s u b m i t t e d  E R A .  A n d ,  in 1 9 7 2 ,
A l a s k a  v o t e r s  a p p r o v e d  o u r  " l i t t l e  E R A "  - -  the a l a s k a  c o n s t i t u ­

t i o n a l  a m e n d m e n t  w h i c h  p r o h i b i t s  d i s c r i m i n a  t i o n  on t he b a s i s  of 
sex.

As n o t e d  in S J R  1, t he d a i l y  l i v e s  of A l a s k a n s  s h o w  no 
e v i d e n c e  of i l l s  or e v i l s ,  a t t r i b u t a b l e  to the p e o p l e ' s  a p p r o v a l  

of t he S t a t e  c o n s t i t u t i o n a l  b a n  on s e x - b a s e d  d i s c r i m i n a t i o n ,  
w h i c h  E R A  o p p o n e n t s  f o r e s e e  f o r  t h e  n a t i o n  if E R A  b e c o m e s  p a r t  of 
t he n a t i o n a l  C o n s t i t u t i o n .

S o m e  o p p o n e n t s  of S J R  1 s a y  t h a t  f u r t h e r  c o n s i d e r a t i o n  
of t he i s s u e  w o u l d  be "a w a s t e  of t i m e  a n d  m o n e y . "

Y o u r  C o m m i t t e e  r e s p e c t f u l l y  d i s a g r e e s  w i t h  th a t  v i e w .
A n y  a s s u m p t i o n  t h a t  l e g i s l a t i v e  i n a c t i o n  on E R A  w o u l d  q u e l l  

f u r t h e r  c o n s i d e r a t i o n  of t h i s  v i t a l  i s s u e  is f a l s e .  T h i s  i s s u e  
is n o t  g o i n g  a w a y ;  it s h o u l d  n o t  go a w a y .  In t he C o n g r e s s ,  o v e r  
2 0 0  r e p r e s e n t a t i v e s  h a v e  c o - s p o n s o r e d  a H o u s e  jo.int r e s o l u t i o n  

p r o v i d i n g  f o r  t he r e s u b m i t t a l  of a n a t i o n a l  E R A  to the s t a t e  

l e g i s l a t u r e s  f o r  r a t i f i c a t i o n .  A c r o s s  t he c o u n t r y ,  E R A  p r o p o ­

n e n t s  a r e  r e d o u b l i n g  t h e i r  e f f o r t s .  T h e y  s e e  a c h a n g e d  l e g i s l a ­
t i v e  l a n d s c a p e  —  a l a n d s c a p e  w h i c h  f i n d s  n e w  f a c e s  in s t a t e  

l e g i s l a t u r e s  f o l l o w i n g  t he d e f e a t  or r e t i r e m e n t  of m a n y  k e y  
l e g i s l a t o r s  w h o  o p p o s e d  E R A  in t he p a s t .



O p p o n e n t s  a r g u e  t h a t  the g o a l  of e q u a l  r i g h t s  f o r  
w o m e n ,  h o w e v e r  l a u d a t o r y ,  c a n  be a t t a i n e d  t h r o u g h  o t h e r  m e a n s ,  

e . g ., t h r o u g h  a p i e c e - b y - p i e c e  m o d i f i c a t i o r  of s t a t e  a n d  f e d e r a l  

l a w s  a n d  r e g u l a t i o n s  w h i c h  d i s c r i m i n a t e ,  c . p e r m i t  d i s c r i m i n a ­
t i o n ,  a g a i n s t  w o m e n .  Y o u r  C o m m i t t e e  f i n d s  t h a t  s u c h  a t t e m p t s ,  

p i e c e - b y - p i e c e ,  to a m e l i o r a t e  the p r o b l e m  of s e x - b a s e d  d i s ­
c r i m i n a t i o n  a r e  b o u n d  to b e  u n s a t i s f a c t o r y .

In t h e  w o r d s  of a l e a d i n g  t r e a t i s e  on ERA:

O v e r  t h e  y e a r s ,  s o m e  p r o p o n e n t s  of w o m e n ' s  

r i g h t s  h a v e  t h o u g h t  t h a t  d i s c r i m i n a t i o n  
c o u l d  be e n d e d  m o s t  e f f e c t i v e l y  if l e g i s ­

l a t u r e s  p r e p a r e d  m e n  a n d  w o m e n  g r a d u a l l y  
f o r  e q u a l i t y  b y  a s e r i e s  of s t e p - b y - s t e p  

r e f o r m s .  . . H o w e v e r  s u c h  s u g g e s t i o n s  u n -
r e a l i s t i c a l l y  a s s u m e  a d e l i c a c y  a n d  p r e ­
c i s i o n  in the l e g i s l a t i v e  p r o c e s s  w h i c h  

h a s  no r e l a t i o n s h i p  to a c t u a l  l e g i s l a t i v e  
c a p a b i l i t y .  M o r e  i m p o r t a n t l y ,  t h e  p r o c e s s  

is u n l i k e l y  to be c o m p l e t e d  w i t h i n  the 
l i f e t i m e  of a n y  w o m a n  n o w  a l i v e .  S u c h  

a m e t h o d  r e q u i r e s  m u l t i p l e  a c t i o n s  by 

f i f t y  l e g i s l a t u r e s  a n d  t h e  f e d e r a l  c o n ­

g r e s s ,  by t h e  c o u r t s  a n d  e x e c u t i v e  a g e n c i e s  

in  e a c h  o n e  of t h e s e  j u r i s d i c t i o n s ,  and 

b y  s i m i l a r  g o v e r n m e n t  a u t h o r i t i e s  in 

n u m e r o u s  p o l i t i c a l  s u b d i v i s i o n s  as w e l l .

T h i s  g o v e r n m e n t  m a c h i n e r y  w o u l d  h a v e  to 
be m o b i l i z e d  to r e p e a l  or m o d i f y  the 

s t a t u t e s  a n d  o r a c t i c e s  in s c o r e s  of 

d i f f e r e n t  a r e a s  w h e r e  u n e q u a l  t r e a t m e n t  

n o w  p r e v a i l s .  T o  be c o m p r e h e n s i v e  s u c h  
e f f o r t s  w o u l d  r e q u i r e  a t r e m e n d o u s l y  e x ­
p e n s i v e ,  s o p h i s t i c a t e d ,  a n d  s u s t a i n e d  

p o l i t i c a l  o r g a n i z a t i o n ,  b o t h  n a t i o n a l l y  

a n d  w i t h i n  e v e r y  s t a t e  a n d  l o c a l i t y .

C a m p a i g n s  to c h a n g e  t he l a w s  o n e  by o n e  

c o u l d  d r a g  o n  f o r  m a n y  y e a r s ,  a n d  p e r ­

h a p s  In s o m e  a r e a s  n e v e r  be f i n i s  lied.

" T h e  E q u a l  R i g h t s  A m e n d m e n t :  A  C o n s t i ­
t u t i o n a l  B a s i s  f o r  E q u a l  R i g h t s  f o r  

W o m e n " ,  by B a r b a r a  A. B r o w n ,  T h o m a s  I.

E m e r s o n ,  G a i l  F a l k ,  a n d  A n n  E. F r e e d m a n ,
80 Y a l e  L a w  J o u r n a l  8 7 1 ,  8 3 3  ( 1 9 7 2 ) .

T h e  a u t h o r s  of t he q u o t e d  t r e a t i s e  w e n t  on to p o i n t  o u t  
th e  " n e e d  f o r  a s i n g l e  c o h e r e n t  t h e o r y  of w o m e n ' s  e q u a l i t y  b e f o r e  

the l a w .  a n d  f or a c o n s i s t e n t  n a t i o n w i d e  a p p l i c a t i o n  of t h i s  
t h e o r v " ,  a n d  f o u n d  t h a t  " ( t ) h i s  is s c a r c e l y  p o s s i b l e  t h r o u g h  
l e g i s l a t i v e  c h a n g e  a l o n e . "  I b i d .

W e  A m e r i c a n s  h a v e  i n h e r i t e d  f r o m  o u r  n a t i o n ' s  f o u n d e r s  
the f e d e r a l  c o n s t i t u t i o n a l  a m e n d i n g  p r o c e s s .  It p r o v i d e s  f o r  the



i n c o r p o r a t i o n ,  i n t o  o u r  n a t i o n a l  C h a r t e r ,  of c h a n g e s  in t h e  b a s i c  
g o v e r n i n g  a s s u m p t i o n s  of o u r  c o u n t r y .  T h e  u s e  of thi s  p r o c e s s  to 

r e c o r d  a n d  s y m b o l i z e  s u c h  c h a n g e s ,  a n d  to h e l p  m a k e  t h o s e  c h a n g e s  
t a n g i b l e  in t he l i v e s  of o u r  p e o p l e ,  is w e l l  u n d e r s t o o d  i n s o f a r  

as t h e  r i g h t  of e v e r y  A m e r i c a n  to be f r e e  f r o m  d i s c r i m i n a t i o n  on 

t he b a s i s  of r a c e ,  c o l o r ,  r e l i g i o n  o r  n a t i o n a l  o r i g i n  is c o n ­
c e r n e d .  T h e  u s e  of t h e  s a m e  p r o c e s s  in t h e  c a s e  of s e x - b a s e d  
d i s c r i m i n a t i o n  t h u s  f i t s  c o m f o r t a b l y  i n t o  o u r  A m e r i c a n  c o n s t i t u ­
t i o n a l  t r a d i t i o n .

In o u r  j u d g m e n t ,  s o m e  o p p o n e n t s  of E R A  a n d  S J R  1 

g r o s s l y  o v e r s t a t e  t h e i r  c a s e  a n d  a d o p t  an a l a r m i s t  c o n e  n o t  

s u p p o r t e d  by r e a s o n  or e x p e r i e n c e .

F o r  e x a m p l e ,  t h e y  h a v e  a s s e r t e d  c h a t  E R A  w i l l  d e p r i v e  

p e o p l e  of p r i v a c y  in t h e  p e r f o r m a n c e  of p e r s o n a l  b o d i l y  

f u n c  t i o n s .

H o w e v e r ,  u n d e r  t h e  f e d e r a l  a n d  s t a t e  c o n s t i t u t i o n s ,  an 
i n d e p e n d e n t  r i g h t  of p r i v a c y  h a s  b e e n  r e c o g n i z e d .  At t h e  f e d e r a l  

l e v e l ,  t h e  r i g h t  of p r i v a c y  w a s  r e c o g n i z e d  b y  the S u p r e m e  C o u r t  

of t h e  U n i t e d  S t a t e s  in G r i s w o l d  v. C o n n e c t i c u t  and o t h e r  d e ­

c i s i o n s .  T h e  f e d e r a l  r i g h t  of p r i v a c y  is d e r i v e d  f r o m  a c o m b i ­
n a t i o n  of v a r i o u s  m o r e  s p e c i f i c  r i g h t s  in t h e  F i r s t ,  T h i r d ,  

F o u r t h ,  F i f t h  a n d  N i n t h  A m e n d m e n t s .  In A l a s k a ,  the r i g h t  of 
p r i v a c y  r e s t s  u p o n  an e x p l i c i t  S t a t e  c o n s t i t u t i o n a l  a m e n d m e n t  

a p p r o v e d  d i r e c t l y  by v o t e  of the p e o p l e .

T h e  i n d e p e n d e n t  p r i v a c y  r i g h t  p e r m i t s  t h e  s e p a r a t i o n  of 

s e x e s  in p u b l i c  r e s t  r o o m s ,  in t h e  s l e e p i n g  q u a r t e r s  of p r i s o n s  

or o t h e r  p u b l i c  i n s t i t u t i o n s ,  a n d  in o t h e r  s i t u a t i o n s  w h i c h  
i n v o l v e  d i s r o b i n g ,  s l e e p i n g  or t h e  p e r f o r m a n c e  of p e r s o n a l  b o d i l y  

f u n c t i o n s .  P o l i c e  p r a c t i c e s  by w h i c h  a s e a r c h  i n v o l v i n g  the 
r e m o v a l  of c l o t h i n g  c o u l d  o n l y  be p e r f o r m e d  bv a p o l i c e  o f f i c e r  

of t h e  s a m e  s e x  w o u l d  r e m a i n  p e r m i s s i b l e .

E R A  o p p o n e n t s  h a v e  a l s o  m a d e  e x a g g e r a t e d  c l a i m s  t h a t  
E R A  w i l l  c a u s e  h u s b a n d s  to s t o p  s u p p o r t i n g  t h e i r  rfives, or c o m p e l  

w o m e n  w h o  c h o o s e  to be h o m e m a k e r s  to c h a n g e  t h e i r  l i f e s t y l e s ,  or 

e l i m i n a t e  a n y  r i g h t  to a l i m o n y  in d i v o t c e  d e c r e e s ,  or t h e  r i g h t  

to c h i l d  s u p p o r t .

A g a i n ,  n e i t h e r  r e a s o n  n o r  h i s t o r y  s u p p o r t s  t h e s e  
c l a i m s .  F o r  e x a m p l e ,  n o t h i n g  in E R A  w o u l d  p r o h i b i t  an a w a r d  of 

a l i m o n y  to a s p o u s e  of e i t h e r  s e x  w h o  h a s  b e e n  o u t  of t n e  l a b o r  
f o r c e  f o r  a l o n g  t i m e  in o r d e r  to m a k e  a n o n - c o m p e n s a t e d  

c o n t r i b u t i o n  11 the w e l l - b e i n g  of the f a m i l y  u n i t .  N o t h i n g  in 
E R A  w o u l d  p r o u i b i t  a c o u r t  f r o m  o r d e r i n g  c h i l d  s u p p o r t  to t he 

s p o u s e  h a v i n g  c u s t o d y  of a d e p e n d e n t  c h i l d .

E R A  s p e a k s  o n . v  to d i s c r i m i n a t i o n  u n d e r  s t a t e  or 
f e d e r a l  law; it d o e s  n o t  s p e a k ,  or p u r p o r t  to r e g u l a t e ,  v o l u n t a r y  

p r a c t i c e s  of i n d i v i d u a l s  in t h e i r  f a m i l i a l  r e l a t i o n s h i p s .
I n d e e d ,  in the r e a l m  of m a r r i a g e  a nd t h e  f a m i l y ,  the g r e a t e s t



i n f l u e n c e s  u p o n  a c t u a l  b e h a v i o r  a r e  t h e  s o c i a l  c u s t o m s ,  e c o n o m i c  
r e a l i t i e s ,  r e l i g i o u s  t r a d i t i o n s  a n d  p r a c t i c e s ,  a n d  i n d i v i d u a l  
p r e f e r e n c e s  a n a  e c o n o m i c  s t a t u s  o f  t h e  p e o p l e  i n v o l v e d .  E R A  

w o u l d  n o t  r e g u l a t e  s u c h  v o l u n t a r y  b e h a v i o r  of i n d i v i d u a l s  in 
t h e i r  p r i v a t e  l i v e s .  T h e  A l a s k a  e x p e r i e n c e  s i n c e  1 9 7 2  p r o v e s  

t h i s  .

In s u m m a r y ,  b o t h  t he r e s e a r c h  a n d  t h e  h i s t o r y  o f  t h e  

S t a t e  a m e n d m e n t  s i n c e  1 9 7 2  m a k e  m a n i f e s t  t h a t  o p p o n e n t s  h a v e  

e x a g g e r a t e d  a l a r m i n g l y  t h e  c l a i m s  of E R A ' s  e f f e c t  in a r e a s  
t r a d i t i o n a l l y  p r o t e c t e d  t h r o u g h  t h e  c o n s t i t u t i o n a l  c o n c e p t  of 

p r i v a c y  o r  w i t h  r e g a r d  to p e r s o n a l  l i f e s t y l e  c h o i c e s  of f r e e  

A m e r i c a n s .

If o n e  c o m p a r e s  the h i s t o r y  of E R A  w i t h  the l o n g  

s t r u g g l e  f o r  w o m e n ' s  s u f f r a g e ,  or the l o n g e r  s t r u g g l e  - -  s t i l l  in 
p r o g r e s s  - -  a g a i n s t  r a c e - b a s e d  d i s c r i m i n a t i o n ,  the E R A  m o v e m e n t  

is r e l a t i v e l y  y o u n g .  R e s u b m i s s i o n  by t h e  C o n g r e s s  of E R A ,  f o r  

c o n s i d e r a t i o n  by s t a t e  l e g i s l a t u r e s ,  w o u l d  be a p p r o p r i a t e .  T h i s  
i s s u e  is n o t  f a d i n g  a w a y ;  if a n y t h i n g ,  m o m e n t u m  f or the a m e n d m e n t  

a p p e a r s  to be g r o w i n g .  L e g i s l a t u r e s  in t h e  ' 8 0 s  s h o u l d  h a v e  an 
o p p o r t u n i t y  to c o n s i d e r  t h i s  v i t a l  i s s u e ,  w i t h o u t  b e i n g  

r e s t r i c t e d  by a f e w  a d v e r s e  d e c i s i o n s  in c e r t a i n  s t a t e s  i n  t h e  

p a s t .  A s  a l e a d e r  in t h e  e f f o r t s  to b r i n g  s e x - b a s e d  
d i s c r i m i n a t i o n  to an e n d ,  A l a s k a  c a n  c i t e  i t s  o w n  e x p e r i e n c e  a n d  

m e m o r i a l i z e  the C o n g r e s s  to g i v e  s t a t e  l e g i s l a t u r e s  a n e w  

o p p o r t u n i t y  to r a t i f y  E R A .

R e s p e c t f u l l y  s u b m i t t e d ,



Dear Mr.  P r e s i d e n t :

The u n d e r s i g n e d  Sena to rs  who are  members of  the Sena te  
Commi t t ee  on H e a l t h ,  E d u c a t i o n  and S o c i a l  S e r v i c e s  have c a r e f u l l y  
c o n s i d e r e d  t he  i m p l i c a t i o n s  of SJR 1 to t he  s t a t e  of A l aska  and 
i t s  c i t i z e n s  and subm i t  t h i s  m i n o r i t y  r e p o r t  recommending t h a t  
SJR 1 does not pass .

Even  though Alaska was among the f i r s t  s t a t e s  to r a t i f y  the  
f i r s t  E q u a l  R i g h t s  Amendment,  we b e l i e v e  t h a t  e v e n t s  s i n c e  t h a t  
t ime  demand t h a t  t h i s  body r e-examine  c a r e f u l l y  the i m p l i c a t i o n s  
of  t h a t  amendment to A la sk a ,  t he  l e g i s l a t u r e  and Alaskan  
c i t i z e n s .  We subm i t  t h a t  the law has changed  s u b s t a n t i a l l y  s i n c e  
t he  a r t i c l e  c i t e d  by the m a j o r i t y  r e p o r t  was p u b l i s h e d  i n  1972, 
t he  same y e a r  t h a t  the amendment was passed  ou t  of the Con gress  
and r a t i f i e d  by A laska .

As c o r r e c t l y  noted i n  t he  m a j o r i t y  r e p o r t ,  Alaska i n  1972 
amended i t s  s t a t e  c o n s t i t u t i o n  to s p e c i f i c a l l y  p r o h i b i t  
d i s c r i m i n a t i o n  on the b a s i u  of sex .  T h e r e f o r e ,  c l e a r l y  A l a sk ans  
do not  need t he  a d d i t i o n a l  p r o t e c t i o n  of  t he  E qu a l  R i g h t s  
Amendment i n  the f e d e r a l  c o n s t i t u t i o n .  And w h i l e  as the m a j o r i t y  
r e p o r t  s t a t e s ,  no p a r t i c u l a r  p rob l ems  have  d e v e l o p ed  from t h i s  
a d d i t i o n  to our  s t a t e  c o n s t i t u t i o n ,  i t  c a nno t  be a n a l o g i z e d  to 
t he  f e d e r a l  c o n s t i t u t i o n  as w i l l  become e v i d e n t  in  the f o l l o w i n g  
d i s c u s s  i on .

The E qua l  R i g h t s  Amendment i s  u n n e c e s s a r y .  S i nce  1971, the  
U n i t e d  S t a t e s  Supreme C o u r t  has r o u t i n e l y  a p p l i e d  the p r o t e c t i o n s  
of  the 5th and the 14th Amendments to women and to gender  based 
d i s c r i m i n a t i o n  to i n v a l i d a t e  many s t a t e  and f e d e r a l  a c t i o n s .
For  examp le ,  the Un i t e d  S t a t e s  Supreme Cou r t  r e c e n t l y  i n v a l i d a t e d  
a L o u i s i a n a  law tha t  gave a husband e x c l u s i v e  c o n t r o l  o v e r  the  
d i s p o s i t i o n  of p rop er t y  owned by both  spouses  d u r i n g  the m a r r i a g e

* Reed v .  R e e d , 404 U.S .  71 (1971). F r o n t i e r o  v .  R i c h a r d s o n ,
411 U.S.  677 (1973). Board of  E d u c a t i o n  v .  La F l e u r , 414 U.S.
632 (1974). Stanton v .  S t a n t o n , 421 U.S .  7 (1975). T a y l o r  v .  
L o u i s i a n a , 4 19 U.S.  522 ( 1975). W e i n b e r g e r  v .  W i e s e n f e l d , 4 20 
U.S .  636 (1975). Tu rne r  v .  Depar tment  o f  Employment  S e c u r i t y ,
423 U.S.  44 (1975). C r a i g  v.  B o r e n , 429 U.S.  190 (1976).
C a l i f a n o  v .  G o l d f a r b , 430 U.S.  199 (1977). N a t i o n a l  Gas Co.  v .  
S a t t v , 434 U.S.  136 (1977). Caban v .  Mohammed, 441 U.S. 380 
(1979 ). Dav i s  v .  Passman, 442 U.S.  1128 ( 1979 ) . Orr v.  O r r , 440 
U.S 268 (1979). C a l i f a n o  v .  W e s t c o t t , 433 U.S.  76 (1979).
Wenq l er  v .  D r u g g i s t s  Mu tua l  I n s u r a n c e  C o . , 100 S . C t .  1540
(1980). M i c h a e l  M. v .  S u p e r i o r  Cour t  of  Sonoma C o u n t y , 101 S . C t .  
1200 (1981) . K i r ch b e rq  v “. F e e r . s t r a , 10 1 S . C t .  1 195 ( 1981 ).
The re  a re  s e v e r a l  o ther  l ow e r  c o u r t  d e c i s i o n s  wh i ch  are no t  
1 i s  t e d .
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on the b a s . s  t h a t  i t  v i o l a t e d  the E qua l  P r o t e c t i o n  C l a u s e  of t he  
14th Amendment.  I t  h e l d  t h a t  gender-based  d i s c r i m i n a t i o n  i s  
u n c o n s t i t u t i o n a l  a b sen t  a showing t h a t  t he  c l a s s i f i c a t i o n  
f u r t h e r s  an im p o r ta n t  g o v e r nm en t a l  i n t e r e s t .  To more f u l l y  
u nd e r s ta n d  t h i s  s t a n d a r d ,  the C o u r t ' s  r u l i n g  i n  M i c h a e l  M. v .  
S u p e r i o r  Cou r t  o f  Sonoma C o u n t y , i s  i m p o r t a n t .  T h i s  case  
i n v o l v e d  an a p p e a l  by a young man who had been c o n v i c t e d  of  
s t a t u a t o r y  rape .  He argued  t h a t  t he  s t a t u t e  u n l a w f u l l y  
d i s c r i m i n a t e d  a g a i n s t  h im on t he  b a s i s  o f  gender  s i n c e  men a l on e  
were l i a b l e .  The Cou r t  s a i d  t h a t  where g ender  c l a s s i f i c a t i o n s  
r e a l i s t i c a l l y  r e f l e c t e d  t he  f a c t  t h a t  t he  sexes  were not  
s i m i l a r l y  s i t u a t e d ,  such  laws do not  v i o l a t e  the C o n s t i t u t i o n .

I n  a d d i t i o n  to t he  d i r e c t  C o n s t i t u t i o n a l  p r o t e c t i o n s ,  the  
c o u r t s  have a l s o  a p p l i e d  t h e  p r o t e c t i o n s  of  t he  T i t l e  V I I  of  the  
C i v i l  R i g h t s  Act  o f  1964 to p r e v e n t  sex d i s c r i m i n a t i o n .  T i t l e  
V I I  s t a t e s  t h a t  i t  i s  u n l a w f u l  to d i s c r i m i n a t e  a g a i n s t  any 
i n d i v i d u a l  w i t h  r e s p e c t  to c o m pensa t i o n ,  t e rms ,  c o n d i t i o n s ,  or  
p r i v i l e g e s  of  emp loyment ,  be caus e  of  such  i n d i v i d u a l ' s  r a c e ,  
c o l o r ,  s e x , o r  n a t i o n a l  o r i g i n .  Congress  was a b l e  to a p p l y  i t s  
p r o v i s i o n s  to s t a t e  a c t i o n s  by r e l y i n g  on i t s  a u t h o r i t y  
g ua ran te ed  by t he  14th Amendment.  The re  are  o t h e r  im p o r t a n t  laws 
wh i c h  c u r r e n t l y  g u a r a n t e e  women's r i g h t s .

T i t l e  IX  of  t he  C i v i l  R i g h t s  Ac t  o f  1964 wh i ch  a p p l i e s  to 
a l l  p u b l i c  e d u c a t i o n  r e q u i r e s  i t  to be f r e e  from d i s c r i m i n a t i o n  
based upon se x .  The E q u a l  Employment  O p p o r t u n i t y  Act  of  1972 
l i k e w i s e  p r o h i b i t s  sex d i s c r i m i n a t i o n  and a p p l i e s  to a l l  
emp loye rs  of a t  l e a s t  15 emp loyees  who a re  engaged i n  b u s i n e s s e s  
a f f e c t i n g  i n t e r s t a t e  commerce.  S t a t e s  a t e  p r o h i b i t e d  from 
d e ny i n g  e q u a l  e d u c a t i o n a l  o p p o r t u n i t i e s  on the bac i s  of sex by 
the Equa l  E d u c a t i o n a l  O p p o r t u n i t i e s  Act  of  1974. The Equ a l  Pay 
Act of  1963 a p p l i e s  to a l l  f e d e r a l  and s t a t e  em p l o y e r s ,  as w e l l  
as to emp l oye r s  engaged i n  i n t e r s t a t e  commerce.  The E qu a l  C r e d i t  
O p p o r t u n i t y  Act  o f  1974 a p p l i e s  to a l l  c r e d i t o r s  and p r e v e n t s  
d i s c r i m i n a t o r y  c r e d i t  p r a c t i c e s .  For t h es e  f e d e r a l  laws to be 
e n f o r c e a b l e  a g a i n s t  s t a t e s  and emp loy e r s  engaged  i n  i n t e r s t a t e  
commerce,  the Congress  must have C o n s t i t u t i o n a l  a u t h o r i t y  to 
en a c t  them.  I n  a l l  of t he se  c a s e s ,  the c o u r t s  have  u n i f o r m l y  
u p h e l d  Con gr es s '  a u t h o r i t y .

T h i s  becomes im p o r ta n t  to our  p o s i t i o n ,  be caus e  even  i f  the  
Equ a l  R i g h t s  Amendment was to be r a t i f i e d ,  tne laws im p l e m en t i n g  
i t  would  s t i l l  need to be e n a c te d  by Congr ess .  I t  i s  d i f f i c u l t  
to imag i ne  what o t h e r  a re a s  im p o r t a n t  to the m a j o r i t y  of  A l askans  
would become law as a r e s u l t  of  the E qu a l  R i g h t s  Amendment.

K i r c h b e r q  v .  F e e n s t r a , 101 S . C t .  1195 (1981).
3 101 S . C t .  1200 (1981 ) .

F i t z p a t r i c k  v .  B i t z e r ,  427 U.S.  445 (1976), Dothard v.  
R a w l i n s o n , 433 U .S .  321 (1977). C i t y  of  Los A nge l e s  Dent ,  of  
Water  and Power v .  Manhar t ,  435 U.S.  702 (1978).



For  t he  past  t en  y e a r s ,  t h e r e  has been t remendous  c o n f l i c t  
ov e r  what t he  E qua l  R i g h t s  Amendment w i l l  a c c o m p l i s h .  As e v i d e n t  
i n  the Senate  and House h e a r i n g s  and i n  a Harva rd  C i v i l  R i g h t s  - 
C i v i l  L i b e r t i e s  Law Rev i ew ,  C o n s t i t u t i o n a l  s c h o l a r s  canno t  agree  
on the s t a nd a rd  of  r e v i e w  t h a t  would  a p p l y  to sex d i s c r i m i n a t i o n  
cas e s  under  t he  E qua l  R i g h t s  Amendment. Some p roponen ts  of  the  
amendment a s s e r t  t h a t  i t  would  not  i n v a l i d a t e  laws c o n c e r n i n g  
homosexua l  r e l a t i o n s ,  i n t e r s e x u a l  o c c u pan c y  of  s l e e p i n g  
f a c i l i t i e s  i n  p u b l i c  i n s t i t u t i o n s ,  o r  women i n  combat ,  w h i l e  
o t h e r s  d i s a g r e e . b Opponents  to t he  amendment are  e q u a l l y  
c o n v i n c e d  t h a t  i t  w i l l .

I n  our  o p i n i o n ,  t hese  arguments  m i ss  t he  p o i n t .  The f a r t  
t h a t  r e c o g n i z e d  a u t h o r i t i e s  of t he  C o n s t i t u t i o n  and t h e  U n i t s d  
S t a t e s  Supreme Cou r t  can e n t e r t a i n  su ch  d i a m e t r i c a l l y  oppos ing  
v i ews  of  t he  same l anguage  demons t ra t es  t h a t  i t  i s  i m p o s s i b l e  to  
g i v e  a c o n f i d e n t  i n t e r p r e t a t i o n  u n t i l  the amendment 's  
r a t i f i c a t i o n  and su bs equ en t  j u d i c i a l  i n t e r p r e t a t i o n s .  Such 
j u d i c i a l  p ronouncements  may take l i t e r a l l y  hundreds  of y e a r s .

One im p o r t a n t  consequence  t h a t  canno t  be i g no red  i s  t h a t  the  
j u d i c i a r y  makes m i s t a k e s .  I f  m i s t a k e s  a re  made at  the l e v e l  of  
t he  Congress  or  t he  s t a t e  l e g i s l a t u r e s ,  t hey  can be r e c t i f i e d  by 
the a p p r o p r i a t e  body.  Where,  however ,  m i s t a k e s  are made i n  a 
j u d i c i a l  i n t e r p r e t a t i o n  of  a C o n s t i t u t i o n a l  p r o v i s i o n  the e f f e c t s  
are  d r a s t i c .  Such m i s t ak es  can o n l y  be c o r r e c t e d  by the d e e th ,  
the r e t i r e m e n t ,  o r  change of  mind of t he  Supreme Court  j u s t i c e s ,  
or  by c o n s t i t u t i o n a l  amendment.  I t  i s  h i g h l y  u n l i k e l y  t h a t  any 
of t hese  m i gh t  o c c u r .

Two r em a in i n g  a reas  c on c e r n  us and a re  t he  s t r o n g e s t

5 The au thor s  of  the a r t i c l e  r e l i e d  upon by t he  m a j o r i t y  r e p o r t  
s t a t e s :

"The Equa l  R i g h t s  Amendment w i l l  have a s u b s t a n t i a l  a n i  
p e r v a s i v e  impac t  upon m i l i t a r y  p r a c t i c e s  and i n s t i t u t i o n s .  As 
now f o r m u l a t e d ,  the Amendment p e r m i t s  no e x c e p t i o n s  for  the  
m i l i t a r y .  N e i t h e r  the r i g h t  to p r i v a c y  nor  any u n i q u e  p h y s i c a l  
c h a r a c t e r i s t i c  j u s t i f i e s  d i f f e r e n t  t r e a t men t  fo r  the sexes  v i t h  
r e s p e c t  to v o l u n t a r y  o r  i n v o l u n t a r y  s e r v i c e ,  and p re gnancy  
j u s t i f i e s  o n l y  s l i g h t l y  d i f f e r e n t  c o n d i t i o n s  of  s e r v i c e  fo r  
women. . . . Women w i l l  s e r v e  i n  a l l  k i n d s  of  [ m i l i t a r y ]  u n i t s ,  
and they  w i l l  be e l g i b l e  f o r  combat d u t y . "

Brown, Emerson,  F a l k ,  & Freedman,  The E qua l  R i g h t s  
Amendment:  A C o n s t i t u t i o n a l  B a s i s  for  Equa l  R i g h t s  for  Women, 80 
Ya l e  L . J .  871, 969, 978 (1972). Note,  The L e q a l i t v  of  Homosexual  
M a r r i a g e , 82 Ta l e  L . J .  573 (1973).

The L4th Amendment was d e s i g n e d  to c o r r e c t  the i n j u s t i c e s  of  
an e a r l i e r  U n i t e d  S t a t e s  Supreme Cour t  d e c i s i o n  h o l d i n g  that  a 
b l a c k  man was not  e n t i t l e d  to c o n s t i t u t i o n a l  p r o t e c t i o n s  even  i f  
he had been born a f r e e  man. No th i ng  r e a l l y  was a c c o m p l i s h e d  
u n t i l  t he  c i v i l  r i g h t s  movement of  t he  1960's. D e c i s i o n s  
r e g a r d i n g  r a c i a l  d i s c r i m i n a t i o n  are  s t i l l  b e i n g  d e c i d e d .



For  t he  p a s t  ten y e a r s ,  t he r e  has been t remendous  c o n f l i c t  
over  what t he  E qu a l  R i g h t s  Amendment w i l l  a c c o m p l i s h .  As e v i d e n t  
i n  the Senate  and House h e a r i n g s  and i n  a Harva rd  C i v i l  R i g h t s  - 
C i v i l  L i b e r t i e s  Law Rev i ew ,  C o n s t i t u t i o n a l  s c h o l a r s  can no t  agree  
on the s t andard  of  r e v i e w  t h a t  would  a p p l y  to sex d i s c r i m i n a t i o n  
ca ses  under  t he  Equa l  R i g h t s  Amendment. Some p roponen ts  of  t he  
amendment a s s e r t  t h a t  i t  would  not i n v a l i d a t e  laws c o n c e r n i n g  
homosexual  r e l a t i o n s ,  i n t e r s e x u a l  o c c u pan c y  of  s l e e p i n g  
f a c i l i t i e s  i n  p u b l i c  i n s t i t u t i o n s ,  or  women i n  combat ,  w h i l e  
o t h e r s  d i s a g r e e .  Opponents  to t he  amendment a re  e q u a l l y  
c o n v i n c e d  t h a t  i t  w i l l .

I n  our  o p i n i o n ,  t hese  a rguments  m i ss  the p o i n t .  The f a c t  
t h a t  r e c o g n i z e d  a u t h o r i t i e s  of  t he  C o n s t i t u t i o n  and t he  U n i t e d  
Sta te s  Supreme Cou r t  can e n t e r t a i n  such  d i a m e t r i c a l l y  oppos i ng  
v i ews  of t he  same l anguage  demons t ra t es  t h a t  i t  i s  i m p o s s i b l e  to 
g i v e  a c o n f i d e n t  i n t e r p r e t a t i o n  u n t i l  the amendment 's  
r a t i f i c a t i o n  and subs equen t  j u d i c i a l  i n t e r p r e t a t i o n s .  Such 
j u d i c i a l  p ronouncements  may take l i t e r a l l y  hundreds  of  y e a r s .

One im p o r ta n t  con sequence  t h a t  canno t  be i g nored  i s  t h a t  the  
j u d i c i a r y  makes m i s t a k e s .  I f  m i s t ak e s  are  made at  t he  l e v e l  of  
t he  Congress  or  the s t a t e  l e g i s l a t u r e s ,  t hey  can be r e c t i f i e d  by 
t he  a p p r o p r i a t e  body.  Where,  however,  m i s t a k e s  are made i n  a 
j u d i c i a l  i n t e r p r e t a t i o n  of  a C o n s t i t u t i o n a l  p r o v i s i o n  the e f f e c t s  
are  d r a s t i c .  Such m i s t ak es  can o n l y  be c o r r e c t e d  by the d e a th ,  
the  r e t i r e m e n t ,  or  change of mind of  t he  Supreme Cour t  j u s t i c e s ,  
or  by c o n s t i t u t i o n a l  amendment.  I t  i s  h i g h l y  u n l i k e l y  t h a t  any 
of t hese  m igh t  o c c u r .

Two r e m a in i n g  a reas  c o n c e r n  us and are  the s t r o n g e s t

^ The au thor s  of  the a r t i c l e  r e l i e d  upon by the m a j o r i t y  r e p o r t  
s t a t e s :

"The E qua l  R i g h t s  Amendment w i l l  have a s u b s t a n t i a l  and 
p e r v a s i v e  impact  upon m i l i t a r y  p r a c t i c e s  and i n s t i t u t i o n s .  As 
now f o rm u la t e d ,  tl ie Amendment p e r m i t s  no e x c e p t i o n s  for  t he  
m i l i t a r y .  N e i t h e r  the r i g h t  to p r i v a c y  nor  any u n i q u e  p h y s i c a l  
c h a r a c t e r i s t i c  j u s t i f i e s  d i f f e r e n t  t r e a tme n t  fo r  the sexes  w i t h  
r e s p e c t  to v o l u n t a r y  o r  i n v o l u n t a r y  s e r v i c e ,  and p regnanc y  
j u s t i f i e s  o n l y  s l i g h t l y  d i f f e r e n t  c o n d i t i o n s  of s e r v i c e  for  
women. . . . Women w i l l  s e r v e  i n  a l l  k i nds  of  [ m i l i t a r y ]  u n i t s ,  
and they  w i l l  be e l g i b l e  fo r  combat d u t y . "

Brown, Emerson,  F a l k ,  & Freedman,  The E qu a l  R i g h t s  
Amendment: A C o n s t i t u t i o n a l  B a s i s  for  Equa l  R i g h t s  fo r  Women, 80 
Ya l e  L . J .  871, 969, 978 (1972). Note,  The L e q a l i t v  of Homosexual  
M a r r i a g e , 82 Ya l e  L . J .  573 (1973).

The 14th Amendment was d e s i g n e d  to c o r r e c t  the i n j u s t i c e s  of  
an e a r l i e r  U n i t e d  S t a t e s  Supreme Cour t  d e c i s i o n  h o l d i n g  t h a t  a 
b l a c k  man was not  e n t i t l e d  to c o n s t i t u t i o n a l  p r o t e c t i o n s  even  i f  
he had been born a f r ee  man. No t h i ng  r e a l l y  was a c c o m p l i s h e d  
u n t i l  the c i v i l  r i g h t s  movement of the 1960's. D e c i s i o n s  
r e g a r d i n g  r a c i a l  d i s c r i m i n a t i o n  are  s t i l l  b e i n g  d e c i d e d .



arguments  a g a i n s t  s u p p o r t i n g  SJR 1 and the E qua l  R i g h t s  
Amendment;  s h i f t i n g  l e g i s l a t i v e  power to t he  f e d e r a l  j u d i c i a r y  
and s h i f t i n g  s t a t e s '  r i g h t s  to the f e d e r a l  gove rnmen t .

Passage of  t he  Equa l  R i g h t s  Amendment would  f u r t h e r  erode  
t he  checks  and b a l a n c e s  o r i g i n a l l y  b u i l t  i n t o  t he  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  Our founders  e s t a b l i s h e d  3 b r an ch e s  c f  government  
and c r e a t e d  a system of  checks  and b a l a n c e s  to p r e v e n t  the  
e x e c u t i v e ,  the l e g i s l a t u r e  or  the j u d i c i a r y  from becoming  too 
p o w e r f u l .  I n  r e c e n t  y e a r s ,  tfye j u d i c i a r y  has usu rped  the 
a u t h o r i t y  of the l e g i s l a t u r e . ' By d e f i n i t i o n ,  a c o n s t i t u t i o n a l  
amendment wh i ch  l i m i t s  what gove rnment  can do p l a c e s  l i m i t a t i o n s  
on the l e g i s l a t u r e ,  be cause  n o r m a l l y  i t  i s  t he  l e g i s l a t u r e  t h a t  
has p o l i c y  making a u t h o r i t y .  But c o n s t i t u t i o n a l  amendments can  
o n l y  be i n t e r p r e t e d  by the j u d i c i a r y .  We b e l i e v e  t h a t  our  
c o n s t i t u e n c y  would f i n d  us more r e s p o n s i v e  to them than a s m a l l  
group of  l awy e rs  who a re  a p p o i n t e d  to l i f e t i m e  p o s i t i o n s .

More i m p o r t a n t l y  to us as A la skans  i s  t h a t  not o n l y  would  
the gov e r nm en t a l  power s h i f t  from the  l e g i s l a t u r e  to t he  
j u d i c i a r y ,  bu t  i t  would  a l s o  s h i f t  from the s t a t e  to the f e d e r a l  
government .  T h i s  would be a c c o m p l i s h e d  by s e c t i o n  2 of the  
amendment.  The b a s i c  p re m i s e  of the C o n s t i t u t i o n  i s  to ensure  
t h a t  t he  p e o p l e  have  as d i r e c t  a say  i n  t he  government  as 
p o s s i b l e .  I t  i s  our  v i ew  t h a t  t h i s  can  be b e s t  a c c o m p l i s h e d  by 
l e a v i n g  the most a u t h o r i t y  p o s s i b l e  w i t h i n  the s t a t e  l e g i s l a t u r e .

As e l e c t e d  s t a t e  s e n a t o r s ,  we are  p a r t i c u l a r l y  con c e r n ed  
ov e r  t he  amendment 's  enc roach men t  on our  l e g i s l a t i v e  a u t h o r i t y  
and on t he  s h i f t i n g  of go v e r nm en t a l  power from the  s t a t e s  to the  
f e d e r a l  government  and j u d i c i a r y .  W h i l e  p o l i t i c a l l y  i t  i s  hard  
to oppose the Equa l  R i g h t s  Amendment,  we do not b e l i e v e  t h a t  we 
can b e t r a y  the t r u s t  t h a t  our c o n s t i t u e n c y  p l a c e d  i n  us to be 
m i n d f u l  of  f e d e r a l  i n t r u s i o n s  upon our  a u t h o r i t y .  We b e l i e v e  
t h a t  the p r o t e c t i o n s  sought  by the m a j o r i t y  of  p e o p l e  a re  a l r e a d y  
i n c l u d e d  i n  the f e d e r a l  c o n s t i t u t i o n ,  as e v i d e n c e d  by the r e c e n t  
U n i t e d  S t a t e s  Supreme Cour t  d e c i s i o n s  d i s c u s s e d  b r i e f l y  above and 
i n  the numerous laws a l r e a d y  en ac ted  by the Congress  and 
a p p l i c a b l e  to the s t a t e s .  We f u r t h e r  b e l i e v e  that  any a d d i t i o n a l  
p r o t e c t i o n  t h a t  our  c o n s t i t u e n c y  i d e n t i f i e s  as n e c e s s a r y  can be 
bes t  addressed  a t  the s t a t e  l e v e l .

Even the A laska Supreme Cou r t  has d e c i d e d  i s s u e s  t h a t  many 
b e l i e v e  be lo ng  to the l e g i s l a t u r e  by d e c i d i n g ,  for  examp l e ,  t h a t  
Alaskans  have t he  r i g h t  to m a r i j u a n a  for  p e r s o n a l  u se .  I f  
c i t i z e n s  are  unhappy w i t h  t h a t  d e c i s i o n ,  t h e r e  i s  l i t e r a l l y  
n o t h i n g  they  can do, be cause  t he  c o u r t  has d e c i d e d  t h a t  t h i s  
a c t i v i t y  i s  p r o t e c t e d  by t he  A laska  C o n s t i t u t i o n .  Whereas ,  i f  
t he  d e c i s i o n  had been made by the l e g i s l a t u r e ,  the c i t i z e n s  c o u l d  
speak on the i s s u e .  I n  a s en se ,  t h i s  means t h a t  r a t h e r  than  
Alaskans  b e i n g  gove rned  by t h e m s e l v e s ,  t hey  are  gove rned  by an 
e l i t e  few.



In summary, we ask that the Senate carefully weigh the true
import of SJR 1 and not pass it.

R e s p e c t f u l l y  s u b m i t t e d ,

Paul Fischer
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