


INTENT OF LEGISLATION

HB 565 - "Art Act relating to hearsay evidence in prosecutions for sexual
abuse of a minor; and amending Rules 803 and 804, Alaska Rules of Evidence,."

This legislation will allow hearsay evidence of statements made by
children under the age of 10 relating to sexua] abuse of that child if:

1) The court determines that the circumstances indicate the statement would
be reliable, and

2) The child either testifies in person or, if the child is unavailable as
a witness, there is additional evidence to corroborate the statement.

We have been advised by troopers that they have videotapes of children
2 or 3 years old where the sexual abuse is articulated clearly. However,
they are unable to proceed with the grand jury indictment because these very
young children often block out the experience before they are questioned in
court. The sworn statement of the professional who interviewed the child,
along witii the videotapes, would be admissable under this act.



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER

HB 565

"An Act relating to hearsay evidence in prosecutions for sexual abuse of a
minor and amending Rules 803 and 804, Alaska Rules of Evidence.”

The Council on Domestic Violence and Sexual Assault supports the admission
of hearsay evidence in child sexual assault trials. Many victims of child
sexual assault are too young to withstand the rigors of a trial or to be
effective witnesses. Yet their disclosure of sexual assault to police
officers and other professionals in less threatening circumstances should
be available to juries for consideration.

Children often block out their very negative experiences and cannot
remember specifics of the experience, particularly under the pressures of a
trial. These children deserve the protection of the criminal justice
system as much as older, more articulate individuals.

A"though the admittance of hearsay evidence is not traditional in court,
there are many exceptions to the rule. This circumstance, child sexual
assault, warrants another exception.



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - HB 565

Support

February 7, 1984

HB 565 - "An Act relating to hearsay evidence..."

Passage of this [legislation will make prosecution of cases
involving sexual abuse of a minor less difficult and may reduce the
emotional distress to the victim.



DEPARTMENT OF PUBLIC SAFETY
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HB 565

"An Act relating to hearsay evidence in prosecutions for sexual abuse of a
minor and amending Rules 803 and 804, Alaska Rules of Evidence."

The Council oi Domestic Violence and Sexual Assault supports the admission
of hearsay evidence in child sexual assault trials. Many victims of child
sexual assault are too young to withstand the rigors of a trial or to be
effective witnesses. Yet their disclosure of sexual assault to police
officers and other professionals in less threatening circumstances should
be available to juries for consideration.

Children often block out their very negative experiences and cannot
remember specifics of the experience, particularly under the pressures of a
trial. These children deserve the protection of the criminal justice
system as much as older, more articulate individuals.

Although the admittance of hearsay evidence 1is not traditional 1in court,
there are many exceptions to the rule. This circumstance, child sexual
assault, warrants another exception.



ALASKA NETWORK ON DOMESTIC
VIOLENCE AND SEXUAL ASSAULT

HO Seward #13 Juneau Alaska® 92801
(907)335-3659

POSITION PAPER

KB 565: An Act relating to hearsay evidence in prosecutions for sexual
abuse of a minor; and amending Rules 803"and 804, Alaska Rules

of Evidence ar : 1
The Alaska Network on Domestic Violence and Sexual Assault,, a non-

profit corporation representing 20 programs statewide that provide services
to victims of domestic violence and sexual assault, supports HB565, which
would facilitate the prosecution of cases of child sexual assault.
LI 3 , * ” ** _r

As you may be aware, the Network several years ago supported legisla-“*
tion that permitted the videotaping of testimony of young victims (aged If
and under) of sexual assault in order to spare them Ilhe added trauma-e*
testifying in open court. Since its passage, that legislation has worked
successfully in cases of sexual assault involving children ages 5 and over,
but has had little impact on the successful prosecution of sexual assault
involving very young childrenl

Because there has been a dramatic increase in the number of cases ol
child sexual assault reported to the Division of Family and Youth Services,
there is a real need to address the issue of prosecution of these crimes.

A very young victim of sexual assault will often tell the non-—
offending parent or day care worker about the assault, but they most ofter,
will not repeatedly relate the details of the incident. Consequently,it
is the parent or day care worker who reports the crime to the Division of
Family and Youth Services, a sexual assault program, or a lavw enforcement
agency.

However, because prosecutors generally do not feel that a very young
child is a reliable witness and because there is rarely a witness to the
.crime, the testimony of the adult person to whom the child disclosed the
incident is the most reliable testimony available. Since that testimony
is considered hearsay evidence and is not adm.issable in court, these cases
are not being prosecuted but are, in fact, being dropped.

Washington State has enacted legislation similar to the bill that
has been introduced. It is the Network®"s position that an exception to
the hearsay rule 1is more than justified in order to facilitate prosecution
of these cases.

In order to protect child victims from further harm, the Network
urges your support for and passage of this bill.
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IS THE CHILD VICTIM OF SEXUAL AMUSE TELLING THE TI'UTH?

by

Kathleen Coulborn Feller, M.S.N.

Lecturer in Social Work, Co-Director
Interdisciplinary Project on Child Abuse and Neglect,
University of Michigan
Ann Arbor, Michigan

l. INTRODUCTION

A question asked of child welfare workers and mental health
experts in cases of child sexual abuse 1is whether or not a child"s
statement that he/she has been sexually mistreated can be taken at face
value or believed. The implications foraction if the child"s story is
trusted are far reaching for both the child and the family. Likewise,
if professionals decide not to believe the child (anJ the allegation is
true) the effect on the child will almost surely be devastating,
because of these implications, mental health professionals need guidance
in assessing allegations of sexual mistreatment. For the most part,
this article will focus on sexual abuse with female victims and male
perpetrators and will pay special attention Lo the problem of
substantiating allegations by young children.

-i-L,- - THE PROFESSIONAL*S PROPENSITY TO DISBELIEVE

When a child reporLs lie/she has been physically abused or
neglected by a parent, (or by someone else), professionals spend little
time querying whether the child is telling the truth. Not so in a case
of sexual abuse. With sexual abuse reports, professionals may agonize
for a very long time over whether the allegation is true or not. While
the lack of physical evidence may contribute to this caution, !he major
obstacle for professionals and lay people alike is difficulty in roping
with the fact that some adults have sexual involvement with children.
For many people human sexuality in general, 1is an anxiety producing
topic, and sexual encounters with children invoke even more
psychological stress.

However, it 1is riot sufficient for professionals who 1.0k with
sexual abuse to understand these dynamics and take them "..to ."...count in
evaluating their own responses to a case. They still must persuade
others, be they lawyers, police, judges, or treatment personnel of the
veracity of the child"s story.

111 ™ has THE MOST TO LOSE?
It Is useful to frame an understand lug of an n il.gat lon nf sexual

abuse in terms of various parties vested interest In the story being
trub or not true.
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For the victim, she (and most reported cases are of Tfemale
victims) may suffer significant losses as a result of telling. She may
be rejected and o tracized by the perpetrator and also by her family.
She may be "puni? led” by placement in foster care or an institution.
The family may be torn apart and the victim may see herself as
responsible for its demise. She will have to tell the intimate details
of her story to many people. She frequently must tell it in the court
room, to strangers and with the perpetrator facing her, and she may be
subjected to harsh crossexamination by the perpetrator’s attorney.
Often the perpetrator will warn the victim of these consequences and
tell her not to to tell. In such a situation the child feels helpless
in the face ofa powerful adult. Eecause of the anticipated
consequences, victims may keep the secret for months and sometimes
years.

Therefore a delay in the report of sexual abuse, particularly
when there is a close personal relationship, between the victim and the
perpetrator, is to be expected rather than seen as a reason to question
the veracity of the allegation. Similarly, it is quite common for a
child to reveal that she was molested and later retract her story as she
experiences the negative effects on herself and her family of telling.

In contrast, the perpetrator has everything to lose if the
child’s stoi-y isbelieved and thus in most cases will deny the

allegations. The perpetrator may berejected and extruded from the
family because of the abuse. In father-daughter Incest cacc-s, divorce
may ensue. The extended family may ostracize him. In some cases, his

employment may be in jeopardy. He has reason to fear the Juvenile Court
who may deprive him of his child, impose treatment, and intrude in other
ways into the family. He has even more cause to fear the Criminal Court
where he may he tried for Criminal Sexual Conduct, sent to prison, or at
least placed on probation.

extent character disordered, they may lie and lie convincingly, and they
may lie persistently over a period of months and even years. It is not
uncommon for them to continually rail the caseworker insisting upon
their innocence and to enlist the help of others, family and friends, in
"this endeavor.

types of in-househo.l.d sexual abuse, may also have a lot to lose If the
child's allegation 1is believed. Incest often develops when the sexual
relationship between the perpetrator and spouse is not good, and this

the perpetrator. The child victim relieves the mother of Chat sexual
responsibility, and therefore there may be costs for the mother if the
incest, relationship ends.

More concrete and practical problems may arise for the mother.
She may be financially dependent upon the perpetrator. Therefore, if
she has to expell him or he goes to prison., she ;ust seek other moans of
support. This may mean going on ADC or seeking employment when she has
never worked or has-not worked for years.
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Finally she loses the emotional support of her spouse when he

leaves or is incarcerated. While he may not seem to the outsider as
very supportive, frequently he 1is all the mother has, and she cannot
imagine lifo without him. Often mothers of 1incest victims are very

dependent upon their spouses, suffer from low self-esteem, and may
choose their spouses over their children when they must Lake one side
the other.

Therefore, it 1is not uncommon for mothers to disbelieve their
daughters allegations, to ignore them when they ..re made, or to try to
deal with the problem vithout bringing in outside help. Alternatively,
mothers may initially side with the child, but as they experience the
practical consequences of the spouse®s anger and/or loss of the spouse,
may switch their loyalties and side with the perpetrator.

1V. EXAMINING THE CHILD"S STORY

We know for the reasons stated already that children do not make
up stories asserting they have been sexually molested. It is not in
their interests to do so. The only cases where that possibility should
be considered is where an “ldolesccnt who is making an allegation appears
character disordered.” An angry acting-out adolescent who does not
invest in people might possibly male up such a story in order to gain
some immediate goal (getting back at the perpetrator, getting out of the
house). However, even such cases as these reports should he taken very
seriously because difficult adolescence is the frequent outcome of an
experience of sexual abuse. Thus the victim 1in adolescence may be
belligerent and aggressive, may truant from school and violate curfew,
and may be sexually provocative and promiscuous.

\- For a long time some mental health professionals attributed
children®s allegations of sexual molestation to oedipal fantasies;-"). It
is easier to believe that these assertions are fantasies rather that Lhe
truth. If the report is to fit the oedipal fantasy conceptualization,
it should be placed in time when the child would be four or five, and we
expect tIm memory to be shadowy or repressed. However, today many
professionals question whether there is such a phenomenon as an oedipal
fantasy, and query whether we arc not dealing with instances of
molestation oven in cases which fit. the descript ion above.

Reports of sexual abuse <can ’sunlly be differentiated from
fantasy by the victim®"s ability to .eport specific details (if they are
willing to discuss the incident(s)). The best way to get information in
cases where the child 1is verbal 1is to ask about the last time it
happened. Usually considerable detail car. be elicited about surrounding
events so that the idiosyncratic nature of the incident is quite clear.
(E.G., "It was raining and 1 thought my daddy was asleep so | war.
playing in my brother"s room where I'm not supposed to play. Uy dad
crme in and 1 thought he would be mad at me, but he said he wouldn"t he
mad if 1 laid on the bed with hin".) The child may Ire much toore
reticent about giving the detail of the sexual abuse, and may get
embarrassed or agitated in answering questinns about tlie abuse, than in
giving specific events surrounding the incident.

or



It is important to get this specific detail if possible. Sometimes this
can be effected by asking question "did he do this", "did he do that",
or by relating what you think, happened and asking the child to respond
"yes" or "no" to each statement.* It. is preferable however, to get a
spontaneous statement if this is possible.

A young child may become somewhat confused about the exact
sequence of events, or may forget certain parts of the story at certain
times, but this should not call into question the veracity of the story.
Further, children, depending upon their age, may not be able to afix
dates or exact times but will be able to locate incidents of molestation
in relation to significant events (E.G., birthday, the day it rained,
about supper time) .

Another important finding may be that he child has knowledge
about sexual matters which go well beyond what can be expected of the
child"s age or indicates sexual information for which the family cannot
explain the source (E.G., a child of four nay know a penis gets big and
white jJuice comes out of it). While it 1is possible that the child
gained this knowledge from observation of sexual acts, it is not likely.
If the observation is the source of the victim"s information, there is
cause to be concerned about children being exposed to sexual activity.

It is important to go beyond eliciting information about t.he most
recent incident of sexual abuse and query whether it happened before and
hew often. Does the victim know whether the perpetrator ever did this
kind of Lhing with anyone else? Thus the goal of the interview is to
elicit specific detail but also to get a broader picture of the
perpetrator®s sexual activity.

* Note: The suggestion of the author to ask the child whether certain
things have happened is jnot endorsed. There are many problems with Lhis
technique of gathering information. Generally, specific, narrow
questions tend to mislead the respondent into believing you only want to
hear about the things you ask about, so the respondent will net add
other information. More specific to sexual abuse of young children,
there are two rinks. First, one .important way of establishing the
likelihood that abuse occurred Is by showing that the child dr-scribed
sexual events that childrens of his or her age seldom know about unless
they have been victimized. If you describe the event, Ilie child"s
credibility may later be attacked by someone alleging that you planted
the idea. Secondly, if the child has not experienced the activity you
describe, you are further adding to whatever experiences he. or she has
had. This information can be very frightening to the child, even when
dealL with nattor-of-factly.

Myra M. Munson

Divlrai >n of Family and Youth Services

Staff Development Training Center

December, 1981



v. STRATEGIES FOR CORROBORATING DIRECT STATEMENTS BY THE CHILD TO THE
INTERVIEWER

A = The Child"s Statement to Significant Others

As a rule a case of sexual abuse comes to professional attention
because the child has made a statement to someone (other than the
evaluator) about the molestation. The interviewer should talk directly
with those persons to get all the information they have and to assess
the reliability of these reports. Often a child will be candid with a
parent or relative but will be quite reticent with a professional.

Having those persons whom the child has told tape record the
child"s statements can be useful. <If the child has not been forthcoming
during the evaluation but later talks about the incidents sometimes a
parent or relative can call the evaluator on the phone and get the child
to make statements over the phone. Therefore at the end of the
interview, the professional should tell the caretaker to call 1if the
child says or does anytiling related to the abuse after the interview.

B. Indirect Methods of Assessment

There are certain child behaviors indicative of molestation which

can be used to substantiate a report of sexual abuse. One type are
indirect indicators which can be elicited in doll play, drawing, story
telling, and other projective techniques. Such indirect methods are

much less threatening to the child, and with children who are reticent,
may be the only data which can be elicited from the child in a formal
evaluation. The interviewer must be patient and willing spend a fair
amcunt of time and sometimes several sessions gathering information.

Whr.t one 1looks for are sexual themes in play, pictures, or
stories. The interviewer allows the child to use these media in
whatever way he/shewants to for a period of time, but may later
structure the interaction so it focuses on the context in which the
interviewer thinks the molestation took place.

For example, if a doll house and doll play are used, the
interviewer will begin by allowing the child to play with the dolls in
the doll house. Sometimes sexual concerns may immediately emerge. For
instance, the child undresses all the dolls and looks between their
legs. The worker may nevertheless want the structure the situation by
focussing on the daddy doll and the little girl doll and asking "what do
daddies and little girls do together?" or "what dues die daddy doll do
with the little girl doll?" If sexual content 1is elicited, for example
the child puts the two dolls ia the bed with die. d. ddy doll on top of
the little girl doll, it 1is important to then ask what the child does
with her own daddy. A potential disadvantage of indirect methods of
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assessment is that the evaluator nay get sexual themes in play but nay
not be able to tie what occurs in play to the allegations. Ey moving
gradually in play closer to the actual allegation, it is possible to
nake the link between the general sexual content and the reported sexual
abuse. Similar strategies can be employed with picture drawing, and
story telling.

V?e cust also understand why <~crtain children are not forthcoming
about the molestation. First, most interviewers are relatively unknown
to the child and usually less vellknown than the perpetrator. The child
may admit the abuse to someone be/she trusts, the mother, an aunt, or
friend of the family, but be much less willing to make the revelation to
a stranger. A related point is that in many cases even though the child
has been molested by the perpetrator, the child may be attached to him
and will not want to cause him trouble. Alternatively as noted earlier,
the child may fear negative consequences for the family or retribution
by the perpetrator if she reveals the sexual abuse.

C. Sexual Eehavior

Another source of corroborative data is sexual behavior by the
child. This is somewhat different from information elicited in a
structured interaction with the interviewer. It is more spontaneous and
may occur in the context of the interview or in other settings. These
sexual behaviors will vary with the age of the child.

Excessive masturbation is one kir.d of behavior to for in
young children. While all children masturbate, molested children nay do
so to a narked degree. Thus, they nay masturbate when they are upset or
when they are questioned about the sexual abuse. They do so even though
an adult requests they not masturbate in public or they may injure
tbeir genitals in the course of repeated masturbation.

Young children who have been sexually molested nay also initiate
sexual encounters with others. In a day care or hospital setting, they
nay sexually accost other children. In such a context, they ray take on
the role of the aggressor and victimize other children, or they may
persist in their victim role. They may also attempt to elicit sexual
responses from adults for whom they have some affection, assuming that
is the way adults and children who like one another- interact. Thus, a
little girl may rub a male worker®"s penis or -wriggle her “nttcm on his
lap. A boy who has been a victim of a female perpetrator may attempt to
squeeze a nurse"s breast.

Latency aged victims are often described as seductive and
extremely concerned with their physical appearance. They may appear
unusually feminine and coy. As they grow older and reach early
adolescence, they are likely to lie sexually quite active and to he
described as promiscuous. The sexual encounters may he ;ith peers or
with older men. In later years victims may develop lesbian
relationships. Because the .r hctcror.exu.nl experiences have heen
exploitative, they 1look for more nurturing relationships with ot.Inr
women .



is liic cniiu wwi-m ui Utviual alviiio i'iil::.g «i= .iutii

D. Other Behavioral Indicators

Additional supportive evidence which can complete the picture may

be behaviors which indicate the child anxiety or mental state arising
from the sexual abuse.

With young children regressionis frequently seen as a result of
the onset of sexual abuse.A child who previously was toilet trained
may begin to wet thebed or may become fearful of the dark and refuse to
go to bed without a trusted adult in the room whenpreviously bedtime
was not problematic. Nightmaring and night vtaking may als-0 occur.

A child"s fear of the perpetrator may generalize to all men
(a"ssuming the perpetrator is a man). Sometimes this fear 1is more
apparent with other men than with the perpetrator. Often observers note
a personality change 1in the victim, which seems to coincide with the
onset of the abuse. Alternatively the symptoms occur around the
incident, then diminish, and recur when another incident occurs. Thus,
one victim"s mother stated her daughter used to be "a motor mouth"
before the molestation began but now appears shy and worried. Children
may appear depressed and become withdrawn. Victims who previously did
well in school sometimes present with school problems.

Adolescents may present with acting out or self-destructive
behavior. Thus, the adolescent victim may run away, be aggressive
toward others, be 1incorrigible, hating both parents, but often mother
more than father, steal and shoplift, and in general appear out of
control. In general, the intensity of the adolescent victim"s acting
out is greater than the typical adolescent rebelliousness.
Professionals often suggest institutional treatment for these victims
because their deviance is so severe, (frequently without comprehending
the underlying cause). Self destructive patterns found in adolescent
are alcoholism, drug use and addiction, self mutilation, and attempts to
suicide (or success).

CONCLUSION :

If the professional takes together a child"s statements which may
have been made to others but not to the professional or were made, at one
point and later retracted and buttresses these with other information a
clear picture will evolve. Supplementary data may he sexual themes in
play, in picture drawing or story telling elicited in an interview,
sexual behavior by the child, or non-sexual behavioral indicators that
the child 1is under stress. Obviously, the r.nre iufoimation from the
range of areas described the evaluator has, the .ore convinced the
evaluator will be and the more persuasive the report will be to others.
However, the only information which should not be ta!'in by Itself as a
sign there has been sexual abuse 1is the non-sexual behavioral
indicators. These indicators can also be a result of problems other
than sexual ones.



Evidence Rules 803

Rule 803. Hearsay Exceptions — Availability of
Declarant Immaterial.

The following are not excluded by the hearsay rule, even
though the declarant isavailable as a witness:

(1) Present Sense Impression. A statement describing or
explaining an event or condition made while the declarant
was perceiving the event or condition, or immediately there—
after.

(2 Excited Utterance. A statement relating to a start—
ling event or condition made while the declarant was under
the stress of excitement caused by the event or condition.

(@ Then Existing Mental, Emotional, or Physical Con—
dition. A statement of the declarants then existing state of
mind, emotion, sensation, or physical condition (such as in—
tent, plan, motive, design, mental feeling, pain, and bodily
health) offered to prove his present condition or future action,
but not including a statement of memory or belief to prove
the fact remembered or believed unless it relates to the exe—
cution, revocation, identification, or terms of declarants will.

(4) Statements for Purposes of Medical Diagnosis or
Treatment. Statements made for purposes of medical diag—
nosis or treatment and describing medical history, or past or
present symptoms, pain, or sensations, or the inception or gen—
eral character of the cause or external source thereof insofar
as reasonably pertinent to diagnosis or treatment.

(5) Recorded Recollection. A memorandum or record
concerning a matter about which a witness once had know—
ledge bul. now has insufficient recollection to enable him to
testify fully and accurately, shown to have been made or
adopted by the witness when the matter was fresh inhismem —
ory and to reflect that knowledge correctly. If admitted, the
memorandum or record may be read into evidence but may
not itself be received as an exhibit unless offered by an adverse

party.

(6) Business Records. A memorandum, report, record,
or data compilation, in any form, of acts, events, conditions,
opinions, or diagnosis, made at or near the time by, or from
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information transmitted by, a person with know"edge acquired

of a regularly conducted business activity, and if itwau the

regular practice of that business activity to make and keep

the memorandum, report, record, or data compilation, all as

shown by the testimony of the custodian or other qualified

witness, unless the source of information or the method or

circumstances of preparation indicate lack of trustworthiness.

The term “business" as used in this paragraph includes busi—
ness, institution, association, profession, occupation, and call—
ing of every kind, whether or not conducted for profit.

(7) Absence of Record. Evidence that a matter isnot in—
cluded in the memoranda, reports, records, or data compila—
tions, in any form, kept in accordance with the provisions of
subdivision (6), to prove the nonoccurrence or nonexistence
of the matter, if the matter was of a kind which a memoran—
dum, report, record, or data compilation was regularly made
and preserved, unless the sources of information or other cir—
cumstances indicate lack of trustworthiness.

(8) Public Records and Reports, (@) To the extent not
otherwise provided in (b) of this subdivision, rccc ds, reports,
statements, or data compilations m any form of a public office
or agency setting forth its regularly conducted and regularly
recorded activities, or matters observed pursuant to duty im—
posed by law and as to which there was a duty to report, or
factual findings resulting from an investigation made pursuant
to authority granted by law.

((®)] The following arc not within this exception to the
hearsay rule: ti) investigative reports by police and other law
enforcement personnel; (i) investigative reports prepared by
or for a government, a public office or an agency when offered
by it in a case inwhich itisa party; Qii) factual findings of—
fered by the state in criminal cases; (iv) factual findings re—
sulting from special investigation of a particular complaint,
case, or incident; (v) any matter as to which the sources of
information or other circumstances indicate lack of trust—
worthiness. Any writing admissible under this subdivision
shall be received only if the party offering such writing has
delivered a copy of itor so much thereof as may relate to the
controversy, to each adverse party a reasonable time before
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the trial, unless the court finds that such adverse party has
not been unfairly surprised by the failure to deliver such copy.

(9 Records of Vita! Statistics. Records or data compil —
ations, in any form, of birth, fetal deaths, deaths, or mar—
riages, if the report thereof was made to a public office pur—
suant to requirements of law.

(10) Absence of Public Record or Entry. To prove the
absence of a record, report, s*.tement, or data compilation,
in any form, or the nonoccurrence or nonexistence of a mat—
ter of which a record, report, statement, or data compilation,
in any form, was regularly made and preserved by a public of—
fice or agency, evidence in the form of a certification in ac—
cordance with Rule 902, or testimony, that diligent search
failed to disclose the record, report, statement, or data com—
pilation, or entry.

(11) Records of Religious Organizations. Statements of
births, marriages, divorces, deaths, legitimacy, ancestry, rela—
tionship by blood or marriage, or other similar facts of per—
sonal or family history, contained in a regularly kept record
of a religious organization.

(12) Marriage, Baptismal, and Similar Certificates. State—
ments of facts contained in a certificate that the maker per-
formed a marriage or other ceremony or administered a sac—
rament, made by a clergyman, public official, or other person
authorized by the rules or practices of a religious organiza—
tion or by law to perform the act certified, and purporting to
have been issued at the time of the act or within a reasonable
time thereafter.

(13) Family Records. Statements of fact concerning per—
sonal or family history contained in family bibles, genealogies,
charts, engravings on rings, inscriptions on family portraits,
engravings and urns, crypts, or tombstones, or the like.

(1% Records of Documents Affecting an Interest in
Property. The record of a document purporting to establish
or affect an interest in property, as proof of the content of
the original recorded document and its execution and delivery
by each person by whom it purports to have been executed, if
the record is a record of a public office and an applicable
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statute authorizes the recording of documents of that kind in
that office.

(15) Statements in Documents Affecting a:. Interest in
Property. A statement contained in a document purporting to
establish or affect an interest in property if the matter stated
was relevant to the purpose of the document, unless dealings
with the property since the document was made have been in—
consistent with the truth of the statement or the purport of
the document.

(16) Statements in Ancient Documents. Statements in a
document in existence twenty years or more the authenticity
of which is established.

(17) Market Reports, Commercial Publications. Market
quotations, tabulations, lists, directories, codes, standards, or
other published compilations, generally used and relied upon
by the public or by persons in particular occupations.

(18) Learned Treatises. To the extent called to the at—
tention of an expert witness upon cross-examination or relied
upon by him in direct examination, statements contained in
published treatises, periodicals, or pamphlets on a subject of
history, medicine, or other science or art, established as a re—
liable authority by the testimony or admission of the witness
or by other expert testimony or by judicial notice. IT admitted,
the statements may be read into evidence but may net be re—
ceived as exhibits.

(19) Reputation Concerning Personal or Family History.
Reputation among members of his family by blood, adoption,
or marriage, or among his associates, or in the community, con—
cerning a person’ birth, adoption, marriage, divorce, death,
legitimacy, relationship by blood, adoption, or marriage, an—
cestry, or other similar fact of his personal or family history.

(20) Reputation Concerning lioundarics or General His—
tory. Reputation in a community, arising before controversy,
as to boundaries of or customs affecting lands in the commun —
ity, and reputation as to events of general history important
to the community or state or nation in which located.

(21) Reputation as to Character. Reputation of a per—
son"s character among his associate: or in the community.
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(22) Judgment as to Personal, Family, or General His—
tory, or Boundaries. A judgment as proof of a matter of per—
sonal, family or general history, or boundaries, essential to
the judgment, if the same would be provable by evidence of
reputation.

(23) Other Exceptions. A statement not specifically cov—
ered by any of the foregoing exceptions but having equivalent
circumstantial guarantees of trustworthiness, if the court de—
termines that (a) the statement is offered as evidence of a
material fact; (b) the statement 1is more probative on the
point for which it is offered than any other evidence which
the proponent can procure through reasonable efforts; and
(©) the general purposes of these rules and the interest of
justice will best be served by admission of the statement into
evidence. However, a statement may not be admitted under
this exception unless the proponent of it makes known to the
adverse party sufficiently in advance of the trial or hearing
to provide the adverse party with a fair opportunity to pre—
pare to meet it, his intention to offer the statement and the
particulars of it, including the name and address of the de—
clarant. (Added by Supreme Court Order 364 cffe live August
1, 1979)
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Rule 804. Hearsay Exceptions — Declarant Un-
available.

(@) Definition of Unavailability. Unavailability as a witness
includes situations in which the declarant

(1) isexempted by ruling of the court on the ground of
privilege from testifying concerning the subject matter of his
statement; or

(2) persists in refusing to testify concerning the subject
matter of his statement despite an order of the court to do so;
or

(3) establishes a lack of memory of the subject matter
of his statement; or

(4) isunable to be present or to testify at the hearing be —
cause of death or then existing physical or mental illness or
infimity; or

(5) is absent from the hearing and the proponent of his
statement has been unable to procure his attendance (or in
the case of a hearsay exception under subdivision (b) (2,
), @, or (5), of this rule, his attendance or testimony) by
reasonable means including process.

A declarant is not unavailable as a witness if his ex—
emption, refusal, claim of lack of memory, inability, or ab—
sence is due to the procurement or wrongdoing of the propon—
ent of his statement for the purpose of preventing the wit—
ness from attending or testifying.

(b) Hearsay Exceptions. The following are not excluded by
the hearsay rule if the declarant is unavailable as a witness:

() Former Testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, or in
a deposition taken in coinpH.ance with law in the course of
another proceeding, if the party against whom the testimony
is now offered, or, in a civil action or proceeding, a predeces—
sor in interest, had an opportunity and similar motive to de—
velop the testimony by direct, cross, or redirect examination.

(2) Statement Under Belief of Impending Death. A state—
ment made by a declarant while believing that his death was
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imminent, concerning the cause or circumstances of what he
believed to be his impending death.

(@ Statement Against Interest. A statement which was
at the time of its making so far contrary to the declarant’s
pecuniary or proprietary interest, or so far tended to subject
him to civil or criminal liaility, or to render invalid a claim
by him against another, that a reasonable man in his position
would not have made the statement unless he believed it to be
true. A statement tending to expose the declarant to criminal
liability and offered to exculpate the accused is not admissible
unless corroborating circumstances clearly indicate the trust—
worthiness of the statement.

(4 Statement of Personal or Family History. (A) A
statement concerning the declarants own birth, adoption, mar —
riage, ancestry, or other similar fact of personal or family his—
tory, even though declarant had no means of acquiring per—
sonal knowledge of the matter stated; or (B) a statment con—
cerning the foregoing matters, and death also, of another per—
son, if the declarant was related to the other by blood, adop—
tion, or marriage or was so intimately associated with the
other’s family as to be likely to have accurate information
concerning the matter declared.

(5) Other Exceptions. A statement not specifically cov—
ered by any of the foregoing exceptions but having equivalent
circumstantial guarantees of trustworthiness, if the court de—
termines that (A) the statement is offered as evidence of a
material fact; (B) the statement is more probative on the
point for which itisoffered than any other evidence which the
proponent can procure through reasonable efforts; and (C,
the general purposes of these rules and the interests of jus—
tice will best be served by admission of the statement into
evidence. However, a statement may not be admitted under
this exception unless the proponent of it makes known to the
adverse party sufficiently in advance of the trial or hearing to
provide the adverse party with a fair opportunity to prepare
to meet it, his intention to offer the statement and the particu—
lars of it, including the name and address of the declarant.
(Added by Supreme Court Order 304 effective August 1,1979)
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Changes made - CS HB565

1D Change in title from "prosecution for sexual abuse of minors" to
"prosecution for certain sexual offenses."

2) Line 12 from "prosecution for the crime of sexual abuse of a minor in
any degree" to "prosecution for an offense under AS 11.41.410-11.41.440 or
11.41.455."

3) Line 14 from "a child under the age of 10 describing an act of sexual
contact with the child” to "a child under the age of 10 who is the alleged
victim of the offense describing the conduct establishing the offense."

4) Line 24 inserts (3) "the prosecutor informs the defendant of the
intention to offer the statement and the contents of the statement
sufficiently before the proceedings to give the defendant a fair
opportunity to respond to the statement.”

5) Line 28 - defines "unavailable" and "statement"
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