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WORT: DRAFT WORK DRAFT WORK DRAFT
L e v y1/18/84 ✓

BY TISCHER, FURNACE, LINDAUER, BARNES, SZYMANSKI, ABOOD, BETTISWORTH, BUSSELL, CATO, COWDERY, DUNCAN, FLOOD, FRITZ,FULLER, HERRMANN, LARSON, LISKA, MARTIN, M.M.MILLER, M.W.MILLER, PESTINGER,IN THE HOUSE PHILLIPS, RINGSTAD, SHULTZ, WARD AND HAYESSPONSOR SUBSTITUTE FOR HOUSE BILL NO. 514IN THE LEGISLATURE OF THE STATE OF ALASKATHIRTEENTH LEGISLATURE - SECOND SESSIONA BILLFor an Act e n t i t l e d :  "An Act r e l a t i n g  to the reg u la t io n  o f  p rivate
s c h o o l s ."BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

f  *  Section  1. PURPOSE. In conformity with the fundamental r i g h t  tofreedom o f  r e l i g i o n  guaranteed by the c o n s t i t u t i o n s  o f  the United Statesand the S ta te  o f  Alaska and in re c o g n it io n  o f  the r ig h t  o f  parents to choose to have t h e ir  children educated in p r iv a te  s c h o o ls , i t  is  the purpose o f  t h i s  Act(1) to ensure that in matters o f  education by r e l i g i o u s  organ­i z a t i o n s  the s t a t e  s h a l l  not control  or i n t e r f e r e  with the r ig h t s  o f  con­scien ce  and r e l i g i o u s  l i b e r t y ;(2) to fu r th e r  the s t a t e ' s  le g i t i m a t e  in t e r e s t  in ensuring theq u a l i t y  o f  a l l  education ,  including p r iv a t e  education* and .I r e y W 0*  of-
Q t o  aMww d i v e r s i t y  in e d u c a t i o n  b y \  e n o ^ u r ^ ^ n j ^ j p r j - y a t e

A S  14.02_.020 is a m e n d e d  to read:Sec.  14.07.020. DUTIES OF THE DEPARTMENT. The department s h a l l(1) e x e r c ise  general supervision  over the public  schools  of  the s t a t e  except the Un iversity  o f  Alaska;(2) study the conditions and needs of  the public  schools  ofthe s t a t e  and adopt or recommend plans fo r  the improvement o f  thep u b lic  schools;(3) provide advisory and c o n s u lt a t iv e  services  to a l l  p u b l ic  school governing bodies and personnel;-1 -  SSHB 514
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(4) p r e s e n t ^  Ly r e g u la t io n  a minimum course of study for the p u b l ic  schools;(5) e s t a b l i s h ,  in coordination with the Department of Health and S o c ia l  S e r v i c e s ,  a program fo r  the continuing education of c h i ld ren  who are held in  detention f a c i l i t i e s  in the j . a t e  during the period o f  detention;(6) a c c r e d it  those p ub lic  schools which meet a c c r e d ita t io n  standards prescribed by r e g u la t io n  by the department; these r e g u la ­t io n s  s h a l l  be adopted by the department and presented to the l e g i s l a ­ture during the f i r s t  10 days o f  any regular  s e ss io n ,  and become e f f e c t i v e  45 days a f t e r  p resentation  or at the end o f  the session ,  whichever i s  e a r l i e r ,  unless disapproved by a r e s o lu t io n  concurred in by a m a jo r ity  o f  the members o f  each house;(7) p rescribe  by r e g u l a t i o n ,  a f t e r  c o n su lta t io n  with the s t a t e  f i r e  marshal and the s t a t e  s a n it a r i a n  [DEPARTMENT OF HEALTH AND SOCIAL SERVICES], standards that w i l l  assure h e a l t h f u l  and safe  con­d it i o n s  in the p u b l ic  and p r iv a t e  schools  of  the s ta te  in clud in g  a requirement of  p h y s ic a l  examinations and immunizations in p riv a te  pre-elcmentary s c h o o ls ; the standards fo r  p riv a te  schools  may not be more s tr in g e n t  than those fo r  p ub lic  schools;(8) [IN COOPERATION WITH THE DEPARTMENT OF HEALTH AND SOCIAL SERVICES,] e x e r c is e  general  supervision over p ublic  [AND PRI­VATE] pre-elementary schools [AND OVER THE EDUCATIONAL COMPONENT OF NURSERIES AS DEFINED IN AS 47.35.080(4)];  pre-elementary schools  in t h i s  paragraph means schools  fo r  children ages three through f iv e  years when the schools '  primary fun ction  i s  education al;(9) provide accre d ite d  elementary and secondary correspon­dence study programs a v a i l a b l e  to any Alaskan through a c e n tra l iz e d  o f f i c e  o f  correspondence study;SSHB 514 -2-
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(10) a c c r e d it  p rivate  [ELEMENTARY AND SECONDARY] schools which request a c c r e d it a t io n  and which meet a c c r e d it a t io n  standards prescribed by re g u la t io n  by the department; nothing in th is  paragraph authorizes the department to require r e l i g i o u s  or other private  schools to be l ice n s e d ;(11) review plans fo r  construction o f  new p ub lic  elementary and secondary schools and fo r  additions to and major r e h a b i l i t a t i o n  of e x i s t i n g  p ub lic  elementary and secondary schools  and, in accordance with r e g u la t io n s  adopted by the department, determine and approve the extent of  e l i g i b i l i t y  fo r  s ta te  aid o f  a school construction p ro ject  begun a f t e r  J u l y  1, 1978; for  the purposes of  t h i s  paragraph, "plans" include educational s p e c i f i c a t i o n s ,  schematic design s,  and f i n a l  contract  documents;(12) provide educational  o p p o rtun it ies  in the areas of  vo ca t io n a l  education and t r a i n i n g ,  b a s ic  education,  and f i r e - s e r v i c e  t r a i n in g  to in d iv id u a ls  over 16 years o f  age who are no longer atten d ­ing school;(13) administer the grants awarded under AS 14.11.020.* Sec. 3. AS 14.30.010(b) is  amended to read:(b) This sect io n  does not apply i f  a c h i ld(1) i s  provided an academic education comparable to that o f fered  by tha public  schools in the area,  e i t h e r  by(A) attendance at a priv . ite  school in which the teach­ers are c e r t i f i c a t e d  according to AS 14.20.020;(B) tu to rin g  by personnel c e r t i f i c a t e d  according to AS 14.20.020; or(C) attendance at  an educational  program operated in compliance with AS 14.45.100 - 14.45.140 by a r e l i g i o u s  or otherp r iv a te  school [ATTENDANCE AT A PRIVATE SCHOOL IN WHICH THE
- 3 -  SSHB 514
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AVERAGE STUDENT PROFICIENCY IS NOT LESS THAN THE AVERAGE PROFI­CIENCY FOUND IN THE PUBLIC SCHOOLS IN THE AREA AS MEASURED BY NATIONAL ACHIEVEMENT TESTS; THE DEPARTMENT WITH ASSISTANCE FROM REPRESENTATIVES OF THE PRIVATE SCHOOLS SHALL PROMULGATE REGULA­TIONS DEFINING THE SUBJECT AREAS TO BE TESTED AND THE MINIMUM AVERAGE SCORES TO BE ACHIEVED];(2) attends a school operated by the fe d e r a l  government;(3) has a physical  or mental condition  which a competent medical a u th o rity  determines w i l l  make attendance im p r a c t ic a l ;(A) i s  in the custody o f  a court or law enforcement author­i t i e s  ; (5) i s  temporarily i l l  or in jured ;(6) has been suspended or denied admittance according to AS 14.30.045;(7) resid es  more than two miles from e i t h e r  a p ublic  school or a route on which transportation i s  provided by the school a u th o ri­t i e s ,  except that t h i s  subsection does not apply i f  the c h i ld  resides w ithin two miles o f  a federal  or p riv a te  school which the c h i ld  is e l i g i b l e  and able to attend;(8) i s  excused by action of  the school board o f  the d i s ­t r i c t  at a r eg u la r  meeting or by the d i s t r i c t  superintendent subjectto approval by the school board of the d i s t r i c t  at the next regularmeeting; (9) has completed the 12th grade;(10) i s  enrolled  in a f u l l - t i m e  program o f  correspondencestudy approved by the department; in those school d i s t r i c t s  providingan approved correspondence study program, a student may be enrolled 
»e it h e r  in the d i s t r i c t  correspondence program or in the c en tra l iz e d  correspondence study program;SSHB 514 -4-
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(11) i s  equally  w ell-served by an educational  experience approved by the school board as serving the c h i l d ' s  educational  i n t e r ­ests  despite an absence from school ,  the request fo r  excuse i s  made in w rit in g  by the c h i l d ' s  parents or guardian, and approved by the p r in ­c i p a l  or adm inistrator o f  the school that the c h i ld  a tte n d s .* Sec. 4. AS 14.45.030 i s  amended to read:Sec. 14.45.030. NON-EXEMPT SCHOOLS [ATTENDANCE AND ANNUAL RE­PORTS REQUIRED]. Teachers and others in charge o f  r e l i g i o u s  or other p riv a te  [OR DENOMINATIONAL] schools not operated in compliance with AS 14.45.100 - 14.45.140 are not exempt from laws and regulat io n s  r e l a t i n g  to education. Non-exempt schools s h a l l  make reg u la r  monthly attendance reports and annual reports to the commissioner in the same manner as teachers and superintendents in the public  sch o o ls .* Sec. 5. AS 14.45 i s  amended by adding new sactions to read:ARTICLE 2. EXEMPT RELIGIOUS AND OTHER PRIVATE SCHOOLS.Sec. 14.45.100. EXEMPTION. A r e l ig i o u s  oi other p riv a te  school that complies with AS 14.45.100 - 14.45.140 i s  exempt from other provisions o f  law and r e g u la t io n s  r e l a t i n g  to education except law and r eg u la t io n s  r e l a t i n g  to p h y sica l  h e a l t h ,  f i r e  s a f e t y ,  s a n i t a t i o n ,  immunization, and p hy sica l  examinations.Sec. 14.45.110. REQUIREMENTS OF EXEMPT SCHOOLS. (a) The parent or guardian o f  a c h i ld  enrol led  in a r e l i g io u s  or other p riv a te  school that complies with AS 14.45.100 - 14.45.140 s h a l l  f i l e  an annualn o tice  of  enrollment in the school fo r  the c hild  with the l o c a l  p ublic  school superintendent fo r  the area in which the c h i ld  resid es  on a form provided by the department. The form s h a l l  be signed by the parent or guardian and the c h i e f  adm inistrative  o f f i c e r  of  the school and returned to the l o c a l  p ublic  school superintendent by the parent or guardian. The school s h a l l  n o t i f y  the l o c a l  p ub lic  school-5- SSHB 514



•

1
2

3

4

5

6
7

89
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

superintendent within a reasonable time i f  the c h i ld  i s  no longer enrolled in or attending the school.(b) \  r e l i g i o u s  or other p riv a te  school that e l e c t s  to complywith AS 14.45.100 - 14.45.140 s h a l l  maintain monthly attendance r e ­cords fo r  each student en rol led  in the school ,  s h a l l  operate on a regular  schedule, excluding reasonable holidays and v a c a t io n s ,  during at  le a s t  180 days o f  the year ,  and s h a l l  make an annual report to the commissioner o f  the number o f  students in each grade and the school calendar.Sec. 14.45.120. STANDARDIZED TESTING REQUIREMENTS. (a) A r e l i g i o u s  or other p r iv a te  school that e l e c t s  to comply with AS 14.-  45.100 - 14.45.140 s h a l l  administer a n a t i o n a l l y  standardized test  se le c ted  by the c h i e f  adm in istra t iv e  o f f i c e r  o f  the school to a l l  students enrolled  in grades fo u r ,  s i x ,  and e ig h t  at  l e a s t  once each school year.(b) The n a t i o n a l l y  standardized t e s t  must measure achievement in English grammar, reading,  s p e l l i n g ,  and mathematics.(c) A r e l i g i o u s  or other p riv a te  school that e l e c t s  to comply with AS 14.45.100 - 14.45.140 shall  maintain records of  the r e s u l t s  of  the n a t i o n a l l y  standardized t e s t s  and the records s h a l l  be made a v a i l ­able to the parent or guardian o f  the student.  Each school s h a l l  make composite te s t  r e s u l t s  fo r  the school a v a i l a b l e  annually to an autho­rized rep resen tative  of the department. The composite t e s t  r e s u l t s  of  a r e l i g i o u s  or other p r iv a te  school operated in  compliance with AS 14.45.100 - 14.45.140 are not public  information unless each p ublic  school (1) i s  a lso  required to administer a n a t i o n a l l y  standard­ized t e s t  that measures achievement in English grammar, reading,  s p e l l i n g ,  and mathematics; and SSHB 514 -6-
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(2) the composite t e s t  r e s u lt s  fo r  each p ub lic  school are p ub lic  information.Sec. 14.45.130. RECORDS. (a) A r e l i g i o u s  or other p rivate  school that  e l e c t s  to comply with AS 14.45.100 - 14.45.140 s h a l lmaintain permanent student records r e f l e c t i n g  immunizations, p hy sica l  examinations, standardized t e s t i n g ,  academic achievement, and courses taken at the school .(b) The c h i e f  adm in istrative  o f f i c e r  of a school that e l e c t s  to comply with AS 14.45.100 - 14.45.140 s h a l l  c e r t i f y  under oath to the department that the records required under (a) o f  t h i s  se ct io n  are being maintained.Sec. 14.45.140. DEFINITION. In th is  chapter(1) " r e l i g i o u s  school" means a p riv a te  school operated by a church or other r e l i g i o u s  organization that does not receive  d ir e c t  s t a t e  or fe d e ra l  funding.* Sec.  6. AS 14.45.020 i s  repealed.

- 7 - SSHB 514



» C 5 R • ALASKA COUNC IL  OF  SCHOOL  ADMIN ISTRATORS <
326 F ou rth  St., S u ite  #510 J u n e a u , A la sk a  99801 586-9702

an organization of Alaskan Schoo l Administrators

January 24, 1984

The Honorable Mae Tischer 
House of Representatives 
Chairman, Health, Education 

and Social Services 
Pouch V
Juneau, AK 99811

Dear Representative Tischer:

The Alaska Council of School Administrators would like to go on record as 
supporting H.B. 514 as amended. We are particularly pleased that the bill 
calls for a process of notifying local school districts about enrolled 
or non-enrolled students as found in Sec. 14.45.110. This bill enables the 
chief administrative officer of a district to fulfill his requirements under 
the compulsory attendence law AS Sec. 14.30.030.

Once again, we support the bill as written and urge ~ ^  adoption.

Sincerely,

Don MacKinnon 
Executive Secretary

DM:clc



American Association of University WomenAlaska State Division
S u s a n  R. C l a r k ,  S t a t e  L e g i s l a t i v e  

C h a i r
1 1 0 9  C S t r e e t ,  J u n e a u ,  Ak. 9 9 8 0 1  
(907) 5 8 6 - 6 9 5 2

23 J a n u a r y  1984

T h e  A l a s k a  D i v i s i o n  o f  AAU!*7 w o u l d  l i k e  t o  g o  o n  r e c o r d  in 
s u p p o r t  o f  an a m e n d m e n t  t o  H B  5 1 9 / S 3  354, r e l a t i n g  to t h e  r e g u l a t i o n  
of  p r i v a t e  s c h o o l s .  O n  p a g e  t w o  o f  t h e  b i l l  (in Sec. 2. A S  1 4 . 0 7 . 0 2 0 . )  
w e  w o u l  1 r e c o m m e n d  t h a t  (8) r e a d  as  f o l l o w s :  " . . . p r e - e l e m e n t a r y
s c h o o l s  in t h i s  p a r a g r a p h  m e a n s  s c h o o l s  f o r  c h i l d r e n  a g e s  t h r e e  t h r o u g h  
f i v e  y e a r s  w h e n  t h e  s c h o o l ' s  p r i m a r y  f u n c t i o n  is e d u c a t i o n a l  a n d  t h e  
c r o g r a m  o p e r a t e s  f o r  f o u r  o r  f e w e r  h o u r s  a d a y . " O f  s p e c i f i c  c o n c e r n  
to u s  is t h e  h e a l t h  a n d  s a f e t y  o f  p r e - e l e m e n t a r y  c h i l d r e n  a g e s  3 
t h r o u g h  5 w h o  s p e n d  f r o m  f i v e  t o  10 o r  m o r e  h o u r s  d a i l y  in  c a r e  o u t s i d e  
t h e i r  h o m e .

W i t h o u t  th i s  a m m e n d m e n t  a l o o p h o l e  is c r e a t e d  o r  r a t h e r  m a i n ­
t a i n e d  in A l a s k a  s t a t u t e  t h a t  p e r m i t s  a n y  p r o g r a m  o f f e r i n g  c a r e  to 
c h i l d r e n  u p  to 10 h o u r s  o r  m o r e  a d a y  t o  e x e m p t  i t s e l f  f r o m  h e a l t h  
a n d  s a f e t y  r e g u l a t i o n s  g o v e r n i n g  a l l  A l a s k a n  d a y  c a r e  c e n t e r s  - e v e n  
t h o u g h  t h a t  p r o g r a m  is n o t  f u n c t i o n a l l y  d i f f e r e n t  f r o m  a d a y  c a r e  
p r o g r a m .  T h e  D e pt, o f  E d u c a t i o n  h a s  b e e n  c a l l e d  t o  t a s k  o v e r  
the l a s t  s e v e r a l  y e a r s  b y  b o t h  t h e  S t a t e  D i v i s i o n  o f  I n t e r n a l  A u d i t  
a n d  t h e  F e d e r a l  O f f i c e  o f  C h i l d  D e v e l o p m e n t  for t h e  l a c k  o f  a c l e a r  
d e f i n i t i o n .  S a y s  t h e  l a t t e r :  :,Y o u r  s t a t u t e  is i n d e e d  w e a k ,  a l l o w i n q
f or c o n f u s i o n  a n d  a l m o s t  a n y  i n t e r p r e t a t i o n . . . "  T h e  D ept, a u d i t  
f o u n d  t h a t  " n e i t h e r  o f  t h e  s t a t u t e s  [ D . G . E . ' s  w o r d i n g  n o r  D.II.S.S's 
A S  4 7 . 3 5 . 0 1 0 - 8 0 ]  s e t  c r i t e r i a  n o r  d e f i n e  w h a t  is to b e  c o n s i d e r e d  a 
p r i m a r i l y  e d u c a t i o n a l  f a c i l i t y  v e r s u s  a c h i l d  c a r e  f a c i l i t y ; "  a n d  
" b e c a u s e  p r i m a r i l y  e d u c a t i o n a l  h a s  n o t  b e e n  d e f i n e d ,  n e i t h e r  t h e  r e g u l a t o r  
D e p a r t m e n t s ,  t h e  f a c i l i t i e s  t h e m s e l v e s ,  n o r  t h e  p u b l i c  h a s  a p o s i t i v e  
d e f i n i t i o n  to u s e  in d e c i d i n g  w h e t h e r  o r  n o t  a p r o g r a m  is a p r e s c h o o l  
o r  d a y c a r e  p r o g r a m .  A s  a r e s u l t ,  a n y  f a c i l i t y  m a y  c h o o s e  to b e  
c l a s s i f i e d  as a p r e s c h o o l ,  a n d  a v o i d  t h e  r e q u i r e m e n t  to  c o m p l y  w i t h  
d a y c a r e  sfc a n d a r d s ."

O n e  o f  t h e  i s s u e s  i n v o l v e d  h e r e  is t h a t  e d u c a t i o n  o f  p r e -  
e l e m e n t a r y  c h i l d r e n  is d i f f e r e n t  t h a n  t h e  a c a d e m i c  e m p h a s i s  o f  e l e m e n t a r y  
e d u c a t i o n ,  d u e  t o  s h o r t e r  a t t e n t i o n  s p a n s ,  t h e  n e e d  f o r  m o r e  
p h y s i c a l  m o v e m e n t  (and t h e  n e e d  f o r  p h y s i c a l  r e s t ) , a n d  the u n d e r l y i n g  
n e c e s s i t y  o f  c h i l d r e n  n e e d i n g  to l e a r n  p r e - a c a d e m i c  s k i l l s .  G o a l s  
for a p r e - s c h o o l e r  a r e  d i f f e r e n t  t h a n  t h o s e  for a n  o l d e r  c h i l d ,  a n d  
E a r l y  C h i l d h o o d  e d u c a t o r s  s e t  o u t  t h e  f o l l o w i n g  a s  d e s i r a b l e  o u t c o m e s  
o f  a p r e s c h o o l  e d u c a t i o n :
a. D e v e l o p m e n t  o f  a p o s i t i v e  s e l f - c o n c e p t ,  a s e n s e  o f  s e l f - w o r t h

t h a t  c o m e s  f r o m  e x p e r i e n c i n g  s u c c e s s ,  a n d  a g r o w i n g  a w a r e n e s s  
o f  o n e ' s  s t r e n g t h s  as w e l l  as  o n e ' s  w e a k n e s s .

b. A c h i e v e m e n t  o f  i n d e p e n d e n c e  in d e c i s i o n  m a k i n g  a n d  a s e n s e  of
m a s t e r y  o v e r  o n e ' s  e n v i r o n m e n t  ( b u t t o n s ,  b o w s  arid z i p p e r s . . . ) ;  
p l u s  a n  a c h i e v e m e n t  o f  m u t u a l  i n t e r d e p e n d e n c e  - a s e n s e  o f  
r e s p o n s i b i l i t y  f o r  s e l f  a n d  o t h e r s  w i t h i n  a c o m m u n i t y  o r  g r o u p .

c. M o v e m e n t  f r o m  p r e o c c u p a t i o n  w i t h  o n e ' s  o w n  b i o l o g i c a l  a n d



p s y c h o l o g i c a l  n e e d s  t o w a r d  i n v o l v e m e n t  in o u t s i d e  i n t e r e s t s  
a n d  a c t i v i t i e s ;  f i n d i n g  p l e a s u r e  f r o m  h u m a n  i n t e r a c t i o n ;  
s e e k i n g  p r o b l e m s  a n d  f i n d i n g  s a t i s f a c t i o n  in s o l v i n g  them.

d. I n t e r n a l i z i n g  t h e  c o n c e p t s  o f  p r o b l e m  s o l v i n g  a b i l i t i e s .
e. C c p i n g  w i t h  c h a n g e  a n d  w i d e r  r e l a t i o n s h i p s .

P a r e n t s  o v e r w h e l m i n g l y  w a n t  t h e  o p t i o n  o f  a n  e n r i c h m e n t  p r o g r a m  
for t h e i r  c h i l d r e n  - t h e  i n c l u s i o n  o f  l i f e - e x p a n d i n g  e x p e r i e n c e s  n o t  
n o r m a l l y  a v a i l a b l e  in t h e  h o m e  - a n d  e a r l y  e n r i c h m e n t  h a s  b e e n  s h o w n  
to b e  i m p o r t a n t  t o  t h e  f u l l  d e v e l o p m e n t  o f  a l l  t y p e s  a n d  c l a s s e s  o f  
c h i l d r e n .  B e c a u s e  o f  t h e s e  f a c t o r s  a l l  q u a l i t y  c h i l d c a r e  p r o g r a m s  
at t h e  p r e - e l e m e n t a r y  l e v e l  h a v e  (and a l l  p r o g r a m s  a r e  e n c o u r a a e d  to 
have) e d u c a t i o n a l  c o m p o n e n t s  t e a c h i n g  t h e  b a s i c  l i f e  s k i l l s  o f  
s e l f - s u f f i c i e n c y ,  s o c i a l i z a t i o n ,  a n d  b a s i c  c o g n i t i v e  s k i l l s .  P a r e n t s  
a n d  c o m m u n i t y  a r e  n o  l o n g e r  w i l l i n g  to a c c e p t  c u s t o d i a l  c h i l d c a r e  
or " w a r e h o u s i n g "  o f  k i d s  as  a c c e p t a b l e .  T h u s  b a s e d  on  e d u c a t i o n a l  
c o n t e n t  t h e r e  is n o  f u n c t i o n a l  d i f f e r e n c e  b e t w e e n  a f u l l  d a y  " p r e s c h o o l "  
a n d  a g o o d  d a y  c a r e  c e n t e r .  In f a c t  in t h e  D . O . E .  a u d i t ,  "of t h e  19 
d a y c a r e  p r o g r a m s  s u r v e y e d ,  18 s t a t e d  t h e y  o f f e r e d  a p r e s c h o o l  p r o g r a m . "  
I r o n i c a l l y  in A l a s k a  w h i l e  p a r e n t s  a r e  l u r e d  b y  t h e  t e r m  " p r e s c h o o l "  
i n t o  t h i n k i n g  t h e y  a r e  d o i n g  b e t t e r  b y  t h e i r  c h i l d r e n ,  t h e  s t a n d a r d s  
for p r e s c h o o l s  a r e  c o n s i d e r a b l y  l o w e r  t h a n  for d a y c a r e  c e n t e r s .
[See a t t a c h m e n t  f o r  c o m p a r i s o n . ]

W h e n  a y o u n g  c h i l d  is in c a r e  for a l l  d a y  e v e r y  day, the 
p r o g r a m  c e a s e s  t o  be  s o l e l y  a " s c h o o l "  a n d  m u s t  i n c l u d e  a t t e n t i o n  to 
n u t r i t i o n a l  n e e d ~ ,  r e st, s t a f f  h e a l t h ,  a d e q u a t e  s u p e r v i s i o n  w i t h  e n o u g h  
s t a f f  to a t t e m p t  t o  m e e t  t h e  i n d i v i d u a l  n e e d s  o f  e a c h  c h i l d ,  a n d  
e n o u g h  s p a c e  to m e e t  t h e  n e e d  to b e  p h y s i c a l l y  a c t i v e .  Q u a l i t y  
c h i l d c a r e  is c o m m o n l y  d e s c r i b e d  in n a t i o n a l  s t u d i e s  as h a v i n g  a t i g h t  
c h i l d / s t a f f  r a t i o  (a s m a l l  n u m b e r  o f  c h i l d r e n  to e a c h  s t a f f  m e m b e r ) .  
S a f e t y  in e m e r g e n c i e s  is a f a c t o r ,  b u t  in n o r m a l  t i m e s  c h i l d r e n  u n d e r  
f i v e  n e e d  m o r e  i n d i v i d u a l  a t t e n t i o n  t h a n  t h e y  w i l l  e v e r  n e e d  at  a n y  
o t h e r  time. T o  f o r m ^ s t r o n g  a n d  p o s i t i v e  s e l f - c o n c e p t ,  c h i l d r e n  n e e d  
to b e  l i s t e n e d  to, s u p p o r t e d  a n d  e n c o u r a q e d .  A  l a r g e  n u m b e r  o f  c h i l d r e n  
can be t o l e r a t e d  in " s c h o o l " - l i k e  s i t u a t i o n s  for s h o r t  p e r i o d s  d u r i n g  
t h e  d a y  w h e n  a c t i v i t i e s  a r e  h i g h l y  s t r u c t u r e d ,  b u t  t h e  e m p h a s i s  m u s t  
n e c e s s a i r l y  b e  o n  c o n t r o l .  O n  a f u l l  t i m e  b a s i s  t h a t  c a n  c o n t r i b u t e  
to d e g r e e s  o f  " m a t e r n a l  d e p r i v a t i o n "  r e s u l t i n g  f r o m  t h e  l a c k  o f  a s t r o n g ,  
r e w a r d i n g  r e l a t i o n s h i p  in the e a r l y  y e a r s  w i t h  a s i n g l e  c l o s e  a d u l t .  
" P r e s c h o o l s "  h a v e  n o  c h i l d / s t a f f  r a t i o  r e q u i r e m e n t s .  S i m i l a r l y  " p r e­
s c h o o l s "  h a v e  n o  m i n i m u m  s p a c e  r e q u i r e m e n t s  a l t h o u g h  t h e  D . O . E .  a u d i t  
p o i n t e d  o u t  t h a t  a d e q u a t e  s p a c e  is " a b s o l u t e l y  n e c e s s a r y  to e n s u r e  a 
q u a l i t y ,  d e v e l o p m e n t a l l y - o r i e n t a t e d  c h i l d  c a r e  p r o g r a m " :

"t h e  h i g h e r  t h e  q u a l i t y  o f  s p a c e  in a c e n t e r ,  the m o r e  
l i k e l y  w e r e  t e a c h e r s  to b e  s e n s i t i v e  a n d  f r i e n d l y  in t h e i r  
m a n n e r  t o w a r d  c h i l d r e n ,  to e n c o u r a g e  c h i l d r e n  in t h e i r  s e l f­
c h o s e n  a c t i v i t i e s  a n d  to t e a c h  c o n s i d e r a t i o n  for t h e  r i g h t s  
a n d  f e e l i n g s  o f  s e l f  a n d  o t h e r s .  W h e r e  s p a t i a l  q u a l i t y  w a s  
low, c h i l d r e n  w e r e  less l i k e l v  to be i n v o l v e d  a n d  i n t e r e s t e d ,  
w e r e  m o r e  l i k e l y  t o  e x h i b i t  a g r e s s i v e  b e h a v i o r ,  a n d  t e a c h e r s  m o r e  
l i k e l y  t o  b e  n e u t r a l  a n d  i n s e n s i t i v e  in t h e i r  m a n n e r ,  to u s e  
l a r g e  a m o u n t s  o f  g u i d a n c e  a n d  r e s t r i c t i o n ,  a n d  to t e a c h  
a r b i t r a r y  r u l e s  o f  s o c i a l  l i v i n g . "

T h e r e  c a n  be  a w o r k a b l e  d e f i n i t i o n  o f  " p r e - e l e m e n t a r y  s c h o o l " .
M o s t  l e g i t i m a t e  p r e - s c h o o l s  o p e r a t e  f r o m  t w o  a n d  a h a l f  t o  t h r e e



h o u r s  a da y ,  as d o  m o s t  k i n d e r g a r t e n s  for 6 y e a r  o l d s .  E v e n  e l e m e n t a r y  
a n d  h i g h  s c h o o l  k i d s  d o  n o t  a t t e n d  s c h o o l  l o n g e r  t h a n  a b o u t  6 h o u r s  a 
day, y e t  w e  p e r m i t  t h r e e  y e a r  o l d s  t o  a t t e n d  " s c h o o l "  10 h o u r s  a day.
W e  e x p e c t  p r e - s c h o o l s  to o f f e r  a f a i r l y  h i g h l y  s t r u c t u r e d  p r o g r a m  for 
c h i l d r e n  a n d  o f t e n  t h e  c h i l d / s t a f f  r a t i o  is l a r g e  (20 or  m o r e  y o u n g s t e r s  
to 1 a d u l t ) , b u t  o n  a s h o r t  t i m e  b a s i s  t h i s  c a n  b e  a c c e p t a b l e .  B e y o n d  
f o u r  h o u r s  t h e  n e e d s  o f  s m a l l  c h i l d r e n  d e m a n d  m o r e  n u r t u r i n g  a n d  less 
s t r u c t u r e d  c a r e ,  m o r e  s p a c e  a n d  less c o n t r o l ,  p r o v i s i o n  for a n u t r i t i o n a l  
m e a l  a n d  s n a c k r , a t i m e  for r e s t  a n d  n a p s ,  a n d  t h e  a s s u r a n c e  t h a t  s t a f f  
a r e  n o t  c a r r i e r s  o f  T . 5 . , a n d  a s s u r a n c e  t h a t  an  e m e r g e n c y  p l a n  is o p e r a b l  
A f t e r  f o u r  h o u r s  c h i l d r e n  n e e d  m o r e  i n d i v i d u a l  a t t e n t i o n .

A l l  50 s t a t e s  r e g u l a t e  f u l l - d a v  c h i l d  c a r e ,  t h o u g h  in m a n y  
s t a t e s  it t o o k  a t r a g e d y  t o  e n a c t  l i c e n c i n g  l aws. W i t h o u t  t h i s  
a m e n d m e n t ,  A l a s k a  is the o n l y  s t a t e  n o t  r e g u l a t i n g  fu l l  d a y  p r o g r a m s  
w h i c h  a r e  f u n t i o n a l l y  i d e n t i c a l  tc d a y  c a r e  c e n t e r s .
T h e  r e s u l t s  a r e  a " r i s k  to c h i l d r e n " ,  s a y s  t h e  D . O . E .  a u d i t ,  for 
" p r o g r a m s  q u i c k l y  c a l l  t h e m s e l v e s  p r e - e l e m e n t a r y  s c h o o l s  w h e n  t h e y  l e a r n  
t h a t  is a m e a n s  o f  e s c a p i n g  r e g u l a t i o n s . "  P l e a s e  d o n ' t  let t r a a e d y  
h a v e  t o  h a p p e n  fi r s t ,  befora w e  c o r r e c t  w h a t  no  o t h e r  s t a t e  w i l l  
t o l e r a t e .



. - Than Oavcare Standarcs

In Alaska, the Department of Education's standards for preschools are 
lower than the Department of Health and Social Services standards for 
daycare centers. For example, the only preschool standard equal to 
daycare standards is the immunization standard as shown in the following 
table.

t

COMPARISON OF DAYCARE AND PRESCHOOL STANDARDS

STANDARD DAYCARE PRESCHOOLSI
License Renewal Annual 5 yrs.
Agency Review Annual 5 yrs.
Staff Pupil Ratio 1-10 no standard
Indoor Space 35 sq. ft.per child no standard
Outdoor space 75 sq. ft.per child no standard
Fire Inspection Annual 5 years
Sanitation Inspection Annual 5 years •
Health Program required no standard
Prone Rest requi red no standard

Immunizations requi red requi red
Nutrition Program requi red no standard

* Corporal Punishment regulated no standard

The Department of Health and Social Services also requires that daycare 
programs provide opportunities and experiences to promote the individual 
child's physical, emotional, social and intellectual growth, as outlined 
below:

opportunities for balance of active/quiet play, group and 
individual, and indoor and outdoor play,
opportunities for individual self expression in conversation.
imaginative play and creative expressions;
use of games, toys, books, sand, puzzles, for intellectual and
social development;
walking excursions/field trips; and
equipment and furniture be of sufficient quality and quantity 
and appropriate to a child's use.

* T h e  r e g u l a t i o n  r e a d s :  " S a t i s f a c t o r y  c o m p l i a n c e  w i t h  t h i s
s u b s e c t i o n  r e q u i r e s  t h a t  ... (7) c a r e g i v e r s  n o t  u s e  a n y  
f o r m  o f  c o r p o r a l  p u n i s h m e n t  u n l e s s  o t h e r w i s e  a p p r o v e d  in 
w r i t i n q  by t h e  p a r e n t  of  the c h i l d ,  a n d  t h a t  t h e y  n o t  use 
a n y  o t h e r  t e c h n i q u e  w h i c h  is h u m i l i a t i n g ,  s h a m i n g ,  f r i g h t e n­
ing, o r  o t h e r w i s e  d a m a g i n g  to a c h i l d . "

** " S e v e r a l  s t u d i e s  h a v e  f o u n d  t h a t  m o s t  s o c i a l  i n v o l v e m e n t
a p p e a r s  to o c c u r  at m e d i u m  d e n s i t y  (35-50 sq. ft. p e r  c h i l d ) ,  
w h i l e  a g r e s s i v e n e s s  o c c u r s  a t  hicrher d e n s i t i e s  (below 
35 sq. ft.) a n d  r a n d o m  b e h a v i o r  o c c u r s  in l a r g e  u n d i f f e r e n t i a t e d  
s e t t i n g s  (over 50 sq. ft.)."
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Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  of CS H B  514 ( H E S S ) , 
" A n  A c t  r e l a t i n g  to the r e g u l a t i o n  of p r i v a t e  s c h o o l s . "  T h e  
m a i n  t h r u s t  of the b i l l  is Co a l l o w  r e l i g i o u s  a n d  o t h e r  
p r i v a t e  s c h o o l s  to opt out of the g e n e r a l  laws and 
r e g u l a t i o n s  a p p l i c a b l e  to p r i v a t e  s c h o o l s  if they a g r e e  to 
c o m p l y  w i t h  c e r t a i n  m i n i m a l  r e q u i r e m e n t s .

S e c t i o n  1 s t a t e s  that the p u r p o s e  of  the b i l l  is to g u a r a n -  
tee that the s t a t e  w i l l  n o t  i n t e r f e r e  w i t h  the c o n s t i t u t i o n­
al r i g h t  o f  f r e e d o m  of r e l i g i o n  w h i l e  at the same time 
e n s u r i n g  the q u a l i t y  o f  all e d u c a t i o n  in the s tate and 
m i n i m i z i n g  the the r e g u l a t i o n  of p r i v a t e  e d u c a t i o n .

S e c t i o n  2 a m e n d s  the d u t i e s  of the D e p a r t m e n t  o f  Educ ition 
w i t h  r e s p e c t  to p r i v a t e  e d u c a t i o n  (AS 1 4 . 0 7 . 0 2 0 ) .  I l p r o­
v i d e s  that the d e p a r t m e n t  w i l l  c o n s u l t  w i t h  the s t a t e  fire 
m a r s h a l l  a n d  the s tate s a n i t a r i a n  r a t h e r  than the D e p a r t m e n t  
o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  on m a t t e r s  of h e a l t h  and s a f e­
ty (AS 1 4 . 0 7 . 0 2 0 ( 7 ) ) .  It c l a r i f i e s  th a t  the d e p a r t m e n t  m u s t  
r e q u i r e  p h y s i c a l  e x a m i n a t i o n s  a n d  i m m u n i z a t i o n s  in p r i v a t e  
p r e - e l e m e n t a r y  s c h o o l s  (AS 1 4 . 0 7 . 0 2 0 ( 7 ) ) .  S e c t i o n  2 a l s o  
p r o v i d e s  that the d e p a r t m e n t  is no  l o n g e r  r e s p o n s i b l e  for 
the general s u p e r v i s i o n  of p r i v a t e  p r e - e l e m e n t a r y  s c h o o l s  
a n d  n u r s e r i e s .  S u p e r v i s i o n  o v e r  p u b l i c  p r e - e l e m e n t a r y  
s c h o o l s  w i l l  no  l o n g e r  b e  d o n e  in c o o p e r a t i o n  w i t h  the 
D e p a r t m e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  (AS 1 4 . 0 7 . 0 2 0 ( 8 ) ) .  
F i n a l l y ,  s e c t i o n  2 m a k e s  c l e a r  that the d e p a r t m e n t  m a y  p r o­
vi d e  v o l u n t a r y  a c c r e d i t a t i o n  for a n y  p r i v a t e  school, that 
r e q u e s t s  it, a l t h o u g h  the d e p a r t m e n t  is not a u t h o r i z e d  to 
r e q u i r e  p r i v a t e  s c h o o l s  to be l i c e n s e d  (AS 1 4 . 0 7 . 0 2 0 ( 1 0 ) ) .
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Section 3 amends the s t a t e ' s  compulsory education law (AS 14.30.010) to provide that attendance at a school operating in compliance with AS 14.45 (see sectio n  5, below) s a t i s f i e s  the compulsory education requirements.Section 4 provides that a p r iv a te  school that does not choose to comply with AS 14.45 (see section 5, below), is  not exempt from other laws and reg u la t io n s  r e l a t i n g  to education and must make attendance reports in the same man­ner as p ublic  schools .Section 5 provides the minimum requirements a r e l i g i o u s  or other p rivate  school must meet i f  i t  e l e c t s  to be exempt from other provisions of  law and r e g u la t io n s .  However, even these schools are subject  to laws and reg u la t io n s  r e l a t i n g  to p hy sica l  h e a lt h ,  f i r e  s a f e t y ,  s a n i t a t i o n ,  immunization, and p hysical  examinations (AS 14.45.100).The parent or guardian of  a c h i ld  enrolled  in an exempt school must f i l e  an annual notice  of  enrollment with the l o c a l  public  school superintendent on a form signed by the school administrator and the parent (AS 14.45.110(a)). The school must n o t i f y  the l o c a l  p ublic  school superintendent i f  the c h i ld  i s  no longer attending or enrol led  in the school.  The exempt school must maintain monthly attendance records, operate on a regular  schedule o f  at le a s t  180 days, and r e ­port to the commissioner of  education annually the number of  students enrolled in each grade and the school calendar (AS 14.45.110(b)).An exempt school must a lso  administer a n a t io n a l ly  s ta n ­dardized te s t  to a l l  students in grades fo ur ,  s i x ,  and eight  a t  le a s t  once each school year (AS 14.45.120(a)).  The te s t  must measure achievement in English grammar, reading, s p e l l i n g ,  and mathematics (AS 14.45.120(b)). The school must maintain records o f  the r e s u lt s  of  these te sts  and make them a v a i la b le  to the parent or guardian o f  the student.The school i s  required to make composite t e s t  r e s u lt s  a v a i l ­able annually to an authorized rep resentative  of  the Depart­ment o f  Education, but these r e s u lt s  are not public  informa­tion unless each public  school i s  sub ject  to s im ila r  t e s t i n g  requirements, the r e s u l t  o f  which are a lso  public  (AS x 4 .4 5 .1 2 0 ( c ) ) .The exempt schools are a lso  required to maintain permanent student records r e f l e c t i n g  immunizations, p hy sica l  examina­t i o n s ,  standardized t e s t i n g ,  academic achievement, and



R e p r e s e n t a t i v e  M a e  T i s c h e r  
P a g e  3
J a n u a r y  20, 1984

c o u r s e s  t a k e n  at the school. T h e  a d m i n i s t r a t o r  of  the 
s c h o o l  m u s t  c e r t i f y  u n d e r  o a t h  th a t  t h e s e  r e c o r d s  are b e i n g  
m a i n t a i n e d  (AS 1 4 . 4 5 . 1 3 0 ) .  F i n a l l y ,  " r e l i g i o u s  s c h o o l , "  as 
u s e d  in t h e s e  s e c t i o n s ,  is d e f i n e d  as a p r i v a t e  s c h o o l  
o p e r a t e d  b y  a c h u r c h  o r  o t h e r  r e l i g i o u s  o r g a n i z a t i o n  that 
does n o t  r e c e i v e  d i r e c t  s t a t e  or f e d e r a l  f u n d i n g  
(AS 1 4 . 4 5 . 1 4 0 ) .

It s h o u l d  b e  k e p t  in m i n d  th a t  t h e s e  p r o v i s i o n s  are n o t  m a n  
d a t o r y  u n l e s s  the p r i v a t e  s c h o o l  c h o o s e s  to e x e m p t  i t s e l f  
f r o m  o t h e r  laws a n d  r e g u l a t i o n s  r e l a t i n g  to e d u c a t i o n .
A l s o ,  this o p t i o n  is a v a i l a b l e  to all p r i v a t e  s c h o o l s ,  r e l i  
g i o u s  and o t h e r w i s e .

K B L :oj b 
J 2 / 0 5 7



To: L e g i s l a t o r s  a n d  i n t e r e s t e d  o t h e r s

F r o m :  L e a g u e  o f  W o m e n  V o t e r s ,  A A U W  ( A m e r i c a n  A s s o c i a t i o n  o f  U n i v e r s i t y
W o m e n ) , N A E Y C  ( N a t i o n a l  A s s o c i a t i o n  for t h e  E d u c a t i o n  o f  
Y o u n g  C h i l d r e n ) , t h e  A l a s k a  W o m e n ' s  L o b b y

Re: S B  354, H B  514 A n  A c t  r e l a t i n g  t o  t h e  r e g u l a t i o n  o f  p r i v a t e  s c h o o l s .

R e q u e s t i n g :  A n  a m m e n d m e n t  d e f i n i n g  t h e  t e r m  " p r e - e l e m e n t a r y  s c h o o l "
i n  S e c .  2. A S  1 4 . 0 7 . 0 2 0 .  ( 8 ) . . . " p r e - e l e m e n t a r y  s c h o o l s  is t h i s
p a r a g r a p h  m e a n s  s c h o o l s  f o r  c h i l d r e n  a g e s  t h r e e  t h r o u g h  f i v e  
y e a r s  w h e n  t h e  s c h o o l s ' p r i m a r y  f u n c t i o n  i s  e d u c a t i o n a l  a n d  t h e  
p r o g r a m  o p e r a t e s  f o r  f o u r  o r  f e w e r  h o u r s  p e r  d a y ."

P r o b l e m :  W i t h o u t  t h i s  a m m e n d m e n t  a  l o o p h o l e  is c r e a t e d  in A l a s k a
s t a t u t e  t h a t  p e r m i t s  a n y  p r o g r a m  o f f e r i n g  c a r e  t o  c h i l d r e n  u p  t o
10 h o u r s  o r  m o r e  a d a y  t o  e x e m p t  i t s e l f  f r o m  h e a l t h  a n d
s a f e t y  r e g u l a t i o n s  g o v e r n i n g  a l l  A l a s k a n  d a y  c a r e  c e n t e r s  - e v e n
t h o u g h  t h a t  p r o g r a m  i s  n o t  f u n c t i o n a l l y  d i f f e r e n t  f r o m  a 
d a y  c a r e  p r o g r a m .

I s s u e s :  (1) E d u c a t i o n  o f  p r e - e l e m e n t a r y  c h i l d r e n  is d i f f e r e n t  t h a n
t h e  a c a d e m i c  e m p h a s i s  o f  e l e m e n t a r y  e d u c a t i o n ,  d u e  t o  s h o r t e r  
a t t e n t i o n  s p a n s  a n d  t h e  n e e d  f o r  m o r e  p h y s i c a l  m o v e m e n t .

(2) A l l  q u a l i t y  c h i l d c a r e  p r o g r a m s  a t  t h e  p r e - e l e m e n t a r y  l e v e l  
h a v e  e d u c a t i o n a l  c o m p o n e n t s  w h i c h  i n c l u d e  t e a c h i n g  b a s i c  l i f e  
s k i l l s  i n c l u d i n g  s e l f - s u f f i c i e n c y ,  s o c i a l i z a t i o n ,  a n d  b a s i c  
c o g n i t i v e  s k i l l s . B a s e d  o n  c o n t e n t  t h e r e  i s  n o  f u n c t i o n a l  
d i f f e r e n c e  b e t w e e n  a f u l l  d a y  " p r e - s c h o o l "  a n d  a g o o d  d a y  c a r e  
c e n t e r .

(3) W h e n  a  y o u n g  c h i l d  i s  i n  c a r e  for a l l  d a y  e v e r y  d a y ,  t h e  
p r o g r a m  c e a s e s  t o  b e  s o l e l y  a " s c h o o l "  a n d  m u s t  i n c l u d e  a t t e n t i o n  to 
n u t r i t i o n a l  n e e d s ,  h e a l t h  o f  t h e  s t a f f ,  s u p e r v i s i o n  w i t h  a t
l e a s t  o n e  s t a f f  p e r s o n  to  10 p r e - s c h o o l e r s  so t h a t  t h e
s t a f f  c a n  a t t e m p t  t o  m e e t  t h e  i n d i v i d u a l  n e e d s  o f  e a c h
c h i l d ,  a n d  e n o u g h  s p a c e  t o  m e e t  t h e  r.eeds t o  b e  p h y s i c a l l y  a c t i v e .

(4) M o s t  l e g i t i m a t e  p r e - s c h o o l s  o p e r a t e  f r o m  t w o  a n d  a h a l f  to 
f o u r  h o u r s  a d a y .  E v e n  k i n d e r g a r t e n  l i m i t s  6 y e a r  o l d s  t o  t w o  

a n d  a  h a l f  t o  t h r e e  h o u r s .  E l e m e n t a r y  a n d  h i q h  s c h o o l  k i d s  

a t t e n d  o n l y  6 h o u r s ,  y e t  w e  p e r m i t  a t h r e e  y e a r  o l d  to

a t t e n d  " s c h o o l "  10 h o u r s  a day!

F o r  m o r e  i n f o r m a t i o n  c all:

L . W . V .
A A U W  
N A E Y C  
Ak. W . L .

P a u l a  Z i e g l e r  
S u s a n  R. C l a r k  
M a r j o r i e  F i e l d s
Jana. Varv:<vti

5 8 6 - 9 4 3 9 / 5 8 6 - 2 6 6 0 (h) 
5 8 6 - 6 9 5 2
7 8 9 - 4 4 0 8 / 7 8 9 - 0 1 0 9 (h) 
3 6 4 - 3 4 8 7 (h)
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SUMMARY

The Department of Education is responsible for preschool programs in the 
State of Alaska. There are at least 185 early childhood programs in the 
state that provide preschool services.

This report shows that the Department of Education needs to better 
manege preschools, and needs to define which early childhood programs 
should be classified as preschoo.ls. The report also shows that the 
Department needs to set standards for preschools.

BETTER MANAGEMENT OF PRESCHOOL 
PROGRAMS IS NEEDED

The Department has certified only 28 early childhood programs as 
preschools, and has monitored even fewer. Historically, the Department 
has placed little emphasis on preschoois. In addition, deciding which 
early childhood programs actually are preschools is difficult because 
the Department has not provided a definition of preschools. The lack of 
a definition causes confusion for those attempting to manage other child 
care programs.

STANDARDS FOR PRESCHOOLS 
SHOULD BE IMPROVED

The Department has not developed adequate preschool standards. And, 
although Alaska Statutes require that the Department of Education 
cooperate with the Department of Health and Social Services in 
regulating preschools, there has been little cooperation. Inadequate 
standards lead to inconsistent care for similar populations in 
preschool and daycare centers, and lessens the value of the preschool 
certification process.

RECOMMENDATIONS

To assure that the Department of Education meets their management 
responsibilities for preschools, we recommend the Commissioner require 
that:

preschool programs in Alaska are regulated; and

preschool programs are monitored to ass’ire compliance with 
requi rements.

To help eliminate the confusion in determining which early childhood 
programs are preschools, we recommend the Commissioner provide a 
definition of which early childhood programs are preschools.

To assure that the similar populations in preschool and daycare programs 
receive consistent care, we recommend the Commissioner of the Department 
of Education cooperate with the Commissioner of the Department of Health 
and Social Services in developing health, safety and developmental 
standards for preschools. We also recommend the Commissioner of the



Department or Education deveiop standards for the educational component 
of preschools.

DEPARTMENT COMMENTS

In response to our drart report, the Commissioner of the Department of 
Education and the Commissioner of the Department of Health and Social 
Services agreed with our recommendations and are taking action to 
improve management of early childhood programs. (See Appendices I and
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INTRODUCTION

There are at least 37,000 children 6 years old or younger in Alaska.
Many of these children spend part of their time in organized early 
childhood programs, such as preschools. Research has produced abundant 
evidence that a good child development program has significant short and 
long term effects. Early childhood programs have been found to have a 
positive effect on a child's self respect, proficiency at learning, 
achievement and intelligence test scores, reduction of grade failure, 
and social development. According to a major economic study the 
benefits of a quality child development program provide a 248 percent 
return on the original investment.

In the State of Alaska, the Department of Education is responsible for 
setting preschool standards for a level cf care that will insure safety, 
reduce predictable harm, and provide developmental opportunities. The 
Department of Health and Social Services is similarly responsible for 
daycare programs.

DEPARTMENT OF EDUCATION 
RESPONSIBILITIES

Alaska-Statute 14.07.020 provides that the Department of Education, in 
cooperation w ’th the Department of Health and Social Services, exercise 
general supervision over public and private preschools and over the 
educational component of daycare centers, and prescribe regulations that 
will assure healthful and safe conditions in the schools. The 
Departments' responsibility is defined in Section 4 of the Alaska 
Administrative Code 60.010 which requires the Department issue a 
certificate of approval after:

conducting an investigation of preschool applicants; 
reviewing the proposed plan of education, mode of operation 
and supervision of children; and
investigating whether the programmatic objectives of the 
oreschool are being met.

This regulation also requires that preschools have:

a valid Department of Education certificate displayed with
effective dates;
insurance;
a Cumulative Health Record Form and records of immunization of 
children;
records of physical exam and records of immunization for staff 
and volunteer workers; 
a disaster plan;
documentation, on file with the Department of Education, 
showing inspections for public safety were made before 
certification and;
provided programmatic requirements to the Department of 
Education.

-1-



d e p a r t m e n t  o f h e a l t h a n d s o c i a l s e r v i c e  r e s p o n s i b i l i t i e s

The role of the Department of Health and Social Services is to license, 
investigate and supervise daycare centers; and to issue and enforce 
regulations. Facilities that are primarily educational are exempt from 
Department of Health and Social Service regulation.

OTHER STATE INVOLVEMENT 
IN PRESCHOOL AND DAYCARE PROGRAMS

The Department of Community and Regional Affairs contracts with local 
communities to provide daycare assistance to enable parents to work or 
enter training. In addition, the State, through the Department, 
provides funds to Federal Head Start programs in Alaska.

The Department of Commerce and Economic Development provides a revolving 
loan fund to enable daycare facilities to obtain loans when necessary to 
meet licensing standards.

In addition, the Department of Envii omental Conservation and the 
Department of Public Safety review eu,*ly childhood programs for 
compliance with fire and sanitation standards.

SCOPE OF THE REVIEW

We performed the following steps in reviewing Department of Education's 
role in exercising general supervision of Alaska's preschools:

reviewed applicable statutes and administrative procedures;

interviewed educators, Departmental administrators, and early 
childhood learning center staff;

visited preschools;

reviewed and analyzed documents of the Department of Education 
and preschools; and

gathered information by questionnaires to similar programs in 
other states, and to oreschool and daycare centers in Alaska.



BETTER MANAGEMENT OF 
PRESCHOOL PROGRAMS IS NEEDED

Historically, the Department of Education has taken little action to 
manage preschools and has not allocated resources for managing 
preschools. As a result, the Department has certified and monitored few 
preschools, which could expose the State to liabilities. In addition, 
the Department's failure to develop a definition which distinguishes 
between child care programs and preschools results in confusion for 
those attempting to manage other, child care programs.

THE DEPARTMENT OF EDUCATION-MAKES 
LITTLE EFFORT TO MANAGE PRESCHOOLS

Little staff time or funds are allocated to performing the Department's 
statutory obligation in early childhood education. The Department staff 
member responsible for early childhood education programs is also 
responsible for guidance and counseling, and private and denominational 
schools. Only about one eighth of her staff time is allocated to the 
early childhood program. In addition, the Department of Education 
budgets show that no funds have been allocated to early childhood 
programs in the last 5 years.

FEW PROGRAMS ARE CERTIFIED

The Department of Education certifies few preschool programs. Responses 
to questionnaires from 41 of Alaska's 52 school districts showed that 
there are at least 167 preschool programs in the State. Yet, during the 
past 5 years the Department of Education has certified only 28 programs. 
In addition, many of the 28 certificates were given without the 
.-.acessary documentation on file in the Department. For example, of the 
28 programs certified, the Department did not have a fire and sanitation 
inspection report on file for 12 of the programs, did not have 
Gocumentation of insurance for 18 programs and did not have programmatic 
r.quirements for 18 of the programs.

In addition, many daycare centers are offering preschool programs 
without Department of Education supervision over the educational 
component. For example, of the 19 daycare programs surveyed, 18 stated 
they offered a preschool program but were not certified by the 
Department of Education.

FEW PROGRAMS ARE MONITORED

The Department is not making onsite visits to monitor the safety, 
medical records, insurance records or to see if the school is actually 
implementing a curriculum. The Department has made only about 15 onsite 
visits in the last 5 years. The early childhood coordinator stated that 
seven of the onsite visits occurred as a result of a crisis situation 
and the other reviews were performed on lunch hours while traveling for 
other reasons.



LIABILITY EXISTS FOR NONPERFORMANCE 
OF STATUTORY RESPONSIBILITY

The concept of "State Certification" implies to the public that:

the preschool is, in fact, an education institution; and

the State, through the appropriate agency, has determined the
preschool to be in compliance with appropriate laws and
regulations.

In a November 1980 memo to the Department of Law, the Commissioner of
Health and Social Services expressed concern about the number of
unregulated preschools. The Commissioner stated in the memo that the 
problem of unregulated preschools causes unequal application of the law 
and has the following results:

1. Lowering respect for Alaska statutes in general.

2. Enforcement problems for this Department. Programs quickly 
call themselves pre-elementary schools when they learn that is 
a means of escaping regulations.

3. Risk to children in unregulated pre-elementary schools.

4. A large early childhood population subject to immunization 
regulations but not receiving the immunizations.

In response, the Department of Law noted that:

"This office understands that the Department of Education does not
now investigate facilities applying for certification and does not
supervise the physical examination of immunization requirements.
Nor is the department involved in monitoring of other health and 
safety codes.

Even assuming that there are no certifiable pre-elementary schools 
in Alaska, the department's records should reflect that 
applications have been submitted and that investigations have taken 
place sufficient to determine that the Department of Education 
finds that no facility is a pre-elementary schoo1 or a day care 
facility with an education component."

The Department of Laws' advisor to the Department of Education told us
that the Department of Education has been designated to perform a 
responsibility and currently is not performing it. Failure to perform 
where there is a duty to perform, can place the State in a position of 
exposure to liability.

PRESCHOOLS ARE NOT DEFINED

Alaska Statute 14.07.020 (8) provides that the Department of Education 
"...exercise general supervision over public and private pre-elemente'-y



schools...when the school's primary function is e d u c a t i o n a l A l a s k a  
Statute 47.35.010-80 provides that the Department of Health and Social 
Services license..."an establishment providing care and services for any 
part of the 24-hour day for a child... but does not include any 
establishment whose primary purpose is educational." Neither of the 
statutes set criteria nor define what is to be considered a primarily 
educational facility versus a child care facility.

In 1975, the Department of Health, Education and Welfare (Federal Office 
of Child Development) commented in a letter to the Department of Health 
and Social Services that "Your statute is indeed weak, allowing for 
confusion and almost any interpretation..." The letter said that the 
most difficult job for the two Departments was the formulation of a 
clear and full definition of a facility whose function is "primarily 
educational", and the Departments should work towards better statutes 
and a clarification of the primarily educational function. The letter 
said a definition is needed so each applicant will know whether or not 
the law applied to their program and so each Department has a positive 
definition to use in deciding whether or not a facility is in their area 
of responsibility.

Even though the statute is weak, the Department could take action to 
establish standards and a definition of preschools, but they have not 
dene so. In 1971, the Attorney General stated that a determination must 
be made whether a given school is actually primarily educational, and 
the "Department of Education...may define what type of program or 
programs is primarily educational."

RESPONSIBILITY FOR REGULATION 
IS NOT CLEAR

Because primarily educational has not been defined, neither the 
regulatory Departments, the facilities themselves, nor the public has a 
positive definition to use in deciding whether or not a program is a 
preschool or daycare program. As a result, any facility may choose to 
be classified as a preschool, anc avoid the requirement to comply with 
daycare standards. For example, 8 of the 28 certified preschools 
provide daycare services but do not have to comply with daycare 
standards because they chose to be certified as preschools

This protlem also creates confusion for regulatory agencie;. At 
locations where both preschool and daycare services a,e provided, the 
Department of Health and Social Services has found it difficult to 
determine compliance because two different standards arc used. For 
example, children in the Department, of Education regulated preschool 
program often intermingle with children in the Department of Health and 
Social Services regulated daycare program, thereby changing the 
acceptable staff pupil ratio.

In addition, the Municipality of Anchorage also fas difficulty issuing 
accurate, legal and meaningful permits because some child care centers 
are providing services regulated by their ordinance and services 
regulated by the Department of Education.
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The Department of Health amd Social Services and the Municipality of 
Anchorage told us that the regulatory confusion also results in some 
early childhood programs being unregulated. For example, we found 3 
early childhood programs unregulated by either the Department of Health 
and Social Services or the Department of Education.
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STANDARDS FOR PRESCHOOLS
SHOULD BE IMPROVED

The Department of Education's orescnool standards do not assure that 
certified Preschools provide quality educational programs in a safe and 
healthy setting. Alaska Statutes require that the Department of 
Education cooperate with the Department of Health and Social Service^ in 
regulating preschools, but cooperation has not occurred. In addition, 
the statutes do not give the Department authority to enforce standards. 
Inadequate standards lead to inconsistent-care for similar populations 
in preschools and daycare centers. Also, the value of the preschool 
certification process is questionable because of the inadequate 
standards.

PRESCHOOL STANDARDS IN 
ALASKA ARE INADEQUATE

Preschooi standards should assure that certified preschools provide 
quality educational programs in a safe and healthy setting. But, the 
Department of Education has not established educational standards for 
preschools. In addition, the Departments health and safety standards 
for preschools are lower than the standards the Department of Health and 
Social Services has established for daycare centers.

Standards are Needed to Assure 
Quality Preschool Programs

According to Federal and national association authorities in the field 
of child care and development, there are two levels of standards.
First, there is licensing, which is the base level and assures that a 
program or facility meets health, safety and child development 
standards.

The second level generally supplements basic licensing and is designed 
to assure quality where a specialized service, such as education, is 
being offered. Thus, a facility providing child care should be 
licensed, while a facility operating as a preschool should have a child 
care license plus be certified as a preschool.

Educational Standards Have 
Not Been Developeo

The Department of Education has not developed specific educational 
standards for preschools. The Department on!/ requires that preschools 
provide written information concerning the schools philosophy and goals. 
Examples of standards that many states have set for preschools are those 
relating to teacher certification and space requirements.

Teacher Certification

According to education authorities the quality of the staf,r determines, 
to a high degree the excellence of an educational program. For 
example, The Teac tr taucation Committee of the Association for



Childhood Education International has recommended that teachers of 
children three through eight years of age:

should have study in the areas of physical and biological 
sciences, mathematics and philosophy, language and literature 
the social and behavioral sciences, and the fine arts.

should have a minimum of twenty-four semester hours of 
professional preparation in the field of early childhood 
education,

should have supervisory experience with young children, and

should be required to take refresher courses and to keep 
active affiliation with professional organizations.

In a recent survey of 25 states, 17 said they require separate 
certification, four said they require a separate early childhood 
endorsement, and five said they currently have no requirement on early 
childhood teacher certification.

Alaska is one of the five states surveyed that does not require any 
early childhood training as a prerequisite for teaching children under 
age six. The Department of Education allows any person 19 years old or 
over, or any student who is age 16 and enrolled in a training program, 
to be a staff member.

Space

National experts advise that an adequate amount of space available for 
children's activities is absolutely necessary to ensure a quality, 
developmentally-orientated child care program. For example, research 
has shown that space effects the quality of living and learning within 
center:

"the higher the quality of space in a center, the more likely were 
teachers to be sensitive and friendly in their manner toward 
children, to encourage children in thiir self chosen activities, 
and to teach consideration for the rights and feelings of self and 
others. Where spatial quality was low, children were less likely 
to be involved and interested, and teachers more likely to be 
neutral and insensitive in their manner, to use large amounts of 
guidance and restriction, and to teach arbitrary rules of social 
living."

In addition, tendencies towards social versus aggressive behavior has 
been found to be effected by space and according to a research study 
report:

"Several studies have found that most social involvement appears to 
occur at medium density (35-50 sq. ft.), while aggressiveness occurs at 
Higher densities (below 35 sq. ft.) and random behavior occurs in large 
undifferentiated settings (over 50 sq. ft. per child)."



Eight of the ten states who responded to our survey, on this question 
required a minimum of 35 square feet per cnild. The Department of 
Education has not established space requirements for preschools in 
Alaska.

Preschool Standards are Lower 
Than Daycare Standaras

In Alaska, the Department of Education's standards for preschools are 
lower than the Department of Health and Social Services standards for 
daycare centers. For example, the only preschool standard equal to 
daycare standards is the immunization standard as shown in the following 
table.

COMPARISON OF DAYCARE AND PRESCHOOL STANDARDS

STANDARD DAYCARE PRESCHOOLS

License Renewal Annual 5 yrs.
Agency Review Annual 5 yrs.
Staff Pupil Ratio 1-10 no standard
Indoor Space 35 sq. ft. per child no standard
Outdoor space 75 sq. ft. per child no standard
Fire Inspection Annual 5 years
Sanitation Inspection Annual 5 years •
Health Program required no standard
Prone Rest requi red no standard
Immunizations requi red requi red
L'utrition Program required no standard
Corporal Punishment regulated no standard

The Department of Health and Social Services also requires that daycare 
programs provide opportunities and experiences to promote the individual 
child's physical, emotional, social and intellectual growth, as outlined 
below:

opportunities for balance of active/quiet play, group arid
individual, and indoor and outdoor play;
opportunities for individual self expression in conversation.
imaginative play and creative expressions;
use of games, toys, books, sand, puzzles, for intellectual and
sccial development;
walking excursions/field trips; and
equipment and furniture be of sufficient quality and quantity 
and appropriate to a child's use.

COOPERATION IN DEVELOPING 
PRESCHOOL STANDARDS HAS NOT OCCURRED

Alaska Statutes require that the Department of Education cooperate with 
the Department of Health and Social Services in the general supervision



THE VALUE OF ALASKA'S PRESCHOOL 
CERTIFICATION PROCESS IS QUESTIONABLE

Those who are aware of the Department of Education's standards for 
preschools generally consider the preschool certification process to be 
meaningless. For example:

Many of the early childhood educators we interviewed said that 
because of the Department's inadequate standards, the 
preschool certificates issued by the Department do not assure 
a quality preschool program. Certification is, in fact, 
misleading to parent consumers.

We interviewed instructors of two early childhood training 
programs and both teach their students that the Department's 
standards are not an acceptable standard to assure a quality 
preschool program.

We visited one two-hour a day educationally oriented program 
that chose to be licensed as a day care center rather than 
a preschool because they thought parents would have no 
assurance of a quality preschool program if it only complied 
with the the Department's preschool standards.

The legislature recently mandated that eligibility for a child 
care grant program is dependent on compliance with day care 
licensing standards. Those preschools certified by the 
Department of Education are not eligible for the grants unless 
they also have a daycare license.



CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS

The Department of Education needs to better manage preschool programs. 
During the past 5 years, the Department certified only 23 preschools and 
visited for monitoring purposes only 15 preschools. But, our analysis 
shows that there are at least 157 preschools. And, 18 of 19 daycare 
programs surveyed said they provided preschool services. In addition, 
because the Department of Education has not provided a definition of 
preschools there is confusion for these attempting to manage other early 
childhood programs.

The Department of Education has not cooperated with the Department of 
Health and Social Services in developing standards for preschool 
programs. Currently, there is inconsistent care for similar populations 
in preschools and daycare programs because preschool standards are lower 
than daycare standards. Preschools programs shoula meet daycare 
standards and should meet additional standards for education.

RECOMMENDATIONS

To assure that the Department of Education meets their management 
responsibilities for preschools, we recommend the Commissi oner require 
that:

preschool programs in Alaska are regulated; and

preschool programs are monitored to assure compliance with
requirements.

To help eliminate the confusion in determining which early childhood 
programs are preschools, we recommend the Commissioner provide a 
definition of which early childhood programs are preschools.

To assure that the similar populations in preschools and daycare 
programs receive consistent care, we recommend the Commissioner of the
Department of Education cooperate with the Commissioner of the
Department of Health and Social Services in developing health, safety 
and developmental standards for preschools. We also recommend the 
Commissioner of the Department of Education develop standards for the 
educational component of preschool.

DEPARTMENT COMMENTS

Both the Department of Education and Department of Health and Social 
Services responded to a draft of this report. Their comments are 
summarized below and are included as appendices I and II of this report.



The Commissioner of the Department of Education agreed with our 
recommendations and listed actions the Department has taken or will take 
to resolve the problems associated with managing preschool programs.
The actions include:

Developing a tentative agreement with the Department of Health 
and Social Services and the Department of Community and 
Regional Affairs for coordination of early childhood programs.

Introducing a request-for statutory change to require all 
child care programs be licensed by the Department of Health 
and Social Services for base level standards.

Development of standards for a voluntary education 
certification process in addition to the mandatory base level 
1icensi ng.

Establishing on site reviews for evaluation of the educational 
component of certified preschools. (See Appendix I)

Department of Health and Social Services

The Commissioner of the Department of Health and Social Services agreed 
with our recommendations and is also in agreement with the plans for 
improvement as presented by the Department of Education. (See Appendix

I I)

Department of Education
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MEMORANDUM State of Alaska

T0: John O'Meara, Director
Division of Internal Audit 
Office of the Governor

DATE: February 2, 1982

F ILE  NO:

T E L E P H O N E  N O : 465-2800

FR0M: Mar^nall L. Lind, Commissioner 
Department of Education

S U B J E C T : Response to Draft 

Report

Attached is our response to your.-draft report titled "The Department of 
Education Needs to Improve Management of Preschool Programs*. As you 
will note in our response, we are planning a series of actions which 
will address the conditions described in your report.

You and your staff are to be complimented for the professional manner 
in which the review was conducted and the report presented. The 
findings and recommendations are proving useful to us in planning how 
to better meet our responsibilities for preschool programs.

Off i ce of ’.he  Gove rnor  
D iv is io n  of In te rna l  Aud i t



RESPONSE TO 
THE DEPARTMENT OF EDUCATION NEEDS TO 

IMPROVE MANAGEMENT OF PRESCHOOL PROGRAMS

FE3RUARY 1982

STATE OF ALASKA 
DEPARTMENT OF EDUCATION



INTRODUCTION:

Che Department of Education is in basic agreement with the findings of 
the report by the Division of Internal Audit titled "The Department of 
Education Needs to Improve Management of Preschool Programs". In 
responding, therefore, we will make no effort to counter any of the 
findings of the report. We also believe that nothing would be gained by 
attempting to present reasons for our past activities in the management 
of preschool programs. Rather, we will present those actions which have 
been taken and those planned to address the conditions described in the 
report.

ACTIONS TAKEN:

During the past two months we have met several tines with a 
representative from Health and Social Services and once with a 
representative from Community and Regional Affairs. These meetings have 
resulted in a tentative agreement between the three departments for the 
coordination of early childhood programs. We have also met with 
representatives from the Alaskan chapters of the National Association for 
the Education of Young Children to discuss plans for the role these 
chapters might play in the management of preschool programs. A 
presentation has also been made before the State Board of Education. At 
this meeting the board voted unanimously to endorse the early childhood 
education career ladder certification concept. The Board was also 
advised of tentative plans fo. carrying out Department of Education 
responsibilities for preschools.

ACTIONS PLANNED:

The tentative plan for managing preschool programs consists of the 
following steps. The conditions from the report, which will be addressed 
by each step, are presented following the description of each step.

PROPOSED STEP I:

All day care programs, including those claiming to be preschool programs, 
will be licensed by the Department of Health and Social Services. This 
base level of licensing will be mandatory and no programs should be 
exempt from the licensing requirement.

CONDITIONS ADDRESSED:

Requiring that all programs which provide services for preschool age 
children be licensed by Health and Social Services will clear up the 
confusion which currently exists for regulating agencies, and for the 
care providers. It will not be necessary to make a predetermination of 
whether or not a program is "primarily education." Programs will not be 
able to avoid basic licensing requirements by claiming to be educational 
programs. The plan will insure that all programs meet basic health, 
safety and child development standards, and will eliminate instances of 
inconsistent care for similar populations of children and differential 
treatment of care providers.



The plan will also negate Che need for the Department of Education to 
obtain the enforcement authority giving it the power to close schools 
which do not meet basic health and safety standards, since Health and 
Social Services already has this authority and will be responsible for 
base level licensing which will insure adequate health and safety 
standards.

Implementing Step I of the plan will necessitate a change in statute.
The Departments of Health and Social Services and Education are currently 
working cooperatively to determine those required changes. We anticipate 
that we will be introducing requests for statutory changes during this 
legislative session.

The change in licensing requirements will also greatly increase the staff 
load for Department of Health and Social Services licensing personnel. 
This will not correspond with a decrease for Department of Education 
personnel, since Department of Education personnel are not currently 
involved in licensing. Successful implementation will, therefore, 
require an increase in the Department of Health and Social Serv ces 
licensing budget.

PROPOSED STEP II:

Day care centers wishing to have their educational programs certified 
will, on a voluntary basis, notify the Department of Education. An 
on-site review of these facilities will be conducted using a criteria for 
preschool programs. Those programs successfully meeting the criteria 
will be certified by the Department of Education.

CONDITIONS ADDRESSED:

This step will satisfy the Department of Education's statutory 
responsibility for certifying preschool programs. It will also provide a 
definition for preschool programs without making it a condition for base 
level licensing.

Since the certification process is voluntary only those programs choosing 
to go beyond base level licensing will do so.

It is anticipated that certification will be at two levels, a basic
acceptance level and an exemplary level. We plan to develop an on-site 
review process which will involve persons from the regional chapters of 
the National Association for the Education of Young Children as members 
of the review teams. This will result in a peer monitoring process 
administered by the Department of Education.

The standards for preschool programs which will be used as the criteria 
for certification will be developed by a Task Force during the Spring of 
this year. Tne Task Force will be cade up of persons from the state who 
are knowledgable in the area of preschool education and who represent the
various groups who will be impacted by the plan for managing preschool
programs.



CONCLUSION:

These, then are the activities which have taken place and the plans for 
future activities which will enable the Department of Education to better 
manage preschool programs.

We feel that the plans represent a cooperative inter-departmental effort 
which will result in the coordination and better management of preschool 
programs as well as early childhood programs in general.



APPENDIX II

k

/ 7 \

D E P T .  OF H E A L TH  AND SOCIAL SERV ICES
OFFICE OF THE COMMISSIONER

JAYS. UAH HO  HD, GOYERHOR

P O U C H  H  0 1

J U N E A U .  A L A S K A  9 9 8 1 1

P H O N E :  4 6 5 - 3 0 3 0

F e b r u a r y  S, 1982

f S S S i y p i
(TB 3 1322

Jo h n . O 'M e a ra , D ire cto r  D iv is io n  o f In te rn al A u d it  O ffic e  o f  th e  G o v e rn o r  Pouch AUJ u n e a u , A la sk a  99811 D ear M r. O 'M eara: Of*i55 of the Governor 
pivhicn o? Internal Audi:T h is  is in re sp o n se  to y o u r d r a ft  rep o rt title d  "T h e  D epartm ent o f E d u catio n  N eeds to Im prove M anagem ent o f Preschool P ro g ra m s ."  The D ep artm en t o f H ealth  6 So cial S e rv ic e s  is in g e n e ra l agreem en t w ith the f in d in g s  o f  th e a u d it . T h e  docum ent c a p tu re s  th e e sse n ce  o f a se rio u s problem  and we a re  h o p e fu l th at the plan d evelo p ed  betw een the D e p a r tm e n ts -o f  E d u catio n  and H ealth S Social S e rv ic e s  will p rovid e c o r r e c tiv e  a c tio n . We h av e  receive d  the D ep artm ent o f E d u catio n 's  re s p o n se  to the a u d it w hich o u tlin e s th at p la n .T h e  D ep artm en t o f H ealth  & Social S e rv ic e s  is p leased to have been a p a r tic ip a n t in re c e n t m eetin gs betw een re p r e s e n ta tiv e s  o f the D ep a rtm e n ts o f  E d u c a tio n , Com m unity S R egional A f f a ir s , and H ealth & So cial S e r v ic e s . T h e  d ia lo g u e  w hich has b e g u n  is ex trem ely  u se fu l an ! th e  te n ta tiv e  in te r-d e p a rtm e n ta l agreem en t e s ta b lis h e s  a new p re c e d e n t o f  co o rd in a tin g  betw een th re e  d ep artm en ts aro u n d  co n c e rn s  for yo u n g c h ild r e n  and th e ir  fa m ilie s .T h e  D ep artm en t o f  H ealth  & Social S e rv ic e s  is in fu ll agreem en t with p ro p o sed  S te p  1 o f  the D epartm ent o f E d u ca tio n 's  re s p o n s e , th a t all c h ild  ca re  fa c ilit ie s  now called  D ay C are C e n t e r s , Fam ily Day C are  H om es, and P re sch o o ls  be licen sed  u n d er one sta n d a rd  by the D ep artm en t o f  H ealth & Social S e r v ic e s . A re co g n ize d  p rin c ip le  o f  g o v e rn m e n t is re s p o n s ib ility  to p ro vid e equal p ro te ctio n  and o p p o rtu n ity  to all c it iz e n s . For y o u n g  c h ild re n  who sp en d  p a rt o f  the day away from  th e ir  fa m ilie s , the S ta te  fu lfills  th is  r e s p o n sib ility  in p a r t , th ro u g h  lic e n s in g  to a s s u r e  a b a s ic  level o f care  and p r o te c tio n , a d e q ja te  p r o g r a m , and o p p o rtu n ity  for d evelo p m en t. L ic e n s in g  u n d e r one s ta n d a r d  will elim inate th e d is p a r ity  betw een the care  c h ild re n  receiv e  in d a y  care  fa c ilit ie s  and p re s c h o o ls .T h e D ep artm en t o f H ealth  & Social S e rv ic e s  is in full agreem en t th at a c h a n g e  o f s ta tu te  is n e c e s s a r y  to implement S te p  1. In the ten y e a rs  s in ce  th e s ta tu te s  w ere c h a n g e d , tne d is p a r ity  has in cre a se d  rath e r th a n  d e c r e a s e d . A  c le a r  le g is la tiv e  m andate is re q u ire d  to c o rre c t a problem  o f  th is  long s ta n d in g .



John O'Meara, Director -2- F e b r u a r y  8, 1982

T h e D ep a rtm e n t o f  H ealth 5 Social S e r v ic e s  will re q u ire  an in cre a se  in s t a f f  to p erform  th e lice n sin g  s tu d ie s . W ithout ad d itio n al s t a f f  th e  D ep artm en t o f  H ealth & Social S e r v ic e s  could not a c c e p t the r e s p o n s ib ility  fo r  an estim ated 167 a d d itio n al p ro g ra m s.T h e  D ep artm en t is aw are th a t  some p ro g ram s not now re g u la te d  may be fe a r fu l th a t  D ep artm en t o f  H ealth 5 So cial S e r v ic e s  re g u la tio n  w ould r e s u lt  in  c lo su re  o f needed p ro g ra m s. . T h e  D e p a rtm e n t, sh o u ld  it re c e iv e  th e  a u th o r ity , fu lly  in te n d s to im plem ent c a r e fu lly  and in as a s u p p o r tiv e  m anner as p o s s ib le . E v e ry  p erso n  or o rg a n iz a tio n  w hose a c t iv it ie s  a re  re g u la te d  th r o u g h  lic e n sin g  has th e r ig h t  to n o tice o f  the re q u ire m e n ts  and an o p p o rtu n ity  to comment on th e m . When th e re  a re  fin d in g s  o f  n o n -co m p lia n c e s , in form ation  fo r c o r r e c tin g  a re a s  o f n o n -cn m p lia n ce will be p ro v id ed  and rea so n ab le  time lim its fo r m eeting th e new s ta n d a r d s  will be e s ta b lis h e d . It is the D ep a rtm e n ts' b e lie f th a t in re g u la tin g  a new a r e a , two y e a rs  may be re q u ire d  fo r fu ll im p lem en tatio n .T h e D ep artm en t o f H ealth 6 Social S e r v ic e s  b e lie v e s th a t  p rop osed  S te p  2 in th e  D ep artm ent o f  E d u ca tio n 's  r e s p o n s e , th e  c e r tific a tio n  o f e d u ca tio n a l p rogram s on a v o lu n ta r y  b a s is , will be well re c e iv e d  b y  p r o v id e r s  o f  e a rly  childho od p ro g ra m s. O u r  e x p e r ie n c e  w ith d a y  care c e n te r s  is th a t d ire c to rs  want to h av e  th e  e d u ca tio n a l com ponent o f th e ir  p ro g ra m s re c o g n iz e d . We a re  a lso  in a gre em en t th a t p eer m onitorin g th ro u g h  regional c h a p te rs  o f  th e  N ational A sso cia tio n  fo r the E d u catio n  o f  Y o u n g  C h ild re n  is an a p p ro p ria te  role fo r  a p ro fe ss io n a l o rg a n iz a tio n  to take and are t h e r e fo r e , in a g re e m e n t w ith the D ep artm en t o f E d u ca tio n 's  p lan to use th is  m odel.It is th e  in te n t o f  the D ep artm en t o f H ealth  & So cial S e rv ic e s  to fu lly  co o p e ra te  wit?’. *he D ep artm ent o f E d u catio n  in im plem enting th e  p ro p o sed  plan in a tim ely m an n er. It is also ou r in te n t to co n tin u e  w ork on the in te r-d e p a rtm e n ta l a greem en t betw een th e  D ep artm en ts of E d u c a tio n , Com m unity & R egion al A f f a ir s ,  and H ealth  and Social S e r v ic e s  fo r  th e co o rd in atio n  of E arly  C h ild h o o d  p ro g ra m s .T h e D iv is io n  o f  In tern al A u d it is to be com m ended for th e c a re fu l stu d y  g iv e n  to th is  im portant a r e a . S in c e r e ly ,
Helen D . B e irn e C om m issioner



i*
ST A T E  O F  M ICH IG A N  IN T H E  C O U R T  O F  A P P E A L S

S H E R ID A N  R O A D  B A P T IST  C H U R C H ;F IR ST  B A PT IST  C H U R C H  B R ID G E P O R T ;R E V E R E N D  G E R A L D  S O M E R O ; R E V E R E N D  R EN E B . O U E L L E T T E ; R O N A L D  M UNSON and JA N IC E  M U N S O N , his w ife ; WILLIAM L . SW AIN arid S H A R O N  SW A IN , his w ife; and M R S. S U S A H N E  K W A IT O W SK I,P Ja in tiffs -A p p e lle e s , C o u rt of A p peals N o. 69050versus Ingham C o u n ty  C ir c u it  C o u rt N o. 80-26205-AZST A T E O F M IC H IG A N , D E P A R T M E N T  O F  E D U C A T IO N ; and P H IL L IP  E .R U N K E L , S U P E R IN T E N D E N T  O F  P U B L IC  IN S T R U C T IO N ,D e fe n d a n ts-A p p e lla n ts .
A M IC U S  C U R IA E  B R IE F O F  C A T H O L IC  L E A G U E  F O R  R E L IG IO U S  & C IV IL  R IG H T S

STEVEN  F. M cD O W ELL A sso ciate  G en eral Counsel C a th o lic  League for R eligious and C iv il R ights 1100 West Wells Street M ilw aukee, WI 53233 Telephone: (41*0 289-9331JE F F R E Y  R . P O R T K O  (P32855) TH O M AS A . LA W SO N  LAW  O F F IC E  2757 E astern, Southeast Suite 200Grand Rapids, MI 49507 Telephone: (616) 243-2585A T T O R N E Y S  F O R  C A T H O L IC  L E A G U E  F O R  R E L IG IO U S  AN D  C IV IL  R IG H T S



TABLE OF CONTENTS PageIN D E X  O F  A U T H O R I T I E S ............................................................................................................................................... iiST A TEM EN T O F  Q U E S T IO N S  I N V O L V E D .................................................................................................. 1ST A T E M E N T  O F F A C T S  ............................................................................................................................................  1A R G U M E N T  ...............................................................................................................................................................................  1I. TH E CIVIL A N D  R E L IG IO U S  R IG H T S  O F  P A R E N T S  IN TH E E D U C A T IO N  O F  T H EIR  C H IL D R E N  A R E  V A L U E S  S T R O N G L Y  R E C O G N IZ E D  BOTH IN T H E  P R O N O U N C E ­M ENTS O F  TH E C A T H O L IC  C H U R C H  A N D  T H E  U N IT ED  ST A T E S S U P R E M E  C O U R T 'S  IN T E R P R E T A T IO N  O F  TH E U N IT ED  S T A T E S  C O N S T IT U T IO N .................................................................    1II. C O N S T IT U T IO N A L L Y  P R O T E C T E D  C A T H O L IC  P A R E N T A L  E D U C A T IO N A L  C H O IC E S , L IK E  C O N S T IT U T IO N A L L Y  P R O ­T E C T E D  P R O T E S T A N T  E D U C A T IO N A L  C H O IC E S , H AVE R E S U L T E D  IN S E C T A R IA N  S C H O O L S  WITH D IF F E R E N T  E D U C A T IO N A L  P U R P O S E S  A N D  R E G IM E N S T H A N  P U B L IC  S C H O O L S . T H U S , T E A C H E R  O R  C U R R IC U L U M  R E Q U IR E ­M ENTS T A IL O R E D  F O R  P U B L IC  S C H O O L S  A R E  U N SU IT A B L E  F O R  S E C T A R IA N  S C H O O L S  A N D  C A N  IM PAIR C O N S T IT U ­T IO N A L L Y  P R O T E C T E D  P A R E N T A L  E D U C A T IO N A L  C H O I C E S ..........................4III. TH E R E Q U IR E M E N T  O F  1921 M IC H . P U B . A C T S  302, S E C ­TION  3, M IC H . C O M P . LAW S A N N . S 388.553 (1976), T H A T  T E A C H E R S  IN P R IV A T E  S C H O O L S  H O L D  A T E A C H IN G  C E R ­T IF IC A T E  E Q U IV A L E N T  T O  T H A T  R E Q U IR E D  O F  P U B L IC  S C H O O L  T E A C H E R S  IS AN  IM PIN GEM EN T U P O N  P A R E N T S' C O N S T IT U T IO N A L L Y  P R O T E C T E D  R IG H T S  T O  E D U C A T E  TH EIR C H IL D R E N  IN A C C O R D A N C E  WITH T H E IR  R E L IG IO U S  B E LIE FS W H ICH  D O E S  N O T  A D V A N C E  A C O M P E L L IN G  S T A T E  IN T ER E ST N O R  C O N S T IT U T E  THE L E A S T  R E S T R IC T IV E  M E A N ST O  A CH IEVE A N Y  A R G U A B L Y  P R E S E N T  ST A T E  I N T E R E S T ...................................6IV. TH E R E Q U IR E M E N T  O F  1921 M IC H . P U B . A C T S  302, S E C ­TIO N  1, M IC H . C O M P . LAW S A N N . § 388.551 (1976), T H A T  C O U R S E S  O F  S T U D Y  IN P R IV A T E  S C H O O L S  B E  O F TH E SAM E S T A N D A R D  A S  T H O SE  P R O V ID E D  B Y  THE G E N E R A L  S C H O O L  LAW S OF T H E  ST A T E  IM P ER M ISSIB LY  IM PIN GES U PO N  P A R E N T S 'F R E E  E X E R C IS E  R IG H T S  U N D E R  T H E  U .S . C O N S T ., A M E N D . 1,T O  E D U C A T E  TH EIR C H IL D R E N  IN A C C O R D A N C E  WITH T H E IR  R E L IG IO U S  B E L IE F S , IS N O T N E C E S S IT A T E D  B Y  A C O M P E L L IN G  ST A T E  IN T E R E ST  A N D  IS NOT T H E  M ETH O D  T O  A C H IE V E  A N Y  P U R P O R T E D  G O V E R N M E N T A L  IN T E R E S T  W HICH H A S TH EL E A S T  E F F E C T  U P O N  T H E  P R O T E C T E D  R I G H T S ..................................................................10R E LIE F 15



IN D E X  O F  A U T H O R IT IE S Page(s)
U .S . C O N S T ., am end. I ....................................................................................................... 3,6,9,10U .S . C O N S T ., am end. XIV ..............................................   2f+a tu te s1921 M ich. Pub. A c ts  302, Section  1,M IC H . C O M P . LA W S A N N . § 388.551 ( 1 9 7 6 ) ............................................................................. 101921 M ich. Pub. A c ts  302, Section 3,M IC H . C O M P . LAW S A N N . § 388.553 (1976)...............................................   6C a sesA bington Township School D is tr ic t  v . Schempp,M urray v . C u r le t t , 374 U .S . 203 (1963) . .  ............................................................................. 11E n gel v . V ita le , 370 U .S . 421 (19 62)......................................................................................................... 11Lem on v. K urtzm an, 403 U .S . 602 (1 9 7 .D ..............................................................................  14Meek v . P itte n g e r , 421 U .S . 349 ( 1 9 7 5 ) ...............................................................................................  14N L R B  v. C a th o lic  Bishop o f C h icag o , 440 U .S . 490 (1979)............................................... 14P ie rc e  v. So cie ty  o f S iste rs , 268 U .S . 510 ( 1 9 2 5 ) ...................................................................  2,3S h erb ert v . V e rn e r , 374 U .S . 398 ( 1 9 6 3 ) .................................................................................................. 6Sheridan Road B ap tist C h u rch  v . S ta te , No. 80-26205-A2,slip op. (Ingham C o . C ir . C t .  D ec . 29, 1 9 8 2 ) ...................................................................  12,13W isconsin v . Y o d e r , 406 U .S . 205 ( 1 9 7 2 ) ...................................................................................................3Wolman v . W alter, 433 U .S . 229 (19 77).................................................................................................. 14O ther A uthoritiesP O P E  JO H N  P A U L  II, A P O S'l O L IC  E X H O R T A T IO N ,T H E R O LE  O F  THE C H R IS T IA N  F A M IL Y  IN T H EM O D E R N  W O R L D , FAM ILIAR1S C O N S O R T IO  (1981)  2Proverbs 22:6  5S A C R E D  C O N G R E G A T IO N  F O R  C A T H O L IC  E D U C A T IO N , T H E  C A T H O L IC  S C H O O L  (1977)   4 ,5 ,7,8,11S E C O N D  V A T IC A N  E C U M E N IC A L  C O U N C IL ,D E C L A R A T IO N  ON  C H R IS T IA N  E D U C A T IO N ,G R A V ISSIM U M  E D U C A T IO N S  ( 1 9 6 5 ) ........................................................................................................1

Constitutional Provisions



ST A T E M E N T  O F  Q U E ST IO N S IN V O L V E D  C a th o lic  L eagu e for R eligious and C iv il R ig h ts  concurs w ith the C o u n te r- Statem ent of Q uestio n s Involved which A ppellees presented .
ST A T EM EN T  O F  F A C T S  C a th o lic  L eagu e fc r  R elig io u s and C iv il R ig h ts  con urs w ith the C o u n te r- Statem ent of F a c ts  A ppellees presented.

A R G U M E N T
I.TH E C IV IL  AN D  R E L IG IO U S  R IG H T S O F  P A R E N T S  IN TH E E D U C A T IO N  O F TH EIR  C H IL D R E N  A R E  V A L U E S  S T R O N G L Y  R E C O G N IZ E D  BOTH IN THE P R O N O U N C E M E N T S  O F  TH E C A T H O L IC  C H U R C H  A N D  TH E U N IT ED  ST A T E S SU P R E M E  C O U R T 'S  IN T E R P R E T A T IO N  O F  THE U N IT E D  ST A T E S C O N S T IT U T IO N .This case req u ires this co u rt to determ ine the exten t to which a s ta te  maylimit the fundam ental right o f  parents to  educate their children in a cco rd an cewith their religious b e lie fs .The C a th o lic  C h u rch  recogn izes a prim ary and most sign ifican t role whichparents must play in the ed ucation  of their ch ild re n . For exam ple, the SecondV atican Council s ta te d :[S] ince parents have co n ferred  life  on their ch ild re n , they have a most solemn obligation  to e d u ca te  their offsp rin g . H e n ce , parents must be acknow ledged as the f ir s t  and forem ost ed u ca to rs of their child ren .Their role as ed u cato rs is so d ecisive  that sc a rc e ly  anything can com­pensate for th e ir  fa ilu re  in it . For it devolves on parents to c re a te  a fam ily atm osphere so anim ated w ith love and reverence for God and others that a w ell-rounded personal and so cial developm ent will be fostered among the ch ild re n . H en ce, the fam ily  is the fir s t  school of those social v irtu es which every so cie ty  needs.S E C O N D  V A T IC A N  E C U M E N IC A L  C O U N C IL , D E C L A R A T IO N  ON  C H R IS T IA N  E b U C A T IO N , CRAV1SSIM UM  E D U C A T IO N S  (1965), no. 3.



In a recen t pronouncem ent Pope Jo h n  Paul II elaborated on the nature o f this prim ary p arental role and explained th at it could never be com pletely alienated to others:The right and duty of parents to give education is e sse n tia l, since it  is connected with the transm ission o f human life ; it  is original and prim ary w ith regard to the ed ucational role o f others, on accoun t o f the uniqueness of the loving relationship between parents and children ; and it is irre p la ce a b le  and in alienable, and th erefo re incapable of being en tirely  d elegated  to  others or usurped by others.P O P E  JO H N  P A U L  II, A P O S T O L IC  E X H O R T A T IO N , TH E R O L E  O F T H E  C H R IS T IA N  F A M IL Y  IN T H E  M O D E R N  W O R LD , F A M IL IA R IS  C O N S O R T IO  (1981) (hereinafter " F A M IL IA R IS  C O N S O R T IO "), at no. 36 (emphasis in original).The sign ifican ce o f the righ t and du ty  of C h ristian  parents to ed u ca te  their children in a manner com porting with th eir fa ith  Jed the Pope to sta te  that the "rights of parents to choose an ed ucation  in conform ity  w ith their religious faith  must be absolutely g u aran teed ." FA M ILIA R IS C O N S O R T IO  at no. 40.Interestingly the concerns the C a th o lic  church has expressed have been m irrored to a la rge  exten t by the pronouncements o f the U n ited  S ta tes Supreme C o u rt in cases involving con stitutional challenges to sta te  sta tu tes impinging upon parents' religiously  m otivated cho ices in the education o f their children . The first case lending support to this conclusion is P ie rc e  v . S o cie ty  of S 'ste rs , 268 U .S . 510 (1925). There the Supreme C o u rt upheld a challen ge to a law forbidding a tten d an ce  at private schools on the basis of a "lib erty" interest which the C o u rt fe lt  inhered in the Due Process C la u se , U .S . C O N S T ., amend. X IV . The C o u rt noted that there was a "lib e rty  of parents and guardians to d ire c t the upbringing and education o f children under th eir c o n tro l."  268 U .S . at 534-535. The C o u rt further observed, "The child is not the mere cre a tu re  of the S ta te ; those who nurture him and d ire c t his destiny have the right, coupled with the high d u ty , to recognize and prepare him for additional obligations." 268 U .S . at 535.



Although P ie rc e  was d ecided under a  "substantive due process" ratio n a le , which fe ll out o f  favor for a tim e b efo re m aking a pow erful return in the"personal p rivacy" cases o f the last tw o o'ecades, the same basic righ t of p aren tal educational d irectio n  w a; re a ffirm e d , prim arily on the basis o f the F ree  E xercise C la u se , U .S . C O N S T ., am end. 1, in Wisconsin v . Y o d e r , 406 U .S . 205 (1972). There the C o u rt concluded that enforcem ent o f Wisconsin's com­pulsory education statu te  would im pinge upon Amish parents' rights to d ire c t their children's religious upbringing. See Id. at 215-219. The Court's holding further d e t.rm in e d  that the involved S ta te  in terests in com pulsory education could not, o verrid e the parents' legitim ate  claim s under the F ree E xe rciseC la u se . See Id . at 219-236.The above discussion dem onstrates m ost c le a rly  that C a th o lic  parents place a great value on their right and responsibility to educate their children in a manner com porting with their religious fa ith . They recognize that this right and responsibility is prim arily th eirs , cannot be com pletely alienated to another en tity , requires c a re fu l and d e lib erate  exercise  and should be p rotected against any d eleterio us sta te  a ctio n . They further recognize that this rightand responsibility is not a cre atio n  of a C h u rch , but a basic tra it  of parent­hood. A cco rd in gly , Baptist parents enjoy the same basic right and responsibil­ity in the ed ucation of their children and this right and responsibility mustbe protected from adverse sta te  in te rfe re n c e . The above discussion further dem onstrates that the United Sta te s  Suprem e C o u rt has recognized the basic right and responsibility parents have for the education of their children  in a cc o rd ­ance with their religious b elie fs  as inhering in the C onstitution and subject to S ta te  in terfe ren ce only when necessary to protect a com pelling state in terest. With this background we now consider the sectarian  school systems which have arisen from the exercise o f constitu tio n ally  protected p arental educational



choice and the p articu lar exam ples of S ta te  in te rfe re n c e  with these se cta ria n  schools which a re  a lleged to in frin ge  upon this p aren tal ch o ice .
II.C O N S T IT U T IO N A L L Y  P R O T E C T E D  C A T H O L IC  P A R E N T A L  E D U C A T IO N A L  C H O IC E S , LIK E C O N S T IT U T IO N A L L Y  P R O T E C T E D  P R O T E S T A N T  E D U C A T IC  N A L C H O IC E S , H AVE R E S U L T E D  IN S E C T A R IA N  S C H O O L S  WITH D IF F E R E N T  E D U C A T IO N A L  P U R P O S E S  A N D  R E G IM E N S TH AN  P U B L IC  S C H O O L S . T H U S , T E A C H E R  OR C U R R IC U L U M  R E Q U IR E M E N T S  T A IL O R E D  F O R  P U B L IC  S C H O O L S  A R E  U N SU IT A B L E  F O R  S E C T A R IA N  S C H O O L S  A N D  C A N  IM PA IR  C O N S T IT U ­T IO N A L L Y  P R O T E C T E D  P A R E N T A L  E D U C A T IO N A L  C H O IC E S .In e ffo rts  to exercise their constitutional rights to ed ucate their children in acco rd an ce w ith their religious b e lie fs , C a th o lic  and Pro testan t parents have each form ed school systems which serve as a lte rn a tiv e s  to the public school system. In their b rie f and the tria l re c o rd , the P la in tiff-A p p e lle e s  have made this court aw are of the p ervasively  C h ristian  ch a ra c te r  of the Fundam entalist Protestant school. It is in terestin g to note that the C a th o lic  school, like the Fundam entalist Pro testan t school, is founded upon a d istin ctly  C h ristian  approach to ed ucation .A description of the d istin ctly  C h ristian  approach of the C a th o lic  school may be found in The Sacred C o n gregation  for C a th o lic  Education's docum ent, TH E C A T H O L IC  S C H O O L , issued M arch 19, 1977. The Sa cre d  C o n gregatio n  makes clear that the d istin ctiv e  featu re  of a C a th o lic  school is "its  re fe re n ce  to a C h r is ­tian concept of life  cen tered  on 3esu^ C h r is t ."  S A C R E D  C O N G R E G A T IO N  F O R  C A T H O L IC  E D U C A T IO N , TH E C A T H O L IC  S C H O O L  (1977), at no. 33. " C h ris t  is the foundation of the whole ed ucational enterprise in a C a th o lic  school," Id . at no. 3<f, and "The C a th o lic  School is com m itted . . .  to  the developm ent o f the whole man, since in C h r is t , the P e r fe c t  Mat., all human values find their fu lf il l­ment and unity." Id. at no. 35. The goal at which the C a th o lic  school aims is "form ing in the C h ristian  those p articu lar virtues which wiii enable him to live



a new life  in C h r is t  and help him to play fa ith fu lly  his p art in b uild ing up the Kingdom  of G o d ."  Id. at no. 36. Based on these prem ises the C a th o licschool has the tasks of synthesizing c u ltu re  and fa ith  and fa ith  and l i f e .  Id. at no. 37. "The first [ o f  these two task^J is reached by in te g ra tin g  a ll the d iffe r e n t  aspects o f human knowledge through the subjects ta u g h t, in th e  light of the Gospel; the second in the grow th of the virtues c h a r a c te r is t ic  of aC h r is tia n .” Id.This d escrip tio n  of the C a th o lic  school, lik e  the descriptions o f the B ap tist schools th is C o u rt has been provided with in P la in tiffs ' b riefs  and the trial re c o rd , req u ires one clear conclusion. That is that p riv a te  se cta ria n  schools, including C a th o lic  schools, have as their cen tra l purpose to "in stru cta child  in the w ay he should go"l through bringing a child to a point of inform ed adheren ce to and p ractice  of basic C h ristia n  values. A cc o rd in g ly , a private sectarian school, like a C a th o lic  school, w ill fundam entally d iffe r  from a public school by including the in struction  of C h ristian  values as they re la te  to e v e ry  phase o f  the curriculum . The im portant presence o f C h ristia n  values in se cta ria n  school courses means that these courses may o fte n  not c le a rlyresem ble courses taught in a public school. F u rth er, the q u alificatio n s necessary to teach  these value laden subjects in a sectarian school will d iffe r  from those needed to teach the same type of courses iri a public school in which transm ission o.f religiou s values is forb id d en . This means th at the co n stitu ­tional guarantee o f  parental educational choice can only be preserved if  parents opting for se cta ria n  ed ucation  are perm itted to choose sectarian  schools which have tea ch e rs and cu rricu la  which may substantially d iffer from  those found in public schools. S ta te  regulations which attem pt to require p riv a te  schools to
* Proverbs 22:6.



conform  to requirem ents w hich may be appropriate for public schools, thus, can sign ifican tly  im pair the co n stitu tio n ally  p rotected  parental ch o ice  of sectarian  ed u catio n . A s w ill be seen m ore fu lly  in succeed ing pages, the state require­m ents at issue in this case h ave this unconstitutional e f f e c t .
III.T H E  R E Q U IR E M E N T  O F  1921 M IC H . P U B . A C T S  302, S E C T IO N  3, M IC H . C O M P . LAW S A N N . § 388.553 (1976), T H A T  T E A C H E R S  IN P R IV A T ES C H O O L S  H O L D  A T E A C H IN G  C E R T IF IC A T E  E Q U IV A L E N T  T O  T H A T  R E Q U IR E D  O F  P U B L IC  S C H O O L  T E A C H E R S  IS AN  IM PIN G EM EN T U P O N  P A R E N T S' C O N S T IT U T IO N  A L L  V P R O T E C T E D  R IG H T S  TO  E D U C A T E  T H E IR  C H IL D R E N  IN A C C O R D A N C E  WITH T H E IR  R E L IG IO U S  B E L IE F S W H ICH  D O E S N O T  A D V A N C E  A C O M P E L L IN G  S T A T E  IN T E R E S T  N O R  C O N S T IT U T E  TH E L E A S T  R E S T R IC T IV E  M E A N S TO A C H IE V E  A N Y  A R G U A B L Y  P R E S E N T  ST A T E  IN T E R E S T .In 1921 P .A . 302, S e ctio n  3, M IC H . C O M P . LA W S A N N . § 388.553 (1976),the S ta te  has en acted a " c e rtific a tio n "  requirem ent for p riv a te  school tea ch e rs,which reads in relevan t part:No person shall teach  or give in struction  in any p riv a te , denomina­tional or parochial school within this sta te  who does not hold a c e r t if ic a te  such as would qualify  him or her to teach in lik e  grades o f the public schools o f  the sta te  . . . .In approaching the issue o f whether this proposal unconstitutionally  in ter­feres with rights guaranteed by the F re e  E x e rc h e  C lau se o f the U .S . C O N S T ., am end. I, it is fir s t  necessary to exam ine whether there exists any burden on the fre e  exercise  of re lig io n . See Sherbert v . V ern er, 374 U .S . 398, 403 (1963). The fre e  exercise righ t involved is that o f parents o f private school child ren  to e ffe c t iv e ly  e x e rc ise  their constitutionally  p ro te cte d  rig h t to choose a sectarian  ed ucation for their ch ild re n . If this rig h t is burdened by the sta te  regu lation , the S ta te  will be required to prove th at this regulation implements a com pelling sta te  in te re s t, and that the regu lation  is the means placing the least restrictio n  on parents' fre e  ex e rcise  righ ts which can imple­ment this in te re st. See S h e rb e rt, 374 U .S . at 406-408.



A dd ressing the question of w hether the proposal burdens fre e  exerciserequires a fu rth er exam ination o f the role of the teacher in the sectarianschool c o n te x t. A s P la in tiffs ' b rie f and tr ia l testim ony makes c le a r , a teacherin the B ap tist s h o o ls  is involved in a  m inistry in  which he or she is shapingyoung people in a cco rd an ce  w ith C h ristia n  values. The teacher in the C a th o licschool has this same responsibility . In the fir s t  o f the two tasks o f theC a th o lic  school explained supra, the in tegration  o f fa ith  and cu ltu re , theteach er plays a c r it ic a l role,. The Saci >d C o n g re gatio n  for C a th o lic  Educationnoted in this resp ect:Since the ed u ca tiv e  mission o f the C a th o lic  school is so w ide, the teach er is in an ex cellen t position to guide th e pupil to a deepening o f his fa ith  and to enrich and enlighten his human know ledge with the d a ta  o f the fa ith . While there a re  many occasions in teachin g  when pupils can be stim ulated by insights of fa ith , a C h ristia n  ed ucation acknow ledges the valid  contribution w hich can be made by academ ic sub­je c ts  towards the developm ent o f a m ature C h ristia n . The teacher can form  the mind and heart of his pupils and guide them to develop a to tal com m itm ent to C h r is t , with their whole personality enriched by human c u ltu re .S A C R E D  C O N G R E G A T IO N  F O R  C A T H O L IC  E D U C A T IO N , T H E  C A T H ­O L IC  S C H O O L  (1977), at no. 40.The s p e c ific  q u alificatio n s and duties o f the teacher in the sectarian  Ch ristianschool have been fu rth er explained by the Sacred C o n g re gatio n  in these manners:The school considers human know ledge as a truth  to be d isco v ere d . In the measure in which subjects are tau gh t by someone who knowingly and w ithout restra in t seeks the tru th , they are to that exten t C h ristia n . D isco very  and aw areness o f truth  lead s man to the d iscovery of Truth its e lf . A teacher who is fu ll o f C h ristian  wisdom, well prepared in his own su b ject, does more than convey the sense o f what he is teaching to his pupils. O ver and above what he says, he guides his pupils beyond his m ere words to the heart o f to tal T ru th .The cultural h e rita g e  o f mankind includes other values ap a rt from the s p e c ific  ambient of tru th . When the C h ristian  teacher helps a pupil to grasp , a p p reciate  and assim ilate these valu es, he is guiding him tow ards eternal re a litie s . This movement tow ards the U n crea ted  Source o f all knowledge highlights the im portance of teachin g for the growth o f fa ith .Id. at nos. 41,



F in a lly , the S a cre d  C o n gregation  em phasized the c ru c ia l role o f  the te a c h e r inthe process o f in te g ra tin g  fa ith  and cu ltu re :The achievem ent o f this s p e c ific  aim o f the C a th o lic  school depends n ot so much on th e subject it te r  or m ethodology as on the people who w ork th e re . The exten t t which the C h ristian  message is transm itted through ed u catio n  depei 's to a very g rea t e x te n t on the te a c h e rs . T he in tegration  o f cu ltu re and faith  is m ediated by the other in tegration  o f fa ith  and l i f e  in the person o f the te a c h e r . The no bility  of the task to which teachers a re  call ;d demands th a t , in im itation of C h r is t , the only T e a c h e i , they rev e al the C h ristian  m essage not only by word but also by e v e ry  gesture o f their behaviour. T hat is w hat makes the d iffe re n c e  betw een a school whose education is perm eated by the C h ristian  sp ir it  and one in which religion is only reg ard ed  as an academ ic su b ject like any other.Id. at no. 43.Although the Sa cre d  Congregation  places sp ecia l emphasis on the C a th o licschool teacher's c r jt ic a l  role in the p u p ils  in tegration  of fa ith  and c u ltu re ,it em phasizes that the teacher's role also extends into the v e ry  cen tra l m atterof the pupils' in tegratio n  of fa ith  and l ife :  "The fundam ental aim of teachingis the assim ilation of objective values, and, when this is undertaken for anapostolic  purpose, it does not stop at an in tegratio n  of fa ith  and c u ltu re  butleads the pupil on to a personal in tegration  of fa ith  and l i fe ."  Id. at no. 44.More sp e c ific a lly , the Sacred Co n gregation  d irects:The C a th o lic  school should teach its pupils to discern in th e  voice o f the universe the C re a to r  Whom it reveals a n d , in the conquests o fscien ce , to know God and man b e tte r . In the d a ily  life  o f the school,the pupil should learn th at he is called  to be a living witness toGod's love for men by the way he a c ts , and th a t he is p art of th at salvation h istory  which has C h rist, the Saviour of the w orld , as itsg o al.Id. at no. 45.This background of the C a th o lic  school, as part o f the sp ecies of se cta ria n  schools this proposal attem pts to re g u la te , illu stra te s  the absolutely cru cia l role of the unabashedly C h ristian  teacher to the successful working o f theschool. Thus, any sta te  regulation which would re s tr ic t  this pool of C h ristia n



teachers will burden religious p ro tectio n s guaranteed by the F re e  E xe rcise  C la u se , U .S . C O N S T ., amend. I. B y substantially  diminishing the pool of a vailab le  teachers with the req u isite  C h ristian  q u alificatio n s, the State's . c e r tific a tio n  requirem ent impedes the c a rry in g  out o f sectarian  school parents' F ree E xe rcise  righ t to se le c t the te a c h e rs  who would most e ffe c tiv e ly  fu lfill the cru c ia l role o f a secta ria n  school te a c h e r . More sp e c ific a lly , the sec­tarian  school is required to  forego the services o f many teachers who would superiorly transm it to students the a u th e n tic  C h ristian  approach to both reli­gious and secular sub jects. Instead, the school is required to se lect teachers who are less cap ab le , and perhaps alm ost unqualified , on the im portant basis of their religious con victio n s, but who possess valid teaching c e r tific a te s  which, even in secular su b jects, bear litt le  relationship to their ability  to e f fe c ­tively  tea ch . Thus, when sectarian  schools choose to comply w ith the type of c e rtific a tio n  requirem ents found in this case , the result can be a lessening of the schools' a b ility  to e ffe c t iv e ly  transm it Ch ristian  values to students. Because transmission o f th .se values con stitu tes the central and unique mission o f the sectarian  school, and the purpose for which parents would choose a sectarian  school to e ffe c tu a te  their F r e e  E xercise  rights to ed ucate their children in acco rd an ce  with their religiou s b eliefs, the statute's im pairment of the sectarian  school's ab ility  to e ffe c t iv e ly  transm it Ch ristian  values is an unconstitutional in te rfe re n ce  with these parents' rights, under the Free E xercise  C la u se , U .S . C O N S T ., amend. I.While the teacher c e r tific a tio n  requirem ent wreaks havoc with parents' rights to e ffe c tiv e ly  choose a sectarian  school for their ch ild ren , it is not an appropriate means to accom plish any in terests the Sta te  may have in insuring that sectarian  school children re ce iv e  a proper ed ucation . Although the S ta te  may have a com pelling in terest in com pulsory school attend an ce g en e rally , it



does not follow  th at the sta te  has carrie d  its  burden o f proving th a t its c e rtific a tio n  requirem ents ach ieve this interest in the manner least re s tr ic tiv e  to parental rights to ed ucate their children in a cco rd an ce w ith their religious b e lie fs . In itia lly , the fa c t  th at only a handful o f the states have been shown to require c e r tific a tio n  for p rivate school teachers is strong evid en ce th at a c e rtific a tio n  requirem ent is unnecessary to sa tisfy  the ed u catio n al in terests all states share. F u rth e r , the Sta te  has o ffe re d  litt le  c le a r  em pirical evi­dence to dem onstrate that a c e r tific a tio n  requirem ent is n ecessary  to gu arantee high quality ed u ca tio n . F in a lly , there a re  undoubtedly means w hich p lace few er restrictions on fre e  ex ercise  rig h ts , such as requiring parents to ed u cate  their children , requiring schools to provide the acknow ledged universal "basics" of education and lim iting any gross parental abuse o f their ed ucational duty through child abuse sta tu tes , which could e ffe c tiv e ly  monitor and guarantee the reception of quality  ed ucation . A cco rd in gly , the requirem ent for c e r tific a tio n  of private school teachers is an unconsitutionil infringem ent upon se cta ria n  school parents' r ig h ts  to ed u ca te  their children in a cco rd an ce w ith their re li­gious b eliefs.
IV.THE R E Q U IR E M E N T  O F 1921 M IC H . P U B . A C T S  302, S E C T IO N  1, M IC H . C O M P . L A V S  A N N . § 388.551 (1976), T H A T  C O U R S E S  O F  S T U D Y  INPR IV A T E  S C H O O L S  BE O F  TH E SAME S T A N D A R D  A S TH O SE P R O V ID E D  B Y  THE G E N E R A L  S C H O O L  LA W S O F TH E ST A T E  IM PER M ISSIB LY IM PIN G ES U PO N  P A R E N T S' F R E E  E X E R C IS E  R IG H T S U N D E R  T H E  U .S . C O N S T ., A M E N D . I , T O  E D U C A T E  T H EIR  C H IL D R E N  IN A C C O R D A N C E  WITH T H E IR  R E L IG IO U S  B E L IE F S , IS N O T  N E C E SSIT A T E D  B Y  A C O M P E L L IN G  S T A T E  IN T ER E ST  A N D  IS N O T T H E  M ETH OD  TO A C H IE V E  A N Y  P U R P O R T E D  G O V E R N M E N T A L  IN T E R E ST  W HICH H A S THE L E A ST  E F F E C T  U P O N  TH E P R O T E C T E D  R IG H T S .The curriculum  regulations present much the same problems as the tea ch e r c e rtific a tio n  requirem ents, and a :e  unconstitutional for very similar reasons.



C u rricu lu m , Iik s  teacher q u alities, is a ce n tra l fe a tu re  distinguishing se cta ria n  p rivate schools from  public schools and parental p referen ces for a p riv ate  school are often  based upon this d istin ctio n . It is well known that public schools a re  generally  re stricte d  in their ab ility  to transm it Ch ristian  valu es. See A bington Township School D is tr ic t  v . Schempp, Murr^ v . C u r le tt , 374 U .S . 203 (1963) (Prohibiting Bible reading in public schools excep t when studied as lite ratu re ); Engel v . V ita le , 370 U .S . 421 (1962) (Prohibiting
9re c ita tio n  of governm ent composed prayer in public schools). In sharp co n tra st,sectarian  schools a re  very concerned w ith the transm ission of these values. Inthe case  o f C a th o lic  schools it  has been noted:The sp e c ific  mission o f the school, then, is a c r it ic a l , system atic transm ission o f cu ltu re in the light o f  fa ith  and the bringing forth  of the power o f C h ristia n  v irtu e by the in tegration  o f cu ltu re  with faith  and of fa ith  w ith livin g. C onsequently , the C a th o lic  school is aw are o f the im portance of the G o sp el-teach in g  as transm itted through the C a th o lic  C h u rc h . It is , indeed, the fundam ental elem ent in the educa­tiv e  process as it helps the pupil tow ards his conscious choice o f living a responsible and coherent w ay of l ife .S A C R E D  C O N G R E G A T IO N  F O R  C A T H O L IC  E D U C A T IO N . T H E  C A T H ­O L IC  S C H O O L  (1977), at no. 49.The pervasive im portance of gospel teaching is further emphasized in itslack o f confinem ent to s p e c ific  religion courses in a sectarian  school and itsrole in insuring that students obtain m ore than a m ere in te lle ctu a l appreciationo f the truths o f C h r is t :Without en terin g  into the whole problem of teaching religion in schools, it must be em phasized th a t, while such teaching is not m erely confined to "re lig io u s classes" within the school curriculum , it m ust, n everth eless, also be im parted e x p lic itly  and in a system atic manner to prevent a d isto rtio n  in the child's mind betw een general and religious cu ltu re . The fundam ental d iffe re n ce  betw een religious and other forms o f education is that its aim is not simply in te lle ctu a l assent to re li­gious truths but also a to tal com mitm ent of one's whole being to the Person of C h r is t .Id. at no. 50.



O bviously, sectarian  schools, in clud ing C a th o lic  schools, must have sig n ifi­cant la titu d e  in the developm ent o f their cu rricu la  i f  they a re  to serve as e f fe c t iv e  o b je cts of parents' co n stitu tio n ally  p ro tected  righ ts to ed u cate  their child ren  in acco rd an ce w ith their religious b e lie fs . H ow ever, the fram ew ork o f sta te  regulation o f p rivate  school cu rricu la  in this case has great poten­tia l to impair this required f reedom . The "sam e stan d ard" language o f the involved statu te is construed to require comparison to the lo ca l public school cu rricu lu m ,2 but is s u ffic ie n tly  vague to permit a number of d iffe re n t modes of en fo rcem en t. I f  the en fo rcin g  e n tity  w ere to in terp ret this language only to require a review  of course title s  to see that the se cta ria n  school curriculum  included instruction in the acknow ledged universal "basics" of ed u catio n , there would normally not be sig n ifica n t im pairment o f religiou s freed om . B u t, even under this minimal review  th ere would be a p otential for sign ifica n t p otentially  objectionable courses in areas such as sex ed ucation or "values c la rific a tio n " which can be found in many public school cu rricu la .F u rth e r, the language o f the involved statute does not require the en fo rcin g en tity  to limit its inquiry into w hether p rivate schools are of the "samestandard" as public schools to an exam ination of course tit le s . If an en fo rcin g  en tity  w ere to determ ine that the "sam e standard" requirem ent exten ded to the content of courses in each school, sign ifican t infringem ent of parental rightswould resu it. This would occur because the co n ten t of a sectarian  schoolco u rse , in which the G ospel should be em phasized, could d iffe r  in major respects from sim ilar courses in public schools in which the G ospel is notem phasized.
2 See Sheridan Road B a p tist Church  v . S ta te , N o. 80-26205-A2, slip op. at 7 (Ingham C o . C i r .  C t .  D e c . 29, J982)I



Thus, the ambiguous language of the s ta tu te , standing alone, results in g re a t potential *or infringem ent of p aren tal rig h ts under the F re e  E xe rcise  C lau se to ed u cate  their children in a cco rd a n ce  with their religious b elie fs . H ow ever, the sig n ifica n t d iffic u ltie s  inherent in this ambiguous sta tu te  are aggravated  by the fa c t  that the body en fo rcin g  the sta tu te  is not an "im partial" governm ental body. Instead, the superintendent o f  the school d istr ict in which the sectarian  school is located  has en fo rcem en t resp o n sib ilities. See Sheridan Road B aptist C h u rch  v . S ta te , N o. SQ-26205-A2, slip op. at 7 (Ingham C o . C ir . C t . D e c . 29, 1982). It is not d iff ic u lt  to im agine the poten tial for abuse which may exist when a public school su p erin ten d en t, whose system  is losing stu­dents and state aid  by the presence o f vibrant sectarian  schools, is given the responsibility to e n fo rce  the standards these se cta ria n  schools must m eet. A cco rd in g ly , the sta tu te  in this case rep resents a sig n ifica n t infringem ent of parents' constitutional rights to ed u cate  their children in a cco rd an ce  with their religious b e lie fs .Although the statu te  sign ifican tly  in frin ges upon parents' constitutional r igh ts, there e x ists  litt le  relationship betw een the statu te ana the state's expressed purpose of "quality  ed u catio n ." In itia lly , the tr ia l judge c o r r e c tlynoted that the sta tu te  does not guarantee quality  education on a sta te-w id e  basis, but instead m erely insures that tne p rivate school will m atch the quality  o f the local public school. F u rth e r, if  the sta tu te  only requires an inspection o f course title s , it  is d iff ic u lt  to see what major positive or negative im pact it would have on the quai‘,vv 0f ed u catio n . F in a lly , if  the sta tu te  requires asign ifican t conform ity betw een the content of private and public school courses,it could actu ally  have the e f fe c t  of red u cin g educational q u ality  by fo rcin g  superior sectarian  school courses to resem ble in ferior public school cou rses. In any event it is clear that the sta tu te  is neither an appropriate means to



a ch ie v e  the stated  purpose o f quality  ed ucation  nor the "lea st re s tr ic tiv e  m eans" to  achieve this end. A cco rd in g ly , the statu te is an unconstitutional infringem ent of sectarian  school parents' F re e  E xe rcise  rights to ed u cate  their child ren  in a cco rd an ce  with their religious b elie fs . ̂

3 A lthough this brief's focus has been on parental F ree  E x e rcise  rights to edu­c a te  their children in acco rd an ce with their religious b e lie fs , it appears th at both the teacher c e r tific a tio n  and curriculum  requirem ents orn ate an unci . .stitu tio n al excessive entanglem ent between governm ent and sectarian  sch oo ls. In noting that a more in d irect regulation , involving sectarian  school teachers' c o lle ctiv e  bargaining righ ts, could pose "entanglem ent" problem s, the U nited  Sta tes Suprem e C o u rt noted:"W hether the subject is 'rem edial reading,' 'advanced read in g ,' or simply 'readin g,' a teacher rem ains a te a c h e r , and the danger that religiou s d o ctrin e will becom e intertw ined with secular in struction  p ersists ."  Meek v . P itte n g e r , 421 U .S . 349, 370 (1975). C f .  Wolman v . W alter, 433 U .S . 229, 244 (1977). Good intentions by governm ent —or third p arties—can surely no more avoid entanglem ent w ith the religio u s mission of the school in the setting of m andatory c o lle c ­tiv e  bargaining than in the w ell-m otivated leg islativ e  e ffo r ts  con* sented to by the church-operated schools which we found un accep table in Lem on, M eek, and Wolman.N L R B  v . C a th o lic  Bishop o f C h ic a g o , 440 U .S . 490, 501-502 (1979).The thrust of the C a th o lic  Bishop language would appear to be th a t, even if governm ent regulation of sectarian  school teacher q u alificatio n s and cu rricu la  did not impinge upon p arental F ree  E x e rcise  rig h ts , p ervasive regulation  of these m a tte rs , which appears to be a ctu a lly  or p otentially  present in this c a s e , could present an unconstitutional "excessive  entanglem ent" betw een the staite and sectarian  schools,]' It would further appear that this ration ale form ed much o f thr basis o f the ruling under review  in this m a tte r .
14



R E L IE F
Based upon th e  foregoing discussion, the C a th o lic  League for R eligious and C iv il R ig h ts  req u ests that this C o u rt rule that 1921 M ich . Pub. A c ts  302, Sections 1 and 3, M IC H . C O M P . LA W S. A N N . 5§ 388.551 and 388.553 (1976), v io late the F r e e  E xercise  C la u se o f the U .S . C O N S T ., am end. 1, and aw ard the P la in t iff-  A p pellees any r e lie f  to which they are en titled  in th is  action .R e sp e ctfu lly  subm itted, this day of 3u ly , 1983.

ST E V E N  F . M cD O W ELL A sso cia te  G e n e ra l Counsel C a th o lic  L eagu e for R eligio u s and C iv il R ig h ts  1100 West W ells Street M ilw aukee, WI 53233 Telephone;, (414)^28^-9331
;R E Y 'R . P O R T K O  (P32855) lO M A S  A . L A W SO N  LAW  O F F IC E  

1757  Eastern, Southeast Su ite  200G ra n d  Rapids, Ml 49507 Telephone: (616) 243-2585A T T O R N E Y S  F O R  C A T H O L IC  L E A G U E  F O R  R E L IG IO U S  A N D  C IV IL  R IG H T S
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House of ScprcBcirtotiucs 
HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

MEMORANDUM

TO: Representative Ma ’
FROM: Bill Lovell, Staf
DATE: January 21, 1984 ^
RE: Comparison of proposed CSHB 514 (HESS) and HB 514

For your information, I have computed the proposed HESS Committee 
Substitute for House Bill 514 to the original version of the bill.

Section 1 of the proposed CS has three changes from the original bill:

Page 1, lines 11 - 12, Adds "and in recognition of the right of 
parents to choose to have their children educated in private 
schools". The effects of the amendment are to balance the draft 
formation and to add additional emphasis to the independence and 
security of religious and other private schools.

Page 1. line 19, Adds a new subsection (3), to read, "to minimize 
regulation of private education." The effect of the new language 
is to further clarify and emphasize the intent of the bill.

Section 2 of the proposed CS contains no changes from the original bill.

Section 3 of the proposed CS has one change from the original bill:

Page 3, line 27, Substitutes "AS 14.45.100 - 14.45.140" for the 
original citation, "AS 14.45". This change is made upon recommen­
dation o? Legislative Counsel in order to correctly identify -.he 
accurate legal reference.

Section 4 of the proposed CS contains no changes from the original hill.

Section 5 of the proposed CS has one change £rom the original hill:

Page 6, line 13, Substitutes "grades four, six, and eight" for the 
original language, "grades one, three, six, and nine". The etiect 
is to make testing requirements for private schools more in line 
with the testing requirements for public schools. At this time, 
the state requires a random sampling of school districts to admin­
ister a "student assessment" at least once a year to students in 
grades four and eight; this amendment adopts that requirement for 
all private schools and adds one additional required test in the 
sixth grade to further ensure adequate core education.

/wtl
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SUBJECT:

TO:

FROM:

H e a l t h  a n d  s a f e t y  r e g u l a t i o n  
of p r i v a t e  p r e - e l e m e n t a r y  
s c h o o l s  (CSHB 5 1 4 ( H E S S ) )

R e p r e s e n t a t i v e  M a e  T i s c h e r  
C h a i r m a n ,  H o u s e  H E S S  C o m m i t t e e

K e i t h  B. L e v y  
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  r e q u e s t e d  an o p i n i o n  on the i m p l i c a t i o n  of C S H B  
5 1 4 (HESS) w i t h  r e s p e c t  to h e a l t h  a n d  s a f e t y  r e g u l a t i o n  of 
p r i v a t e  p r e - e l e m e n t a r y  sc h o o l s .  T h e  bill, w h i l e  r e m o v i n g  
the s u p e r v i s i o n  o f  p r i v a t e  p r e - e l e m e n t a r y  s c h o o l s  f r o m  the 
D e p a r t m e n t  of E d u c a t i o n ,  in no w a y  r e m o v e s  the p o w e r  of the 
D e p a r t m e n t  of P u b l i c  S a f e t y  to r e g u l a t e  t h e s e  s c h o o l s  w i t h  
r e s p e c t  to fi r e  s a f e t y  or  the D e p a r t m e n t  o f  H e a l t h  and 
S o c i a l  S e r v i c e s  to r e g u l a t e  w i t h  r e s p e c t  to h e a l t h  s t a n­
dards. In fact, s e v e r a l  s e c t i o n s  in the b i l l  as w e l l  as 
o t h e r  p r o v i s i o n s  o f  l a w  m a k e  it c l e a r  that p r i v a t e  
p r e - e l e m c n t a r y  s c h o o l s  m a y  be r e g u l a t e d  w i t h  r e s p e c t  to 
h e a l t h  and safety.

To b e g i n  w i t h ,  A S  1 4 . 0 7 . 0 2 0 ( 7 ) ,  as a m e n d e d  b y  s e c t i o n  2 of 
the b i ll, p r o v i d e s  that the D e p a r t m e n t  of E d u c a t i o n  shall:

p r e s c r i b e  by r e g u l a t i o n ,  a f t e r  c o n s u l t a t i o n  w i t h  the 
s t a t e  fire m a r s h a l  a n d  the s t a t e  s a n i t a r i a n ,  s t a n d a r d s  
that w i l l  a s s u r e  h e a l t h f u l  and safe c o n d i t i o n s  in the 
p u b l i c  a n d  p r i v a t e  s c h o o l s  of the s t a t e  i n c l u d i n g  a 
r e q u i r e m e n t  o f  p h y s i c a l  e x a m i n a t i o n s  and i m m u n i z a t i o n s  
in p r i v a t e  p r e - e l e m e n t a r y  schools.

That: s e c t i o n  a p p l i e s  g e n e r a l  h e a l t h  and s a f e t y  s t a n d a r d s  to 
all the p u b l i c  a n d  p r i v a t e  s c h o o l s  in the state, i n c l u d i n g  
the p r i v a t e  p r e - e l e m e n t a r y  s chools. It a l s o  i m p o s e s  a 
s p e c i f i c  r e q u i r e m e n t  of p h y s i c a l  e x a m i n a t i o n s  and 
i m m u n i z a t i o n s  on p r i v a t e  p r e - e l e m o n t a r y  s c hools. Tn o t h e r



R e p r e s e n t a t i v e  M a e  T i s c h e r  
P a g e  2
J a n u a r y  24, 1934

w o r d s ,  p r i v a t e  p r e - e l e m e n t a r y  s c h o o l s  a r e  s u b j e c t  to h e a l t h  
a n d  s a f e t y  r e g u l a t i o n s  g e n e r a l l y  u n d e r  the bill.

M o r e o v e r ,  T i t l e  18 of the A l a s k a  S t a t u t e s  sets out 
p r o v i s i o n s  for h e a l t h  a n d  safe t y ,  a l l  of w h i c h ,  if 
a p p r o p r i a t e ,  a p p l y  to p r i v a t e  p r e - e l e m e n t a r y  s c h o o l s  u n l e s s  
so m e  s n e c i f i c  e x e m p t i o n  e x i sts. T h e r e  is no s u c h  e x e m p t i o n  
in C S H B  5 1 4 (HESS).

S p e c i f i c a l l y ,  A S  1 8 . 7 0 . 0 8 0  p r o v i d e s  for the D e p a r t m e n t  of 
P u b l i c  S a f e t y  to a d o p t  r e g u l a t i o n s  f o r  fire s a f e t y  
a p p l i c a b l e  to a l l  p u b l i c  b u i l d i n g s .  " B u i l d i n g s "  is d e f i n e d  
v e r y  b r o a d l y  in A S  1 8 . 7 0 . 3 0 0  a n d  w o u l d  c l e a r l y  a p p l y  to 
p r i v a t e  p r e - e l e m e n t a r y  schools.

In c o n c l u s i o n ,  C S H B  514 (HESS), w h i l e  p r o v i d i n g  th a t  p r i v a t e  
p r e -  e l e m e n t a r y  s c h o o l s  are n o  l o n g e r  s u b j e c t  to r e g u l a t i o n  
by  the D e p a r t m e n t  of  E d u c a t i o n ,  h a s  n o  e f f e c t  on the 
a b i l i t y  o f  o t h e r  d e p a r t m e n t s  to r e g u l a t e  t h e s e  s c h o o l s  w i t h  
r e s p e c t  to h e a l t h  and safety.

K B L : o i b
J 2 / 0 7 0



Ja n u a ry  1 8 , 198^

I w a n t  to t h a n k  t h e  s p o n s o r s  o f  H B  51A a n d  S e n a t e  B i l l  3 5 ^  

f o r  t h e i r  a t t i t u d e ,  c o n c e r n ,  a n d  i n t e n t i o n s ,  T h e  p u r p o s e  o f  this 

l e g i s l a t i o n  as e x p r e s s e d  i s  e x c e l l e n t .  The a s s u r a n c e  o f  r e l i g i o u s  

l i b e r t y  a n d  a c h i l d ' s  e d u c a t i o n  w i t h o u t  c o n f l i c t  is s u p p o r t e d  

b y  mo. t o f  us, Hov/ever, t h e r e  is a n  i n c o n g r u e n c e  i n  the b i l l  as 

w r i t t e n .  S e c t i o n  I s u b s e c t i o n  (1) s t a t e s  t h a t  " t h e  s t a t e  s h a l l  

n o t  c o n t r o l  o r  i n t e r f e r e  w i t h  the r i g h t s  o f  c o n s c i e n c e  a n d  r e l i­

g i o u s  l i b e r t y ; " .  Ye t ,  i n  this b i l l  c h u r c h e s  s e e k i n g  e x e m p t i o n s  

h a v e  to m e e t  c o n d i t i o n s  a n d  fi l e  r e p o r t s  to the state,

I am the M i n i s t e r  o f  E d u c a t i o n  f o r  G l a c i e r  V a l l e y  B a p t i s t  

C h u r c h ,  i n  J u n e a u .  As a c h u r c h  we c a n  n o t  r e q u e s t  or a c c e p t  a n  

e x e m p t i o n  f r o m  the D e p a r t m e n t  o f  E d u c a t i o n .  E x e m p t i o n s  c a n  o n l y  

b e  g r a n t e d  to a  l e s s e r  b y  a g r e a t e r  po w e r .  We c a n  n o t  sake a n  

e a s y  w a y  out; f r o m  p o s s i b l e  c o n f r o n t a t i o n s  i f  th a t  w a y  i n v o l v e s  

d e n i a l  o f  the S o v e r e i g n t y  o f  o u r  Lord,

T h e  s t a t e  c a n  s t i l l  m e e t  its o b l i g a t i o n s  o f  e n s u r i n g  t h a t  a  

c h i l d  r e c e i v e s  a n  e d u c a t i o n  t h a t  p r e p a r e s  h i m  as a v i a b l e  m e m b e r  

o f  s o c i e t y ,  by  p l a c i n g  the p r i m a r y  r e s p o n s i b i l i t y  o f  e d u c a t i o n  

w h e r e  i t  b e l o n g s ,  o n  the p a r e n t .  T h e  p a r e n t  s h o u l d  be r e s p o n­

s i b l e  f o r  the r e p o r t s  to the s t a t e  if he  e l e c t s  to e d u c a t e  his I

c h i l d  i n  a  p r o g r a m  o t h e r  t h a n  the p u b l i c  s c h o o l s ,  o r  s t a t e  c o n­

t r o l l e d  a l t e r n a t i v e s .

I n  v i e w  o f  the p u r p o s e  o f  this l e g i s l a t i o n ,  p l e a s e  see m y  

e n c l o s u r e  f o r  the s u g g e s t e d  c h a n g e s .

T h a n k  you.

J i n c e r o l y ,

W i l l i a m  E. B r o w n  

M i n i s t e r  o f  E d u c a t i o n



P a g e  1 l i n e  16 D E L E T E  "all" f r o m  all e d u c a t i o n .  I n  l i n e  19  o n e  

•example is g i v e n  th a t  v o i d s  the "all" a s p ect.

S e c t i o n  l 4 . ^ 5 eQ3G. p a g e  .5 l i n e s  3-9 D E L E T E  I f  y o u  d o n ’t m e e t  the 

r e q u i r e m e n t s  o f  the e x e m p t i o n  ( v o l u n t a r y  o r  o t h e r w i s e )  y o u  are 

u n d e r  D e p a r t m e n t  o f  E d u c a t i o n’s control.

S e c t i o n  1 ^ . ^ 5 « 1 0 0 .  p a g e  5 l i n e s  1 1 - 1 6  D E L E T E  A s k i n g  for a n  e x­

e m p t i o n  i m p l i e s  r e c o g n i t i o n  o f  c o n t r o l  o r  h i g h e r  a u t h o r i t y .  Th i s  

is i n c o n g r u e n t  to the s t a t e d  p u r p o s e  o f  the l e g i s l a t i o n  i n  

S e c t i o n  I s u b p a r a g r a p h  (1) a n d  (2)

P a g e  5 l i n e s  25, 2'6, 2? r e c o g n i z e s  the l o c a l  p u b l i c  s c h o o l  s u p e r­

i n t e n d e n t  as I n  a u t h o r i t y  o v e r  the c h u r c h  school.

P a g e  5 l i n e s  28, 29 P a g e  6 l i n e s  1-5 E n t a n g l e s  the c h u r c h  s c h o o l  

u n n e c e s s a r i l y  a n d  o n c e  a g a i n  p l a c e s  the s c h o o l  as a n s w e r a b l e  to 

the state.

P a g e  6 l i n e s  6-11 T e s t i n g  r e q u i r e m e n t s  D E L E T E  (a) A  r e l i g i o u s  

o r  o t h e r  p r i v a t e  scho o l "  E x c e s s i v e  e n t a n g l e m e n t .

P a g e  6 l i n e s  1 ^ - 1 9  S u b s e c t i o n  (c) D E L E T E

•

C H A N G E S

A r t i c l e  2 S e c t i o n  1 ^ . ^ 5 - 1 0 0 .  C h i l d r e n  E n r o l l e d  I n  P r i v a t e  a n d  

R e l i g i o u s  Sc h o o l s .

P a r e n t s  c h o o s i n g  to enrol-* t h e i r  c h i l d r e n  i n  s c h o o l s  w h e r e  

the l a w s  a n d  r e g u l a t i o n s  r e l a t i n g  to e d u c a t i o n  e x c e p t  l a w  a n d  r e ­

g u l a t i o n s  r e l a t i n g  to p h y s i c a l  h e a l t h ,  f i r e  s a f ety, s a n i t a t i o n ,  

i m m u n i z a t i o n ,  a n d  p h y s i c a l  e x a m i n a t i o n s  a r e  n o t  a p p l i c a b l e  

m u s t  f i l e  n o t i c e  o f  e n r o l l m e n t  w i t h  t h e i r  l o c a l  p u b l i c  s c h o o l  

d i s t r i c t .

S e c t i o n  1 * K‘I 5 * H 0  P a r e n t a l  R e s p o n s i b i l i t i e s  c o n c e r n i n g  n o n  

l i c e n s e d  e d u c a t i o n .



P a g e  5 l i n e s  1 8 - 2 4  R e m a i n

l i n e  25 D E L E T E  s c h o o l  s h a l l  n o t i f y ,  a d d  " t h e  p a r e n t  s h a l l

n o t i f y , "

P a g e  6 l i n e s  6 - 1 1  c h a n g e  " a  r e l i g i o u s  or  o t h e r  p r i v a t e  s c h ool" 

to " a  p a r e n t "

P a g e  6 l i n e  8 c h a n g e  " s h a l l  a d m i n i s t e r "  to " s h a l l  s u b m i t  the 

r e s u l t s "

P a g e  6 l i n e  1 4 - 1 9  S u b s e c t i o n  (G) c h a n g e  l i n e  19 f r o m  " t h e  c o m­

p o s i t e  t e s t - r e s u l t s "  to "t h e  s t u d e n t  t e s t  r e s u l t s  f r o m  

a  n o n  l i c e n s e d  s c h o o l  u t i l i z e d  by p a r e n t s  i n  c o m p l i a n c e

w i t h  A S  1 4 . 4 5 . 1 0 0 -AS 1 4 . 4 5 . 1 4 0 "

P a g e  6 l i n e s  2 8 - 2 9

A  p a r e n t  o r  g u a r d i a n  t h a t  e l e c t s  to c o m p l y  w i t h  A S  1 4 . 4 5 . 1 0 0 -  

1 4 . 4 5 , 1 4 0  s h a l l  f i l e  a n  a n n u a l  r e p o r t  r e f l e c t i n g  s t a n d a r d­

i z e d  t e s t  scores, p a s t  yearns grad e s ,  a n d  a p p r o a c h i n g  yearns 

c o u r s e  o f  study, no l a t e r  t h a n  O c t o b e r  1. S t u d e n t s  

e n r o l l e d  for the f i r s t  time in a  n o n  l i c e n s e d  c h u r c h  or 

p r i v a t e  s c h o o l  w i l l  n o t  be r e q u i r e d  to z'eport p r e v i o u s  

yearns p e r f o r m a n c e .

P a g e  7 l i n e s  1 - 3  D E L E T E .  I n s e r t  A  s t u d e n t  t h a t  t r a n s f e r s  from a n  

a l t e r n a t i v e  e d u c a t i o n  c o v e r e d  by A S  1 4 . 4 5 » 1 0 0 - 1 4 , 4 5 . 1 4 0  to 

a  p u b l i c  s c h o o l  s h a l l  h a v e  r e c o r d s  t h a t  r e f l e c t  i m m u n i­

zat i o n s ,  p h y s i c a l  e x a m i n a t i o n s ,  s t a n d a r d i z e d  te s t i n g ,  

a c a d e m i c  a c h i e v e m e n t ,  a n d  c o u r s e s  a t t e n d e d .

P a g e  7 l i n e s  4 - 7  DELETE - e x c e s s i v e  e n t a n g l e m e n t
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level of safety for 3-5 year olds. Most parents assume that teachers 
and staff have received a Tine test, since that is required so uniformally 
of people dealing with children. Most parents are unaware that in spaces 
smaller that that which allows 35 sq. ft. per child ( the minimum for 
day care licensing), crowded conditions increase the incidence of 
sickness and disease.1 In addition in those same conditions children 
are more likely to be less involved and interested and more agressive 
while teachers tend to be more restrictive and arbitrary.2 Parents 
assume that a program caring for their children has insurance coveraqe. 
Most parents assume that at least some of the staff has first aid training 
and that planned and practiced emergency procedures are in place. None 
of these are assured when a program is exempt from minimum state regula­
tion, although nowhere does this bill require exempt programs to inform 
its parents that it has chosen to remove itself from state regulation.

Both the League and AAUW believe that "regulations and standards 
appropriate to the locale and involving health, nutrition, safety, space 
per child, and staff training should be adopted by state...governments”; 
that regulatory licensing by the state for care of children during 
the day is necessary; and that "essential in a full day care situation 
are a tight child-staff ratio and the provision of nutritional meals 
and snacks." Because of these positions we feel that permitting all 
private pre-schools, including those who care for children up to 10 
hours/day, is an unwise move. Since the legislature is determined to 
do this, however, we support the Senate ammendment that would exempt 
only those pre-elementary schools which have connections with an estab­
lished elementary program. We feel that qreater internal control may 
resr.it in such situations, and the public i3 protected from unscruplous 
programs providing all day care of children, but simply using the "pre- 
t ementary" term as a convienient way to escape licenture.

In addition we support the Senate ammendment that specifically 
spells out that programs serving pre-kindergarten kids may not be 
exempt from regulation if it receives state payments or subsidies. We 
feel it is important to make that clear since private pre-schools 
may be eligible for state monies through the Child Care Revolving 
Loan Program, the Child Care Food Program, Chapter I monies, and 
the Rural Development Assistance Program (according to the Senate 
Advisory Day Care Status Report). The state should not help to 
finance those programs which may be physically or mentally unhealthy 
for young children. Thank you.

1. Senate Advisory Council. "Day Care in Alaska; A Status Report."
2. Division of Internal. Audit. Office of the Governor. "The Department

of Education Needs to Improve Management of Preschool Programs."



PROPOSED AMENDMENT TO 

CS FOR SENATE BILL 3 S4 (Judiciary)

*Section 1. PURPOSE. In conformity with the 

fundamental right to freedom of religion guaranteed by the 

constitutions of the United States and the State of Alaska; 

and in recognition of the right of parents to choose to have 

their children educated in private schools; it is the 

purpose of this Acti l ) to ensure that in matters of education by 

religious organizations, the state shall not control or 

i/iterfere with the rights of conscience and religious 

liberty; and

(2) to further the state's legitimate interest in 

ensuring the quality of all education, and

(3) to allow diversity in education by 

encouraging private education.
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D E P A R T M E N T  O F  L A W

O F F IC E  OF TH E  A T T O R N E Y  G EN ERA L

T h e  H o n o r a b l e  M a e  T i s c h e r  
A l a s k a  S t a t e  H o u s e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

J a n u a r y  23, 1984

BILL S H E F F I E L D ,  GOVERNOR

REPLY TO:

□ 1031 W 4th A VENUE 
SUITL 200
ANCH 1RACE, ALASKA 99S01 
PHON. : 1907) 276-3550

□ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1568

B POUCH K ■ STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 465 3bC0

4 6 5 - 3 6 0 3

Re: C S H B  514 (HESS)

D e a r  R e p r e s e n t a t i v e  T i s c h e r :

Y o u  h a v e  a s k e d  that w e  i n d i c a t e  w h e t h e r  C S H B  514 (HESS) 
r e m e d i e s  the e q u a l  p r o t e c t i o n  p r o b l e m s  w h i c h  w e  i d e n t i f i e d  last 
y e a r  d u r i n g  c o n s i d e r a t i o n  o f  HB  357. We  b e l i e v e  th a t  it does. 
F o r  a d d i t i o n a l  d e t a i l ,  p l e a s e  r e f e r  to o u r  r e v i e w  o f  SCS CS HB 
No. 357 (Rls) a m  S, a c o p y  o f  w h i c h  is e n c l o s e d .

If y o u  ha v e  o t h e r  q u e s t i o n s ,  do n o t  h e s i t a t e  to c o n t a c t  
this office.

S i n c e r e l y ,

N O R M A N  C. C O R S U C H  
A T T O R N E Y  G E N E R A L

B y :  fr h T tisO fi w -

T h o m a s  H. R o b e r t s o n  ^  
A s s i s t a n t  A t t o r n e y  G e n e r a l

T H R : j a l  

E n c l o s u r e
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