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T O S IT I ON  PAPER 

hOUSE BILL NO. 352

"An Act relating, to the definition of death; and providing for an e f f e c t­

ive date."

B A C K G R OU N D

u

A  U n i f o r m  Definition of Death has been endorsed by the National Con fer en ce  

of C o mm iss io ne rs  on Un if or m State Laws, the American Medical Association, 

th e A me ri ca n  Bar Association, the President's Co mm ission for the Study of 

Ethical Problems in Medical and Biomedical and behavioral Research as well 

as by the erican Aca de my  of Neurology and the American E l e c t r o e n c e p h a l - 

og ra ph ic  c.ety. T h eJ Jn ifo rm  D ef inition is as follows:

"An individual who has sustained either (1) irreversible c e s s­

ation of c i r c u la t or y and respiratory functions, or (2) ir r ev­

ersible cess at io n of all functions of the entire brain, in­

cluding the brain stein, is dead. A determination of death 

must be made in accordance with accepted medical standards."

According to information received from the Commissioners on U n i fo r m State 

Laws, 19 states have now adopted this definition, up from two states 

Ifi 1981.

D I S C U S S I O N

T h e  def in iti on  proposed in this Bill 

in several respects:

differs from the U n if o rm  D ef ini ti on

1. In the Bill "person" is s ubstituted for "individual", 

included the term "individual" to

The U n i f o r m

D ef inition purposely included the term "individual" to c o n f o r m  to 

the standard designa ti on  of a human being. The term "person" was 

not used because it is sometimes used by the l a w  to include a 

corporation. Although that particular confusion would be unlikely 

to arise, the n ar rower term "individual" is more precise and thus 

avoids po ssibility of confusion.

Tn the Bill, the phrase "medically and legally dead" is used. The 

Unif or m D ef inition prefers the phrase "is dead" since the broader 

provisions were c on sidered to be misleading. The President's Comm- 

ision stated, "A l a w  setting a general standard without e xp licit 

limitations would be assumed to apply for all legal purposes; to 

say so in the statute, however, only raises needless q uestions 

(e.g., what does 'all legal purposes' leave out? For example, 

proceedings in equity?")""'*

2 /  Defining Death. Medical, Leg al and Ethical Issues in t h e -
for the Study of 

Behavioral Res- 

Pg. 79. Go ve rnment Printing Office, Washington, D.C., 1981.

De te rm in ati on  of Death.

Ethical

search.

President's Commission 

"Problems in Me dicine and Biomedical and



3. The Bill sets the standard for establishing death as "ordinary 

standards of medical practice", while the U n if or m Definition adopts 

"accepted medical standards". This dif fe ren ce  is probably not 

important.

4. The Bill adds a provision that death may be pronounced "before a r t i f i­

cial means of maintaining respiratory and cardiac function are t e r m­

inated." The U niform Definition avoids the necessity for such a p r o­

vision by simply stating that an individual "is dead" when either

"irrev ers ib le  cessation of c ir cu la to ry  and respiratory function or 

irrev er sib le  cessation of all functions of the entire brain, incl ud­

ing t h e b r a i n  stem" has occurred. When either of these c ir c um st anc es  

prevails, the appropriateness of stopping medical intervention is 

apparent.

While the De p ar tm e nt  considers the definition proposed in the Bill to 

be b etter than the current statutory definition, it would prefer that 

the U n i f o r m  Definition of Death be adopted.
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STATE OF ALASKA

I.

FISCAL NOTE Revi sion Date ♦ 1983

REQUEST

Bi ll /R es o lu t io n  No.: HB 352

II. FISCAL DETAIL

A gen cy  Affected: Health & Social Service

Title: D e fi nit io n of death Pro gr am  Category Affected: Health

Sponsor: Rep. Fritz by request BRU Program of Subprogram(s) Affected:

Requestor: House HESS

E X P E N D I T U R ES / RE V EN UE S : (Thousands of Dol 1 ars)

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
OPER AT IN G 0 0 0 0 0 0

.100 P ERSONAL SERVICES

2 0 0  TRAVEL

3 0 0  CONTR AC TU AL

■400 C O M M O D I T I E S’

5 0 0  E Q U I P M E N T

J O O  LANDS & STRUCTURES

7 0 0  GRANTS, CLAIMS, ETC.

TOTAL O P ER AT IN G 0 0 0 0 0 0

i CAPITAL 0 0 0 o 0 0
1

REVENUE 0 0 0 o o 0

FU ND I NG :  (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

F E DE R AL  FUNDS 0 0 0 0 0 0

OTHER (Specify Source) 0 0 0 0 0 0

P OS I TI ON S:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0
T E M PO R AR Y 0 0 0 0 0 0

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV.. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Dean T i rador Phone: 465-2113

D ivision:________Public Hea 1 t h   _______________ ________________________ Date: 4-14-83_____________

Approved by C o m m i s s i o n e r : '_______________________________________________Da t e : yL / /  f  / $  3

Department: Health and SooTal Services _____________

Distribution:

Original to Legis la ti ve  Finance

C o p y  to O ff ice  of Management and Budget (for Le gislature introduced bills)

Copy to Department (for Governor introduced bills)

C op y  to Sponsor

C op y to R e qu es tor  (if different from Sponsor) 3/8/83



§ 09.65.120 C o d e  o f  C iv il  P r o c e d u r e § 09.65.130

8«c. 1 of th is  A ct, is in ad d itio n  to lia b ili ty  in a  civil ac tion  u n d e r R ule 82 o f th e  R ules 
for a n  aw ard  of reason ab le  a tto rn e y s ' fees of C iv il P rocedure ."  
w hich m ay be m ade to th e  p re v a ilin g  p a rty

Sec. 09.65.120. D efin itio n  o f  d e a th . A person is considered medi­
cally and legally dead if, in the opinion of a medical doctor licensed or 
exem pt from licensing under AS 08.64.010 —  U8.b4.38U, based on ordi­
nary  standards of m edical practice, there is no spontaneous respiratory 
or cardiac function and there  is no expectation of recovery of spontane­
ous respiratory or cardiac function or, in the  case when respiratory and 
cardiac functions are  m ain tained  by artificial means, a person is con­
sidered medically and legally dead, if, in the opinion of a medical doctor 
licensed or exempt from licensing under AS 08.64.010 —  08.64.380, 

based on ordinary standards of medical practice, there is no spontane­
ous brain  function. D eath  may be pronounced in this circum stance 
before artificial m eans of m ain ta in ing  resp iratory and cardiac function 
are term inated. (§ 1 ch 8 SLA 1974)

S ec. 09.65.130. R e p re s e n ta t io n  o f ch ild , (a) The court may, upon 
the motion of e ither party  or upon its own motion, appoint an attorney 
to represent the m inor w ith respect to his custody, support, and 
visitation or in any o ther legal proceeding involving his welfare. When 
custody, support, or v isitation are  a t  issue in a divorce, it is the  respon­
sibility of the parties or th e ir  counsel to notify the court th a t those 
m atters are  a t issue. Upon notification, the coi rt shall determ ine 
w hether the child should have legal representation or other services 

-a n d  shall m ake n finding on the record before tria l. The court shall 
en ter an order for costs, fees, and disbursem ents in favor of the child’s 
a ttorney and may fu rther order th a t  other services be provided for the 
protection of the child.

(b) If custody, support, or v isitation is an issue, the order for costs, 
fees, and disbursem ents shall be m ade against e ither or both parents, 
except tha t, if one of the  parties responsible for the costs is indigent, the 
costs, fees, and disbursem ents lor th a t  party shall he borne by the state. 
If e ither or both parents are  only tem porarily w ithout funds, as deter­
mined by the court, the court muy ndvunce paym ent for legal rep­
resentation or other services rendered to the child; however, no 
repaym ent may be required for those who ore receiving legal services 
for the indigent. The a tto rney  general is responsible for enforcing col­
lections owed the court, and rcpuyrnent shall be made directly to the 
court under the provisions of rules governing the adm inistration  of the 
courts. The court shall, if possible, avoid assigning costs to only one 
party by ordering th a t costs of the child's legul representation or other 
services he paid from proceeds derived from a sale of property 
belonging to both parties, befoie a division of property is made.

(c) Instead of, or in uddition to, appointm ent of an attorney under (a) 
of this section, the court may, upon the motion of e ither party  or upon
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