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TOSITION PAPER

hOUSE BILL NO. 352

"An Act relating, to the definition of death; and providing for an effect—
ive date."

BACKGROUND

A Uniform Definition of Death has been endorsed by the National Conference
of Commissioners on Uniform State Laws, the American Medical Association,

the American Bar Association, the President®"s Commission for the Study of
Ethical Problems in Medical and Biomedical and behavioral Research as well
as by the erican Academy of Neurology and the American Electroencephal-
ographic c.ety. TheJdJniform Definition is as follows:

"An individual who has sustained either (1) irreversible cess—
ation of circulatory and respiratory functions, or (2) irrev—
ersible cessation of all functions of the entire brain, in—
cluding the brain stein, is dead. A determination of death

must be made 1in accordance with accepted medical standards."

According to information received from the Commissioners on Uniform State
Laws, 19 states have now adopted this definition, up from two states
Ifi 1981.

DISCUSSION

The definition proposed in this Bill differs from the Uniform Definition
in several respects:

1. In the Bill "person" is substituted for "individual", The Uniform
Definition purposely included the term "individual™ to conform to
the standard designation of a human being. The term "person" was
not used because it is sometimes used by the law to include a
corporation. Although that particular confusion would be unlikely
to arise, the narrower term "individual™ is more precise and thus
avoids possibility of confusion.

Tn the Bill, the phrase "medically and legally dead"™ is used. The
Uniform Definition prefers the phrase "is dead"™ since the broader
provisions were considered to be misleading. The President®"s Comm-
ision stated, "A law setting a general standard without explicit
limitations would be assumed to apply for all legal purposes; to
say so in the statute, however, only raises needless questions
(e.g., what does “all legal purposes” leave out? For example,
proceedings 1in equity?")"'"*

2/ Defining Death. Medical, Legal and Ethical Issues in the-
Determination of Death. President"s Commission for the Study of
Ethical "Problems in Medicine and Biomedical and Behavioral Res-
search. Pg. 79. Government Printing Office, Washington, D.C., 1981.



3. The Bill sets the standard for establishing death as "ordinary
standards of medical practice”, while the Uniform Definition adopts
"accepted medical standards”. This difference is probably not
important.

4. The Bill adds a provision that death may be pronounced "before artifi—
cial means of maintaining respiratory and cardiac function are term—
inated.” The Uniform Definition avoids the necessity for such a pro—
vision by simply stating that an individual "is dead" when either
"irreversible cessation of circulatory and respiratory function or
irreversible cessation of all functions of the entire brain, includ—

ing thebrain stem" has occurred. When either of these circumstances
prevails, the appropriateness of stopping medical intervention is
apparent.

POSITION

While the Department considers the definition proposed in the Bill to
be better than the current statutory definition, it would prefer that
the Uniform Definition of Death be adopted.

Recommended by:

Director
Division of Public Health

Robert London Smith, Ph.D

Commi ssioner

Department of Health and
Social Services

Date:
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§09.65.120 Code of Civil Procedure S09.65.130

8«c. 1 ofthis Act, is in addition to liability  in a civil action under Rule 82 ofthe Rules
for an award of reasonable attorneys' fees  of Civil Procedure.”
which may be made to the prevailing party

Sec. 09.65.120. Definition of death. A person is considered medi-
cally and legally dead if, in the opinion ofa medical doctor licensed or
exempt from licensing under AS 08.64.010 - U8.b4.38U, based on ordi-
nary standards of medical practice, there is no spontaneous respiratory
or cardiac function and there is no expectation of recovery of spontane-
ous respiratory or cardiac function or, in the case when respiratory and
cardiac functions are maintained by artificial means, a person is con-
sidered medically and legally dead, if, in the opinion ofa medical doctor
licensed or exempt from licensing under AS 08.64.010 - 08.64.380,
based on ordinary standards of medical practice, there is no spontane-
ous brain function. Death may be pronounced in this circumstance
before artificial means of maintaining respiratory and cardiac function
are terminated. (8 1 ch 8 SLA 1974)

Sec. 09.65.130. Representation of child, (a) The court may, upon
the motion of either party or upon its own motion, appoint an attorney
to represent the minor with respect to his custody, support, and
visitation or in any other legal proceeding involving his welfare. When
custody, support, or visitation are at issue in a divorce, it is the respon-
sibility of the parties or their counsel to notify the court that those
matters are at issue. Upon notification, the coi rt shall determine
whether the child should have legal representation or other services

-and shall make n finding on the record before trial. The court shall
enter an order for costs, fees, and disbursements in favor of the child’s
attorney and may further order that other services be provided for the
protection of the child.

(b) If custody, support, or visitation is an issue, the order for costs,
fees, and disbursements shall be made against either or both parents,
except that, ifone ofthe parties responsible for the costs is indigent, the
costs, fees, and disbursements lor that party shall he borne by the state.
Ifeither or both parents are only temporarily without funds, as deter-
mined by the court, the court muy ndvunce payment for legal rep-
resentation or other services rendered to the child; however, no
repayment may be required for those who ore receiving legal services
for the indigent. The attorney general is responsible for enforcing col-
lections owed the court, and rcpuyrnent shall be made directly to the
court under the provisions of rules governing the administration of the
courts. The court shall, if possible, avoid assigning costs to only one
party by ordering that costs of the child's legul representation or other
services he paid from proceeds derived from a sale of property
belonging to both parties, befoie a division of property is made.

(c) Instead of, or in uddition to, appointment ofan attorney under (a)
of this section, the court may, upon the motion of either party or upon
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