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STATE OF ALASKA

FISCAL NOTE Revision Date 1983
REQUEST 1. FISCAL DETAIL
Bill/Resolution No.: B85 HB 270 Agency Affected: Law
Title: Child Poriroyraphy Program Category Affected:”™-umin. oi Justic
Sponsor: ji® G o~ BRU, Program of SubprogramA ) Affected:
Reouestorl House HESS
EXPENDITURES/REVENUES: (Thousands of Doll ars)
FY 83 FY 84 FY 85 1 FY 86 FY 87 FY 88
OPERATING 1
.100 PERSONAL SERVICES 130.1 165.5 175.4 185.9 197.1
200 TRAVEL 10.1 12.8 1 13.6 14_4 15.3
300 CONTRACTUAL 18.0 20.7 21.9 23.2 24.6
400 COMMODITIES I 10.0 5.7 6.0 6.4 b
500 EQUIPMENT I 17.5 1
600 LAND & STRUCTURES 1 1
700 GRANTS, CLAIMS, ETC | 1
1 1 le 1
Total Operating 1 185.6 204 .7 217.0 230.0 * 2<-3.8
CAPITAL™ |
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUND 1185.6 204.7 1 217.0 230. J 243. 8
FEDERAL FUNDS 1 1 1 I
OTHER (Specify Source) 1 1 I 1
J J 1 1
POSITIONS:
FULL-TIME 1 3 1 3 1 3 1 3 3
PART-TIME 1 1 | 1 1
TEMPORARY 1 1 1 1 1
* 1 1 1 1 1

1. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Not specified by sponsor

IV. ANALYSIS: Attffph ~ s”~pa~”~e [j*ge for any Analysis

Prepared By: Ri"cha"rd 1. Peg-in**" phone. 465-3672

Division: r.diidnisirail” n / Date: March 29. 1983

Ps.ulw|Lt> ~t
Approved by Commissioner: Norman C. Gordon, Attorney <GeneralDate: March 29, 1983

Department: rinnprfppur nf L, jw

Di stribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)
Copy to Sponsor
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Fiscal Note
Page 1

Section 1 of this bill adds a new subsection to the
current Unlawful Exploitation of a Minor statute, making it a
class 3 felony for a parent or guardian to knowingly allow 7his
child to participate in sexual activities which will be used to
produce a pornographic film, TV show, photograph, etc. Since
in most cases a parent who would knowingly allow his child to
engage in such activity would also be involved 1in "inducing or
employing” the child to perform these acts (conduct which is
already covertc under existing law), it is expected that there
would be only a few additiona.l prosecutions under this portion
of the bill. These few new cases could probably be handled by

the present prosecution staff.

Section 2 of the bill makes it a class C felony for a
person to knowingly sell or distribute pornographic material
which visually depicts <children engaged in sexual behavior.
The bill could result in a large number of additional criminal
prosecutions, as the sale or distribu® "on of pornographic
material of any sort 1is not now a criminal offense in this

atyy It is anticipated that enforcement of the new law would
require the addition of two new prosecutors and one new
secretary statewide. ThxS estimate 1is based on the number of
establishments in this state which are known to sell
"pornographic material, the complexity of legal issues that are

involved 1in these types of cases, and the knowledge that con-
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Page 2

victions under similar statutes 1in

other states are almost

always appealed on constitutional grounds to the highest appel —

late court 1in the state, and frequently to the United States

Supreme Court.



Fiscal Analysis - SSHB 270

The 1impact of HB 270 is expected to result in the
addition of two Attorney 1V positions (SR 24) and one Legal
Secretary position (SR 10).

The first year of this analysis will cover 10 month.1 of
FY 84, allowing 2 months for these three positions to be
established. The costs beyond FY 84 have been projected on a 12
month basis and include a 61 annual inflation factor.
1st Year (10 months)

ATV(PFT) AIV(PFT"® L/SKPFT) . TOTAL

Personal Services 53.7 53.7 23.4 130.1
Travel 5.0 5.0 -0- 10.0
Contractual 8.0 8.0 2.0 18.0
Commodities - ongoing 1.5 1.5 1.5 4.5
Commod. - single time 2.0 2.0 1.5 5.5
Equipment - single time 1.5 1.5 14.5 17.5

185.6

2nd Year (12 months + 61 annual inflation)

Personal Services 68.3 68.3 28.9 165.5
Travel 6.4 6.4 -0- 12.8
Contractual 9.1 9.1 2.5 20.7
Commodities 1.9 1.9 1.9 5.7

204.7



POSITION TITLE
v Attorney 1V

TYPE OF POSITION STAFF MONTHS RP NUMBER
PFT 10
CON 1INUATION LEVEL | | ADDITION |
o TYPE OF EXPENDITURE
- 1 7
PERSONAL SERVICES
5 Salary 4,251/month 42,510
6. Benefi ts 6,555
7 Supplemental Benefits 2,240
o, Fixed Benefits 2,400
9 101AL PERSONA®. SERVICES 6
10. Travel 02
11. Contrjctual 03
12. Coinmodi ties 04
13. Equi pinent 05
1A Other
15. TOTAL COST
\
RECEIPT CODE FUND INC SOURCE
16. Federa Receipts 1002
17. G.F. Match 1003
i Genera Funds 1004
19. 1-A Receipts 1005
20. Program Receipts 1028
21 Other
. X v
FOR UiM USE ONLY
4A KEY NUMBER
AGENCY
PROGrtAM
|13 REQUEST FOR
NEW POSITION BRU .
COMPONENT.

01-1116 17/821- 11

RANGE/STEP UARC. UNIT FORM 12  PAGE/LINE Memii ;plISAIT.
24A X m-m
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
Anchorage
19 M2\ A\\Y, jusrificat io-l
preent To accommodalLe the addition of new felony statutes for
’ the prosecution of those who knowingly sell or distribute
pornographic material which visually depicts children engaged
in sexual behavior, the Department of Law is requesting two
new attorney positions and a new secretary position. This
is one of two attorney positLons which will be responsible
53 705 for the enforcement of the new felony statutes statewide,
5’000 including the pursuit of the many cases which will undoubt—
’ edly be appealed on constitutional grounds to the state"s
; ;;; highest court and to the U.S. Supreme Court. These cases
1’500 will involve complex legal issues which have been previously
’ unaddressed b> Alaska®s w®liriminal code.
,705
\VX\\ VXV X
71,705
ljilltaLLIliaiL O .LlaW -
Due Process FY~84-~)
[lrosecut lon Faoe ol

Third dudiclal District Revised Date



1 POSITION TITLE
' Attorney TV

TYPE OF POSITION  STAFF MONTHS 1P NUMUEK
2 PFT 10
3. CONTINUATION LEVEL | [ ADDITION I
1 TYPE OF EXPENDITURE

1
PERSONAL SERVICES

. Salary 4,2jl/inonth
H 9_ Uenefits
!
9

Supplemental Uenefits
" Fixed Benefits

TOTAL PERSONAL SERVICES

10. Travel

11. Contractual
17. Commodities
13. Equi pment
"t Other

15. 10TAL COST

RECEIPT CODE

42.510
6,995
2.240
2,400
6l
02
03
05
05

FUND INC SOURCE

16. Federal Receipts 1002
17. C.F. Match 1003
10. Cencral Funds 1004
19. 1-A Kucoipts 1005
20. Program Receipts 1020
21. Othor
FOR U&M USE ONLY
(A KEY NUMBER -—----

AGENCY
| 3 PROGRAM
"J REQUEST FOR

NEW POSITION BRU
COMPONENT

oi moo/un- n

PCN NUMUER

= aTulITT

0 o1
o OoO—
o OO
o OO

3.500

1.500

! 71,705

711.705

Department

Due

of

Process

Prosecatf on

Thi Ird dud

Iclal

RANCE/STEP UARC. UNIT FORM 12  PACE/LINE XAPPROV,
24A X
I1RU PRIORITY LOCATION EIL'CTION OISIRICT
Anchorage 8

JUSTIFICATION

To accommodate the addition of new felony stulules for tlie
prosecution of those who knowingly sell or distribute
pornographic material which visually depicts children engaged
in sexual behavior, the Department of Law is requesting two
new attorney positions and a new secretary position. This is
die second of two attorney positions which will be responsible
for the enforcement of the new felony statutes statewide,
including the pursuit of the many cases which will undoubtedly
be appealed on constitutional grounds to the state®s highest
court and to the U.S. Supreme Court. These cases will
Involve complex legal issues which have been previously
unaddressed by Alaska®s criminal code.

Law

FY 84

of

Page

District Revised Date
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11.
12.
13.
gl
15.

16.
17.
10.
19.
20.
21.
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POSITION TITLE
Legal
TYPE OF POSITION

Secretary

10

TYPE OF EXPENDITURE
1
PERSONAL SERVICES

Salary 1, 726/month
Benefits
Supplemental Benefits

Fixed Benefits
TOTAL PERSONAL SERVICES
Travel
Contractual
Conmiudi ti es
Equipment
Other
TOTAL COST

RECEIPT CODE
Federal
G.F,
Ceneral

S1AFF MONTHS

RP NUMBER

17,260
2,660
1.058

2, /7,00
01

02
03

05

MINDING SOURCE

Receipts

Match

Funds

1-A Receipts

Program Receipts
Other
VHV!VY LEm» Tt ht

FOft HIM USE ONLY

A KEY HUMBER

1 3 REQUEST FOR

k NEW POSITION

0111J617/UJ1- u

1002
1003
1000
1005
1020

AGENCY

PROGRAM

BRU

RANCE/STEP BARG. UNIT FORM 12  PACE/LINE I IAPPRbV; /1i.iSApp.
ion GGU
PCN NUMBER  BRU PRIORITY LOCATION ELECTION DISTRICT r1]
Anchorage 8
3 This position is required to provide support for the two
new attorney positions. This secretary will he responsible
for the preparation of a large volume of court documents
generated by Che appeal of cases dealing with the constitu—
tionality cf Alaska®s statutes on child pornography. The
allocation of a single secretary to serve two full time
93.7.00 attorneys 1is the minimum amount of support needed to meet
’0' the workload anticipated and 1is within the normal ratio of
> 000 attorneys to secretaries for the Department of Law.
3.000
14.500
.42,s00
42.900
e A

Department of Law

Due Process
liE Uii.C Cili_LuiL Page of

Revised Date
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STATE OF ALASKA

FISCAL NOTE |Revision Date , 1983
I. REQUEST 1. FISCAL DETAIL
Bi ii/Resolution No.: HB 270 Agency Affected: Public Safety
Title: Act relating to child pornography Program Category Affected:Crime & ID____
Sponsor: Rep |jska BRU, Program of Subprogram”J Affected:
Requestor: House HESS Alaska State Troopers

EXPENDITURES/REVENUES: (Thousands of Pollars)

FY 33 | FY 84 | FY 35 i FY 36 1 FY 37 FY 88 |
OPERATING t i I I
100 PERSONAL SERVICES 1 el 1 I
200 TRAVEL 1 I 1 1
300 CONTRACTUAL 1 1 1 1
400 COMMODITIES 1 S 1 1 1
500 EQUIPMENT 1 1 l 1
600 LAND & STRUCTURES | [ [ 1 1
700 GRANTS, CLAIMS, ETC | | 1 1 1
1 [ 1 1 1
TOTAL OPERATING — o —= s -0-
CAP 11AL 1 I 1 1 1
REVENUE 1 ! 1 [ 1
:UNDING: (Thousands of Dollars)
GENERAL FUND 1 i | r 1
FEDERAL FUNDS 1 | 1 1 1
OTHER (Specify Source) 1 | | 1 1
| | | !
POSITIONS:
FULL-TIME 1 1 1 1
PART-TIME 1 1 1 1
TEMPORARY 1 1
| I I

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis: No Fiscal Impact Anticipated

Prepared By. p”/Mi Phone: 465-4338
Division:— Adminigtrnt.ivp Services Date: 3-29-83
Approved by Commissioner: Y /7 VvV \wyy _ Date:
Department”ILf, hlir sa fpty /L

Distribution:
Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bill"s)
Copy to Sponsor

Copy to Requestor (if different from Sponsor) 3/8/83
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POSITION PAPER

Sponsor Substitute for House Bill No. 270

"An Act relating to child pornography."

House Bill No. 270 raises the penalty for exploitation of a minor
from a Class C felony to a Class B felony in AS 11,41.455. House Bill
No. 270 also adds a new section, Sec. 11.61.125, to Alaska State
Statutes which makes distribution of child pornography a Class C felony.
The Department estimates that one additional medium security bed will Oe
necessary to house offenders convicted of unlawful exploitation of a
minor and/or distribution of child pornography.

Recommended by: 4 C
HoV.Undell, Dvj#ctor
Division of Adult Corrections

- 12uS'

Approved by:
Robert London Smith, Ph.D.
Commissioner

Date: A * 3



STATE OF ALASKA

FISCAL NOTE Revision Date , 1983
1. REQUEST 11. FISCAL DETAIL
Bill/Resolution No.: SS for U B. #270 Agency Affected:Health & Social Services
Title:"An Act relating to child porno. Program Category Affected:Justice
Sponsor? Representative Liska BRU, Program of Subprogram(s) Affected:
Requestor: HESS Committee Adult Confinement

EXPENDITURES/REVENUES: (Thousands of Pol ars)
FY 83 FY 84 FY 85 FY 86 FYy 87 FY 88

OPERATING

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAI 2.4 5.1 5.4 5.7 6.1

400 COMMODITIES - 5 - 5.3 5.6 6.0 6.3

500 EQUIPMENT

600 LAND & STRUCTURES -

700 GRANTS, CLAIMS, ETC .2 .2 .3 .3 .4
TOTAL OPERATING 5.1 10.6 11.3 12.0 12.8
CAPITAL -0- 146.0% -0- -0- . -0- -0-
REVENUE | -0- -0- -0- -0- -0-"" . -13-

:UNDING: (Thousands of Dollars)
GENERAL FUND -0- 151.1 10.6 11.3 12.0 12.8
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME o o U - o —o

PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

The source of funds to offset the fiscal impact of this bill has not been identified
by the sponsor.

IV. ANALYSIS: Attach a separate pagefor any Analyses / /7"
Prepared By: Roger C. Lange | m/(if Phone: 465-3376
Division: Mill L Correct i.ojisy ~ Oato: March 31, 1983
Approved by Commissionerl N / pate: * [/ T/'t ™
Department: Health fi ScTcial Services

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



FISCAL NOTE
SS for House Bill No. 270

Page 2

IV. ANALYSIS

A.

C.

Assumptions

Based on conversations with Department of Law staff, it is assumed that there
will be one additional Class B felony conviction and four Class C felony con—
victions per year. It is assumed all will be first time offenders. Therefore
it is estimated that 50% of the Class B and 20% of the Class C felony offenders
will receive terms of confinement. This will result in approximately 1.5 person
years per year of jail time will be served.

It is further assumed that the distributors of child pornography will remove
these materials from their visible stock and convictions for distribution of

child pornography will decrease from the original estimate of four per year.

Therefore, it is estimated that one additional medium security bed will be
required if this proposed legislation is enacted.

Program Summary

1. Positions - An average of one position is required for every 21 beds.
Since only one bed is requested in the fiscal note, no positions are
identified as being needed.

2. Other expenditures

a. Contractual Services
Medical care and counseling services $2400

b. Commodities
Food and clothing $2500

C. Grants
Inmate gratuities for kitchen, janitorial or other assigned tasks
$200 .
Impact

There will be no significant economic o. “local government as a result of
passage of this bill.
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FISCAL NOTE Revision ilite VY
I. REQUEST Il. FISCAL DETAIL
BPill/kcsolution No.: Agency Alice ted: H&SS
Title: Child Pornography Program Category At tected: Social Service
Sponsor: L.ska BRU, Program of Subprogram”~) Al fcctca:
Requestor: None

EXPENDITURES/REVENUES: (Thousands of Dollars)

0
100
200
300
400
500
600
700

FY 83 FY 84 EY ob FY 8b FY 8/ FY 08
PERATING
PERSONAL SEP.VICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS, ETC

TOTAL OPERATING 0 0 0 0 0

"CAP UAL™

[ KLVEKUt

FITTIDING:
GENE

(Thousands of Dollars)
RAL FUND 0 0 0 0 0

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:

full

-Time I 1 " 0 0 0

PART-TIME

TEMP

ORARY

.111. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Enactment of this Bill would have no fiscal impact on the Divison of Family?~
and Youth Services as child pornography is already included in reporting of

abuse

IV. ANALYSIS:

Prepared

Division:

Approved
Departme

Distribution:
Original
Copy to
Copy to
Copy to
Copy to

Attach a separate page for any Analysis

By: Michael L. Price, Director ho no: 465-3170
Family and Youth”Serviccs Date: 3/22/83
by Commissioner:® Date: y / 7 >
nt: ( A

to Legislative Finance
Office of Management and Budget (for Legislature introduced bills)
Department (for Governor introduced bills)
Sponsor

Requestor (if different from Sponsor) 3/8/



STAFF REPORT
HB 270 RELATING TO CHILD PORNOGRAPHY
MARCH 30, 1983
Dave Palmer
Section 1.
11.41.455 (a) Unlawful exploitation of a minor- defines the crime. This
is the existing statute. No change.
(b) This new subsection provides that those adults who have
custody of a minor who knowingly permit the exploitation in (a) are
guilty of exploitation.

(c) Both offenses are a class B felony.

11.61.125 fa) This now section makes distribution or intent to distribute
child pornography a crime.

(b) certain exemptions are allowed for employees of a theater.
(c) Distribution of child pornography is a class C felonv.

The SSHB 270 deletes the definition of "obscene™. A memo from legal
services cites a US Supreme Court case that allows penalization for the
production of child pornography and the distribution of material depicting
children engaged in sexual conduct without requiring that the material

he legally obscene.

Additional amendments are proposed by the sponsor. He requests they be
incorporated 1into the bill as a committee substitute. The proposed
changes are attached to this report

Two fiscal notes are attached. a zero note from the Department of
Public Safety, and a $185.6 fiscal note from the Department of Law.



ADDITIONAL AMMENDMENTS
FOR HOUSE BILL 270

Raising age covered from 16 to 18:

Sec. 11.41.455 (a) (Line 14 and 15, Page 1)
(b) (Line 26, Page 1)

Rat;onale:

a. Enforcement of this law is predicated on proving to
the court that the persons featured in these
pornographic materials 1is under a certain age. When

a victim cannot be positively identified (as in
cases where materials are imported from outside
Alaska and the child 1is not physically present) it
is very difficult to prove beyond the standard
reasonable doubt that a child who has reached the
puberty stage of development is under 16 from
physical appearance alone. Using 18, it would be
much easier to prove when dealing with victims are
actually between 13 and 16. This is the age bracket
most encountered in the experience of the Anchorage
Police Department according to Police Chief Porter.

b. Under existing law a person under the age of 18 s
treated generally as subject to the juvenile systenm
of justice as opposed to the adult system. It is

only logical that we apply the same maturity
standard when that same person is the victim under
the law.

C. January 26, 1983 Senator Specter introduced similar
legislation in Washington, D.C. and the Bill being
reviewed by Judiciary uses the age of 18 as its
criteria. Should this Bill pass, Alaska State
Statutes would conform to the Federal standard.



Addition to include "Simulated"” sexual acts:
Amend to read in Sec. 11.41.455, Line 16 page 1:

"in the following actual or simulated conduct:"
Rationale:

The deplorable intent is the same whether the sexual acts
involved in the exploitation of these children are

actual or simulated. We also want to avoid the
technicality of having to prove whether the acts were
actually performed or only simulated.

Change this exploitation of a minor from a Class B Felony
to a Class A Felony, anddistribution of the materials
from a Class C Felony toa Class B Felony.

Rationale:

a. Experience of experts shows that the "damage" to
these victims is of major proportions. These are
not minor crimes. Aside from the actual physical
injury caused to many of these victims, the
psychological damage 1is often extensive. There is
also the continuing threat of having those acts
depicted in these pornographic materials publically
and graphically exposed throughout the victim®s
lifetime. There also seems to be a heavy causa-
tional effect to the child"s subsequent hard
delinquency. In addition there seems to be a
likelihood that these victims can continue the
abuse on their own children.
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POSITION PAPER
HOUSE BILL NO. 270

"An Act relating to child pornography."”

House Bill 270 amends the criminal code by adding three major provisions
to the-lav/s dealing with child pornography:

1. The parent, legal guardian or person having custody or control of a
child under 16 years of age under this Bill commits the crime of
unlawful exploitation of a minor if he permits the child to engage
in unlawful sexual conduct for commercial purposes;

2. The Bill defines "obscene", v/hich previously had been up to the
discretion of the courts to define;

3. The Bill adds a new section which makes the distribution of child
pornography materials illegal.

BACKGROUND

The extent to which Alaskan youth are victims of child pornography is
unknown, although recent investigations by the Anchorage Crime
Commission indicare there may be as many as 30 child slavery and
pornography rings in Alaska, with networks to the lower 48 and overseas.
Anchorage law enforcement officials believe the problem to be worse in
Alaska than 1in other parts of the country due to criminals being drawn
to Alaska by its wealth, by the heavy drug and alcohol abuse, the young
and mobile Alaskan population and the overloaded law enforcement and
court systems. In a case currently before the courts in Anchorage, one
individual 1is charged with 29 counts of sex crimes against juveniles,
including the making of pornographic movies.

It is estimated that at least half the youths 1in McLaughlin have been
sexually abused, and some private residential facilities would estimate
that closer to 85% - 95% of the youth served have been victims of sexual
abuse. Many youth who have been sexually abused at home, runaway and
end up being victimized by individuals who lure them into prostitution,
child pornography and other illegal activities.

r

r



POSITION

The Department of Health and Social Services supports House Bill 270,
which considerably strengthens the statutes regarding child pornography.
By making it illegal for the person who has the legal custody or control
of the child, whether the parent or not, to permit the child to engage
in child ©pornography for commercial purposes, it recognizes the
responsibility of parents and custodians to provide protection for
children in their care. Secondly, by extending criminal liability to
the distributor of child pornography, this bill recognizes that without
promotion and marketing of the child pornography materials, there would
be no financial motive for the sexual exploitation of children.

RECOMMENDED:
Michael L. Price, Director
Division of Family and
Youth Services
DATE: 3.v  I'L-TI

a

Robert London Smith, Ph.D.
Commissioner

APPROVED BY:

DATE:
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1. REQUEST Il.  FISCAL DFTAIL
UTI 1/kcsolution Mo.:. HB 270 Agency Aflocted: HASS
Title: Child Pornography Program Category AMcctcd: Social Services
Sponsor: Li ska BRU, Program of Subprogram”) Alfcctcd:
Requestor:. None

EXPEN'D1TDRES/RT:VENUE 3:__ (Thousands of Do! nrs)
Fy 83 FY 84 FY 8b FY 86 FY 8/  FY 88
OPERATING
10U PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND A STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 0 0 0 0 0
CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GLNLRAL FUNU 0 0 0 0 0
FEDERAL FUNDS
OTYiER (Specify Source)

POSITIONS:
FULL-TIME o . , ,
PART-TIME
TEMPORARY

IlIl. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Enactment of this Bill would have no fiscal impact on the Divison of Family?~
and Youth Services as child pornography is already included in reporting of
abuse.

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Michael L. Price, Director 465-3170
Division: Family and Youth Services Date: 3/22/83
Approved by Commissioner: h' e Date:__f‘r n
Department: Vo= of ©

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/0/0;
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Vo W Jjm r SEcco W 1 E fur w M . m vy

M URDER I 120'_ 99 20 - 99 20 f~ 99
UR ri &ICIDNAP & 5. 99 . ”
IR I L1I” 99
PAOAL ASSADLT 5-(10)- 30 712 -(15)-'30 12 12 -(25)- 30
S kel 1
EXUAL ASSAULT
- M -(8)- 30 712 -(15)- 30 12 1/2 -(25)- 30 \
A FELONY™*=* 31/2 -(7)- 20 5 - (10) - 20 712 - (15 - 20
A FELONY 21/2-(5) - 20 5- (10) - 20 712 - (15 - 20

B FELONSY 0- 10 | O' '['[)-10 3- (6) - 10

C OFELONY 0- 5 0- (- 5 0- (3 - 5

“"Applies when a defendant possessed a Ffirearm, used a dangerous weapon or caused serious physical injury
EXCEPT FOR MANSLAUGHTER,

UMBERS IN (BRACKETS ARE)PRESUMPTIVE SENTENCES. NUMBERS ENCLOSED BY jJESST ARE MAMDAXQRj(LMIMJI13IM. SENTENCES.

UMBERS TO LEFT OF BRACKETS “"E LOWEST MITIGATED SENTENCES, NUMBERS TO RIGHT ARE HIGHEST AGGRAVATED SENTS,



Introduced: 3/25/83
Referred: Health, Education & Social
Services and Judiciary

BY LISKA,ADAMS,BUSSELL,FLOOD,FRITZ,
GRUSSENDORF,HURLBERT,LINDAUER,
MALONE.MARTIN,PHILLIPS,SHULTZ,
SZYMANSKI ,TISChER ,WARD,CLOCKSIN,
IN THE HOUSE PESTINGER,UEHLING AND MCBRIDE
SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 270
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to child pornography.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.41.455 is repealed and reenacted to read:

Sec. 11.A1.455. UNLAWFUL EXPLOITATION OF A MINOR. (a) A person
commits thv crime of unlawful exploitation of a minor if, in this
state and with the intent of producing a Jlive performance, film,
photograph, negative, slide, book, newspaper, or magazine that
visually depicts the conduct listed below, the person knowingly
induces or employs a child under 16'years of age to engage in, or
photographs, films, or televise:: a child under ter years of age engaged
in the f o I I o w i n g ~

(1) sexual penetration;

(2) the lewd touching of another oerson®s genitals, anus,
or female breast;

(3) the lewd touching by another person of the child"s
genitals, anus, or female breast;

(4) masturbation;

(5) bestiality; or

(6) the lewd exhibition of the child"s genitals.

(b) A parent, legal guardian, or person having custody or con-
trol of a child under 17> years of age commits the ~crime of unlawful
exploitation of a minor if, 1in this state, the person permits the
child to engage *n conduct described in (a) of this section knowing

that the conduct 1is intended to be used in producing a live

-1- SSHB 270
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performance, film, photograph, negative, slide, book, newspaper, or
magazine that visually depicts such conduct.

(c) Unlawful exploitation of a minor is a class B felony.

Sec. 2. AS 11.61 is amended by adding a new seccion to read:

Sec. 11.61.125. DISTRIBUTION OF CHILD PORNOGRAPHY. (a) A
person commits the crime of distribution of child pornography if the
person .g-anda-or-causes—be-be sent-,— or brings or causes to be brought,
into this state for sale or distribution, or in, this state possess:s,
prepares, publishes, or prints with intent to distribute, sell, or
exhibit to others for commercial consideration, any matter which
visually depicts conduct described under AS 11.41.455(a), knowing that

cJllL
the production of the matter involves the use of a minortor- a- person
who- re-aeonab 1y- appea-rs— t-0- be— a-ininor engaged in such conduct.

(b) This section does not apply to acts that are an integral
part of the exhibition or performance of a motion picture when the
acts are done within the scope of employment by a motion picture
operator or projectionist employed by the owner or manager of a thea-
ter or other place for the showing of motion pictures, unless the
motion picture operator or projectionist

(1) has a financial interest in the theater or place in
which employed; or

(2) caused the performance or motion picture to be per-
formed or exhibited without the consent of the manager or owner of the
theater or other place of showing.

(c) Distribution of child pornography is a class C felony.

SSHB 270 -2
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MEMORANDUM
TO: All House Members
FROM: John J, Liska, Representative- District 15

SUBJECT: Child Pornography Legislation

Enclosed is a draft of a Bill | have introduced regarding
child pornography. In recent months there have been many
newspaper articles regarding this issue. Having had my staff

research this subject, we have found that there 1is no statute
that covers the sale or distribution of pornography involving
children. Nor 1is there any statute covering parental consent
of the use of their children 1in pornographic materials.

This Bill addresses all of the above. Your support for this
Bill is needed to curb these atrocities.
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MEMORANDUM March 17, 1983
SUBJECT: Child pornography
(HB 270)
TO: Representative John Liska
FROM: James H. Lear

Legislative Counsel

In response to your request, | drafted HB 270 relating to
child pornography. Monday afternoon, Mike Gay requested
that 1 redo the bill to define the word "obscene™. He
indicated that it would have to be done by 9:00 yesterday
morning. With just a short amount of time to fulfill this
request, | inserted sec. 2 that would add a new paragraph to
AS 11.41.470 (definitions) that would define "obscene" to
mean

conduct that, taken as a whole and applying to
contemporary community standards,

(A) appeals to the prurient interest in sex;
fB) is patently offensive; and

© lacks serious literary, artistic, political,
or scientific value."

This definition sets out the standard established by the
United States Supreme Court in Miller v. California, 413 U.S.
15, 37 L.Ed.2d 419, 93 S.Ct. 2607 (1973).

You should be advised that the standard set forth in Miller
for determining obscenity may be relaxed by the states in

prohibiting child pornography. Unfortunately, 1 was not
aware of the July, 1982, case of New York v. Perber,
U.S. , 73 L.Ed.2d 1113, 102 S.Ct. 3348, in which the

United States Supreme Court drew the distinction between
child pornography and other forms of obscenity.

I will outline the critical points made in New York wv.
Ferber, supra, and summarize your alternatives with HB 270.
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Page 2
March 17, 1983

At issue in New York v. Ferber 1is the constitutionality of a
New York criminal statute which prohibits persons from
knowingly promoting sexual performances by children under
the age of 16 by distributing material which depicts such
performances.

The decision highlights the fact that the federal government
and 47 states have sought to combat the problem of child
pornography with statutes specifically directed at the pro—
duction of child pornography. At least half of such statutes
do not require that the materials produced be legally obscene
(i.e., that apply the Miller standard). Thirty-five states
and the United States Congress have also passed legislation
prohibiting the distribution of such materials. Twenty
states prohibit the distribution of material depicting
children engaged in sexual conduct without requiring that

the material be legally obscene.

The heart of the New York v. Ferber case is a pronouncement
by the United States Supreme Court that it is permissible
for a state to penalize the production of child pornography
and the distribution of material depicting children engaged
in sexual conduct without requiring that the material be
legally obscene.

Here is how the Court arrived at that decision. The Court
stated the issue as follows:

To prevent the abuse of children who are made to engage
in sexual conduct for commercial purposes, could the
New York State Legislature, consistent with the first
amendment, prohibit the dissemination of material which
shows children engaged in sexual conduct, regardless of
whether such material is obscene?

The Supreme Court indicated that this case constitutes its
first examination of a statute directed at and limited to
depictions of sexual activity involving children. The Court
then began with the question of whether a state has somewhat
more Tfreedom 1in proscribing works which portray sexual acts
or lewd exhibitions of genitalia by children. The Court
reviewed the position taken in Miller, supra, that the

states have a legitimate interest in prohibiting
dissemination or exhibition of obscene material when
the mode of dissemination carries with it a significant
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danger of offending the sensibilities of unwilling recip—
ients or of exposure to juveniles.

Miller v. California, 413 U.S., at 19.

The Miller standard, like its predecessors, was an accommo—
dation between the states®™ 1interests in protecting the "sensi—
bilities of unwilling recipients” from exposure to porno—
graphic material and the dangers of censureship inherent in
unabashedly content based laws. Like obscenity statutes,

laws directed at the dissemination of child pornography run
the risk of suppressing protected expression by allowing the
hand of the censor to become unduly heavy. For the following
reasons, the Court was persuaded that the states are entitled
to greater leeway in the regulation of pornographic depictions
of children.

(€)) It is evident beyond the need for elaboration that
a state"s interest in "safeguarding the physical and
psychological well-being of a r."inor" is compelling.

(2) The distribution of photographs of and films
depicting sexual activity by juveniles is intrinsically
related to the sexual abuse of children.

(3 The advertising and selling of child pornography
provides an economic motive for and 1is thus an integral
part of the production of such materials, an activity
illegal throughout the nation.

(4) The "nalue of permitting live performances and photo—
graphic reproductions of children engaged in lewd sexual
conduct 1is exceeding modest, if not deminimus.

(5) Recognizing and classifying child pornography as a
category of material outside the protection of the First
Amendment 1is rot incompatiole with the Court®"s earlier
decisions.

The Court reiterated that the test for child pornography 1is
separate from the ooscenity standard enunciated in Miller,
but may be compared to it for purposes of clarity. The
Miller formulation is adjusted in the following respects:

(D) A trier of fact need not find that the material
appeals to the prurient interest of the average person;
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(@) It is not required that sexual conduct portrayed
be done so in a patently offensive manner; and

(3 The material at issue need not be considered as a
whole.

The Court did indicate, however, that there are limits on
the category of child pornography which, like obscenity, is
unprotected by the First Amendment. As with all legislation
in this sensitive area, the conduct to be prohibited must be
adequately defined by the applicable state law, as written
or authoritatively construed. Here the nature of the harm
to be combatted requires that the state offense be limited
to works that visually depict sexual conduct by children
below a specified age. The category of "sexual conduct”
proscribed must also be suitably limited and described.

The Supreme Court proceeded to analyze the New York statute
observing that the forbidden acts to be depicted are listed
with sufficient precision and represent the kind of conduct,
that, if it were the theme of a work, could render it legally

obscene: "Actual or simulated sexual intercourse, deviate
sexual intercourse, sexual bestiality, masturbation, sado-
masochistic abuse, or lewd exhibition of the genitals". The

Court gave special emphasis to the fact that the term "lewd
exhibition of the genitals™ is not unknown to the Court 1in
this area and, indeed, was given in Miller as an example of
a permissible regulation.

The Supreme Court made it perfectly clear that a state 1is

not barred by the First Amendment from prohibiting the dis—
semination of material which shows children engaged in sexual
conduct, regardless of whether such material 1is obscene.

The Court further clarified its position with reqgard to

child pornography by dismissing che claim that the New York
statute 1is unconstitutionally overbroad because it would
forbid the distribution of material with serious literary,
scientific or educational value or material which does not
threaten the harm sought to be combatted by the state. The
Court held this to be the paradigmatic case of a state
statute whose legitimate reach dwarfs its arguably impermis—
sible applications. The Court seriously doubted that those
arguably impermissible applications of the statute amount to
more than a tiny fraction of the materials within the statute
reach.



The Supreme Court refused to assume that the New York Courts
will widen the possibly invalid reach of the statute by giving
an expansive construction to the proscription on "lewd exhi—
bitions of the genitals". Whatever overbreadth might exist
should be cured through case by case analysis of the fact
situations to which its sanctions, assertedly, may not be
applied.

Now, how does this decision effect HB 2707

It means that HB 270 could be amended to delete the defi—
nition of "obscene"™ set out in sec. 2 of the bill, since it

is permissible for the state to enforce AS 11.41.455 and

AS 11.61.125 without a court finding that a depicted touching
or exhibition is obscene. I would suggest, however, inserting
the word "visually"” before the word "depicts" on page 1,

line 13, and on page 2, line 18; and changing the word
"obscene™ to "lewd" on page 1, lines 18, 20, and 24.

The suggested changes ”~o HB 270 would give the state much
greater latitude 1in enforcing the child pornography laws and
still be within the constitutional guidelines set forth by
the United States Supreme Court.

JHLiljb
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Introduced: 3/16/83
Referred: Health, Education &
Social Services and Judiciary

BY LISKA, ADAMS, BUSSELL FLOOD,
FRITZ, GRUSSENDORF, HURLBERT,
LINDAUER, MALONE, MARTIN, PHILLIPS,
SHULTZ, SZYMANSKI, TISCHER AND

IN THE HOUSE WARD

For an Act entitled: "An Act relating to child pornography.’

HOUSE BILL NO. 270
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

/

Section 1. AS 11.41.455 is repealed and reenacted to read:

Sec. 11.41.455. UNLAWFUL EXPLOITATION OF A MINOR. (a) A person
commits the crime of unlawful exploitation of a minor if, in this
state and with the intent of producing for any commercial purpose a
live performance, film, photograph, negative, slide, book, newspaper,
or magazine that depicts the conduct listed below, the person know-
ingly induces or employs a child under 16 years of age to engage 1in,
or photographs, films, or televises a child under 16 years of age
engaged in the following conduct:

(1) sexual penetration;

(2) the obscene touching ofanother person®s genitals,
anus, or female breast;

3) the obscene touching by another person of the <child"s
genitals, anus, or female breast;

(4) masturbation;

(5) bestiality; or

(6) the obscene exhibition of the child"s genitals.

(k) A parent, legal guardian, or person having custody or con-

\v trol of a child under 16 years of age commits the crime of wunlawful

exploitation of a minor if, in this state, the person permits the
child to engage in conduct described in (a) of this section knowing

that the conduct is intended to be used in producing for a commercial
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purpose a live performance, film, photograph, negative, slide, book,
newspaper, or magazine.
(c) Unlawful exploitation of a minor is a class B felony.
Sec. 2. AS 11.41.470 is amended by adding a new paragraph to read:
(4) "obscene"™ means, conduct that, taken as a whole and

applying contemporary community standards,

(A) appeals to the prurient interest in sex;

(B) is patently offensive; and

©) lacks serious literary, artistic, political, or

scientific value.

* Sec. 3. AS 11.61 is amended by adding a new section to read:

Sec. 11.61.125. DISTRIBUTION OF CHILD PORNOGRAPHY. (a) A
person commits the crime of distribution of child pornography if the
person sends or causes to be sent, or brings or causes to be brought,
into this state for sale or distribution, or in this state possesses,
prepares, publishes, or prints with intent to distribute, sell, or
exhibit to others for commercial consideration, any visual or printed
matter which depicts conduct described under AS 11.41.455(a), knowing
that the production of the matter involves the use of a minor engaged
in such conduct.

(b) This section does not apply to acts that are an integral
part of the exhibition or performance of a motion picture when the
acts are done within the scope of employment by a motion picture
operator or projectionist employed by the owner or manager of a thea-
ter or other place for the showing of motion pictures, unless the
motion picture opera*or or projectionist

(1) has a financial interest in the theater or place in
which employed; or

(2) caused the performance or motion picture to be

HB 270 -2-



performed or exhibited without the consent of the manager or owner
the theater or other place of showing.

(c) Distribution of child pornography is a class C felony.
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