


STATE OF ALASKA
FISCAL NOTE R e v i s i o n  Da te  O r i g i n a l ,  1 9 63

i . R E Q U E S T CS  for House

B i i i / R e s o l u t i o n  N o . :Bi 11 182 (HESS) 

T i t l e :  . r e s i d s n t ia l d r u g  a b u s e . . .“

S p o n s o r !  R e p r e s e n t a t i v e  Barnes 

R e q u e s t o r !  H e a l t n ,  e d u c a t i o n ,  a na bociai 

S e r v i c e s

II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d :  L ab o r

P r o g  rain C a t e g o r y  A f f e c t e d  :t'or>;er protect io;

B R U ,  P r o g r a m  o f  S u b p r o c r a m ( s ) A f f e c t e c : -  
L a b o r  S t a n d a r ds  and S a f e t y

C A P I T A L

R E V E N U E

F U N D I N G :  (The..sands o f  Pol l a r s )

P O S I T I O N S :

III. S O U R C E  O F  F U N D S  T O  O F F S E T  F I S C A L  I M P A C T  OF B I L L :  Not available,

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  Do!'l a r s )

O P E R A T I N G

F Y  8 3 FY 8 4 FY 85 FY 8 6 FY 87 | FY 88

1 0 0  P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 0 0  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T

6 0 0  L A N D  & S T R U C T U R E S

7 0 0  G R A N T S ,  C L A I M S ,  E T C

65.0 68.9 73.0 77.4 82.0

12.4 13.1 13.9 14.7 15.6

23.2 24.6 26.1 27.7 29.4

2.5 2.7 2.9 3.1 3.3 "

4.0

T O T A L  O P E R A T I N G 107.1 109.3 115.9 22.9 1 30.3

G E N E R A L  F U N D 107.1 109.3 115.9 122.9 30.3
F E D E R A L  F U N D S

O T H E R  ( S p e c i f y  S o u r c e )

F U L L - T I M E 2 2 2 2 2
P A R T - T I M E 1

T E M P O R A R Y 1 1

IV. A N A L Y S I S :  A t t a c h  a s e p a r a t e  p a g e  f o r  a m ^ A f i a l y s i s

P r e p a r e d  B y  ̂ R o b e r t  J. B aco las , S r .  R y  

D i v i s i o n :  L a b o r  S t a n d a r d s  and S a f e t y /

Ph o n e : 4 6 5 - 4 8 / 0

Date: A p n  1 2b, 1T63

Date: April 26, 1983A p p r o v e d  b y  C o m m i s s i o n e r : <ffiim R o b i s o n  

D e p a r t m e n t :  L a b o r  i s
T E G T A T T 2

D i s t r i b u t i o n :

O r i g i n a l  to  L e g i s l a t i v e  F i n a n c e

C o p y  t o  O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  ( f o r  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )

C o p y  to D e p a r t m e n t  ; f o r  G o v e r n o r  i n t r o d u c e d  b i l l s )

C o p y  t o  S p o n s o r

C o p y  to R e q u e s t o r  ( i f  d i f f e r e n t  f r o m  S p o n s o r )  3 / 8 / 8 3



Detail Bill A n a l y s i s  H ou se  Bill 182

U n d er  t hi s  bill a l arg e s e g m e n t  of the w or k  force c u r r e n t l y  e n t i t l e d  to full 

c o v e r a g e  f o r  m i n i m u m  w a g e  w o u l d  no l o n g e r  be c o v e r e d ,  and as a res ult  the 

D e p a r t m e n t  of Labo rs'  w o r k  load to e n s u r e  w o r k e r s  are not a bu s e d  and un f a ir  

t r a d e  p r a c t i c e s  d o  not o c c u r  w o u l d  be i n c r e a s e d .

The D e p a r t m e n t  will r eq u i r e  o n e  Wage and H o u r  I n v e s t i g a t o r  l o c a t e d  in A n c h o r a g e  

to h a n dl e  the  a dd it i o n a l w o r k l o a d .  In a d d i t i o n ,  a C le rk T y p i s t  II will be 

n e c e s s a r y  to lend the i n v e s t i g a t o r  s u p p o r t  and free the p o s i t i o n  to ma ke  field 

c a l 1 s .

A s s u m p t i o n s :

E f f e c t i v e  d a t e  o f  J u l y  1, 1983

6% per a n n u m  i n f l a t i o n  rate

E q u i p m e n t  c o s t  in FY 1984 is a o n e - t i m e  it em

P o te n t i a l  for 22 s ep a r a t e  p ro g r a m s  th at  will r e q u i r e  m o n i t o r i n g  (13 c u r r en t  

ly  op e r a t i j w i t h  an a v e r a g e  m o n t h l y  c a p a c i t y  o f  350 c l i e n t s ) .

L E G : A : 1 2



1.
P OS IT ION  TITLE

Wage nnd Hour Investigator I A

RANGE/S TEP

16A

BARG. UNIT

GfiU

FORM 12 P A G E / L I N E
c m :

“a p p r d v T .hisiyv.

2.
TYPE OF POS ITI ON

PFT

STAFF MONTHS 

1 2  „

RP NUMBER

m  182

PCN NUMBER BRU PRI OR ITY LOCATION

A n c ho ra ge  ^

E L EC TI ON DIS TR IC T
•'iifcTy-

""
\ ;t

3.

A.

l u n i  n u m i  i u h  l c v l L | | /tuu

IYPL OF EXP END  1 IURL A m o u n I

JUST 1r 1 CAT 1 ON

11
1 2 3

' i
I.

PERSON AL S ERVI CES’ !
5. 5a lory 30,886 • !}
6. Bcncf i ts 4,902 This D o s i t i o n  w i l 1 d e t e r m i n e  c om pl ia n c e  w i t h  w o r k

:

7. Supplemental Benefits 1,893 . t hera DV waoe r e a u i r e m e n t s :  n e r f o n n  on si te  i ns pe c t i on i!
8. Fixed Benefits 2,880 of f a c i l i t i e s :  i n te r v i e w  p a ti en t s  and staff: re- ii
9. TOTAL PERSO NAL  SER VICES 01 40,561 revi ew case records for d e t e r m i na t i o n s  a n d  personnel •i

10. Travel 02 ' T 2 , 4 0 0 actions for w a o e  r a t e s .

ji11. Contractuol 03 12,460

12. Commodi ti es O', 1,000 Th e in cunhent will he reo uir ed to travel e x t e ns i v e l y i
13. Equipment 05 1,500 t h ro u o h o u t  the S t a te ,  t h e r e f o r e .  S 1 2 . 40 0  has been r e a u e st -  •:
1'). Other

ed f o r in-state travel - Ii\
15. TOTAL COST 6 / , 9 2 1 i

. _ 1 • V
cont rac tua l s e r v i c e s  i ncl ud es  yf.uoii tor indirect support 

c e r v i r e s .  S3 .4n 0 in r e n t ,  and S5.0f)f) for b a s i c  oo er at i n o
RECEIPT  CODE FUNDING SOURCE p x n p n < ; p < ; „

16. Federal Rece ipt s 1002 A 1

17. G.F. Mat ch 1003 T h e  e n u i n m e n t  l i n e  i t p m s  i n c l u d e s  4 1. 50 0 to p u r c h a s e  basic t

10. inn Ccncrol Funds 100', 67,921 office enui nme nt for this nosit ion.
t.

19. l-A Receipts 1005 t
20. Progr am Receipts 1020

{
»

21. Other i
1

I
i

I

FOR DA M  USE ONLY 

',A KEY NUMBER J l

| 1 3  REQUEST FOR 
NEW POSITION

AGENCY _ U l L Q r _

p r o g r a m  W o rk e r  Pro te ct i o n

b r u . .  Labor S t a n d a r d s  & Safety P ag e  i  o f  2

3  c o m p o n e n t  Wage and Hour Rev ised  D a te

F Y  8 4  ;i
I

OM15G (7/021- 13



POS IT IO N TITLE

C le r k  T y p i s t I

TYPE OF POSIT ION

PFT

STAFF MONTHS 

12
r n

RP NUMUER

MB 182

PCN NUMBER

RA NCE/ STE P

7A

DRU PRIOR ITY

BARG. UNIT

GGU

LOC AT IO N

A n c h or ag e A

FORM 12 PA C E/L IN E

ELE CT IO N DIS TRI CT

COV.

,<(
ti
ii

ti

C O N H N U A T  ION LEVEL ADDITI ON L E E
It. IYPL 01 EXPEND 1IURL ■ A I M  "■

1 2

PER SONAL SERVICES'

5. Salary 17,657

6. Bcnefi ts 2,802

'• Supplemental Benefits 1,082 .
8. Fixed Benefits 2,880

9. TOTAL PER SON AL SER VIC ES oi 24,421
10. Travel «  J
11. Contractual 03 A 10,72'i
12. Commodities 1  J 1,500

1 13. Equi pmcnt 05 2 ,500

1((. Other

15. TOTAL COST w ; \ w

FOR BAM USE ONLY

'•A KEY N U M B E R -------- " ----------

RECEIPT CODE FUND INC SOURCE

16. Federal Receipts 1002

17.

18.

G.F. Match  1003

100 _________ Ceneral Funds 100't ^ 39.146
19. l-A Receipts 1005

20. Program  Receipts 1020

21. Other

JUST IFI CAT ION

This  p os i t i o n  will lend clerical s up po r t  to the Wage and 

Hour Inves tig ato r. Type c o r r e s p o n d e n c e  for s i g n at ur e of 

composer; inc lud ing  p r e p a r a t i o n  of technical or legal d o c­

ume n t s , c omp lex  materi al (i.e. r e g u l a t i o n s ,  form layouts 

and ma s t e rs ),  t r a n s c r i b e  from d i c t a t i o n ,  tap e recording 

or draft. C o m p i l e  Wage and H ou r a c t i v i t y  data, type 

statistical a n d / o r  i n v e s t i g a t i v e  d o cu m e n t a r y  reports.

C on t r a c t u a l  se rvices i nc lud e $2, 32 5 for in direct su pp or t  

services, $ 3 , 4 0 0  in rent, and $ 5 ,0 00  for o th er  normal 

o pe rat ing  costs.

The eq u i p m en t line items inclu de $ 2, 5 0 0  to p u rc h a s e  b asic 

office e qu ipm ent  for this position.

1 3  REQUEST FOR 
NEW POSITION

AGENCY _Lal2DC_

p r o g r a m  _Worker_Pr_ntec t i o n

’Ta x ; ju usiz i

l F Y  8 4  ii

O l - U  JO I 7 / I I 2 I  ■ 11

nRU _Labor_Staridajul5_&_SaIc±.y_ 

c o m p o n e n t  _ W a g c - . a n d _ i lQ U £ ___________________

Page of

Rev ised  D a te



MEMORANDUM State of Alaska
t o : R o b e r t  L. C o l e

C o o r d i  n a t o r

DATE: p r i 1 12, 1 9 8 2

O f f i c e  o f  A l c o h o l i s m / D r u g  A b u s e  f i l e  no - J 6 6 - 4 8 4 - 8 2

TELEPHONE NO: 4 6 5 - 3  6 0 3

FROM: W I L S O N  L. C O N D O N

A T T O R N E Y  G E N E R A L

B y :  I/)

s u c je c t : P a y m e n t  o f  W a g e s

in T h e r a p e u t i c  

W o r k  P r o g r a m

L i n d a  S c o c c i a  

A s s i s t a n t  A t t o r n e y  G e n e r a l

Y o u  h a v e  a s k e d  s e v e r a l  q u e s t i o n s  r e g a r d i n g  p a y m e n t  

o f  w a g e s  t o  c l i e n t s  o f  N u g e n ' s  R a n c h ,  a l o n g - t e r m  a l c o h o l  

t r e a t m e n t  f a c i l i t y ,  f o r  w o r k  t h a t  t h e y  d o  w h i l e  r e s i d i n g  at 

t h e  R a n c h .  Y o u  s t a t e  t h a t  a c o m p o n e n t  o f  t h e  p r o g r a m  at 

N u g e n ' s  R a n c h  is w o r k  t h e r a p y ,  a n d  t h a t  t h e  p r o g r a m  w i l l  

d e v e l o p  a f a r m ,  w i t h  t h e  c l i e n t s  e n g a g i n g  in s u c h  a c t i v i t i e s  

as h a r v e s t i n g  c r o p s ,  t e n d i n g  a g r e e n h o u s e ,  a n d  d o i n g  g e n e r a l  

h o u s e k e e p i n g  at t h e  R a n c h ,  as w e l l  as a s s i s t i n g  n e a r b y  f a r m e r s  

w i t h  t h e i r  c r o p s .  Y o u  a l s o  s t a t e  t h a t  a n y  p r o c e e d s  in f o o d  

o r  m o n e y  w i l l  g o  b a c k  i n t o  f a c i l i t y  o p e r a t i o n s .

Y o u  p o s e  a s e r i e s  o f  q u e s t i o n s  r e g a r d i n g  c o v e r a g e  

of  t h e  c 1 i e n t - w o r k e r s  f o r  t h e  a b o v e - m e n t i o n e d  a c t i v i t i e s  

u n d e r  s t a t e  a n d  f e d e r a l  l a w ;  e s s e n t i a l l y ,  t h r e e  i s s u e s  a r e  

r a i s e d  by y o u r  q u e s t i o n s :  (1) a r e  t h e  c l i e n t s  e m p l o y e e s ? ;

(2) if  y e s ,  a r e  t h e y  w o r k i n g  in c o v e r e d  e m p l o y m e n t ? ;  a n d

(3) if  y e s ,  a r e  t h e y  e x e m p t  by  v i r t u e  o f  t h e i r  d i s a b i l i t y ?

T h e  s t a t e  a n d  f e d e r a l  l a w s  w h i c h  c o v e r  q u e s t i o n s  o f

m i n i m u m  w a g e  a n d  o v e r t i m e  a r e ,  r e s p e c t i v e l y ,  t h e  A l a s k a  W a g e  

a n d  H o u r  A c t ,  A S  2 3 . 1 0 . 0 5 0 - . 1 5 0 ,  a n d  t h e  F e d e r a l  L a b o r  

S t a n d a r d s  A c t  ( F L S A ) ,  2 9  U S C  §§201 -2 1 9 ,  a n d  t h e  r e g u l a t i o n s  

a d o p t e d  t h e r e u n d e r .  A S  23. 1 0. 0 6 5  /_1_ p r o v i d e s  in p e r t i n e n t  

p a r  t :

M I N I M U M  W A G E S .  An e m p l o y e r  s h a l l  p a y  

to e a c h  o f  h i s  e m p l o y e e s  w a g e s  at a r a t e  

o f  n o t  l e s s  t h a n  5 0  c e n t s  an h o u r  

g r e a t e r  t h a n  t h e  p r e v a i l i n g  F e d e r a l  

M i n i m u m  W a g e  L a w  o r  $ 2 . 6 0  an h o u r ,  w h i c h ­

e v e r  is g r e a t e r ,  f o r  h o u r s  w o r k e d  in a 

p a y  p e r i o d ,  w h e t h e r  t h e  w o r k  is m e a s u r e d  

by t i m e ,  p i e c e ,  c o m m i s s i o n  o r  o t h e r w i s e .

/1 T h e  f e d e r a l  c o u n t e r p a r t  is 2 9  U S C  §206. S i n c e  b o t h  f e d e r a l  

a n d  s t a t e  l a w  s e e m  t o  a p p l y ,  a n d  s t a t e  l a w  is b a s e d  o n  t h e  

f e d e r a l  l a w ,  s e e  M c G i n n i s  v. S t e v e n s ,  5 4 3  P . 2d  12 2 1  ( A l a s k a  

1 9 7 5 ) ,  a n d ,  f o r  p u r p o s e s  o f  t h i s  i n q u i r y ,  t h e y  a r e  v i r t u a l l y  

i n t e r c h a n g e a b l e ,  I s h a l l  n o t  f o c u s  e x c l u s i v e l y  on e i t h e r .

02-001 A(Hev.10/79)



R o b e r t  L .  C o l e
C o o r d i  n a t o r
O f f i c e  o f  A l c o h o l i s m / D r u g  Abu se

A p r i l  1 2 ,  1 9 8 2
P a g e  Two

B o t h  s t a t e  a n d  f e d e r a l  l a w  h a v e  p r o v i s i o n s  e x e m p t i n g  c e r t a i n  

c a t e g o r i e s  o f  w o r k e r s  f r o m  p a y m e n t  o f  t h e  m i n i m u m  w a g e  [l_ a n d  

p r o v i d i n g ,  i n s t e a d ,  f o r  p a y m e n t  o f  l e s s  t h a n  t h e  m i n i m u m  

w a g e .  A S  2 3 . 1 0 . 0 7 0  p r o v i d e s  in p e r t i n e n t  p a r t :

S e c .  2 3 . 1 0 . 0 7 0 .  E X E M P T I O N S  F R O M  

M I N I M U M  W A G E .  T o  t h e  e x t e n t  n e c e s s a r y  

to p r e v e n t  c u r t a i l m e n t  o f  o p p o r t u n i e s  

o f  e m p l o y m e n t ,  t h e  c o m m i s s i o n e r  m a y  b y  

r e g u l a t i o n s  o r  o r d e r s  p r o v i d e  f o r  t h e  

e m p l o y m e n t  at  w a g e s  l o w e r  t h a n  t h e  m i n i ­

m u m  w a g e  p r e s c r i b e d  i n  A S  2 3 . 1  0 . 0 5 0  —

2 3 . 1 0 . 1 5 0  or

(1) a n  i n d i v i d u a l  w h o s e  e a r n i n g  

c a p a c i t y  1s i m p a i r e d  by  p h y s i c a l  o r  

m e n t a l  d e f i c i e n c y ,  a g e ,  o r  i n j u r y ,  at 

t h e  w a g e s  a n d  s u b j e c t  to t h e  r e s t r i c ­

t i o n s  a n d  f o r  t h e  p e r i o d  o f  t i m e  w h i c h  

is f i x e d  by t h e  c o m m i s s i o n e r  . ♦ . / 3

U n d e r  s t a t e  r e g u l a t i o n ,  h o w e v e r ,  p e r s o n s  p a r t i c i p a t i n g  in 

a l c o h o l  r e h a b i l i t a t i o n  a r e  s p e c i f i c a l l y  e x c l u d e d  ]_4 f r o m  t h e  

a p p l i c a t i o n  o f  t h i s  s t a t u t e .  /_5

/2 A S  23. 1 0. 0 7 0  a n d  2 9  U S C  §214, r e s p e c t i v e l y .
\

/3 T h e  f e d e r a l  e x e m p t i o n  is s i m i l a r ,  a p p l y i n g  to  t h o s e  

^ h o s e  e a r n i n g  c a p a c i t y  o r  p r o d u c t i v e  c a p a c i t y  is i m p a i r e d  

b y  a g e  o r  p h y s i c a l  o r  m e n t a l  d e f i c i e n c y  o r  i n j u r y " ,  2 9  U S C  

§2 1 4 ( c )(1 ) .

/ 4  F e d e r a l  r e g u l a t i o n s ,  2 9  C F R  5 2 9 . 1 - 5 2 9 . 1 7 ,  d i s c u s s e d  

b e l o w ,  e x c l u d e  s u c h  p e r s o n s  if t h e i r  e a r n i n g  o r  p r o d u c t i v e  

c a p a c i t y  1s s o  i m p a i r e d  t i n t  t h e y  a r e  n o t  a b l e  to e a r n  t h e  

s t a t u t o r y  m i n i m u m  w a g e .

/ 5  8 A A C  1 5 . 1 2 0  p r o v i d e s  in p a r t :

M I N I M U M  W A G E  E X E M P T I O N  F O R  H A N D  I -

c A P p E O  P e r s o n s .

(f) P e r s o n s  u n d e r g o i n g  r e h a b i l i t a t i o n  

t r e a t m e n t  o r  t h e r a p y  r e l a t i n g  t o  n a r ­

c o t i c s  o r  a l c o h o l i s m  a r e  n o t  c o n s i d e r e d  

h a n d i c a p p e d  f o r  t h e  p u r p o s e s  of A S  2 3 . -  

1 0 . 0 7 0  a n d  t h i s  s e c t i o n .



R o b e r t  L .  C o l e
C o o r d i  n a t o r
O f f i c e  o f  A l c o h o l i s m / D r u g  A b u s e

A p r i l  1 2 ,  1 9 8 2
P a g e  T h r e e

N o r  is t h e  c h a r a c t e r i z a t i o n  o f  t h e  w o r k  a s  " t h e r a ­

p e u t i c "  d e t e r m i n a t i v e ;  t h e  q u e s t i o n  is w h e t h e r  t h e  p a t i e n t / c l i e n t  

is a n  e m p l o y e e ,  t h a t  i s ,  w h e t h e r  he o r  s h e  is e m p l o y e d  by t h e  

p r o g r a m .  T h e  F L S A  s i m p l y  d e f i n e s  " e m p l o y "  _/j> as " t o  s u f f e r  

o r  p e r m i t  t o  w o r k " .  2 9  U S C  §2 0 3 ( g ) .  T h e  t e s t  a d o p t e d  by 

t h e  f e d e r a l  c o u r t s  l o o k s  t o  t h e  " e c o n o m i c  r e a l i t y "  o f  t h e  

s i t u a t i o n  in d e t e r m i n i n g  t h e  e x i s t e n c e  o f  an  e m p l o y m e n t  

r e l a t i o n s h i p .  In S o u d e r  v. B r e n n a n , 3 6 7  F. S u p p .  8 0 8  ( D . C .

C i r .  1 9 7 3 ) ,  p a t i e n t - w o r k e r s  in s t a t e  h o s p i t a l s  f o r  t h e  m e n t a l l y  

111 a n d  m e n t a l l y  r e t a r d e d  s o u g h t  a d e t e r m i n a t i o n  t h a t  t h e  

p r o v i s i o n s  o f  t h e  F L S A  a p p l i e d  t o  t h e m .  T h e  c o u r t  f o u n d  in 

t h e i r  f a v o r ,  a n d  s t a t e d :

[ T ] h e  r e a l i t y  is t h a t  m a n y  o f  t h e  p a t i e n t -  

w o r k e r s  p e r f o r m  w o r k  f o r  w h i c h  t h e y  a r e  in 

n o  w a y  h a n d i c a p p e d  a n d  f r o m  w h i c h - t h e  i n ­

s t i t u t i o n  d e r i v e s  f u l l  e c o n o m i c  b e n e f i t .

So l o n g  as t h e  i n s t i t u t i o n  d e r i v e s  a n y  c o n ­

s e q u e n t i a l  e c o n o m i c  b e n e f i t  t h r e c o n o m i c  

r e a l i t y  t e s t  w o u l d  i n d i c a t e  an  e m p l o y m e n t  

r e l a t i o n s h i p  r a t h e r  t h a n  m e r e  t h e r a p u t i c  

e x e r c i s e .  T o  h o l d  o t h e r w i s e  w o u l d  b e  t o  

m a k e  t h e r a p y  tfie s o l e  j u s t i f i c a t i o n  f o r  

t h o u s a n d s  o f  p o s i t i o n s  as d i s h w a s h e r s ,  

k i t c h e n  h e l p e r s ,  m e s s e n g e r s  a n d  t h e  l i k e .

3 6 7  F. S u p p .  a t  8 1 3  ( f o o t n o t e s  o m i t t e d ) .

A f t e r  t h i s  d e c i s i o n ,  t h e  U . S .  D e p a r t m e n t  o f  L a b o r  

p r o m u l g a t e d ,  in 1 9 7 5  , n e w  r e g u l a t i o n s  JJ_ i m p l e m e n t i n g  t h e  

h o l d i n g  o f  t h i s  c a s e .  T h e  r e g u l a t i o n s  e x p r e s s l y  a p p l y  to 

" p a t i e n t - w o r k e r s "  in " r e s i d e n t i a l  c e n t e r s  f o r  d r u g  a d d i c t s  o r  

a l c o h o l i c s " .  J_ 8 T h e  r e g u l a t i o n s  d e f i n e  " e m p l o y m e n t  r e l a t i o n ­

s h i p "  as f o i l o w s :

/ 6  T h e  A l a s k a  W a g e  a n d  H o u r  A c t  d o e s  n o t  d e f i n e  " e m p l o y " ,  

b u t  A S  2 3 . 1 0 . 1 4 5  p r o v i d e s :

D E F I N I T I O N S .  T e r m s  u s e d  in A S  2 3 . 1 0 . -  
0 5 0 - - 2 3. 1 0 . 1 5 0  s h a l l  b e  d e f i n e d ,  w h e r e  

a p p l i c a b l e ,  as t h e y  a r e  d e f i n e d  in t h e  

f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  o f  

1 9 3 8 ,  as  a m e n d e d ,  o r  t h e  r e g u l a t i o n s  

a d o p t e d  u n d e r  it .

/ 7  2 9  C F R  5 2 9 . 1 - 5 2 9 . 1 7
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" E m p l o y m e n t  r e l a t i o n s h i p "  g e n e r a l l y  

a r i s e s  w h e n e v e r  a p a t i e n t  is s u f f e r e d  

or  p e r m i t t e d  t o  w o r k .  T h e  t o a l  f a c t s  

s u r r o u n d i n g  a g i v e n  s i t u a t i o n ,  o t h e r  

t h a n  t h o s e  f a c t o r s  s p e c i f i c a l l y  e x ­

c l u d e d  in t h i s  s u b s e c t i o n ,  d e t e r m i n e  

w h e t h e r  t h e  t e s t  is s a t i s f i e d .  A_ 

m a j o r  f a c t o r  in d e t e r m i n i n g  w h e t h e r  o r  

n o t  an e m p l o y m e n t  r e l a t i o n s h i p  e x i s t s  

u n d e r  t h i s  P a r t  is w h e t h e r  t h e  w o r k  

p e r f o r m e d  is o f  a n y  c o n s e o u e n t i a  1 e c o ­

n o m i c  b e n e f i t  t o  t h e  i n s t  c u t  i o n  . 

G e n e r a l l y ,  w o r k  s h a l l  be  c o n s i d e r e d  

to  b e  o f  c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t  

if it is of t h e  t y p e  t h a t  n o n h a n d i ­

c a p p e d  w o r k e r s  n o r m a l l y  p e r f o r m ,  in 

w h o l e  o r  in p a r t ,  in t h e  i n s t i t u t i o n  

or  e l s e w h e r e .  A p a t i e n t  d o e s  n o t ,  

h o w e v e r ,  b e c o m e  an e m p l o y e e  m e r e l y  if 

he o r  s h e  p e r f o r m s  p e r s o n a l  h o u s e ­

k e e p i n g  c h o r e s ,  s u c h  a s  m a i n t a i n i n g  

h i s  o r  h e r  own, q u a r t e r s , o r  r e c e i v e s  

a t o k e n  r e m u n e r a t i o n  f o r  h i s  v.r h e r  

s e r v i c e s .  N o r  d o e s  t h e  p a t i e n t  b e ­

c o m e  an e m p l o y e e  if e n g a g e d  in s u c h  

a c t i v i t i e s  a s  m a k i n g  c r a f t  p r o d u c t s ,  

w h e r e  t h e  p a t i e n t  v o l u n t a r i l y  e n g a g e s  

in s u c h  a c t i v i t y  a n d  t h e  p r o d u c t s  b e ­

c o m e  t h e  p r o p e r t y  o f  t h e  p a t i e n t  m a k i n g  ' 

t h e m ,  o r  t h e  f u n d s  r e s u l t i n g  f r o m  t h e  

s a l e  o f  t h e  p r o d u c t s  a r e  d i v i d e d  a m o n g  

t h e  p a t i e n t s  p a r t i c i p a t i n g  in t h a t  p r o ­

g r a m  o r  a r e  u s e d  f o r  p u r p o s e s  o f  p u r ­

c h a s i n g  m a t e r i a l s  c o n s u m e d  in m a k i n g  

t h e  c r a f t  p r o d u c t s .  On t h e  o t h e r  h a n d ,  

d e t e r m i n a t i o n  o f  a n  e m p l o y m e n t  r e l a t i o n ­

s h i p  d o e s  n o t  d e p e n d  on t h e  l e v e l  o f  

p e r f o r m a n c e  o f  t h e  p a t i e n t  o r  w h e t h e r  

t h e  w o r k  is o f  t h e r a p u t i c  v a l u e  to t h e  

p a t i e n t .  / 9

/ 9  2 9  C F R  5 2 9 . 2 ( d ) .  E m p h a s i s  a d d e d .
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T h u s ,  t h e  c r i t i c a l  f a c t o r  in d e t e r m i n i n g  t h e  e x i s t e n c e  o f  a n  

e m p l o y m e n t  r e l a t i o n s h i p  is w h e t h e r  t h e  p r o g r a m  d e r i v e s  a n y  

" c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t "  f r o m  t h e  w o r k  d o n e  by t h e  

c l i e n t s  o r  p a t i e n t s .  A s  t h e  r e g u l a t i o n  f u r t h e r  s t a t e s ,  s u c h  

a b e n e f i t  u s u a l l y  is f o u n d  if t h e  w o r k  is o f  t h e  t y p e  t h a t  

is u s u a l l y  p e r f o r m e d  b y  n o n h a n d i c a p p e d  w o r k e r s .  In t h e  

c o n t e x t  o f  y o u r  p r  g r a m  a n d  t h e  t h e r a p e u t i c  p u r p o s e  o f  t h e  

a c t i v i t i e s  e n u m e r a \ e d  a b o v e ,  t h i s  q u e s t i o n  is n o t  q u i t e  as 

s u s c e p t i b l e  o f  a n  e u s y  a n s w e r  as it is in t h e  c a s e  o f  an  i n ­

s t i t u t i o n  s u c h  as a n.^ntal h o s p i t a l  w h i c h  e m p l o y s  i t s  

p a t i e n t  a s  " d i s h w a s h e - s , k i t c h e n  h e l p e r s ,  m e s s e n g e r s  a n d  t h e  

l i k e " .  It d o e s  n o t  s e e m  as l i k e l y  t h a t  a t  N u g e n ' s  R a n c h  a 

c l i e n t  t e n d i n g  a g a r d e n ,  f o r  e x a m p l e ,  w o u l d  b e  d i s p l a c i n g  o r  

i m p a i r i n g  t h e  e m p l o y m e n t  o p p o r t u n i t i e s  o f  a n o t h e r  p o t e n t i a l  

e m p l o y e e  t h a t  t h e  p r o g r a m  w o u l d  o t h e r w i s e  h i r e  t o  p e r f o r m  

t h a t  t a s k .  H o w e v e r ,  t h i s  q u e s t i o n  n e e d  n o t  b e  d e c i d e d ,  w i t h  

r e s p e c t  to  t h e  a c t i v i t i e s  y o u  h a v e  d e s c r i b e d ,  b e c a u s e  t h e  

f i n a l  I s s u e  r a i s e d  (I h a v e  s a v e d  t h e  b e s t  f o r  l a s t )  r e s o l v e s  

t h e  p r o b l e m .

A S  2 3 . 1 0 . 0 C 5  l i s t s  e m p l o y e e s  w h o  a r e  e x e m p t  f r o m  

t h e  p r o v i s i o n s  o f  t h e  Al.aska W a g e  a n d  H o u r  A c t .  S u b s e c t i o n s

(1) a n d  (2) a r e  d i s p o s i t i v e .  S u b s e c t i o n  (1) p r o v i d e s :

(1) an I n d i v i d u a l  e m p l o y e d  in a g r i c u l ­

t u r e  w h i c h  I n c l u d e s  f a r m i n g  in all i t s  

b r a n c h e s  a n d ,  a m o n g  o t h e r  t h i n g s ,  i n c l u d e s  

t h e  c u l t i v a t i o n  a n d  t i l l a g e  of  t h e  s o i l , ,  

d a i r y i n g ,  t h e  p r o d u c t i o n ,  c u l t i v a t i o n ,  

g r o w i n g ,  a n d  h a r v e s t i n g  o f  a n y  a g r i c u l t u r a l  

o r  h o r t i c u l t u r a l  c o m m o d i t i e s ,  t h e  r a i s i n g  

o f  l i v e s t o c k ,  b e e s ,  f u r - b e a r i n g  a n i m a l s ,  

or  p o u l t r y ,  a n d  a n y  p r a c t i c e ^  ( i n c l u d i n g  

f o r e s t r y  a n d  l u m b e r i n g  o p e r a t i o n s )  p e r ­

f o r m e d  by a f a r m e r  or  o n  a f a r m  as a n  i n ­

c i d e n t  t o  o r  in c o n j u n c t i o n  w i t h  t h e  

f a r m i n g  o p e r a t i o n s ,  i n c l u d i n g  p r e p a r a t i o n  

f o r  m a r k e t ,  d e l i v e r y  t o  s t o r a g e  o r  to 

m a r k e t  o r  t o  c a r r i e r s  f o r  t r a n s p o r t a t i o n  

to  m a r k e t ;
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S u b s e c t i o n  (2) p r o v i d e s :

(2) an  i n d i v i d u a l  e m p l o y e d  in t h e  

c a t c h i n g ,  t r a p p i n g ,  c u l t i v a t i n g  o r  

f a r m i n g ,  n e t t i n g  o r  t a k i n g  o f  a n y  k i n d  

o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  a q u a t i c  

f o r m s  o f  a n i m a l  a n d  v e g e t a b l e  l i f e ;

T h u s  u n d e r  A l a s k a  l a w ,  N j g e n ' s  R a n c h  is n o t  r e q u i r e d  

t o  p a y  m i n i m u m  w a g e s  t o  i n d i v i d u a l s  e n g a g e d  in g e n e r a l  h o u s e ­

k e e p i n g  /_1_0, h a r v e s t i n g  c r o p s  / l l , t e n d i n g  a g r e e n h o u s e ,  

c a r i n g  f o r  a n i m a l s ,  o r  f i s h i n g ;  n o r  is it r e q u i r e d  t o  d o  so  

u n d e r  f e d e r a l  l a w .  / 1 2  It m u s t  b e  e m p h a s i z e d ,  h o w e v e r ,  

t h a t  t h e  i n q u i r y  is a f a c t u a l  o n e ,  a n d  t h e r e f o r e  e a c h  s i t u a ­

t i o n  m u s t  be  i n d i v i d u a l l y  e x a m i n e d  t o  d e t e r m i n e  w h e t h e r  t h e  

m i n i m u m  w a g e  l a w s  a p p l y .  If c l i e n t s  o f  N u g e n ' s  R a n c h  w e r e  to  

e n g a g e  in a c t i v i t i e s  o t h e r  t h a n  t h o s e  y o u  h a v e  d e s c r i b e d ,  t h e  

q u e s t i o n s  r e g a r d i n g  a p p l i c a b i l i t y  o f  t h e  m i n i m u m  w a g e  l a w s  

w o u l d  h a v e  t o  b e  l o o k e d  a t  a n e w .

L S / j f

c c :  D o n  W i l s o n

W a g e  & H o u r  D i v i s o n '  

D e p a r t m e n t  o f  L a b o r

/ 1 0 S e e  2 9  C F R  2 ( d ) ,  q u o t e d  a b o v e .

/11 W h e t h e r  t h e y  p e r f o r i n  t h i s  a c t i v i t y  f o r  t h e  R a n c h  or  f o r  

o t h e r  f a r m e r s .



Title 29— Labor

\  .ployer and, where approprl-, the apprenticeship agency or responsible school o fficia l, setting out th a t representative's findings of specific pertinent facts Rnd conclu­sions and th at representative's order concerning the proposed annulment or withdrawal. In proceedings Instituted for annulment, the order may provide for w ithdrawal Instead of annulment if the proof warrants such w ithdrawal but falls to support adequately the an­nulment. Such an order shall be deemed Issued and effective according 
to Its terms when mailed.
( S e c r e t a r y ' s  O r d e r  N o . 1 0 -7 5 , d a t e d  N o v . 2 5 . 
19 75  ( 4 0  P i t  5 5 9 1 3 ) ;  E m p lo y m e n t  S t a n d a rd s  
O r d e r  N o . 7 6 - 2 .  d a te d  F e b . 2 3 , 1 9 7 0  (4 1  F i t  
9 (1 1 0 ))
143 F i t  2H 409 , J u n e  3 0 , 1 9 701

S 52H .fi I t e v lc w .
Any employer and, when appropri­ate, any apprenticeship agency or re­sponsible school o fficia l, who ex­pressed timely objection to the pro­posed action prior to Issuance of an order of annulment or w ithdrawal may obtain review, lim ited to the ques­tion of whether the findings of fact support th e order under the regula­tions In th is pai l. Application fo,r such review shall be In writing addressed to the Adm inistrator nnd mailed within 15 days n fter the order Is Issued. The Adm inistrator may affirm , modify, or reverse the order, or may remand It for fu rth er proceedings. The order under review shall not be stayed In e ffec t pending such review. Any ag­grieved person may obtnln such review ol in order entered In proceedings In- sUu.'cd under paragraph (c) of 5 52U.3.
121 F i t  531(1 . J u ly  17 , 1 9 5 6 , M  a m e n d e d  a t  22  
F i t  5(1113, J u l y  111. 19571
(152H .7 E f f e c t  o f  o r d e r  o f  a n n u lm e n t  cir 

w i th d ra w a l .
Except os otherwise expressly pro­vided In sneh order, any order of an­nulment or withdrawal under para­graph (a) or (b) of 5 5211.3 sh a ll be cf- , fectlvc to term inate all certifications to which the regulations In th is part apply In e ffec t at the establishment where the cause for withdrawal arose ‘ or where th e annulled certifica te had effec t, A fter such annulment or w ith­

drawal, such employer shall be Ineligi­ble to obtain or exercise th e privileges granted In such a certificate until he sa tisfies the issuing officer th at he will not again give cause for annulment or withdrawn! if a certificate Is issued.
( S e c r e t a r y ' s  O r d e r  N o . 1 6 -7 5 , d a te d  N o v . 2 5 . 
1 9 7 5  ( 4 0  F R  5 5 9 1 3 ) ;  E m p lo y m e n t  S t a n d a rd s  
O r d e r  N o  7 6 - 2 ,  d a te d  F e b . 2 3 . 1970  (4 1  F i t  
9 0 1 0 )1
( 4 3  F R  2 84G 9 , J u n e  3 0 . 19781

PART 5 2 9 —EMPLOYMENT OF PA ­
TIENT WORKERS IN HOSPITALS 
AND INSTITUTIONS AT SUBMINI­
MUM WAGES

S e c .
5 2 9 .1  S t a t u t o r y  la n g u a g e  a n d  s c o p e  o f  r e g ­

u la t i o n s .
5 2 9 .2  D e f i n i t i o n s .
5 2 9 .3  A d v is o r y  C o m m it t e e  o n  S h e l t e r e d  

W o r k s h o p s .
5 2 9 .4  W a g e  p a y m e n ts .
5 2 9 .5  A p p lic a t io n  ( o r  c e r t i f ic a te s .
5 2 9 .0  C r i t e r i a  f o r  c o n s id e r a t io n  In  Is s u a n c e  

o f  c e r t i f i c a t e s .
5 2 9 .7  I s s u a n c e  o f  c e r t i f ic a t e s .
5 2 9 .0  T e rm s  a n d  c o n d i t io n s  o f  c e r t i f i c a t e s .
5 2 9 .9  R e n e w a l o f  c e r t i f i c a t e s .
5 2 9 .1 0  R e c o rd s  t o  b e  k e p t .
5 2 9 .1 1  C a n c e l la t i o n  o f  n c e r t i f i c a t e ,
5 2 9 .1 2  R e v ie w .
5 2 9 .1 3  S u b m is s io n  o f  I n f o rm a t io n ,  In v e s t i ­

g a t io n s . a n d  h e a r in g s ,
5 2 9 .1 4  R e la t i o n  t o  o t h e r  law s ,
5 2 9 .1 5  I s s u a n c e  o f  c e r t i f ic a t e s  f o r  e x p e r i ­

m e n t a l  p u rp o s e s .
5 2 9 ,1 0  A m e n d m e n t  o f  m i s  p a r t .
5 2 9 ,1 7  R e v ie w  o f  r e g u la t io n s .

A u t i i o i i i t y : S e e , 14 , 5 2  S t a t .  1 0 0 0 . as 
a m e n d e d  ( 2 9  U .S .C . 2 1 4 ) ,

S o u i ic i :: 4 0  F R  5 7 7 0 . F e b . 7 . 1 9 7 5 . u n le s s  
o th e rw is e  n o te d .
9  5 29 .1  S t a t u t o r y  la n g u a g e  a n d  s c o p e  o f  

r e g u la t io n s ,
(a) The Fair Labor Standards Act us amended, among other things, makes provision for the employment of handicapped persons a t subminimum wager, under certificate . This provision Is now designated as section 14(c) of the Act. I t reads us follows:
( c )  ( 1 )  E x c e p t  os o th e rw is e  p r o v id e d  In  

p a r a g r a p h s  ( 2 )  a n d  ( 3 )  o f  t h is  n u bH e tt lu n , 
t h e  S e c r e t a r y  o f  L a b o r ,  t o  t h e  e x t e n t  n eces ­
s a r y  In  o r d e r  t o  p r e v e n t  c u r t a i lm e n t  o f  op . 
p o r l u n l l l e s  f o r  e m p lo y m e n t ,  s h a l l  b y  r e g u la ­
t i o n  o r  o r . i t  • ? f o r  th e  e m p lo y m e n t
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u n d e r  s p e c ia l c e r t i f i c a t e s  o f  In d iv id u a ls  ( I n ­
c lu d in g  in d iv id u a ls  e m p lo y e d  In  a g r i c u l t u r e )  
w h o se  e a r n in g  o r  p r o d u c t iv e  c a p a c i ty  is Im ­
p a i r e d  b y  ag e  o r  p h y s ic a l o r  m e n t a l d e f ic ie n ­
cy  o r  I n ju r y  a t  w ag es  w h ic h  a r e  lo w e r  I b a n  
th e  m in im u m  w ag e  a p p lic a b le  u n d e r  s e e l Io n  0 o f  t h is  A c t b u t n o t  le ss  t h a n  5(1 p e r  
c c n lu tn  o f  s u c h  w ag e  a n d  w h ic h  a re  c o m ­
m e n s u r a t e  w ith  th o s e  p a id  n o n h a n d ic a p p e d  
w o rk e r s  In  In d u s t r y  in  th e  v ic in i ty  l o r  e s s e n ­
t i a l ly  th e  s a m e  ty p e , t o t a l i t y ,  a n d  t p i a u l l l y  
o f  w o rk .

( 2 )  T l i e  S e c r e t a r y ,  p u rs u in g  t o  s u c h  r e g u ­
la t io n s  a s  h e  s h a l l  p r e s c r ib e  a n d  u p o n  c e r t i ­
f ic a t io n  o f  ( l i e  -S la te  a g e n c y  a d u d u ls l i - i l iu :  
o r  .s u p e rv is in g  t h e  n i ln d n ls t i n l l i i i i  o i v o c a ­
t io n a l r e h a b i l i t a t i o n  s e rv ic e s , m a y  Issu e  s p e ­
c ia l c e r t i f i c a t e s  l o r  t h e  e m p lo y m e n t  o f  —

I A ) h a n d ic a p p e d  w o rk e r s  e n g ag ed  h i w o rk  
w h ich  Is In c id e n ta l t o  ( r a in in g  o r  e v a lu a t i o n  
p r o g ra m s , n n d

i l l )  m u l l l l in m l le n p p i 'd  In d iv id u a ls  a n d  
o t h e r  In d iv id u a ls  w h o s e  e a r n in g  e i ip n c lly  Is 
so  s e v e r e ly  Im p a ir e d  t h a t  t h e y  a r e  u u id i le  to  
e n g ag e  In  c o m p e t i t iv e  e m p lo y m e n t ,  at w ag es  
w h ich  n re  le s s  t h a n  th o s e  re tu rn e d  l.y  th is  
s u b se c t io n  a n d  w h ic h  a r e  n - ln lt -d  In  U n - 
w o rk e r 's  p r o d u c t iv i t y .

( 3 )  (A )  T h e  S e c r e t a r y  lim y  b y  r e g u la t io n  
o r  o r d e r  p r o v id e  f o r  th e  e m p lo y m e n t  o f  
h a n d ic a p p e d  c l ie n t s  In  w o rk  a c t iv it ie s  c e n ­
te rs  u n d e r  s p e c ia l c c r l l l l c n lc s  i l l  w ag es  
w h ich  a re  le s s  t h a n  l lu -  m in im u m  a p p lic a b le  
u n d e r s e c t io n  ti o f  I h is  A e l o r  p r e s c r ib e d  by  
p a ra g r a p h  ( 1 ) o l  ( lu s  s u b s e c t io n  a n d  w h ic h  
c o n s l l l t i le  c i |u l la b le .  rm u p c iia n t l i i i i  l o r  s u c l l 
c lie n ts  In  w o ik  a c t iv it ie s  r e n t e r s .

( I l l  F u r  pu rp ose .-, o l l i d s  s e e l Io n . th e  te rm  
"w o rk  a c t iv it ie s  c e n t e r s "  s h a l l  m e a n  c e n te r s  
p la n n e d  a n d  d e s ig n e d  e x c lu s iv e ly  In  p r o v id e  
th e r a p e u t ic  a c t iv i t ie s  In r  h a n d ic a p p e d  c l i ­
ents w h o s e  p h y s ic a l o r  m e n ta l Im p a irm e n t  
l.i so  s e v e re  a s  t o  m a k e  I h e i r  p r o d u c t iv e  c a ­
pa c ity  In c o n s e q u e n t ia l .

(b) Authority to promulgate the reg­ulations and issue the certificates re­ferred to In seel Ion 14(e) has been del­egated b y  the .Secretary to the Admin­istrator of the Wage and Hour Divi­sion (Secretary's Orders 13 71 and 15- 71 (30 FU H755 and 11750)),tc) I’atlen l workers whose ■ 'irnliig or productive capacity Is not impaired sludl be paid at least the .statutory minimum wage. For pal lent workers whose earning or productive capacity Is Impaired to the exten t that they are liul able lo earn the statutory mini­mum wage, the regulations In this Part 521) govern certificates aollinr- l/.lng special minimum wages for pa­tient workers In hospitals and Instltu- Iloos lor the sick, the aged, and the mentally III or defective wll.h the fo l­

lowing exceptions which nre r o v e r -  by Parts 52-1 and 5 2 5  ol tlds chap us appropriate:
(1) Patien ts of hospitals or Ins’ lions working for employers o' than hospital or ltisl.it id ion.
(2) Patients working n slioM-- workshops. Including work aettvit centers, as defined in Pari 5 2 5 .  upei eel by the hospital or Institution.

9 5 2 9 .2  D e f i u i l i im s .
(a) ''Adm inistrator" means I he . m lidstralor ol the Wage and Hour vision. U.S. Department ol Labor, the Administrator's authorl)',od rep sentatlve.(b) "Path-ill worker" or "resldi worker," lu-rralior i e / e r r e d  to as "I llen t worker," means a sink, aged mentally III or defective individi who receives trealm en' or can- I.--- hospital or Insl 11 ill Inn, whether In she Is a resident or not, and. has employment, relationship with such - tablishnienl, other than In a .shelter workshop pi ogram.(c) "Hospital or Institution." here a fter relerred to an "m slih itlon ," public or privnle. nonprofit or pro facility prim arily engaged In (i more than 5 0  percent ol I lie Incopie attribu tab le to) providing residem- care lor the sick, the need, or tin- me Lully III or defective, including but n limited to nursing homes, ini.ctincd'; care facilities, rest homes, eonva'* cent homes, homes for the eldcrlv Infirm, halfway houses, resident centers for ding addicli. or a le u lm t ' '  and tin- like, whether l i c e n s e d  o r  n licensed.(d) "Employment I did hmshlii" IV  erally arises wlienever a pat lent. Is -m ft-red or perm itted to work. The tot., facts surrounding a given sltnalie o ilier than those factors sped Ilea' excluded In this subsct-Unu. deiormh whether the test Is satisfied . A ma,li I actor In determining whether or n- an employment relationship e.vs- under this Part Is whether Hie wm performed Is ol any cohseiiueullitl cm nomIc benelit to the Institution, l i t­erally, work shall be considered lo I of consequential economic benelit II Is of the type that nonlinndteappe workers normally perform . In whole <
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Tn pnrt, In the Institution or elsewhere.A patient does not, however, become an employee merely If he or she per­forms personal housekeeping chores, such as maintaining h is or h er own quarters, or receives a token remu­
n e r a t i o n  for his or her services. Nor does the patien t become an employee If engaged in such activities as making craft products, where the patient vol­untarily engages In such activity and the products become the property of tl te patien t making them, or the funds 
r e s u l t i n g  from the sale of the products are divided among the patien ts partici­pating in th at program or are used for I purposes of purchasing m aterials con­sumed In making the cra ft products. 
O n  the other hand, determ ination of 
a n  employment relationship docs not depend on the level of performance of the patient or whether the work Is of therapeutic value to the patient.(e) "Evaluation and train ing" means a program, authorized pursuant to sec­tion 11(c)(2)(A) of the Act, which pro­vides competent instruction nnd super­vision and Is designed Lo determ ine a working patient's potential nnd to teach adjustm ent to a  work environ­ment or the skills related to one or more types of work. T h e duration of the evaluation and training depends on the total facts of the situation, but in no case shall exceed 12 months. Time spent In an employment re la­

t i o n s h i p  In the Institution prior to the rlloc llv i' date of these regulations 
s h a l l  h i counted In determ ining the duration a patien t worker Is In evalua- llnn nii>d training. (Any workweek during which there was regular and re­current engagement In work, even though small In amount, which gave rise lo an employment relationship, 
s h a l l  be considered as a week spent In 
evaluation and training,)(f) "G roup minimum wage" means the minimum wage authorized pursu­an t Lo section 14(c)(1) of the Act which shall apply to all patient work­ers who have completed the evalua­tion and training program, If one hies been authorized (or the Institution under th is part (where no such pro­gram hies been authorized, the group minimum wage applies Immediately upon a patien t’s  entering Into an em­ployment relationship with the insti­

tution), except for patien t workers who are: Entitled to a  commensurate wage higher than the group minimum wage; sub ject to an Individual excep­tion; or sub ject to a  work activities center certificate , as defined In th is 
part.<g) "Individual exception” means au­thorization. pursuant to section 14(c)(2)(D) of the Act, to pn.y a partic­ular patien t worker whose earning or productive capacity is severely im­paired less than the group'nninimuin 
wage.(hi "Work activities cen ter" Is an ad­m inistrative classification given to a fac ility  which has an approved pro­gram (other than a work activities cen ter program as defined In Part 525), authorized pursuant to section 14(c)(3) of the Act, which Is planned and designed exclusively to provide work activities for patien ts whose physical or mental Impairment Is so severe as to render th eir productive ca­pacity Inconsequential. The work ac­tivities shall be part o f a recorded plan of therapy or care for such patients. Such activities need not, however, be restricted to a particu lar physical or program area o f the Institution, nor to a particu lar type of work. No program • shall qualify for a  work activities center certifica te under th is part unless the productive capacity of each Individual In the program Is so severe­ly Impaired as to make th at person In­capable of earning nx commensurate pay a t least 25 percent of the mini­mum wage under section 0 of the Act, and th e patient workers are partic ipat­ing In the program as a part of

planned therapy.(I) "Commensurate pay" (the term used In these regulations) Is Intended to have the same meaning as "equ ita­ble compensation" and "wages related to the worker’s  productivity," which terms are used In th e sta tu te , and means wages which are commensurate with those paid nonhnndlcnpped work­ers In the Institution or In Industry maintaining acceptable labor stand­ards In the vicinity for essentially the same type, quality, and quantity of work. So for example, the commensu­rate pay of a patien t worker who Is 15 percent as productive, considering quality and quantity , as the average

Chapter V— Wage and Hour Division
nonhandleapped worker performing essen tially sim ilar work In the Institu­tion would be a t least 75 percent of th e wage paid to such nonhandicapped worker.

(J) "S ta te  agency" means the agency within the S la te  which adm inisters nr supervises the adm inistration ol voca­tional rehab ilitation services in any S ta te  of th e Nulled S ta le s , the DIs- trlct of Columbia or any territory or possession of the United Stall's.<k) “The Act" means the Pair Labor Standards Ael of FJIIII, as amended.
ft 52D.3 A d v is o r y  CoiiimilU-i' on Slu-ltm'il \Vorlmlio|)H.

(a) The Advisory Committee on Sheltered Workshops, appointed peri­odically by the Secretary  of Labor, shall advise and make recommenda­tions lo the Administrator concerning the adm inistration and enforcement of this pari and the need lor amend­ments thereto and for such other pur­poses as may be desired by the Admin­istrator.
(ta) The Adm inistrator may consult with the Advisory Committee on Sh e l­tered Workshops prior to any nc-Llon taken under th is pari and may afford the Committee 15 days, or such addi­tional lime us may be allowed, to pres­ent Its views. The Administrator may also afford the Committee an opportu­nity lo present Its views in connection with any petition for review liled, any hearing held, anti any petition for amendment of these regulations, or any proposed legislation by the .Secre­tary of Labor pertaining lo the prob­lems dealt w ith in t hese regulations,

H 52U.-1 Wage iHiynivntN.
(a) A patient worker whose earning’ or productive capacity Is not Impaired .shall be paid at least the statu tory minimum wage. A patient worker whose earning or productive capacity Is impaired lo the extent th at the Indi­vidual Is tillable to earn at least th e statutory minimum wage may be paid a submlnlnuun wage bill only a fte r a certificate authorizing payment of such lower wage has been obtained from the Wage mid Hour Division.<b) Four types of certifica tes author­izing submlnlmum wages are availab le for patient workers In Instil it Ions:

Evaluation and training, groin mum wage, individual except in work activities center. All but !! vidual exception are group cert if Under a  group certificate, the p> is certificated and not the im-1' pnllent worker. In tin  ease of tie  vidual exception, authority 10 subminimum wage must be for each Individual.
(c) Evaluation and training: 1’ workers subject to an evaluaim training certificate shall r e v  leasl commensurate pav: n o  hum  wage gimnuilee Is required mile: Admlulslrnior. shall determine n the best Interest of the patient ' ers that a minimum wage guarani set.
id) Group minimum wage; Fa workers subject lo a group m in i  wage certificate shall receive a t the minimum wane authorized In certificate or commensurate whichever Is higher. The group t mum wage shall not be less, and be more, than 50 percent ol the t mum wage under section f> of the (c) Individual exception: A  pal worker sub ject lo an i n d i v i d u a l  ex lion shall receive not le s s  than minimum wage authorized In the I vidual exception certificate Issued th at patien t worker or comineusui pay, whichever is higher. An Indtv al exception shall not be less, and i he more, Hum 25 petcenl of the m mum wage under seel Ion li ol the i(f) Work activities center: Fan workers sub ject to a work aetlvl’ center certificate shall receive at lc commensurate pay: no minimum w; guarantee Is required unless the j inln lstraior, shall determine It Is the best Interest of the patient wc ers th at a minimum wage guarani el­se t.

(g) Compensable lime for a path worker sta rts when the Individi begins to perform work Involving employment relationship,<10 Each patient worker’s work pi formance shall be reviewed by the t stlU ilion at th ree month inlerv. during the first 0 months In an ploymcnl relationship, and at In every <i months th erea fter and his her wages adjusted accordingly. TI review shall relate the patient wot
107
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er's quantity and quality o f perform­ance to th a t of nonhandicapped work­ers receiving the prevailing wage in the institution for sim ilar work or work requiring sim ilar skills. I f  sim ilar work or work requiring sim ilar sk ills Is not performed by nonhandicapped workers in the institution the prevail­ing wage paid nonhandicapped work­ers in the vicinity In Industry main­taining acceptable labor standards shall be used. The review shall be made by a stn ff member or members who observe the patien t worker(s) being rated on a continuing basis and who are fam iliar w ith appropriate nonhandicapped production stand­
ards.(I) No part of the minimum wage and overtime earned by a patien t worker can be deducted fo r the cost of room, board or services. The patien t worker must receive his or her wages free and clear, except for legal payroll deductions. It is not the Intention of these regulations, however, to pre­clude the Institution th erea fter from assessing or collecting the reasonable cost of room, board nnd other services actually provided to a  patien t worker to the ex ten t perm itted by applicable Federal or S ta te  law and on the same basis as It assesses and collects from nonworking patients.

$  .r>2 ‘J .f» A p p lic a t io n  f o r  c e r t i f i c a t e s .
(a) Application for a certifica te for an evaluation nnd training program, a group minimum wage, nn Individual exception, or a work nctlvllles cen ter may be filed by any Institution with the Regional O ffice or Caribbean Di­rector of th e adm inistrative region or a rea of the Wage and Hour Division, U.S. Department o f Labor, In which the Institution Is locnted, Application forms may be obtained from the ap­

propriate Office.<b) An application for nn evaluation and training certifica te and for an In­dividual exception certifica te for p ay­ment of a wage below 50 percent of the minimum wage under section 0 of I lie Act s h a l l  nlso be filed with the •Stale agency. Before the Wage nnd Hour Division enn net on such nn ap­plication, the S ta te  agency must certi­fy th at th e evaluation and training program meets th e standards defined

In 5 529,2 or. in the case o f an Individu­al exception, th a t the Individual’s earning capacity Is so severely im­paired th at lie or she Is unable to enrn a t least 50 percent of th e minimum wage under section 0 of the Act.(cJ An Institution Initially applying for a  certifica te , o ther than an Individ­ual exception certificate , which does not have th e Information called for In the application, m ay be Issued a tem­porary certificate If It meets the re­quirements of, and provides assurance 
of compliance with, this Part.(d) Application for an Individual ex­ception certifica te may be filed a t the time of applying for a group minimum wage certifica te or during the life of the certificate . The application must show, among r-ther things, th at the patien t workc' Is unable to earn the minimum wr ge authorized In the group mlnlm'jm wage certificate.(e) An application for an Individual exception died before the patient worker h is  completed evaluation nnd train ing sh a ll be considered timely. In such case, If action on the application Is not completed before the expiration of th e evaluation and training period, the minimum wage requested In the application by the Institution (not less than 25 percent o f th e minimum wage) sh a ll be the Interim minimum wage.

8 5 2 9 .f i  C r i t e r i a  f o r  c o n i iU lc rn t ln n  in  Ihhii- 
m ic e  o f  c e r t i f i c a t e s .

The following criteria will be consid­ered by the Adm inistrator In deter­mining the necessity of issuing a cer­tificate or certificates and the condi­tions to be specified therein:(a) The present and previous earn­
ings of the patien t workers.(b> Whether the patient workers are receiving commensurate pay.(c) The nature and exten t of the dis­abilities of the patient workers and the degree to which these factors a ffec t earning or productive capacity 
of the patien t workers.(d) W hether the conditions required for certification under th is part have 
been met.(c) W hether th e certification by the S ta te  agency has been made In accord­
ance w ith tills part.
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8 529.7 Issuance of c e r t i f i c a t e s .
(a) Upon consideration o f criteria specified in § 529.fi, the Administrator may issue a certifica te or certificates, as appropriate.
(b) I f a certifica te Is Issued, a copy shall be sen t Lo the institution. I f denied, th e Institution shall be noti­fied In writing of the denial and the reasons therefor.
(c) A group minimum wage certifi­cate may be issued for the entire Insti­tution or a department or departments of the Institution.

8 529 .K  T e rm s  n n d  c o n d i t i o n s  o f  c e r t i f i ­
c a te s .

(n) A certifica te shall specify the terms and conditions under which It Is granted.
(b) A certifica te shall apply to every patient, worker in the program for which the certifica te Is granted.
<c) A certifica te shall be effective for a period to bo designated by the Ad­ministrator, generally for a period of 1 year. Patient workers may be paid wages lower than the statu tory mini­mum only (luring the effective period of a cei'Llflcale.
(d) A group minimum wage certifi­cate shall se l a special minimum wage ol not less than 50 percent of the mini­mum wage under section fi of the Act.it Individual exception certificate shall set a special minimum wage not less than 25 percent of the minimum wage under section (J of the Act.
(e) An evaluation and training certif­icate and a work activities center cer­tificate i.oetl not set a  special mini­mum wage other than th at required liv paragraph <f> of th is section or pro- tided for by 5 529.4.
(ft All patient workers sub ject to a certificate shall be paid wages com- uieiiMiriilo with those paid nonltandl- i upped workers In the Institution in which they arc patients or In the vi­cinity In Industry maintaining accept- nlilr labor standards for essentially Ihc same type, quality, and quantity • d work, but not. less than the eertlfl- rale ra le applicable If such a rate has a.-i-it authorized.
HO Patient workers shall be paid not Irvt than one and one-half times the tiKtilnr rate for all hours worked In

excess of the maximum workweek a: plicable under section 7 of the Act. I 
(h) No patien t worker shall I; newly-employed under a  certifica' Issued under these regulations whl' abnormal labor conditions, such as i strike, a  lock-out, or other sim ilar cod dllion, ex ist in the institution.
(I) Eaeh patien t worker and his e her parent or guardian shall he I formed promptly orally and in writ::' of his or her righ ts under th e Act .
(J) The terms of any certificate ma be amended for cause, upon request the ln.sLlf.uUon, or a patien t worker c Ills or her parent or guardian, or unto the initiative of th e Administrator.

9 5 2 9 .9  I t r n e i v n l o f  e c r l i f ic .- i l r - i .
(a) Application may lie filed for r> newal of any certificate.
(Ill I f an application lor renewal ha been properly and timely filed prior ti, the expiration date o f a certifica te . the certifica te shall remain In ef'ee' until the application for renewal hie been granted or denied.
(e) Patient workers may be pah wages less than the sta tu to ry mim mum a fte r notice th a t the application for renewal has been denied, if review of such denial Is requested In accord­ance Wltll 5 529.12: I'rov it lr il, liaw rrr i Th a t If the denial Is alfirm ed m review, the Institution shall reimhur any person covered by the eertilica1 in an amount equal to the dlfl'eretu between the applicable minimum wo­und any lower wage paid such person subsequent, to the effective du'e o' denial.

9 52 9 .1 0  It v c n n l*  In  lie  lic p l.
Every Institution shall maintain an have available for Inspection by tb Adm inistrator records of:
(a) Disability, which show lh- nature of each patient worker’s i t -  ability.
(b) Productivity, which show tip- productivity of each patient worker on a continuing basis or a t periodic ini-*! vals as defined In 5 529.4(b).
(c) Prevailing wage, which show tie prevailing wages paid lion hand.cupped workers in the Institution or In Inch: try In the vicinity for essen tially sim
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lar work Lo th a t performed by the pa­tient workers.(d) Production standards for an average nonhandicapped worker for cacli job being performed by a patien t worker In the Institution (for use as a norm in measuring patient worker pro­ductivity.)(c) When an evaluation and training program Is authorized by certificate , records showing which patien t work­ers are In the evaluation and training program, and the total period of time each worker has been in such a catego­
ry.(f) When an Institution holds both a work activities center certifica te and a group minimum wage certificate , rec­ords showing which patient workers vr-* under ^ach r.eniricate.-.- -ij -r.ii'J/'r,j  'h e  g.at.ient 

. > . i . -  v i i i - i .  s r .— t . ' . i r -nun:, nave ueen auUiorizeu.<h> In addition, the records required under all Lhu applicable provisions of Part 516 of th is chapter. .(i) Every Institution having patien t workers who are entitled to benefits under the Act shall a t all times display a poster, as prescribed by the Adminis­trator, In a conspicuous place In the Institution where It may be observed readily by the pntlent workers and other workers In the Institution.(J) Records required by this section shall be kept for the periods specified In Part 516 of th is chapter,
8 5 2 9 .1 1  C a n c e l la t i o n  o f  u  c e r t i f i c a t e .

(a) The Administrator may cancel any certifica te for cause. A certifica te may be canceled (1) as of the date of Issuance, If It Is found that fraud has been utilized In obtaining the ce rtifi­cate or In perm itting a patient worker to be employed thereunder; (2) as of the date of violation, If It Is found th at any of the provisions of the Act or of the term s of the certificate have been violated; or (3) as ol the date of notice of cancellation , If It Is found th at the certifica te Is no longer necessary In order to prevent curtailm ent of oppor­tunities for employment, or th a t the requirem ents o f this part have not been compiled with.(b) If a petition for review Is filed under § 529.12, the effective date of th e cancellation shall be postponed

§ 5 2 9 .1 1

until action Is taken thereon: P ro ­
vided, however, T h a t If the concella- tlon order is affirm ed on review, the Institution shall reimburse any person covered by the certifica te in an amount equal to the difference be­tween th e applicable minimum wage and any . lower wage paid such person subsequent to the e ffective date of cancellation .(c) E xcep t In cases of w illfulness or those In which the public Interest re­quires otherw ise, before any ce rtifi­ca te shall be canceled, facts or conduct which may warran t such action shall be called to the attention of the Insti­tution In writing and It shall be affo rd­ed an opportunity to demonstrate or achieve compliance w ith all law ful re­quirements.

Any person aggneveu os any urnm. of an authorized representative ol Kir Adm inistrator taken pursuant to lliU part may, w ithin 60 days or such ndiii, tlonnl time as the Adm inistrator tnny allow, file w ith the Administrator • petition for review. Such review, tl granted sh a ll be made either by (|M Adm inistrator or by an anlhorir/j representative who took no part In tin, . action under review, who may, to die ex ten t It Is deemed appropriate, affou  other Interested persons an opporlum ty to presen t data and views.
8 5 2 9 ,1 3  S u lim iH H io n  o f  li t fo rm i i t l i iM , In n * , 

l i g a t i o n s ,  a n d  b v a r ln g N .
The Adm inistrator may require m any time the submission of such Iqfw. matlon, o ther than th at specified rls* where In th is part, as Is deemed iqip*<» priate, or may conduct an lnve.uitk tlon, which may Include a iienm* prior to taking any action punnmui u  ‘ th is part. To the exten t It Is drnr—o ) appropriate,, the Administrator n.if > provide an opportunity to other Ioim eslcd  persons to present dain *.-,f ) views.

8 5 2 9 . 1  1 I t c b i t i o n  t o  o i l i e r  l a w s .  ,

No provision of th is part, or of ».•,» certifica te Issued under th is pari, «t,u excuse noncompllanoo wllh any mi... Federal or S ta te  law or municipal i,»a. > nance establish ing higher slandanh

T it le  2 9 — L o b o r

1 1 0

8 529.15 Issuance of certificates fur ex­perimental purposes.
I n  a d d i t i o n  t o  t h e  I s s u a n c e  o f  c e r t i f i ­

c a t e s  a s  p r o v i d e d  In  §§ 5 2 9 . 1  t o  5 2 9 . 1 4 ,  
t h e  A d m i n i s t r a t o r  m a y  a u t h o r i z e  t h e  
, ' s s u a n c e  o f  c e r t i f i c a t e s  t o  p e r m i t  e m ­
p l o y m e n t  o f  p a t i e n t  w o r k e r s  i n  I n s t i t u ­
t i o n s  a t  l e s s  t h a n  t h e  a p p l i c a b l e  m i n i ­
m u m  w a g e  u n d e r  s e c t i o n  6  o f  t h e  A c t  
n s  p a r t  o f  c x p e r lm c i i l . n l  p r o g r a m s  t o  
I n c r e a s e  e m p l o y m e n t  o p p o r t u n i t i e s  f o r  
s u c h  p e r s o n s .  S u c h  c e r t i f i c a t e s  s h a l l  
b e  I s s u e d  In  s u c h  t y p e s  o f  c a s e s  a n d  o n  
s u c h  t e r m s  a n d  c o n d i t i o n s  w i t h i n  t h e  
s c o p e  o f  s e c t i o n  1 4  o l  t h e  A c t  a s  l l i e  
A d m i n i s t r a t o r  s h a l l  d e t e r m i n e  w i l l  
b e s t  f u r t h e r  a n y  s u c h  e x p e r im e n t a l  
p r o g r a m s .  C e i  l i d e a t e s  I s s u e d  i n d e r  
t h i s  s e c t i o n  s h a l l  b e  l im i t e d  i o  a n  e f ­
f e c t i v e  p e r i o d  o f  n o l  m o r e  . b a n  I  y e a r .

I  t .'s  | « A in i 'n i ln ir n t  o f  ( h i t  p a r t .
\ : , r  A d m i n i s t r a t o r  m n y  a t a n y  t im e  

*<«•« l i l t  o r  h e r  o w n  m o t i o n  o r  u p o n  
•  n l' .M i r e q u e s t  o l  a n y  I n t e r e s t e d  

M ’ t t  m g  l o r t h  r e a s o n a b l e  
4 * ,« .n*t t l n  r e t o r .  n n d  a f t e r  o p p o r d m l -  

rjL* Im t i i  g i v e n  t o  I n t e r e s t e d  p e r s o n s  
s *  ; . ' » M i i t  i l i e i r  v ie w s , a m e n d  o r  
lei-Ar toy  o f  t h e  t e r m s  o f  t h i s  p a r t .

SirU. 13 P e t i t i o n  f o r  lu n e n d in e n l. o f  f 'T .'i H on s .

A u t i io i i i t y : S e c . 11 , 5 2  S l a t .  lO lifi: 
U .S .C . 2 1 1 . u n le s s  o th e rw is e  n o te d .
Souhck: 29 FR 729. F e b . 3, 1959, Htl’ o th e rw is e  n o te d .

8 5.111.1 D e f in i t i o n s .

( a )  T h e  m e a n i n g  o f  t h e  t e r n  
" p e r s o n , "  " e m p l o y , ”  " e m p l o y e r . "  ‘V  
p l o y c e , "  “ g o o d s , "  a n d  “ p r o d u c t i o n , ' 
u s e d  In  t h i s  p a r t ,  Is  t h e  s a m e  a s  i n  11 
F a i r  L a b o r  S t a n d a r d s  A c t  o f  19 .1 !:. a m e n d e d .

( b )  " I n d u s t r i a l  h o m e w o r k e r "  a n  
" h o m e w o r k e r . ”  a s  u s e d  In  t h i s  p a r  
m e a n  a n y  e m p lo y e e  e m p l o y e d  o r  s o *  
f e r c d  o r  p e r m i t t e d  t o  p e r f o r m  I n d r  
t r i a l  h o m e w o r k  l o r  a n  e m p l o y e r .

1 i r »  I ?  I l n i r H  n f  r e g u l a t i o n s .

Aivm tim alrly six months a fte r  the i<"«sii«r dale of this part, the Wage Hour Division will undertake a of U s  program for udmiiil.strn- ,.,ui. v; a iiifniri-iiirnt of this Part in c«-i.')i.n with t h e  Advisory Com- mi on filti lifted  Workshops,
If A t ' , 5 3 0 - E M P L O Y M E N T  O F

- 0 * 1  W O R K  ERS IN  C E R T A IN  IN -  
: v m n s

• j , :
<» l
• -i i
I S ,

VO I 
I

I .J •- >1 •
OH .1 S>» C.M \ I

|w hi.iliim*
M o .tn . I t o n  o f  h o m e w o rk .I , , »iloii on otllclill forms. ro-M soil eoiullllnnx for the Issti- 
. i *, rtifti'iites,

, i ,  i! i , '« < loM
oiaMmo o f  r e r l l f l e i i t r s .  

n , , , ,  « t io n  m i l l r n o c e l ln t I o n . 
l - i i a A l , * (1.111 o f  r e r t l f l i  ntr.'i 
h>. u . u  Mid r e p o r ts .
| k . , 44 l i o o  o f  n o t l im i t  v to  g r n n l ,  

i , ,  .A m  11 h I ' e r l l t l r n le ,  rsi.i.on tor rev iew , r>>s«ul p io u s lim s .

i n  t h i s  p a r t ,  m e a n s  t h e  p r o d u c t i o n  
a n y  p e r s o n  in  o r  a b o u t  a  h o m e ,  a p a f  
m e n l . .  t e n e m e n t ,  o r  r o o m  in  a  r e s id e d  
t l a l  e s t a b l i s h m e n t  o f  g o o d s  f o r  t in  e m ­
p l o y e r  w h o  s u f f e r s  o r  p e r m i t s  s t v l  
p r o d u c t i o n ,  r e g a r d l e s s  o r  d i e  s o u r c  
( w h e t h e r  o b t a i n e d  f r o m  a n  e m p l o y e  
o r  e l s e w h e r e )  o f  t h e  m a t e r i a l s  u s e d  ' 
t h e  h o m e w o r k e r  I n  s u c h  p r o d u c t i o n .

( d )  T h e  w o m e n ' s  a p p a r e l  i n d u s t r y  ; 
d e f i n e d  a s  f o l l o w s :  T h e  p r o d u c t i o n  e !  
w o m e n ' s ,  m i s s e s '  a n d  J u n i o r s '  d r e s s e s ,  
w a s h a b le  s e r v i c e  g a r n i c n l s ,  blouse" 
a n d  n e c k w e a r  f r o m  w o v e n  o r  p u t  
c h a s e d  k n i t  f a b r i c ;  w o m e n ' s ,  m i s s , "  
c h i l d r e n ' s  a n d  I n f a n t s '  titulerwea 
n i g h t w e a r ,  a n d  n e g l i g e e s  f r o m  w o w  
f a b r i c s ;  c o r s c l s  a n d  o t h e r  b o d y  s u p  
p o r t i n g  g a r m e n t s  f r o m  a n y  m a t e ' " : '  
o t h e r  g a r m e n t s  s i m i l a r  t o  d i e  f o r e g o
lu g ;  a n d  I n f a n t s ;  a n d  c h i l d r e n ' s  o i r . e r  w e a r .

( e )  T h e  J e w e l r y  m a n u f a c t u r i n g  It' 
d u s t r y  I s  d e f i n e d  a s  f o l l o w s :

( 1 )  ( I )  T h e  m a n u f a c t u r i n g ,  p r o e m : 
lu g ,  o r  a s s e m b l i n g ,  w h o l l y  o r  p a t t i a ' l '  
f r o m  a n y  m a t e r i a l ,  o f  J e w e l r y ,  c o m  
n i o n l y  o r  c o m i n e r e i a l l y  s o  k n o w n .  J e w  
e l r y  a s  u s e d  h e r e i n  I n c lu d e s  w i t h o u t  
l i m i t a t i o n ,  r e l i g i o u s ,  s c h o o l ,  c o l le g e ,  
a n d  f r a t e r n a l  I n s i g n i a ;  a r t i c l e s  o f  o r n a ­ment o r  a d o r n m e n t  d e s ig n e d  t o  le -  
w o r n  o n  a p p a r e l  o r  c a r r i e d  o n  o r  a b o f  
t h e  p e r s o n ,  I n c lu d i n g ,  w i t h o u t ,  l i m l '  •
L io n , c i g a r  a n d  c i g a r e t t e  e a s e s ,  h o ld e r - ,  
a n d  l i g h t e r s ;  w a t c h  e a s e s ;  m e t a l  m e . : ' :  
b a g s  a n d  m e l . a l  w a t c h  b r a c e l e t s ;  a n d  
c h a i n ,  m e s h ,  a n d  p a r t s  l o r  u s e  in  t h e

1 1 1
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S U B J E C T :  M i n i m u m  w a g e
(CSHB 182 (HESS))

TO: R e p r e s e n t a t i v e  R a m o n a  L. B a r n e s

F R O M :  v R u s s  J o s e p h s o n
L e g i s l a t i v e  C o u n s e l

T h e  f o l l o w i n g  is t h e  s e c t i o n a l  a n a l y s i s  t h a t  y o u  r e q u e s t e d :

S e c t i o n  1 a d d s  a n e w  s e c t i o n  t o  A S  23.10, p r o v i d i n g  t h a t  a 
p a r t i c i p a n t  in a r e s i d e n t i a l  d r u g  a b u s e  o r  a l c o h o l i s m  t r e a t­
m e n t  p r o g r a m  m a y  b e  p a i d  l e s s  t h a n  the m i n i m u m  w a g e  for w o r k  
t h e r a p y  p e r f o r m e d  b y  t h e  p a t i e n t .

S u b s e c t i o n  (a) s t i p u l a t e s  t h a t  the r a t e  o f  p a y  m u s t  be  
a p p r o v e d  b y  the c o m m i s s i o n e r  of l a b o r  a n d  t h a t  the r a t e  m u s t  
b e  in c o m p l i a n c e  w i t h  f e d e r a l  law.

S u b s e c t i o n  (b) p r o v i d e s  for the a d o p t i o n  o f  r e g u l a t i o n s  by 
t h e  c o m m i s s i o n e r  o f  l a b o r  r e g a r d i n g  the p a y m e n t  of w a g e s  for 
w o r k  t h e r a p y .  S e v e r a l  f a c t o r s  a r e  t o  be  c o n s i d e r e d  in the 
a d o p t i o n  o f  t h e  r e g u l a t i o n s :

(1) Is t h e  w o r k  t h e  t y p e  t h a t  a p a r t i c i p a n t  in t h i s  
t y p e  o f  p r o g r a m  w o u l d  d o  o r d i n a r i l y  and is the w o r k  for 
the m u t u a l  b e n e f i t  of the p a t i e n t  a n d  the p r o g r a m ?

(2) W o u l d  the w o r k  o r d i n a r i l y  b e  d o n e  b y  f u l l - t i m e  
e m p l o y e e s ?

(?) W i l l  the w o r k  p r o d u c e  i n c o m e  to the p a t i e n t  o t h e r  
t h a n  w a g e s ?

(4) W h a t  is t h e  t h e r a p e u t i c  b e n e f i t  of  the w o r k ,  the 
s k i l l  r e q u i r e d ,  a n d  t h e  r o l e  of  w o r k  t h e r a p y  in the 
p a t i e n t ’s t r e a t m e n t  p l a n ?
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(5) W h a t  is t h e  i m p a c t  o f  t h e  w a g e  s c a l e  on the 
p r o g r a m ?

S e c t i o n  2 a d d s  a s e c t i o n  to A S  47.37. S u b s e c t i o n  (a) o f  
t h i s  n e w  s e c t i o n  p r o v i d e s  t h a t  the p a y m e n t  o f  w a g e s  for w o r k  
t h e r a p y  is an a l l o w a b l e  c o st, p a y a b l e  b y  a g r a n t e e  w i t h  
g r a n t  funds.

S u b s e c t i o n  (b) p r o v i d e s  t h a t  the w a g e s  m a y  n o t  be  u s e d  for 
t h e  c o s t s  o f  room, b o a r d  or s e r v i c e s ,  a l t h o u g h  r e a s o n a b l e  
c o s t s  of t r e a t m e n t  m a y  b e  a s s e s s e d  a n d  c o l l e c t e d ,  if d o n e  on 
t h e  s a m e  b a s i s  as for n o n - w o r k i n g  p a t i e n t s .

S u b s e c t i o n  (c) p r o v i d e s  t h a t  w a g e s  e a r n e d  b y  a p a t i e n t  m a y  
b e  h e l d  in t r u s t  for t h e  b e n e f i t  o f  t h e  p a t i e n t  a n d  d i s­
b u r s e d  in s e v e r a l  w a y s  t h a t  a r e  e n u m e r a t e d .

S e c t i o n  3 a d d s  a d e f i n i t i o n  o f  " w o r k  t h e r a p v "  to A S  47.-
3 7 . 270.

RJ: ljb 
1 5 / 0 1 3
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P r o p o s e d  CSHB 1 8 2  (HESS) 
D a v e  P a l m e r  
A p r i l  4 ,  1 9 8 3

S e c t i o n  1 : ( a )  A u t h o r i z a t i o n  i s  g i v e n  f o r  e x e m p t i o n  t o  t h e  S t a t e
m in im u m  w a g e  (AS 2 3 . 1 0 . 0 5 0  -  50 c e n t s  p e r  h o u r  g r e a t e r  
t h a n  p r e v a i l i n g  F e d e r a l  m in im u m  w a g e  o r  $ 2 . 6 0 / h o u r  
w h i c h e v e r  i s  g r e a t e r )  f o r  p a r t i c i p a n t s  i n  w o r k  t h e r a p y  
p r o g r a m s .

( b )  T h e  C o m m i s s i o n e r  i s  r e q u i r e d  t o  a d o p t  r e g u l a t i o n s  
r e g a r d i n g  p a y m e n t  f o r  w o r k  t h e r a p y  w h i l e  c o n s i d e r i n g  
s p e c i f i c  c r i t e r i a  i n d l u d e d  i n  t h e  b i l l .

S e c t i o n  2 :  ( a )  W a g e s  p a i d  f o r  w o r k  t h e r a p y  a r e  c o n s i d e r e d  a l l o w a b l e
o p e r a t i o n a l  c o s t s  a n d  a r e  e l i g i b l e  f o r  r e i m b u r s e m e n t  b y  
g r a n t s .

( b )  No p a r t  o f  w a g e s  e a r n e d  m ay b e  d e d u c t e d  f o r  r o o m ,  
b o a r d  o r  s e r v i c e s .

S e c t i o n  3 :

( c )  W a g e s  m ay b e  h e l d  i n  t r u s t  a n d  d i s b u r s e d ,  w i t h  
c o n s e n t  f o r  s p e c i f i c  p u r p o s e s .

W o rk  t h e r a p y  i s  d e f i n e d .

•No e f f e c t i v e  d a t e .

T h e  i m p e t u s  f o r  HB 182  i s  t h e  N u g e n  R a n c h ,  a  t r e a t m e n t  f a c i l i t y  f o r  
c h r o n i c  a n d  d e b i l i t a t i o n  a l c o h o l i c s .  A c o m p o n e n t  o f  t h e  t r e a t m e n t  
p r o g r a m  i s  w o r k o n  t h e  r a n c h  i n  e x c h a n g e  f o r  m i n i m a l  c o m p e n s a t i o n .  W i th  
t h e  i n t e n t  o n  e s t a b l i s h i n g  l o s t  w o r k  h a b i t s ,  d e v e l o p i n g  s e l f  e s t e e m ,  a n d  
r e k i n d l i n g  p o s i t i v e  w o r k  a t t i t u d e s ,  w o r k  a s  t h e r a p y  i s  u s e d  a t  t h e  
r a n c h .  H o w e v e r ,  F e d e r a l  a n d  S t a t e  m in im um  w a g e  l a w s  a p p l y .  HB 182 
p r o v i d e s  a n  e x e m p t i o n  f r o m  t h e  S t a t e  m in im u m  w a g e ,  w h i c h  e x c e e d s  t h e  
F e d e r a l  m in im u m  w a g e .

E x e m p t i o n s  t c  t h e  S t a t e  m in im um  w a g e  c u r r e n t l y  e x i s t  (AS 2 3 . 1 0 . 0 7 0 )  f o r :
>.i

1 .  I n d i v i d u a l s  w h o s e  e a r n i n g  c a p a c i t i e s  a r e  r e d u c e d  b y  p h y s i c a l  
o r  m e n t a l  d e f i c i e n c i e s , ,  c g e  o r  i n j u r i e s .

2 .  A p p r e n t i c e s  ( a p p r o v e d  b y  t h e  C o m m i s s i o n e r )

3 .  A l e a r n e r ,  s u b j e c t  t o  c o n d i t i o n s  s e t  b y  t h e  C o m m i s s i o n e r .

DHSS P o s i t i o n :  T h e  p o s i t i o n  p a p e r  r e l a t e s  t o  I1B 1 8 2 ,  n o t  p r o p o s e d
CSHB 1 8 2 .  i t  i s  r e l e v a n t .  T h e  DHSS a s k s  t h a t  t h e  e x e m p t i o n  a p p l y  t o  
p r o g r a m s  d e s i g n e d  t o  l a s t  o v e r  120 d a y s .  S h o r t - t e r m  p r o g r a m s  w o u l d  b e  
r e q u i r e d  t o  p a y  p r e v a i l i n g  m in im um  w a g e .

F i s c a l  N o t e :  T h e  f i s c a l  n o t e  f o r  HB 182 i s  z e r o .  H o w e v e r ,  t h e  CSHB 182
r e q u i r e s  t h e  d e v e l o p m e n t  o f  r e g u l a t i o n s  a n d  i m p l i e s  t h a t  r e v i e w  o f  
p r o g r a m s  w o u l d  b e  n e c e s s a r y  t o  a s s u r e  c o m p l i a n c e  w i t h  t h o s e  r e g u l a t i o n s .  
I f  n o t  d o n e  b e f o r e  t h e  h e a r i n g ,  t h e  f i s c a l  n o t e  r e q u i r e s  r e v i s i o n .
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HO USE  BILL 182

MAR 8 12b3

"An Act e x e m p t i n g  p a r t i c i p a n t s  in residen tia l drug abuse and a lc oh o l i s m  

t r e at m e n t  p r o g r a m s  f r o m  A l as k a ' s  m i n i m u m  w a g e  pr o v is io ns ,  and p r o v idi ng 

a wag e scale."

The D e p a r t m e n t  of H e a l t h  and Social Ser vic es is s u p p o r t i v e  of this 

legislation.

The issues and r e m e d i e s  s u rr o u n d i n g  this p r o p o s e d  l e g i s l a t i o n  arose with 

the advent of a lon g t e r m  c a r e  p r o g r a m  for t h e  c h r o n i c  and s i g n i f i c a n t l y  

d e b i l i t a t e d  a l co ho l i c .  The i ndi viduals to be se r v e d b y  t he se  pr ogr am s 

h ave l on g h i s t o r i e s  of u n e m p l o y m e n t ,  skill d e p r e c i a t i o n ,  loss of p o s i t i v e  

e mp lo ym e n t  e x p e r i e n c e s  and loss of po sit ive life e x p e r i e n ce s.  Long te rm  

•'care is d e f i n e d  as t r e a t m e n t  lasti ng f ro m a m i n i m u m  120 days to a m a x i m u m

of 2 y ea r s  w i t h  an a v e r a g e  length of 1 year.

One of the in te n t s  of l o n g  t e r m  c a r e  t r e a t m e n t  p r o g r a m  is to h a v e  c l i e nt s

engage in a for m  o f  wo r k  t h e r a p y  as part of t h e i r  overall t r e a t m e n t  regi me 

Such w o r k  t h e r a p y  will be d e s i g n e d to help t h e  c l i e n t  r e - e s t a b l i s h  or 

r e - l e a r n b a sic  l e a r n i n g ,  life and e mp lo y m e n t skills. It is the  intent of 

the long t e r m  c a r e  t r e a t m e n t  p r o g r a m  to be m o r e  than a w a r e h o u s e  for  the 

most  s e v e r e l y  a f f l i c t e d  c as u a l t i e s  of the d i s e a s e  alcoholism.

The D e p a r t m e n t  is also c o n c e r n e d  that clients' rig h t s  be protected. The

D e p a r t me nt  is also c o n c e r n e d  that short ter m t r e a t m e n t  p r og ra m s  p ro v i d e  

i n t e ns iv e  t h e r a p y  to a p p r o p r i a t e  clients. To this end t he  D e p a r t m e n t  of

He alt h and Social S e r v i c e s  w o u l d  r ec om men d t h e  fo llo wi ng .

H ou se Bill No. 182, lines 12 t hr o u g h  14 be a m e n d e d  to read:

(b) P a r t i c i p a n t s  in residential dr u g  and a l c o h o l i s m

t r e a t m e n t  p r o g r am s  [des ign ed to exceed 1 20 days in lengt'h,] 

m a y  be paid less t h a n  the  m i n i m u m  wage p r e s c r i b e d  in 

A S  2 3 . 1 0 . 0 5 0 - 2 3 . 1 0 . 1 5 0  for work therapy, as d e fi n e d  in 

AS  47. 37 . 2 7 0 .

House Bill No. 182, lines 15 t h rou gh 19 be a m e n de d  to read:

Sec. 4 7 . 3 7 . 2 4 5 .  Wages of Patients. P a r t i c i p a n t s  in

r es ide nti al d r u g  a b u s e  and a lc oh ol i s m  t r e a t m e n t  p rograms,

[ d e s i g ne d to e x c e e d  120 days in length,] shall be paid for 

w or k the rapy, as d e f i n e d  in A S  47 .37 .2 7 0 ,  at the rates 

e s t a b l i s h e d  u n d e r  A S  3 3 . 3 2 . 0 5 0 . [AS 3 3 . 3 2 . 0 5 0 ( a ) ] .

These r e c o m m e n d e d  c h a n g e s  w ou ld  h a v e  the ef fec t of l i m i t i n g  the a p p l i c a­

bil i t y  of the e x e m p t i o n  f r o m  the m i n i m u m  w a g e  law. It is the D e p a r t m e n t ' s  

p o s i t i o n  that o n l y  long t e r m  ca r e  tre atm ent  p r o g r a m s  (de sig ned  to exceed 

120 days) be ex empted.

p eam
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T i t l e : "An Act exempting participants in residential drug abuse find alrnhnlism trpatmpn+
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P O S I T I O N  PAPER 

HOUSE BILL 182

"An Act e x em pti ng p ar ti c i p a n t s  in re sid ential drug a buse and a lc o h o l is m 

t re atme nt p rog ram s f r o m  Al ask a' s m i n i m u m  w age provisi ons , and p ro vi din g 

a wag e scale."

The Dep ar t m e n t of Heal th and Social S e rv ic es  is s up p o r t i v e  of this 

legislat ion.

The issues and r e m e d i e s s ur rou ndi ng thi s pr opo se d leg is la t i o n arose with 

the advent of a long ter m care p ro g r a m  for the c hr oni c and s i g n i f i c a n t l y  

d e b i l i t at ed  alcoholic. The indi vidu als to be served b y these p rog ram s 

h ave long h is to rie s of u n e m p lo yme nt, skill de pr ec i a t io n,  loss of p o si ti v e  

e mp lo ym e n t  e x p e r i en ce s  and loss of p o s i ti ve  life expe rie nce s. Long term  

care is d ef ine d as tr ea t m e n t lasting f ro m a m i n i m u m  120 days to a m a x i m u m  

of 2 years with an a ve rag e length of 1 year.

One of the intents of long term care t r e atme nt p r o g r a m  is to have clien ts 

en gag e in a form of work t h er a p y  as part of their overall t r ea t m e n t  regime 

Such work t h e r a p y  will be de sig ned  to help the client r e - e s t a b l i s h  or 

re -le arn  basic learning, life and e mp l o y m e n t  skills. It is the intent of 

the long term ca r e  tr ea t m e n t  p ro g r a m  to be more  than a w a r e h o u s e  for the 

mo s t  s e v e r el y a ff li cte d c as ualti es of the d is ea se  alcoholism.

The D epa rtm ent  is also c o n c er ne d  that clients' rights be p rotected. The

D e pa r t m en t is also c o n ce rn e d  that short term treatment pro gra ms provid e 

inten siv e t he r a p y  to a pp rop ria te  clients. To this end the D ep ar tm e n t  of

He al th  and Social Ser vic es w o uld  r e co mme nd the following.

H ou se  Bill No. 182, lines 12 through 14 be amended to read:

(b) Pa r t i c i p a n t s  in r esidential drug and a l c o h o l i s m  

t re atme nt pr ogr ams  [designed to exceed 120 days in length,] 

m a y  be paid less than the m i n i m u m  wage p r e s cr i b e d  in 

A S  2 3 .1 0 . 0 5 0 - 2 3 . 1 0 . 1 5 0  for work therapy, as d efi ned  in 

AS 4 7.37 .27 0.

H ou se Bill No. 182, lines 16 through 19 be amended to read:

Sec. 47.37.245. Wages of Patients. P a r t i c i p a n t s  in 

residential drug a buse and a lc o h o l i s m  t reatment programs,

[designed to exce ed 120 days in length,] shall be paid for 

work therapy, as d ef in e d  in AS 4 7.3 7.2 70,  at the ,-ates 

e s t a b l i sh ed  under AS 33.32.050. [AS 3 3 . 3 2.0 50( a)] .

ese rec omm end ed ch a n g e s would ha v e  the effect of l imiting the ap plica- 

lit y of the e x e mp ti o n  from the m i n i m u m  w age law. It is the D e p a r t m e n t ' 1

Thesi

b i l i t y  of the exemp t . „ _ _ _ ... .

p o s i t i o n that o n l y  long ter m c a r e  treatment program s (designed to exceed

t>  ' V
120 dc.ys) bo exempted.
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L A W  O F F I C E S  O F

REESE, RICE AND VOLIAND
A PROFESSIONAL CORPORATION

211 H STREET

F e b r u a r y  1 8 ,  1 9 8 3

ANCHORAGE. ALASKA 99501 

{907) 276-5231

R e p r e s e n t a t i v e  B a r b a r a  L a c h e r  
H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  1 8 2

D e a r  R e p r e s e n t a t i v e  L a c h e r :

I w o u l d  l i k e  t o  t a k e  t h i s  o p p o r t u n i t y  t o  comment
on  H . B .  1 8 2  a n d ,  i n  p a r t i c u l a r ,  a d d r e s s  t h e  i s s u e  o f  
p o s s i b l e  c o n f l i c t  b e t w e e n  t h e  p r o p o s e d  l e g i s l a t i o n  an d  t h e  
f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t .

R e h a b i l i t a t i o n  S e r v i c e s ,  I n c . ,  t h e  n o n p r o f i t  c o r p o r a t i o n  
w h i c h  o w n s  a n d  o p e r a t e s  a l o n g - t e r m  r e s i d e n t i a l  t r e a t m e n t  
c e n t e r  f o r  a l c o h o l i c s  i n  W a s i l l a ,  A l a s k a .  L a s t  y e a r ,  on  
b e h a l f  o f  my c l i e n t ,  I  a d v i s e d  t h e  S t a t e  O f f i c e  o f  
A l c o h o l i s m  a n d  D ru g  A b u s e  o f  my o p i n i o n  t h a t  s t a t e  and  
f e d e r a l  l a w  r e q u i r e d  t h e  p a y m e n t  o f  a minimum w a g e  t o  
p a t i e n t s  a t  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s  who a r e  e n g a g e d  i n  
w o r k  t h e r a p y .  I s u g g e s t e d  t h a t  l e g i s l a t i o n  b e  a d o p t e d  t o  
l e s s e n  t h e  e c o n o m i c  i m p a c t  o f  t h i s  p r o b l e m ,  an d  s o u g h t  t h e  
a s s i s t a n c e  o f  v a r i o u s  l e g i s l a t o r s  l a s t  y e a r ;  h o w e v e r ,  t h e  
s e s s i o n  w a s  c o o  f a r  a l o n g  t o  y i e l d  r e s u l t s .  I  p r e s u m e  t h a t  
y o u  h a v e  c o p i e s  o f  my o r i g i n a l  o p i n i o n  l e t t e r  t o  SOADA, 
d a t e d  F e b r u a r y  2 3 ,  1 9 8 2 ,  and  my l e t t e r s  t o  R e p r e s e n t a t i v e s
D o n a l d  E.  C l o c k s i n ,  P a t r i c k  J .  C a r n e y ,  a n d  S e n a t o r  J a l m a r  
K e r t t u l a ,  d a t e d  A p r i l  2 ,  1 9 8 2 .

f r e q u e n t  c o n t a c t  w i t h  R u s s  J o s e p h s o n  o f  t h e  Law D i v i s i o n ,  
an d  t h i s  w e e k  w i t h  y o u r  a i d e ,  J o a n  M a t t h e w s .  I am a w a r e  o f  
y o u r  c o n c e r n  a b o u t  p o s s i b l e  c o n f l i c t  b e t w e e n  H . B .  1 82  and  
t h e  F a i r  L a b o r  S t a n d a r d s  A c t  and h o p e  t h a t  my c o m m e n t s  may 
a s s i s t  y o u  i n  e v a l u a t i n g  t h e  p r o p o s e d  l e g i s l a t i o n .  You may 
f e e l  f r e e  t o  s h a r e  t h i s  l e t t e r  w i t h  t h e  named s p o n s o r s  o f  
t h e  b i l l .

As y o u  may r e c a l l ,  I  r e p r e s e n t  A l a s k a  A l c o h o l i s m

S i n c e  t h e  s e s s i o n  b e g a n  t h i s  y e a r ,  I  h a v e  b e e n  i n
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L e t  me b e g i n  b y  s a y i n g  t h e r e  a r e  c e r t a i n  d e f e c t s  
i n  H . B .  1 8 2  t h a t  I  f e e l  n e e d  c o r r e c t i o n ,  a n d  t h a t  my o p i n i o n  
a b o u t  p o s s i b l e  s o l u t i o n s  h a s  c h a n g e d  s i n c e  l a s t  y e a r  a s  a  
r e s u l t  o f  r e c e n t  d e v e l o p m e n t s  i n  c a s e  l a w .  I  h a v e  a l s o  
p r o p o s e d  c h a n g e s  i n  H . B .  182  t o  a d d r e s s  some p r o b l e m s  w h i c h  
a r e  n o t  c o v e r e d  b y  t h e  b i l l .  B e f o r e  e x p l a i n i n g  t h e s e  i s s u e s  
i n  d e t a i l ,  l e t  me f i r s t  d i s c u s s  my p r i o r  r e c o m m e n d a t i o n s  and  
t h e  s o m e w h a t  c o n f u s i n g  l e g a l  p r i n c i p l e s  t h a t  a r e  i n v o l v e d  i n  
t h e  s t a t e  l a w / f e d e r a l  l a w  c o n f l i c t .

I n  my l e t t e r  t o  SOADA o f  l a s t  y a a r ,  I s u g g e s t e d  
t h a t  t h e  a p p l i c a t i o n  o f  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  
( h e r e a f t e r  F . L . S . A . )  t o  s t a t e - f u n d e d  r e s i d e n t i a l  t r e a t m e n t  
c e n t e r s  c o u l d  b e  a v o i d e d  by  a d d i n g  l a n g u a g e  t o  s t a t e  
l e g i s l a t i o n  w h i c h  w a s  k e y e d  t o  t h e  d e c i s i o n  o f  t h e  U . S .  
S u p r e m e  C o u r t  i n  N a t i o n a l  L e a g u e  o f  C i t i e s  v .  U s e r y , 4 2 6  
U . S .  8 3 3  ( 1 9 7 6 )  ( h e r e a f t e r  N a t i o n a l  L e a g u e ) .  T h i s  w as
b e c a u s e  t h e  N a t i o n a l  L e a g u e  d e c i s i o n  h e l d  t h a t  t h e  F . L . S . A .  
d i d  n o t  a p p l y  t o  w a g e  an d  h o u r  d e t e r m i n a t i o n s  w h i c h  i n v o l v e  
f u n c t i o n s  w h i c h  s t a t e  and  l o c a l  g o v e r n m e n t s  a r e  c r e a t e d  t o  
p r o v i d e ,  i n c l u d i n g  t h o s e  s e r v i c e s  w h i c h  t h e  s t a t e s  h a v e  
t r a d i t i o n a l l y  a f f o r d e d  t o  t h e i r  c i t i z e n s .  Among t h e  s e r v i c e s  
e n u m e r a t e d  b y  t h e  S u p r em e  C o u r t  i n  N a t i o n a l  L e a g u e  w as  t h e  
f i e l d  o f  " h e a l t h  c a r e . "  The h o l d i n g  i n  N a t i o n a l  L e a g u e  w as  
b a s e d  o n  t h e  a p p l i c a t i o n  o f  t h e  T e n t h  Amendment  t o  t h e  
C o n s t i t u t i o n  - -  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  p r o h i b i t s  
f e d e r a l  c o n t r o l  o v e r  f u n c t i o n s  t r a d i t i o n a l l y  r e s e r v e d  t o  t h e  
s t a t e s .  A l t h o u g h  t h e  d e c i s i o n  i n  N a t i o n a l  L e a g u e  w a s  l i m i t e d  
t o  s t a t e s  a n d  t h e i r  p o l i t i c a l  s u b d i v i s i o n s ,  t h e  b r o a d  
l a n g u a g e  u s e d  by t h e  c o u r t  s u g g e s t e d  t h a t  t h e  d e c i s i o n  m i g h t  
a l s o  a p p l y  t o  s t a t e - f u n d e d ,  p r i v a t e  o r g a n i z a t i o n s  w h i c h  
d e l i v e r  s t a t e  s e r v i c e s  s u c h  a s  h e a l t h  c a r e ,  a n d  w h i c h  a r e  
h e a v i l y  r e g u l a t e d  b y  t h e  s t a t e .

S u b s e q u e n t  t o  t h e  d e c i s i o n  i n  N a t i o n a l  L e a g u e , two  
f e d e r a l  c o u r t s  s p e c i f i c a l l y  a d d r e s s e d  t h e  a p p l i c a b i l i t y  o f  
t h e  h o l d i n g  i n  N a t i o n a l  L e a g u e  t o  l o c a l  h e a l t h  c a r e  p r o g r a m s  
i n v o l v i n g  p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s  
f u n d e d  by  s t a t e s .  T h e s e  tw o  c a s e s ,  W i l l i a m s  v .  E a s t s i d e  
M e n t a l  H e a l t h  C e n t e r ,  I n c . ,  5 0 9  F . S u p p .  5 7 9  ( N . D .  A l a . ,
S . D . ,  1 9 8 0 ) ,  an d  R i c h l a n d  C o u n t y  A s s n .  f o r  R e t a r d e d
C i t i z e n s  v .  M a r s h a l l , 6 6 0  F . 2d  3 88  ( 9 t h  C i r .  1 9 8 1 ) ,  w e r e  
d i v i d e d  on  t h e  i s s u e .  A l t h o u g h  t h e  R i c h l a n d  C o u n t y  d e c i s i o n  
h e l d  t h a t  N a t i o n a l  L e a g u e  d i d  n o t  p r o h i b i t  t h e  a p p l i c a t i o n
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o f  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  t o  a p r i v a t e  n o n p r o f i t  
c o r p o r a t i o n  w h i c h  o p e r a t e d  a r e s i d e n t i a l  home f o r  m e n t a l l y  
r e t a r d e d  a d u l t s , t h e  W i l l i a m s  c a s e  r e a c h e d  t h e  o p p o s i t e  
c o n c l u s i o n  u n d e r  n e a r l y  i d e n t i c a l  c i r c u m s t a n c e s .  When I  
o r i g i n a l l y  w r o t e  my o p i n i o n  l e t t e r ,  i t  a p p e a r e d  p o s s i b l e  
t h a t  w e l l  d r a f t e d  l e g i s l a t i o n ,  w h i c h  r e c o g n i z e d  t h e  s t a t e ' s  
i n t e r e s t  i n  t r e a t i n g  d r u g  a d d i c t s  a n d  a l c o h o l i c s  a s  an  
e s s e n t i a l  s t a t e  f u n c t i o n  and  w h i c h  m e t  t h i s  f u n c t i o n  t h r o u g h  
t h e  p r o v i s i o n  o f  f u n d i n g  t o  p r i v a t e  n o n p r o f i t  c o r p o r a t i o n s ,  
c o u l d  p r o v i d e  t h e  n e c e s s a r y  p r o t e c t i o n  e s t a b l i s h e d  u n d e r  t h e  
N a t i o n a l  L e a g u e  d e c i s i o n ,  a n d  t h e r e f o r e  r e n d e r  s u c h  
t r e a t m e n t  c e n t e r s  e x e m p t  f r o m  t h e  minimum w a g e  r e q u i r e m e n t  
o f  t h e  F . L . S . A .

H o w e v e r ,  a f t e r  s p e a k i n g  w i t h  R u s s  J o s e p h s o n  l a s t  
m o n t h ,  I  u p d a t e d  my r e s e a r c h  on  t h e  s u b j e c t .  D e c i s i o n s  
i s s u e d  d u r i n g  t h e  l a s t  y e a r  i n  f e d e r a l  d i s t r i c t  c o u r t s  a s  
w e l l  a s  t h e  U n i t e d  S t a t e s  S u pr em e  C o u r t  now i n d i c a t e  t h a t  
t h e  p r o t e c t i o n  o r i g i n a l l y  t h o u g h t  a v a i l a b l e  u n d e r  t h e  
N a t i o n a l  L e a g u e  d e c i s i o n  i s  n o  l o n g e r  a p p l i c a b l e  t o  p r i v a t e  
n o n p r o f i t  o r g a n i z a t i o n s  w h i c h  r e c e i v e  s t a t e  f u n d i n g ,  
r e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h e y  a r e  i n v o l v e d  i n  
a d m i n i s t e r i n g  s e r v i c e s  o t h e r w i s e  p r o v i d e d  b y  t h e  s t a t e .

S i n c e  my o r i g i n a l  l e t t e r  t o  SOADA l a s t  F e b r u a r y ,  
tw o  d e c i s i o n s  w e r e  r e n d e r e d  b y  t h e  U n i t e d  S t a t e s  S u p r em e  
C o u r t  w h i c h  i n v o l v e d  t h e  a p p l i c a t i o n  o f  N a t i o n a l  L e a g u e . 
T h e s e  c a s e s ,  H o d e l  v .  V i r g i n i a  S u r f a c e  M i n i n g  and
R e c l a m a t i o n  A s s o c i a t i o n , _____  U . S .  _____ , 101 S . C t .  2 3 5 2
( 1 9 8 1 ) ,  a n d  U n i t e d  T r a n s p o r t a t i o n  U n i o n  v .  Long I s l a n d
R a i l r o a d  C o m p a n y , _____  U . S .   , 1 0 2  S . C t .  1 3 4 9  ( 1 9 8 2 ) ,  s e t
o u t  a t h r e e - p r o n g e d  t e s t  t o  b e  a p p l i e d  i n  e v a l u a t i n g  t h e  
T e n t h  Amendment  p r o t e c t i o n  a n n o u r .c e d  i n  N a t i o n a l  L e a g u e . To 
c l a i m  t h a t  a f e d e r a l  s t a t u t e  w o u l d  n o t  a p p l y  u n d e r  t h e  
N a t i o n a l  L e a g u e  p r i n c i p l e ,  t h e  c h a l l e n g i n g  p a r t y  w o u l d  h a v e  
t o  e s t a b l i s h  t h a t :  ( 1 )  t h e  c h a l l e n g e d  s t a t u t e  r e g u l a t e s  t h e
" s t a t e s  a s  s t a t e s " ;  ( 2 )  t h e  f e d e r a l  r e g u l a t i o n  a d d r e s s e s  
m a t t e r s  t h a t  a r e  i n d i s p u t a b l y  " a t t r i b u t e s  o f  s t a t e  
s o v e r e i g n t y " ;  and ( 3 )  t h e  s t a t e s '  c o m p l i a n c e  w i t h  t h e  
f e d e r a l  l a w  w o u l d  d i r e c t l y  i m p a i r  t h e i r  a b i l i t y  " t o  
s t r u c t u r e  i n t e g r a l  o p e r a t i o n s  i n  a r e a s  o f  t r a d i t i o n a l  
f u n c t i o n s ."
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A l t h o u g h  i n  N a t i o n a l  L e a g u e  t h e  S u p r em e  C o u r t  
f i r s t  c i t e d  f i r e  p r o t e c t i o n ,  p o l i c e  p r o t e c t i o n ,  s a n i t a t i o n ,  
p u b l i c  h e a l t h ,  a n d  p a r k s  an d  r e c r e a t i o n  a s  e x a m p l e s  o f  
s e r v i c e s  t h a t  a r e  w i t h i n  t h e  a r e a  o f  t r a d i t i o n a l  o p e r a t i o n s  
o f  s t a t e  a n d  l o c a l  g o v e r n m e n t s ,  s u b s e q u e n t  d e c i s i o n s  o f  t h e  
U . S .  d i s t r i c t  c o u r t s  h a v e  r e f i n e d  t h e s e  a r e a s  i n  f a r  g r e a t e r  
d e t a i l .  S e e , e . g . , N . L . R . B .  v .  H i q h v i e w ,  I n c . , 5 9 0  F . 2 d  1 7 4  
( 5 t h  C i r .  1 3 7 9 )  e n f o r c e m e n t  m o d i f i e d ,  5 9 5  F . 2 d  3 3 9  ( 1 9 7 9 )
( t h e  c a r e  o f  t h e  a g e d ,  s i c k  a n d  i n d i g e n t ) ;  E n r i q u e  
M o l i n a - E s t r a d a  v .  P u e r t o  R i c o  Hwy. A u t h . , 6 8 0  F . 2d  841  ( 1 s t  
C i r .  1 9 8 2 )  ( h i g h w a y  c o n s t r u c t i o n ) ;  B o n n e t t e  v .  C a l i f o r n i a  
H e a l t h  8 W e l f a r e  A g e n c y , 5 25  F . S u p p .  1 2 8  ( N . D .  C a l . 1 9 8 1 )
( i n - h o m e  s u p p o r t  s e r v i c e s  f o r  t h e  b l i n d ,  a g e d  an d  d i s a b l e d ) ;  
A in e r s b a c h  v .  C i t y  o f  C l e v e l a n d , 5 9 8  F . 2 d  1 0 3 3  ( 6 t h  C i r .  
1 9 7 9 )  ( o p e r a t i o n  o f  a m u n i c i p a l  a i r p o r t ) ;  a n d  A l e w i n e  v .
C i t j  C o u n c i l  o f  A u g u s t a , 5 0 5  F . S u p p .  8 8 0  ( S . D .  G e o r g i a  1 9 8 1 )  
( o p e r a t i o n  o f  a m u n i c i p a l  t r a n s i t  s y s t e m ) .  The m o s t  
s i g n i f i c a n t  d e v e l o p m e n t ,  h o w e v e r ,  h a s  b e e n  t h e  r e s u l t  o f  
a p p e a l s  i n  W i l l i a m s  v .  E a s t s i d e  M e n t a l  H e a l t h  C e n t e r , s u p r a , 
and  R i c h l a n d  C o u n t y  A s s n .  f o r  R e t a r d e d  C i t i z e n s  v .  M a r s h a l l , 
s u p r a , t h e  t w o  c a s e s  on  w h i c h  I b a s e d  my e a r l i e r  o p i n i o n .

The o r i g i n a l  N i n t h  C i r c u i t  d e c i s i o n  i n  R i c h l a n d
C o u n t y , w h i c h  h e l d  t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  w a s  
a p p l i c a b l e  t o  p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  t r e a t m e n t  
c e n t e r s ,  w a s  v a c a t e d  by t h e  S u p r em e  C o u r t  o n  j u r i s d i c t i o n a l  
g r o u n d s  i n  J a n u a r y  o f  1 9 8 2 ,  s u b  n o m . D o n o v a n  v .  R i c h l a n d
C o u n t y  A s s n .  f o r  R e t a r d e d  C i t i z e n s , _______ U . S .   , 1 0 2
S . C t .  7 1 3  ( 1 9 8 2 ) .  A l t h o u g h  t h e  p r a c t i c a l  e f f e c t  o f  t h e
v a c a t e d  j u d g m e n t  w a s  t o  r e s t o r e  t h e  d i s t r i c t  c o u r t ' s  d e c i ­
s i o n  a p p a r e n t l y  h o l d i n g  t h e  F . L . S . A .  i n a p p l i c a b l e  t o  t h e  
t r e a t m e n t  c e n t e r ,  t h a t  o p i n i o n  i s  u n p u b l i s h e d  a n d  h a s  l i t t l e  
l e g a l  s i g n i f i c a n c e .

C f  i m p o r t a n c e ,  h o w e v e r ,  i s  t h e  c h a i n  o f  a p p e a l s  o n  
Wi l l i a m s . As y c u  w i l l  r e c a l l ,  t h a t  d e c i s i o n  h e l d  t h a t  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t  w as  n o t  a p p l i c a b l e  t o  a n o n p r o f i t  
t r e a t m e n t  c e n t e r  b e c a u s e  o f  i t s  c l o s e  r e l a t i o n s h i p  t o  t h e  
s t a t e  v i a  f u n d i n g  and  r e g u l a t i o n s ,  an d  b e c a u s e  t h e  c e n t e r  
s e r v e d  a n  e s s e n t i a l  s t a t e  f u n c t i o n  i n  p r o v i d i n g  h e a l t h  c a r e  
t o  c i t i z e n s .  The d i s t r i c t  c o u r t  d e c i s i o n  w a s  r e v e r s e d  b y  t h e  
E l e v e n t h  C i r c u i t  on  March 5 ,  1 9 8 2  i n  a w e l 1 - r e a s o n e d
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d e c i s i o n .  W i l l i a m s  v .  E a s t s i d e  M e n t a l  H e a l t h  C e n t e r , 6 6 9  
F . 2 d  6 7 1  ( 1 9 8 2 )  ( c o p y  e n c l o s e d ) .  The c o u r t  h e l d  t h a t  t h e
p r o t e c t i o n  a c c o r d e d  b y  N a t i o n a l  L e a g u e  w a s  n o t  a v a i l a b l e  t o  
n o n p r o f i t  c o r p o r a t i o n s  r e c e i v i n g  f u n d i n g  f r o m  t h e  s t a t e ,  
e v e n  t h o u g h  t h e y  may p r o v i d e  h e a l t h  c a r e  s e r v i c e s  o n  b e h a l f  
o f  t h e  s t a t e .  I  e n c o u r a g e  y o u  t o  r e a d  t h i s  d e c i s i o n  
t h o r o u g h l y  b e c a u s e  o f  t h e  v e r y  c l o s e  a n a l o g y  i t  p r e s e n t s  t o  
n o n p r o f i t  c o r p o r a t i o n s  i n  A l a s k a  w h i c h  p r o v i d e  s e r v i c e s  
t h r o u g h  s t a t e  f u n d i n g  i n  t h e  h e a l t h  c a r e ,  d r u g  a b u s e ,  an d  
a l c o h o l i s m  f i e l d s .  I n  A u g u s t  o f  1 9 8 2  t h e  d e c i s i o n  w a s  
a p p e a l e d  t o  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  a n d  o n  
N o v e m b e r  2 ,  1 9 8 2  t h e  p e t i t i o n  f o r  c e r t i o r a r i  w a s  d e n i e d  b y
t h e  S u p r e m e  C o u r t ,  E a s t s i d e  M e n t a l  H e a l t h  C e n t e r  v .
W i l l i a m s , _____  U . S .  _____ , 51 U . S . L . W .  3 3 4 0 .  The e f f e c t  o f
t h e  d e n i a l  o f  c e r t i o r a r i  i s  t o  u p h o l d  t h e  E l e v e n t h  C i r c u i t ' s  
d e c i s i o n .  I t  i s  t h e r e f o r e  c l e a r  t h a t  t h e  F a i r  L a b o r  
S t a n d a r d s  A c t  d o e s  a p p l y  t o  p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  
t r e a t m e n t  c e n t e r s  i n  A l a s k a ,  e v e n  t h o u g h  t h o s e  p r o g r a m s  
r e c e i v e  s t a t e  f u n d i n g ,  a r e  r e g u l a t e d  b y  t h e  s t a t e  and  
d e l i v e r  s e r v i c e s  t h e  s t a t e  m i g h t  o t h e r w i s e  c h o o s e  t o  p r o v i d e  
on  i t s  o w n .  T h u s ,  I  r ec om m e n d  t h a t  i t  i s  f u t i l e  t o  t r y  t o  
a d o p t  l e g i s l a t i o n  s t a t i n g  t h a t  t h e  t r e a t m e n t  o f  a l c o h o l i c s  
and  d r u g  a d d i c t s  t h r o u g h  p r i v a t e  n o n p r o f i t  c o r p o r a t i o n s  
s e r v e s  a n  i m p o r t a n t  s t a t e  f u n c t i o n  i n  an  a t t e m p t  t o  p a s s  
v a l i d  l e g i s l a t i o n  t h a t  w i l l  e n a b l e  t h o s e  p r o g r a m s  t o  p a y  a 
minimum w a g e  l e s s  t h a n  t h a t  p r o v i d e d  u n d e r  t h e  F . L . S . A .  
B e c a u s e  i t  i s  now c l e a r  t h a t  f e d e r a l  l a w  w i l l  a p p l y  t o  
r e s i d e n t i a l  t r e a t m e n t  c e n t e r s ,  H . B .  1 8 2  m u s t  b e  d r a f t e d  i n  
s u c h  a way t h a t  i t  i s  c o n s i s t e n t  w i t h  t h e  F a i r  L a b o r  
S t a n d a r d s  A c t .

T o  f u l l y  u n d e r s t a n d  t h e  i s s u e  o f  c o n f l i c t  b e t w e e n  
s t a t e  a n d  f e d e r a l  law, let m e  b r i e f l y  e x p l a i n  t w o  l e g a l  
d o c t r i n e s  t h a t  c o m e  i n t o  p l a y  in t h i s  a r e a  -- " s u p r e m a c y "  
a n d  " p r e e m p t i o n . "

S u p r e m a c y  is a c o n s t i t u t i o n a l  p r i n c i p l e ,  b a s e d  on  
A r t i c l e  IV o f  the U.S. C o n s t i t u t i o n ,  t h a t  s t a t e  la w s  a r e  
v o i d  to the e x t e n t  that t h e y  a c t u a l l y  c o n f l i c t  w i t h  a v a l i d  
f e d e r a l  s t a t u t e ,  c h a t  is, t h e y  p r e s e n t  an o b s t a c l e  to the 
p u r p o s e s  a n d  o b j e c t i v e s  o f  the f e d e r a l  s t a t u t e .  It is a 
d o c t r i n e  o f t e n  c o n f u s e d  w i t h  a s i m i l a r  p r i n c i p l e  b a s e d  on 
the s u p r e m a c y  c l a u s e ,  the d o c t r i n e  of p r e e m p t i o n .
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P r e e m p t i o n  i s  a l e g a l  d o c t r i n e  t h a t  p r o h i b i t s  t h e  
a p p l i c a t i o n  o f  s t a t e  s t a t u t e s  ( w h e t h e r  i n  c o n f l i c t  w i t h  o r  
c o n s i s t e n t  w i t h  f e d e r a l  s t a t u t e s ) ,  i f  t h e  f e d e r a l  l e g i s ­
l a t i v e  s c h e m e  e v i d e n c e s  a c o n g r e s s i o n a l  p u r p o s e  t o  " o c c u p y  
t h e  f i e l d . "  S u p r e m a c y  an d  p r e e m p t i o n  s h o u l d  n o t  b e  c o n f u s e d .  
T h e  p r e e m p t i o n  p r i n c i p l e  p r o h i b i t s  t h e  s t a t e s  f r o m  l e g i s ­
l a t i n g  i n  a p a r t i c u l a r  a r e a ;  t h e  p r i n c i p l e  o f  s u p r e m a c y  o n l y  
p r o h i b i t s  t h e  s t a t e s  f r o m  a d o p t i n g  l e g i s l a t i o n  i n  c o n f l i c t  
w i t h  f e d e r a l  l e g i s l a t i o n .

I n  t h e  l a b o r  l a w  a r e a ,  t h e  d i s t i n c t i o n  b e t w e e n  
t h e s e  t w o  d o c t r i n e s  c a n  b e  e a s i l y  u n d e r s t o o d .  The F a i r  L a b o r  
S t a n d a r d s  A c t  d i d  n o t  p r e e m p t  t h e  f i e l d  o f  l a b o r  l a w ,  
W e b s t e r  v .  B e c h t e l , 6 2 1  P . 2 d  8 9 0  ( A l a s k a  1 9 8 0 ) ;  s e e  a l s o  29  
U . S . C .  § 2 1 8 ( a )  ( 1 9 7 5 ) .  T h us  A l a s k a  c a n  a d o p t  ( a n d  h a s
a d o p t e d )  i t s  own l a w s  g o v e r n i n g  t h e  r a t e s  o f  p a y  f o r  w o r k e r s  
i n  t h e  s t a t e .  N o n e t h e l e s s ,  t h e  d o c t r i n e  o f  s u p r e m a c y  
p r o h i b i t s  t h i s  l e g i s l a t i o n  f r o m  b e i n g  i n  c o n f l i c t  w i t h  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t .  T h u s ,  A l a s k a  c a n n o t  a d o p t  a l a w  
t h a t  s e t s  a l o w e r  r a t e  o f  p a y  f o r  w o r k e r s  i n  t h e  s t a t e  t h a n  
i s  e s t a b l i s h e d  u n d e r  f e d e r a l  l a w .  T h e r e f o r e ,  t h e  p r o v i s i o n s  
o f  H . B .  1 8 2  c a n n o t  c o n f l i c t  w i t h  a n a l o g o u s  p r o v i s i o n s  o f  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t .

T h i s  b r i n g s  me t o  my a n a l y s i s  o f  H . B .  1 8 2  a s  
p r e s e n t l y  d r a f t e d .

I  h a v e  n o  p r o b l e m s  w i t h  S e c t i o n  1 i n s o f a r  a s  i t  
a m e n d s  AS 2 3 . 1 0 . 0 7 0 .  The  e f f e c t  o f  t h e  p r o p o s e d  am en d m en t  i s  
t o  i n v a l i d a t e  8 AAC 1 5 . 1 2 0 ( f )  w h i c h  p r e s e n t l y  s t a t e s  t h a t  
d r u g  a d d i c t s  and a l c o h o l i c s  a r e  n o t  h a n d i c a p p e d  w o r k e r s  w i t h  
r e s p e c t  t o  AS 2 3 . 1 0 . 0 7 0 .  B e c a u s e  o f  p r o b l e m s  w i t h  S e c t i o n  2 
o f  H . B .  1 8 2 ,  h o w e v e r ,  an d  b e c a u s e  o f  t h e  n e e d  t o  a d d r e s s  
p r o b l e m s  n o t  c o v e r e d  b y  t h e  p r o p o s e d  l e g i s l a t i o n ,  I  h a v e  
s u g g e s t e d  som e  m a j o r  a d d i t i o n s  t o  S e c t i o n  1 o f  H . B .  1 8 2  ( s e e  
d i s c u s s i o n  b e l o w ) .

AS 2 3 . 1 0 . 0 7 0  i s  a n a l o g o u s  t o  S e c t i o n  14  o f  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t ,  29  U . S . C .  2 1 4 ,  t h e  " h a n d i c a p p e d  
w o r k e r "  p r o v i s i o n s  o f  t h e  a c t .  Thus  i t  w i l l  b e  i n t e r p r e t e d  
c o n s i s t e n t  w i t h  t h e  F . L . S . A .  and t h e  r e g u l a t i o n s  a d o p t e d  
t h e r e u n d e r .  T h e s e  r e g u l a t i o n s ,  c o d i f i e d  a t  29  C . F . R .  5 2 9  
( c o p y  e n c l o s e d ) ,  a l r e a d y  p r o v i d e  a m e c h a n i s m  f o r  t h e  
a p p r o v a l  o f  t h e  p a y m e n t  o f  subm inim um  w a g e s  t o  p a t i e n t  
w o r k e r s  a t  " i n t e r m e d i a t e  c a r e  f a c i l i t i e s  . . .  h a l f w a y  h o u s e s ,  
r e s i d e n t i a l  c e n t e r s  f o r  d r u g  a d d i c t s  o r  a l c o h o l i c s  an d  t h e  
l i k e  w h e t h e r  l i c e n s e d  o r  n o t  l i c e n s e d . "  The p r a c t i c a l  e f f e c t
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o f  a m e n d i n g  AS 2 3 . 1 0 . 0 7 0  w i l l  b e  t h a t  a f f e c t e d  t r e a t m e n t  
p r o g r a m s  w i l l  h a v e  t o  a p p l y  f o r  a n d  o b t a i n  a c e r t i f i c a t e  
a u t h o r i z i n g  t h e  p a y m e n t  o f  subm in im um  w a g e s  p u r s u a n t  t o  t h e  
p r o c e d u r e  s e t  f o r t h  i n  2 9  CFR 5 2 9 .

S e c t i o n  1 4  o f  t h e  F . L . S . A .  o n l y  p e r m i t s  t h e  
p a y m e n t  o f  s u b m in im u m  w a g e s ,  u p o n  a p p l i c a t i o n  a n d  a p p r o v a l  
b y  t h e  D e p a r t m e n t  o f  l a b o r ,  o f  n o t  l e s s  t h a n  5 0  p e r c e n t  o f  
t h e  p r e v a i ] l n g  min im um w a g e . I n  o t h e r  w o r d s , t h e  p r o v i s i o n  
o f  f e d e r a l  l a w  a n a l o g o u s  t o  t h e  am en d m en t  t o  AS 2 3 . 1 0 . 0 7 0  
p r o p o s e d  b y  H . B .  1 8 2  d o e s  n o t  a l l o w  t h e  p a y m e n t  o f  a n y  w a g e  
l e s s  t h a n  50  p e r c e n t  o f  t h e  p r e v a i l i n g  min imum w a g e  i n  
A l a s k a ,  w h i c h  i s  now $ 3 . 8 5  p e r  h o u r .

B e c a u s e  o f  t h i s  f a c t ,  t h e r e  i s  a c o n f l i c t  b e t w e e n
H . B .  1 8 2  an d  t h e  F . L . S . A .  S e c t i o n  2 o f  H . 3 .  1 8 2  s e t s  t h e  
w a g e s  f o r  w o r k  t h e r a p y  " a t  t h e  r a t e s  e s t a b l i s h e d  u n d e r  
AS 3 3 . 3 2 . 0 5 0 . "  I f  y o u  r e f e r  t o  AS 3 3 . 3 2 . 0 5 0  y o u  w i l l  n o t e  
t h a t  t h e  w a g e  r a t e  a u t h o r i z e d  t h e r e i n  may n o t  e x c e e d  50  
p e r c e n t  o f  t h e  min imum w a g e  e s t a b l i s h e d  u n d e r  AS 2 3 . 1 0 . 0 6 5 . 
I n  o v h e r  w o r d s  t h e  b i l l ,  a s  p r e s e n t l y  w r i t t e n ,  a u t h o r i z e s  
t h e  p a y m e n t  o f  w a g e s  l e s s  t h a n  w h a t  i s  r e q u i r e d  b y  f e d e r a l  
l a w .  T h i s  d i f f e r e n c e  i s  f a t a l  t o  t h e  p r o p o s e d  l e g i s l a t i o n ;  
i f  p a s s e d  a s  p r e s e n t l y  w r i t t e n  i t  w i l l  n o t  s u r v i v e  a l e g a l  
c h a l l e n g e  b a s e d  on  t h e  c o n f l i c t  w i t h  S e c t i o n  14  o f  t h e  F a i r  
L a b o r  S t a n d a r d s  A c t .

A n o t h e r  p r o b l e m  c r e a t e d  b y  t y i n g  t h e  w a g e  r a t e  t o  
AS 3 3 . 3 2 . 0 5 0  i s  t h a t  AS 3 3 . 3 2 . 0 5 0  w i l l  a u t o m a t i c a l l y  r e p e a l  
i n  1 9 8 7 .  I  s u g g e s t  t h a t  i t  i s  i m p r u d e n t  t o  t i e  H . B .  1 8 2  t o  a 
l a w  t h a t  w i l l  a u t o m a t i c a l l y  e x p i r e  f o u r  y e a r s  f r o m  n o w .  T h i s  
w i l l  o n l y  mean t h a t  AS 4 7 . 3 7 . 2 4 5  w o u l d  h a v e  t o  b e  a m en d ed  
a g a i n  i n  1 9 8 7 .

I  h a v e  s u g g e s t e d  a d d i t i o n a l  a m e n d m e n t s  t o  
S e c t i o n  2 r e g a r d i n g  t h e  a s s e s s m e n t  o f  t r e a t m e n t  f e e s  t o  
p a t i e n t  w o r k e r s .  My p r o p o s e d  s u b s e c t i o n  ( b )  i s  c o n s i s t e n t  
w i t h  29  C . F . R .  5 2 9 . 4 ( i ) .  I h a v e  a l s o  a d d e d  a s  s u b s e c t i o n
( c ) ,  s o m e w h a t  s i m i l a r  t o  AS 3 3 . 8 3 . 5 0 ( c ) ,  c l a r i f y i n g  a 
p r o g r a m ' s  a u t h o r i t y  t o  h o l d  w a g e s  i n  t r u s t  an d  d i s b u r s e  
f u n d s  f o r  a p p r o p r i a t e  p u r p o s e s .  As a p r a c t i c a l  m a t t e r ,  m o s t  
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m s  m u s t  h o l d  m o n e y  i n  t r u s t  i n  
o r d e r  t o  c o n t r o l  t h e  l i k e l i h o o d  o f  i n t r a - i n s t i t u t i o n a l
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t h e f t ,  and  a l l o c a t e  m on ey  t o  t h e  c l i e n t  c o n s i s t e n t  w i t h  h i s  
o r  h e r  f i n a n c i a l  n e e d s  a n d  o t h e r  o b l i g a t i o n s .

I  h a v e  n o  m a j o r  p r o b l e m s  w i t h  t h e  d e f i n i t i o n  o f  
w o r k  t h e r a p y  a s  d e f i n e d  i n  S e c t i o n  3 o f  H . B .  1 8 2 .  I  f e e l ,  
h o w e v e r ,  t h a t  t h e  p r e s e n t  d e f i n i t i o n  i m p l i e s  t h a t  w o rk
t h e r a p y  w i l l  i n v o l v e  m o r e  f o r m a l  " t r a i n i n g "  t h a n  a c t u a l l y  
o c c u r s .  I  h a v e  s u g g e s t e d  s o m e  m i n o r  c h a n g e s  i n  l a n g u a g e  
w h i c h ,  I  b e l i e v e ,  m o re  a c c u r a t e l y  r e f l e c t  t h e  c o n c e p t  o f  
w o r k  t h e r a p y .

Any s t a t u t o r y  d e f i n i t i o n  o f  w o rk  t h e r a p y  w i l l ,
h o w e v e r ,  b e  i n c o m p l e t e .  L i t i g a t i o n  a b o u t  t h i s  i s s u e  o v e r  t h e
y e a r s ,  a s  w e l l  a s  o p i n i o n s  g e n e r a t e d  by  t h e  Wage a n d  Hour  
D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  L a b o r ,  h a v e  o n l y  i n d i c a t e d  t h e  
c o m p l e x i t y  o f  t h e  c o n c e p t .  [ S e e ,  e . g . , W y a t t  v .  S t i c k n e y , 
3 4 4  F . S u p p .  3 7 3  (M.D.  A l a .  1 9 7 2 ) ,  a f f 1 d s u b  n om . W y a t t  v .
A d e r h o l t , 503-  F . 2 d  1 3 0 5  ( 5 t h  C i r .  1 9 7 4 ) ;  O p i n j o n  WH-375,'
s i g n e d  b y  Wage Hour  A d m i n i s t r a t o r  R o n a l d  J .  J o n e s ,  March 1 ,  
1 9 7 6 ;  O p i n i o n  W H-334 ,  s i g n e d  b y  A c t i n g  Wage Hour  
A d m i n i s t r a t o r  W a rre n  D. L a n d e s ,  A p r i l  1 8 ,  1 9 7 5 .  F o r
i n s t a n c e ,  p e r s o n a l  h o u s e k e e p i n g  c h o r e s  a r e  n o t  c o n s i d e r e d
w o r k  t h e r a p y  u n d e r  a n y  d e f i n i t i o n ,  b u t  r e g u l a r  b u i l d i n g  
m a i n t e n a n c e  r e s p o n s i b i l i t i e s  w o u l d  b e  c o n s i d e r e d  w ork  
r e q u i r i n g  c o m p e n s a t i o n .  T h e r e  r e m a i n s  a q u e s t i o n  o f  w h e t h e r  
w a g e s  n e e d  b e  p a i d  f o r  w o r k  t h e r a p y  w h i c h  p r o d u c e s  s a l e a b l e  
i t e m s  f r o m  w h i c h  t h e  p a t i e n t s  t h e m s e l v e s  p r o f i t . J  L e s t  
AS 4 7 . 3 7 . 2 7 0 ( 1 4 )  i t s e l f  b e  s u b j e c t  t o  f u t u r e  l i t i g a t i o n ,  I 
s u g g e s t  t h a t  H . B .  1 8 2  m a n d a t e  t h e  D e p a r t m e n t  o f  L a b o r  t o  
a d o p t  r e g u l a t i o n s  i m p l e m e n t i n g  H . B .  1 8 2 .  P r e s u m a b l y ,  t h e s e  
r e g u l a t i o n s  w i l l  b e  c o n s i s t e n t  w i t h  29  C . F . R .  5 2 9 ,  and  
r e f l e c t  i n p u t  f r o m  p r o g r a m s  u t i l i z i n g  w ork  t h e r a p y  c o n c e p t s  
f o r  t h e i r  c l i e n t s .  The e n d  r e s u l t  w i l l  g i v e  p r o g r a m s  b e t t e r  
g u i d a n c e  o n  when w a g e s  a r e  r e q u i r e d  t o  b e  p a i d .

My p r o p o s e d  c h a n g e s  i n  S e c t i o n  1 o f  H .B .  182  
i n c l u d e  a m a n d a t e  f o r  t h e  d e v e l o p m e n t  o f  r e g u l a t i o n s .  The  
g u i d e l i n e s  I h a v e  s u g g e s t e d  a r e  c o n s i s t e n t  w i t h  c a s e  la w  a s  
i t  h a s  d e v e l o p e d  u n d e r  S e c t i o n  14 o f  c h e  F . L . S . A .
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V -

F i n a l l y ,  t h e  i m p a c t  o f  h a v i n g  t o  p a y  p a t i e n t s  
e n g a g e d  i n  w o r k  t h e r a p y  a t  l e a s t  50  p e r c e n t  o f  t h e  minimum  
w a g e  w i l l  b e  a s l i g h t l y  h i g h e r  c o s t  t o  t h e  s t a t e  t h a n  
p r e s e n t l y  e x i s t s  u n d e r  t h e  p r o p o s e d  t e r m s  o f  H . B .  1 8 2 .  
A l t h o u g h  i t  i s  now c l e a r  t h a t  t h e  l a w  r e q u i r e s  t h e  p a y m e n t  
o f  w a g e s ,  I  am n o t  c o n v i n c e d  t h a t  i n f l u e n t i a l  m em b ers  o f  
3 0  AD A a n d  t h e  l e g i s l a t u r e  w i l l  m e e t  t h i s  r e s p o n s i b i l i t y  b y  
b u d g e t i n g  s u f f i c i e n t  f u n d s  f o r  p r o g r a m s  t o  m e e t  t h i s  o b l i g a ­
t i o n  w i t h o u t  c u r t a i l i n g  s e r v i c e s .  L a s t  y e a r ,  f o r  i n s t a n c e ,  
t h e  G o v e r n o r ' s  R e v i e w  B o a r d  o n  A l c o h o l i s m  —  f u l l y  a w a r e  
t h a t  c l i e n t s  w o u l d  h a v e  t o  b e  p a i d  w a g e s  f o r  w o r k  t h e r a p y  —  
r e c o m m e n d e d  a c u t  i n  t h e  N u g e n ' s  R a nc h  b u d g e t  e x a c t l y  
e q u i v a l e n t  t o  t h e  f u n d s  b u d g e t e d  f o r  c l i e n t  w a g e s .  I t  w o u l d  
b e  a n o m a l o u s  i f  t h e  L e g i s l a t u r e  a d o p t e d  H . B .  1 8 2 ,  b u t  
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m s  w e r e  n o t  a w a r d e d  s u f f i c i e n t  
i n c r e a s e s  i n  g r a n t  f u n d s  t o  p a y  e v e n  t h e  s u b m in im u m  w a g e .  I 
h a v e  t h e r e f o r e  p r o p o s e d  a m e n d m e n t s  i n  S e c t i o n  2 t o  m e e t  t h i s  
c o n c e r n .

I)i  s u m m a r y ,  I  t h e r e f o r e  make t h e  f o l l o w i n g  
r e c o m m e n d a t i o n s :

1 .  T h e r e  i s  n o  n e e d  t o  a d d  a p u r p o s e  c l a u s e  t o  
H . B .  1 8 2 ,  a s  I  o r i g i n a l l y  s u g q e s t e d ,  s i n c e  i t  i s  now c l e a r  
t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t ,  a s  a m e n d e d ,  2 9  U . S . C .  
2 0 1 ,  e t  s e q . , w i l l  a p p l y  t o  r e s i d e n t i a l  d r u g  and a l c o h o l  
t r e a t m e n t  p r o g r a m s  i n  l i g h t  o f  t h e  U . S .  S u p r e m e  C o u r t ' s  
d e n i a l  o f  c e r t i o r a r i  i n  W i l l i a m s  v .  E a s t s i d e  M e n t a l  H e a l t h  
C e n t e r ,  6 6 9  F . 2 d  6 71  ( 1 1 t h  C i r .  1 9 8 2 ) ,  c e r t ,  d e n . ,  U . S .  
 , 51 U . S . L . W .  3 3 4 0  ( N o v .  2 ,  1 9 8 2 ) .

2 .  Amend S e c t i o n  1 o f  H . B .  1 8 2  t o  r e a d  a s
f o l l o w s :

( b )  (_1) P a r t i c i p a n t s  i n  r e s i d e n t i a l  d r u g  
and  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  may b e
p a i d  l e s s  t h a n  t h e  min imum w a g e
p r e s c r i b e d  i n  AS 2 3 . 1 0 . 0 5 0  -  2 3 . 1 0 . 1 5 0  
f o r  w o r k  t h e r a p y ,  a s  d e f i n e d  i n  AS
4 7 . 3 7 . 2 7 0 ,  an d  a t  r a t e s  a p p r o v e d  by t h e  
c o m m i s s i o n  p u r s u a n t  t o  t h i s  s e c t i o n .
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\ -

( 2 )  The c o m m i s s i o n e r  s h a l l  p r o m u l ­
g a t e  r e l q u l a t i o n s  r e g a r d i n g  t h e  p a y m e n t  
o f  w a g e s  f o r  w ork  t h e r a p y .  I n  e s t a b l i s h ­
i n g  t h e s e  r e g u l a t i o n s ,  t h e  c o m m i s s i o n e r  
s h a l l  b e  g u i d e d  b y  t h e  f o l l o w i n g  
s t a n d a r d s :

(A) W h e t h e r  t h e  w o r k  p e r f o r m e d  
b y  t h e  p a t i e n t  i s  t h a t  w h i c h  i s  o r d i ­
n a r i l y  c a r r i e d  o n  by p a t i e n t s  i n  a 
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  and i s  n o t  
f o r  t h e  e c o n o m i c  b e n e f i t  o f  t h e  p r o g r a m ,  
b u t  s o l e l y  f o r  t h e  m u t u a l  b e n e f i t  o f  t h e  
p a r t i c i p a n t s ;

(B)  W h e t h e r  t h e  w o rk  p e r f o r m e d  
b y  t h e  p a t i e n t  w o u l d  o r d i n a r i l y  Ee 
p e r f o r m e d  b y  f u l l - t i m e  e m p l o y e e s  o f  t h e  
p r o g r a m -;

(C) W h e t h e r  t h e  w o r k  p e r f o r m e d  
by  t h e  p a t i e n t  i s  w ork  w h i c h  may p r o d u c e  
i n c o m e  t o  t h e  p a t i e n t ,  o t h e r  t h a n  w a g e s ;

( D ) The t h e r a p e u t i c  b e n e f i t  o f  
t h e  w o r k  t o  t h e  p a t i e n t ,  t h e  s k i l l  
r e q u i r e d  t o  p e r f o r m  t h e  w o r k ,  and t h e  
r o l e  w o rk  t h e r a p y  p l a y s  i n  t h e  p a t i e n t ' s  
t r e a t m e n t  p l a n ;

( E ) The i m p a c t  o f  t h e  w a g e  s c a l e  
o n  t h e  p r o g r a m ,  c o n s i d e r i n g  i t s  s i z e ,  
l e v e l  o f  f u n d i n g ,  and  t h e  t h e r a p e u t i c  
t r e a t m e n t  s e r v i c e s  t o  b e  p r o v i d e d .

3 .  Amend S e c t i o n  2 o f  H .B .  182  s o  t h a t  i t  r e a d s

S e c .  4 7 . 3 7 . 2 4 5  WAGES OF PATIENTS.

( a )  P a r t i c i p a n t s  i n  r e s i d e n t i a l  d r u g  
a b u s e  and  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  
s h a l l  b e  p a i d  w a g e s  f o r  w ork  t h e r a p y ,  a s  
d e f i n e d  i n  AS 4 7 . 3 7 . 2 7 0 .  The c o o r d i n a t o r  
s h a l l  make s u f f i c i e n t  g r a n t - i n - a ' i d  i u n d s
a v a i l a b l e  t o  p r o g r a m s  f o r  t h i s  p u r p o s e .
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( b )  No p a r t  o f  t h e  w a g e  e a r n e d  b y  t h e  
p a t i e n t  w o r k e r  c a n  b e  d e d u c t e d  f o r  t h e  
c o s t  o f  room ,  b o a r d  o r  s e r v i c e s .  The  
p r o g r a m ,  h o w e v e r ,  a f t e r  t h e  p a y m e n t  o f  
w a g e s ,  may a s s e s s  a n d  c o l l e c t  t h e  
r e a s o n a b l e  c o s t  o f  t r e a t m e n t  a c c o r d i n g  
t o  r a t e s  e s t a b l i s h e d  i n  a c c o r d a n c e  w i t h  
AS 4 7 . 3 7 . 2 4 0 ,  and  o n  t h e  s a m e  b a s i s  a s
i t  a s s e s s e s  an d  c o l l e c t s  f r o m
n o n - w o r k i n g  p a t i e n t s .

( c ) Wages  e a r n e d  by  t h e  p a t i e n t  w o r k e r  
may b e  h e l d  i n  t r u s t  b y  t h e  p r o g r a m  f o r  
t h e  b e n e f i t  o f  t h e  p a t i e n t ,  and  
d i s b u r s e d  b y  t h e  p r o g r a m ,  w i t h  t h e  
p a t i e n t ' s  c o n s e n t

( 1_) f o r  t h e  s u p p o r t  o f  t h e  p a t i e n t ' s  
d e p e n d e n t s ,

( 2 )  t o  p a y  a c i v i l  j u d g m e n t ,

( Z ) f o r  t h e  p u r c h a s e  o f  g i f t s ,  
c l o t h i n g ,  and  i t e m s  o f  p e r s o n a l  u s e ,

( 4 )  t o  p a y  r e s t i t u t i o n  o r  a f i n e ,

( _5) f o r  o t h e r p u r p o s e s  d e e m e d  a p p r o ­
p r i a t e  b y  t h e  t r e a t m e n t  p r o g r a m .

4 .  Amend S e c t i o n  3 o f  H . B .  1 8 2  t o  r e a d  a s
f o l l o w s :

Work t h e r a p y  m e a n s  an  a c t i v i t y  t h a t  
i n v o l v e s  a p a t i e n t  i n  b a s i c  e m p l o y m e n t  
s k i l l s  a n d  a s s i s t s  t h e  p a t i e n t  i n  
r e i n t e g r a t i o n  i n t o  a c o m m u n i t y ,  b u t  d o e s  
n o t  i n c l u d e  s u c h  a c t i v i t i e s  a s  p e r s o n a l  
h o u s e k e e p i n g  c h o r e s  o r  c o o p e r a t i v e  
r e s p o n s i b i l i t i e s  e c p e c t e d  o f  e a c h  
p a t i e n t  i n  t h e  p r o g r a m .
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F i n a l l y ,  on  b e h a l f  o f  my c l i e n t s  I  w a n t  t o  t h a n k  
y o u  f o r  a l l  o f  y o u r  e f f o r t s  i n  g e t t i n g  t h e  l e g i s l a t i o n  
i n t r o d u c e d .  Y o ur  a t t e n t i o n  t o  t h e  p r o b l e m s  f a c e d  b y  many  
d r u g  a n d  a l c o h o l  t r e a t m e n t  p r o g r a m s  r e f l e c t s  y o u r  c o n s c i e n ­
t i o u s  a t t i t u d e  t o w a r d  y o u r  c o n s t i t u e n t s .

I  h o p e  t h a t  my c o m m e n t s  h a v e  b e e n  h e l p f u l .  P l e a s e  
k e e p  me a p p r i s e d  o f  d e v e l o p m e n t s  w i t h  H .B .  1 82  and f e e l  f r e e  
t o  c a l l  i f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e .

S i n c e r e l y ,

RICE AND VOLLAND, P . C .

i p  R. V o l l a n d

E n c l o s u r e s

c c :  B o a r d  o f  D i r e c t o r s ,  AARS
Mr. a n d  M r s .  L e o n a r d  N ugen



tive sh a ll, a f te r  .onsidering a ll p e r ti­nen t m atte rs p resen ted , m ail a  le t te r  to  th e  em p loyer and , w here approp ri­ate , to th e  app ren ticesh ip  agen cy or th e  responsib le schoo l o ffic ia l, se ttin g  ou t th a t rep re sen ta tiv e ’s  find ings o f sp ec ific  p e rtin en t fa c ts  and conclu­sions and th a t  rep re sen ta tiv e ’s  order concern ing th e  proposed annu lm en t or w ithdraw al. In  proceed ings in stitu ted  fo r annulm ent, th e  o rd e r m ay provide fo r w ithdraw al in stead  o f annu lm en t i f  th e  p roo f w arran ts su ch  w ithd raw al bu t fa ils  to  support ad equ a te ly  th e  an­nulm ent, Such  an  order sh a ll b e  deemed issued and e ffe c t iv e  accord ing 
to its term s when m ailed .
( S e c r e t a r y ' s  O r d e r  N o .  1 6 - 7 5 ,  d a t e d  N o v .  2 5 ,  
1 9 7 5  ( 4 0  F R  5 5 9 1 3 ) ;  E m p lo y m e n t  S t a n d a r d s  
O r d e r  N o .  7 6 - 2 ,  d a t e d  F e b ,  2 3 ,  1 9 7 6  <41 F R  
9 0 1 6 ) )
14 3  F R  2 8 4 6 9 ,  J u n e  3 0 ,  1 9 7 8 )

or w here th e  annu lled  ce rtifica te  had-, e ffe c t . A fte r  such annu lm en t or with- d raw al, r >ch em p loyer shall be in e lig i­b le to  ob tain  or exerc ise  th e privileges g ran ted  in such a ce r tifica te  until he sa t is f ie s  th e  issuing o ffice r th a t he will no t aga in  g ive cau se fo r  annulm ent o r  w ithd raw al i f  a ce rtifica te  is issued. •••
( S e c r e t a r y ' s  O r d e r  N o .  1 6 - 7 5 ,  d a t e d  N o v . 25,. 
1 9 7 5  ( 4 0  F R  5 5 9 1 3 ) ;  E m p lo y m e n t  S t a n d a rd s  
O r d e r  N o  7 6 - 2 ,  d a t e d  F e b .  2 3 . 1 9 7 6  (4 1  F R  
9 0 1 6 ) )  i
143 F R  2 8 4 6 9 ,  J u n e  3 0 .  1 9 7 8 )  ' j i

§  5 2 8 .6  R e v ie w .
Any em p loyer and , when app rop ri­a te , any  app ren ticesh ip  agen cy or r e ­sponsib le schoo l o ffic ia l, who ex­pressed tim ely ob jection  to  th e  p ro­posed action  p rio r to  issuance o f an  order 01 annu lm en t or w ith d raw al m ay obtain  review , lim ited to th e  ques­tion o f w h e th er th e  find ings o f fa c t  support th e  o rder under th e  regu la­tions in th is  p a rt. App lication  fo r su ch  ' review  sh a ll be in w riting addressed  to th e  A dm in istra to r and m ailed w ith in  15 days a f te r  th e  o rder is issued . T h e  Adm in istrator m ay a ffirm , m odify , or reverse th e  trd e r , c r  m ay rem and it fo r fu r th e r  proceed ings. T h e  order under review  sh a ll n o t b e s tayed  in e f fe c t  pending su ch  review . Any a g ­grieved person m ay ob ta in  su ch  review  o f an order en tered  in proceed ings in ­stitu ted  under p arag raph  (c) o f § 528.3.

( 2 1  F R  5 3 ) 6 ,  J u l y  1 7 , 1 9 5 6 , a s  a m e n d e d  a t  2 2  
F R  5 6 8 3 ,  J u l y  1 0 , 1 9 5 7 )

8  5 2 8 .7  E f f e c t  o f  o r d e r  o f  a n n u lm e n t  o r  
w i t h d r a w a l .

E xcep t as o th erw ise exp ress ly  p ro­vided in such order, any order o f an­nu lm en t or w ith d raw al under p a ra­graph (a) or \ j )  o f § 528.3 sh a ll be e f­fec tiv e  to te rm in a te a ll ce r tifica tio n s to which the regu la tion s in th is p a rt app ly  in e ffe c t a t  th e estab lishm en t where th e  cau se fo r w ithd raw al arose

PART 5 2 9 —EMPLOYMENT OF PaV 
TIENT WORKERS IN HOSPITALS. 
AND INSTITUTIONS A T SU3 MINI-1  
MUM W AGES A

S e c . ' '
5 2 9 .1  S t a t u t o r y  la n g u a g e  a n d  s c o p e  o f  r e f ­

u t a t i o n s .  ,  -V
5 2 9 .2  D e f i n i t i o n s .  ,-...v
5 2 9 .3  A d v i s o r y  C o m m i t t e e  o n  S h e lt e r e d ’ 

W o r k s h o p s .
5 2 9 .4  W a g e  p a y m e n t s .  ’ t
5 2 9 .5  A p p l i c a t i o n  l o r  c e r t i f i c a t e s .  . 7
5 2 9 .6  C r i t e r i a  f o r  c o n s id e r a t i o n  in  issuance 

o f  c e r t i f i c a t e s .
5 2 9 .7  I s s u a n c e  o f  c e r t i f i c a t e s .  .5 
5 2 9 .3  T e r m s  a n d  c o n d i t i o n s  o f  c e r t i f ic a te s529.9 R e n e w a l  of c e r t i f i c a t e s .  ,y529.10 R e c o r d s  t o  be k e p t529.11 C a n c e l la t i o n  o f  a  c e r t i f i c a t e .
5 2 9 . 1 2  Review.
5 2 9 .1 3  S u b m is s io n  o f  i n f o r m a t i o n ,  investi­

g a t i o n s ,  a n d  h e a r in g s .
5 2 9 .1 4  R e l a t i o n  t o  o t h e r  la w s .
5 2 9 . 1 5  I s s u a n c e  o f  c e r t i f i c a t e s  f o r  exp e ri­

m e n t a l  p u rp o s e s .579 .16  A m e n d m e n t  n f  t h i s  o a r f ,529.17 R e v ie w  o f  r e g u la t i o n s
A u t h o r i t y : S e c . 1 4 , 5 2  S t a t .  1 0 6 8 , u  

a m e n d e d  ( 2 9  U .S .C .  2 1 4 ) .
S o u r c e :  4 0  F R  5 7 7 6 , F e b .  7 .  1 9 7 5 , u n i t s  

o t h e rw i s e  n o t e d ,  ■'
6 529.1 Statutory language and scope ol 

r e g u la t i o n s .  f ;
(a) T h e F a ir  Labor S tandard s Act s* am ended , among o th er th ings, makes 

provision fo r th e employment hand icapped  persons a t submlnimuo w ages under certifica te . Th is provision Is now designated as section 14(c) o l 
th e  Act. I t  read s a s follows:

( c )  ( 1 )  E x c e p t  a s  o t h e rw is e  p ro v id e d  5  
p a r a g i t t p h s  ( 2 )  a n d  ( 3 )  o f  t h i s  sub se c tion  
t h e  S e c r e t a r y  o f  L a b o r ,  t o  t h e  e x t e n t  n r o »  
s a r y  I n  o r d e r  t o  p r e v e n t  c u r t a i lm e n t  o f cp

C h a p t e r  V — W a g e  a n d

p o r iu n i t ie s  f o r  e m p lo y m e n t  
n o n  o r  o r d e r  p r o v id e  f o r  
u n d e r  s p e c ia l c e r t i f i c a t e s  0 
e lu d in g  in d iv id u a ls  e m p lo y e  
w h o se  e a r n in g  o r  p r o d u c t h  
p a ire d  b y  a g e  o r  p h y s i c a l o r  
C\ o r  i n ju r y  a t  w a g e s  w h lc ! 
th e  m in im u m  w a g e  a p p lic a !  
6 o f  t h i s  A c t  b u t  n o t  It 
c e n tu m  o f  s u c h  w a g e  a n d  
n r n s u r a t c  w i t h  t h o s e  p a id  
w o rk e r s  In  I n d u s t r y  in  t h e  i  
t i l l ! ) - t h e  s a m e  t y p e ,  q u a i l 
c l  w o rk .

12 ) T h e  F c c r c t a r y ,  p u rs u f  
U i io n s  a s  h e  s h a l l  p r e s c r ib i  
f ic a t io n  o f  t h e  S t a t e  agem  
o r  s u p e r v i s in g  t h e  a dm ln fc  
t io n a l r e h a b i l i t a t i o n  s e rv ic e  
d a l  c e r t i f i c a t e s  f o r  t h e  cm p  

(A )  h a n d ic a p p e d  w o rk t< s  
w h ich  is  i n c id e n t a l  t o  I r a in i  
p r o g ra m s , a n d  

i B )  m u lt ih a n d ic a p p e d  
o t h e r  i n d iv id u a ls  w h o s e  ca : 
so s e v e r e ly  Im p a i r e d  t h a t  11 
e n g ag e  In  c o m p e t i t iv e  e m p h  
w h ic h  a r e  le s s  t h a n  th o s e  
s u b se c t io n  a n d  w h ic h  a r e  
w o rk e r 's  p r o d u c t i v i t y .

( 3 )  ( A )  T h e  S e c r e t a r y  m i 
o r o r d e r  p i o v i d e  f o r  Ih e  
h a n d ic a p p e d  c l i e n t s  in  w o i 
tc rs  u n d e r  s p e c ia l c e r t l f l  
w h lrh  a r e  le s s  t h a n  t h e  m ln  
•m d e r s e c t i o n  6 o f  t i l l s  A c t  
p a r a g r a p h  ( 1 )  o f  t h i s  sub se  
- - in s t i t u te  e q u i t a b le  c om p e  
••'.'••r.ts in  w o r k  a c t iv i t ie s  c e r  

• B )  F o r  p u rp o s e s  o f  t h is  1 
- o r k  a c t iv i t ie s  c e n t e r s "  s h  

r t i n n e d  a n d  d e s ig n e d  c x c ’.u  
• .h v ra p e u t lc  a c t iv i t ie s  l o r  I 
'M s  w h o s e  p h y s i c a l  o r  m e  
-» so  s e v e re  a s  t o  m a k e  th e  
:»  i t )  i r  ;o r . s  iq u c n t ia l .

<b) Authority to promi Nations and Issue th e ' Vrrod to in section 14(c e.rated by th e Secre ta ry  •st.'aior o f th e  W age a' 'tor, (S ecre ta ry ’s Orders •1 (35 FR  8755 and 8756 <c) P atien t workers wh Productive cap ac ity  is 'hall be paid a t lea st “ inimum wage. F o r p: nhosc earn ing or prodt *' unpaired to th e cxtcn l "o’, able to earn  the s 
wage, th e rcgulr l 529 govern certif ;~ n': special m inimum ••'•nt workers in hospita
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MEMO TO: Ramona Barnes

FROM: Dave Palmer House HESS Committee x3777 

SUBJECT: HB 182

The attached opinion from Nugen's attorney states that due to 

recent decisions of the courts, it is clear that HB 182 will not 

withstand a legal challenge. Do you want to direct legal services to 

redraft HB 182 as a sponsor substitute or should we schedule 

hearings on the bill as it is presently written?
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cent persons in 
absolutely no interest in the subject matter 
of the suit, i.e., the lease. Hence judgm ent 
a g a in s t  GNCC for cancellation of the lease 
and an accounting would have no effect, 
practical or otherwise, on Lowell Kramer. 
As a result, we conclude th a t  his interest in 
ihis suit would not be prejudiced by his 
absence as a party.

The final consideration is whether, given 
Lowell K ram er’s interest in the litigation, 
GNCC might be subject to multiple or in­
consistent liability. As we noted above, 
only Challenge and GNCC have any interest 
in the lease; thus GNCC’s liability can ex ­
tend only to Challenge and in any case will 
be finally resolved in this suit. Cf. Haas, 
supra ( judgment in favor of Haas without 
Glueck as a party  could leave bank open to 
double liability should Glueck later win a 
separate suit a g a irs t  the bank). The only 
other possibb prejudice to GNCC would 
arise if the corporation claimed indemnity 
from Lowell K ram er for all or par t  of its 
liability. Because, as explained above, 
Kramer would not be legally bound by a 
judgm ent in this case, GNCC could theoreti­
cally lose a la ter suit for indemnity against 
Kramer. GNCC, however, may protect it- 
scTf against this possibility by impleading 
Lowell Kram er under Rule 14,s Conse­
quently, GNCC also suffers no prejudice by 
the absence of Lowell Kramer. See Smith 
v. Slate Farm Fire & Casualty Co., 633 F.2d 
401, 405 (5th Cir. 1980).

Because Lowell K ram er does not fit any 
of the Rule 19(a) tests for persons who 
should be joined if feasible, he a fo rtiori is 
not an indispensable par ty  under Rule 19. 
Accordingly, wc reverse the district court's 
dismissal order.

REVERSED.

David R. WILLIAMS, Plaintiff-Appellant,

EASTSIDE MENTAL HEALTH 
CENTER, INC., a corporation, 

Defcndant-Appcllee.

No. 81-7284.

United States Court of Appeals, 
Eleventh CircuiL

March 5, 1982.

Former employee of mental health in­
stitution brought action against employer 
to recover an award of back pay allegedly 
owed under the minimum wage provisions 
of the Fail Labor S tr.ndarli  AcL The 
United States District Court for the North­
ern District of Alabama, J. Foy Guin, Jr., J., 
509 F.Supp. 579 entered judgment in favor 
of former employer and former employee 
appealed. The Court of Appeals, Tuttle, 
Circuit Judge, held that: (1) not-for-profit 
mental health institution created by a s ta t­
utory mental health authority was not a 
s ta te  or political subdivision and thus not 
exempt from the Fair Labor Standards Act 
on tha t basis, and (2) even if state  had 
chosen to operate the institution as a state  
agency, the institution was not performing 
an integral function of the state and it thus 
would not be exempt from the AcL

Reversed.

James C. Hill, Circuit Judge, filed a 
special concurring opinion.

fw
| r.UNUMemsr

5 . S u c h  jo i n d e r  w o u ld  r .o m e  u n d e r  th e  a n c i l la r y  
ju r i s d i c l i o n  o f  d ie  c o u r t ,  s o  d i a l  d ie  c a s e  c o u ld  
g o  fo rw a r d  d e s p i t e  la c k  o f  c o m p le t e  d iv e r s i t y .  
E .g ., Revere Copper & Brass, lac. v. Aetna 

‘  Casualty «C- Surety Co., -126 F .2 d  7 0 9 , 7 1 5  ( 5 t h  
C i r .  1 9 7 0 ) . T h e  p la i n t i f f ,  h o w e v e r ,  m a y  n o t

1. Sia(es c=>4.16

In determining whether a state sover­
eignty has been unduly and unconstitution­
ally impaired by federal regulations, court

a s s e r t  a n y  c la im s  a g a in s t  th e  th i r d - p a r t y  d e ­
fe n d a n t  w h ic h  d o  n o t h a v e  a n  in d e p e n d e n t  J u r ­
i s d ic t io n a l b a s is . Owen Equipment A Erection 
Co. v. Kroper. -137 U .S . 3 6 5 .  9 8  S .C t . 2 3 9 6 , 5 7  
L .E d .2 d  27-1 ( 1 9 7 8 ) .
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should look to the na ture  of the entity 
being regulated, the ex ten t  of control which 
the s ta te  maintains over the activities and 
administration of the entity  in question, the 
function of the entity  being regulated, and 
the nature  of the federal regulation in­
volved.

2. Labor Relations o=» 1248
In determining whether the  F a ir  Labor 

Standards Act may constitutionally be ap­
plied to the activities of governmental enti­
ty, principles established in NLRB cases 
involving the issue of w hether a particular 
en tity  is a political subdivision and thus 
exempt from the provisions of the National 
Labor Relations Act are  applicable. Na­
tional Labor Relations Act, § 2(2) as 
amended 29 U.S.C.A. § 152'2); Fair  Labor 
Standards Act of 1938, § 9, 29 U.S.C.A. 
§ 206.

3. Labor R elations c=<1249
Not-for-profit mental health institution 

created by a  s ta tu to ry  health authority was 
not a s la te  or political subdivision and thus 
not exem pt from the F a ir  Labor Standards 
Act because, although it was subject to 
substantial s ta te  regulation, it  was analo­
gous to a normal nonprofit institution in its 
basic corporate structure . Fair Labor Stan­
dards Act of 1938, § 6, 29 U.S.C.A. § 206.

4. Labor Relations c=> 1219
Even if s ta te  had chosen to operate 

not-for-profit mental health  institution a.s a 
s ta le  agency, th a t  institution was not per­
forming an integral function of the state 
and thus would not be exem pt from the 
Fair Labor S tandards Act. Fair  Labor 
Standards Act of 1938, § G.-29 U.S.C.A. 
§ 20G.

5. Labor Relations c=» 12-18
The type of integral s ta te  functions 

which are exem pt from Fair Labor S tan­
dards Act arc those which a s ta te  performs 
for or in relation to the society a t  large or 
the sla te  as a whole. Fair Labor Standards 
Act of 1938, § G, 29 U.S.C.A. § 206.

Reeves & Still, Edward Still, Birming­
ham, Ala., for plaintiff-appellant.

Bcatc Bloch, Associate Sol., Gregory 
O'Duden, Atty., U. S. Dept, of Labor, Div. 
of Fair  Labor Standards, Washington, D. 
C., for Secretary of  Labor amicus curiae.

Frank 0 . Hanson, Jr., Birmingham, Ala., 
for dc'cndant-appollee.

J. Fairley McDor.ald, III, AssL Atty. 
Gen., Ala. Dept, ol Mental Health, Mont­
gomery, Ala., for Ala. D e p t  of Mental 
Health amicus curiae.

Before TUTTLE, HILL and JOHNSON, 
Circuit Judges.

TUTTLE, Circuit Judge:

This appeal involves a suit brought by the 
plaintiff-appellant against his employer for 
an award of back pay allegedly owed pursu­
an t to the minimum wage provisions of the 
Fair Labor S tandards Act [FLSA], 29 U.S. 
C.A. § 206 (1978). The district court, 509 
F.Supp. 579, held th a t  under the principles 
set out in NtiC'wal League o f  Cities v. 
Uscry, 426 U.S. 833, 96 S.Ct. 2465, 49 
L.Ed.2d 2*15 (1976), the dcfcndant-uppcllcc 
was exempt from the FLSA's minimum 
wage provisions. For the reasons tha t  fol­
low, we reverse.

*
I.

The plaintiff David R. Williams was an 
employee a t  the Eastside Mental Health 
Center [Eastside] from February, 1977 until 
May, 1979. Williams worked in Euslsidc’s 
Transitional Home Program. This program 
operates as a  type of halfway house, provid­
ing psychological rehabilitation services for 
individuals recently released from stale 
mental hospitals or persons who might oth­
erwise be heading for commitment to n 
s ta te  mental hospital. Eastside hired Wil­
liams as a live-in home manager. He was 
required to work in 96-hour shifts, residing 
a t  the home for four days, followed by four 
days off. Eastside paid Williams a fixed 
salary, and considered him lo be on duty 24 
hours per day for the four working days. 
In fact he was required to be a t  the home 
during the four working days only from 5 p. 
m. unlit 8 a, m. the following morning.
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During the day ha was allowed to leave the 
home if he was not needed. As a home 
manager Williams' primary function was to 
oversee and assist the tra in ing of residents 
in basic socialization si-iills and some routine 
daily activities.

Sections 206 and 207 of the 1PLSA require 
all employers subject to the Act to pay 
employees a certain minimum wage for the 
first 40 hours worked in a given week, and 
one and one-half times the regular  wage for 
any time worked over the 40-hour base. 
See 29 U.S.C.A. §§ 206, 207 (197S). There 
is some dispute in the r c c ^ d  from the court 
below regarding the number of hours Wil­
liams worked during his employment a t  
Eastside. Assuming the facts as alleged by 
the plaintiff, the losing party  in the district 
court'3 summary judgm ent order, the salary 
Williams received during his entire employ­
ment a t  Eastside was about $27,000 short of 
the minimum required under the FLSA.

II.
We must begin by describing the develop­

ment and character o f  the defendant-nppel- 
lec in this case, the Eastside Mental Health 
Center.1 The suite of Alabama first began 
treating mental patients in its s ta te  hospi­
tals in 1861. Up through the 1960's Ala­
bama provided comprehensive mental 
health services in s ta te  institutions such as 
Drycc Hospital, Searcy Hospital, and Part- 
low State School. In addition the  s ta te  
helped fund some smaller community men­
tal health centers.

In 19G5 the State D epartm ent of Public 
Health completed a two-year, federally fi­
nanced study to plan for sta tewide provi­
sion of mental health services. This study

gional authorities to administer a  network 
of community mental health centers. See 
Ala.Code § 22-51-1 (1977). All boards and 
corporations established pursuant to the 
provisions of this Act arc statutorily desig­
nated as public corporations. Ala.Code 
§ 22-51-2 (1977). The Department then 
divided the s ta te  into menial health regions, 
and established mental health authorities 
under section 22-51-2 to organize and ad­
minister the provision of services for each 
region.

In 1969 the Jefferson-Blount-St Clair 
Mental Health Authority [hereinafter "the 
Authority" or "the Jefferson Authority"] 
was incorporated as a public corporation 
under section 22-51-2 as the Authority for 
coordinating mental health services in the 
three named counties. The Authority di­
vided its region into four catchment areas 
each with a population of roughly 185,000 
persons, and determined th a t  adequate 
services could be provided if there were 
established one comprehensive mental 
health center in each catchment area. 
T hree such centers were in fact created, one 
of which was Eastside Mental Health Cen­
ter, the dcfendant-appellee in this case. 
The other two were the Western Mental 
Health Center and the University Mental 
Health Center. These latter centers were 
established as public corporations under sec­
tion 22-51-2.

Eastside opened its doors as a community 
mental health center on July 15, 1974. It 
operated out of a building purchased with 
s ta te ,  county and city funds. Unlike its 
counterpart  centers operating within tho

recommended the establishment of a net- " three-county region, Eastside was initially
work of smaller, hut comprehensive mental 
health centers throughout the s ta te .  Sub­
sequently the sta te  passed legislation c rea t­
ing the Department of Mental Health  (the 
Department], see Ala.Code § 22-50—1 
(1977), and enacted specific legislation to 
govern the creation and operation of re­

1. F o r  r e a s o n s  U ia t  a r e  m a d e  c le a r  b e lo w , s e e  
p p . G 7G -6 7 8  infra, th e  is s u e  o f  s t a t e  s o v e r ­
e ig n ty  u p o n  w h ic h  th e  c a s e  t u r n s  r e q u i r e s  a

opened as an unincorporated service unit 
for the Jefferson Authority wholly owned 
and operated by the Authority. The W est­
ern  nnd University Centers subsequently 
lodged a complaint tha t there was a conflict, 
of interest in tho Authority operating a 
center tha t  was competing for funds with

c o n s ld c r a i i o n  o f  th e  n a iu r c  o f  ih c  e n l i t y  c la im ­
in g  s o v e r e ig n ly ,  a s  w e l l  a s  th e  n a tu r e  o l i ia  
c h i e f  fu n c t io n s .
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the other two centers.* In response to this 
complaint, the Authority then incorporated 
Eastside as a  separate, non-profit entity 
under the Alabama non-profit s ta tu te . See 
Ala.Code § 10-3-1 (1977).3

As a non-profit corporation, Eastside is 
structured similarly to most private, non­
profit institutions Fastside has its own 
articles of incorporation and set of by-laws. 
These govern the genera' structure and 
management of the center, including ap­
pointment of its administrative board of 
directors. This board is responsible for see­
ing that adequate furds, staff and equip­
ment are provided for the Center. The 
board also sets all major policies of the 
Center. Finally the board selects, hires, 
and fires the administrative s ta f f  of the 
Center.

Under the  by-laws there are 14 separate 
agencies responsible for appointing the 18 
members of Eastside's board of directors. 
Four directors are appointed by the Je f fe r ­
son Authority; the other fourteen directors 
are appointed by a mix of state or public 
agencies and private, non-profit organiza­
tions.4 Tho parties in the present contro­
versy stipulated in the district court that 10 
of the appointing organizations should be 
considered as sta te  or public entities nnd six 
as private, non-profit groups. The s ta tus of 
the remaining two was to be determined by 
the district courL. The by-laws also provide 
tha t  the Jefferson Authority must ratify 
the appointment of all board members, in-

2 .  A l lh o u g h  l l i c  r e c o r d  is  n o i  c len .' o n  th is  p o in t , 
it a p p e a r s  th a t  th e  J e f f e r s o n  A u t h o r i t y  h a d  
s o m e  c o n t r o l  o v e r  th e  d i t p e r s a l  o f  s t a le  f o o d s  
to  th e  th r e e  m e n ta l h e a lth  c e n te r s  in  ,<s re g io n .

3 .  T h e  c o u r t  b e lo w  d e te rm in e d  th a t  F ' t s i d c
c o u ld  n o t  b e  e s t a b lis h e d  a s  a  p u b lic  c o r p o r a t io n  
u n d e r  s e c t io n  2 2 - 5 1 - 2  b e c a u s e  th e  c o m n u n  ity  
m e n ta l h e a lt h  c e n te r s  s ta tu t e  a l lo w s  o n ly  o i e 
p u b lic  f a c i l i t y  p e r  c o u n t y ,  a n d  a n o t h e r  c e n tc i 
h a d  a l i e a d y  Tiled f o r  n c o r p o r a t i o n  " i n  th e  
t h r e e - c o u n t y  a r e a  o f  J e f f e r s o n ,  B lo u n t  a n d  S t . 
C l . t i r . "  See M e m . O p . f i le d  M a r c h  2-1. 1 9 8 1 . 
A d m i t t e d ly  it is  n o t  c le a r  h o w  th e  s t a t u t o r y  
m a x im u m  It .id  b e e n  re a c h e d  i f  o n ly  o n e  c e n te r  
h a d  a p p l ie d  In  a th r c e - c c u n t y  a r e a . A p p a r e n t ly  
e a c h  o f  th e  th r e e  e n t i t ie s , th e  A u th o r i t y ,  a n d  
W e s t e r n  n n d  U n iv e r s i t y  M e n ta l H e a lt h  C e n te r s , 
h a d  f i l le d  th e  s t a t u t o r y  q u o ta  f o r  e a c h  o f  th e  
th r e e  c o u n t ie s .

eluding those appointed by private organi­
zations. There is no indication in the by­
laws tha t  any of the appointing agencies or 
the Jefferson Authority has the power to 
remove a board member once appointed.

So fa r  as disclosed by the record, all 
board members are  to be motivated solely 
by w h a t  they believe is best for the Center 
and its clientele. They are not expected to 
represent or vote for policies favoring their 
appointing agency. Thus as long as state  
regulations are not violated, the administra­
tion of the institution is not subject to the 
legal dictates of any "official” sta te  agency 
or officer.

Eastside’s relationship to the Jefferson 
Authority and t<* the S ta te  of Alabama in 
general is controlled partially by provisions 
in the by-laws and articles of incorporation, 
partially by s la te  licensing standards, and 
partially by the contracts it  maintains with 
various sta te  agencies for the provision of 
mental health services to its catchment 
area. In addition, federal regulations pre­
scribe certain of the Center's activities, as 
Eastside receives about 38 percent of its 
funds from the federal government.

All mental health centers in Alabama, 
including Eastside, nre subject to considera­
ble sta te  monitoring. Eastside must com­
ply with the s ta te ’s Standards for Commu­
nity Mental Health Centers or be subject to 
revocation of its certification. Changes in 
the Gutter 's  articles of incorporation or by­
laws must be approved by the Jefferson

it. T lic  H e a lth  D e p a r tm e n t s  o f  J e f f e r s o n ,  B lo u n t , 
n n d  S t . C la i r  c o u n t ie s  a p p o in t  o n e  m e m b e r  o f  
th e  b o a r d  In  r o t a t i o n ;  s im i la r ly ,  t l i e  th r e e  c o u n ­
t ie s ' D e p a r tm e n t s  o f  P e n s io n s  a n d  S e c u r i ty , 
a n d  th e  th re e  c o u n t i e s ’ A s s o c ia t io n s  f o r  R e ta rd '  
r d  C i t i z e n s , e a c h  a p p o in t s  o n e  m e m b e r  in  r o t a ­
t i o n . In  a d d it i o n  th e  th re e  C o u n ty  C o m m is ­
s io n s  e a c h  a p p o in t s  a  m e m b e r ,  th e  th re e  a p ­
p o in t e e s  s e r v in g  c o n c u r r e n t ly .  F in a l ly ,  th e  f o l ­
lo w in g  a g e n c ie s  a n d  o r g a n i z a t io n s  e a c h  o p - 
p o n i s  o n e  b o a r d  m e m b e r , th e  B i rm in g h a m  
C i t y  C o u n c i l ,  th e  C o u n c i l f o r  E x c e p t io n a l C h i l­
d r e n , th e  B a p t is t  M e d ic a l C e n t e r ,  th e  H i l l  C re s t  
F o u n d a t io n , In c . ,  th e  E a s t  E n d  M e m o r ia l H o s p i ­
ta l A s s o c ia t io n , th e  M e n ta l H e a lt h  A s s o c ia t io n  
o f  J c f f e r s o n  C o u n t y ,  th e  O c c u p a t io n a l R e h a b i l i ­
t a t i o n  C e n t e r ,  n n d  th e  B i rm in g h a m  R e g io n a l 
H e a lt h  S v s t e m s  A g e n c y .
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Authority. The Authority  must also ap­
prove the Center's  budget. Eastside is sub­
ject to auditing by both s ta te  and federal 
officials, and s ta te  examiners conduct fre­
quent site visits to inspect its operations. 
Eastside also participates in Alabama's 
State Retirement System, and is exempt 
from state sales taxes. Finally, upon disso­
lution of the corporation, the articles of 
incorporation provide th a t  all of Eastside's 
assets a r ;  to vest in the Jefferson Authori­
ty

Eastside's general purpose is to provide 
comprehensive mental health and mental 
retardation services to  a prescribed geo­
graphic area. The C enter provides both 
inpatient and outpatien t care, emergency 
care, consultation and educational services, 
as well as specialized services for children, 
elderly persons, and persons with alcohol or 
drug-related problems. In addition the 
Center runs the Transitional Home Pro­
gram for people going to  or about to return 
from a sta te  hospital. The Center assists 
the local probate court in screening persons 
for s ta te  institutions. Finally, the Center 
provides some services for adult mentally 
retarded individuals. Some of these pro­
grams involve psychotherapeutic counsel­
ing, as well as prescribed medicine trea t­
ments. Eastside provides eacli o f  the serv­
ices through contracts with schools, hospi­
tals, nursing homes, or some other state 
facility or agency.

At present there arc 25 community men­
tal health centers in the S ta te  of Alabama. 
Twenty of these Centers are  public corpora­
tions under Ala.Code § 22-51-2; two are 
operated directly by local governmental 
bodies. The remaining th ree  are  section 
10-3-1 nonprofit corporations such as E as t­
side Mental Health Center.

III.
The dcfcndant-appellee Eastside Mental 

Health Center claims exemption from the 
minimum wage provisions of tha FLSA un­
der t! e principles se t  out in .ac case of 
National League o f Cities v. Usery, 420 U.S. 
S33, %  S.Ct. 2465, 49 L.Ed.2d 2-15 (1976). 
Appellee asserts th a t  the Usery  case re­

quires FLSA exemption for all state  or 
public agencies performing traditional 
government functions. The appellee argues 
th a t  because Eastside is so thoroughly allied 
with the S tate  o f  Alabama, and further­
more because it is engaged in an ordinarily 
governmental function, namely, the provi­
sion of mental health services to the public, 
the Usery test has been satisfied and ex­
emption is appropriate .- We disagree with 
appellee's understanding of Usery and its 
corollary principles, and for the reasons tha t  
follow we hold tha t  Eastside should not be 
exempt from the FLSA.

The overriding constitutional concern 
faced by the court in Usery, and thus by 
this Court in the present case, is the prob­
lem of affixing a clear and workable bound­
ary between the two sovereignties in our 
federal system. The problem is amplified 
as always by the necessity tha t  the result 
adhere to the facts before us while a t  the 
same time serve as a clear guide for fu ture  
applications. And most importantly we are 
faced with the task of reaching a determi­
nation th a t  is consonant with constitutional 
precedents.

The existing precedents make clear th a t  
the notion of s la te  sovereignty is as impor­
tan t  to a tru ly  federal system of govern­
ment as it is hard to define, let alone pige­
onhole into any one constitutional provision. 
At least aince the case of McCulloch v, 
Maryland, 17 U.S. (4 Wheat.) 316, 410, 4 
L.Ed. 579 (1819), the Court has recognized 
th a t  s ta te  and federal powers must be pre­
served in a delicate equipoise in a federal 
system such as we have. The need for this 
balancing of s ta te  and federal power “rests 
on the conviction tha t  each government, in 
order th a t  it  may administer its affairs 
within its own sphere, m ust be left free 
from undue interference by the other." 
Metcalf & Eddy v. Mitchell, 2G9 U.S. 514, 
523, 46 S.Ct. 172, 174 , 70 L.Ed. 384 (1926) 
(citing McCulloch v. Maryland, 17 U.S. (4 
Wheat) 316, 4 L.Ed. 579 (1819)). There 
exist certain constitutional provisions tha t 
emphatically, though perhaps ambiguously, 
address the necessity of  protecting the sov­
ereignty and power of the individual s ta te
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governments. Sec Hans v. Louisiana, 134 
U.S. 1, 21, 10 S.Ct. 504, 509, 33 L.Ed. 342 
(1S90) (Eleventh Amendment protects 
states against unconscntcd suite even if 
they arise under the Federal Constitution or 
laws of the United States); Hodel v. Vir- 
gj/i/a Surface Min. & Rec. Ass'n, 452 U.S. 
264, 101 S.Ct. 2352, 69 L.Ed.2d 1 (1S81) 
(Tenth Amendment contains limits on fed­
eral power to regulate sta tes  as states).1

Resort to specific constitutional provi­
sions, or even individual case precedents, is 
nevertheless inadequate to a determination 
of the proper balance to be struck between 
the s ta te  and federal sovereignties. “ Expe­
rience has shown th a t  there is no form uS 
by which the line may be plotted with preci­
sion in advance." Metcalf & Eddy v. Mitch­
ell, 269 U.S. a t  523, 46 S.Ct. a t  174 (1926). 
Indeed such an approach is apparently inap­
propriate. In the most recent judicial a t ­
tem pt to determine the appropriate state- 
federal relationship, the Court in the Usery. 
case relied upon a wealth of case precedents 
involving issues ranging from intergovern­
mental tax immunity, to federal regulation 
of commerce, to sta te  control over the loca­
tion of its s ta te  capitol. See $fetca lf & 
Eddy v. Mitchell, 269 U.S. 514, 46 S.Ct. 172, 
70 L.Ed. 334 (1926); United S ta tes  r. Cali­
fornia, 297 U.S. 175, 56 S.Ct. 421, 80 L.Ed. 
567 (1936); United  S ta tes  v. Darby, 312 
U.S. 100, 61 S.Ct. 451, 85 L.Ed. 609 (1941); 
Coyle v. Oklahoma, 221 U.S. 559, 31 S .C t 

. 6S8, 55 L.Ed. S53 (1911). In line with the

5 . T h e  a m b ig u i t y  o f  T e n th  A m e n d m e n t  c a s e  la w  
is  m e re ly  c o e x t e n s iv e  w i th  th e  a m b ig u i t y  o f  its  
b »  im ag e . Compare United States v . Darby, 
3 1 2  U .S . 1 0 0 , C l S .C t . 4 5 1 ,  8 5  L .E d . 6 0 9  ( 1 9 4 1 )  
(T e n th  A m e n d m e n t  s la t e s  b u t  a  t r u i s m ) ,  with 
F ry  v . United States, 4 2 1  U .S .  5 4 2 .  5 4 7  n .7 , 9 5  
S .C t .  1 7 9 2 , 1 7 9 5  n .7 . 4 4  L  E d  2 d  3G X  ( 1 9 7 5 )  
(T e n th  A m e n d m e n t  d e c la r e s  p o l i c y  th a t  C o n ­
g r e s s  m a y  n e t  e x e r c is e  p o w e r  s o  a s  t o  im p a i r  
th e  s ta te s '  in t e g r i t y  o r  t h e i r  a b i l i t y  t o  fu n c t io n  
e f f e c t i v e ly  in  a  f e d e r a l s y s t e m ) ,  National 
L e a g u e  o f Cities v . Usery, 42G  U .S . 8 3 3 .  8 4 2 ,  9 6  
S .C t .  2 4G 5 . 2 4 7 0 ,  4 9  l . .E d .2 d  2 4 5  ( 1 9 7 6 )  ( r e ly in g  
o n  T e n th  A m e n d m e n t  c a s e  p r e c e d e n t s  to  s t r i k e  
d o w n  F L S A  a s  a p p lie d  t o  s t a le  a n d  m u n ic ip a l 
g o v e r n m e n t s ) ,  and Hodel v. Virginia Surface 
Min. A R e c . Ass'n, 4 5 2  U .S .  26-1 . 2 8 9 , 101 
S .C t .  2 3 5 2 ,  2 3 6 6 ,  6 9  L .£ d .2 d  1 ( 1 9 8 ! )  (c i t in g  
T e n th  A m e n d m e n t  a s  e m b o d y in g  c e r t a in  l im i t s  
o n  t e d e ra l C o m m e r c e  C la u s e  r e g u la t io n s ) .

Usury precedent, we thus feel i t  appropri­
ate, indeed constitutionally incumbent upon 
us, to look to a range of case sources inter­
preting a variety of constitutional provi­
sions and penumbras in determining how to 
strike the proper balance in the present 
case.

[1] In determining whether a sta te’s 
sovereignty has been unduly and unconsti­
tutionally impaired by federal regulation, 
the courts have in the past considered sev­
eral factors. First, they have locked to the 
na tu re  of the entity being regulated. In 
Usery the Court acknowledged that a ttr ib ­
utes of s ta te  sovereignty emanating from 
the federal s tructure o f  our government put 
the states on a different footing from pure­
ly private entities with respect to federal 
regulation of their activities. Citing Coyle 
v. Oklahoma, 221 U.S. 559, 31 S.Ct. 688, 55 
L.Ed. 853 (1911), the Court in Usery de­
clared tha t  even some affirmative grants  of 
constitutional power to the federal govern­
m ent must be limited when national regula­
tions directly affect a slate or its political 
subdivisions in carrying out normal govern­
mental activities. National League o f 
Cities v. Usery, 426 U.S. a t  845, 855-56 n.20, 
96 S.Ct. a t  2471, 2-175-76 n.20 (1976).

Of course the determination that a regu­
lation affects a state or its political subdivi­
sion is not always a simple one to make. 
There exist many public or quasi-public 
agencies the status of which, for purposes 
of determining a state sovereignty question,

E v e n  E le v e n th  A m e n d m e n t  ju r is p ru d e n c e  
s u f f e r s  f r o m  s u b s t a n t ia l c o n fu s io n  a n d  c o m ­
p le x i t y .  F o r  e x a m p le , th e  p r in c ip le  o f  s ta te  
im m u n i t y  f r o m  u n c o n s e n tc d  s u i t s  h a s  b e e n  
q u a l i f i e d  o r  a t  le a s t  r e s t r ic t e d  b y  a  c o u n t e r v a i l ­
in g  p r in c ip le  d is t in g u is h in g  s u i t s  a g a in s t  a  s la t e  
f r o m  s u i t s  a g a in s t  a n  in d iv id u a l o f f i c e r  o f  th e  
s ta te . T h e  la t t e r  t y p e  o f  s u i t s , a t  le a s t  in  s om e  
c i r c u m s t a n c e s , is  n o t  b a r r e d  b y  th e  E le v e n th  
A m e n d m e n t . Compare E \ Parte Young, 2 0 9  
U .S . 1 2 3 , 2 8  S .C t . 4 4 1 ,  5 2  L .E d . 7 1 4  ( 1 9 0 8 )  
(e s t a b l i s h in g  e q u i t a b le  c a u s e  o f  a c t io n  a g a in s t  
s t a t e  o f f i c e r s  in  t h e i r  in d iv id u a l c a p a c i t ie s  n o t ­
w i th s t a n d in g  E le v e n th  A m e n d m e n t )  with Edel- 
man v. Jordan, 4 1 5  U .S . 6 5 1 ,  9 4  S .C t . 1 3 4 7 , i -  
L .E d .2 d  6 6 2  ( 1 9 7 4 )  ( q u a l i f y i n g  E x  P a n e  Y o u n g  
in  s i t u a t i o n s  w h e re  re m e d y  r e q u ir e s  p a y m e n t 
o f  s t a le  fu n d s  a s  c o m p e n s a t io n  f o r  p a s t  d a m ­
a g e s ) .
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is not easy to characterize. Frequently the 
courts have faced similar classification 
problems when deciding cases in the areas 
of s ta te  action doctrine, see, e.g., Evans v. 
Abney, 396 U.S. 435, 90 S.Ct. 628, 24 
L.Ed.2d 634 (1970), § 1983 litigation, see, 
e.g., Adickcs v, Kress & Co., 398 U.S. 144, 90 
S.Ct. 1598, 26 L.Ed.2d 142 (1970), and Elev­
enth Amendment sovereign immunity ques­
tions, see, e.g., Edel it  an v . Jordan, 415 U.S. 
651, 94 S.Ct. 1347, ',9 L.Ed.2d 662 (1974).6

A t issue in Usery v as the  constitutionali­
ty of  the Fair Labor Standards Act when 
applied to wages paid by state and subordi­
nate  political subdivisions to their employ­
ees. The Court held th a t  this would seri­
ously impair the right of the sta te  to carry 
out its normal functions. I t  was only the 
payment of wages by state o r subordinate 
political bodies th a t  was involved there.7 
The Court in Hodel v. Virginia Surface Min. 
<£ Rec. Assn., supra, interpreted Usery as 
requiring that,  inter alia, the federal regu­
lation in question must address the "States 
as S ta tes"  in order for there to be an in­
fr ingem ent of s ta te  sovereignty. Hodel v. 
Virginia Surface Min. & Rec. Assn., 101 
S.Ct. a t  2366 (1981).

[2] Beyond th a t  we '.hink the relevant 
inquiry is the extent of control the states 
maintain over the activities and administra­
tion of the entity  in question. Indeed it 
seems to us appropriate to borrow from 
principles established by the court in NLRB 
cases "involving the issue of w hether a par­
ticular en tity  is a political subdivision and is

C. T h e  C o u r t  in  n e i t h e r  th e  U s e r y  n o r  th e  Hodel 
c a s e  h a d  t o  fa c e  th is  i s s u e , a s  t h c - n a t u r e  o f  th e  
r e g u la t e d  e n t i t ie s  w a s  n o t  d is p u te d  in  e i t h e r  
c a s e . In  Usery  m a n y  s la t e s  w e re  p a r t y  l o  th e  
s u i t ,  a n d  th e  is s u e  w a s  w h e th e r  th e  K L S A  a s  
a p p l ie d  d i r e c t ly  t o  th e  s la t e s  w a s  w i t h in  C o n ­
g r e s s ’  p o w e r s .  Rationa l League o f  Cities v. 
Usery. -126  U .S . a t  8 5 4 , 9 6  S .C t . a t  2 4 7 5  ( 1 9 7 6 ) .  
S im i la r l y  in  Model D ie  s ta te s  w e r e  p a r t ie s ,  a n d  
th e  C o u r t  d id  n o t  q u e s t io n  t h e i r  s t a tu s  a s  
s t a t e s ,  b u t  r a t h e r  d o u b te d  th a t  th e  s ta te s  w e r e  
b e in g  d i r e c t ly  r e g u la t e d  b y  th e  fe d e r a l g o v e r n ­
m e n t . Model v . Virginia Surface Min. & Rec. 
Assn.. 101 S .C t . a '  2 3 6  ( 1 9 8 1 ) .

7 .  T h a i  s u b o r d in a t e  b o d ie s  a re  in c lu d e d  in  th e  
Usery  e x e m p t io n  is  a  p r in c ip le  w h ic h  d e r i v e s  
f r o m  e x p l ic i t  la n g u a g e  in  th e  o p in io n , a s  w e l l a s

therefore exempt from the provisions of the 
National Labor Relations Act, 29 U.S.C.A. 
§ 152(2) (1973). See NLRB  v. Natural Gas 
Utility DisL, 402 U.S. 600, 91 S.Ct. 1746, 29 
L.Ed.2d 206 (1971).* In NLRB  v. Natural 
Gas, the Court in a close case considered 
relevant whether the entity seeking exemp­
tion was administered by individuals re­
sponsible to public officials or to the gener­
al electorate. Id. a t  605, 91 S.Ct. a t  1749- 
50. Although these cases turn on the con­
struction of the Labor Relations Act and 
not on constitutional considerations of state 
sovereignty, we find them helpful in our 
inquiry, and until the Court holds otherwise 
we will adopt this approach.

Second, in deciding cases involving possi­
ble federal infringement of s ta te  sovereign­
ty, the courts have assessed the function of 
the entity  being regulated. In Usery the 
Court repeatedly emphasized that the 
FLSA directly affected a fjnc tion  tha t was 
traditionally a governmental activity, 
namely, the  structuring of wage and hour 
policies. National League o f  Cities v. 
Usery, 426 U.S. a t  S45—46, 851-52, 96 S.Ct. 
a t  2-171-72, 2474 (1976). The Court alter­
nately characterized this function as tradi­
tional, essential, fundamental, and integral. 
Id. a t  S45, 851, 96 S.Ct. a t  2471, 2474. The 
Court listed several other functions that 
could be so characterized, including fire pre­
vention, police protection, sanitation, public 
health, and parks and recreation. Id. a t  
851, 96 S.Ct. at. 2474. Moreover, in overrul­
ing Maryland v. Wirtz, 392 U.S. 183, 88 
S.Ct. 2017, 20 L Ed.2d 1020 (1963), the Court

b y  im p lic a U o n , a t le a s t  i n s o fa r  a s  th e  te rm  
r e la t e s  t o  " s u c h  a r e a s  a s  f i r e  p r o t e c t io n , p o lic e  
p r o t e c t i o n ,  s a n i t a t io n , p u b lic  h e a lt h ,  a n d  p a r k s  
a n d  r e c r e a t i o n . ”  National League o f  Cities, 
supra. 4 2 6  U .S . a t 8 5 1 ,  9 6  S .C t . a t  2 4 7 4 . T h e  
o p in io n  s p c c i l i c a l ly  in c lu d e d  " p o l i t i c a l  s u b d iv i ­
s i o n s ”  a s  e n t i t ie s  f o r  w h ic h  c la s s i f i c a t i o n  o r  
s o v e r e ig n t ie s  is  a p p ro p r ia t e .  Id. a t 8 5 5 ,  n .2 0 . 
9 6  S .C t .  a t  2 4 7 6 ,  n .2 0 . A d d it io n a l ly ,  th e  C o u r t  
m e n t io n e d  s t a le  s c h o o ls , h o s p i t a ls ,  a n d  o t h e r  
“ s u b o r d in a t e  a rm s  o f  s t a le  g o v e r n m e n t ”  a s  
p r o p e r ly  la b e l le d  s o v e re ig n s . Id. . .

8 . W e  b a s e  o u r  a n a lo g y  t o  th e  la b o r  c a s e s  o r  
th e  s im p le  fa c t  th a t  th e  p re c is e  t e rm  " p o l i t i c a l  
s u b d iv i s io n "  is  u s e d  in  b o th  th e  Usery  c a s e  a n d  
I be  N I . R B  c a s e s .
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implicitly included the operation of public 
schools and hospitals as traditional func­
tions of the states. 426 U.S. a t  855,96 S.Ct. 
a t  2476. In Hodel, the Court listed the 
traditional nature  of the function involved 
as the  second condition precedent to a  find­
ing th a t  a s ta te ’s sovereignty has been con­
stitutionally infringed by federal regula­
tion. Hodel v. Virginia Surface Min. & Rec. 
Ass'n, 101 S.Ct. a t  23G6 (1981).

The third and final indicium of sta te  sov­
ereignty frequently considered by the 
courts is the nature of the federal regula­
tion involved. The Court in Usery dis­
cussed at  length the  effects on sta te  
governm ent operations tha t would result 
from application of the FLSA. T'je Court 
focused on the  significant costs, both in 
term s of money and in terms of necessary 
restructuring of employment operations, 
th a t  s la tes would have to bear if forced to 
comply with the FLSA. National League 
o f Cities v. Usery, 426 U.S. a t  846-51, 96
S.Ct. a t  2471-74 (1976). Similarly in Fry v. 
United States, the Court cited the unintru- 
sivc nature of  the Economic Stabilization 
Act as a primary reason for upholding its 
application to s ta te  employees. F ry  v. 
United States, 421 U.S. a t  548, 95 S.Ct. a t  
1796 (1975). Finally, in the intergovern­
m ent tax  immunity cases, the Court has 
been guided by an assessment of the in ter­
ference with s ta te  government functioning. 
See Helvering  v. Cerhardt, 304 U.S. 405 at 
419-20, 58 S.Ct. 969 a t  974-75, 82 L.Ed. 
1427 (1933).

IV. —
Before applying the foregoing principles 

to the  facts ol the ease before us, we may 
well benefit from a quick study of Im m anu­
el K an t 's  On the Old Saw: T hat  May be 
Right in Theory bu t it Won't Work in Prac­
tice (El B. Ashton trans. 1974). Precise 
legal guidelines easily applicable to particu­
lar fac t situations do not exist in cases such 
as this involving broad constitutional con­
cepts such as th a t  of sovereignty, As will 
become clear shortly, our job is compounded 
in this c isc  by the borderline nature of the 
facts be/orc us. Nevertheless we are con­

vinced th a t  upon a  consideration of all t ’le 
factors, on balance it  seems clear th a t  E »st- 
side is not and should not be treated as a 
sovereign entity  in our feder”.! systen .

[3] The determinative fact in ti  is case is 
simply th a t  the  entity with which we are 
dealing is not a state or a political subdivi­
sion of a s ta te  as defined by the Court in 
Usery and in other cases involving similar 
issues. Eastside Mental Health Center is 
not the S ta te  of Alabama, nor is it  an 
agency or departm ent of the State of Ala­
bama. Indeed no party  contends otherwise.

Moreover as it currently exists under Ala­
bama state  law, Eastside is not a public 
agency or corporation. As was noted earli­
er, t i c  Center is incorporated as a non-prof­
it  institution under section 10-3-1, ra ther 
than as a public corporation under section 
22-5,1-2 of the Alabama Code. The Center 
is in fact distinct from many of the other 
community mental health centers operating 
in the S tate  of Alabama in precisely this 
regard. For whatever reason, Alabama did 
not elect to operate Eastside as a state 
institution with state employees; instead it 
se t up a not for profit corporation with a 
separate, independent board of directors to 
administer it. Whatever may have been 
the state 's  reason for doing it this way, it 
must live with the consequences. I t  cannot 
claim an immunity based on a condition 
which it  itself sought to avoid.

Here, then, lies the greatest difference 
between Usery and the facts of this case. 
Here we are concerned with application of 
the FLSA wages paid by a not for profit 
corporation which operates by contract with 
a public corporation of the Stale of Ala­
bama and by contract with other entities. 
There is thus no impact on the state in its 
relation with its own employees. Thus, the 
FLSA does not affect the "States as 
States.’'

For such reasons as were satisfactory to 
it, the S tate  of Alabama elected not to 
employ any persons to operate institutions 
performing such services as are performed 
by Eastside. By making this election it 
removed the agency from the protection of 
the Tenth A m endment as delineated in
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Usery and Hodel. Instead, certain individ­
uals organized a corporation under tlic gen­
eral legislative authorization used by other 
citizens to organize all educational, religious 
and other eleemosynary institutions, which 
thereafter  contracted with Jefferson, itself 
an independent corporation, to carry out 
these functions.

For purposes of the sovereignty issue be­
fore us, Eastside is thus best characterized 
as a private, non-profit corporation, licensed 
in the S ta te  of Alabama to perform the 
services of a community mental health cen­
ter, and carrying out such services by 
means of ordinary contracts with various 
s ta te  and local agencies and institutions. It  
is thus analogous to a normal nonprofit 
institution in its basic corporate structure, 
while a t  the same time analogous to a pri­
vate business doing contracting work for 
the s la te  in its basic business operations.

Although the Center is subject to sub­
stantial s ta te  regulation, this fa :t docs not 
change our characterization. With respect 
to the sta te  licensing regulations, we find it 
difficult to distingu'sh Eastside from a vari­
ety of private corpoialions, and professional 
individuals th a t  are subject to similar state 
control pu rsuan t  to licensing statutes. 
Such controls a re  normal means by which 
sta tes effectuate  public policies through the 
regulation of private entities. These licens­
ing controls do not, however, somehow 
magically transform the fundamental na­
ture of the licensed entity into a public 
agency or official.

The additional control exerted by the J e f ­
ferson Authority  over EnstsideV budget, 

, board of directors, and residual assets upon 
dissolution, are not so significant as lo justi­
fy characterizing the Center as an arm of 
the state. With respect to the board of 
directors, not only does the S tate  of Ala­
bama not have control over the appoint­
ment of nearly one-half of the board mem­
bership. in addition it  has no power whntso-

9 . T h e  S t a le  o f  A la b a m a  d o c s  In  f a c t  g r a n t  s a le s  
tn x  e x e m p t io n  t o  m a n y  o t h e r  p r iv a t e  b u s in e s s ­
e s . See A la .C o d e  § 4 0  2 3 - 4  ( 10 7 5 ) .  In  a d d i ­
t i o n .  m e m b e r s h ip  In  th e  S t a t e  R e t i r e m e n t  S y s ­
te m  is  n o t l im i t e d  l o  s ta te  a g e n c ie s , a s  it is  a ls o  
a v a i la b le  l o  e m p lo y e e s  o f  a " p u b l i c  o r  q u a s i-

ever to dismiss any of the board appoint­
ments. Members of the board do not serve 
as representatives of the sla te  or any of its 
agencies. For this la tte r  reason it  is clear 
th a t  no member of the  administrative board 
is directly responsible to a public official or 
to the general electorate. Under the lest 
set out in N LRB  v. Natural Gas Utility 
Dist., 402 U.S. 600,91 S.Ct. 174G, 29 L.Ed.2d 
206 (1971), this factor indicates that East- 
side is not a political subdivision of the 
S tate  of Alabama. The other controls, 
while perhaps uncommon in the context of 
normal private corporations contracting 
with the states, must be viewed simply as 
stringent licensing standards necessary to 
the effective implementation of the slate 's  
police pos er in the mental health arena.

If the S tate  of Alabama chooses to foster 
the provision of mental health services by 
allowing Eastside and similar mental health 
centers certain fringe benefits, including 
sales tax exemption and participation in the 
Stale Retirement System, this does not 
mean tha t Eastside should be viewed as an 
arm of the state. Alabama either provides 
or legally may provide similar benefits lo 
entities tha t  arc declaredly not public agen­
cies,*

[4] Our conclusion tha t  the Eastside 
Mental Health Center is not a s ta te  agency 
or a political subdivision of the s ta te  is 
sufficient under the JJodel test for us to 
hold that it  may not be exempt from the 
FLSA. Ju s t  as in Hodel, we need not reach 
the other factors in the sovereignty test if 
we initially find, as we do here, that the 
entity with which we are  dealing i3 not n 
state. See Hodel v. Virginia Surface Min. 
& Rec. Ass'n, 101 S.Ct. a t  2369 (1981). For 
this reason it is not necessary for us to 
consider the extent of the FLSA’s effect on 
Eastside's function of g ran ting  mental 
health services, nor need we decide whether 
such function is traditional or essential. In

p u b lic  o r g a n i z a t i o n . "  See  A la .C o d e  § 3 G - 2 7 - 6  
( 1 9 7 5 ) .  A s s u m in g  E a s t  s id e  Is  c o n s id e re d  a  
q u a s i - p u b l ic  o r g a n i z a t i o n ,  it m a y  p a r t ic ip a t e  in  
th e  r e t i r e m e n t  s y s t e m  n n d  y e t s t i l l  n o t  b e  a  
s t a t e  o r  p u b lic  a g e n c y  w i th in  th e  m e a n in g  o f  
th e  t e rm  a s  u s e d  in  th e  Usery c a s e .
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view or the significance of the term "in te­
g ra l"  used in the Usery opinion, however, 
we think it important to briefly discuss the 
application o f  this concept to the facts of 
this case. In short we believe th a t  even if 
the S ta te  of Alabama bad chosen to operate 
Eastside as a s ta te  agency, the Center is not 
performing an "in tegral" function and thus 
the Usery exemption would not apply.

In Usery the  Court used the term "inl.r- 
g ra l"  to define the nature of a sta te  opera­
tion tha t  is protected by considerations of 
sovereignty. "We bold th a t  insofar as the 
challenged amendments [of the FLSA] op­
era te  to directly displace the S tates’ free­
dom to structure  integral operations in a r ­
eas of traditional governmental functions, 
they are not within the authority  granted 
Congress by Art. 1, § 8, cl. 3.” <126 U.S. a t  
852, 96 S.Ct. a t  2474 (1976) (footnotes omit­
ted).10

[5] Dictiorary definitions indicate tha t 
the ad |ort;vc "integral" signifies something 
tha t  is a p a r t  of or is in itself a whole. See 
Webster's New International Dictionary 
1290 (1936). We think an integral function 
Is in this contex t one th a t  a state performs 
for or in relation to tho society at large, the 
sta te  as a whole. One such function is the 
s ta te 's  tax ing  power; another is the s ta te ’s 
function of  enacting law;- for the public

10 . W e  b e l i e v e  t h a t  th e  t e rm  " i n t e g r a l "  r e ln t e s  
t o  th e  n a t u r e  o f  th e  s tu tc  f u n c t io n  t o  b e  g iv e n  
s o v e r e ig n  p r o t e c t i o n .  A d m i t t e d ly  th e  C o u i t  in  
User}1 a p p e a r s  in  th e  q u o te d  p a s s a g e  t o  d i f f e r ­
e n t i a t e  n n  " o p e r a t i o n "  f r o m  n " fu n c t i o n . ”  It 
m a y  he  s a id  th a t th e  p h r n .e  " i n t e g r a l  o p e r a ­
t i o n "  r e f e r s  t o  th e  m a n n e r  i l l  w h ic h  th e  s ta te  
c h o o s e s  t o  c a r r y  o u t  i t s  t r a d i t i o n a l  fu n c t io n , 
in c lu d in g  t h e  s tn tc 's  s t r u c t u r i n g  o f  i ts  w a g e  
p o l i c i e s  f o r  th o s e  e m p lo y e e s  c a r r y i n g  o u t  s u c h  
fu n c t io n s .  H e r e  th e  t e rm  " i n t e g r a l "  w o u ld  r e ­
f e r  b o th  t o  th e  fa c t  th a t  th e  s e t t i n g - o f  w a g e  
p o l i c i e s  i s  crucial t o  th e  s t a t e 's  a b i l i t y  t o  c a r r y  
o u t  e f f e c t i v e ly  a  p a r t i c u la r  f u n c t io n , a n d  t o  th e  
fa c t  th a t  s u c h  p o l i c ie s  a f f e c t  th e  whole o f  th e  
s t a le ' s  o p e r a t i o n s ,  in  th is  c a s e , a l l  e m p lo y e e s  o f  
th e  s la t e .  U n d e r  th is  v ie w , i t  is  o f  c o u r s e  t r u e  
th a t  a n y  c a s e  s u c h  a s  th e  o n e  b e f o r e  u s  i n v o lv ­
in g  th e  a p p l i c a t i o n  o f  th e  F L S A  t o  w h a t  Is  
a r g u a b ly  a  s t a t e  e n t i t y  in v o lv e s  a n  I n t e r f e r e n c e  
w i th  th e  s t a t e 's  a b i l i t y  t o  s t r u c t u r e  i ts  integral 
O p e ra t io n s .  In  o u r  o p in io n , h o w e v e r ,  th e  t e rm  
" i n t e g r a l "  a l s o  a p p lie s  l o  th e  t y p e  o f  g o v e r n ­
m e n ta l fu n c t i o n  th a t  is  t o  b e  p r o t e c t e d  t in d e r  a 
c o n c e p t  o f  s t a t e  s o v e ie ig n t y .

good through its legislative body. For pur­
poses of determining whether a particular 
function is ‘'integral" in the context of sov­
ereignty decisions such as the one before us, 
we think it therefore helpful to look t.l 
whether the federal regulation in question 
affects a state function in a way that rever­
berates throughout the society as a whole.”  
For example, any interference with a 
s ta te ’s provision of police protection to its 
citizenry, or its ability in general to pass 
laws in its legislature, clearly affects all 
people in the state. Such integral functions 
may be contrasted with those that, while 
perhaps traditional, are nevertheless not 
functions which relate to the entire state 
populace. An example of a non-integral 
function is a state 's  enactment o f  particular 
regulations addressiig  specific problems 
such as w ater  usage, farming, railroads, 
utilities, etc. Even though such functions 
may have been traditionally carried out by 
the slate, federal regulation thereof is not 
prohibited because the functions do not pro­
duce significant consequences affecting all 
persons in the state and thus are not, in our 
definition of the term, "in tegral" func­
tions.”

With these principles in view, we find 
th a t  Eastside's function of providing mental 
health services to the citizens of Alabama is

A t le a s t  o n e  c o m m e n t a t o r  a g re e s  th a t  th e  
te rm  " I n t e g r a l "  is  u s e d  in  User}' t o  m o d i fy  th e  
ty p e  o f  s ta te  fu n c t io n  in v o lv e d . S e e  N o t e , T a k ­
in g  F e d e r a l i s m  S e r io u s ly :  L im i t in g  S t a t e  A c ­
c e p ta n c e  o f  N a t io n a l G ra n t s ,  0 0  Y a le  L J .  1G 94, 
1 7 0 8  ( 1 9 8 1 ) .  See also, National L e a g u e  o f  
Cities v . Usery, -126 U .S . a t  8 5 1 ,  8 6 5 . 9 0  S .C t . a t 
2-17G, (u s in g  p h ra s e  " i n t e g r a l  g o v e r n m e n ta l 
fu n c ! o n s " ) .

1 1 . I t  h e a r s  n o t in g  t h a t  in  th is  r e s p e c t  a d e t e rm i­
n a t io n  o f  w h e th e r  a  fu n c t io n  is  In t e g r a l r e ­
q u i r e s  n n  a s s e s sm e n t  o f  th e  e f fe c t  o f  th e  fe d e r a l 
r e g u la t io n , w h ic h  is  in  fa c t  I l i e  t h i r d  f a c t o r  
w h ic h  th e  c o u r t s  h a v e  c o n s id e re d  in  n in k tn g  
s o v e r e ig n ly  d e t e rm in a t io n s . 5 c e  p p . 6 7 8 - 6 7 9  
supra.

1 2 . U n d e r  o u r  te s t r e g a rd in g  in t e g r a l fu n c t io n s , 
th e  C o u r t  in  Hodel c o u ld  h a v e  e a s i ly  fo u n d  th a t  
th e  fu n c t io n  o f  r e g u la t in g  th e  m in in g  in d u s t ry , 
w h i le  p e rh a p s  t r a d i t i o n a l ,  a s  th e  s la t e  p a r t ie s  
u rg u e d , w a s  n e v e r th e le s s  n o n in t e g r a l b e c a u s e  
th e  f e d e r a l In t e r f e r e n c e  d id  n o t a f f e c t  th e  e n t i r e  
M a te  c i t iz e n r y .



c o mparitively i n e x p e n s i v e  cost for e s t a b l i s h i n g  the long 
t e r m  alcjoholism r e h a b i l i t a t i o n  p r o g r a m  so desp e r a t e l y  needed 
in this'jstate.

Secondly, the p r o g r a m  may c o n f r o n t  increased o p e r a t i o n­
al costs because of an o b l i g a t i o n  to pay clients at the 
f a c i l i t y  a m i n i m u m  wage w h i l e  engaged in what is called 
" w o r k  therapy." T h e  t h e r a p e u t i c  d e s i g n  for Nugen's Ranch 
i n v o l v e d  a scheme w h e r e b y  c l i e n t s ,  as part of their daily 
routi n e ,  would be i n v o l v e d  in g a r d e n i n g ,  raising livestock, 
g r e e n h o u s e  activities,' m i n o r  r e n o v a t i o n s  on the facility, 
a n d  the like. T h e  p r o g r a m  feels strongly that chronic 
a l c p h o l i c s  get no b e n e f i t  from s i m p l y  being " w a r e h o u s e d "  at 
a n  institution for a period b e t w e e n  six months and two 
y e a r s .  Clients m u s t  be a c t i v e l y  e n g a g e d  in a c t i v i t i e s  which 
w i l l  increase th e i r  health, o c c u p y  some of their time, and 
t r a i n  them in m i n i m a l  e m p l o y m e n t  skills that can be h e l p f u l  
w i t h  their e v e n t u a l  r e i n t e g r a t i o n  into their community. This 
w o r k  therapy, w h e n  c o m b i n e d  w i t h  traditional forms of 
c o unseling, s h o u l d  result in a h i g h  rate of success in 
t r e a t i n g  chronic a l c o h o l i s m .

But my a n a l y s i s  of state and federal law i n d icates that 
t h e  program may b e - u n d e r  a n  o b l i g a t i o n  to pay c l i e n t s  at 
l e a s t  a minimum w a g e  while e n g a g e d  in the w o r k  therapy. For 
r e a s o n s  that are not clear, s t a t e  r e g u l a t i o n s  p u r s u a n t  to 
t h e  Alaska Wage and H o u r  Act s p e c i f i c a l l y  exclude a l c o h o l i s m  
a n d  drug tre a t m e n t  p r o g r a m s  f r o m  p r o v i s i o n s  w h i c h  wo uld 
o t h e r w i s e  enable the p r o g r a m  to p a y  less than a m i n i m u m  wage 
to clients. None of the s p e c i f i c  e x c l u s i o n s  of the Alaska 
W a g e  and hour Act p r o v i d e  e x c e p t i o n s  for l o n g - t e r m  treatment 
f a c i l i t i e s  to pay c l i e n t s  less than a m i n i m u m  wage. Because 
A l a s k a  has not s p e c i f i c a l l y  i d e n t i f i e d  this area of labor 
l a w  as an issue of p a r t i c u l a r  st a t e  concern, it is likely 
t h a t  federal law, in a d d i t i o n  to sta t e  law, will r e q u i r e  the 
p a y m e n t  of m i n i m u m  wages. I h a v e  a l r e a d y  p r o v i d e d  S O A D A  with 
a d e t a i l e d  legal a n a l y s i s  of this p r o b l e m ,  and am w i l l i n g  to 
p r o v i d e  you w i t h  a copy if y o u  wish.

The impact o n  the p r o g r a m  a n d  the st a t e  is significant. 
E v e n  with c l i e n t s  w o r k i n g  o n l y  a few h urs per day, the 
y e a r l y  cost of the p r o g r a m  to p a y  a m i n i m u m  wage to c l i e n t s  
e n g a g e d  in w o r k  t h e r a p y  is e s t i m a t e d  to be in e x c e s s  of 
$ 2 3 0 , 0 0 0  per year. This adds a s u b s t a n t i a l  cost to the 
o p e r a t i o n  of the p r o g r a m  on a y e a r l y  basis.

The solution to this p r o b l e m  may be in a l e g i s l a t i v e  
a m e n d m e n t  to the A l a s k a  Wag e a n d  H o u r  Act e x e m p t i n g  patient 
w o r k e r s  in r e s i d e n t i a l  d r u g  and a l c o h o l i s m  tre atment 
p r o g r a m s  from the c o v e r a g e  of the statute, and an a m e n d m e n t  
to the Uniform A l c o h o l i s m  I n t o x i c a t i o n  and T r e a t m e n t  Act
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/ w h i c h  w o u l d  p e r m i t  t h e  p a y m e n t  o f  a s u b - m i n i m u m  w a g e  l o

clients who are engaged in work therapy projects. I do not 
know whether l e g i s l a t i o n  of this nature could be a c c o m­
plished this session, and we look for yo ur direction on this 
i s s u e .

All of this is to say that the program needs your 
continued support on a l c o h o l i s m  monies this session, and 
assistance in p o s s i b l e  l e g i s l a t i v e  solutions to some of the 
problems already i d entified. The Ranch has been receiving 
strong and c o n t i n u e d  .support from residents and o r g a n i z a­
tions in the M a t - S u  Valley, and we urge your continued 
support also.

You are more than w e l c o m e  to call or write me if you 
have any questions.

S i n c e r e l y ,

REESE, RI CE & VOLLAND, P.C.

PRV/kkr

cc: Leonard & H e n r i e t t a  N u g e n
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I
T h e  s d c o n d  p r o b l e m  w i t h  t h e  c u r r e n t  s c h e m e  i s  t h a t  i t  h a s  

n o  p r o v i s i o n s  f o r  a d d r e s s i n g  t h e  p r o b l e m  o f  t h e  D e p a r t m e n t
w i t h h o l d i n g  a d e c i s i o n  w i t h  r e s p e c t  t o  a p e n d i n g  g r a n t  a p p l i c a ­
t i o n .  I n  T h e  S t u d i o  C l u b ' s  s i t u a t i o n ,  t h e  g r a n t  f o r  FY *82 h a d  
n o t  y e t  b e e n  a w a r d e d .  T h e r e f o r e ,  t h e  p r o g r a m  h a d  n o t  e n t e r e d  
i n t o  a c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  a g e n c y ,  a n d  t h e r e  w a s  
n o  g r a n t  t o  s u s p e n d ,  n o r  w a s  t h e  p e n d i n g  g r a n t  e v e r  d e n i e d .  A l l  
t h a t  h a p p e n e d  w a s  t h a t  SOADA d e c i d e d  t o  " p u t  o n  h o l d "  a n y
t r a n s a c t i o n s  r e l a t e d  t o  t h e  FY ' 8 2  g r a n t  a p p l i c a t i o n .

U n d o u b t e d l y ,  t h e  p r o g r a m  c o u l d  h a v e  p u r s u e d  r e m e d i e s  i n  
c o u r t  t o  s e c u r e  c e r t a i n  p r o t e c t i o n s  d u r i n g  t h e  p r o c e s s  o f  
. • e v i e w .  B u t  t h a t  i s  a n  i l l u s o r y  r e m e d y  f o r  a  n o n - p r o f i t
o r g a n i z a t i o n  t h a t  d e p e n d s  e n t i r e l y  o n  s t a t e  f u n d i n g .  T h e
p r o g r a m  s i m p l y  h a d  n o  f u n d s  t o  f i n a n c e  t h e  l i t i g a t i o n  t h a t  
w o u l d  h a v e  b e e n  n e c e s s a r y  t o  p r e v e n t  t h e  k i n d  o f  a d m i n i s t r a t i v e  
a b u s e  t h a t  t h e  p r o g r a m  n e v e r  e x p e c t e d  t o  h a p p e n  i n  t h e  f i r s t  
p l a c e .

I t  w o u l d  a p p e a r  t o  me t h a t  r e g u l a t i o n s  c o u l d  b e  a d o p t e d  
p u r s u a n t  t o  7 AAC 7 8 . 0 1 0  e t  s e g .  t o  p r o v i d e  t h e  k i n d  o f  p r o c e ­
d u r a l  p r o t e c t i o n s  t h a t  I  h a v e  l i s t e d  a b o v e .  T h i s  w o u l d  c e r ­
t a i n l y  h a p p e n  i f  t h e  l e g i s l a t u r e  a m e n d e d  AS 4 7 . 3 7  t o  m a n d a t e  
t h e  a p p r o p r i a t e  r e g u l a t i o n s .

B .  T h e  P a y m e n t  o f  W a g e s  t o  P a t i e n t  W o r k e r s

An e n t i r e l y  s e p a r a t e  a n d  u n i q u e  i s s u e  t o  t h e  p r o g r a m  i s  
t h e  q u e s t i o n  o f  i t s  l e g a l  o b l i g a t i o n  t o  p a y  c l i e n t s  a min im um  
w a g e  f o r  a c t i v i t i e s  p e r f o r m e d  d u r i n g  " w o r k  t h e r a p y . "  As y o u  
r e c a l l ,  t h e  s c h e m e  o f  N u g e n ' s  R a n c h  i n v o l v e s  c l i e n t  a c t i v i t i e s  
i n  g a r d e n i n g ,  g r e e n h o u s e  . w o r k ,  h o u s e c l e a n i n g , a n d  r e n o v a t i o n  
w o r k  o n  t h e  f a c i l i t y .

A l t h o u g h  t h e  q u e s t i o n  s e e m s  s t r a i g h t f o r w a r d ,  t h e  a n s w e r  i s  
n o t .  I  h a v e  e n c l o s e d  w i t h  t h i s  l e t t e r  my l e g a l  m em orandum  t o  
SOADA o u t l i n i n g  t h e  r e s u l t s  o f  my r e s e a r c h .  I  e n c o u r a g e  y o u  t o  
r e a d  i t  s o  t h a t  y o u  c a n  g e t  a  c o m p l e t e  u n d e r s t a n d i n g  o f  t h e  
v a r i o u s  i s s u e s  i n v o l v e d .

C u r r e n t  s t a t e  a n d  f e d e r a l  l a w  c l e a r l y  s u g g e s t s  t h a t  
p a t i e n t  w o r k e r s  b e  p a i d  a  m in im u m  w a g e .  T h i s  i s  u n d e r s t a n d a b l e  
i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  c a s e  l a w  d e v e l o p e d  f r o m  w h o l e s a l e  
i n s t i t u t i o n a l  a b u s e s  o f  c l i e n t s  i n  m e n t a l  i n s t i t u t i o n s  who w e r e  
r e q u i r e d  t o  p e r f o r m  w o r k  o f  q u e s t i o n a b l e  t h e r a p e u t i c  v a l u e .  B u t  
v i e w e d  f r o m  t h e  p r o g r a m ' s  p e r s p e c t i v e ,  t h i s  o b l i g a t i o n  m a k e s  
l i t t l e  s e n s e .  F i r s t  o f  a l l ,  t h e  e c o n o m i c  i m p a c t  o n  t h e  p r o g r a m  
i r  t r e m e n d o u s .  O ur  e s t i m a t e s  a r e  t h a t  t h e  i n c r e a s e d  o p e r a t i o n a l  
c o s t s  f o r  N u g e n ' s  R a n c h  f o r  p a y i n g  m i n im u m  w a g e s  t o  4 8  c l i e n t s
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f o r  o n l y  a f e w  h o u r s  o f  w o r k  p e r  d a y  a m o u n t s  t o  $ 2 3 0 , 0 0 0  
a n n u a l l y .  T h i s  i s  w i t h o u t  a n  a n a l y s i s  o f  f r i n g e ,  o v e r h e a d  
c o s t s ,  and t h e  p o s s i b l e  n e c e s s i t y  t o  a d d  a d d i t i o n a l  c l e r i c a l  
h e l p  t o  h a n d l e  t h e  a d m i n i s t r a t i v e  b u r d e n  r e l a t e d  t o  t h e  
p c y r o l l .

B u t  t h e  m o r e  i m p o r t a n t  c o n c e r n  i s  t h e  t h e r a p e u t i c  v a l u e  o f  
t h e  w o r k  t o  c l i e n t s  a t ’ t h e  R a n c h .  I t  i s  i n  t h i s  a r e a  w h e r e  t h e  
w o r k  t h e r a p y  p r o g r a m  p l a n n e d  f o r  t h e  R a n c h  d i f f e r s  f r o m  t h e  
a c t i v i t i e s  n o r m a l l y  r e q u i r e d  o f  p a t i e n t  w o r k e r s  i n  o t h e r  
i n s t i t u t i o n s .

The p r o g r a m ' s  t r e a t m e n t  p h i l o s o p h y  s t a r t s  f r o m  t h e  p r e m i s e  
t h a t  i t  m a k e s  n o  s e n s e  t o  h a v e  c l i e n t s  s i t  a r o u n d  f o r  t w o  y e a r s  
w h i l e  g o i n g  t h r o u g h  a  l o n g  p e r i o d  o f  s o b r i e t y .  T h e  h e a l t h  o f  a  
c h r o n i c  a l c o h o l i c  h a s  o f t e n  d e t e r i o r a t e d ,  a n d  p h y s i c a l  a c t i v i t y  
i s  n e c e s s a r y  t o  r e s t o r e  t h i s  h e a l t h .  E q u a l l y  t r u e  i s  t h e  f a c t  
t h a t  a t y p i c a l  l o n g - t e r m  i n e b r i a t e  h a s  b e c o m e  a p u b l i c  p a r i a h  
w h o  l a c k s  s e l f - e s t e e m ,  m o t i v a t i o n ,  s e l f - w o r t h ,  a n d  t h e  m o s t  
m i n i m a l  o f  j o b  s k i l l s .  W ork  t h e r a p y  c a n  e n a b l e  t h a t  i n d i v i d u a l  
t o  r e g a i n  s e l f - c o n f i d e n c e  a n d  a c q u i r e  s o m e  s k i l l s .  And a n y o n e  
i n  t h e  t r e a t m e n t  f i e l d  w i l l  t e l l  y o u  t h a t  a n  a l c o h o l i c  who h a s  
j u s t  r e c e n t l y  s t o p p e d  d r i n k i n g  n e e d s  s o m e t h i n g  t o  o c c u p y  t h e  
t i m e  and  e n e r g y  t h a t  w a s  o n c e  s p e n t  d r i n k i n g .  I f  n o t h i n g  e l s e ,  
t h e  w o rk  t h e r a p y  h e l p s  k e e p  t h e  a l c o h o l i c  f r o m  d r i n k i n g  b y  
k e e p i n g  h im  b u s y .

U n f o r t u n a t e l y ,  t h e  l a w  d o e s  n o t  a d d r e s s  t h e  d i f f e r e n t  
t h e r a p e u t i c  v a l u e s  t h a t  w o r k  t h e r a p y  h o l d s  f o r  r e c o v e r i n g  
a l c o h o l i c s  a n d  d r u g  a d d i c t s  c o m p a r e d  t o  p a t i e n t  w o r k e r s  i n  
o t h e r  k i n d s  o f  i n s t i t u t i o n s .  T h e  l a w  s i m p l y  a p p l i e s  a n  " e c o n ­
o m i c  r e a l i t y  t e s t "  a s  t h e  r u b r i c  f o r  w h e n  c l i e n t s  a r e  t o  b e  
p a i d  t h e  m in im u m  w a g e .  B y  d e f i n i t i o n ,  h o w e v e r ,  a l m o s t  a n y  f o r m  
o f  w o r k  t h e r a p y  w i l l  a r g u a b l y  m e e t  t h e  e c o n o m i c  r e a l i t y  t e s t  
a n d  t h e r e f o r e  r e q u i r e  t h e  p a y m e n t  o f  w a g e s .

The o p t i o n s  op .?n  t o  t h e  p r o g r a m  a r e  n o t  e s p e c i a l l y  a t t r a c ­
t i v e .  I f  t h e  v o r k  t h e r a p y  c o n c e p t  i s  s c r a p p e d  b e c a u s e  o f  t h e  
e c o n o m i c  c o s t  t o  t h e  p r o g r a m ,  t h e  R a n c h  w i l l  f i n d  i t s e l f  
s t r i p p e d  o f  a  t r e a t m e n t  t e c h n i q u e  w h i c h  i s  c r i t i c a l  t o  t h e  
s u c c e s s  o f  t h e  p r o g r a m .  I f  t h e  R a n c h  i s  c o m p e l l e d  t o  d i v e r t  
s u b s t a n t i a l  o p e r a t i o n a l  f u n d s  e a c h  y e a r  f o r  t h e  p a y m e n t  o f  
c l i e n t  w a g e s ,  o t h e r  e q u a l l y  i m p o r t a n t  a s p e c t s  o f  t h e  p r o ­
g r a m  -  r e n o v a t i o n ,  s t a f f  s a l a r i e s ,  a d m i n i s t r a t i o n ,  e t c .  -  w i l l  
s u f f e r .



P a g e  - 1 2 -
H o n o r a b l e  D o n a l d  E .  C l o c k s i n
A p r i l  2 ,  1 9 8 2

«i 
I i 
n

;r
T h e  l e g a l  a u t h o r i t y  f o r  t h e  p r q g r a m  t o  r e c o u p  w a g e s  p a i d  

t o  c l i e n t s  b y  c h a r g i n g  t h e m  a  h i g h e r  f e e  f o r  t h e i r  c o s t  o f  c a r e  
a m o u n t s  t o  a s c a m  t h a t  h a s  n o  p r a c t i c a l  o r  t h e r p e u t i c  v a l u e .  
T h e  p r o g r a m  w o u l d  s i m p l y  b e  " p a y i n g "  c l i e n t s  w i t h  o n e  h a n d ,  an d  
t a k i n g  i t  b a c k  w i t h  t h e  o t h e r .  T h i s  k i n d  o f  c h a r a d e  t o  m e e t  t h e  
r e q u i r e m e n t s  o f  t h e  l a w  w o u l d  o n l y  s e r v e  t o  g e n e r a t e  c l i e n t  
r e s e n t m e n t  t o w a r d  t h e  p r o g r a m .

T h e  p r o g r a m  i s  n o t  s u g g e s t i n g  t h a t  t h e  c l i e n t s  b e  p a i d  n o  
w a g e s  a t  a l l .  R a t h e r ,  i t  h o p e s  t o  p a y  t h e  c l i e n t s  s om e  f o r m  o f  
c o m p e n s a t i o n  s o  t h a t  e a c h  c l i e n t  c a n  h a v e  h i s  o r  h e r  own m o n e y  
t o  u s e -  f o r  : t h e  “ p u r c h a s e  o f  i n c i d e n t a l s  a n d  . g i f t s  d u r i n g  
t r e a t m e n t ,  a n d  a l s o  b e  a b l e  t o  b u i l d  u p  a r e s e r v e  f u n d  t o  b e  
u s e d  a t  t h e  t i m e  o f  r e l e a s e  f r o m  t r e a t m e n t .  A l l  t h e  p r o g r a m  i s  
a s k i n g  f o r  i s  r e l i e f  f r o m  t h e  o b l i g a t i o n  t o  p a y  e a c h  c l i e n t  
S 3 . 8 5  p e r  h o u r .

• I '  b e l i e v e  t h a t  t h i s  c a n  b e  a c c o m p l i s h e d  b y  a n  a m e n d m e n t  t o  
t h e  A l a s k a  Wage  a n d  H o u r  A c t  w h i c h  w o u l d  e x e m p t  d r u g  a n d  
a l c o h o l i s m  c e n t e r s  f r o m  t h e  o b l i g a t i o n  t o  p a y  a m in im u m  w a g e  t o  
p a t i e n t  w o r k e r s .  I  a l s o  b e l i e v e  i t  w o u l d  b e  a p p r o p r i a t e  t o  
a m e n d  t h e  U n i f o r m  A l c o h o l i s m  a n d  I n t o x i c a t i o n  T r e a t m e n t  A c t  b y  
a d d i n g  a  new s e c t i o n  w h i c h  w o u l d  a u t h o r i z e  t h e  D e p a r t m e n t  t o  
f u n d  p r o g r a m s  f o r  w o r k  t h e r a p y  p r o j e c t s ,  i n c l u d i n g  m o n i e s  t o  
p a y  a  c e r t a i n  m i n i m a l  c o m p e n s a t i o n  t o  c l i e n t s  ( l e s s  t h a n  $ 1 . 0 0  
p e r  h o u r  I  w o u l d  t h i n k ) .  HL 192. c u r r e n t l y  c o n t e m p l a t e s  a n  
a n a l o g o u s  i n s t i t u t i o n a l  e m p l o y m e n t  s c h e m e  f o r  s t a t e  p r i s o n e r s  
a n d  i t  m i g h t  b e  p o s s i b l e  t o  pa»'  r e s i d e n t s  i n  l o n g - t e r m
t r e a t m e n t  c e n t e r s  a t  t h e  s a m e  r a t e .

I f  t h e s e  a m e n d m e n t s  a r e  c o n s i d e r e d ,  i t  w o u l d  b e  e s s e n t i a l  
t o  i n c l u d e  l a n g u a g e  s t a t i n g  t h a t  t h e  l e g i s l a t i o n  s e r v e s  a n  
i m p o r t a n t  a n d  e x c l u s i v e  s t a t e  f u n c t i o n  ( t h e  t r e a t m e n t  o f
a l c o h o l i s m  t h r o u g h  f u n d i n g  t o  p r i v a t e ,  n o n - p r o f i t  p r o g r a m s ) .  
T h i s  l a n g u a g e ,  I  b e l i e v e ,  w o u l d  p r o t e c t  t h e  p r o g r a m  f r o m  t h e
a p p l i c a t i o n  o f  t h e  F a i r  ’L a b o r  S t a n d a r d s  A c t  b y  v i r t u e  o f  t h e
h o l d i n g  i n  N a t i o n a l  L e a g u e  v .  U s u r y .

U n f o r t u n a t e l y ,  t h i s  e n t i r e  p r o b l e m  r e g a r d i n g  t h e  p a y m e n t  
o f  w a g e s  t o  c l i e n t s  j u s t  r e c e n t l y  s u r f a c e d .  I  r e a l i z e  t h e  
p r a c t i c a l  p r o b l e m s  o f  s e e k i n g  t h '  e  a m e n d m e n t s  t h i s  l a t e  i n  t h e  
l e g i s l a t i v e  s e s s i o n .  P l e a s e  l e i  k n o w  i f  y o u  s e e  a n y  w a y  o f
o b t a i n i n g  t h e  r e l i e f  b e f o r e  t h e  . _ j s i o n  e n d s .
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RE: P a y m e n t  o f  W a g e s  t o  C l i e n t s
E n g a g e d  i n  Work T h e r a p y  a t  N u g e n ' s  R anch

I n  t h e  p r o g r a m ' s  FY ' 8 3  g r a n t  a p p l i c a t i o n ,  a n d  SOADA's
r e v i e w  o f  t h e  f u n d i n g  r e q u e s t ,  r e f e r e n c e  h a s  b e e n  m ade  t o  t h e
a l l o c a t i o n  o f  f u n d s  f o r  c l i e n t s  e n g a g e d  i n  w o r k  t h e r a p y  a t  
N u g e n ' s  R a n c h .  T h i s  m em oran d u m  h a s  b e e n  p r e p a r e d  i n  o r d e r  t o
a s s i s t  y o u  i n  e v a l u a t i n g  t h e  p r o j e c t e d  c o s t s  o f  w o r k  t h e r a p y  a t  
t h e  f a c i l i t y .

As  y o u  a r e  a w a r e ,  a n  e s s e n t i a l  c o m p o n e n t  o f  t h e  t r e a t m e n t  
p h i l o s o p h y  a t  N u g e n ' s  R a n c h  i s  t o  h a v e  c l i e n t s  t h e r e  e n g a g e  i n  a 
f o r m  o f  " w o r k  t h e r a p y . "  T h e  w o r k  t h e r a p y  i s  d e s i g n e d  t o  p r o v i d e  
c l i e n t s  w i t h  b a s i c  l e a r n i n g ,  l i f e ,  a n d  e m p l o y m e n t  s k i l l s ;  t o
e n h a n c e  t h e  c l i e n t s '  s e n s e  o f  b e l o n g i n g  a t  t h e  f a c i l i t y ;  a n d  t o
p r e v e n t  t h e  " w a r e h o u s i n g "  o f  c l i e n t s  o v e r  a l o n g  p e r i o d  o f  t i m e .
Work t h e r a p y  p r o j e c t s  f o r  e a c h  c l i e n t  w i l l  b e  t a i l o r e d  t o  t h e  
c l i e n t ’ s  i n d i v i d u a l  t r e a t m e n t  p l a n .  O r i g i n a l l y ,  t h e  w o r k  t h e r a p y  
p r o j e c t  w a s  d e s i g n e d  t o  i n v o l v e  c l i e n t s  i n  t h e  f i n a l  r e n o v a t i o n  
o f  t h e  f a c i l i t y  ( p a i n t i n g ,  l a y i n g  c a r p e t ,  e t c . ) ,  a s  w e l l  a s  t o
i n v o l v e  t h e m  i n  g a r d e n i n g  a c t i v i t i e s ,  t h e  r a i s i n g  o f  l i v e s t o c k ,
e t c .

The w o r k  t h e r a p y  p l a n  t h a t  w a s  p r o p o s e d  f o r  t h e  R a n c h
r a i s e d  a l e g a l  q u e i  t i o n  o f  w h e t h e r  o r  n o t  c l i e n t s  s h o u l d  b e  p a i d  
f o r  t h e i r  w o r k .  A f t e r  a  r e v i e w  o f  t h i s  q u e s t i o n  by  my o f f i c e ,  a n d  
t h e  o f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  i t  w a s  c o n c l u d e d  t h a t  t h e  
A l a s k a  Wage a n d  H o u r  A c t  (AS 2 3 . 1 0 . 0 5 0 - 1 5 0 )  an d  t h e  t h e  F a i r
L a b o r  S t a n d a r d s  A c t ,  ( 2 9  USC 2 0 1  e t  s e q . ) ,  r e q u i r e d  t h a t  c l i e n t s  
b e  p a i d  t h e  s t a t u t o r y  m in im u m  w a g e  ( $ 3 . 8 5 )  p e r  h o u r )  f o r  c e r t a i n  
w ork  ( e . g . , r e n o v a t i o n s ) ,  b u t  n o t  f o r  o t h e r  w o r k  ( s u c h  a s  g e n e r a l  
h o u s e k e e p i n g ) .  A l t h o u g h  I d i s a g r e e d  w i t h  t h e  A s s i s t a n t  A t t o r n e y  
G e n e r a l ' s  c o n c l u s i o n  a b o u t  p a y i n g  c l i e n t s  f o r  " f a r m i n g "  a c t i v i -  • 
t i e s ,  i t  w a s  c l e a r  t h a t  t h e  p r o g r a m  w o u l d  h a v e  t o  b u d g e t  m o n i e s  
f o r  t h e  p a y m e n t  o f  c l i e n t s  e n g a g e d  i n  w o r k  t h e r a p y ,  p a r t i c u l a r l y  
i f  t h e  w o r k  r e s u l t e d  i n  a n y  c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t  t o  t h e

•JOHN RC CSC ;
WILSON A. n ic e  
PHILIP B. VOLLAND j 
VIRGINIA OONKIC LC^BO
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p r o g r a m . j W i t h o u t  d i s c u s s i n g  t h e  l e g a l  a s p e c t s  o f  t h i s  p a r t i c u l a r  
p r o b l e m  i n  d e t a i l ,  I w i l l  s i m p l y  n o t e  t h a t  t h e  i s s u e  p r e s e n t s  
som e f a r - r e a c h i n g  i m p l i c a t i o n s  f o r  r e s i d e n t i a l  d r u g  a n d  a l c o h o l ­
i s m  t r e a t m e n t  p r o g r a m s  w h i c h  i n v o l v e  c l i e n t s  i n  w o r k  t h e r a p y .  I  
h a v e  a t  my d i s p o s a l  a n d  ' / i l l  p r o v i d e  t o  a n y  i n t e r e s t e d  R e v i e w  
B o a r d  m e m b e r s  c o p i e s  o f  t h e  l e g a l  o p i n i o n s  p r e p a r e d  o n  t h e  i s s u e  
b y  m y s e l f  a n d  b y  L i n d a  b c o c s i a ,  A s s i s t a n t  A t t o r n e y  G e n e r a l .

The u n c e r t a i n t y  s u r r o u n d i n g  t h i s  i s s u e  p r e s e n t e d  a u n i q u e  
p l a n n i n g  p r o b l e m  f o r  t h e  p r o g r a m  t h i s  y e a r .  B e c a u s e  o f  t h e  
o r i g i n a l  p l a n  t o  e n g a g e  c l i e n t s  i n  a v a r i e t y  o f  w o r k  t h e r a p y ,  
i n c l u d i n g  r e n o v a t i o n  o f  t h e  f a c i l i t y ,  a n d  b e c a u s e  t h e  l e g a l  
q u e s t i o n s  a b o u t  p a y m e n t  w e r e  y e t  u n r e s o l v e d ,  t h e  p r o g r a m  s u b m i t ­
t e d  a g r a n t  r e q u e s t  s u f f i c i e n t  t o  c o v e r  t h e  p a y m e n t  o f  w a g e s  f o r  
a l l  a n t i c i p a t e d  w o r k  t h e r a p y .  A t  t h e  s a m e  t i m e ,  t h e  p r o g r a m  
p u r s u e d  t h e  a l t e r n a t i v e  o f  c o m p l e t e  r e n o v a t i o n  o f  t h e  f a c i l i t y  b y  
a g e n e r a l  c o n t r a c t o r  a n d  t h e  e l i m i n a t i o n  o f  r e n o v a t i o n  w o r k  f r o m  
t h e  c l i e n t  w o r k  t h e r a p y  p l a n .  B o t h  a l t e r n a t i v e s  h a d  t o  b e  p u r s u e d  
w h i l e  a w a i t i n g  a r e s p o n s e  f r o m  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e .  As  
a c o n s e q u e n c e ,  t h e  FY ' 8 3  g r a n t  r e q u e s t  i n c l u d e s  a p p r o x i m a t e l y  
$ 2 3 5 , 0 0 0  f o r  c l i e n t  w a g e s  e v e r ,  t h o u g h  t h e  r e n o v a t i o n  c o n t r a c t  f o r  
t h e  f a c i l i t y  c a l l s  f o r  t h e  c o m p l e t i o n  o f  a l l  f i n i s h  w o rk  i n  t h e  
m a in  b u i l d i n g .  N o n e t h e l e s s ,  a  s u f f i c i e n t  a m o u n t  o f  g r a n t  f u n d s  
n e e d  t o  b e  a l l o c a t e d  t o  t h e  p r o g r a m  t o  c o v e r  t h o s e  w o r k  t h e r a p y  
a c t i v i t i e s  w h i c h  d o  r e q u i r e  t h e  p a y m e n t  o f  w a g e s .

The p r o g r a m  h o p e s  t o  r e d e s i g n  i t s  w o r k  t h e r a p y  p r o g r a m  s o  
a s  t o  i n v o l v e  c l i e n t s  i n  a c t i v i t i e s  w h i c h  c a n  p r o v i d e  t h e  
b e n e f i t s  o f  p e r s o n a l  l a b o r ,  b u t  w h i c h  w i l l  n o t  r e q u i r e  t h e  
p a y m e n t  o f  t h e  s t a t u t o r y  m in im u m  w a g e .  F o r  i n s t a n c e ,  i t  i s  
a n t i c i p a t e d  t h a t  c l i e n t s  c o u l d  r a i s e  c r o p s  a n d  b e d d i n g  p l a n t s  i n  
a g r e e n h o u s e  f o r  s a l e  t o  t h e  c o m m u n i t y ,  n o t  b e  p a i d  a n  h o u r l y  
w a g e  f o r  t h i s  w o r k ,  b u t  y e t  r e t a i n  t h e  p r o c e e d s  f r o m  s a l e  i n  a 
s p e c i a l  f u n d  r e s e r v e d  e x c l u s i v e l y  f o r  t h e  b e n e f i t  o f  c l i e n t s .  The  
p r o g r a m  a l s o  i n t e n d s  t o  p u r s u e  l e g i s l a t i v e  a m e n d m e n t s  t o  t h e  
A l a s k a  Wage a n d  H o u r  A c t  n e x t  y e a r  i n  o r d e r  t o  p r o v i d e  a 
c l a r i f i c a t i o n  o f  t h e  c u r r e n t  s t a t e  o f  t h e  l a w  a n d  e n a b l e  d r u g  and  
a l c o h o l  p r o g r a m s  t o  f u l l y  f u n d  w o r k  t h e r a p y  p r o j e c t s .

N one  o f  t h i s  i s  t o  s u g g e s t  t h a t  t h e  p r o g r a m  i s  o p p o s e d  t o  
p a y i n g  c l i e n t s  a  w a g e  f o r  t h e  w o r k  t h e y  p e r f o r m  d u r i n g  w o rk  
t h e r a p y .  R a t h e r ,  t h e  p a y m e n t  o f  w a g e s  t o  c l i e n t s  h a s  i t s  own  
i n h e r e n t  t h e r a p e u t i c  v a l u e  —  i t  a s s i s t s  i n  t h e  e n h a n c e m e n t  o f  
p e r s o n a l  p r i d e  a n d  d i g n i t y  a n d  p e r m i t s  c l i e n t s  t o  m a n a g e  t h e i r  
own f i n a n c e s .  B u t  t h e  p a y m e n t  o f  a s t a t u t o r y  m in im u m  w a g e  f o r  a l l  
w o rk  t h e r a p y  p r e s e n t s  a s i g n i f i c a n t  e c o n o m i c  c o s t  t o  t h e  p r o g r a m  
t h a t  t h r e a t e n s  t h e  d e v e l o p m e n t  o f  s u c c e s s f u l  w o r k  t h e r a p y  p r o ­
j e c t s  u n l e s s  a d e q u a t e  f u n d s  a r e  p r o v i d e d .  H o p e f u l l y ,  t h e  p r o b l e m  
c a n  b e  r e s o l v e d  d u r i n g  t h e  c o m i n g  y e a r .



G o v e r n o r ' s  R e v i e w  B o a r d  o n  A ] c o h o l i s m  
May 2 5 ,  1 9 8 2

i

: :|

Yotlr e v a l u a t i o n  o f  t h e  p r o g r a m ' s  r e q u e s t  f o r  g r a n t  f u n d s  
t o  c o v e r  - c l i e n t  w a g e s  s h o u l d  b e  made i n  r e c o g n i t i o n  o f  t h e  f a c t  
t h a t  t h i s  i s s u e  i s  y e t  u n r e s o l v e d ,  a n d  t h a t  t h e  w ork  t h e r a p y  
p r o g r a m  e m p l o y e d  a t  N u g e n ' s  R anch  may n o t  i n c u r  t h e  e x p e n s e s  
o r i g i n a l l y  e s t i m a t e d  b y  t h e  g r a n t  r e q u e s t .

P a g e  - 3 -



STATE OF ALASKA
FISCAL NOTE R e v i s i o n  D a t e  O r i g i n a l *  1 - c :

I. R E Q U E S T CS for Rouse

B i l l / R e s o l u t i o n  N o . : B i ll 182 (HESS) 

T i t l e :  " . . . r e s i d e n t i a l  dr u g  abuse..

1 1 . F I S C A L  D E T A I L

A g e n c y  A f f e c t e d :  L abor

S p G n s o r :  R e p r e s e n t a t i v e  Barnes 

R e q u e s t o r !  He a 11 n , ed uc at i o n  , a no oocia 

Services

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f D o l l a r s )

P r o g r a m  C a t e g o r y  A f f e c t e d : Wo nce'r Fro

BR U ,  P r o g r a m  of S u b p r o g r a m ' s j  A f r e e  
L a b o r  St an d a r d s and Safety

i t  :: a or

O P E R A T I N G

FY 83 FY 8 4 FY 85  | FY 86 FY 87 I FY 88  I

1 1
100 P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 00  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T

6 0 0  L A N D  & S T R U C T U R E S

7 0 0  G R A N T S ,  C L A I M S ,  E T C

65.0 68.9 73.0 77.4 |82.0

12.4 13.1 13.9 14.7 |15.6

23.2 24.6 26.1 27.7 29.4

2.5 2.7 2.9 3.1 " 3 . 3  "

4.0

T O T A L  O P E R A T I N G 107.1. 109.3 115.9 L22.9 130.3

r_ C A P I T A L

R E V E N U E

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

III. S O U R C E  O F  F U N D S  T O  O F F S E T  F I S C A L  I M P A C T  O F  B I L L : N o t  availa ble.

G E N E R A L  F U N D  

F E D E R A L  F U N D S  

O T H E R  ( S p e c i f y  S o u r c e )

107.1 109.3 115.9 1122.9 1 30.3

P O S I T I O N S :

F U L L - T I M E

P A R T - T I M E

T E M P O R A R Y

?. 2 1 2 2 1 2

1 1

1

1

IV. A N A L Y S I S :  A t t a c h  a s e p a r a t e  p a g e  f o r  a n ^ . A h a  lysis

f
A

Ph one : 4 6 5 - 4 87 0

D i v i s i o n :  L abor S t a n d a r d s and Saf e t y /  / Date:

A p p r o v e d  by C o m m i s s i  o n e  r:”̂! "  Robi son<v-7̂ £-?v u Date:

D e p a r t m e n t :  La bor
i l />: A’. i v ■ —

1 /
Date: A P ril 26> 1933

Di s t r i b u t i c n :

O r i g i n a l  to L e g i s l a t i v e  F i n a n c e

C o p y  to O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  (for  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )

C o p y  to D e p a r t m e n t  ( f o r  G o v e r n o r  i n t r o d u c e d  b i l l s )

C o p y  to S p o n s o r

C o p y  to R e q u e s t o r  (if d i f f e r e n t  f r o m  S p o n s o r )  3 / 8 / 8 3



Detail Bill A n a l y s i s  House Bill 182

U nd er this bill a la rge  segment of the work force c u r r e n t l y  e n t i t l e d  to full 

c o v e r a g e  for m i n i m u m  w a g e  w o u l d  no l o n g e r  be c ov e re d ,  and as a resu lt the 

D e p a r t m e n t  of Labors' work load to e ns u r e  w o r k er s are not abus ed end unf air  

t rade  p r ac t i c e s  d o  not o c c u r  w ou ld  be i ncr e a s e d.

The D e pa r t m e n t  will requi re on e Wage and Hou r I nv es t i g a t o r  l o c a t ed  in A n c h o r a g e  

to ha ndl e the additi ona l w o r k l o a d .  In a d d i t i o n ,  a C ler k T yp i s t  II will be 

n e c e s s a r y  to lend the i n v e s t i g a t o r  s u p p o r t  and free the p o s it io n to m a k e  field 

call s.

A s s u m p t i o n s :

E f f e c t i v e  d a t e  o f  Ju l y  1, 1983

6 %  per a n n u m  i n f l a t i o n  rate

E q ui p m e n t  c o s t  in FY 1984 is a o n e - t i m e  item

Po tential for 22 se pa r a t e  pr ogr ams  that will r e q u i r e  m o n i t o r i n g  (13 c u r r e n t­

ly o p e r a t i n g  w i t h  an a ve r a g e  m o n t h l y  c a p a c i t y  o f  350 c l i e n t s ) .

L E G :A :12



POSITION TITLE
Wage and Hour Inv estigator I

TYPE OF POSITION
PFT ^

STAFF MONTHS 
12

CONTINUATION LEVEL
TYPE OF EXPEND 11UITE! I _ L

S.:
ADDITION

RP NUMBER
HB 182

n n .

PCN NUMBER

1

PERSONAL SERVICES'
Sa 1 a ry
BeneTi t s
Supplemental  B e n e f i t s
F ixed  B e n e f i t s

30,886

4 ,902

1,893

2,880

TOTAL PERSONAL SERVICES 01

Trave l 07
C on t r a c t u a l OS
Commodi t i  es OA

Equipment OS
Othe r

TOTAL COST

RECEIPT CODE

J H Q _

.V.V.V.V. v!v!v!v!
•: xxvXv: v.v.w.v

FUNDING SOURCE
Fede ra l  R ec e ip t s  1002
G .F .  Match 1003
Genera l  Funds 100*1

l -A Rec e ip t s 100S
Program R ec e ip t s  1028
Other

FOR Bf,M USE ONLY 
AA KEY NUMBER -----

7 I T O T T

40,561

7 2 7 W

T 27R T T

1,0015"
17500"

T T T ^ T

6 7 , 9 2 1

2

RANGE/STEP
16 A

BRU PRIORITY

BARG. UNIT 
GfiU

LOCATI ON
Anchorage

FORM 12 PAGE/LINE f ' f.-'APHROY*) .DFSAT'r 
! ;GuV. ; '

ELECTION DISTRICT LEG. : ■. •.-.'.I •.
JUSTIFICATION

This pos iti on wil l d e t e r m i n e  c ompliance w i t h  work 

t h era py wage r e q u ir em ent s; p e rfo rm on si te  ins pe ct i o n  

of f a c i l i t i e s ;  i n t e r vi ew  pa tients and staff; re- 

r e v i e w  case records for de ter min ati ons  a n d  personnel 

actions for w ag e  rates.

The incunbent will be required to travel e x te n s i v e l y  

t h rou gho ut the Sta te , t he ref ore , $ 1 2 , 4 0 0  has been r e q u e s t­

ed f o r  in-state t r a v e l .

Contractual s erv ice s includes $ 4 t0 68  for indirect support 

services, $3,400 in rent, and $5, 000  for basic o p e rat ing  

e x p e n s e s .

The eq uipment line items includes $ 1 ,5 00  to p u r c ha se  basic 

office equipment for this position.

p
t

113 REQUEST FOR 
NEW POSITION

a g e n c y  L a b o r

p r o g r a m  W o r k e r P r o t e c tion.

b r u  Labor S t a n d ards & Safety 

c o m p o n e n t  _ W a q e  anclJ.lo.ur_______________

Pnge 1 of « !
Revised Date

01 -113617/117) 15



1.
POSITION TITLE
Clerk Typ is t  II A

2. TYPE OF POSITION 1 STAFF MONTHS 
PFT __ , 12

RP NUMBER
HB 182

PCN NUMBER

I 3- CONTINUATION LEVEL J |  ADDITION J X X J

' R . IYPE UF EXPEND 11 URL Am u Un 7

1 2 3
PERSONAL SERVICES’

17,657

24,421

5 . S a l a r y
6 . Benef  i t s 2,802

7 ‘ Supplementa l  B e n e f i t s 1,082 .
8. F i xed  B e n e f i t s 2,880
9 . TOTAL PERSONAL SERVICES 01

10 . T r a v e l  02
H 11*

Con t r a c t u a l  03 A 10,725
1 12 . Commodi t ies O'* A 1,500

13. Equipment 05 A 2,500
j Ti. Other
P 15., TOTAL COST 39,146

RECEIPT CODE FUNDING SOURCE
16. Fede ra l  R e c e ip t s  1002 A

17. G .F .  Match 1003
18. iOO Genera l  Funds 10U'I 39.146
19. 1-A R e c e ip t s  1005
20. Program R ec e ip t s  1028 A

1 2’*
Other

i

|:l FOR 0AM USE ONLY | 

S I RA KEY NUMBER------------ " ---------------" -------------- " -------------- " ---------------1

RANGE/STEP
7A

BRU PRIORITY

BARG. UNIT 
GGU

LOCATION
An chorage J

FORM 12 PACE/LINE

ELECTION DISTRICT
GOV.

LtC,
.. i

j APPRO.', ( tHSAJ’t

JUSTIFICATION

This position will lend clerical s upp ort  to the Wag e and 

Hour Investigator. Type c or re s p o n d e n c e  for s i g natu re of 

composer; including p r e p a r a t i o n  of technical or legal d o c­

uments, complex material (i.e. r eg ul a t i o n s ,  form layouts 

and masters), t r a n s c r i b e  from d ic t a t i on , tape recording 

or draft. C om pi le  Wage and Hour a c t i v i t y  data, type 

statistical a n d / o r  i n ve sti gat ive  d o cu m e n t a r y  reports.

Cont rac tua l services include $2,325 for indirect suppor t 

services, $3,40 0 in rent, and $5,0 00 for other normal 

operating costs.

The equipment line items include $2, 500  to p u rc h a s e  basic 

office equipment for this position.

S13 REQUEST FOR 
NEW POSITION

I. ■ *. -

agency Labor

p r o g r a m  W or k e r  P r o t e ction

h r u  _ Labor--SLandaxds &_Safety_ 

c o m p o n e n t  _Waye. n nd Jl u u c_______________

Page % ?f 2

I Revised Date

8 FY  84

01-1150 I7/H2I • 13



* S E L E C T  A

* * * * *  B R O W S E  F I L E IN BI L L O R D E R * * * * *
B I L L  N U M B E R S T A T U T E A C T I O N

HB 180 1 8 - 5 6 . 0 9 8 R E F E R E N C E

HB 180 18. 56.101 A D D E D

HB  130 18 .56.101 A M E N D E D

HB 181 01 . 1 0. 07 0 R E F E R E N C E

HB 181 0 8 . 0 3 . 0 1 0 A M E N D E D

HB 181 0 8 . 8 6 . 0 1 0 R E F E R E N C E

HB 181 0 8 . 8 6 . 0 7 0 R E P L & R E I N

HB 1 81 0 8 . 8 6 . 1 5 0 A M E N D E D

HB 181 0 8 . 8 6 . 1 8 0 A M E N D E D

HB 182 2 3 . 1 0 . 0 5 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 5 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 0 A D D E D

HB 182 2 3 . 1 0 . 0 7 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 8 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 8 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 9 0 R E F E R E N C E

ILL N U M B E R  AMI) H I T  E N T E R B I L L  N U M B E R 1-IB 182 S T A T U T E  23

S E L E C T  A B

R E T U R N  TO M A I N  M E N U  ?
■KttXKW B R O W S E  F I L E  IN B I L L  O R D E R

„.L N U M B E R S T A T U T E A C T I O N

182 2 3 . 1 0 . 0 9 0 R E F E R E N C E

1 82 2 3 . 1 0 . 0 9 5 R E F E R E N C E

1 82 2 3 . 1 0 . 1 0 0 R E F E R E N C E

1 82 2 3 . 1 0 . 1 0 5 R E F E R E N C E

18.2 2 3 . 1 0 . 1 1 0 R E F E R E N C E

182 2 3 . 1 0 . 1 1 5 R E F E R E N C E

182 2 3 . 1 0 . 1 2 0 R E F E R E N C E

182 2 3 . 1 0 . 1 2 5 R E F E R E N C E

1 82 2 3 . 1 0 . 1 3 0 R E F E R E N C E

1 82 2 3 . 1 0 . 1 3 5 R E F E R E N C E

1 82 2 3 . 1 0 . 1 4 0 R E F E R E N C E

182 2 3 . 1 0 . 1 4 5 R E F E R E N C E

182 2 3 . 1 0 . 1 5 0 R E F E R E N C E

182 3 3 . 3 2 . 0 5 0 R E F E R E N C E

1 82 4 7 . 3 7 . 2 4 5 A D D E D

182 4 7 . 3 7 . 2 7 0 A D D E D

182 4 7 . 3 7 . 2 7 0 R E F E R E N C E

:r 1 2 4 . 3 0 . 1 3 0 R E F E R E N C E

1 0 1 . 1 0 . 0 6 0 A D D E D

_ N U M B E R  AND  H I T  E N T E R B I L L  N U M B E R  SB 1 S T A T U T E  01

R E T U R N  TO M A I N  M E N U  ?



* * * * *  B R O W S E  F I L E IN B I L L  O R D E R  * * * * *
B I L L  N U M B E R S T A T U T E A C T I O N

HB 180 1 8 . 5 6 . 0 9 8 R E F E R E N C E

HB 180 18. 56.101 A D D E D

HB 180 18. 56.101 A M E N D E D

HB 181 0 1 . 1 0 . 0 7 0 R E F E R E N C E

HB 181 0 8 . 0 3 . 0 1 0 A M E N D E D

1-IB 181 0 8 . 8 6 . 0 1 0 R E F E R E N C E

HB 181 0 8 . 8 6 . 0 7 0 REPL.6REIN

HB 181 0 8 . 8 6 . 1 5 0 A M E N D E D

HB 181 0 8 . 8 6 . 1 8 0 A M E N D E D

HB 182 2 3 . 1 0 . 0 5 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 5 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 0 A D D E D

I-IB 182 2 3 . 1 0 . 0 7 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 5 R E F E R E N C E

I-IB 182 2 3 . 1 0 . 0 8 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 8 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 9 0 R E F E R E N C E

BI L L N U M B E R  AND  HI T E N T E R BI LL  N U M B E R  HB 182 S T A T U T E  2 3 1 0 0 9 0

R E T U R N  TO N A I M  M E N U  ?



• P r o p o s e d  CSHB  1 8 2  (H E S S )  
D a v e  P a lm e r  
A p r i l  4 ,  1 9 8 3

S e c t i o n  1: ( a )  A u t h o r i z a t i o n  i s  g i v e n  f o r  e x e m p t i o n  t o  t h e  S t a t e
m in im um  w a g e  (AS 2 3 . 1 0 . 0 5 0  -  50  c e n t s  p e r  h o u r  g r e a t e r  
t h a n  p r e v a i l i n g  F e d e r a l  m in im um  w a g e  o r  $ 2 . 6 0 / h o u r  
w h i c h e v e r  i s  g r e a t e r )  f o r  p a r t i c i p a n t s  i n  w o rk  t h e r a p y  
p r o g r a m s .

( b )  T he  C o m m i s s i o n e r  i s  r e q u i r e d  t o  a d o p t  r e g u l a t i o n s  
r e g a r d i n g  p a y m e n t  f o r  w o r k  t h e r a p y  w h i l e  c o n s i d e r i n g  
s p e c i f i c  c r i t e r i a  i n d l u d e d  i n  t h e  b i l l .

S e c t i o n  2 :  ( a )  W ages p a i d  f o r  w o rk  t h e r a p y  a r e  c o n s i d e r e d  a l l o w a b l e
o p e r a t i o n a l  c o s t s  a n d  a r e  e l i g i b l e  f o r  r e i m b u r s e m e n t  by 
g r a n t s .

( b )  No p a r t  o f  w a g e s  e a r n e d  may b e  d e d u c t e d  f o r  ro o m , 
b o a r d  o r  s e r v i c e s .

S e c t i o n  3:

( c )  W ages mav b e  h e l d  i n  t r u s t  a n d  d i s b u r s e d ,  w i t h  
c o n s e n t  f o r  s p e c i f i c  p u r p o s e s .

W ork t h e r a p y  i s  d e f i n e d .

No e f f e c t i v e  d a t e .

T h e  i m p e t u s  f o r  1IB 182 i s  t h e  N u g e n  R a n c h ,  a  t r e a t m e n t  f a c i l i t y  f o r  
c h r o n i c  a n d  d e b i l i t a t i o n  a l c o h o l i c s .  A c o m p o n e n t  o f  t h e  t r e a t m e n t  
p r o g r a m  i s  w o r k  on  t h e  r a n c h  i n  e x c h a n g e  f o r  m i n i m a l  c o m p e n s a t i o n .  W ith  
t h e  i n t e n t  on  e s t a b l i s h i n g  l o s t  w o r k  h a b i t s ,  d e v e l o p i n g  s e l f  e s t e e m ,  a n d  
r e k i n d l i n g  p o s i t i v e  w o rk  a t t i t u d e s ,  w o rk  a s  t h e r a p y  i s  u s e d  a t  t h e  
r a n c h .  H o w e v e r ,  F e d e r a l  a n d  S t a t e  m in im um  w a g e  l a w s  a p p l y .  HB 182 
p r o v i d e s  a n  e x e m p t i o n  f ro m  t h e  S t a t e  m in im um  w a g e ,  w h i c h  e x c e e d s  t h e  
F e d e r a l  m in im um  w a g e .

E x e m p t i o n s  t o  Llie S t a t e  m in im um  w a g e  c u r r e n t l y  e x i s t  (AS 2 3 . 1 0 . 0 7 0 )  f o r :

1. I n d i v i d u a l s  w h o s e  e a r n i n g  c a p a c i t i e s  a r e  r e d u c e d  by p h y s i c a l  
o r  m e n t a l  d e f i c i e n c i e s ,  a g e  o r  i n j u r i e s .

2 .  A p p r e n t i c e s  ( a p p r o v e d  by t h e  C o m m i s s i o n e r )

3 .  A l e a r n e r ,  s u b j e c t  t o  c o n d i t i o n s  s e t  by t h e  C o m m i s s i o n e r .

DHSS P o s i t i o n :  T h e  p o s i t i o n  p a p e r  r e l a t e s  t o  IIB 1 8 2 ,  n o t  p r o p o s e d
CSHB 1 8 2 .  i t  i s  r e l e v a n t .  T h e  DHSS a s k s  t h a t  t h e  e x e m p t i o n  a p p l y  t o  
p r o g r a m s  d e s i g n e d  t o  l a s t  o v e r  120 d a y s .  S h o r t - t e r m  p r o g r a m s  w o u ld  b e  
r e q u i r e d  t o  p a y  pr* a i l i n g  m in im um  w a g e .

F i s c a l  N o t e :  T h e  f i s c a l  n o t e  f o r  IIB 182 i s  z e r o .  H o w e v e r ,  t h e  CSHB 182 
r e q u i r e s  t h e  d e v e l o p m e n t  o f  r e g u l a t i o n s  a n d  i m p l i e s  t h a t  r e v i e w  o f  
p r o g r a m s  w o u ld  h e  n e c e s s a r y  t o  a s s u r e  c o m p l i a n c e  w i t h  t h o s i  r e g u l a t i o n s .  
I f  n o t  d o n e  b e f o r e  t h e  h e a r i n g ,  t h e  f i s e a L  n o t e  r e q u i r e s  r e v i s i o n .
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HOUSE BILL 182

"An Act exempting participants in residential drug abuse and alcoholism 

treatment programs from Alaska's minimum wage provisions, and providing 

a wage scale."

The Department of Health and Social Services is supportive of this 

legislation.

The issues and remedies surrounding this proposed legislation arose with 
the advent of a long term care program for the chronic and significantly 

debilitated alcoholic. The individuals to be served by these programs 

have long histories of unemployment, skill depreciation, loss of positive 

employment experiences and loss of positive life experiences. Long term 

care is defined as treatment lasting from a minimum 120 days to a maximum 

of 2 years with an average length of 1 year.

One of the intents of long term care treatment program is to have clients 

engage in a form of work therapy as part of their overall treatment regime. 

Such work therapy will be designed to help the client re-establish or 

re-learn basic learning, life and employment skills. It is the intent of 

the long term care treatment program to be more than a warehouse for the 

most severely afflicted casualties of the disease alcoholism.

The Department is also concerned that clients' rights be protected. The
Department is also concerned that short term treatment programs provide 

intensive therapy to appropriate clients. To this end the Department of

Health and Social Services would recommend the following.

House Bill No. 182, lines 12 through 14 be amended to read:

(b) Participants in residential drug and alcoholism 

treatment programs [designed to exceed 120 days in length,] 

may be paid less than the minimum wage prescribed in 

AS 23.10.050-23.10.150 for work therapy, as defined in 

AS 47.37.270.

House Bill No. 182, lines 16 through lb be amended to read:

Sec. 47.37.245. Wages of Patients. Participants in 

residential drug abuse and alcoholism treatment programs,

[designed to exceed 120 days in length,] shall be paid for 

work therapy, as defined in AS 47.37.270, at the '’ates 
established under AS 33.32.050. [AS 33.32.050(a)].

These recommended changes would have the effect of limiting the applica­

bility of the exemption from the minimum wage law. It is the Department's 
position that only long term care treatment programs, (designed to exceed 

120 days) be exempted.
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