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Detail Bill Analysis House Bill 182

Under this bill a large segment of the work force currently entitled to full
coverage for minimum wage would no longer be covered, and as a result the
Department of Labors®™ work load to ensure workers are not abused and unfair
trade practices do not occur would be increased.

The Department will require one Wage and Hour Investigator located in Anchorage
to handle the additional workload. In addition, a Clerk Typist Il will be
necessary to lend the investigator support and free the position to make field

calls.

Assumptions:
Effective date of July 1, 1983
6% per annum inflation rate

Equipment cost in FY 1984 1is a one-time item

Potential for 22 separate programs that will require monitoring (13 current
ly operati j with an average monthly capacity of 350 clients).

LEG:A:12



POSITION TITLE
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BARG.
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17.
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20.
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POSITION TITLE
Clerk Typist 1
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m AIlM
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10,72%1

1,500
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39.146
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PFT 12 MB 182
CONHNUAT ION LEVEL ADDITION LEE
IYPL 01 EXPEND 1 1URL
1 2
PERSONAL SERVICES*®
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Commodities 1
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Federal Receipts 1002
G.F. Match 1003
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I-A Receipts 1005
Program Receipts 1020
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AGENCY Lal2DC
program
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01-UJo I7/1121 w1

RANCE/STEP
TA
DRU PRIORITY

BARG.
GGU
LOCATION
Anchorage A

UNIT FORM 12 PACE/LINE

ELECTION DISTRICT

JUSTIFICATION

This position will lend clerical
Hour Investigator.
composer;
uments, complex material
and masters),
or draft.

statistical

support to
(i.e. regulations,
transcribe from dictation,
and/or
Contractual services

services, $3,400 1in
operating costs.

include $2,325 for
rent,

The equipment line items
office equipment for this position.

_Worker_Pr_ntection

Page of

Revised Date
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Compile Wage and Hour activity data,
investigative documentary

ti

the Wage and

Type correspondence for signature of
including preparation of technical

or
form

legal doc—
layouts

recording
type

reports.

indirect support
and $5,000 for other normal

include $2,500 to purchase basic

Tax ju wsiz i

| FY 84 i



MEMORANDUM State of Alaska

to: Robert L. Cole DATE: pril 12, 1982
Coordi nator
Office of Alcoholism/Drug Abuse file no- J66-484-82

TELEPHONE NO: 465-3 603
FROM: WILSON L. CONDON sucject: Payment of Wages
ATTORNEY GENERAL in Therapeutic

Work Program
By: /)
Linda Scoccia
Assistant Attorney General

You have asked several questions regarding payment
of wages to clients of Nugen®s Ranch, a long-term alcohol
treatment Ffacility, for work that they do while residing at
the Ranch. You state that a component of the program at
Nugen®s Ranch is work therapy, and that the program will
develop a farm, with the clients engaging 1in such activities
as harvesting crops, tending a greenhouse, and doing general
housekeeping at the Ranch, as well as assisting nearby farmers
with their crops. You also state that any proceeds in food
or money will go back 1into facility operations.

You pose a series of questions regarding coverage
of the client-workers for the above-mentioned activities
under state and federal law; essentially, three 1issues are
raised by your questions: (1) are the clients employees?;
(2) if yes, are they working in covered employment?; and
(3) if yes, are they exempt by virtue of their disability?

The state and federal laws which cover questions of
minimum wage and overtime are, vrespectively, the Alaska Wage
and Hour Act, AS 23.10.050-.150, and the Federal Labor
Standards Act (FLSA), 29 USC &8201-219, and the regulations
adopted thereunder. AS 23. 10.065 /1 provides in pertinent
par t:

MINIMUM WAGES. An employer shall pay
to each of his employees wages at a rate
of not 1less than 50 cents an hour
greater than the prevailing Federal
Minimum Wage Law or $2.60 an hour, which—
ever 1is greater, for hours worked in a
pay period, whether the work 1is measured
by time, piece, commission or otherwise.

/1 The federal counterpart 1is 29 USC 8206. Since both federal
and state law seem to apply, and state law 1is based on the
federal law, see McGinnis v. Stevens, 543 P.2d 1221 (Alaska
1975), and, for purposes of this 1inquiry, they are virtually
interchangeable, I shall not focus exclusively on either.

02-001 A(Hev.10/79)



Robert L. Cole April 12, 1982
Coordi nator _ Page Two
Office of Alcoholism/Drug Abuse

Both state and federal law have provisions exempting certain
categories of workers from payment of the minimum wage [l_ and

providing, 1instead, for payment of less than the minimum
wage. AS 23.10.070 provides 1in pertinent part:
Sec. 23.10.070. EXEMPTIONS FROM
MINIMUM WAGE. To the extent necessary

to prevent curtailment of opportunies

of employment, the commissioner may by
regulations or orders provide for the
employment at wages Jlower than the mini—
mum wage prescribed in AS 23.10.050 -
23.10.150 or

(1) an individual whose earning
capacity 1s 1impaired by physical or
mental deficiency, age, or injury, at
the wages and subject to the restric-—
tions and for the period of time which
is fixed by the commissioner . ¢ . /3

Under state regulation, however, persons participating 1in
alcohol rehabilitation are specifically excluded ] 4 from the
application of this statute. /5

/2 AS 23. 10. 070 and 29 USC 8214, respectively.

\
/3 The federal exemption is similar, applying to those
“hose wearning capacity or productive capacity 1is 1impaired
by age or physical or mental deficiency or 1injury", 29 USC
8214(c)(1).

/4 Federal regulations, 29 CFR 529.1-529.17, discussed
below, exclude such persons if their earning or productive
capacity 1s so impaired tint they are not able to earn the
statutory minimum wage.

/5 8 AAC 15.120 provides 1in part:

MINIMUM WAGE EXEMPTION FOR HAND I-
cAPpEO Persons.

() Persons undergoing rehabilitation

treatment or therapy relating to nar —

cotics or alcoholism are not considered
handicapped for the purposes of AS 23.-
10.070 and this section.



Robert L. Cole April 12, 1982
Coordinator _ Page Three
Office of Alcoholism/Drug Abuse

Nor 1is the characterization of the work as "thera-—
peutic™ determinative; the question 1is whether the patient/client
is an employee, that 1is, whether he or she 1is employed by the
program. The FLSA simply defines "employ" _/j> as "to suffer
or permit to work". 29 USC 8203(g)- The test adopted by
the federal <courts looks to the "economic reality”™ of the
situation in determining the existence of an employment
relationship. In Souder v. Brennan, 367 F. Supp. 808 (D.C.

Cir. 1973), patient-workers in state hospitals for the mentally
111 and mentally retarded sought a determination that the
provisions of the FLSA applied to them. The court found 1in
their favor, and stated:

[T]l]he reality 1is that many of the patient-
workers perform work for which they are in
no way handicapped and from which-the 1in—
stitution derives full economic benefit.

So long as the 1institution derives any con—
sequential economic benefit thr economic
reality test would indicate an employment
relationship rather than mere theraputic
exercise. To hold otherwise would be to
make therapy tfie sole justification for
thousands of positions as dishwashers,
kitchen helpers, messengers and the like.

367 F. Supp. at 813 (footnotes omitted).

After this decision, the U.S. Department of Labor

promulgated, 1in 1975, new regulations JJ_ implementing the
holding of this case. The regulations expressly apply to
"patient-workers™ in "residential centers for drug addicts or
alcoholics™. J8 The regulations define "employment relation—

ship™ as foilows:

/6 The Alaska Wage and Hour Act does not define "employ",
but AS 23.10.145 provides:

DEFINITIONS. Terms wused in AS 23.10.-
050--23.10.150 shall be defined, where
applicable, as they are defined in the

federal Fair Labor Standards Act of
1938, as amended, or the regulations
adopted wunder it.

/7 29 CFR 529.1-529.17
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Alcohol ism/"rug Abuse

"Employment relationship” generally
arises whenever a patient is suffered
or permitted to work. The toal facts
surrounding a given situation, other
than those factors specifically ex-—
cluded in this subsection, determine
whether the test 1is satisfied. A
major factor in determining whether or
not an employment relationship exists
under this Part 1is whether the work
performed 1is of any conseouentia l eco—
nomic benefit to the 1inst cution .
Generally, work shall be considered
to be of consequential economic benefit
if it is of the type that nonhandi —
capped workers normally perform, 1in
whole or 1in part, in the 1institution
or elsewhere. A patient does not,
however, become an employee merely if
he or she performs personal house—
keeping chores, such as maintaining
his or her own, quarters, or receives
a token remuneration for his v.r her
services. Nor does the patient be—
come an employee 1if engaged 1in such
activities as making craft products,
where the patient voluntarily engages
in such activity and the products be—
come the property of the patient making
them, or the funds resulting from the
sale of the products are divided among
the patients participating in that pro—
gram or are used for purposes of pur —
chasing materials consumed 1in making
the craft products. On the other hand,
determination of an employment relation—
ship does not depend on the level of
performance of the patient or whether
the work 1is of theraputic value to the
patient. /9

529.2(d). Emphasis added.
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Thus, the critical factor in determining the existence of an
employment relationship 1is whether the program derives any
"consequential economic benefit” from the work done by the

clients or patients. As the regulation further states, such
a benefit usually 1is found if the work 1is of the type that
is usually performed by nonhandicapped workers. In the

context of your pr gram and the therapeutic purpose of the
activities enumeraled above, this question is not quite as
susceptible of an eusy answer as it 1is 1in the case of an in—
stitution such as a n.”ntal hospital which employs its
patient as "dishwashe-s, kitchen helpers, messengers and the
like". It does not seem as likely that at Nugen®s Ranch a
client tending a garden, for example, would be displacing or
impairing the employment opportunities of another potential
employee that the program would otherwise hire to perform
that task. However, this question need not be decided, with
respect to the activities you have described, because the
final 1Issue raised (I have saved the best for last) resolves
the problem.

AS 23.10.0C5 1lists employees who are exempt from

the provisions of the Al.aska Wage and Hour Act. Subsections
(1) and (2) are dispositive. Subsection (1) provides:
(1) an Individual employed 1in agricul —

ture which Includes farming in all 1its
branches and, among other things, includes
the cultivation and tillage of the soil,,
dairying, the production, cultivation,
growing, and harvesting of any agricultural
or horticultural commodities, the raising
of livestock, bees, fur-bearing animals,
or poultry, and any practice”™ (including
forestry and lumbering operations) per —
formed by a farmer or on a farm as an in-—
cident to or in conjunction with the
farming operations, including preparation
for market, delivery to storage or to
market or to carriers for transportation
to market;



Robert L. Cole April 12, 1982
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Office of Alcoholism/Drug Abuse
Subsection (2) provides:

(2) an individual employed 1in the

catching, trapping, cultivating or

farming, netting or taking of any kind

of fish, shellfish, or other aquatic

forms of animal and vegetable life;

Thus under Alaska law, Njgen®s Ranch 1is not required
to pay minimum wages to 1individuals engaged 1in general house—
keeping /10, harvesting crops /11, tending a greenhouse,
caring for animals, or fishing; nor 1is it required to do so
under federal law. /12 It must be emphasized, however,
that the 1inquiry 1is a factual one, and therefore each situa-—
tion must be individually examined to determine whether the
minimum wage laws apply. If clients of Nugen®s Ranch were to
engage 1in activities other than those you have described, the
questions regarding applicability of the minimum wage laws
would have to be looked at anew.

LS/jf
cc: Don Wilson
Wage & Hour Divison”
Department of Labor
/10 See 29 CFR 2(d), quoted above.
/11 Whether they perforin this activity for the Ranch or for
other farmers.
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Definitions.

meaning of the tern
"person,” "employ,” "employer." 'V

ployce,” “goods,” and “production,’

used In this part, Is the same as in 1
Fair éa(?or Standards Act of 19.10.

amended.

(b) "Industrial homeworker" an
"homeworker.” as used In this par
mean any employee employed or so*
fercd or permitted to perform Indr
trial homework lor an employer.

in this part, means the production
any person in or about a home, apaf
menl.. tenement, or room in a resided
tlal establishment of goods for tin em-
ployer who suffers or permits stvl
production, regardless or die sourc
(whether obtained from an employe
orelsewhere) of the materials used '
the homeworker Insuch production.
(d) The women's apparel industry ;
defined as follows: The production el
women's, misses' and Juniors' dresses,
washable service garnicnls, Dlouse
and neckwear from woven or put
chased knit fabric, women's, miss,
children's and Infants' titulerwea
nightwear, and negligees from wow
fabrics; corscls and other body sup
porting garments from any mate™:'
other garments similar to die forego
W@;jra”d Infants; and children's oir.er

(e2 The Jewelry manuIacturrng It'
dustry Isdefined as follow s

(1) (1) The manu facturrng, proem:
lug, or assembling, wholly or pattia'l'
from any material, of Jewelry, com
nionly orcominereially so known. Jew
elry as used herein Includes without
limitation, religious, school, college,
and fraternal Insignia; articles of orna-
ment or adornment designed to le-
worn on apparel orcarried on orahof
the person, Including, without, lim["
Lion, cigar and cigarette eases, holder-,
and lighters; watch eases; metal me.:"
bags and melal watch bracelets; and
chain, mesh, and parts lor use in the
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M EMORANDUM April 19, 1983
SUBJECT: Minimum wage
(CSHB 182 (HESS))
TO: Representative Ramona L. Barnes
FROM: % Russ Josephson

Legislative Counsel

The following 1is the sectional analysis that you requested:

Section 1 adds a new section to AS 23.10, providing that a
participant in a residential drug abuse or alcoholism treat—
ment program may be paid less than the minimum wage for work
therapy performed by the patient.

Subsection (@) stipulates that the rate of pay must be
approved by the commissioner of labor and that the rate must
be in compliance with federal law.

Subsection (b) provides for the adoption of regulations by
the commissioner of labor regarding the payment of wages for
work therapy. Several factors are to be considered in the
adoption of the regulations:

(1) Is the work the type that a participant in this
type of program would do ordinarily and is the work for
the mutual benefit of the patient and the program?

(2) Would the work ordinarily be done by full-time
employees?

(?) Will the work produce income to the patient other
than wages?

(4) What is the therapeutic benefit of the work, the
skill required, and the role of work therapy in the
patient™> treatment plan?



Representative Ramona L. Barnes
Page 2
April 19, 1983

(5) What is the impact of the wage scale on the
program?

Section 2 adds a section to AS 47.37. Subsection (a) of
this new section provides that the payment of wages for work
therapy is an allowable cost, payable by a grantee with
grant funds.

Subsection (b) provides that the wages may not be used for
the costs of room, board or services, although reasonable
costs of treatment may be assessed and collected, if done on
the same basis as for non-working patients.

Subsection (¢) provides that wages earned by a patient may
be held in trust for the benefit of the patient and dis—
bursed in several ways that are enumerated.

Section 3 adds a definition of "work therapv"™ to AS 47.-
37.270.
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Proposed CSHB 182 (HESS)
Dave Palmer

April 4, 1983

Section 1: (a) Authorization is given for exemption to the State
minimum wage (AS 23.10.050 - 50 cents per hour greater
than prevailing Federal minimum wage or $2.60/hour
whichever is greater) for participants in work therapy
programs.

(b) The Commissioner is required to adopt regulations
regarding payment for work therapy while considering
specific criteria indluded in the bill.

Section 2: (a) Wages paid for work therapy are considered allowable
operational costs and are eligible for reimbursement by
grants.

(b) No part of wages earned may be deducted for room,
board or services.

(c) Wages may be held in trust and disbursed, with
consent for specific purposes.

Section 3: Work therapy is defined.
*No effective date.

The impetus for HB 182 is the Nugen Ranch, a treatment facility for
chronic and debilitation alcoholics. A component of the treatment
program is workon the ranch in exchange for minimal compensation. With
the intent on establishing lost work habits, developing self esteem, and
rekindling positive work attitudes, work as therapy is used at the
ranch. However, Federal and State minimum wage laws apply. HB 182

provides an exemption from the State minimum wage, which exceeds the
Federal minimum wage.

Exemptions tc the State minimum wage currently exist (AS 23.10.070) for:
>
1. Individuals whose earning capacities are reduced by physical
or mental deficiencies,, cge or injuries.

2. Apprentices (approved by the Commissioner)
3. A learner, subject to conditions set by the Commissioner.

DHSS Position: The position paper relates to I11B 182, not proposed
CSHB 182. it is relevant. The DHSS asks that the exemption apply to
programs designed to last over 120 days. Short-term programs would be
required to pay prevailing minimum wage.

Fiscal Note: The fiscal note for HB 182 is zero. However, the CSHB 182
requires the development of regulations and implies that review of
programs would be necessary to assure compliance with those regulations.
If not done before the hearing, the fiscal note requires revision.
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POSITION PAPER

HOUSE BILL 182

"An Act exempting participants in residential drug abuse and alcoholism
treatment programs from Alaska®s minimum wage provisions, and providing
a wage scale."”

The Department of Health and Social Services 1is supportive of this
legislation.

The issues and remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly

debilitated alcoholic. The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences and loss of positive life experiences. Long term

e"care is defined as treatment lastingfrom a minimum 120 days to a maximum
of 2 years with an average length ofl year.

One of the intents of long term caretreatment program is to have clients
engage in a form of work therapy as part of their overall treatment regime
Such work therapy will be designed to help the client re-establish or
re-learn basic learning, life and employment skills. It is the intent of
the long term care treatment program to be more than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

The Department is also concerned that clients® rights be protected. The
Department 1is also concerned that short term treatment programs provide
intensive therapy to appropriate clients. To this end the Department of

Health and Social Services would recommend the following.
House Bill No. 182, lines 12 through 14 be amended to read:

(b) Participants in residential drug and alcoholism
treatment programs [designed to exceed 120 days in lengt™h,]
may be paid less than the minimum wage prescribed in
AS 23.10.050-23.10.150 for work therapy, as defined in
AS 47.37.270.

House Bill No.182, lines 15 through 19 be amended to read:

Sec. 47.37.245_Wages of Patients. Participants in
residential drug abuse and alcoholism treatment programs,
[designed to exceed 120 days in length,] shall be paid for
work therapy, as defined in AS 47.37.270, at the rates
established under AS 33.32.050. [AS 33.32.050(a)]-

These recommended changes would have the effect of limiting the applica—
bility of the exemption from the minimum wage law. It is the Department®s
position that only long term care treatment programs (designed to exceed
120 days) be exempted.
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HOUSE BILL 182

"An Act exempting participants in residential drug abuse and alcoholism
treatment programs from Alaska®s minimum wage provisions, and providing
a wage scale."”

The Department of Health and Social Services is supportive of this
legislation.

The 1issues and remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly
debilitated alcoholic. The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences and loss of positive life experiences. Long term
care 1is defined as treatment lasting from a minimum 120 days to a maximum
of 2 years with an average length of 1 year.

One of the intents of long term care treatment program is to have clients
engage in a form of work therapy as part of their overall treatment regime
Such work therapy will be designed to help the client re-establish or
re-learn basic learning, life and employment skills. It is the intent of
the long term care treatment program to be more than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

The Department is also concerned that clients®™ rights be protected. The
Department 1is also concerned that short term treatment programs provide
intensive therapy to appropriate clients. To this end the Department of
Health and Social Services would recommend the following.

House Bill No. 182, lines 12 through 14 be amended to read:

(b) Participants 1in residential drug and alcoholism
treatment programs [designed to exceed 120 days in length,]
may be paid less than the minimum wage prescribed in
AS 23.10.050-23.10.150 for work therapy, as defined 1in
AS 47.37.270.

House Bill No. 182, lines 16 through 19 be amended to read:

Sec. 47.37.245. Wages of Patients. Participants in
residential drug abuse and alcoholism treatment programs,
[designed to exceed 120 days in length,] shall be paid for
work therapy, as defined in AS 47.37.270, at the ,ates
established under AS 33.32.050. [AS 33.32.050(a)].

Thesie recommended changes would have the effect of limiting the applica-
bility of the exemption from the minimum wage law. It is the Department-l
position that only long term care treatment programs (designed to exceed
120 dc.ys) bo exempted.
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LAW OFFICES OF

REESE, RICE AND VOLIAND
A PROFESSIONAL CORPORATION
211 H STREET

ANCHORAGE . ALASKA 99501

907) 276-5231
February 18, 1983 (o0

Representative Barbara Lacher
House of Representatives
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: House Bill 182
Dear Representative Lacher:

I would like to take this opportunity to comment
on H.B. 182 and, in particular, address the issue of
possible conflict between the proposed legislation and the
federal Fair Labor Standards Act.

As you may recall, | represent Alaska Alcoholism
Rehabilitation Services, Inc., the nonprofit corporation
which owns and operates a long-term residential treatment
center for alcoholics in Wasilla, Alaska. Last year, on

behalf of my client, I advised the State O ffice of
Alcoholism and Drug Abuse of my opinion that state and
federal law required the payment of a minimum wage to
patients at residential treatment centers who are engaged in
work therapy. | suggested that legislation be adopted to

lessen the economic impact of this problem, and sought the
assistance of wvarious legislators last year; however, the
session was coo far along to yield results. | presume that
you have <copies of my original opinion letter to SOADA,
dated February 23, 1982, and my letters to Representatives
Donald E. Clocksin, Patrick J. Carney, and Senator Jalmar
Kerttula, dated April 2, 1982.

Since the session began this year, | have been in
frequent contact with Russ Josephson of the Law Division,
and this week with your aide, Joan Matthews. | am aware of

your concern about possible conflict between H.B. 182 and
the Fair Labor Standards Act and hope that my comments may
assist you in evaluating the proposed legislation. You may
feel free to share this letter with the named sponsors of
the bill.
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Let me begin by saying there are certain defects

in H.B. 182 that | feel need correction, and that my opinion
about possible solutions has changed since last year as a
result of recent developments in case law. I have also
proposed changes in H.B. 182 to address some problems which
are not covered by the bill. Before explaining these issues
in detail, let me first discuss my prior recommendations and

the somewhat confusing legal principles that are involved in
the state law/federal law conflict.

In my letter to SOADA of last yaar, | suggested
that the application of the Fair Labor Standards Act
(hereafter F.L.S.A.) to state-funded residential treatment
centers could be avoided by adding language to state
legislation which was keyed to the decision of the U.S.
Supreme Court in National League of Cities v. Usery, 426
u.s. 833 (1976) (hereafter National League). This was
because the National League decision held that the F.L.S.A.
did not apply to wage and hour determinations which involve
functions which state and local governments are created to
provide, including those services which the states have
traditionally afforded to their citizens. Among the services
enumerated by the Supreme Court in National League was the

field of "health care.” The holding in National League was
based on the application of the Tenth Amendment to the
Constitution -- the constitutional provision which prohibits

federal control over functions traditionally reserved to the
states. Although the decision in National League was limited

to states and their political subdivisions, the broad
language used by the court suggested that the decision might
also apply to state-funded, private organizations which

deliver state services such as health care, and which are
heavily regulated by the state.

Subsequent to the decision in National League, two
federal courts specifically addressed the applicability of
the holding in National League to local health care programs
involving private nonprofit residential treatment centers

funded by states. These two cases, Williams v. Eastside
Mental Health Center, Inc., 509 F.Supp. 579 (N.D. Ala.,
S.D., 1980), and Richland County Assn. for Retarded
Citizens v. Marshall, 660 F.2d 388 (9th Cir. 1981), were

divided on the issue. Although the Richland County decision
held that National League did not prohibit the application
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of the Fair Labor Standards Act to a private nonprofit
corporation which operated a residential home for mentally
retarded adults, the Williams <case reached the opposite
conclusion under nearly identical circumstances. When I
originally wrote my opinion letter, it appeared possible
that well drafted legislation, which recognized the state's
interest in treating drug addicts and alcoholics as an
essential state function and which met this function through
the provision of funding to private nonprofit corporations,
could provide the necessary protection established under the
National League decision, and therefore render such
treatment centers exempt from the minimum wage requirement
of the F.L.S.A.

However, after speaking with Russ Josephson last

month, I updated my research on the subject. Decisions
issued during the last year in federal district courts as
well as the United States Supreme Court now indicate that

the protection originally thought available under the
National League decision is no longer applicable to private
nonprofit organizations which receive state funding,
regardless of whether or not they are involved in
administering services otherwise provided by the state.

Since my original letter to SOADA last February,
two decisions were rendered by the United States Supreme
Court which involved the application of National League.

These cases, Hodel v. Virginia Surface Mining and
Reclamation Association, u.sS. , 101 S.Ct. 2352
(1981), and United Transportation Union v. Long lIsland
Railroad Company, U.sS. 102 S.Ct. 1349 (1982), set

out a three-pronged test to be applied in evaluating the
Tenth Amendment protection annour.ced in National League. To
claim that a federal statute would not apply under the
National League principle, the challenging party would have
to establish that: (1) the challenged statute regulates the

"states as states"; (2) the federal regulation addresses
matters that are indisputably "attributes of state
sovereignty"™; and (3) the states’ compliance with the
federal law would directly impair their ability "to
structure integral operations in areas of traditional

functions."
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Although in National League the Supreme Court
first cited fire protection, police protection, sanitation,
public health, and parks and recreation as examples of
services that are within the area of traditional operations
of state and local governments, subsequent decisions of the
U.S. district courts have refined these areas in far greater

detail. See, e.g., N.L.R.B. v. Hiqghview, Inc., 590 F.2d 174
(5th Cir. 1379) enforcement modified, 595 F.2d 339 (1979)
(the care of the aged, sick and indigent); Enrique

Molina-Estrada v. Puerto Rico Hwy. Auth., 680 F.2d 841 (1st
Cir. 1982) (highway <construction); Bonnette v. California
Health 8 Welfare Agency, 525 F.Supp. 128 (N.D. Cal. 1981)
(in-home support services for the blind, aged and disabled);
Ainersbach v. City of Cleveland, 598 F.2d 1033 (6th Cir.
1979) (operation of a municipal airport); and Alewine v.
Citj Council of Augusta, 505 F.Supp. 880 (S.D. Georgia 1981)
(operation of a municipal transit system). The most
significant development, however, has been the result of
appeals in Williams v. Eastside Mental Health Center, supra,
and Richland County Assn. for Retarded Citizens v. Marshall,
supra, the two cases on which | based my earlier opinion.

The original Ninth Circuit decision in Richland
County, which held that the Fair Labor Standards Act was
applicable to private nonprofit residential treatment
centers, was vacated by the Supreme Court on jurisdictional
grounds in January of 1982, sub nom. Donovan v. Richland
County Assn. for Retarded Citizens, Uu.S. , 102
S.Ct. 713 (1982). Although the practical effect of the
vacated judgment was to restore the district court's deci-
sion apparently holding the F.L.S.A. inapplicable to the
treatment center, that opinion is unpublished and has little
legal significance.

Cf importance, however, is the chain of appeals on
Williams. As ycu will recall, that decision held that the
Fair Labor Standards Act was not applicable to a nonprofit
treatment center because of its close relationship to the
state via funding and regulations, and because the center
served an essential state function in providing health care
to citizens. The district court decision was reversed by the
Eleventh Circuit on March 5, 1982 in a well-reasoned
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decision. Williams v. Eastside Mental Health Center, 669
F.2d 671 (1982) (copy enclosed). The court held that the
protection accorded by National League was not available to
nonprofit corporations receiving funding from the state,
even though they may provide health care services on behalf
of the state. I encourage you to read this decision
thoroughly because of the very close analogy it presents to
nonprofit corporations in Alaska which provide services
through state funding in the health care, drug abuse, and

alcoholism fields. In August of 1982 the decision was
appealed to the United States Supreme Court, and on
November 2, 1982 the petition for certiorari was denied by
the Supreme Court, Eastside Mental Health Center v.
Williams, Uu.sS. , 51 U.S.L.W. 3340. The effect of
the denial of certiorari is to uphold the Eleventh Circuit's
decision. It is therefore clear that the Fair Labor

Standards Act does apply to private nonprofit residential
treatment centers in Alaska, even though those programs

receive state funding, are regulated by the state and
deliver services the state might otherwise choose to provide
on its own. Thus, | recommend that it is futile to try to

adopt legislation stating that the treatment of alcoholics
and drug addicts through private nonprofit <corporations
serves an important state function in an attempt to pass
valid legislation that will enable those programs to pay a
minimum wage less than that provided under the F.L.S.A.
Because it is now clear that federal law will apply to
residential treatment centers, H.B. 182 must be drafted in
such a way that it is consistent with the Fair Labor
Standards Act.

To fully understand the 1issue of conflict between
state and federal law, let me briefly explain two legal
doctrines that come 1into play in this area -- "supremacy"
and "preemption."”

Supremacy 1is a constitutional principle, based on
Article 1V of the U.S. Constitution, that state laws are
void to the extent that they actually conflict with a valid
federal statute, <chat 1is, they present an obstacle to the
purposes and objectives of the federal statute. It is a
doctrine often <confused with a similar principle based on
the supremacy clause, the doctrine of preemption.
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Preemption is a legal doctrine that prohibits the
application of state statutes (whether in conflict with or
consistent with federal statutes), if the federal legis-
lative scheme evidences a congressional purpose to "occupy
the field."™ Supremacy and preemption should not be confused.
The preemption principle prohibits the states from legis-
lating in a particular area; the principle of supremacy only
prohibits the states from adopting legislation in conflict
with federal legislation.

In the labor law area, the distinction between
these two doctrines can be easily understood. The Fair Labor
Standards Act did not preempt the field of Ilabor law,
Webster v. Bechtel, 621 P.2d 890 (Alaska 1980); see also 29
Uu.Ss.C. §218(a) (1975). Thus Alaska can adopt (and has
adopted) its own laws governing the rates of pay for workers
in the state. Nonetheless, the doctrine of supremacy
prohibits this legislation from being in conflict with the
Fair Labor Standards Act. Thus, Alaska cannot adopt a law
that sets a lower rate of pay for workers in the state than
is established under federal law. Therefore, the provisions
of H.B. 182 cannot conflict with analogous provisions of the
Fair Labor Standards Act.

This brings me to my analysis of H.B. 182 as
presently drafted.

I have no problems with Section 1 insofar as it
amends AS 23.10.070. The effect of the proposed amendment is
to invalidate 8 AAC 15.120(f) which presently states that
drug addicts and alcoholics are not handicapped workers with
respect to AS 23.10.070. Because of problems with Section 2
of H.B. 182, however, and because of the need to address
problems not covered by the proposed legislation, | have
suggested some major additions to Section 1 of H.B. 182 (see
discussion below).

AS 23.10.070 is analogous to Section 14 of the
Fair Labor Standards Act, 29 U.S.C. 214, the "handicapped
worker™ provisions of the act. Thus it will be interpreted
consistent with the F.L.S.A. and the regulations adopted
thereunder. These regulations, codified at 29 C.F.R. 529

(copy enclosed), already provide a mechanism for the
approval of the payment of subminimum wages to patient
workers at "intermediate care facilities ... halfway houses,

residential centers for drug addicts or alcoholics and the
like whether licensed or not licensed.” The practical effect
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of amending AS 23.10.070 will be that affected treatment
programs will have to apply for and obtain a certificate

authorizing the payment of subminimum wages pursuant to the
procedure set forth in 29 CFR 529.

Section 14 of the F.L.S.A. only permits the
payment of subminimum wages, upon application and approval
by the Department of labor, of not less than 50 percent of
the prevai]llng minimum wage. In other words, the provision
of federal law analogous to the amendment to AS 23.10.070
proposed by H.B. 182 does not allow the payment of any wage
less than 50 percent of the prevailing minimum wage in
Alaska, which is now $3.85 per hour.

Because of this fact, there is a conflict between
H.B. 182 and the F.L.S.A. Section 2 of H.3. 182 sets the
wages for work therapy "at the rates established wunder
AS 33.32.050." If you refer to AS 33.32.050 you will note
that the wage rate authorized therein may not exceed 50
percent of the minimum wage established under AS 23.10.065.
In ovher words the bill, as presently written, authorizes
the payment of wages less than what is required by federal
law. This difference 1is fatal to the proposed legislation;
if passed as presently written it will not survive a legal
challenge based on the conflict with Section 14 of the Fair
Labor Standards Act.

Another problem created by tying the wage rate to

AS 33.32.050 is that AS 33.32.050 will automatically repeal
in 1987. 1 suggest that it is imprudent to tie H.B. 182 to a
law that will automatically expire four years from now. This
will only mean that AS 47.37.245 would have to be amended

again in 1987.

| have suggested additional amendments to
Section 2 regarding the assessment of treatment fees to
patient workers. My proposed subsection (b) 1is consistent
with 29 C.F.R. 529.4(i). I have also added as subsection
(c), somewhat similar to AS 33.83.50(c), clarifying a
program's authority to hold wages in trust and disburse
funds for appropriate purposes. As a practical matter, most
residential treatment programs must hold money in trust in
order to control the likelihood of ‘intra-institutional
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theft, and allocate money to the client consistent with his
or her financial needs and other obligations.

I have no major problems with the definition of

work therapy as defined in Section 3 of H.B. 182. | feel,
however, that the present definition implies that work
therapy will involve more formal "training"™ than actually
occurs. I have suggested some minor changes in language
which, I believe, more accurately reflect the <concept of

work therapy.

Any statutory definition of work therapy will,
however, be incomplete. Litigation about this issue over the

years, as well as opinions generated by the Wage and Hour
Division of the Department of Labor, have only indicated the
complexity of the concept. [See, e.g., Wyatt v. Stickney,

344 F.Supp. 373 (M.D. Ala. 1972), affld sub nom. Wyatt v.
Aderholt, 503- F.2d 1305 (5th Cir. 1974); Opinjon WH-375"
signed by Wage Hour Administrator Ronald J. Jones, March 1,
1976; Opinion WH-334, signed by Acting Wage Hour
Administrator Warren D. Landes, April 18, 1975. For
instance, personal housekeeping chores are not considered
work therapy under any definition, but regular building
maintenance responsibilities would be considered work
requiring compensation. There remains a question of whether
wages need be paid for work therapy which produces saleable
items from which the patients themselves profit.J Lest
AS 47.37.270(14) itself be subject to future litigation, |
suggest that H.B. 182 mandate the Department of Labor to
adopt regulations implementing H.B. 182. Presumably, these

regulations will be consistent with 29 C.F.R. 529, and
reflect input from programs utilizing work therapy concepts
for their clients. The end result will give programs better

guidance on when wages are required to be paid.

My proposed changes in Section 1 of H.B. 182
include a mandate for the development of regulations. The
guidelines | have suggested are consistent with case law as
it has developed under Section 14 of che F.L.S.A.
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Finally, the impact of having to pay patients
engaged in work therapy at least 50 percent of the minimum
wage will be a slightly higher <cost to the state than
presently exists wunder the proposed terms of H.B. 182.
Although it is now clear that the law requires the payment
of wages, | am not convinced that influential members of
30ADA and the legislature will meet this responsibility by
budgeting sufficient funds for programs to meet this obliga-
tion without curtailing services. Last year, for instance,
the Governor's Review Board on Alcoholism — fully aware
that clients would have to be paid wages for work therapy —
recommended a cut in the Nugen's Ranch budget exactly
equivalent to the funds budgeted for client wages. It would
be anomalous if the Legislature adopted H.B. 182, but
residential treatment programs were not awarded sufficient
increases in grant funds to pay even the subminimum wage. |
have therefore proposed amendments in Section 2 to meet this
concern.

i summary, I therefore make the following
recommendations:

1. There is no need to add a purpose clause to
H.B. 182, as | originally sugqgested, since it is now clear
that the Fair Labor Standards Act, as amended, 29 U.S.C.
201, et seq., will apply to residential drug and alcohol
treatment programs in light of the U.S. Supreme Court's
denial of certiorari in Williams v. Eastside Mental Health
Center, 669 F.2d 671 (11th Cir. 1982), cert, den., u.s.

, 51 U.S.L.W. 3340 (Nov. 2, 1982).

2. Amend Section 1 of H.B. 182to read as

follows:

(b) (1) Participants in residential drug
and alcoholism treatment programs may be
paid less than the minimum wage
prescribed in AS 23.10.050 - 23.10.150
for work therapy,as defined in AS
47.37.270, and at rates approved by the
commission pursuant to this section.
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(2) The commissioner shall promul-

gate relgqulations regarding the payment
of wages for work therapy. In establish-
ing these regulations, the commissioner
shall be guided by the following
standards:

(A) Whether the work performed
by the patient 1is that which is ordi-
narily carried on by patients in a
residential treatment program and is not
for the economic benefit of the program,
but solely for the mutual benefit of the
participants;

(B) Whether the work performed
by the patient would ordinarily Ee
performed by full-time employees of the
program-;

(C) Whether the work performed
by the patient is work which may produce
income to the patient, other than wages;

(D) The therapeutic benefit of
the work to the patient, the skill
required to perform the work, and the
role work therapy plays in the patient's
treatment plan;

(E) The impact of the wage scale
on the program, considering its size,
level of funding, and the therapeutic
treatment services to be provided.

3. Amend Section 2 of H.B. 182 so that

Sec. 47.37.245 WAGES OF PATIENTS.

(a) Participants in residential drug
abuse and alcoholism treatment programs
shall be paid wages for work therapy, as
defined in AS 47.37.270. The coordinator
shall make sufficient grant-in-a'id iunds
available to programs for this purpose.

it

reads
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follows:

(b) No part of the wage earned by the
patient worker can be deducted for the
cost of room, board or services. The
program, however, after the payment of
wages, may assess and collect the
reasonable cost of treatment according
to rates established in accordance with
AS 47.37.240, and on the same basis as
it assesses and collects from
non-working patients.

(c) Wages earned by the patient worker
may be held in trust by the program for
the benefit of the patient, and
disbursed by the program, with the
patient's consent

(1) for the support of the patient's
dependents,

(2) to pay a civil judgment,

(2) for the purchase of gifts,
clothing, and items of personal use,

(4) to pay restitution or a fine,

(5 for other purposes deemed appro-
priate by the treatment program.

4. Amend Section 3 of H.B. 182 to

Work therapy means an activity that
involves a patient in basic employment
skills and assists the patient in
reintegration into a community, but does
not include such activities as personal
housekeeping chores or cooperative
responsibilities ecpected of each
patient in the program.

read

as
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Finally, on behalf of my clients | want to thank
you for all of your efforts in getting the legislation
introduced. Your attention to the problems faced by many
drug and alcohol treatment programs reflects your conscien-
tious attitude toward your constituents.

I hope that my comments have been helpful. Please
keep me apprised of developments with H.B. 182 and feel free
to call if 1 can be of further assistance.

Sincerely,

RICE AND VOLLAND, P.C.

ip R. Volland

Enclosures

cc: Board of Directors, AARS
Mr. and Mrs. Leonard Nugen



tive shall, after onsrderrn% all Pertr-
nent matters presented, mail a [etter
to the employer and, where ap ropri-
ate, to the EPpre trchhr ? Cy. or
the responsible school official, settin
out that rePresentatrves findings 0

Pecr ic é)er inent facts and conclu-
slons an that representative’s order
concernrn proposed annylment or

ceedings Instituted
he order may provide
for wrthdr wal instead of a nulment
[T th erfroo warrants such withdrawa
but fails to support aderﬂuatel the an-
Hu megt Su an order shall be

eemed Issued and effective accordrng
to its terms when mailed.

(Secretary's Order No. 16-75, dated Nov. 25,
1975 (40 FR 55913); Employm ent Standards
Order No. 76-2, dated Feb, 23, 1976 <41 FR
9016))

143 FR 28469, June 30, 1978)
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Review.
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reverse the trder’ cr ma
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eftect ending such
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fan order entered in rocee Ings In-
stituted under paragraph (c) of §528.3.

(21 FR 53)6, July 17, 1956, as amended at 22
FR 5683, July 10, 1957)

8528.7 Effect of
withdraw al.

Except as otherwise expressly pro-
vided in such arder, an order of an-
nulment or wrthd% under para-
?ra (a) or \j). ot 52?3 shaII e ef-
ec ve to ter maie al certrfrcatrons
to w ich the regulations In art
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(Secretary's Order No. 16-75, dated Nov. 25,
1975 (40 FR 55913); Employm ent Standards

Order No 76-2, dated Feb. 23. 1976 (41 FR
9016)) [

143 FR 28469, June 30. 1978) i

PART 529—EMPLOYMENT OF PaV
TIENT WORKERS IN HOSPITALS.
AND INSTITUTIONS AT SU3MINI-1
MUM WAGES A

Sec.

529.1 Statutory language and scope of ref
utations. ,
529.2 Definitions.
529.3 Advisory Committee on Sheltered‘

Workshops.

529.4 Wage payments. 7t

529.5 Application lor certificates, .
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otherwise noted,
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MBEVD TO: Ramona Barnes
FROM: Dave Palmer House HESS Committee x3777

SUBJECT: HB 182

The attached opinion from Nugen®s attorney states that due to

recent decisions of the courts, it is clear that HB 182 will not
withstand a legal challenge. Do you want to direct legal services to
redraft HB 182 as a sponsor substitute or should we schedule

hearings on the bill as it is presently written?
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cent persons in Haas and Schuttcn, has
absolutely no interest in the subject matter
of the suit, i.e., the lease. Hence judgment
against GNCC for cancellation of the lease
and an accounting would have no effect,
practical or otherwise, on Lowell Kramer.
As a result, we conclude that his interest in
ihis suit would not be prejudiced by his
absence as a party.

The final consideration is whether, given
Lowell Kramer’ interest in the litigation,
GNCC might be subject to multiple or in-
consistent liability. As we noted above,
only Challenge and GNCC have any interest
in the lease; thus GNCC’s liability can ex-
tend only to Challenge and in any case will
be finally resolved in this suit. Cf. Haas,
Supra (judgment in favor of Haas without
Glueck as a party could leave bank open to
double liability should Glueck later win a
separate suit agairst the bank). The only
other possibb prejudice to GNCC would
arise if the corporation claimed indemnity
from Lowell Kramer for all or part of its
liability. Because, as explained above,
Kramer would not be legally bound by a
judgment in this case, GNCC could theoreti-
cally lose a later suit for indemnity against
Kramer. GNCC, however, may protect it-
scTf against this possibility by impleading
Lowell Kramer under Rule 14,s Conse-
quently, GNCC also suffers no prejudice b
the absence of Lowell Kramer. S€€ Smit
v. Slate Farm Fire & Casualty Co, 633 F.2d
401, 405 (5th Cir. 1980).

Because Lowell Kramer does not fit any
of the Rule 19(a) tests for persons who
should be joined if feasible, he a fortiori is
not an indispensable party under Rule 19.
Accordingly, wc reverse the district court's
dismissal order.

REVERSED.

fw
| r-UNWemsr

5. Such joinder would rome under the ancillary
jurisdiclion of die court, so dial die case could
go forward despite lack of complete diversity.
E.g., Revere Co?per & Brass, lac. v. Aetna

* Casualty < Surety Co., -126 F.2d 709, 715 (5th
Cir. 1970). The plaintiff, however, may not

David R. WILLIAMS, Plaintiff-Appellant,

EASTSIDE MENTAL HEALTH
CENTER, INC., a corporation,
Defcndant-Appcllee.

No. 81-7284.

United States Court of Appeals,
Eleventh CircuiL

March 5, 1982.

Former employee of mental health in-
stitution brought action against employer
to recover an award of back pay allegedly
owed under the minimum wage provisions
of the Fail Labor Str.ndarli AcL The
United States District Court for the North-
ern District of Alabama, J. Foy Guin, Jr., J.,
509 F.Supp. 579 entered judgment in favor
of former employer and former employee
appealed. The Court of Appeals, Tuttle,
Circuit Judge, held that: (1) not-for-profit
mental health institution created by a stat-
utory mental health authority was not a
state or political subdivision and thus not
exempt from the Fair Labor Standards Act
on that basis, and (2) even if state had
chosen to operate the institution as a state
agency, the institution was not performing
an integral function of the state and it thus
would not be exempt from the AcL

Reversed.

James C. Hill, Circuit Judge, filed a
special concurring opinion.

1. Sia(es c=>4.16

In determining whether a state sover-
eignty has been unduly and unconstitution-
ally impaired by federal regulations, court

assert any claims against the third-party de-
fendant which do not have an independent Jur-
isdictional basis. Owen EqmpmenFA Erection
Co. v. Kroper. -137 U.S. 365. 98 S.Ct. 2396, 57
L.Ed.2d 27-1 (1978).
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should look to the nature of the entity
being regulated, the extent of control which
the state maintains over the activities and
administration of the entity in question, the
function of the entity being regulated, and
the nature of the federal regulation in-
volved.

2. Labor Relations o0=»1248

In determining whether the Fair Labor
Standards Act may constitutionally be ap-
plied to the activities of governmental enti-
ty, principles established in NLRB cases
involving the issue of whether a particular
entity is a political subdivision and thus
exempt from the provisions of the National

Labor Relations Act are applicable. Na-
tional Labor Relations Act, § 2(2) as
amended 29 U.S.C.A. 8 152'2); Fair Labor

Standards Act of 1938, § 9, 29 U.S.C.A.
§ 206.

3. Labor Relations ¢=<1249

Not-for-profit mental health institution
created by a statutory health authority was
not a slate or political subdivision and thus
not exempt from the Fair Labor Standards
Act because, although it was subject to
substantial state regulation, it was analo-
gous to a normal nonprofit institution in its
basic corporate structure. Fair Labor Stan-
dards Act of 1938, § 6, 29 U.S.C.A. § 206.

4. Labor Relations c¢=>1219

Even if state had chosen to operate
not-for-profit mental health institution asa
stale agency, that institution was not per-
forming an integral function of the state
and thus would not be exempt from the
Fair Labor Standards Act. Fair Labor
Standards Act of 1938, § G.-29 U.S.C.A.
§ 20G.

5. Labor Relations c=»12-18

The type of integral state functions
which are exempt from Fair Labor Stan-
dards Act arc those which a state performs
for or in relation to the society at large or
the slate as a whole. Fair Labor Standards
Act of 1938, 8 G 29 U.S.C.A. § 206.

Reeves & Still, Edward Still,
ham, Ala., for plaintiff-appellant.

Birming-

G FEDERAL REPORTER, 2d SERIES

Bcatc Bloch, Associate Sol., Gregory
O'Duden, Atty., U. S. Dept, of Labor, Div.
of Fair Labor Standards, Washington, D.
C., for Secretary of Labor amicus curiae.

Frank 0. Hanson, Jr., Birmingham, Ala.,
for dc'cndant-appollee.

J. Fairley McDor.ald,
Gen., Ala. Dept, ol Mental Health, Mont-
gomery, Ala., for Ala. Dept of Mental
Health amicus curiae.

I, AssL Atty.

Before TUTTLE, HILL and JOHNSON,
Circuit Judges.

TUTTLE, Circuit Judge:

This appeal involves a suit brought by the
plaintiff-appellant against his employer for
an award of back pay allegedly owed pursu-
ant to the minimum wage provisions of the
Fair Labor Standards Act [FLSA], 29 U.S.
C.A. 8§ 206 (1978). The district court, 509
F.Supp. 579, held that under the principles
set out in NtiC'wal League of Cities v.
Uscry, 426 U.S. 833, 96 S.Ct. 2465, 49
L.Ed.2d 2*15 (1976), the dcfcndant-uppcllcc
was exempt from the FLSA's minimum
wage provisions. For the reasons that fol-
low, we reverse.

*

The plaintiff David R. Williams was an
employee at the Eastside Mental Health
Center [Eastside] from February, 1977 until
May, 1979. Williams worked in Euslsidc’s
Transitional Home Program. This program
operates as a type of halfway house, provid-
ing psychological rehabilitation services for
individuals recently released from stale
mental hospitals or persons who might oth-
erwise be heading for commitment to n
state mental hospital. Eastside hired Wil-
liams as a live-in home manager. He was
required to work in 96-hour shifts, residing
at the home for four days, followed by four
days off. Eastside paid Williams a fixed
salary, and considered him lo be on duty 24
hours per day for the four working days.
In fact he was required to be at the home
during the four working days only from 5 p.
m. unlit 8 a, m. the following morning.



Williams v. eastside mental health center 673
CilcajCCOFJACT1 (1952)

During the day ha was allowed to leave the
home if he was not needed. As a home
manager Williams' primary function was to
oversee and assist the training of residents
in basic socialization si-iills and some routine
daily activities.

Sections 206 and 207 of the 1PLSA require
all employers subject to the Act to pay
employees a certain minimum wage for the
first 40 hours worked in a given week, and
one and one-half times the regular wage for
any time worked over the 40-hour base.
See 29 U.S.C.A. 88 206, 207 (197S). There
is some dispute in the rcc~d from the court
below regarding the number of hours Wil-
liams worked during his employment at
Eastside. Assuming the facts as alleged by
the plaintiff, the losing party in the district
court'3 summary judgment order, the salary
Williams received during his entire employ-
ment at Eastside was about $27,000 short of
the minimum required under the FLSA.

We must begin by describing the develop-
ment and character of the defendant-nppel-
lec in this case, the Eastside Mental Health
Center.1 The suite of Alabama first began
treating mental patients in its state hospi-
tals in 1861. Up through the 1960's Ala-
bama provided comprehensive mental
health services in state institutions such as
Drycc Hospital, Searcy Hospital, and Part-
low State School. In addition the state
helped fund some smaller community men-
tal health centers.

In 19G5 the State Department of Public
Health completed a two-year, federally fi-
nanced study to plan for statewide provi-
sion of mental health services. This study
recommended the establishment of a net-
work of smaller, hut comprehensive mental
health centers throughout the state. Sub-
sequently the state passed legislation creat-
ing the Department of Mental Health (the
Department], see Ala.Code § 22-50—2
(1977), and enacted specific legislation to
govern the creation and operation of re-

1. For reasons Uiat are made clear below, see
pp. G7G-678 infra, the issue of state sover-
eignty upon which the case turns requires a

gional authorities to administer a network
of community mental health centers. S€€
Ala.Code § 22-51-1 (1977). All boards and
corporations established pursuant to the
provisions of this Act arc statutorily desig-
nated as public corporations. Ala.Code
§ 22-51-2 (1977). The Department then
divided the state into menial health regions,
and established mental health authorities
under section 22-51-2 to organize and ad-
minister the provision of services for each
region.

In 1969 the Jefferson-Blount-St Clair
Mental Health Authority [hereinafter "the
Authority” or "the Jefferson Authority”]
was incorporated as a public corporation
under section 22-51-2 as the Authority for
coordinating mental health services in the
three named counties. The Authority di-
vided its region into four catchment areas
each with a population of roughly 185,000
persons, and determined that adequate
services could be provided if there were
established one comprehensive mental
health center in each catchment area.
Three such centers were in fact created, one
of which was Eastside Mental Health Cen-
ter, the dcfendant-appellee in this case.
The other two were the Western Mental
Health Center and the University Mental
Health Center. These latter centers were
established as public corporations under sec-
tion 22-51-2.

Eastside opened its doors as a community
mental health center on July 15, 1974. It
operated out of a building purchased with
state, county and city funds. Unlike its
counterpart centers operating within tho

"three-county region, Eastside was initially
opened as an unincorporated service unit
for the Jefferson Authority wholly owned
and operated by the Authority. The West-
ern nnd University Centers subsequently
lodged a complaint that there was a conflict,
of interest in tho Authority operating a
center that was competing for funds with

consldcraiion of the naiurc of ihc enlity claim-
ing sovereignly, as well as the nature 0l iia
chief functions.

r/

D
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the other two centers.* In response to this
complaint, the Authority then incorporated
Eastside as a separate, non-profit entity
under the Alabama non-profit statute. See
Ala.Code § 10-3-1 (1977).3

As a non-profit corporation, Eastside is
structured similarly to most private, non-
profit institutions Fastside has its own
articles of incorporation and set of by-laws.
These govern the genera' structure and
management of the center, including ap-
pointment of its administrative board of
directors. This board is responsible for see-
ing that adequate furds, staff and equip-
ment are provided for the Center. The
board also sets all major policies of the
Center. Finally the board selects, hires,
and fires the administrative staff of the
Center.

Under the by-laws there are 14 separate
agencies responsible for appointing the 18
members of Eastside's board of directors.
Four directors are appointed by the Jeffer-
son Authority; the other fourteen directors
are appointed by a mix of state or public
agencies and private, non-profit organiza-
tions.4 Tho parties in the present contro-
versy stipulated in the district court that 10
of the appointing organizations should be
considered as state or public entities nnd six
as private, non-profit groups. The status of
the remaining two was to be determined by
the district courL. The by-laws also provide
that the Jefferson Authority must ratify
the appointment of all board members, in-

2. Allhough llic record is noi clen." on this point,
it appears that the Jefferson Authority had
some control over the ditpersal of stale foods
to the three mental health centers in <sregion.

3. The court below determined that F'tsidc
could not be established as a public corporation
under section 22-51-2 because the comnun ity
mental health centers statute allows only oie
public facility per county, and another centci
had alieady Tiled for ncorporation "in the
three-county area of Jefferson, Blount and St.
CLtir. See Mem. Op. filed March 2-1. 1981.
Admittedly it is not clear how the statutory
maximum Itid been reached if only one center
had applied In a thrce-ccunty area. Apparently
gach of the three entities, the Authority, and
Western nnd University Mental Health Centers,
had filled the statutory quota for each of the
three counties.

O FEDERAL REPORTER, 2d SERIES

eluding those appointed by private organi-
zations. There is no indication in the by-
laws that any of the appointing agencies or
the Jefferson Authority has the power to
remove a board member once appointed.

So far as disclosed by the record, all
board members are to be motivated solely
by what they believe is best for the Center
and its clientele. They are not expected to
represent or vote for policies favoring their
appointing agency. Thus as long as state
regulations are not violated, the administra-
tion of the institution is not subject to the
legal dictates of any "official” state agency
or officer.

Eastside’s relationship to the Jefferson
Authority and t< the State of Alabama in
general is controlled partially by provisions
in the by-laws and articles of incorporation,
partially by slate licensing standards, and
partially by the contracts it maintains with
various state agencies for the provision of
mental health services to its catchment
area. In addition, federal regulations pre-
scribe certain of the Center's activities, as
Eastside receives about 38 percent of its
funds from the federal government.

All mental health centers in Alabama,
including Eastside, nre subject to considera-
ble state monitoring. Eastside must com-
ply with the state’s Standards for Commu-
nity Mental Health Centers or be subject to
revocation of its certification. Changes in
the Gutter's articles of incorporation or by-
laws must be approved by the Jefferson

it. Tlic Health Departments of Jefferson, Blount,
nnd St. Clair counties appoint one member of
the board In rotation; similarly, tlie three coun-
ties' Departments of Pensions and Security,
and the three counties’ Associations for Retard’
rd Citizens, each appoints one member in rota-
tion. In addition the three County Commis-
sions each appoints a member, the three ap-
pointees serving concurrently. Finally, the fol-
lowing agencies and organizations each op-
ponis one board member, the Birmingham
City Council, the Council for Exceptional Chil-
dren, the Baptist Medical Center, the Hill Crest
Foundation, Inc., the East End Memorial Hospi-
tal Association, the Mental Health Association
of Jefferson County, the Occupational Rehabili-
tation Center, nnd the Birmingham Regional
Health Svstems Agency.
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Authority. The Authority must also ap-
prove the Center's budget. Eastside is sub-
ject to auditing by both state and federal
officials, and state examiners conduct fre-
quent site visits to inspect its operations.
Eastside also participates in Alabama's
State Retirement System, and is exempt
from state sales taxes. Finally, upon disso-
lution of the corporation, the articles of
incorporation provide that all of Eastside's
assets ar; to vest in the Jefferson Authori-
ty

Eastside's general purpose is to provide
comprehensive mental health and mental
retardation services to a prescribed geo-
graphic area. The Center provides both
inpatient and outpatient care, emergency
care, consultation and educational services,
as well as specialized services for children,
elderly persons, and persons with alcohol or
drug-related problems. In addition the
Center runs the Transitional Home Pro-
gram for people going to or about to return
from a state hospital. The Center assists
the local probate court in screening persons
for state institutions. Finally, the Center
provides some services for adult mentally
retarded individuals. Some of these pro-
grams involve psychotherapeutic counsel-
ing, as well as prescribed medicine treat-
ments. Eastside provides eacli of the serv-
ices through contracts with schools, hospi-
tals, nursing homes, or some other state
facility or agency.

At present there arc 25 community men-
tal health centers in the State of Alabama.
Twenty of these Centers are public corpora-
tions under Ala.Code § 22-51-2; two are
operated directly by local governmental
bodies. The remaining three are section
10-3-1 nonprofit corporations such as East-
side Mental Health Center.

1.

The dcfcndant-appellee Eastside Mental
Health Center claims exemption from the
minimum wage provisions of tha FLSA un-
der t!e principles set out in .ac case of
National League of Cities v. Usery, 420 u.s.
S33, % S.Ct. 2465, 49 L.Ed.2d 2-15 (1976).
Appellee asserts that the Usery case re-

quires FLSA exemption for all state or
public agencies performing traditional
government functions. The appellee argues
that because Eastside is so thoroughly allied
with the State of Alabama, and further-
more because it is engaged in an ordinarily
governmental function, namely, the provi-
sion of mental health services to the public,
the USEIY test has been satisfied and ex-
emption is appropriate.- We disagree with
appellee's understanding of USGI'y and its
corollary principles, and for the reasons that
follow we hold that Eastside should not be
exempt from the FLSA.

The overriding constitutional concern
faced by the court in Usery, and thus by
this Court in the present case, is the prob-
lem of affixing a clear and workable bound-
ary between the two sovereignties in our
federal system. The problem is amplified
as always by the necessity that the result
adhere to the facts before us while at the
same time serve as a clear guide for future
applications. And most importantly we are
faced with the task of reaching a determi-
nation that is consonant with constitutional
precedents.

The existing precedents make clear that
the notion of slate sovereignty is as impor-
tant to a truly federal system of govern-
ment as it is hard to define, let alone pige-
onhole into any one constitutional provision.
At least aince the case of McCulloch v,
Maryland, 17 u.s. (4 wheat) 316, 410, 4
L.Ed. 579 (1819), the Court has recognized
that state and federal powers must be pre-
served in a delicate equipoise in a federal
system such as we have. The need for this
balancing of state and federal power “rests
on the conviction that each government, in
order that it may administer its affairs
within its own sphere, must be left free
from undue interference by the other.”
Metcalf & Eddy v. Mitchell, 2co u.s. 514,
523, 46 S.Ct. 172, 174, 70 L.Ed. 384 (1926)
(citing McCulloch v. Maryland, 17 us. (
Wheat) 316, 4 L.Ed. 579 (1819)). There
exist certain constitutional provisions that
emphatically, though perhaps ambiguously,
address the necessity of protecting the sov-
ereignty and power of the individual state
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governments. S€C Hans V. Louisiana, 134
U.S. 1, 21, 10 S.Ct. 504, 509, 33 L.Ed. 342
(1S90) (Eleventh Amendment protects
states against unconscntcd suite even if
they arise under the Federal Constitution or
laws of the United States); Hodel v. Vir-
gifira Surface Min. & Rec. Ass'n, 452 u.s.
264, 101 S.Ct. 2352, 69 L.Ed.2d 1 (1S81)
(Tenth Amendment contains limits on fed-
eral power to regulate states as states).l

Resort to specific constitutional provi-
sions, or even individual case precedents, is
nevertheless inadequate to a determination
of the proper balance to be struck between
the state and federal sovereignties. “Expe-
rience has shown that there is no formusS
by which the line may be plotted with preci-
sion in advance.” Metcalf & Eddy v. Mitch-
ell, 269 U.S. at 523, 46 S.Ct. at 174 (1926).
Indeed such an approach is apparently inap-
propriate. In the most recent judicial at-
tempt to determine the appropriate state-

federal relationship, the Court in the USEry.

case relied upon a wealth of case precedents
involving issues ranging from intergovern-
mental tax immunity, to federal regulation
of commerce, to state control over the loca-
tion of its state capitol. OB $fetcalf &
Eddy v. Mitchell, 269 u.s. 514, 46 s.ct. 172,
70 L.Ed. 334 (1926); United states r. Cali-
fOI’ﬂIa, 297 U.S. 175, 56 S.Ct. 421, 80 L.Ed.
567 (1936); United states V. Darby, 312
U.S. 100, 61 S.Ct. 451, 85 L.Ed. 609 (1941);
Coyle v. Oklahoma, 221 u.s. s59, 31 s.ct
6S8, 55 L.Ed. S53 (1911). In line with the

5. The ambiguity of Tenth Amendment case law
is merely coextensive with the ambiguity of its
b»image. Compare United States v. Darby,
312 U.S. 100, CI S.Ct. 451, 85 L.Ed. 609 (1941)
‘:Tenth Amendment slates but a truism), With

ry v. United States, 421 U.S. 542. 547 n.7, 95
S.Ct. 1792, 1795 n.7. 44 L Ed 2d 3GX (1975)
(Tenth Amendment declares policy that Con-
gress may net exercise power so as to impair
the states' integrity or their ability to function
effectively in a federal system) National
League Of Cities v. Usery, 426 U.S. 833. 842, 96
S.Ct. 24G5. 2470, 49 |1.Ed.2d 245 (1976) (relying
on Tenth Amendment case precedents to strike
down FLSA as applied to stale and municipal
overnments), and Hodel v. Virginia Surface

In. A Rec. Ass'n, 452 U.S. 26-L. 289, 101
S.Ct. 2352, 2366, 69 L.£d.2d 1 (198!) (citing
Tenth Amendment as embodying certain limits
on tederal Commerce Clause regulations).
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Usury precedent, we thus feel it appropri-
ate, indeed constitutionally incumbent upon
us, to look to a range of case sources inter-
preting a variety of constitutional provi-
sions and penumbras in determining how to
strike the proper balance in the present
case.

[1] In determining whether a state’s
sovereignty has been unduly and unconsti-
tutionally impaired by federal regulation,
the courts have in the past considered sev-
eral factors. First, they have locked to the
nature of the entity being regulated. In
USEry the Court acknowledged that attrib-
utes of state sovereignty emanating from
the federal structure 0f our government put
the states on a different footing from pure-
ly private entities with respect to federal
regulation of their activities. Citing Coyle
V. Oklahoma, 221 u.s. 559, 31 s.ct. 688, 55
L.Ed. 853 (1911), the Court in USEry de-
clared that even some affirmative grants of
constitutional power to the federal govern-
ment must be limited when national regula-
tions directly affect a slate or its political
subdivisions in carrying out normal govern-
mental activities.  National League of
Cities v. Usery, 426 u.s. at 845, 855-56 .20,
96 S.Ct. at 2471, 2-175-76 n.20 (1976).

Of course the determination that a regu-
lation affects a state or its political subdivi-
sion is not always a simple one to make.
There exist many public or quasi-public
agencies the status of which, for purposes
of determining a state sovereignty question,

Even Eleventh Amendment jurisprudence
suffers from substantial confusion and com-
plexity. For example, the principle of state

immunity from unconsentcd suits has been
qualified or at least restricted by a countervail-
ing principle distinguishing suits against a slate
from suits against an individual officer of the
state. The latter type of suits, at least in some
circumstances, is not barred by the Eleventh
Amendment. Compare E\ Parte Young, 209
U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908)
(establishing equitable cause of action against
state officers in their individual capacities not-
withstanding Eleventh Amendment) with Edel-
man v. Jordan, 415 U.S. 651, 94 S.Ct. 1347, -
L.Ed.2d 662 (1974) (qualifying Ex Pane Young
in situations where remedy requires payment
of stale funds as compensation for past dam-
ages).
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is not easy to characterize. Frequently the
courts have faced similar classification
problems when deciding cases in the areas
of state action doctrine, S€€, €.0,, Evans v.
Abney, 396 U.S. 435, 90 S.Ct. 628, 24
L.Ed.2d. 634 (1970), § 1983 litigation, see,
e.0., Adickes v, Kress & Co., 398 U.s. 144, 90
S.Ct. 1598, 26 L.Ed.2d 142 (1970), and Elev-
enth Amendment sovereign immunity ques-
tions, Seg, €.0., Edeli an v Jordan, 415 u.s.
651, 94 S.Ct. 1347, '9 L.Ed.2d 662 (1974).6

At issue in USErY v as the constitutionali-
ty of the Fair Labor Standards Act when
applied to wages paid by state and subordi-
nate political subdivisions to their employ-
ees. The Court held that this would seri-
ously impair the right of the state to carry
out its normal functions. It was only the
payment of wages by state or subordinate
polltlcal bodies that was involved there.7
The court in Hodel v. Virginia Surface Min.
< Rec. Assn., supra, interpreted USEry as
requiring that, Inter alla, the federal regu-
lation in question must address the "States
as States" in order for there to be an in-
fringement of state sovereignty. Hodel v.
Virginia Surface Min. & Rec. Assn,, 101
S.Ct. at 2366 (1981).

therefore exempt from the provisions of the
National Labor Relations Act, 29 U.S.C.A.
§ 152(2) (1973). See NLRB v. Natural Gas
Utility DisL, 402 u.s. 600, 91 s.Ct. 1746, 29
L.Ed.2d 206 (1971)* In NLRB v. Natural
Gas, the Court in a close case considered
relevant whether the entity seeking exemp-
tion was administered by individuals re-
sponsible to public officials or to the gener-
al electorate. |0, at 605, 91 S.Ct. at 1749-
50. Although these cases turn on the con-
struction of the Labor Relations Act and
not on constitutional considerations of state
sovereignty, we find them helpful in our
inquiry, and until the Court holds otherwise
we will adopt this approach.

Second, in deciding cases involving possi-
ble federal infringement of state sovereign-
ty, the courts have assessed the function of
the entity being regulated. In Usery the
Court repeatedly emphasized that the
FLSA directly affected a fjnction that was
traditionally a governmental activity,
namely, the structuring of wage and hour
policies. ~ National League of Cities v.
Usery, 426 U.S. at S45—46, 851-52, 96 S.Ct.
at 2-171-72, 2474 (1976). The Court alter-
nately characterized this function as tradi-
tional, essential, fundamental, and integral.

[2] Beyond that we "hink the relevant |(l, at S45, 851, 96 S.Ct. at 2471, 2474. The

inquiry is the extent of control the states
maintain over the activities and administra-
tion of the entity in question. Indeed it
seems to us appropriate to borrow from
principles established by the court in NLRB
cases "involving the issue of whether a par-
ticular entity is a political subdivision and is

C. The Court in neither the Usery nor the Hodel
case had to face this issue, as thc-nature of the
regulated entities was not disputed in either
case. In Usery many slates were party lo the
suit, and the issue was whether the KLSA as
applied directly to the slates was within Con-

ress' powers. Rational League of Cities v.
sery. -126 U.S. at 854, 96 S.Ct. at 2475 (1976).
Similarly in Model Die states were parties, and
the Court did not question their status as
states, but rather doubted that the states were

being directly regulated by the federal govern-

ment. Model v."Virginia ‘Surface Min. & Rec.
Assn.. 101 S.Ct. a' 236 (1981).

Thai subordinate bodies are included in the
Usery exemption is a principle which derives
from explicit language in the opinion, as well as

—

Court listed several other functions that
could be so characterized, including fire pre-
vention, police protection, sanitation, public
health, and parks and recreation. |d at
851, 96 S.Ct. at. 2474. Moreover, in overrul-
ing Maryland v. Wirtz, 392 u.s. 183, 88
S.Ct. 2017, 20 L Ed.2d 1020 (1963), the Court

by implicalon, at least insofar as the term
relates to "such areas as fire protection, police
protection, sanitation, public health, and parks
and recreation.” National League of (?mes,
supra. 426 U.S. at 851, 96 S.Ct. at 2474. The
opinion spccilically included "political subdivi-
sions” as entities for which classification or
sovereignties is appropriate. 1d. at 855, n.20.
96 S.Ct. at 2476, n.20. Additionally, the Court
mentioned stale schools, hospitals, and other
“subordinate arms of stale ?overnment” as
properly labelled sovereigns. .

8. We base our analogy to the labor cases or
the simple fact that the precise term "political
subdivision" is used in both the USery case and
Ibe NI.RB cases.
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implicitly included the operation of public
schools and hospitals as traditional func-
tions of the states. 426 U.S. at 855,96 S.Ct.
at 2476. In H0d9|, the Court listed the
traditional nature of the function involved
as the second condition precedent to a find-
ing that a state’s sovereignty has been con-
stitutionally infringed by federal regula-
tion. Hodel v. Virginia Surface Min. & Rec.
Ass'n, 101 s.ct. at 23G6 (1981).

The third and final indicium of state sov-
ereignty frequently considered by the
courts is the nature of the federal regula-
tion involved. The Court in USEry dis-
cussed at length the effects on state
government operations that would result
from application of the FLSA. T'je Court
focused on the significant costs, both in
terms of money and in terms of necessary
restructuring of employment operations,
that slates would have to bear if forced to
comply with the FLSA. National League
of Cities v. Usery, 426 u.s. at 846-51, 96
S.Ct. at 2471-74 (1976). Similarly in Fl'y V.
United States, the Court cited the unintru-
sivc nature of the Economic Stabilization
Act as a primary reason for upholding its
application to state employees. Fry V.
United States, 421 u.s. at 548, 95 S.Ct. at
1796 (1975). Finally, in the intergovern-
ment tax immunity cases, the Court has
been guided by an assessment of the inter-
ference with state government functioning.
see Helvering v. Cerhardt, 304 u.s. 405 at
419-20, 58 S.Ct. 969 at 974-75, 82 L.Ed.
1427 (1933).

V.

Before applying the foregoing principles
to the facts ol the ease before us, we may
well benefit from a quick study of Immanu-
el Kant's On the Old Saw: That May be
Right in Theory but it Won't Work in Prac-
tice (EI B. Ashton trans. 1974). Precise
legal guidelines easily applicable to particu-
lar fact situations do not exist in cases such
as this involving broad constitutional con-
cepts such as that of sovereignty, As will
become clear shortly, our job is compounded
in this cisc by the borderline nature of the
facts be/orc us. Nevertheless we are con-
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vinced that upon a consideration of all t’le
factors, on balance it seems clear that E »st-
side is not and should not be treated as a
sovereign entity in our feder”! systen.

[3]
simply that the entity with which we are
dealing is not a state or a political subdivi-
sion of a state as defined by the Court in
USery and in other cases involving similar
issues. Eastside Mental Health Center is
not the State of Alabama, nor is it an
agency or department of the State of Ala-
bama. Indeed no party contends otherwise.

Moreover as it currently exists under Ala-
bama state law, Eastside is not a public
agency or corporation. As was noted earli-
er, tic Center is incorporated as a non-prof-
it institution under section 10-3-1, rather
than as a public corporation under section
22-5,1-2 of the Alabama Code. The Center
is in fact distinct from many of the other
community mental health centers operating
in the State of Alabama in precisely this
regard. For whatever reason, Alabama did
not elect to operate Eastside as a state
institution with state employees; instead it
set up a not for profit corporation with a
separate, independent board of directors to
administer it. Whatever may have been
the state's reason for doing it this way, it
must live with the consequences. It cannot
claim an immunity based on a condition
which it itself sought to avoid.

Here, then, lies the greatest difference
between USErYy and the facts of this case.
Here we are concerned with application of
the FLSA wages paid by a not for profit
corporation which operates by contract with
a public corporation of the Stale of Ala-
bama and by contract with other entities.
There is thus no impact on the state in its

relation with its own employees. Thus, the
FLSA does not affect the "States as
States.™

For such reasons as were satisfactory to
it, the State of Alabama elected not to
employ any persons to operate institutions
performing such services as are performed
by Eastside. By making this election it
removed the agency from the protection of
the Tenth Amendment as delineated in

The determinative fact in ti is case i
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Usery and Hodel. Instead, certain individ-
uals organized a corporation under tlic gen-
eral legislative authorization used by other
citizens to organize all educational, religious
and other eleemosynary institutions, which
thereafter contracted with Jefferson, itself
an independent corporation, to carry out
these functions.

For purposes of the sovereignty issue be-
fore us, Eastside is thus best characterized
as a private, non-profit corporation, licensed
in the State of Alabama to perform the
services of a community mental health cen-
ter, and carrying out such services by
means of ordinary contracts with various
state and local agencies and institutions. It
is thus analogous to a normal nonprofit
institution in its basic corporate structure,
while at the same time analogous to a pri-
vate business doing contracting work for
the slate in its basic business operations.

Although the Center is subject to sub-
stantial state regulation, this fa :t docs not
change our characterization. With respect
to the state licensing regulations, we find it
difficult to distingu'sh Eastside from a vari-
ety of private corpoialions, and professional
individuals that are subject to similar state
control pursuant to licensing statutes.
Such controls are normal means by which
states effectuate public policies through the
regulation of private entities. These licens-
ing controls do not, however, somehow
magically transform the fundamental na-
ture of the licensed entity into a public
agency or official.

The additional control exerted by the Jef-
ferson Authority over EnstsideV budget,
board of directors, and residual assets upon
dissolution, are not so significant as lo justi-
fy characterizing the Center as an arm of
the state. With respect to the board of
directors, not only does the State of Ala-
bama not have control over the appoint-
ment of nearly one-half of the board mem-
bership. in addition it has no power whntso-

9. The Stale of Alabama docs In fact grant sales
tnx exemption to many other private business-
es. See Ala.Code § 40 23-4 (1075). In addi-
tion. membership In the State Retirement Sys-
tem is not limited lo state agencies, as it is also
available lo employees of a "public or quasi-

ever to dismiss any of the board appoint-
ments. Members of the board do not serve
as representatives of the slate or any of its
agencies. For this latter reason it is clear
that no member of the administrative board
is directly responsible to a public official or
to the general electorate. Under the lest
set out in NLRB v. Natural Gas Utility
DISt., 402 U.S. 600,91 S.Ct. 174G, 29 L.Ed.2d
206 (1971), this factor indicates that East-
side is not a political subdivision of the
State of Alabama. The other controls,
while perhaps uncommon in the context of
normal private corporations contracting
with the states, must be viewed simply as
stringent licensing standards necessary to
the effective implementation of the slate's
police pos er in the mental health arena.

If the State of Alabama chooses to foster
the provision of mental health services by
allowing Eastside and similar mental health
centers certain fringe benefits, including
sales tax exemption and participation in the
Stale Retirement System, this does not
mean that Eastside should be viewed as an
arm of the state. Alabama either provides
or legally may provide similar benefits lo
entities that arc declaredly not public agen-
cies,*

[4] Our conclusion that
Mental Health Center is not a state agency
or a political subdivision of the state is
sufficient under the JJOdel test for us to
hold that it may not be exempt from the
FLSA. Just as in H0d€|, we need not reach
the other factors in the sovereignty test if
we initially find, as we do here, that the
entity with which we are dealing i3 not n
state. oee Hodel v. Virginia Surface Min,
& Rec. Ass'n, 101 s.Ct. at 2369 (1981). For
this reason it is not necessary for us to
consider the extent of the FLSA’s effect on
Eastside's function of granting mental
health services, nor need we decide whether
such function is traditional or essential. In

public organization." See Ala.Code § 3G-27-6
(1975). Assuming Eastside Is considered a
quasi-public organization, it may participate in
the retirement system nnd yet still not be a
state or public agency within the meaning of
the term as used in the USEry case.

the Eastside
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view or the significance of the term "inte-
gral" used in the Usery opinion, however,
we think it important to briefly discuss the
application of this concept to the facts of
this case. In short we believe that even if
the State of Alabama bad chosen to operate
Eastside as a state agency, the Center is not
performing an "integral” function and thus
the Usery exemption would not apply.

In USery the Court used the term "inl.r-
gral" to define the nature of a state opera-
tion that is protected by considerations of
sovereignty. "We bold that insofar as the
challenged amendments [of the FLSA] op-
erate to directly displace the States’ free-
dom to structure integral operations in ar-
eas of traditional governmental functions,
they are not within the authority granted
Congress by Art. 1, § 8, cl. 3.” <% U.S. at
852, 96 S.Ct. at 2474 (1976) (footnotes omit-
ted).10

[5] Dictiorary definitions indicate that

the ad|ort;vc "integral™ signifies something
that is a part of or is in itself a whole. S€
Webster's New International Dictionary
1290 (1936). We think an integral function
Is in this context one that a state performs
for or in relation to tho society at large, the
state as a whole. One such function is the
state's taxing power; another is the state’s
function of enacting law;- for the public

10. We believe that the term "integral" relntes
to the nature of the stutc function to be given
sovereign protection. Admittedly the Couit in
User}lappears in the quoted passage to differ-
entiate nn "operation" from n “"function.” It
may he said that the phrn.e "integral opera-
tion" refers to the manner ill which the state
chooses to carry out its traditional function,
including the stntc's structuring of its wage
policies for those employees carrying out such
functions. Here the term "integral" would re-
fer both to the fact that the setting-of wage
policies is Crucial to the state's ability to carry
out effectively a particular function, and to the
fact that such policies affect the whole of the
stale's operations, in this case, all employees of
the slate. Under this view, it is of course true
that any case such as the one before us involv-
ing the application of the FLSA to what Is
arguably a state entity involves an Interference
with the state's ability to structure its integral
Operations. In our opinion, however, the term
"integral" also applies lo the type of govern-
mental function that is to be protected tinder a
concept of state soveieignty.

G® FEDERAL REPORTER, 2d SERIES

good through its legislative body. For pur-
poses of determining whether a particular
function is “integral” in the context of sov-
ereignty decisions such as the one before us,
we think it therefore helpful to look tl
whether the federal regulation in question
affects a state function in a way that rever-
berates throughout the society as a whole.”
For example, any interference with a
state’s provision of police protection to its
citizenry, or its ability in general to pass
laws in its legislature, clearly affects all
people in the state. Such integral functions
may be contrasted with those that, while
perhaps traditional, are nevertheless not
functions which relate to the entire state
populace. An example of a non-integral
function is a state's enactment of particular
regulations addressiig specific problems
such as water usage, farming, railroads,
utilities, etc. Even though such functions
may have been traditionally carried out by
the slate, federal regulation thereof is not
prohibited because the functions do not pro-
duce significant consequences affecting all
persons in the state and thus are not, in our
definition of the term, "integral" func-
tions.”

With these principles in view, we find
that Eastside's function of providing mental
health services to the citizens of Alabama is

At least one commentator agrees that the
term “Integral® is used in USer} to modify the
type of state function involved. See Note, Tak-
ing Federalism Seriously: Limiting State Ac-
ceptance of National Grants, 00 Yale LJ. 1G94,
1708 (1981). See also, National League of
Cities v. Usery, -126 U S. at 851, 865. 90 S.Ct. at
2-17G, (using phrase "integral governmental
func! ons").

11. It hears noting that in this respect a determi-
nation of whether a function is Integral re-
quires nn assessment of the effect of the federal
regulation, which is in fact Ilie third factor
which the courts have considered in ninktng
sovereignly determinations. 5¢ce pp. 678-679
supra.

12. Under our test regarding integral functions,
the Court in Hodelcould have easily found that
the function of regulating the mining industry,
while perhaps traditional, as the slate parties
urgued, was nevertheless nonintegral because
the federal Interference did not affect the entire
Mate citizenry.



comparitively 1inexpensive cost for establishing the long
term alcjoholism rehabilitation program so desperately needed

in this"jstate.

Secondly, the program may confront 1increased operation—
al costs because of an obligation to pay clients at the
facility a minimum wage while engaged in what 1is called
"work therapy."” The therapeutic design for Nugen®s Ranch
involved a scheme whereby clients, as part of their daily
routine, would be involved 1in gardening, vraising livestock,
greenhouse activities,” minor renovations on the facility,
and the Jlike. The program feels strongly that chronic
alcpholics get no benefit from simply being "warehoused™ at
an institution for a period between six months and two
years. Clients must be actively engaged 1in activities which
will increase their health, occupy some of their time, and
train them in minimal employment skills that can be helpful
with their eventual reintegration into their community. This
work  therapy, when combined with traditional forms of
counseling, should result 1in a high vrate of success in
treating chronic alcoholism.

But my analysis of state and federal Ilaw indicates that
the program may be-under an obligation to pay clients at
least a minimum wage while engaged in the work therapy. For
reasons that are not clear, state regulations pursuant to
the Alaska Wage and Hour Act specifically exclude alcoholisnm
and drug treatment programs from provisions which would
otherwise enable the program to pay less than a minimum wage
to clients. None of the specific exclusions of the Alaska
Wage and hour Act provide exceptions for long-term treatment
facilities to pay clients less than a minimum wage. Because
Alaska has not specifically identified this area of labor
law as an 1issue of particular state concern, it is likely
that federal law, 1in addition to state law, will require the
payment of minimum wages. | have already provided SOADA with
a detailed legal analysis of this problem, and am willing to
provide you with a copy if you wish.

The impact on the program and the state is significant.
Even with clients working only a few h urs per day, the
yearly cost of the program to pay a minimum wage to clients
engaged in work therapy 1is estimated to be in excess of
$230,000 per year. This adds a substantial cost to the
operation of the program on a yearly basis.

The solution to this problem may be 1in a legislative
amendment to the Alaska Wage and Hour Act exempting patient
workers in residential drug and alcoholism treatment
programs from the coverage of the statute, and an amendment
to the Uniform Alcoholism Intoxication and Treatment Act
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which would permit the payment of a sub-minimum wage lo
clients who are engaged 1in work therapy projects. |1 do not
know whether legislation of this nature could be accom—
plished this session, and we look for your direction on this

issue.

All of this 1i1s to say that the program needs your
continued support on alcoholism monies this session, and
assistance in possible legislative solutions to some of the
problems already 1identified. The Ranch has been receiving
strong and continued .support from residents and organiza-—
tions in the Mat-Su Valley, and we urge your continued
support also.

You are more than welcome to call or write me 1if you
have any questions.

Sincerely,

REESE, RICE & VOLLAND, P.C.

PRV/Kkr

ccC: Leonard & Henrietta Nugen
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I
The sdcond problem with the current scheme is that it has

no provisions for addressing the problemof the Department
withholding a decision with respect to a pending grant applica-
tion. In The Studio Club's situation, the grant for FY *82 had

not yet been awarded. Therefore, the program had not entered
into a contractual relationship with the agency, and there was
no grant to suspend, nor was the pending grant ever denied. All
that happened was that SOADA decided to "put on hold"™ any
transactions related to the FY '82 grant application.

Undoubtedly, the program could have pursued remedies in
court to secure <certain protections during the process of

.eeview. But that is an illusory remedy for a non-profit
organization that depends entirely on state funding. The
program simply had no funds to finance the litigation that

would have been necessary to prevent the kind of administrative
abuse that the program never expected to happen in the first
place.

It would appear to me that regulations could be adopted
pursuant to 7 AAC 78.010 et seg. to provide the kind of proce-
dural protections that 1 have listed above. This would cer-
tainly happen if the legislature amended AS 47.37 to mandate

the appropriate regulations.

B. The Payment of Wages to Patient Workers

An entirely separate and wunique issue to the program s
the question of its legal obligation to pay clients a minimum
wage for activities performed during "work therapy.” As you
recall, the scheme of Nugen's Ranch involves client activities
in gardening, greenhouse .work, housecleaning, and renovation

work on the facility.

Although the question seems straightforward, the answer is
not. | have enclosed with this Iletter my legal memorandum to
SOADA outlining the results of my research. | encourage you to
read it so that you can get a complete understanding of the

various issues involved.

Current state and federal law clearly suggests that
patient workers be paid a minimum wage. This is understandable
in light of the fact that the case law developed from wholesale
institutional abuses of clients in mental institutions who were

required to perform work of questionable therapeutic value. But
viewed from the program's perspective, this obligation makes
little sense. First of all, the economic impact on the program
ir tremendous. Our estimates are that the increased operational
costs for Nugen's Ranch for paying minimum wages to 48 clients
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for only a few hours of work per day amounts to $230,000
annually. This is without an analysis of fringe, overhead
costs, and the possible necessity to add additional <clerical
help to handle the administrative burden related to the

pcyroll.

But the more important concern is the therapeutic value of

the work to clients at’ the Ranch. It is in this area where the
work therapy program planned for the Ranch differs from the
activities normally required of patient workers in other

institutions.

The program's treatment philosophy starts from the premise
that it makes no sense to have clients sit around for two years
while going through a long period of sobriety. The health of a
chronic alcoholic has often deteriorated, and physical activity
is necessary to restore this health. Equally true is the fact
that a typical long-term inebriate has become a public pariah
who lacks self-esteem, motivation, self-worth, and the most
minimal of job skills. Work therapy can enable that individual
to regain self-confidence and acquire some skills. And anyone

in the treatment field will tell you that an alcoholic who has
just recently stopped drinking needs something to occupy the
time and energy that was once spent drinking. If nothing else,

the work therapy helps keep the alcoholic from drinking by
keeping him busy.

Unfortunately, the law does not address the different
therapeutic values that work therapy holds for recovering
alcoholics and drug addicts compared to patient workers in
other kinds of institutions. The law simply applies an "econ-

omic reality test"™ as the rubric for when clients are to be
paid the minimum wage. By definition, however, almost any form
of work therapy will arguably meet the economic reality test

and therefore require the payment of wages.

The options op.?n to the program are not especially attrac-

tive. |If the vork therapy concept is scrapped because of the
economic cost to the program, the Ranch will find itself
stripped of a treatment technique which 1is <critical to the
success of the program. If the Ranch is compelled to divert
substantial operational funds each year for the payment of
client wages, other equally important aspects of the pro-
gram - renovation, staff salaries, administration, etc. - will

suffer.
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The Ieg’al authority for the prggram to recoup wages paid

to clients by charging them a higher fee for their cost of care
amounts to a scam that has no practical or therpeutic value.
The program would simply be "paying"™ clients with one hand, and
taking it back with the other. This kind of charade to meet the
requirements of the law would only serve to generate client
resentment toward the program.

The program is not suggesting that the clients be paid no
wages at all. Rather, it hopes to pay the clients some form of
compensation so that each client can have his or her own money
to use- for :the “ purchase of incidentals and .gifts during
treatment, and also be able to build up a reserve fund to be
used at the time of release from treatment. AIl the program is
asking for is relief from the obligation to pay each client
S$3.85 per hour.

l'" believe that this can be accomplished by an amendment to
the Alaska Wage and Hour Act which would exempt drug and
alcoholism centers from the obligation to pay a minimum wage to
patient workers. I also believe it would be appropriate to
amend the Uniform Alcoholism and Intoxication Treatment Act by
adding a new section which would authorize the Department to

fund programs for work therapy projects, including monies to
pay a certain minimal compensation to clients (less than $1.00
per hour | would think). HL 192. currently contemplates an
analogous institutional employment scheme for state prisoners
and it might be possible to pa»' residents in long-term

treatment centers at the same rate.

If these amendments are considered, it would be essential
to include language stating that the legislation serves an
important and exclusive state function (the treatment of
alcoholism through funding to private, non-profit programs).
This language, I believe, wouldprotect the program from the

application of the Fair Labor Standards Act byvirtue of the
holding in National League v. Usury.

Unfortunately, this entire problem regarding the payment

of wages to clients just recently surfaced. I realize the
practical problems of seeking th' e amendments this late in the
legislative session. Please lei know if you see any way of

obtaining the relief before the . _jsion ends.
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MEMORANDUM

TO: Governor's Review Board on Alcoholism

FROM: Philip R. Volland, Attorney for
Alaska Alcoholism Rehabilitation Services, Inc.

DATE: May 25,1982

RE: Paymentof Wagesto Clients

Engaged in Work Therapy at Nugen's Ranch

In the program's FY '83 grantapplication, andSOADA's
review of the funding request, reference has been made to the
allocation of funds for <clients engaged in work therapy

Nugen's Ranch. This memorandum has been prepared in order to

assist you in evaluating the projected costs of work therapy at

the facility.

As you are aware, an essential component of the treatment
philosophy at Nugen's Ranch is to have clients there engage in a
form of "work therapy." The work therapy is designed to provide

clients with basic learning, life, and employment skills;
enhance the clients'sense of belonging at the facility; and
prevent the "warehousing”™ of clientsovera long period of time.

Work therapy projects for each client will be tailored to the
client’s individual treatment plan. Originally, the work therapy

project was designed to involve clients in the final renovation

of the facility (painting, laying carpet, etc.), as well as
involve them in gardening activities, the raising of livestock,
etc.

The work therapy plan that was proposed for the Ranch
raised a legal quei tion of whether or not clients should be paid
for their work. After a review of this question by my office, and
the office of the Attorney General, it was concluded that the

Alaska Wage and Hour Act (AS 23.10.050-150) and the the Fair

Labor Standards Act, (29 USC 201 et seq.), required that clients
be paid the statutory minimum wage ($3.85) per hour) for certain

work (e.g., renovations), but not for other work (such as general
housekeeping). Although | disagreed with the Assistant Attorney
General's conclusion about paying clients for "farming”™ activi-
ties, it was clear that the program would have to budget monies

for the payment of clients engaged in work therapy, particularly
if the work resulted in any consequential economic benefit to the
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program.jWithout discussing the legal aspects of this particular
problem in detail, I will simply note that the issue presents
some far-reaching implications for residential drug and alcohol-
ism treatment programs which involve clients in work therapy. |
have at my disposal and '/ill provide to any interested Review
Board members copies of the legal opinions prepared on the issue
by myself and by Linda bcocsia, Assistant Attorney General.

The uncertainty surrounding this issue presented a unique

planning problem for the program this year. Because of the
original plan to engage clients in a variety of work therapy,
including renovation of the facility, and because the legal

guestions about payment were yet unresolved, the program submit-
ted a grant request sufficient to cover the payment of wages for
all anticipated work therapy. At the same time, the program
pursued the alternative of complete renovation of the facility by
a general contractor and the elimination of renovation work from
the client work therapy plan. Both alternatives had to be pursued
while awaiting a response from the Attorney General's office. As
a consequence, the FY '83 grant request includes approximately
$235,000 for client wages ever, though the renovation contract for
the facility calls for the completion of all finish work in the
main building. Nonetheless, a sufficient amount of grant funds
need to be allocated to the program to cover those work therapy
activities which do require the payment of wages.

The program hopes to redesign its work therapy program so

as to involve clients in activities which can provide the
benefits of personal labor, but which will not require the
payment of the statutory minimum wage. For instance, it is

anticipated that clients could raise crops and bedding plants in
a greenhouse for sale to the community, not be paid an hourly
wage for this work, but yet retain the proceeds from sale in a
special fund reserved exclusively for the benefit of clients. The
program also intends to pursue legislative amendments to the
Alaska Wage and Hour Act next year in order to provide a
clarification of the current state of the law and enable drug and
alcohol programs to fully fund work therapy projects.

None of this is to suggest that the program is opposed to
paying clients a wage for the work they perform during work
therapy. Rather, the payment of wages to <clients has its own
inherent therapeutic value — it assists in the enhancement of
personal pride and dignity and permits clients to manage their
own finances. But the payment of a statutory minimum wage for all
work therapy presents a significant economic cost to the program
that threatens the development of successful work therapy pro-
jects unless adequate funds are provided. Hopefully, the problem
can be resolved during the coming year.
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Yotlr evaluation of the program's request for grant funds

to cover -client wages should be made in recognition of the fact
that this issue is yet wunresolved, and that the work therapy

program employed at Nugen's Ranch may not incur the expenses
originally estimated by the grant request.
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Detail Bill Analysis House Bill 182

Under this bill a large segment of the work force currently entitled to full
coverage for minimum wage would no longer be covered, and as a result the
Department of Labors® work load to ensure workers are not abused end unfair
trade practices do not occur would be increased.

The Department will require one Wage and Hour Investigator located in Anchorage
to handle the additional workload. In addition, a Clerk Typist Il will be
necessary to lend the investigator support and free the position to make field

call s.

Assumptions:
Effective date of July 1, 1983
6% per annum inflation rate

Equipment cost in FY 1984 is a one-time item

Potential for 22 separate programs that will require monitoring (13 current—
ly operating with an average monthly capacity of 350 clients).

LEG:A 12



POSITION TITLE

RANGE/STEP BARG. UNIT FORM 12 PAGE/LINE f"'Cu/ . T/APHROY*) DFSAT'r
Wage and Hour Investigator | 16 A GfiU e
TYPE OF POSITION ~ STAFF MONTHS ~ RP NUMBER PCN NUMBER ~ BRU PRIORITY LOCATI ON ELECTION DISTRICT LEG. - _.'}
PFT A2 . HB 182 Anchorage o
CONTINUATION LEVE L ADDITION JUSTIFICATION
TYPE OF EXPEND LIUITE - 7170TT
1
PERSONAL SERVICES'
Salary 30,886
BeneTi ts _ 4,902 This position will determine compliance with work
Supplementall Benefits 1,893 therapy wage requirements; perform onsite inspection
Fixed Benefits 2,880 of facilities; interview patients and staff; re-
TOTAL PERSONAL SERVICES 01 40,561 review case records for determinations and personnel
Travel 07 rzrw actions for wage rates.
Contractual o3 T 2lRTT
CommOdltles OA 1’(1)15:: The incunbent will be required to travel extensively
(E)?ﬁlpment 05 17500 throughout the State, therefore, $12,400 has been request—
er i
d f -state t l.
TOTAL COST TTTAT e or in-state trave
VVVV. viviviyl Contractual services includes $4t068 for indirect support
“XXVXV: V.V.W.V services, $3,400 in rent, and $5,000 for basic operating
RECEIPT CODE FUNDING SOURCE expenses.
Federal Receipts 1002
G.F. Match 1003 The equipment line items includes $1,500 to purchase basic
JHQ_ General Funds 1001 67,921 office equipment for this position.
I-A Receipts 100S
Program Receipts 1028
Other
FOR Bf,M USE ONLY
AA KEY NUMBER - )
agency Labor
Q program Worker Protection.
113 REQUEST FOR
NEW POSITION bru Labor Standards & Safety Pnge 1 of !

component
01-113617/117) 15

_Waqge anclJ.lo.ur

Revised Date



POSITION TITLE

1. Clerk Typist 11
) TYPE OF POSITION 1 STAFF MONTHS ~ RP NUMBER PCN NUMBER
' PFT _ o, 12 HB 182
1 3- CONTINUATION LEVEL 3 | ADDITION 3 xxJ
" R. IYPE UF EXPEND 11URL AnuUn 7
1 2 3
PERSONAL SERVICES'
5. Salary 17,657
6. Benefits 2,802
7+ Supplemental Benefits 1,082
8.  Fixed Benefits 2,880
9. TOTAL PERSONAL SERVICES 01 24,421
10, Travel 02
11 Contractual 03 A 10,725
T 127 Commodities 0 A 1,500
13, Equipment 05 A 2,500
j Ti. Other
P 15, TOTAL COST 39,146
RECEIPT CODE FUNDING SOURCE
16. Federal Receipts 1002 A
17. G.F. Match 1003
18.  joo General Funds 10U 39.146
19. 1-A Receipts 1005
20. Program Receipts 1028 A
e Other
1
-1 FOR OAM USE ONLY I
| RA KEY NUMBER " " " " 1
agency Labor

program

S13 REQUEST FOR
NEW POSITION

component _Waye. nndJluuc

"B1-1150 [7/HD1 »13

RANGE/STEP

A T7A

BRU PRIORITY

BARG. UNIT
GGU

LOCATION

Anchorage J

FORM 12 PACE/LINE

coy. 1 APPRO. ( tHSAJ't

ELECTION DISTRICT
LtC,

JUSTIFICATION

Worker Protection

hru _Labor--SLandaxds &_Safety_

This position will
Hour Investigator.

lend clerical support to the Wage and
Type correspondence for signature of
composer; including preparation of technical or legal doc—
uments, complex material (i.e. regulations, form layouts
and masters), transcribe from dictation, tape recording

or draft. Compile Wage and Hour activity data, type
statistical and/or investigative documentary reports.

Contractual services include $2,325 for indirect support
services, $3,400 in rent, and $5,000 for other normal

operating costs.

The equipment line items include $2,500 to purchase basic
office equipment for this position.

8 FY 84

Page % 2f 2
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*x*** BROWSE FILE IN BILL ORDER

BILL NUMBER STATUTE ACTION

HB 180 18-56.098 REFERENCE
HB 180 18.56.101 ADDED

HB 130 18.56.101 AMENDED
HB 181 01 .10.070 REFERENCE
HB 181 08.03.010 AMENDED
HB 181 08.86.010 REFERENCE
HB 181 08.86.070 REPL&REIN
HB 181 08.86.150 AMENDED
HB 181 08.86.180 AMENDED
HB 182 23.10.050 REFERENCE
HB 182 23.10.055 REFERENCE
HB 182 23.10.060 REFERENCE
HB 182 23.10.065 REFERENCE
HB 182 23.10.070 ADDED

HB 182 23.10.070 REFERENCE
HB 182 23.10.075 REFERENCE
HB 182 23.10.080 REFERENCE
HB 182 23.10.085 REFERENCE
HB 182 23.10.090 REFERENCE
ILL NUMBER AMI) HIT ENTER BILL NUMBER 14B 182 STATUTE 23

RETURN TO MAIN MENU ?
mKtoKW BROWSE FILE IN BILL ORDER

..L NUMBER STATUTE ACTION
182 23.10.090 REFERENCE
182 23.10.095 REFERENCE
182 23.10.100 REFERENCE
182 23.10.105 REFERENCE
18.2 23.10.110 REFERENCE
182 23.10.115 REFERENCE
182 23.10.120 REFERENCE
182 23.10.125 REFERENCE
182 23.10.130 REFERENCE
182 23.10.135 REFERENCE
182 23.10.140 REFERENCE
182 23.10.145 REFERENCE
182 23.10.150 REFERENCE
182 33.32.050 REFERENCE
182 47.37.245 ADDED
182 47.37.270 ADDED
182 47.37.270 REFERENCE
or | 24.30.130 REFERENCE

1 01.10.060 ADDED
_ NUMBER AND HIT ENTER BILL NUMBER SB 1 STATUTE 01

RETURN TO MAIN MENU ?
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BILL NUMBER STATUTE ACTION

HB 180 18.56.098 REFERENCE
HB 180 18.56.101 ADDED

HB 180 18.56.101 AMENDED
HB 181 01.10.070 REFERENCE
HB 181 08.03.010 AMENDED
B 181 08.86.010 REFERENCE
HB 181 08.86.070 REPL.6REIN
HB 181 08.86.150 AMENDED
HB 181 08.86.180 AMENDED
HB 182 23.10.050 REFERENCE
HB 182 23.10.055 REFERENCE
HB 182 23.10.060 REFERENCE
HB 182 23.10.065 REFERENCE
HB 182 23.10.070 ADDED

B 182 23.10.070 REFERENCE
HB 182 23.10.075 REFERENCE
I-B 182 23.10.080 REFERENCE
HB 182 23.10.085 REFERENCE
HB 182 23.10.090 REFERENCE
BILL NUMBER AND HIT ENTER BILL NUMBER HB 182 STATUTE 2310090

RETURN TO NAIM MENU ?



. Proposed CSHB 182 (HESS)

Dave Palmer
April 4, 1983
Section 1: (a) Authorization is given for exemption to the State

minimum wage (AS 23.10.050 - 50 cents per hour greater
than prevailing Federal minimum wage or $2.60/hour
whichever is greater) for participants in work therapy
programs.

(b) The Commissioner is required to adopt regulations
regarding payment for work therapy while considering
specific criteria indluded in the bill.

Section 2: (a) Wages paid for work therapy are considered allowable
operational costs and are eligible for reimbursement by
grants.

(b) No part of wages earned may be deducted for room,
board or services.

(c) Wages mav be held in trust and disbursed, with
consent for specific purposes.

Section 3: Work therapy is defined.
No effective date.

The impetus for 1B 182 is the Nugen Ranch, a treatment facility for
chronic and debilitation alcoholics. A component of the treatment
program is work on the ranch in exchange for minimal compensation. With
the intent on establishing lost work habits, developing self esteem, and
rekindling positive work attitudes, work as therapy is used at the
ranch. However, Federal and State minimum wage laws apply. HB 182
provides an exemption from the State minimum wage, which exceeds the
Federal minimum wage.

Exemptions to Llie State minimum wage currently exist (AS 23.10.070) for:

1. Individuals whose earning capacities are reduced by physical
or mental deficiencies, age or injuries.

2. Apprentices (approved by the Commissioner)
3. A learner, subject to conditions set by the Commissioner.

DHSS Position: The position paper relates to IIB 182, not proposed
CSHB 182. it is relevant. The DHSS asks that the exemption apply to
programs designed to last over 120 days. Short-term programs would be
required to pay pr* ailing minimum wage.

Fiscal Note: The fiscal note for IIB 182 is zero. However, the CSHB 182
requires the development of regulations and implies that review of
programs would he necessary to assure compliance with thosi regulations.
If not done before the hearing, the fisealL note requires revision.



Servic

& Social

Health

t of

n

I1TH j/tJepartm e

AP

R

S

P O

POSITION PAPER

HOUSE BILL 182

"An Act exempting participants in residential drug abuse and alcoholism
treatment programs from Alaska®s minimum wage provisions, and providing
a wage scale.”

The Department of Health and Social Services 1is supportive of this
legislation.

The issues and remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly
debilitated alcoholic. The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences and loss of positive life experiences. Long term
care is defined as treatment lasting from a minimum 120 days to a maximum
of 2 years with an average length of 1 year.

One of the intents of long term care treatment program is to have clients
engage in a form of work therapy as part of their overall treatment regime.
Such work therapy will be designed to help the client re-establish or
re-learn basic learning, life and employment skills. It is the intent of
the long term care treatment program to be more than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

The Department is also concerned that clients” rights be protected. The
Department 1is also concerned that short term treatment programs provide
intensive therapy to appropriate clients. To this end the Department of
Health and Social Services would recommend the following.

House Bill No. 182, lines 12 through 14 be amended to read:

(b) Participants in residential drug and alcoholism
treatment programs [designed to exceed 120 days in length,]
may be paid less than the minimum wage prescribed in
AS 23.10.050-23.10.150 for work therapy, as defined in
AS 47.37.270.

House Bill No. 182, lines 16 through Ib be amended to read:

Sec. 47.37.245. Wages of Patients. Participants in
residential drug abuse and alcoholism treatment programs,
[designed to exceed 120 days in length,] shall be paid for
work therapy, as defined in AS 47.37.270, at the "ates
established under AS 33.32.050. [AS 33.32.050(a)]-

These recommended changes would have the effect of Ilimiting the applica—
bility of the exemption from the minimum wage law. It is the Department®s
position that only long term care treatment programs, (designed to exceed
120 days) be exempted.
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL [IMPACT

Bill No: House Bill No. 182 Oats on Bill: 2/9/83
Title: "An Act exempting participants in residential drug abuse and alcoholic trpatmpnt
Sponsor: Barnes, Clocksin, Bussell, Lisl".a, Larson

Requestor:

1. Estimated fiscal 1imoacts on:

a. Expenditures:
/Thousands of Dolla ~

"6l - (3d - =
Caoi:a i
Ooeratina
Tota 1 -0- -0- -0- -0-
b. Revenues
Revenue L. -n+

2. Source of funds to offset fiscal impact of bill

3. Assumptions:

4. Disclaimer:

This statement has not been reviewed bv the OMB 1in the Office of the Governor.
not represent the poTTcy of the Sheffield Administration or the final estimate

imDact. jo
Prepared 3y6eorge E. Mundell, Acting Coordinator /¥}*rf9d' Phone: 586-6201
Division: Office of Alcoholism/Drug Abuse Date: S//7/7&3
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Approved by Commissioner: mkArl i S —j_ — = Data* éf]* ro}
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5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
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