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IS THE MOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 53 finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
Relating to the reapportioiuaent of the
legislature.
BE IT RESOLVED BT THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article VI, sec. 1, Constitution of the State of Alaska ia
amended to read:

SECTION 1. ELECTION DISTRICTS. Members of the house of repre—
sentatives shall he elected by the qualified voters of the [RESPEC—
TIVE] election districts that are established 1in the most recent
recpportlonment wunder this article. Each member of the house of
representatives shall be elected from a single member district.
[UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF REPRESEN—
TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL RE AS SET FORTH IN
SECTION 1 OF ARTICLE XIV.]

* Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska 1is
amended to read:

SECTION 2. SENATE DISTRICTS. Members of the senate shall be
elected by the qualified voters of the [RESPECTIVE] senate districts

that are established In the most recent reapportlomaent under this
m

v article. r*ch senatedistrict shall be composed of two election
districts established binder sec. 1 of this article. [SENATE DISTRICTS
SHALL EE AS SET FORTH 1I1? SECTION 2 OF ARTICLE XIV, SUBJECT TC CHANGES

o AUTHORIZED W THIS ARTICLE.,]

* Sec. 3. Article VI, sec. 3, Constitution of the State of Alaska 1is

snanded to read:
SECTION 3. REAPPOP.YIONMENT OF HOUSE AND SENATE. The governor
-1- CSHJR 53(Fin)

m mm5°? -



L e

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

23

29

.N_ T e

*

fi
urM

PV e LT

shall reapportion the house of representatives and the senate immedi—
ately following the official reporting of each decennial census of the
United States, Reapportioraoent shall be based upon the best available
evidence of the resident [CIVILIANJ population within each election
district and senate district [AS REPORTED BY TEE CENSUS].

Sec. A. Article VI, sec. 6, Constitution of the State of Alaska is

emended to readt

*

SECTION 6. REDISTRICTINC. The governor nay [FURTHER! redistrict
by changing the size and area of election districts and senate dis—
tricts, subject to the limitations cf this article. Each [NEW] dis—
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco—
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be gi\"en to local government boundaries. Drainage
and other geographic features shall be used 1in describing boundaries
whenever possible.

Sec. 5. Article VI, sec. 6, Constitution of the State of Alaska is

amended by adding a new subsection to reads

<b) Each election district shall contain Z population as nearly
equal as possible. Erch senate district shall contain a population as
nearly equal asS possible. In no case shall the absolute value of the
total percentage deviations cf all districts of a house divided by the
number of districts exceed one percent. In no case shall a single
district have a population which varies from the average population of

all districts of that house by more than three percent.

* Sec. 6. Article VI, sec. S, Constitution of the State of Alaska is

amended to read:

SECTION S. REAPPORTIONMENT BOARD. The governor shall appoint a

CSHJR 53 (Fir.) -2-
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reapportlorment board to act in. an advisory capacity to him. It shall

consist of five members, none of whom nay be public employees or
officials. At Ileast one member each shallbe appointed from the
Southeastern, Southcentral, Central and Northwestern regions of the

state [SENATE DISTRICTS]. Appointments shall be wade without regard

to political affiliation. Board members shall be compensated.

* Sec. 7. Article VI, secs. 4, 5, and 7 and Article XIV are repealed.

*

See. 8. The amendments proposed by this resolution shall be placed

before the voters of the state at the next general election in conformity

with

tion

art. XI1lIl, sec. 1, Constitution of the State of Alaska, and the elec—

laws of the state.
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IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 53 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA -
THIRTEENTH LEGISLATURE - SECOND SESSION
r
Relating to the reapportionment of the
legislature.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article VI, sec. 1, Constitution of the State of Alaska
| *ké o 4*?1 d?:%

amend

- PPRVFZ.;

*

amend

*

amend

ed to read:

SECTION 1. ELECTION DISTRICTS. Members of the house of repre-
sentatives shall be elected bythé qualified voters of the [EESPEC—
TIVE] election districts that are -established 1in themost recent
reapportionment under this article. Each member of the house of
representatives shall be <elected from a single member district.
EBNTIL REAPPORTIONMEN%, ELECTION DISTRICTS AND THEJNUMBER OF REPREgEN—
TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN
SECTION 1 OF ARTICLE XIV.]

Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska is
ed to read:

SECTION 2. SENATE DISTRICTS. Members of the senate shall be
elected by the qualified voters of the [RESPECTIVE] senate districts

- - - .. . V-
that are established 1in the most recent reapportionment under this
article. Each senate district shall be composed of +two election
districts established under sec. 1 of this article. [SENATE DISTRICTS
SHALL BE AS SET FORTH IN SECTION 2 OF ARTICLE XIV, SUBJECT TO CHANGES
AUTHORIZED IN THIS ARTICLE.]

Sec. 3. Article VI, sec. 3, Constitution of the State of Alaska is

ed to read:

SECTION 3. REAPPORTIONMENT OF HOUSE AND SENATE. The governor
CSHJR 53 (Fin)
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shall reapportion the house of representatives and the senate immedi —
ately following the official reporting of each decennial census of the
United States. Reapportionment shall be based upon the best available
evidence of the resident [CIVILIAN] population within each election
district and senate district [AS REPORTED BY THE CENSUS]. \
* Sec. 4. Article VI, sec. 6, Constitution of the State of Alaska-"is
amended to read:

SECTION 6. REDISTRICTING. The governor may [FURTHER] redistrict
by changing the size and area of election districts and senate dis-
tricts, subject to the limitations of this article. Each [NEW] dis—
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco—
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be given to local government boundaries. Drainage
and other geographic features shall be used in describing boundaries
whenever possible.

* Sec. b. Arti.cle VI, sec. 6, Constitution of the State of Alaska 1is
amended by addi".g a new subsection to read:

(b) Each election district shall contain a population as nearly
equal as possible. Each senate district shall contain a population as
nearly equal as possible. In no case shall the absolute value of the
total percentage deviations of all districts of a house divided by the
number of districts exceed,one percent. In no case shall a single
district have a population which varies from the average population of
all districts of that house by more than three percent.

* Sec. 6. Article VI, sec. 8, Constitution of the State of Alaska is
amended to read:

SECTION 8. REAPPORTIONMENT BOARD. The governor shall appoint a

CSHJR



reapportionment board to act in an advisory capacity to him. It shall
consist of five members, none of whom may be public employees or
officials. At least one member each shall be appointed from the
Southeastern, Southcentral, Central and Northwestern regions of the
state [SENATE DISTRICTS]. Appointments shall be made without regard
to political affiliation. Board members shall be compensated.
* Sec. 7. Article VI, secs. 4, 5, and 7 and Article XIV are repealed.
* Sec. 8. The amendments proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

*k

with art. XIIl, sec. ], Constitution of the State of Alaska, and the elec-
/ * e
tion laws of the state.



v/
DATEs February 10, 1984

T0: House Judiciary Committee

FROM: Mary Lou Meiners, Director
Division of Elections

RE: CSHJR 53, Relating to Reapportionment

This resolution would place six amendments to the Constitu—
tion on che 1984 general election ballot dealing with reap—
portionment and repeal three articles.

My reading of the resolution is that, should the voters
approve ai.y or all of these amendments, they would take
effect at the next reapportionment in 1992. (Otherwise, a
new reapportionment board must be convened in 1985 to redraw
election districts and apply those amendments that passed.
This latter scenario is probably not the sponsor®s intent.)

The substantive changes proposed are contained in Sections 1
and 2 of the resolution, from lines 8 to 28 on page 1. This
would require that any future reapportionment create only
single member districts for each member of the House of Rep-—
resentatives. This would prohibit, for instance, the
present arrangements in Districts 1, 4, 5, 8-16, and 20. |
urge you to closely examine the population and geographic
reasons for the two-member-district method of apportionment
and consider the consequences and problems associated with
single member districts. Populations may be unevenly spread
over the district, by subdivision or town.

However, before constraints are placed on future reappor—
tionment boards that could have unfortunate consequences,
please do analyze these cited two member districts and
determine whether they can or should be divided into single
districts.



ideal Seat Size

or  Below

t Percent Above

Population

9700
(#5.34)

9500
(43.14)

9300
(+1.04)

92211®

9100
(-1.24)

8900
(-3.44)

8700
(-5.54)

8500
(-7.74)

8300
(-9.9%)

SOUTHEAST

Six House Scats

Population: 53,308

6/ 53,308 - 8,885/seat

Ave S_E. Variance* -3.54

DISPARITIES IN POPULATION REPRESENTED PER HOUSE SEAT
PROPOSED 1984 REAPPORTIONMENT PLAN

W Um Anchorage Districts
" I Southeast Districts

1 .1 Rural Districts

eldeal House Seat Sizo Is 9211

1980 Census Statistics

ANCHORAGE

Sevﬁnteen Houso Seats
Populationi 159,466

17/ 159,466 - 9,380/seat

Ave Anch. Variance* +1.84

RURAL

Seventeen House Seats
Population: 155,655

17/ 155,655 - 9,156/seat

Avo Rural Variance* -0.64

From Tha Last Frontlar
i Rep. Terry Martin

o, et A sgh " v
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IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 53 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
Relating to the reapportionment of the
legislature.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article VI, sec. 1, Constitution of the State of Alaskais

amended to read:

SECTION 1. ELECTION DISTRICTS. “Members of the house of repre-
sentatives shall be elected by the qualified voters of the [RESPEC-
TIVE] election districts that are established in the most recent
reapportionment under this article. Each member of the house of
representatives shall be elected from a single member district.
[UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF REPRESEN-
TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN
SECTION 1 OF ARTICLE XIV.]

* Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska is
amended to read:

SECTION 2. SENATE DISTRICTS. Members of the senate shall bDe
elected by the qualified voterr of the [RESPECTIVE] senate districts
that are established in the most recent reapportionment wunder this
article. Each senate district shall_be composed of _two election
districts established under sec. 1 of this article. [SENATE DISTRICTS
SHALL BE AS SET FORTH IN SECTION 2 OF ARTICLE XIV, SUBJECT TO CHANGES
AUTHORIZED IN THIS ARTICLE.]

* Sec. 3. Article VI, sec. 3,Constitution of the State of Alaska 1is
amended to read:

SECTION 3. REAPPORTIONMENT OF HOUSE AND SENATE. The governor

-1- CSHJR 53(SA)



shall reapportion the house of representatives and the senate immedi—
ately following the official reporting of each decennial census of the
United States. Reapportionment shall be based upon the best available
evidence of the resident [CIVILIAN] population within each election
district and senate district [ASREPORTEDBY THE CENSUS].
* Sec. 4.Article VI, sec. 6, Constitution of the State of Alaska 1is
amended to read:

SECTION 6. REDISTRICTING. The governor may [FURTHER] redistrict
by changing the size and area of election districts and senate dis—
tricts . subject to the limitations of this article. Each [NEW] dis—
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco—
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be given to local government boundaries. Drainage
and other geographic features shall be used in describing boundaries
whenever possible.

* Sec. 5. Article VI, sec. 6, Constitution of the State of Alaska is

amended by adding a new subsection to read:

(b) Each election district shall contain apopulation as nearly
equal as possible. Each senate district shall contain a population as
nearly equal as possible. In no case shall the absolute value of the

total percentage deviations of all districts of a house divided by the
number of districts exceed two percent. In no case shall a single
district have a population which varies from the average population of
all districts of that house by more than five percent.
* Sec. 6. Article VI, sec. 8, Constitution of the State of Alaska is
amended to read:

SECTION 8. REAPPORTIONMENT BOARD. The governor shall appoint a

CSHJR 53(SA) -2-
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reapportionment board to act in an advisory capacity to him. It shall
.y . " -
consist of Frye-members, none of whom may be public employees or

3 officials. At least one member each shalt ©e appointed from the
4 Southeastern, Southcentral, Central and Northwestern regions of the
5 state [SENATE DISTRICTS]. Appointments shall be made without regard
6 to political affiliation. Board members shall be compensated.

7 * Sec. 7. Article VI, secs. 4, 5, and 7 and Article XIV are repealed.

8 *Sec. 8. The amendments proposed by this resolution shall be placed

9 before the voters of the state at the next general election in conformity
10 withart. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

11 tion laws of the state.

CSHJR 53(SA)
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LEGISLATIVE AFFAIRS AGENCY

January 26, 1984

SUBJECT: Reapportionment of the legislature
(HJR 53)

Representative Mitch Abood
Chairman, House State Affairs Committee

FROM: Richard A. Bradley
Legislative Counsel

You have requested a sectional analysis of the above de—
scribed resolution.

As a preliminary matter, | must advise you that a sectional
analysis or summary of a resolution should not be considered
an authoritative interpretation of the resolution and the
resolution itself is the best statement of its contents. If
you would like an interpretation of the resolution as it may
apply to a particular set of circumstances, please address a
specific request to this office.

To some extent, the amendments proposed in this resolution
are unusual to the extent that the changes contained in the
resolution may confirm existing understandings of the con—
stitutionally required framework for the reapportionraent of
the Alaska legislature; the Alaska Supreme Court has been
obliged to rewrite these provisions under the mandates re—
ceived from the U.S. Supreme Court in a series of reappor—
tionment decisions delivered by the Supreme Court. See,
among other decisions, Baker v. Carr, 369 U.S. 186 and
Reynolds v. Sims, 377 U~S. 533. To that extent, the
language does not so much indicate a change in what may be
expected after ratification of the proposed amendments but
rather an affirmative confirmation of existing legal and
constitutional reality. The Alaska Supreme Court has invit—
ed the legislature to propose conforming amendments several
times in its reapportionment decisions. See Wade v. Nolan,
414 P.2d 689 (Alaska 1966), Egan v. Hammond. «502 P.2d 8b<ZT
(Alaska 1972), Groh v. Egan,~5"2b" P.2d 8bM I|Alaska 1974), and
Carpenter v.Hammond, 667 P.2d 1204 (Alaska 1983).



Representative Mitch Abood
Page 2
January 26, 1984

In a few instances, the sponsor of the resolution has sought
to adopt improvements in the constitutional framework.
\

I will indicate in these comments the nature of the changes
proposed.

Section 1 of the resolution proposes an amendment to art.
VI, section 1 of the Alaska Constitution.

The section provides that members of the house are elected
from the districts established in the most recent reappor —
tionment of the house. The material from the last sentence
that is deleted has been obsolete since the first reappor—
tionment of the House of Representatives in 1960; the
material added to the end of the first sentence replaces
that language.

The second full sentence of the section that is added by
this resolution represents a policy choice by the sponsor;
as you will recognize, a number of the members of the house
are now elected from designated seats in multi- member dis—
tricts. It is generally agreed that the gubernatorial power
to reapportion in Alaska grants the governor the authority
to establish single member districts; the governors have
rearranged districts probably from the first reapportionment
and the governors have reduced the number of candidates
elected from a single district from the high of 14 in
Anchorage after the 1960 reapportionment to the present
formulation.

o\X
The proposed amendment mandates single member house dis—
tricts in all cases.

Section 2 of the resolution amends art. VI, section 2 of the
Alaska Constitytion. "

The section provides that members of the senate are elected
from districts that are established under the.most recent
reapportionment of the senate. The material from the last
sentence that is deleted has been obsolete since the first
reapportionment of the Senate in 1964; the material added at
the end of the first sentence replaces that language.

Just as each house member will be elected under the revised
Section 1 to a single member district, each senator will be
elected from a senate district that is composed of two house
districts. This material represents a policy goal requested

From The Last Frontier
- Terry Martin
A éhetgt)te@pltol- Pouch V
Innomi - AK 99811



Representative Mitch Abood
Page 3
January 26, 1984

by the sponsor of the resolution. To a some extent, | be—
lieve that this formulation represents the existing reality;
the language mandates that result.

Section 3 of the resolution amends art. VI, section 3 of the
Alaska Constitution.

The amendments to the first sentence of the section conform
the language of the section to the understanding of the in-—
tent of the constitutional convention. The Alaska Supreme
Court concluded after Governor Egan reapportioned the senate
in 1964 that if the drafters of the Alaska Constitution had
understood that the senate also must represent people and
not geographic areas, that they would have given the gover —
nor the authority to reapportion the senate. Wade v.
Nolan, 414 P.2d 689.(Alaska 1966).  ———————

The change from "based upon civilian population”™ to "based
upon the best available evidence of the resident population"”
results from Egan v. Hammond, 502 P.2d 856 (Alaska 1972) and
Groh v. Egan, 526 P.2d 863 (Alaska 1974); the Alaska Supreme
Court held that exclusion of the military from the popula-—
tion base without consideration whether the individual mem—
ber of the military was a resident of the state was
irrational.

My understanding of the reason for the deletion of the ref—
erence to the census was simply that the sponsor wanted the
reapportionment board able to use the "best available
evidence", whether that was the census reports or .something
else. As suggested, that represents a policy goal sought by
the sponsor. -

Note that sections 4 and 5 of art. VI are proposed for re—
peal. mbee resolution section 7.

Section 4 established an obsolete concept of reapportionment
based on "equal proportions." Section 5 permitted the
combining o0;< nouse districts in certain instances. Both
concepts have been obsolete since the original U. S. Supreme
Court decisions mandating "one person, one vote."

Section 4 of the resolution amends art. VI, section 6 of the
Alaska Constitution.

The amendment makes clear in the first sentence that it ap-—
plies to senate as well as house reapportionment.



Representative Hitch Abood
Page 4
January 26, 1984

The third sentence is deleted from the section but note that
its content "is carried into the new subsec. (b) in Section 5
of the resolution.

Section 5 of the resolution amends art. VI, section 6 of the
Alaska Constitution by adding a new subsection.

It provides that each "election district” for the election
of house members and each senate district shall each contain
"a population as nearly equal as possible.”™ The last two
sentences state a mathematical requirement for deviations
from the ideal district population.

Note that section 7 of art. VI has been repealed. See reso—
lution section 7.

Section 7 dealt with limitations on the modification of

senate district boundaries. It has been obsolete since
1964 .
Section 6 of the resolution amends art. VI, section 8 of the

Alaska Constitution.

The amendment recognizes that that there have not been re—
gional senate districts since the 1964 reapportionment.

As. noted above, secs. 4, 5, and 7 of art. VI are proposed
for repeal 1in section 7 of the resolution.

Also proposed for repeal in section 7 is art. XIV of the
Alaska Constitution. Art. XIV establishes a reapportionment
schedule: the listing of the various house and senate dis—
tricts and their boundaries.

It should be understood that the material contained within
art. XIV will continue to be necessary but since it is not
truly constitutional, it will become a footnote to the pro-—
visions of art. VI, presumably secs. 1 and 2.

It is not constitutional in the sense that its provisions
will necessarily receive amendment in each reapportionment
but will take effect because of the reapportionment procla—
mation of the governor and not because they have been adopt—
ed in a constitutional amendment proposed by the legislature
and ratified by the qualified voters of the state*.



Representative Mitch Abood
Page 5
January 26, 1984

Section 8 of the resolution is s

the election officers to put the

ified voters of the state at the next general election 1in
confogrmity with the constitution and_election laws.

m $5V0.< - X . e .
The amendments would become a part of the constitution 30
days £ .ter the certification of the election results by the
lieutenant governor. See art. X111, sec. 1. The implemen—
tation of the provisions would not be called for until after
the reporting of the next decennial census, after 1990.

If 1 may be of further assistance, please advise.

RABrojb
J2/080

From The Loti Frontier
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U.S. SUPREME COURT REPORTS 42 L Ed 2d

120 US 1]
DANIEL CHAPMAN AND JACQUE STOCKMAN, Appellants.

BEN MEIER, etc.

AR Lot
N« 'ove

$m$M :
420 US 1,42 L Ed 2d 766. 05 S Ct 751
[No. 73-1106]
M. Argued November 13, 1974. Decided January 27, 1975.

SUMMARY

Upon the failure of the North Dakota Legislative Assembly to reapportion
itself after the 1970 census, an action was instituted in the United States
District Court for the Southeastern District of North Dakota for declaratory
and injunctive relief, the plaintiffs alleging that the reapportionment plan
then in effect, which plan had been fashioned by a federal court in 1965 and
included multimembc-r Senate districts, no longer complied with equal
protection requirements. The relief sought included a request that the court
fashion a new apportionment plan using single-member districts, based on
the 1970 census figures. The District Court found that the 1965 apportion-
ment plan was unconstitutional, and after considering several plans pre-
sented by a court-appointed commission, ultimately adopted a new plan
which included multimembcr Senate districts, and which contained a popu-
lation variance of 20.14 percent between the largest and smallest Senate
districts (372 F Supp 371).

On direct appeal, the United States Supreme Court reversed and re-
manded. In an opinion by Brackmun, J., expressing the unanimous view of
the court, it was held that (1) absent persuasive justification, a federal
courts reapportionment plan for a state legislature should avoid use of
multimember districts and should ordinarily achieve the goal of population
equality with little more than de minimis variation, (2) when important and
significant state considerations rationally mandated departure from such
standards, the reapportioning court had the responsibility to articulate
precisely why a plan of single-member disrricrs with minimal population
variance could not he nrlonted.It.'Ifin the case at bar, the District Court had
failed, to articulate factors justifying multimember districting, and 14) the 20
percent population deviation involved could not be justified on the grounds

Briefs of Counsel, p 993, infra.
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U.S. SUPREME COURT REPORTS

a federal court or a state legislature
has initiated the use. The
[420 us b]

practical
simultaneity of decision in Connor v
Johnson and in Whitcomb v Chavis,
supra, so demonstrates. When the
plan is court ordered, there often is
no state policy of multimember dis-
tricting which might deserve respect
or deference. Indeed, if the court is
imposing multiir.omber districts
upon a State, which always has em-
ployed single-member districts, there,

42 LEd 2

in 1965 only as an interim remedy.
372 F Supp, at 367. The court there
noted that in the largest multimem-
ber district, a voter would be asked
to evaluate the qualifications of at
least 30 candidates for the state
[420 us 20;

leg-
islature. a "most formidable" task.
Id., at 366. ITakine note of Connor v
Johnson, the court held in 1972 that
it would be improper to permit mul-
timember districts to remain perma
nently, and allowed continued use

is special reason to follow the Con- ®only for the impending election be-

nor rule favoring the latter type of
districting.

[4a, 5] Appellants do not contend
that any racial or political groupB
lias been discriminated against by
the multimember districting ordered
by the District Court. They only sug-
gest that the District Court has not
followed our mandate in Connor v
Johnson, and chat the court has
failed to articulate rtnv reasons for
this .departure. IWe.,agree. -Absent
particularly pressing features calling
for multimember districts, a United
States district court should refrain
from imposing them UDon a State.

The District Court cannot avoid
the multimember issue by labeling
it, see /172 F Supp, at 377, a political
issue to be resolved by the State.
The District Court itself created
multimember districting in North
Dakota, and it might be said to be
disingenuous to suggest that the ju-
dicial creation became a political
guestion simply by the passage of
nine years. The District Court’
treatment of this issue directly con-
flicts with its prior opinion in this
case, where it allowed continuation
of the multimemher districts first
estaidifhed in the Paulson decision

13 The nnlv minority .rrono of -iitniticnnt
-i/.c id North 1I):lt.otii an; Indians, and the

750

cause of the great confusion that
otherwise would result.IThe court
appears now to have abandoned that
position, with no suggestion of rea-
sons for the abrupt change. It is
especially anomalous that the court
svould continue with the multimem-
ber districting plan, when the Spe-
cial Master who initially proposed it
has disavowed use of permanent
multimember districts. Dobson. Re-
apportionment Problems, 43 ND L
Rev 231, 289 (1972).

In contrast, the dissent in the Dis-
trict Court suggests a wide range of
attributes of single-member districts.
372 F Supp, at 391. One advantage
is obvious: confusion engendered by
multiple offices will be removed.
Other advantages perhaps are more
speculative: single-member districts
may prevent domination of an entire
slate by a narrow majority, may
ease direct communication with
one’s senator, may reduce campaign
costs, and may avoid bloc voting. Of
course, these are general virtues of
single-member districts, and there is
no guarantee that any particular
feature will be found in a specific
plan. Neither the District Court ma-
jority nor appellee, however, has

court-ordered rcniipiirtinumonc, plan allcrts
them no differently troin any other group.

From The Last Frontier
ep. Terry Mart
tate Capyltm. E’

in
ouch V



CHAPMAN v METER
420 US 1,-12L Ed 2d 766.95S Q 751

provided us with any suggestion of a
legitimate state interest supporting
the abandonment of the general
preference for single-member dis-
tricts in court-ordered plans which
we recognized in Connor v Johnson. 4
The tact that no allegation of minor-
ity group discrimination is raised by
appellants here does not make Con-
nor inapplicable.

[120 US 21]

It is true that in 1973 the voters of
North Dakota voted down a pro-
posed constitutional amendment
which would have re-established the
State's tradition of single-member
senatorial districts. At the same
time the voters also rejected by ref-
erendum the Legislative Assembly's
1973 Act which would have contin-
ued the multimember format for live
districts. We are unable to infer
from these simultaneous actions of
the electorate any particular atti-
tude toward multiinember districts.
It simpiy appears that North Dako-
ta’s voters have not been satisfied
with any reapportionment proposal,
and that they are frustrated by the
years of confusion since the obvi-
ously impermissible apportionment
provisions of the State’s Constitution
were invalidated.

[4b. 6] We are conlident that the
District Court, with perhaps the aid
of its Special Masters, will be able to
reinstitute the use of single-member
districts while also attaining the
necessary goal of substantial popula-
tion equality. Special Master Osten-
son had indicated that it " ‘would
not be teribly difficult to adopt sin-
gle-member districts.”” See 372 F
Supp, at 392.8 Unless the District

1L Fur uii example of n_conceivable ratio-
nale supportinu inultinieniber districts, see
C,,ar?enetl. supra, n 11 at 695-696, where it is
siif-t'i-ated that multimeniher denriels mav

Court can articulate such a "'singu-
lar combination of unique factors"
as was found to exist in Mahan v
Howell. 410 US, at 333. 35 L Ed 2d
320, or unless the 1975 Legislative
Assembly appropriately acts, the
court should proceed expeditiously
to reinstate single-member senate
districts in North Dakota.

VI
The Population Variance

The second aspect cf the court-or-
dered reapportionment plan that is
challenged by the appellants is the
population divergence in the various
senate districts. Since the population
of the State under the 1970 census

[120 US 22

was 617,701, and the number of sen-
ators provided for by the court?
plan was 51, each senate district
would contain 12.112 persons if pop-
ulation equality were achieved. In
fact, however, one district under the
plan has 13,176 persons, and thus is
underrepresented by .4.71*$. while
another district has 10,72.3 persons,
and is overrepresented by 11.11'l"
The total variance between the larg-
est and smallest districts conse-
qguently is 20.14%-, and the ratio of
the population of the largest to the
smallest is 1.23 to 1

[7]1 Reynolds v Sims, supra, estab-
lished that both houses of a state
legislature must be apportioned so
that districts are "as nearly of equal
population as is practicable." 377
US, at 577, 12 L Ed 2d 506. While
"[in]nthomatical exactness or preci-
sion” is not required, there must be

insure that certain interests such as city- or
recion-vvide views arc represented.

15. See also the views of tha late Special
Master Smith. 672 K Supp, at :192
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counsel acknowledged that reappor-
tionment proposed by the Legislative
Assembly broke county lines. 372 F
Supp, at 393 a 22. and the District
Court indicated as long as a decade
ago that the legislature had aban-
doned the strict policy. Paulson v
Meier. 246 F Supp, at 42-13. Fur-
thermore, a plan devised by Spe-
cial Master Ostenson demonstrates
that neither the Missouri River nor
the policy of maintaining township
lines prevents attaining a signifi-
cantly lower population variance.l/
We do not imolv that the
[42C U

S 2]

Ostenson
plan should be adopted by the Dis-
trict Court, or that its 5.95% popula-
tion variance necessarily would be
permissible in a court-ordered plan.
What we intend by our reference to
the Ostenson plan is to show that
the factors cited by the Discriet
Court cannot be viewed as control-
ling and persuasive when other, less
statistically oifensive, plans already
devised are feasible.l' The District
Court has provided no rationale lor
its rejection of the Ostenson plan.

[12] Examination of the asserted
ju.niiicutions of the court-ordered
plan thus plainly demonstrates
it fails to meet the standards estab-
lished for evaluating, variances in
plans formulated by state legisla-
tures or other state bodies. The plan,
hence, would fail even under the
criteria enunciated in Alah.in v £lo-

17. See A pendlx Il to memorangum opin
ion an or er of June 10. 1972 X ques
Xn nizazn2 TVan S|tckle Ithe Osten? n ||p

he Ostenson plan would allow u
to@gl population (?evfat?on Honly % 9%

18. Another plun appearing to be more
acceptable with resE)egt to _population vari-
ance than that adopted by the District Court
IS the_one sug ested b the State's Speciul

Cumnutlee on am)or aminent. referred to
in -Jud qe Urlr?hts ssenting opinion, 272 F
Hupp, a
784

well and Swann v Adams. A court-
ordered plun. however, must be held
to higher standards than a State’s
own plan. With a court plan, any
deviation from approximate popula-
tion equality must be supported by
enunciation of historically signifi-
cant state policy or unique features.
We have felt it necessary in this
case to clarify the greater responsi-
bility of the District Court, when
devising its own reapportionment
plan, because of the severe problems
occasioned for the citizens of North
Dakota during the several years of
redistricting confusion.

1

[13a] We hold today that unless
there are persuasive justifications, a
court-ordered reapportionment plan

of a state
[420 US 27]
legislature must avoid use
of multimember districts, and, as
well, must ordinarily achieve the
goal of population equality with lit-
tle more than de minimis variation.|J
Where important and significant
state considerations rationally man-
date departure from these standards,
it is the reapportioning court’s re-
sponsibility to articulate precisely
why a plan of single-member dis-
tricts with minimal population vari-
ance cannot be adopted.

[14] We say once again what iias

19, [13Db] This is not to say, however, that

court-ordered reapportionment of a state Ieg

islature must attain the mathematical pre-

mseness regv uired for congresswnal red|str|ct1
C-

?un er We-sherry v Sunders, 376 US |.

L Ttd 2d 481, 81 S 526 11964); K|rkpa trick v

Prowler, 394 US 526, 22 [ Itd 2d 519. 89 su
1225 (19691; Wells v Rockefeller 394 US 542,
22 L Kd 2d 535. 89 S C| 1231 11969): and
White v Weiser. 412 US 783,37 1 itd 2d 335.
93 S Ct 2348 (19731,
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ic ptnhlcm of revision or redrafting where initial plans are rejected has also
rated some differences of approach. One option dictates that courts redraw
s themselves or appoint other apportioning authorities if they reject the first
proposed. Others follow this course only when the initial apportioning
trity fails twice; such a "sccond-try" approach is usually defended for plans
It call for rcdistricting commissions. An underlying rationale reflects (he
cm that members of a nonpartisan commission, knowing that a court of
political persuasion will lake over the reapportionment process should the
nission fail to act, might be inclined to force a deadlock. Moreover, the
Mission would likely have at its disposal staff, resources, and experience not
ly available to the court, which it could employ in formulating a new plan,
'hough many of the accountability provisions remain subject 10 debate, par-
ity in their detailed content, most rcdistricting reformers agree that (his is a
d component for improvement. Similarly, while influential groups mny dif-
to who should make rcdistricting decisions and how critical these decisional
s arc, most seem to join forces in recognizing the importance of accouu-
Y factors to an equitable reapportionment process.

V. Concluding Observations

is monograph has attempted to identify ; roblcms associated with the cur-
ongressional rcdistricting system and to review the various proposals for
evcmcut along with major arguments which have been advanced in favor of
eainst them. It is hoped that this analysis will enhance understanding of the
taut issues involved, and that it will motivate groups and ind'viditals both
and outside the legal profession to formulate their own views, consider
ml action and resist deterrence to change by traditional obstacles in this

improvement proposals under consideration and debate fall into two
categories— structural change (largely focused on the use of special com-
as for developing reapportionment plans) and promulgation of standards
i ensure fairness and equity in line-drawing (based on a handful of priu-
imining from population equality through encouragement of minority in-
*). Concurrently, two levels of legislative initiative for such reforms are
consideration and debate— federal and state.

not the intent or function of this pamphlet to advocate specific reform
us. | lowever, rcdistricting equity remains a problem for (lie nation and
I solutions and conditions do not yet appear to have been devised, no less
uatcd in existing processes. Thus, a measure of experimentation with the
orm concepts seems desirable; the American Oar Association has formal-
ised such a posture in relation to the 1980 census rcdistricting process.*
union's experience with rcdistricting commissions has not been sufficient-
ptend or intensively evaluated to draw final conclusions as to universal
. the most desirable subfcaturcs and characteristics. Thus, it would seem
".c who call for stale initiatives in jurisdictions so inclined, rather than for
ite that all slates establish commissions, would offer the most promise
best opportunity to evolve optimal structures for reapportionment.

Federal rules governing rcdistricting standards, rather than governing m
to apply these standards, however, may be beneficial, although existing un
tainfics as to the best "m ix" and.order of priority among the most common!
cited standards (e.g., population equality, compactness, contiguity, avoidance of
intentional political preference) suggest that such formulations might do well to
leave some room for stale flexibility and experimentation in detailed definition
and ordering of any standards articulated.

\WVhatcvcr the ease, carefully studied and .soundly conceived rcdistricting
reform promises (o aid many sectors of society:

* voters in general whose voice will be heard more clearly when election results
arc not predetermined by gerrymandering, when competition for congres—
sional seals is maximized, and when representatives must focus their respon-
siveness on voters rather than on line-drawcrs;

- racial and ethnic minorities whose interests have often been subordinated in
past rcdistricting practices;

e congressional candidates from minority parlies and challenger groups who
no longer need hurdle undue barriers of self-protection constructed by in-
cumbent politicians;

« stale legislators who will be liberated from political pressures which may in-
fluence them to manipulate the linc-drcwing process;

e courts which will have clearer guidelines concerning the acceptability of
rcdistricting plans; and

e rurul and suburban communities (when gerrymandering has been used to
strengthen unduly the urban voice) and urUn residents (when line-drawers
have attempted to increase unduly rurul representation).

Indeed, virtually all sectors of society can benefit from congressional redistrid -
ing improvement which aids the American electoral machinery in functioning ac-
cording to ouf highest ideals of representative government. The time isright— for
thought, for decision, and for new levels of achievement.
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[102 US 690]
PEGGY J. CONNOR et al.

PAUL B. JOHNSON et al.

102 US 090, 29 L Ed 2d 2G8, 91 S Ct 17G0. rch den
*108 US 924, 29 L Ed 2d 702, 91 S Ct 2220

June 3, 1971
SUMMARY

A three-judge United States District Court for the Southern District
of Mississippi, having invalidated a Mississippi legislative reapportion-
ment statute, issued its own reapportionment plan constituting Hinds
County,. Mississippi, as a nuiltimember district.

On application for stay pending direct appeal, the United States
Supreme Court stayed the District Court’s decree for 11 days with in-
structions to devise and put into elfect a single-member district plan
for Hinds Gourde bv that date, absent insurmountable difficulties. .1 in
a per curiam opinion expressing the views of six members of the court, it
was held fhat single-member districts are preferable tum! that, given tr.o
census imormation apparently avaiiauie and the dispatch with which
the appellants devised suggested apportionment plans, the District Court
could have devised single-member districts for Hinds County in the 17
days tiien available, and could devise and put into etiect such a plan in
an 11-day period.

Black, J., jtoined by Burger, Ch, J., and Harlan, J.. dissented on the
%Fgggsds that the time" was Insufficient to fairly administer the election

Briefs of Counsel, p 1005, infra.
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29 L Ed 2d

OPINION OF TIHE COURT

I’cr Curiam.

Ou May It 1971, a three-judge
District Court, convened in the
Southern District of Mississippi, in-
validated tiie Mississippi Legisla-
ture’s latest reapportionment stat-
ute as allowin'; impermissibly large
variations among House and Senate
districts. Tin* parties were re-
guested by thi! court to submit sug-
gested plans, and the applicants did
no on May 17. All four plans sug-
gested by applicants utilized single-
member districts exclusively

[102 US r,9u
in
Hinds County. Thu following day,
May IS, the court issued its own

plan, which included single- and
multi-member districts in each
House: Hiris County was con-

stituted as a multi-member district
fleering five senators n”d 12 renro-
»miihiM e-. f The court expressed
some reluctance over use of multi-
member districts in counties elect-
ing four or rvjre senators or repre-
sentatives, saying: “[I]t would be
ideal if [such counties] could be
divided into districts, for the elec-
tion of.ono member I~from! the dis-
trict.” I However, in view of ttie
Juno 4, 1971, deadline for filing no-
tices of candidacy, the court con-
cluded that: '*[W]ith the time left
available it is a matter of sheer im-
possibility to obtain dependable
data, population figures, boundary
locations, etc. so as fairly and cor-
rectly to divide these counties into
districts for the election of single
members of the Senate or the House
in time for the ejections of 1971.”
The court promised to appoint a
special master in January 1972 to
investigate the possibility of single-
member districts for the general

elections of 1975 and 1979.
Applicants moved the District
urt to stay its order. 'Hie motion

was denied on May 24.1 Applicants
have now applied to this Court for a
stay of the District Court's order
and for an extension of the June

4 filing deadline until the Dis-
trict Court shall have provided
single-member districts in Hinds

ConntvJ or until the Attorney- sen-
erai or the District Court for the
District of Columbia approves the
District Court's apportionment plan
under Section 5 of the Voting Rights
Act of.1965. 79 Stat 139. 42 USC
§ 1973c (1964 ed., Supp V).

m Insofar as applicants ask re-
lief under the Voting Rights Act the
motion for stay i3 denied. A decree
of the United States District Court
is not within reach of Section 5 or
the Voting Rights Act. However,
other reasons lead us to grant the
Imotion to the extent indicated be-
ow.

[102 US fi»21

fn failing to devise single-member
districts, the court was under the
belief that insutlicient time re-
mained until June 4, the deadline for
the fifing of notices or candidacy.
Vet at that time June [was 17 days
away and. according to an uncor.-
tradicted statement in the brief sup-
porting this motion, the applicants
were able .to formulate and offer to
the court four single-member dis-
trict plans for Hinds County in the
space of three days. Also according
to uncontradicted statements, those
plans were based on data which in-
cluded county maps showing exist-
ing political subdivisions, the su-
pervisory districts used by the
Census Bureau for the taking of the
1970 census, official 1970 Census
mBureau “final population counts,”
and “computer print-out from Cen-
sus Bureau ollicial computer tapes
showing total and white Negro pop-
ulation by census enumeration dis-



CONNOR v

JOHNSON

«102 US (JO, 29 L Ed 2d 208, 01 S Ct 1700

tricts.” Applicants also assort that
no other population figures will sub-
sequently become available.

12,31 The District Court’s judg-
ment was that single-member dis-
tricting would be eeideal” for Hinds
County. | We agree that when dis-
trict courts arc forced to fashion
apportionment plans, single-member
districts are preferable to large
multi-member districts as a general
matter.! furthermore, given the
census information apparently avail-
able and the dispatch with which
the applicants devised suggested
plans for the District Court, it is
our view that, on this record, the
District Court had ample time to
devise single-mcmber districts for
Hinds County prior to the June 4
filing deadline. While meeting the
June 4 date is no longer possible,
there is nothing before us to sug-
gest any insurmountable barrier to

SEPARATE
Juno 4, 1971

Mr. Justice Black, with whom
The Chief Justice and Mr. Justice
Harlan join, dissenting.

I strongly dissent from the stay
order of June 3, 1971, more par-
ticularly as it relates to a postpone-
ment of the Hinds County, Missis-
sippi, election. Under Mississippi
law and the decrees of the three-
judge court, Hinds County can-
didates for the state legislature
would be elected from the county
at large. But this Court—at the
eleventh hour—now commands the
District Court to change its decree
and divide Illinds County into single,
member districts so that each voter
there can vote for only one state
representative and one state sena-
tor. Under Mississippi law, the lin:d
filing date for candidates is June 4.
This Court’s order now postpones

From The Last Frontier

i

uneau.

devising such a plan by Juno 14,
1971. Therefore the motion for stay
is granted and the judgment below
is stayed until June 14. The Dis-
trict Court is instructed, absent in-
surmountable difficulties, to devise
and put into effect a single-member
district plan for Hinds County by
that date.

[402 US 6031

In light of this disposi-
tion, the District Court is directed to
extend the June 4 filing date for
legislative candidates from Hinds
County to an appropriate date so
that those candidates and the State
of Mississippi may act in light of
the new districts into which Hinds
County will be divided.

It is so ordered.

The Chief Justice, Mr. Justice
Black, and Mr. Justice Harlan dis-
sent and reserve the right to file an
opinion to that eifect.

OPINION

that deadline to “an appropriate
date" after June 14. Tito order
compels candidates who had ex-
pected to run couutywide to change
their plans completely and to cam-
paitrn only in a particular district
which is part of llie county. The
confusion is compounded because the
candidates do not yet know where
the district lines will be drawn.
Any candidate would be dumbfound-
ed by the thought that his old dis-
trict had suddenly been abolished on
the eve
ri02 us 09U
of the filing date and lie
must now run in a new but unspec-
ified district which is still only a
dream in the eyes of the United
States Supreme Court sitting a
thousand miles from lliads County.
This abrupt order by the Court is
all the more astounding since this
Court has consistently approved
multi-member districts for state

WmMm
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multi-senate districts because of

m3o o"f
u,r** Tuel/jC. BriflMr
. 16 D | Rostifi. 171 U7
| have read the complete record in

this case with care, and find no reasons
advanced anywhere in that record for
continuing multi-member senate dis—
tricts as either furthering the art and
sH tnce of politics or improving the con-
duct of state government. However, the
record does disclose several arguments
in favor of the more traditional single-
member senate districts:

(1)

It gives a voter a chnnce to com-
pare only twc candidates, head
to head in making a choice.

It prevents one political party
with a heavy plurality in one or
two potential districts from
dominating other poential dis-
tricts that might narrowly go
for the candidate of the opposite
party.

It prevents a city wide political
organization from ostracizing or
disciplining a legislator, who
dares stray from the machine's
line.

(2)

(3)

It permits a citizen to identify a
legislator as his senator and
makes direct communication

easier.10

(4)

It makes each senator responsi-—
ble for his actions and makes
it difficult for a senator to fade
into the ranks of "the leant" to
avoid being identified with spe-
cific actions taken.

(5)

It reduces campaign costs and
"personalizes” a campaign.

(6)

It creates greater interest in the
possibility of a citizen seeking a
legislative seat without the polit-
ical machine blessing.

(7)

It would diminish the animosity
created in the legislature against

13)

19 Pur oxuiniile. in lins 21st District vueoiu-
jinvainv.' tin* fitiw nf Karen mul 'Post Karen,
four nf tins five MiimtnrH live in tliu extreme
~until xiilc of Karen; only one resides in (lie
northern sonion of Karen. SO state senator
resides in West Karen. | take judicial nuto

raur”e

the tendency of senators elected
by one political party from a
city to vote as a bloc.

It would tend to guarantee an
individual point of view if all
senators are not elected as a
team.

(9)

It would equalize the power of
people in single senate districts
with the people in the broken
down multi-senate districts to
influence the election of ok/i/ one
senator.

(10)

From North Dakota's earliest days,
the policy of single member senate dis-—
tricts was an integral part of its politi—
cal tradition. Section 29 of the Consti—
tution of 1389 required such districts
and controlled all elections in the state
until it was invalidated as an almost ac—
cidental by-product of the federal dis-
trict court's decision in Puithon 11. Stc
State ex rel. Stockman v. Anderson, 184
NAV.2d 53, 57-58 (N.D.1971). When a
panel of this court adopted with some
hesitancy a truly unprecedented multi-
member senate plan in Paulson 11, the
court said:

We have exhaustively considered the
plan as set forth in Senate Bill 39
[which we hereby adoptj. We find it
not perfect. Five "multi-member”
districts are created; county lines are
violated in twelve instances. " *
Insofar as the multi-member districts
tire concerned, if experience proves
that practical difficulties ur inequities
result therefrom, appropriate remedial
legislation may reasonably he expect-
ed. [240 F.Sttpp. at -14]

In the nine years since the cu.irt in
Paulson U first introduced multi-mem-
ber senate districts to North Dakota,

nf tfifHti fuels mul ilmr. kmktiillv .-|ju-akim\
ilin must affluent i-itizrns in tin* 121st laei-'-
lutivil District uro rouiiiilraloil mi Karjn'a
snuili siilc. sVr Kamo Koriiin. January 'Jii.
M174. hi.'> c. 1 (immune riliiioii).
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870 Harvard Journal on Legislation  [Vol. 14:825

the slate supreme court as a backup authority. li* members of a
nonpartisan commission know (bat a partisan court of their
political persuasion will take over ilu' reapportionment task if
the commission fails to act, they might force a deadlock.,BS

Section (c). Reapportionment Criteria.

(1) State legislative districts in each house shall have population
as nearly equal a» is practicable based on the population reported in
the federal census taken in each yearending in ztro. In no case shall
the absolute value of the total deviations ol all districts of a house
divided by the number of districts exceed one percent. In no case
shall a district have a population which varies from the average popu*
lation of all districts, unless a population variance is necessary to
comply with one of the other criteria set forth in this Section. In no
case shall a single district have a population which varies by more
than five percent from the average population of all districts. When
a petition challenging a plan adopted by the commission is filed
with the supreme court, the commission shall have the burden of
justifying any variance between the population of a district and the
average population of all districts.

Commint: The Model’s provision tluit district* in each house
“have population as nearly equal as is practicable’ does not
require mathematical equality.16 It is based on the standard

lexi aunuipanying notes | tufiin, o o ,
~H3 M.nylantl is an rxainple of a slate tslieir judicial pnlilits is saiil lo have hail an
imp.al on ieafi]iiiiiioinnenl. In 1373, the M.iiylam| Com | ot Appeals, the Male's
highest ioutl, rejelled the state's legislative teappoilioninen! plan on a leilniitalily. A
speii.il maslei ‘was appointed, lie lonnd political favoiitisin in llallinigie “anil
Mnnlgnim-iy im irities and ptoposed a plan leilrawiiig disttills in the two tninnies. Ilie
taunt ol Appeals tejeiled the special ntastet's plan and adopted its own, maim_iiiiix
aini N ol the gfiiyiiianileting that had liefn done in the two nullities, line |.eF|sIatne
[istlit linn "1 'slate, 771Mil. 370, 317 A.7d >177 (1071), m f. ilrniril 110U.S. Kill (1071).
I'he intlei was not ai<oinpanird with an explanation ol the (aunt's method It was
pointed mil at the time that the thiefjudge was iintninn lot ic-eleilinn in Ilallim nie
(anility and one of the assoiiale Jud%}s was under <hallfiigf in a M tniiguuifiv (aiitntt
prtinaly. -W K.isiovalf.'imrf Aihth Mnmirl Slylr Hrrthhulmg Plan. Halt. Sun. Mai. 73,
1071, at 2470, /lofiiinf I'nlilinT, Hall. Kven. Sun, Mar. 20, 1074, al A 10
1lili Some pate t(institutions provide fill a mote ,rlglorous_populatlon_stand.m| - the

Missouii Constitution, fin example, P|0V|des for distiit ts with poFulanon “as ite.uly as
possible™ eipial. Mn. Const. ail. I, S 2. Hut, as Jusliie Km
sl iing opinjon in Kirkpaiiitk v. I'irislei; , o

Anlhmetiially. it is poiribl/ lii achieve division of a State into disttiits ol

pietiwly equalsi/e, as measured hy the deiennial lensus orany olltei popula-

tion base. I'ncarry out this theoietiial possibility, however, a legislatiue might
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established by the Supreme Court in Reynolds, in which the
Coin I held that a slate must ""make an honest and gnod faith
effort lo construe! districts, in both houses of its legislatiue, as
nearly of equal population as is practicable.”167

This subsection establishes two standards with wx * * V
must comply. The first standard is that ol “average deviation™.
The second is the maximum allowable deviation from the avci-
age.

Most disc ussions of population deviation focus on the devia-
tions from the least populous to the most populous (listiit. The
model rccngllizes dial (his is an important test ol substantial
population equality, but also recognizes lhat the average
deviation — the absolute value of the total deviations ol all
districts in a house divided hy the number of districts— is an
even more .significant lest.16" As illustration, cnnsidci two
hypothetical plans for a state with fifty districts: Plan A has one
district live percent greater in population than the average and
another live percent lower than the average. The olltei 18
districts are exactly the average. Plan Il has twenty-live (listlit is
Ji four percent grcati.** than the average and twenty-live dis-
tricts al four percent lower than the average. Il maximum
deviations were the only test, plan Il would appear to be the
preferred plan. However, in a slate where one partv com ml*
the reapportioning authority, this could lead lo siguilicaii
malapportionment. The majority party would it) 10 make most
underpopulated districts majority parly districts and most
overpopulated districts minority parly districts."”1

liate Ik igiiKic llie Imnnilaiies ul Lillinium m-im- miming the mngii %i,nd

iliMiiit lute tlim n the iniilille nl the meniiitn ul 11 .quilineill house ki even

|htnhng.ll|.e lesiilenw nl .1 single laniilt Inhim- lietween Inn iliMmis
131 1S, ftSli. fA3H (1)) (enqill.isis .nlileil)

iz 3771'S n 377 .(I'.Milg. N nfui text aitnmpatiying miles S till ni/mn

~lliH In 1IIS, The Ailsism ) Cnniniissinii on lliteigiiveillliteiil.il Kel.ilimisilisi usseil its
imnlel sipipcilinnnedil [ Sifnimies Ji(inilllini siiiciimm "the suggesleil .lineliilliien!
Yim\ult-s I,,i s|ieiil>ing .1 maximum |ieiiein.ige ilesi.ilim. In amiil Inning .ill ilir
dislInis .1 the ‘in.ixinnilii ilevialinn lignie, an avejage iletialiini ligiuc alsn innlil lie
llllleljln;e|/|_\','|/é||/n|n|n/ W1 ACIK SIAO Lliisialisl I'hik.hsm |- [1373i | hittinaltfi
alell as Ai:

it An example nl this siniaiinii sail he linniil in a Nets Vink plan iliasvn In the
inajniiis Kepiihinan paiiy hillie Fin0'»; the Kepnhliinti 12 lli Uisiiijl li.nla | Mipnliiinn
nl *t7.1i.3ri ‘isliile the live Deninitalii ilisliiils wliiili silliniimt il hail [tnpulaliniis
i.ingin% limn :»7.000 in 3H2.0HI. Inieinaliini.;! tallies' (iaiineiil Wnikeis" thiinn.
legislalne Kepiesenl.llinii in New Vink Stale t/'(0il. 133
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The Model establishes five percent as the maximum allowa-
ble deviation from the average.10Thus, the largest district njsijj
he ten percent greater than the smallest. This figure was se>-
lecled to provide the llexihilily necessary to allow the cominis-*
sion I» comply with the other important reapportionment cri-
leiia of this Section while prohihiting the commission from
undermining the rc(uirement of substantial'population cqual-
ity. A ten percent deviation from the largest to the smallest
district is within the limits tolerated hy the Supreme Court.171

Unlike recent Supreme Court decisions, 12 the Model
Amendment requires justification for all deviations from the
average. This requirement does not pose a difficult hurdcn.
Once the commi*.sion knows that it must justify variances, it will
routinely record the necessary data.

170 1n- Ohig Consﬂtvtlon has a similar ptcivisinti. g..k.Const ail. X1.553-4. Ihr
esiniiiaingi ( -INStItution allows onIy alivr >rcriit devi tion limit the tiost populous lo
t|n rt5| ngogulous ilixtirt. Com’. Cjinssj. ail.

onti up edaVu%;lma Ie?|slat|ve||a p0|I|0|||||n|| plan W|thamaX|mum
ﬁl I||*tt| %| ‘deviation I|mn [lit- fti

[Tt tin- smallest ilislriil |II Hi. I rutPloil gimmils
Ln il a\t)/ ti- avma nr said I ailvanir [lir ralinnal stale polity ol tcapriling Mk
thi-.imitiillV Nf rpn [intal snh|I|V|su|ns Mallanv Howell, 110°U.5. 315, 328 (1873, i
[hr Goitit nolril )

I_I,|_|_I, lli.-t ||r|trn ma we aggloam inlriahir Timits." tit. al
Mmrnsrl anniilili o% Cnupri| of Slajr Covet pmt-nls, most slate /ranolllon
yirn| plant ptrsrntl) in rfn | satisty me*Mulletsrrlpmrmrnlhymrmg no legislative
ilistiiil ttnh ?I"VI&IIOI’] ol ﬂlral%r fhan I|v? Pen ¢m limn llir avnagr.
IhrSI prtia M|a3||r|ta PlllttHIl)rller”ah maSupln |||u (lllonn in |7t3 lop In§)0r|a
rrappoiliijinni’il plan rstalilithril J1ir fiflui sanlau It popylation. ol Srialr
P tsrumlv|I|st|E||sthoulllhesvnhm |)Foml$ || ra rX|rp| in m?u ||a3r|m||mta|||rs
am in no rst-n| s'umtld a ilrviaiion gicatrr th prrm| lietl." |stat|||t

K”r?lgM)lalt?nsa” n?hln?mﬂ“[o 5ﬁ0 L (Sul?err|1|e” gtljlrt 1all aiowed2 Ealrt |Ie|tlh!ir

|untlnn [lial Callilmilia’s e |sIat|ve|I|sI||nsa e so large dial "evena 191 m 2" vaiianir
|n Imputation allrils, a large nuinhri of persnns, ||t al. 10. While a w rPotent

Pulatlon iirviation is laige’in California, a larger figuir might lie aireplahlr in a stale

na Iaqu IcPrlslaIme anjl a Tmall population.

Krarsin, [[ir Court rcvrrsril a |I|T|r||l rmtrlgud%ment dial hail

Iounllapopulallon <liffrirnii.1lof 0.0 percent [x-lwrrm Tliy argfest mi Smullrsl ilistiins
|na||r|m|l almrlnn tullr| rIF():Ial protection V|0Iaht|0n mulct I||r till anmnlmcut athsrnl
sprrial justiliralt ir Caiyit poinjril out, howeve Ikely, taigri itilfn-
7En3e8 etvovegn |?|s|||ns woulH Rot Il(* Perah?e wnfwm ]u3||I||3/|nn yﬂi}gu

In H& at)uk v, I'rrisler, 30-t U.S. 526 {1000) die Court rejetted dr min.mi ||rV|a
lions for mtgwssmval dlftncts noting that "fo consider a certain range of vatiamr rfi
miimnit would rmmlage e%slalms lo"strive for Ihal range rather llian for eipialily as
nearly as piailicaldc,” 531,

n-ann CI tasr tt >0tt|u thls Ioglc die lowa Sur%rrmr Com| rrjecird an aP? -
tionment plan (or die lowa Crucial Assembly aflri limljiig that a maximum deviation
liguir of 383 pcwcnl was used and that " olncc die highest and lowest acceptable
lignrrs were lixed hgd|e {Nglslallve leaders all efforts lo achieve voter eipiality ceased."

oun v. 'I'mnet. 103 N.W.2d 781, 7HR (lowa 1072).

| >

I VI

11)77j Model lledppinliowneiil Process 873

(2) Congressional districts shall have population as nearly equal
as is practicable hascd on the population reported in the federal
census takxfn in each year ending in rero. No district for election of
members to the United States House of Represgnlalivcs shall have a
population which varies by more than one percent from the average
population of all congressional districts in the state. When a petition
challenging a plan adopted by the commission is filed with the
supreme court, the cqmmission shall have the burden of justifying
any variance between the population of a district and the average
population of all districts.

Commknt: This subsection reflects the strict population equal-
ity standard established hy the Court for congressional dis-
tricts.173 The Commission is required to use a snider standard
for congressional than for stale legislative districts. No devia-
tions in excess of one percent may he justified. Deviations ol less
than one percent may he permitted lo stand if justified based on
other criteria. The stale carries the burden of justifying any
variance from the average.

(3) To the extent consistent with subsections (I) an(! (2), district
lines shall be drawn to coincide with the boundaries of local politi-
cal subdivisions.

Commknt: The Supreme Court has struck down stale constitu-
tional provisions that guarantee each county representation in
the legislature,174 hut il has recognized the states' inletesls in
respecting local subdivision boundaries for two reasons, Fitsi,
use of political subdivision boundaries places limils on the
reapportionment authority's discretion lo gerrymander.Ift

113 K||kpa|t||k v, I'u-isli-t, 31 U.S. 526, 5?6 -31 g1868) 385 ol flia-, I-\isiiog -135
mnglessmnl IISIIIIIS an- within hin priceiil ol tin- atla e it in thia-1i states. Cus-
mssto |¥ KtiK1 Vsiiimt T, at 1A tintr 172 m/m/; A* nnli-it almse, (In- Conn
has rawn n llislinition between [lir po I?tlon Mandati eS’[flthhed in, Aitill- 1,
milion 2 of Ijr Constitytion oI emjgirssinual qisttins anil tin- less lrtuaniling sl.iu-
Iatil MIp|||t|I ol stair le |sIat|ve aistricts hy tin- Fouitt-riith- Amni-uthm-m. Str text
anompangmq notes 35-3

unfils. v, Slms1 377 &J [5]33 568 QS?[)
175 Id }578 -18. 'till* Irgal piohiliilinus ani rad|1|ons aﬁ]amst htrakmg ﬁnlunal
siiliilivistini lines aitn| asa musttaint against gi- nymaml I1.Ig M-fme tin-1".S”Shpt ijiic
Coutl's.our rlfon mil- sol- mamI%A Jtakn, u|/n (tl at 261 \{Vuhnol mult
Loust taint, Irgislatlirrs ran nil tip subdivisions In| po ral |ititposrs um L tin gtnsro
-IiMiittg imputation nptalily. Km instanir, in lllinois |n tin- Crut-1al Assembly
missed Ilir city line 0r Chitago nifir litnrs in thawing stalr li-gislalisr lint-s. Ifiv
I"-m N-1,ii

% 3
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Also the Model seeks to balance llu* requirements of subsec-
lions (1), (2). (). and (*1) with die aims ol' compactness. Tims,
die Amendment requires dial the aggregate length of bound-
ary lines he “as short as practicable™ consistent with other cri-
teria. Significantly, the Model adopts a more flexible require-
ment than. Tor example, the Colorado “as short as possible™
standard,18* because in some circumstances it would hr unjust
to ignore legitimate considerations such as geography, political
subdivision lines, and highways. Hut the flexibility built into the
Act should not he an invitation for abuse. The concrete expla-
nations ol the factors in subsections (1), (2), (li), and (1) and the
explicit definition of compactness in this subsection will provide
the courts with the tools with which to enforce this Model. In
order to ensure compactness in political subdivisions of high
population density, the Model imposes a special requirement
upon distticts within these subdivisions.

(6)  No district shall be drawn for the purpose of favoring any
political party, incumbent legislator, or other person or group. In
preparing a plan, the commission shall not take into account the
addresses of incumbent legislators. The commission shall not use
the political affiliations of registered voters, previous election re-
sults, or demographic information other than population head
counts for the purpose of favoring any political party, incumbent

legislator, or other person, or group.

Commknt: This subsection expands upon the antigcrryman-

p< |>C|nrH ict ul ij | urlre nall Iliy (I||m|tl in arﬁa |V|d|np ilic_aica or jlic
JS il al_?a ’llr smallest XISSl|>i|IUIIUSItI In Ulilifaul (imymitulrr-
\iiprn nult* H.J, al “lilt (tonlriolrx tinillrl). Sir tilw ars | rUmynmmln nm
DnrMun onf e -HNY.U. 1., Rrv. 810, I>71) (Iimiriallri_ tiril as K.dv,aids|.
Crumally mil i, Inrnudas liavr hail onr ot two laults. On Il onr iaiul. rx0I|| oni|1.K -
I|| i If||n|||||n|a|rg|tl|tn|l Tor lhr, t|||||t and even thoir, IIInsI illIn.led lo un rt3|and
lili 1 ml Is'inanJj nr|r|sa| 05|| ”ua sn}1 in WA [nutatmlénnnsma g r\
nsumamco |rpn|Pus irr-hand, rigid. lornijitas do_lint cont
lirxiliilily urrsvaty n allow [liy use ol olhrr |C||L|0|I|||n|ncnl clileria, Inlitiil qu|
FIVISIOH leannv If)rrxalnpér airollrn lai fKi lgnng Ilenlu|as o follow. thﬁse
[Xmudailr mq twoatean? cmu aoncss Inrimila ev nthoug gsnvranot
||||Jn|nlnn| pnhn inrirxt, Srt Call'nry v. Cummings, J12 U K |»7
ewhat tagg glstrlds ?flrn result from illrnipls lo mrrl |r relglnnnen
viihslarilial 0 nIaI| ||e%ualy Srhuridrrv. Kmkrfrflrr, 111 N.Y.2d 420 SID'N.Y.S.2d"

HP\'#@% Ii. onsz ar]l %) g 47(1). S/r Pulitiral (Irrrymanilmug, supra note St), al 411
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deling provisions in the Delaware Code and the
slit tuicon. Ht

The Supreme Courl has held that the use i
the formulation of tlistliot lines does not violate the Constitu-
tion.187 Thus limitations on the use of politic;tl data in planning
apportionment are a necessary addition to the other <rileiia in
the Model Amendment.fWithont limitations on the useol polit-
ical data, the Amendment would invite politically motivated
gerrymandering. The explicit prohibition against the use of
addresses of incumbent legislators eliminates a special lineal to
fair districting.

Under the Model Amendment a plan is not mulcted void-
able merely because il happens lo favor a political party, iui iim-
hent legislator, or other person or group. All reapportihnmeni
plans favor some party, person, or group. Challcngcts must
demonstrate that the districts were drawn for the purpose of
favoring some party, person, or group. The limitations on the
use of data traditionally used in political gerrymandering will
he judicially enforceable.

(7)  No district shall be drawn for the purpose of diluting the
voting strength of any language or racial minority group.

Commknt: The ability of the reapportionment authority to
dilute the voting strength of minorities is limited hy the opcra-

HIi DcIauatchwyuw?cslhal d|5|||||5|m|vl m|I Ik rivaled mi.isIn iimlylv I.mu
any ||f|”§” hiJiuliliial pally (aim " til. 2!1. 5 HO* (11)75). Srr also Hawail ciinsi

IH7 Srr lex] amlmﬁau |U([1 initrs | M il supiu. lint srr Nunn v, Tiiinri, 11):) N.W 2d
7Hlﬁnwa 1072). |n.ah rxicptinn In the gfiictal fulf. the Inwa Siipiruie (aunt milled a
Ifgﬂ|va|vr icap n|I|0|nnrnI plan upnn I|mI|||g dial pnpulatlnn eipiality was linpinp
L|u|e in ?|e Ccm al. ﬁ nlluy ﬂna nl Ellntel || Innuwhe” eénélalns h|
he mm [ pninted n ? pefinrap|Hi I|n| eu ans tnulil evenped
W|d|n||| lelianee nil dig pnli
| tie letevame ul die Le.i |§gue nf Wuineij Vnleis' Ian |s mil ils ayailaliililv as ail
aIIeI||aIe plan hut lallieY 1ls_denmmsliglinn u Pnants piimipal lliesis;
||a|ne qlal ns. mine elpa\ mLFuplal aveln ed. |lie same
e mes

[
anvus in n|||a Ul Was sedl (“ ﬁ P A
,oan lInlli plans used mnli n||¥ ulnp? 1SS as uelessal elnnsw
le <lilert.I; Ixﬂhw isme? lly avuid sli |d|V|5|gnn f Invsnsli |Ps Imili. plans
Ihlss iminty and |neSW|erc nelessa illeleme x wren I[it 1wy

n5| n dJ e|n||nat|un ul efl eme |n<ii"'IkVH| ’ rcnsanls and utliri
m] |a |m||| eralimis in lunmilanini ul die VV

Tha Last Hionlici
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lion of two other elements of this Amendment. 'Flic Model
requires the creation of single-member districts18 and man-
dates the adherence to political subdivisions.18" These two fac-
tors tend to ensure that geographically compact minority
groups will not he gerrymandered. Hut, because minorities
have been historically the special victims of gerrymandering,,nu
this subsection establishes an explicit guarantee.10l The federal
courts and Congress have recognized the problem of racial
gerrymandering. In the few eases in which the courts have held
reapportionment plans unconstitutional on grounds other than
population inequality, the plans were found lo dilute the voting
strength of racial or ethnic minorities.12 Congress began to
deal with this problem when it enacted the Voting Rights Act of
1905, which was designed to extend the voting guarantees of
the Fourteenth and Fifteenth Amendments to state electors.103
The "racial" and '"language' minoiity classifications in the
Model Amendment follow the Voting Rights Act of 1905, as

|amended

IH{ Model Constitytional Amendinenf, s bs tlinn (c Hgl? in/m.
IHO 1il.. suhsettinn (c)(3) hifin. Unnimvii)® ra mentation nl political subdjvisions
tm|Inm|nef die idyliTy nI cnnstiturnrics, In owam? H Fohtlcd ction In an clle tlvc
manner. |lie special masters appointed hyt e California Supreme (aunt in 1117) lo
prepate Ieap[;[)]nrtmnonnu ?Ian Bomted
It'1s dearthat in mian stuat| ns jiunt and Ci Ixumdanr define poliliial,
?tonunnc an? spiia Ixmt lirirs nt OP latjon 11 |ettun|(i mﬁaln
atiiyis, with gltlmateg |t|caI concerns aic. ¢ nsnulrd anng lotal poftical
subdlvmon in st Thte| fnic. nmlctcssury division of coilutie’s and Cities in
0||nn en ISIC n ogld lig av
qulsfatﬁev Rrenlnctke 1 gg/d 5e1% 9«I0 110 (al. Kplr. 7IH (1173).

rtext artumpaiiyiu mlte57 -14 sy
L0 srh Adyi UI pg Eissmn on Intel §overn|nental Relaélons sugr?(ested that
lie aim. ol (a %1 otlioumeil ;t) F shou d? ie to provide alra elleilive
he votma stirnglh o raC|aI or poliliial elements

fl
repleseutalioo t v0|d nceII|n out
? Maore v, l.eflorc County Hoard of

O th5 \ihing popation.” A dunia ngie,
KIntinii Commissioners, >0 K.2tl 021 (full’ Cir. 11174); Knhiuson v. Corimiissioneis
cuml, Andelson Camntg 505 K.2tl li74 FSth ar. 1974 In Klalir v. Williams. 339 K
Sﬁ)g 922 ). Arir. 1972). the com | rea|%ne sever |sIan IX|untIancs In order 1o

Inglan reserv | nfiiel satlve distyirt.
P 38rr 1923] Cﬁ{ag Bﬁ N\/ syt 93} )g?:on r.ssuinal Rismyi it Sirvkf,
I|rrar nr Cononss Tiir. Votino Rlctus ACt or 19] 15, Ax Aminiiiii History,
Kim.is. A Al iirnaiivis (1975), In a recent case, the Cupieme (aunt had t e
linrnyialil taskofadjudlcatlng tonhetmq claims helween two minrities. A New Ynik
[an had ellberatel estalfllsh d.two atlvedlstncts W|thmm w ilc maonn 1] 05
ermlt ‘the cI?se knit Iasal ir community p %Qtest that the ans ssren
ubmriget! il”in agﬂwre ominant ite district. Ret |n e spec |c

man ate of flie Voting Rights Act o 1955 t eSu leme Court uphel epIan United
JeW|sh Organizations v are){ 9 Sg {
194 42°U.S.C.A. Si 1971, 19731 { (W«C Si)pp. 1977).
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Four suite constitutions have* clcsignccl provisions 10 protect
socio-economic comniuniliesof interest in the reapportionment
process. 18 This protection of socio-economic communities de-
fines the interests to he protected in much broader terms than
the Model's formulation of "language or racial minority
group". The states’ broad socio-economic provisions i('present
an effort lo achieve an admirable public policy goal."""1Hut in
striving to attain the desired ends, the broad for mutation grants
the renpporiinnutcnl authority too much discretion. |lie no-
tion of "socio-economic comniunilies of interest**" is so broad
that a rcNgiportionment authority could knowingly denial k
geographically overlapping communities. As a result, the i(-ap-
portionment authority would have to favor some communities
of interest over others. Il is possible, therefore, llial under die
broad provision those communities of interest that have been
the traditional victims of discrimination will gain no additional
protection. Thus, in order to avoid the pitfalls of the broad
socio-economic approach, this subsec tion focuses its constitu-
tional safeguard on those specific communities of interest —

linguistic and racial minorities — that are most in need of
protection.

195 The (a|||||III|nC titution row es [lial. iniivistenl . v?|t|| olltei |tnett| "tom-
Mititillies of Inteli-s|, |n| |n ethnc <n Itltal gionotp1l. Jtittle men. eogﬁ i, .util
detnngtnpnt flnton shaII resetvel within a single 1ljslriil wi eteve| xisshle." Cti |t
cjinsi. ML, 1(3). The Hawail Constitution |m|t|ts *Wlteie pint fitable. sub-
tnelgente |d narea InaI||| erlllslntf whcicin substantiall d|IIeten ?OILO etonu it
,|,utmess p|e|0|n|naes a 'flvm letl." Hawaii. cjinsi all; Alas aglow es:
Kalll new disltit| .. . shall lie

ot tiled nl mnhgnons and tt||||FtrIIen|In|V| tlmmP
asn& I>as I|tabIea|d |eI |n egrated s t|P nnumit alea." 5 kal ON sui

IS rr Kaan. 55 3H7HHD asa197@ IIleCIk ahotiia Qinstjlii-
|on |0V|tes at onsnelanm shall Ix- given to POpI atioil. tollip.Itmess. alea.
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apportionment plan was invalid, where
there was no adequate justification tor
variances which ranged from plus Jo.3;
to minus 45.93% in house districts and
from plus 26.14 to minus 7.2% in senate
districts, but that some military personnel
might be excluded as permissible device
for limiting impact of transients and non-
residents oil legislative districting:.

Objections overruled.

Decision of Superior Court affirmed
in part and reversed in part and Ibc case
remanded with directions.

Boochevcr, J., dissented and filed
opinion as to objections to interim plan.

. States 0=27

It is constitutionally impermissible to
discriminate against a class of individuals
in legislative reapportionment plan merely
because of nature of their employment.
Const. art. 6, § 3; U.S.C.A.Const. Amend.
4.

2. States 0=27

Census data was required to be em-
ployed in determining total population
base for purposes of formulating an in-—
terim .reapportionment plan for legislative
elections. Const, art. 6, $ U.S.C.A.
Const. Amend. 14

3. States C=>27

la fashioning interim apportionment
plan for legislative elections, military per-—
sonnel or civilians who were living in
Alaska and enumerated in most recent
census but who did not at time possess
intent of making Alaska their home would
not be excluded from total population.

Const, art. C 4 3: U.S.C.A.Const. Amend.
14.

Opinion of Sept. 29, 1972
4, Constitutional Law 0=225(1)

The equal protection clause requires
that the states make art honest and good-
faith effort to construct districts, in both
houses of its legislature, as nearly of equal
population as practicable. U.S.C.A.Const.
Amend. 14

502 P.25—*4Vi

5. Slates 0=27

Two separate justifications for devia-
tion from ideal population figure's in the
apportionment of state legislatures are:
variance occurring because of uncontrolla—
ble factors, despite a good-faith effort to
achieve mathematical precision, and factors
incident to effectuation of a rational state
policy, btf tho latter justification is eroatlv
limited. U.S.C.A.Const. Amend. 14

|). States 0=2/

Only after good-faith effort has been
made to achieve precise mathematical
equality in reapportionment of stale legisla-
tures may variances be permitted ami thru
state has burden of justifying in detail each
such variance. U.S.C.A.Const. Amend. 14

1. States 0=27

Need for numerical adjustment is very
focus of mandate to reapportion state legis—
latures. U.S.C.A.Const. ."mend. 14

). S'tates 0=27

Legislative rcupportiotuucnt piau was
invalid, where there was no adequate justi-
fication for variances which ranged from
plus 23.35 to minus 45.95'." in iiott-c dis—
tricts and from plus 26.14 to minus 7.2%
in senate districts. U.S.C.A.Const. Amend.
14.

Elections 0=1(1
Stales 0=27
Afjlinry jmaoai class cannot be
deprived of right to vote and cannot be
arbitrarily eliminated in population base
used to design legislative apportionment
scheme. U.S.C.A.Const. Amend. 14.

in. Constitutional Law 0=225(1)
States <2=27

Alaska constitutional provision speci-
fying that reapportionment shall be based
upon civilian population within each elec—
tion district violated Federal Constitution
insofar as it sought to exclude military as
a class. Const, art. 6, $3; U.S.C.A.Const.
Amend. 14

11 States C=27

Although it is unconstitutional to ex-
clude military as a class in reapportion—
ing state legislature upon basis of popula-
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tier., some military personnel may be ex-
cluded as permissible device for limiting
impact of transients and nonresidents on
legislative districting. Const, art. 6, § 3;
U.S.C.A.Const, Amend. 14.

12. States 0=27

If even one person is disenfranchised
on any irrational ground, legislative dis-
tricting scheme rendering that result is in-
valid. « U.S.C.A.Const. Amend. 14.

13. States 0=27

With respect to legislative districting,
attempt must be made to arrive at best ap-
proximation of population without losing
sight of fact that right of equal represcnta*
:ion is also an individual and personal right.
L'-S.C.A.Const. Amend. 14.

14, Con" tttetlonal Law 0=225(1)

States C=27

Upon adequate notice and opportunity
to register before use of master voter reg-
istration list for legislative reapportionment
purposes, plan based upon current voter
registration would be permissible under
Federal Constitution in attempt to give ac-
curate assessment of military population
present in state with intent to make Alas-
ka their home and also plans based on ac-
curate data of state citizenship or state
residency could meet standards of federal
U.S.C.A.Const.

equal protection clause.

Amend. 14.
15. Constitutional Law C=>49

Unconstitutional provisions of Alaska
Constitution requiring that reapportionment
lie based upon civilian population within
each election district as reported by the
census is not severable; thus the entire
provision is invalid. Const, art. 6, § 3; U.
S.C.A.Const. Amend. 14.

10. Action C=G

Inasmuch as the apportionment plan
was unconstitutional, question as to politi-
cal affiliation of members composing ad-
visory reapportionment board was moot
and, since appointments lo board were
made many months before final plan was
promulgated by governor and interested
parties had ample time to appeal from mo-

502 PACIFIC REPORTER. 2d SERIES

merit appointments were made, judgment
on the issue as to composition of board was

not required. Const, art. 6. 8§ S.

17. States C=27

Inasmuch as governor in creating leg—
islative reapportionment plan was not act-
ing from political considerations and per-—
formed his function in good faith, any er—
ror in composition of advisory rcapportion-
ment board with respect to political affilia—
tion of its members was rendered harmless
error. Const, art. 6, § S.

IU. States C=27

Purpose of constitutional provision
that appointment to advisory rcapportion-
ment board shall be made without regard to
political affiliation is to prevent appoint—
ment of board whose efforts might result
in politically motivated reapportionment
plan. Consj} art. 6. $S.

19. States C=27
Constitutional
pointments to advisory
board be made without ivgi.r | to political
affiliation was not equivalent of requiring
a bipartisan board but, in reviewing >
of appointment, germane eor.*ueratiuiis in—
clude: tlu* political affiliation of mender*
of board, nature of their activities in par-
tisan politics, particularly if from one po-
litical party only, and the expertise
general qualifications which member? : ' ;:g¢
to the board. Const, art. h. j s.

20. states C=27

Creation of siuglc-member Icgislativj
districts from multimcmber districts
within powers available to governor miner
constitutional provision authorizing iti:-. e.
redistrict by changing size and area of ei.c-
Const, art. 6, § (=

™ quire n.oii: ap-
Ll]e->itior e

lion districts.

21, States 0=27

Governor's general power to reappor-—
tion legislature includes right to utilize tool
cf designated scats within nmltimcmior
districts. Const, art. ti. § n.

22. Staton C=27

A need to truncate terms of iucumhcms
may arise when rcapportionim-ur re.-i;ir< e
permanent change in district lines we

From The Lai Fronllor

Rep. Terry Martin
M State Cepitol. Pouch V
Juneau. AK 99811

-IS-_Z

23.

set;
rca

6.
24,

wit
ith

on

"V

for

"ire

CPp™»

of:

lie
\vn

men:
ivn.
Redis
equal
the C
Anter;
the n
overa-

mlitd
to

hsiii
aud

AT



judgment
..card was

.uing leg-
; not act-
and per-
1, any er-
.pportion-
al axfilia-
harmlcss

provision
.pportion-
regard to

appoint-
-ht result
rtionment

diat ap-
rtiomnent
i political
requiring
.g validity
ations in-
members
is in par-
a one po-
ertise and
;ers bring

legislative
rifts was
nor under
g him to
.a of clcc-

>reappor-
lilize tool
Itimcmhcr

i.cumbcnts
results in
sies which

ep. Terry Martin
e el v

either exclude substantial numbers of con-
stituents previously represented by incum-—
bent or include numerous other voters who
did not have voice in selection of that in—
cumbent. Const, art. G § 6.

23. States C=27

Governor has power to terminate state
senate terms as incidental to his general
reapportionment powers. Const, art. 6, 8

24. States 027

Under Alaska Constitution, governor,
with assistance of reapportionment board,
has implied power to reapportion senate
on interim basis. Const, art. G, § 6.

John E. Havelock, Atty. Gen., Richard
\Y. Garnett, IIl, Asst. Atty. Gen., Jttncau,
for petitioners.

Gifford J.. Groh, of Groit, Bcnkert,
.Greene & Walter, Anchorage, tor respond-
ents.

OPINION IN RE OBJECTIONS TO
INTERIM REAPPORTIONMENT
PLAN

Before RONEY, C. J., and RABJINQ-
WITE, CONNOR, ERWIN and 1300ClII-
EVER, JJ.

RAH1INOWITZ, Justice.

In our Decision and Order of May 26,
1972,1 this court declared the renpportion-
ment plan embodied in the December 30,
1071, Proclamation of Reapportionment and
Rcdistricting unconstitutional under the
equal protection and supremacy clauses of
the Constitution of the United States of
America. We reached this conclusion for
the reason that the proposed plan in its
overall reapportionment of the Senate and

. Tliis ilucmiit-iiC is attached hereto us part
uf un appendix to this opinion. _Also in-
['Ttulod U the a [penldlx are the Reforcncu
lo Masters, Musters' Report, Order Estab-
lishing uu Interim Kcupimrtiuumi-nt 1'laii.
and Order Den ,mP Objections to Intu-im
Reuppurtioitiuctit Flun.

EGAN V.HAMMOND Alaska 839
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House of Representatives wouid have es-
talilislicd election districts which failed to
encompass "a« r.oarlj equal pig.ul.ition pro-
portions as is practicable." To insure com-
pliance with the equal protection require—
ments of Reynolds v. Sims. 377 U.S. 533,
84 S.Ct. 1362, 12 L.Ed.2J 506 (1W4), and
its progeny, it was further determined that
an interim reapportionment and rcdistrict-
ing plan, designed to meet the imminent
1972 elections, required formulation. In
furtherance of this task, two .Masters were
appointed to assist the court in fashioning
an appropriate interim reapportionment
plan.

Un May 26, 1972, the appointed Masters
were given the following instructions in
pertinent part:2

1 By use ot the e-l:iciai Census of
1970, you should establish a population
base for the State o f. .i.iska. This popu-
lation base should include military per-
sonnel who were enumerated in the 1970
Census.

2. You should make an inquiry to de—
termine whether or not the number of
nonresident military personnel included
i:i the 1970 Census can be determined.
If a determination can be made, then
you should subtract the number from tiie
total which you have arrived at in para-—
graph 1 above. You should also state the
methods in detail by which you arrived at
this determination.

After receipt of the Masters’ Report,2 an

"Order Establishing an Interim Rcappur-
tiontncnt Plan for 1972 Legislative Elec-
tions" was entered on Tunc if, 19724 In
its relevant part this order stated:

By use of tile Official Census of 1970,
tiie Couit determines that the total popu-
lation base for tiie Stale of Alaska shall

2. Thu complete h-it'T nf instructions t> the
musters is nttuclusl hereto us part of the
appendix.

3. Till* Report is im-luih’J in llui appendix
attached" hereto.

-1 This document is included iu tin* appen-
dix attached hereto. PP



1'c 302.261. This ticurc includes the mili—
tary population residing in tl:e State of
Alaska at the time of the Official Cen-
sus of April, 1976. In the time, available
to the t'ourt for the preparation nf the
interim plan, the Court .totild find no
w-a-iMe method of excluding some or all
of =hi: miii'ary personnel from the total
population base. Moreover, computa-
:<.nr revealed that chances in representa—
tion wider the interim plan due to the in-
clusion of military personnel were mini-
mal.

[1-3] Snhsctptent to the entry of this
court s order establishing an interim reap-
portionment plan, petitioners filed objec-
tions thereto on the stated grounds:

The Court erred in instructing the
masters that the population base should
include all military personnel who were
enumerated in the 1970 census and in al-
lowin'.: nonresident military personnel
enumerated by the census to be counted
for ‘he purpose of determining the popu-
lation size and shape of particular dis—
tricts.

Petitioners contended that the effect of the
inclusion of all enumerated military per—
sonnel was to give greater political power
to those commu’iities which adjoin ma-
jor military installations, hi arguing for
preservation of the civilian population con-
cept," petitioners state that Alaska’s legis-
lature established a presumption against
residency of military personnel except on
affirmation of intent hy the person involv-
ed that lie chooses to lie an Alaska resi-
dent." Th overruling petitioners’ objection
to the inclusion in the interim plan’s popu-
lation base of all military personnel who

Alaska iVnxr. art. VI, ¥ i Frowdes in
purr; "lintiiiHtrriiimiu‘nt shall In; hasct
Silwii esjyilhin ieimlatinn within eaeh elee-
rfofl district a- reported hy the e™iwus."

In siippnrr of this umimenr. petitioners
rife A IAL'Lldi), Tl 11}71 tIenanr-
fmmiwiir Tlaii mt-in--t Cna-t Uuanl Per-
sonnel. ttTVJ . resident aliens, ami nil
inilitary 4, ponicnt™t.  Those persons can-
smt ¥ I'bissifil.-l 1ss_riiixens_ut the State
of Alaska muler llie test iireed hy p>
titimip-s.

were enumerated m tin* 1'V) census, in

our order of June 3). V172 we said in

part:
[We] could find no feasible basis for
the exclusion of part or all of the mili-
tary population from the population base
required for interim reapportionment.
Under tlu; Alaska Constitution this base
must include ail residents of the State
of Alaska as enumerated in ih»> dceentra!
census. The base is not limited iu voter
population.  Xcithcr tlu: Ir“1 reanpor-
tioumem plan nor the materials relied
upon by the petitioners provide a legal
basis for -identifying nonresident mili-
tary personnel in order to eliminate them
from the population hasc.

In the absence of reliable data, the
elimination of the military from the
population base as a class of persons
would be a denial of equal protection of
the law, prohibited by the Fourteenth
Amendment to the United States Const* e
tiitiou. (Footnotes omitted.)

Davis v. Mann, 377 U.S. 673, 84 S.Ct. 1441,
12 L.Ed.2d 609, 617 (1964), instructs that
it is constitutionally impermissible to dis-
criminate against a class of individuals
iicrcly
‘ aim, :1ns court
nevertheless under the duty, pursuant
to article VI, section 3 of the Alaska con-
stitution. to employ census data in deter—
mining the lotal population hasc for pur-
poses of formulating an interim reappor-
tionment plan." The census practice of
enumeration is as follows:
In accordance with census practice dat-
ine back to 1790, each person enumerated
in the 1970 census was counted as an in-

7. This jinler is included in the appendix nt-
tmhi'il hereto.

8. See ante |. v»fim. In renehins the run-
elusiim tSutr i-ensus darn  must lig em-
loyr'il. we tin un mure than huh! that
ur’ purposes nf f-tsiilimim.- an _Interim
reappiirtiunment plan the rininasritiutuii.il
lijittniinn 1u_art. VI 3 :j of rim Alaska

mnstitution is neveralile.
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Sfil  Alaska
snnnt (o tho mandate of article Vf of the
Alaska Constitution. The constitution pro-—
vides for decennial reapportionment of the
House of Representatives.1 The authority
to reapportion the House is vested in the
Governor of the state, with the advice of a
rcapportioiuncnt 1/oard.- Since the ailop-
tion of the Alaska Constitution in 1956 the
United States Supreme Court has ruled
ehat hot!: houses of a state legislature must
1« apportioned according to population/*

Because the Alaska Constitution made no
provision I<v “apportionment of the Sen-
t.tv, we hcut in Wade v. Nolan4that on an
interim basis until amendment of the Alaska
i onstitniinn the Governor had the power
to reapportion the Senate in the same man-
ner as specified hy the constitution for the
reapportionment of the House.

'u 1971, following iho 197(i decennial
census, no amendment having been made
to the Alaska Uoir-titutiuu, the Governor
reapportioned both houses of the Alaska
legislature. Tliirtceu members of the Alas-
ka legislature then challenged ilie validity
oif o'« 1971 plan/' They urged that the
per-ei'ta-'c variations from the population
u-i-ms  fur legislative di.-tricting violated
the. equal protection clauses of both the
United States and the Alaska Constitutions;
shat ihe exclusion of titc military from
the population hasc was a denial of cpua!
protection: that the Advisory Reappor-
tionment Hoard was not constituted iu the
manner required hy the Alaska Constitu—
tion; that the Governor lacked power to
subdivide existing multi-member districts;
that the Governor lacked power lo create
"designated seats" within multi-member dis—
tricts; that the Governor was without au-
thority to require incumbent Senators to
stand for mid- erm elections; and that the
Governor exceeded his constitutional power
by reapportioning the Senate.

1 Alaska Const, tire. VI. i
2. Alaska C.iiist. art. VI, $ s.

o€ ili-rliutia v, Situs, 77 £,
"+ J2 1..K1U/M Toil (1°HJH.

m -lit VM) (Alaska Iti-ki)
5 Alaska Gtisl. at. VI. } 1L

v( S.Ct.
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The superior court held for the plaintiffs
that the variances from population norms
were so great as to render the plan invalid:
that the Governor lacked the power to sub-
divide existing multi-member districts and
to designate seats within such districts:
and that the Governor could not premature-
ly terminate the terms of senators elected
for four vcars.

The superior court held for the defend-
‘ants that the military were properly ex-
cluded from the population base, that the
Advisory Reapportiomncnt Hoar 1was prop-
erly constituted; and that the Governor did
possess the pmver to rcannortino tiie Senate.
llie trial court directed that the matter Ol
reapportionment of the Alaska state Legis—
lature he sent back to the Governor and
tim Advisory Reapportionment Hoard for
further consideration in accordance with
tile decision. Both the plaintiffs and the
defendants below filed petitions for review
from the superior court holdings adverse
to their respective positions.

This court was mindful of the need for
a speedy decision to enable election offi-
cials to prepare registration lists and bal-
lots, to disseminate information and to af-
ford time tor election campaigns in the
impending primary elections." The peti—
tions for review were filed on April 26,
1972. The time for filing briefs was ac-
celerated and oral arguments were heard
on May 23, 1972.
arguments, - counsel

During the course of

those oral were re-—

quested to recommend to this court proce-—
dures to he followed iu the event that tiie
1971 plan was found to be constitutionally
defective. It was suggested that the court
fashion its own interim plan, and the Attor-
recommended that

ney General further

Masters lie appointed hy the court.

B. Tin* ilitc nf filing fur eim.liilacles was
May .it, 1972, It was rxteiub'l by this
enure ill_iiissirilam-ii with its powers over
mipiuirtiimiiviit matters first to lime 17
1972 rani then tu .him? Jin. 1972, t'im-
uur v. uliMsoii, 4n2 1'S& Win, DI S.Ct.
17'W. 2)) r.Kit.2.1 20s (1971).
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State of Alaska because of its differing
climates, topography, ethnic composition,
rucio-eec.nomic interests and distribution of
:ti relatively sparce population. However,
under the mandate of various decisions of
the United States Supreme Court, we make
the following determinations and ordert

i The reapportionment plan proposed
;.v the Governor of Alaska in his Proclama-
tion of Reapportionment and Redistricting
0l December 30, 1971, is ~“nrnnstimnniial
=i that its overall reapportionment of the
Senate and House of Representatives re-
sults in proposed election districts that do
not contain as nearly equal population pro-
roortions as is practicable. Reynolds v.
Sims, 377 U.S. 533, 84 S.Ct. 1362’ 12 L.Ed.
2d 506 (1964); Wade v. Xolan. 414 P.2d
6S9 (Alaska 196f&J"Under the Equal F?o0\
tection and Supremacy Clause of the Con-
stitution of the United States of America,
the constitutional right to vote of every
citizen of Alaska is protected against im-
t crrnissihle dilutions and impairments flow-
:tig from malapportionment of either the
llouse of Representatives or the Senate/
in 'order to elJcctUite this constitutionally
protected right to vote, we are obliged to
declare the reapportionment plan of De-
cember 30, 1971, invalid under the Equal
Protection Clause of the Fourteenth
Amendment to the United States Constitu—
tion.

2. To insure compliance with the Equal
Protection Clause in regard to the forth-
coming 1972 primary and general elections
for the State Legislature this court must
formulate an interim reapportionment and
redistricting plan. Scott v. Germano, 3S1
U.S. 407, 85 S.Ct. 1525, 14 L.Ed.2d 477
11965); Maryland Comm, for Fair Repre-
sentation v. Tawes, 377 U.S. 656, 675-676,
B4 S.Ct, 1429, 12 L.Ed.2d 595, 607 (1964).
The Lieutenant Governor is 20 conduct the
1972 primary and general elections for the
-State Legislature pursuant to the interim
'"apportionment and redistricting plan
which this court will adopt.

Alaska 875
502 P.2il Sl

3. In order to fashion an interim plan
this -ourt will appoint one or more masters
to assist it.

4. Upon receipt of the report of the
master or masters, this court will consider
the manner in which the House and Sen-
ate districts shall be reapportioned. This
court will then proceed to adopt an interim
plan of reapportionment which, as nearly
as practicable, considering the allotted
time, reflects the standards which have
been made binding upon the states by the
United States Supreme Court. Ely v.
Klahr, 403 U.S. 103, 91 S.Ct. 1803, 29
L,l.d2d 352 (1971); Reynolds v. Sims, 377
U.S. 533, 556, S4 S.Ct. 1362, 12 L.Ed.2d 506,
541 (1964).

5. In the event this court determin<'*
(that the exigencies of the situation pre-
clude the fashioning' of an interim constitu-
tional reapportionment plan by June 15
1972, this court will enter a further order
specifying the plan under which the Lieu-
tenant Governor shall conduct the 1972
primary and general elections for the State
Legislature, together with the dates that
such elections will be held. Connor v.
Johnson, 402 U.S. 690, 91 S.Ct. 1760, 20
L.Ed.2d 26S (1971).

6. A full opinion discussing and deter—
mining the issues which were raised in the
petition and cross-petition will be filed in
due course.

Dated at Juneau, Alaska, this 26th day
of May, 1972.
George F. Boney

Chief Justice
Jay A. Rabinowitz

Associate Justice
Roger G. Connor

Associate Justice
Robert C. Erwin

Associate Justice
Robert Boochcvcr

Associate Justice

=« sl
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ORDER ESTABLISHING AN INTER-
IM REAPPORTIONMENT PLAN
FOR 1973 LEGISLATIVE ELEC-
TIONS

This Court declared the Rcapportion-
ment and Redistricting Proclamation dated
December 30, 1971, unconstitutional by its
Decision and Order entered May 26, 1972.
Pursuant to that Decision and Order, the
Court appointed Dr. George \V. Rogers and
William H. Scott Masters to assist it in
fashioning an interim reapportionment plan
for the 1972 Alaska Legislative Elections.*

The Court, on May 26, 1972 gave the
Masters the following written instructions:

1. By use of the official census of
1970. you should establish a population
base for the State of Alaska. This popu-
lation base should include military per-
sonnel who were enumerated in the 1970
Census.

2. You should make an inquiry to de-
termine whether or not the number of
nonresident military personnel included
in the 1970 Census can be dctcrmi ted.
If a determination can be made, then you
should subtract the number from the to-
tal which you have arrived at in para-—
graph | above. You should also state
the methods in detail by which you ar-
rived at this determination.

3. Once you have determined the pop-
ulation base, you should divide the same
by 40. This will give you the ideal num-
ber of persons to be included in a single
member House district. You should then
divide the population base by 20 which
will represent the ideal population for a
single member Senate district.

4. You should then establish House
and Senate election districts containing a
number of persons as close to the formula
as feasible.

We commend George W. Rogers, Pro-
fessor of Economics at the UmversnFy of
Alaska, and Mr. William_11. Scott C

their IegaI assistant R. E. chks and Mr.

5. In establishing House and Senate
districts, an effort should be made to
make the districts correspond, where
feasible, with the approximate bounda-
ries set out in the 1971 reapportionment
plan. No designated seats will be estab—
lished withi,’ a multi-member district if
multi-member districts arc established.
In establishing House and Senate dis—
tricts you should, wherever feasible, cre-
ate a district of contiguous and compact
territory containing as nearly as prac-
ticable a relatively integrated socio-eco-
nomic area.

6. If there are any substantial devia-
tions from the population norms, express,
specific reasons should be set forth.

The Masters submitted a report on June
12, 1972. Thereafter, the Masters met with
the Court on June 13, 1972, at which time
the report was amended to reflect deter-
minations made by the Court concerning
the reapportionment plan.

The Court, now being fully advised in
the premises, hereby makes and orders the
following interim reapportionment plan for
the 1972 legislative elections:

(1) By use of the Official Census of
19/0, the Court determines that the total
population base for the State of Alaska
shall be 302,361. This figure includes the
military population residing in the State of
Alaska at the time of the Official Census
of April, 1970. In the time available to the
Court tor the preparation of the interim
plan, the Court could find no feasible meth-
od of excluding some or all of the military
personnel front the total population base.
Moreover, computations revealed that
changes in representation under the interim
plan due to the inclusion of military per-
sonnel were minimal.

Richard Listow.ski, cartographic and sta-
tistical assistant, for the excellence of
their performance in executing the Court's
Instructions.

¢r
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this right. In urging the peopleyto F{éaot he Constitu-
tion, Madison said in No, 57 of Th9 aIS%

"Who arc to be the electors of the Feeder.;! Repre-
sentatives? Not the rich more timn the poor; not
the learned more than the ignorant; not the haughty
heirs of distinguished names, more timn the humble
sons of obscure and unpropitious fortune. The elec-
tors arc to be the great body of the people of the
United States. . . .” 4

Readers surely could haGQ fairly taken this to mean, ""one
person, one vote.” 372 U. S. 363,381.

(While it may not be p035|ble to draw congressional dis-
tricts with mathematical precision, that is no excuse for
ignoring our Constitution’s plain objective of making

» cgual representation for equal numbers of people the

fundamental goal)for the House of Representatives.

That is the high standard of justice and common sense

which the Founders set for us.
Reversed and rermanced

Mn. Justice Clark, concurring in part and dissenting
in part.

Unfortunately | can join neither the opinion of the
Court nor the dissent of my Brother Harlan. It is true
that the opening sentence of Art. I, 82, of the Constitu-
tion provides that Representatives are to be chosen "by
the People of the several States . . . .” However, in my
view, Brother Harlan has clearly demonstrated that both
the historical background and langu reclude a find-
ing that Art. I, 82, lays down the a@ dgqf ‘one person,
one vote” in congressional elections.

On the other hand, | agree with the majority that con-
gressional districting is subject to judicial scrutiny. This

4 The Federalist, No. 57 (Cooke cd. 10G1), at 3S5.

37c, Ub. \
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Court has so held over since Snleyv ||O|m 285 U. S.
1032)th|ch is buttressed by two compancgr ares,
@Og N, 285 u. s. 375 (1932), and \ATOl v.
2@ U. S. Saeé']%Z) A majority of the
§T| t in felt, upon the authority of
[ , that the complaint presented a Justlctﬂle con-
rsy not reserved exclusively to Congress

aﬁ}sz _S. 549,504, and 505, n. 3 (1940). Again,
in y 309 U. S. 18%TI3I2 1902), the opinion
of the Court recognized that e); "settled the issue
in favor of justiciability of questions of congressional
rcdistricting.” | therefore cannot agree with Brother
Harlan that the supervisory power granted to Congress

under Art. I, 84. is the exclusive remedy.

I would examine the Georgia congressional districts
against the requirements of the Equal Protection Clause
of the Fourteenth AmerﬁTent. As Brother Birack
said in his dissent in v.n@ the
"equal protection clause of the Fourteenth Amendment
forbids . . . discrimination. It docs not permit the
States to pick out certain qualified citizens or groups of
citizens and deny them the right to vote atall. ... No
one would deny that the equal protection clause would
also prohibit a law that would expressly give certain
citizens a half-vote and others a full vote. . . . Such
discriminatory legislation seems to me exactly the kind
that the equal protection clause was intended to prohibit.”
At 5(59,

The trial court, however, did not pass upon the merits
of the ease, although it does appear that it did make a
finding that the Fifth District of Georgia was "grossly
enit of balance” with other congressional districts of the
State. Instead of proceeding on the merits, the court dis-
missed the ease for lack of equity. | believe that the

court erred in so doing. In my view we should therefore
vacate this judgment and remand the case for a hearing
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group infrrnsfs, nrm permissible factors in attempting to
justify disparities from nonulntion-bnscd representation.
Citizens, not history or economic interests, cast votes.
Considerations of area alone provide an insufficient justi-
fication for deviationo from the equal-population prin-
ciple. Again, people, not land or trees or pastures, vote.
Modern developments and improvements in transporta-
tion and communications make rather hollow, in themid-
19G0%s, most claims that deviations from population-based
representation can validly be bnscd solely on geographical
considerations. Arguments for allowing such deviations in
order to insure effective representation for sparsely settled
areas and to prevent legislative districts from becoming
so large that the availability of access of citizens to their
representatives is impaired are today, for jthe most part,
unconvincing.

A consideration that appears to be of more substance in
justifying some deviations from populntion-bnsed rep-
resentation in state legislatures is that of insuring some
voice to political subdivisions, as political subdivisions.
Several factors make more than insubstantial claims that
a State can rationally consider according political subdi-
visions some independent representation in at least one
body of the state legislature, as long as the basic standard
of equality of population among districts is maintained.
Local governmental entities are frequently charged with
various responsibilities incident to the operation of
state government. In many States much of the legis-
lature's activity involves the enactment of so-called local

Ordinance of 1787, in explicitly providing for populntion-bnsed rep-
resentation of those living in the Northwest Territory in their terri—
torial legislatures, clearly impbod that, as early as the year of the
birth of our federal system, t' proper basis of legislative representa-
tion was regarded as being population.

REYNOLDS v. SIMS. 561
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legislation, directed only to the concerns of particular
political subdivisions. And a State may legitimately
desire to construct districts along political subdivision
lines to deter the possibilities of gerrymandering. How-
ever, permitting deviations from population-based repre-
sentation does not mean that each local governmental,
unit or political subdivision can be given scpnrate repre-
sentation, regardless of population. Carried too far, a
scheme of giving at least one seat in one house to each
political subdivision (for example, to*each county) could
easily result, in many States, in a total subversion of
the equal-population principle in that legislative body/*
This would be especially true in a State where the num-
ber of counties is large and many of them arc sparsely
populated, and the number of seats in the legislative body
being apportioned docs not significantly exceed the num-
ber of counties.""3 Such a result, we conclude, would
bo constitutionally impermissible. And careful judicial
scrutiny must of course be given, in evaluating state
apportionment schemes, to the character as well nsth

degree of deviations from a strict population basis.] But
if. even as a result of a clearly rational state policy of
according some legislative representation to political sub-
divisions, populatio’. is submerged as the controlling con-
sideration in the apportionment fl€scat,s.in_tlic particular
legislative body, then the right of all of the State’s citizens
to east an effective and adeouately weighted vote would
lie unconstitutionally impaired.

n: Sec McKay, Political Thickets and Crazy Quilts: Reapportion-
ini'iit and Kqual Protection, 01 Mich. L. Rev. 015, 008-009 (1003).

Determining the size of its legislative bodies is of course a mat-

ter within the discretion of each individual State. Nothing in this

(m.pinion should bo read as indicating that there nro any federal con-

stitutional maximiims or minimums on the size of slate legislative

bodies.
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ter in a free and democratic society. Especially since 1ho
right to exercise the franchise in a free and unimpaired
manner is preservative of other basic civil and political
rights, any alleged infringement of the right of citizens
to vote must be carefully and mcticulousty scrutinized.
Almost a century ago, in Vick IVo v. Hopkins, 118 U. S.
356, the Court referred to 'the political franchise of
voting” as “a fundamental political right, because pre-
servative of all rights.” 118 U. S., at 370.

Legislators represent people, not trees or acres, Legis-
lators are elected by voters, not farms or cities or eco-
nomic interests. As long as ours is a representative form
of government, and our legislatures are those instruments
of government elected directly by and directly representa-
tive of the people, the right to elect legislators in a free
and unimpaired fashion is a bedrock of our political
system. It could hardly bo gainsaid that a constitutional
claim had been asserted by an allegation that certain
otherwise qualified voters had been entirely prohibited
from voting for members of their state legislature. And,
if a State should provide that the votes of citizens in one
part of the State should be given two times, or five times,
or 10 times the weight of votes of citizens in another part
of the State, it could hardly be contended that the right
to vote of those residing in the disfavored areas had not
been effectively diluted. It would appear extraordinary
to suggest that a State could be constitutionally per-
mitted to enact a law providing timt certain of the State’s
voters could vote two, five, or 10 times for their legisla-
tive representatives, while voters living elsewhere could
vote only once. And it is inconceivable that a state law
to the effect that, in counting votes for legislators, the
votes of citizens in one part of the State would be multi-
plied by two, five, or 10, while the votes of persons in
another area would be counted only at face value, could

ft. be constitutionally sustainable. Of course, the effect of

REYNOLDS v. SIMS.

Opinion of the Court.

J T state legislative districting schemes which give the same

number of representatives to unequal numbers of con-
stitucnts is identical.™ Overweighting and overvalua-
tioii ol the votes oi those living here has the certain effect
of dilution and undervaluation of the votes of those liv-
ing there. The resulting discrimination against those
individual voters living in disfavored areas is easily
demonstrable mathematically. Their right to vote is
simply not the same right to vote as that of those living
in a favored part of the State. Two, five, or 10 of them
I must vote before the effect of theirjvoting is-ecmivalent
Lto that of their favored neighbor,l: Weighting the votes
of citizens differently, by any method or means, merely
because of where they happen to reside. hardly seems jus-
tifiable. One must be ever aware tl»-u the Constitution
forbids "'sophisticated as well as simple-minded modes of
iscriumination.”” Lane v. Ifi'soa, 307 U. S. 2GS. 275;
%%rn"lﬁm v. Lightfoot, 364 U. S. 339, 342. As we stated
in Wcsherry v. Sanders, supra:
"We do not believe that the Framers of the Con-
stitution intended to permit the same vote-diluting
discrimination to be accomplished through the de-
vice of districts containing widely varied num-
bers of inhabitants. To say that a vote is worth

4As staled by Mn. Justice Black, dissenting, in Colcgrovc v.
Green, 328 U. S. 549, 509-571:
“No one would deny that the equal protection clause would . . . pro-
hibit a law timt would expressly give certain citizens a half-vote and
others a full vote. . . . [T]hc constitutionally guaranteed right to
vote and the right to have one’s vote counted clearly imply the policy
that state election systems, no matter what their form, should be
designed to give approximately equal weight to each vote east. . . .
[Al state legislature cannot deny eligible voters the right to vote
for Congressmen and the right to have their vote counted. It can
no more destroy the effectiveness of their vote in part and no more
accomplish this in the name of 'apportionmentlthan under any other

name.”
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more in one district timn in another would . . . run
counter to our fundamental ideas of democratic
government . . . ,'MI

ate legislatures arc, historically, the fountainhead of
representative government m this country. A number
of them have their roots in colonial times, and substan-
tially antcdnte the creation of our Nntion and our Fed-
eral Government. In fact, the first formal stirrings of
American political independence are to be found, in large
part, in the viows and actions of several of the colonial
legislative bodies. With the birth of our National Gov-
ernment, and the adoption and ratification of the Federal

41370 U. S, nt 8. Sec nbo id., at 17, quoting from James Wilson,

a delpRato to the Constitutional Convention and later an Associate
Justice of this Court, who stated:
"fA Ill elections ought to be equal. Elections arc equal, when a given
number of citizens, in one part of the state, choose as many repre-—
sentatives, as arc chosen by the same number of citizens, in any other
part of the state. In this manner, the proportion of the representa-
tives and of the constituents will remain invariably the same." 2 The
Works of James Wilson (Andrews cd. 1S90) 15..

And, as stated by \In. Justice Douclas, dissenting, in MarDougnl|

v. Green, 335 U. S., nt 2SS, 290:
"fA] regulation . . . [which] discriminates against the residents of
the populous counties of the state in favor of rural sections . . .
lacks the equality lo which the exercise of political rights is entitled
under the Fourteenth Amendment.

"Free and honest elections arc the very foundation of our repub-
lican form of government. . . . Discrimination against any group
or class of citizens in the exercise of these constitutionally prolcctrd
rights of citizenship deprives the electoral process of integrity. . . .

"Mono would deny that a slate law giving some citizens twice the
vole of other citizens in either the primary or general election would
lack that equality which the Fourteenth Amendment guarantees. . . .
The theme of the Constitution is equality among citizens in the exer-
cise of their political rights. The notion that one group can be
granted greater voting strength than another is hostile to our
standards for popular representative government.”

REYNOLDS v. SIMS, 505
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Constitution, state legislatures retained a most important
place in our Nation’s governmental structure. But rep-
resentative government is in essence self-government
through the medium of elected representatives of the
people, and each nnd every citizen has an inalienable
right to full and effective participation in the political
processes of his State’ legislative bodies. Most citizens
can achieve this participation only as qualified voters
through the election ofmmlegislators to represent them.
Full and effective participation by all citizens in state
government requires, therefore, that each citizen have aiv
equally effective voice in the election of members of hit
state legislature. Modern and viable state government
needs, and the Constitution demands, no less./
LogiCnllyrnTa society ostensibly grounded on repre-
sentative government, it would seem reasonable that a
majority of the people of a State could elect a majority
of that State’ legislators. To conclude differently, nnd
to sanction minority control of state legislative bodies,
would appear to deny majority rights in a way that far
surpasses any possible denial of minority rights that
might otherwise be thought to result. Since legislatures
are responsible for enacting laws by which all citizens arc
to be governed, they should be bodies which are col-
lectively responsive to the popular will. And the con-
cept of equal protection has been traditionally viewed
as requiring the uniform treatment of persons standing
in the same relation to the governmental action ques-
tioned or challenged. With respect to the allocation
of legislative representation, all voters, as citizens of a
State, stand in the same relation regardless of where
they live. Any suggested criteria for the differentiation
of citizens are insufficient to justify any discrimination, as
to the weight of their votes, unless relevant to the permis-
sible purposes of legislative apportionment. Since .the
achieving of fair and effective representation for all citi-

1h mml #=ff titttfloi
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Mr. Willie Hensley

c/0 Reapportionment Board
Pouch A

Juneau, AK 99811

Attention: Karen Rehfeld
Dear Mr. Hensley:

A copy of the Board"s most recent reapportionment plan CDec.19) was most
appreciated and | take this opportunity to express my concerns.

Because of past actions of the 1981 Reapportionment Board, Judge Souter's
very restrictive directions. Governor Sheffield"s concerns that all persons be
counted, outdated constitution wording and fast growing, population, your Board
faces an impossible task and is severely hampered in doing a responsible and
constitutionally sound job of reapportiorment. The previous Board % action
seriously discriminated against the majority of Alaska®"s true population. All
plans thus far proposed by your Board only exasperate the problem of meeting
the superior requirement of one person equals one vote.

In order to save excessive court costs in the immediate future, 1 Delieve it
imperative that the Board request Gov. Sheffield to ask Judge Souter and/or
the Alaska Supreme Court to lift the current restrictions imposed and allow a
statewide reapportionment that will properly use Federal census figures of
1980 (if we must be limited to this) and insure equal and fair representation
for all Alaskans.

Admittedly this may delay reapportionment taking place until after the
1984 election but in the long run, without broader direction for the Board
and considering the court"s previous recommended changes in Alaska®s consti—
tution, all your current efforts seem futile.

Please also consider the following points of views on the past and present
reapportionment plans.

Yours very truly,

cc: Board Members Senate President
Executive Director- Media
Gov. Wm. Sheffield Attorney General®"s Office

Speaker of House



In the wake of the Carpenter v. Hammond decision it seems that the current
Board has strayed from the controlling consideration in reapportionment - one
man, one vote. The 1980 Board strove to keep combined variances between any two
districts below ten per cent. This ten per cent total population variance (from
highest to lowest) seems to be the rule of thumb. In Carpenter v. Hammond, Judge
Moore required the adjustment of district boundaries in Southwest Alaska to reduce
the combined population variance between Districts 25 and 26 (11.5%).

The current Board appointed by Governor Sheffield, seems to weigh the socio—
economic guideline (brought out in the Carpenter Case) equal to if not more im—
portant than equally populated districts. In the original reapportionment plan
(June 10, 1981) there was only one variance between districts greater than ten
per cent and Judge Moore required adjustment of those districts. In the plan
adopted by the current Board on Dec. 19, 1983 (Plan 2) there are 28 cases where
combined variances between districts exceed ten per cent. (TABLE X) Granted, there
may be uncontrollable factors involved, but to leap from 1 to 28 seems excessive.

In examining past Supreme Court decisions the basis for apportionment is
clearly stated. The opinion of the U.S. Supreme Court in Wesberry v. Sanders
376 U.S. 1 at 180 was: "While it may not be possible to draw congressional dis—
tricts with mathematical precision, that is no excuse for ignoring our Constitution®s
plain objective of making equal representation for equal numbers of people the
fundamental goal for the House of Representatives.” And although the previous quote
refers specifically to Federal Representatives, the same applies to state legislatures
as noted in the opinion of the Alaska Supreme Court in Egan v. Hammond, Alaska 502P2d
856 at 875: "Under the Equal Protection &Supremacy Clause of the Constitution of
the United States of America, the constitutional right to vote of every citizen of
Alaska is protected against impermissible dilutions and impairments fiowring from
malapportionment of either the House of Representatives or the Senate.™

Some would argue that the Alaska State Constitution provides guidelines other
than population alcne to be used for reapportionment. While contiguity, compactness,
and socio-economic integration can be considered, they are not to be the controlling
factors. This point is in the U.S. Supreme Courts opinion in Reynolds v. Sims 377
U.S. 533 at 579-580: "But neither history alone, nor economic or other sorts of
group interests, are permissible factors in attempting to justify disparities from
population - based representation.” In the same opinion on page 581 the Justices
noted, "But if, even as a result of a clearly rational state policy of according
some legislative representation to political subdivisions, population is submerged
as the controlling consideration in the apportionment of seats in the particular
legislative body, then the right of all the State"s citizens to cast an effective
and adequately weighted vote would be unconstitutionally impaired.”

In utilizing the variance concept to achieve equitable representation, there
must be an underlying assumption of randomness in those variances. |If one region
is biased with non-random variations then the cumulative effect of those variations
can be substantial. Southeast Alaska is a good example of these non-random var—
iances and their effect. With 5 of 6 S.E. districts having significant negative
variations, the average negative variation for all 6 seats is 3.5%.

r'om TheLa,l Frontier



While statistics are useful aids for comparison, they can also be quite mis—
leading. In Reapportionment Plan 2 (Dec 19,1983) the average population variance
in Southeast from the ideal House seat size- is -3.Sl. The variance for the 17
Anchorage seats from the ideal is +1.8%. (TABLE 1)

Neither variance sounds excessive, but when actual numbers from Southeast
and Anchorage are compared, the problem becomes apparent. The total population
for six Southeast House seats is S3308 or 8885 per seat. Likewise, Anchorage®s
population is 159,466 for 17 seats or 9380 per seat. Direct comparison shows a
difference of 495 people per average seat size. (TABLE 1)

While individual variances may seem reasonable, the cumulative effect is not.
Essentially, Anchorage is under represented by 495 people per seat. For 17 Anchorage
seats that works out to 8415 people, which is a significant number when compared
with the Southeast seat size of 8885 and the ideal seat size of 9211. Anchorage is
under represented by one seat. (TABLE I1)

When comparing the rest of Alaska (excluding Anchorage) with Southeast similar
problems occur. There is a 271 person per seat difference between Southeast and the
rest of Alaska. This works out to a cumulative inequity of 4607 people between the
two regions. The total overpopulation for the whole state vs. Southeast is 8415
(Anchorage) + 4607 (Remaining Alaska) or 13022. This emphasizes that not only is
most of Alaska under represented, but that Southeast Alaska is over represented when
compared with the rest of the state. (TABLE III)

As noted in the order of the Alaska Supreme Court in Egan vs. Hammond, Alaska,
S02P2d 856 at 875: "Under the Equal Protection and Supremacy Clause of the Constitu—
tion of the United States of America, the constitutional right to vote of every citi—
zen of Alaska is protected against impermissible dilutions and impairments flowing
from malapportionment of either the House of Representatives or the Senate."

While there have been instances where Courts have upheld reapportionment plans
with variances greater than ten per cent, there are usually specific reasons for this.
In Abate v. Nfundt, 403 U.S. 182, the U.S. Supreme Court upheld an 11.9% total variance
due to historical considerations and the fact that there were no built in bases.which
favored a certain area or interest. Just the opposite is true in Alaska. The var—
iances in the reapportionment plan are strongly biased in favor of Southeast Alaska
and against the Anchorage area.

In Kilgarlin v. Hill, 386 U.S. 120, the U.S. Supreme Court set a precedent in
allowing a combined variance of 26.481. They reasoned that the under populated area
had a high growth rate and would soon have the population to eliminate the variance.

In examining Alaska®s reapportionment under this growth principle, inequities sur—
face once again. Those areas growing fastest, which would soon justify more repre—
sentation are the regions with the highest variances above the average. North Kenai -
South Anchorage (+4.0%), Campbell-Hillside (+4.4%), Turnagain-Sandlake (+4.0%),
Kenai-Cook Inlet (+4.2%) are all rapidly expanding, yet they all have large positive
variances. It seems the Board could at least consider growth areas and rather than
becoming more under represented, a region could grow into fair representation.



The major problem with all the reapportionment plans is the unequal represent—
ation afforded certain regions of the state. The 1981 Board made some mistakes which
when coupled with mandates from the Carpenter v Hammond case further exacerbate the
problem,

. m - J! ;

Throughout the reapportionment process the Anchorage area has been allocated
more people and the Southeast region has been allocated less. This is .specifically
due to three things; the movement of Cordova out of Southeast, the alternative treat—
ment of the military, and the 1980 census revisions. All of these further the ineq—
uity of representation between the two regions.

The 1981 Board received its official census data on March 12, 1981. The first
Draft of the reapportionment plan, issued May 5, 1981, did not include an April
Census revision which added 1414 people to Eagle River, 50 to the Mat Su Borough
and subtracted 94 from the S.E. Fairbanks area. The Board still did not consider
the corrections when it made revisions and issued its final plan on May 22, 1981.°

Reasons for not using the updated census data are unknown. Fortunately,
the current boatd appointed by Gov. Sheffield has utilized these corrections in at
least one of its reapportionment plans (2). The reasons for still considering
Plan 1, which doesn"t use corrected data, are unclear. The 1414 people in Eagle
River need to be represented. They can"t be just overlooked.

The 1981 Board utilized a plan to consider a certain proportion of military per—
sonnel as residents for reapportionment purposes. In the original reapportionment
plan (June 10,1981, resident military personnel were determined at only 7 major
military installations (Elmendorf, Eilson, Ft. Wainwright, Ft. Richardson, Ft.
Greeley, Adak Naval Base, and the Kodiak Coast Guard Station). This resulted in
31,363.8 non-resident military personnel. Since all military were included in
Alaska®s population during the 1980 Federal census, these 31,363.S were subtracted
from the census figures to arriv. at Alaska®"s resident population for reapportion—
ment (400,481-31,353,7 = 369.117.2).

Problems arise in the application of the plan. Why did the 1981 Board only
consider the seven major military installations? They didn"t include approximately
2491 other military personnel throughout the state. Of the 2491 only 424 were con—
sidered residents. Therefore 2067 more people should be subtracted from the total
state population to arrive at the base figure for reapportionment.

Fortunately, the current Board has considered these additional personnel in
formulating both of their reapportionment plans (Plan 1 and Plan 2). The only
criticism to be levied upon the current Board is their lack of public disclosure.

No where do they explain this exclusion of the additional® 2067 non-resident military
personnel in the current plans (Plan 18 2). The population figures change in many
districts without any explanations or indications of change.

In the Carpenter v Hammond case the Alaska Supreme Court decided that Cordova
was not similar enough in socio-economic terms to be included in the Iceworm District.
Their mandate was to take Cordova out of the Southeast district and move it elsewhere.
This shift reduced Southeast"s population base by 2241.
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Also, in Carpenter v Hammond, Judge Souter,, who has jurisdiction in the
case, ordered that the reapportionment be done consistent with federal and state
constitutional requirements of equal representation, but with the fewest possible
changes to the original plan (June 10,1981). AT.1 of these guidelines make the cur—
rent Boards reapportionment job extremely difficult.

To tie in all three problem areas it must be noted again that throughout the
reapportionment process, Anchorage has been gaining people and S.E. has been losing
them, resulting in an unacceptable imbalance of representation.Due to the census
correction, Anchorage area gained 1414 people. As a result of considering additional
non-resident military, rural Alaska lost 2067 people, and specifically Southeast lost
484. Most significant of all is moving Cordova, thus reducing Southeast®s population
by another 2241 people. So, as a result of the reapportionment the disparity between
Anchorage and Southeast has grown by 4139 people (1414 + 2241 + 484).

Since the Carpenter v. Hammond case which required removal of Cordova from
the lceworm District, the current Board seems to be picking and choosing when to
apply the socio-economic test and when not to. In Plan 2 (Dec. 19,1983) Port Graham
and English Bay were reincluded in District 5 because of the feeling from public
testimony that their ties were with Seldovia and Homer. This move increased the
variances of both Districts 5 and 6, but the Board made the move because of the
economic ties and they felt it was reaching a long way from Prince William Sound
just to include these two communities.

The same socio-economic and distance arguments can be made for Metlakatla in
Southeast, yet no changes were made. The people of Metlakatla have strongly voiced
their desire to be politically attached to Ketchikan only a few miles away and not
be forced to vote for a representative that lives four or five hundred miles away.
All of their ties are with Ketchikan - social, economic, transportation, communica—
tion, yet Metlakatla is included with Yakutat, Haines and Skagway who are far away
and have few if any direct ties. It seems the Board is reaching as far in this
Southeast District as it did with Port Graham and English Bay, yet ho changes have
been made.

Including Nikishki (North Kenai) 1in one district with South Anchorage seems as
bad as the above cases. People from North Keani and South Anchorage have expressed
their displeasure at being combined into one district. All of Niki.-hki"s ties are
with Kenai. Travel must be through Kenai to get to Anchorage. Nikishki belongs
to the Kenai school district not Anchorage. Again, despite few ties between two
areas and public opposition the Board has placed them in the same district.

Why are a few blocks from Muldoon plased in District. 15 which is primarily
Eagle River-Chugiak? Why is Tyonek, an area in the Kenai School District and with
all its ties to Anchorage or Kenai, the only coastal village in a huge district
stretching far into the Interior? It seems that the current Board lacks a consis—
tent set of guidelines to apply during the reapportionment process.



One guideline which would improve representat .on would be to fashion all single
member House and Senate seats. The history of Alaska since the Statehood convention
of 1955-56 has shown a continuous effort to move toward single member elected House
and Senate seats. Catering to this principle that insures and enhances one person
one vote will readily decrease the problems of equal representation and drawing of
election boundary lines.

Single member seats would guarantee that, your representative would live in
your District. One strong block of voters, such as Eagle River or downtown wouldn"t
be able to elect both representatives for the whole election area.

Single seat districts further guarantee representation for neighborhoods in
large urban areas. |In the future Fairview anl Mountain View will always be sure of
a Representative that truly lives in their area. Chugiak-Eagle River can easily
support its own single Senate seat and two House seats. Under the current districts
(1981) there are no Senators living in District 13. If Plan 2 (Dec. 19,1983) were
adopted and the current Senators were re-elected, Districts 13 and 14 (all of east
Anchorage) would lack senators living in their district.

Multi-member districts also discriminate against the political candidates in
them. It costs a lot more to run a campaign focused at 18,500 people (multi-member
district size) than one for 9250 people. Single member districts make it more
feasible (less money) for the average person to run for office. And once in office
it costs less for mailouts to smaller districts. Fewer people to represent would
hopefully result in better representation. In large districts (area wise) single
seats cut down the distance a representative must travel to physically meet consti—
tuents.

It must be noted again that many of the problems mentioned in this report are
unsurmountable when working within the constraints given the current Board. The
Boards current plans (1 and 2) which discriminate against a large number of people
and many regions of the state, will no doubt face expensive and time consuming
litigation. Rather than end up with a patch-work reapportionment that must be
lived with until 1990, why not take the necessary time and use specific guidelines
to fashion a fair and equitable state reapportionment plan.

From Tha Latl Frontier

Rep. Terry Martin
State Gspr?/tol- Pouch V
A Juneau. AK 99811



Anchorage vs Southeast

P.lan 2
Dec. 19, 1983

Southeast 6 House Seats
District Population Variance District
D1 16602 -9.9 D7 9580
D2 8924 -3.1 D8 19231
D3 8449 -8.3 D9 19156
D4 19333 +4.9 D10 18184

6/ 53308 = 8885/seat DIl 18804
Ave. S.E. variance) 3.,5% D12 18678

D13 19173

Ave. Anchorage Variance +1.8% D14 18265
State Total 368,420 { 40 = 9210.5 17/159466
Difference per average seat Anchorage vs S.E. 9380 - 8885

Total people not represented in Anchorage 495 x 17

Population

= 8415

Anchorage

Varianct

+4 .
+4.
+4.
-1.
+2.
+1.
+4.

9380/
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TABLE 11
VAT >
e Southeast vs Anchorage
NHT
-V, Plan 2 W9
Dec 19, 1983
Total Population 53308 + 159466 = 212774
Southeast Anchorage
Ave Juneau Seat Size 8885 212774 t 8885 = 23.95

23.95 - 6 = 17.95

Should be 6 seats in Juneau and 18 in Anchorage

Anchorage

6/ 53508 = 8885/seat 17/ 159466 = 9380/seat

Ave S.E. variance - 3.5% Ave Anch variance + 1.8%

9380 - 8885 = 495/seat

495 x 6 = 2970

495 x 17 = 8415

From Tha Last Frontier

Rep. Terry Martin
w State Cypitol, Pouch V
Juneau, AK 99811
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Remaining AK (excluding Anch) vs Southeast

Plan 2
svaw®  Dec. 19, 1983 0<: -
Remaining Alaska (excluding Anch) Southeast 6 seats
District Population Variance District Population
D5 19190 +4.2 D1 16602
D6 8598 -6.7 D2 8924
D16 17692 -3.9 D3 8449
D17 8918 -3.2 D4 19333
D18 9300 + .9 6/ 53508 = 8885/seat
D19 8934 -3.0
D20 18320 - .5
D21 9247 + .4 .
D22 8999 -2.3
D23 9339 +1.4
D24 8936 -3.0 9210 9210
D2S 9432 +2.4 -9156 -8885
D26 9158 - .6 54 325
D27 9592 +4.1 54 325
17/ 155655 = 9156/seat 9210 = -0.61 9210 = 3.5"
9156 271
-8885 x17
1771/ 4507"
seat

From The Last Frontier
Rep. Terry Martin
State 1. Pouch V
A Gosed P

Juneau. AK
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Anch
Alaska

Anch
Alaska

295
x17
5015

ft il

Anchorage vs Remain Alaska (excluding S.E.)

17 seats
17 seats

Dec?119, 21983

| | 1

159466
-155656
“©3820 *

"fw i?7m

9380
9156
124/seat

Anchorage vs Rest of Alaska (including S.E.)

17 seats
23 seats

159466
208954

9380/seat
9085/seat
295/seat

- . U omm -

e

+1. 8%
-1.4%

From The Last Frontier
R i Y
- POUCI



S.E. 6 seats

District Population District Population
D1 16602 D7 9110
D2 8924 D8 18269
D3 8449 D9 18005
D4 19333 DIO 19083
6/ 53308 = 8885/seat DI 18960
) D12 18170
Ave S.E. Variance = -3.2% D13 18908
Ave S.E. Seat size - 8885 D14 19032
D15 18561

17/158053 = 9297/seat

Ave Anch Variance = +1.3%
Ave Anch Seat size = 9297

9297 - 8885 = 412/seat

6 S.E. seats vs 6 AVe Anch seats 53308 - 55782 = 2474
6 S.E. seats vs 6 most populated Anch seats 57030 - 53308 = 3722

Total Anch under represented vs. S.E. = 17 x 412 - 7004

Total Alaska under represented vs. S.E. = 7004 + 4641 = 11645

From The L»it Frontier

. Terry Martin
ge-gteczgytol. Pouch V
Juneau. AK 99811



TABLE X

Districts With Combined Variances

Greater Than* Ten Percent

Variances

Districts

Variances
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From The Lett Frontier

Rep. Terry Martin

Pouch V

Juneau. AK 99811
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Continuing .-inalysis of Pian 2 11933-34;
liy Hep. Tarry Martin 1/31/34

As previously expressed, numerous problems exist in Plan 2.

Particularly disconcerting is the Board"s decision to combine House
Districts 6, 7, and 16 to form a two membcj.”senate district (.Jan. 12,
1984 Plan). This action seems most inconsistent with the current
Board®"s desire to work within the constraints provided tv Judge Scucer,
the courts, and the Constitution. It is hard to follow tne Board"s
logic when the formation of this "donut district” 1is contrary co its own
redistricting guidelines.

In adhering to Judge Souter®s order to make as few changes as possible,
one would expect house District 16 (seats A a B; to be a single member
senate district as it was under che original 1981 Reapportionment Plan.
In fact, che Dec. 19, 1983 Plan does leave Mat-3u in a single member
senate district, house Districts o and 7 are then combined in a
separate single member senate district. On page 4 of che Dec. 19, 1983
news release, the 3oard explained their senate districting decisions:
"In ar. effort to make as few changes as possible tne Board decided to
retain the two-member senate districts in Anchorage as utilized in che
1981 Plan.™ (emphasis added) So why, in the Jan. 12, 1934 Plan,"does
tne Board ignore Judge Soucer®"s order, as well as its own previous
decisions, and change che senace district from what it was in 1981, 1into
a two member district?

There are numerous arguments against creating a muici-memcer senate
district. Specifically, it would seem cc violate Article VI, Section 6,
of the Alaska Constitution, which calls for contiguous, compact, and
integrated socio-economic districts. While technically contiguous,
proposed Senace District E verges on gerrymandering, as it completely
encircles Anchorage, thus creating the so called "dcnuc district”
(Appendix A). The compaccness criterion is difficult co meec with a
hole in che middle of the district and an area encompassing thousands of
square miles. Hardest of all is showing that District E is relatively
integrated socio-economically. In actuality, one would be hard pressed
to form a more diverse district. The proposed district includes urban
Souch Anchorage, rural Nikishka with its ties co Kenai, Cooper Landing,
Moose Pass and Seward; the fishing communities of Prince ".viiiian Sound -
Whittier, Cordova and Valdez; stretches to Cape Yakataga, then north co
include che interior areas of Chicina and McCarthy, as well as the
entire Mac-"Su Borough with Palmer, Wasilla, 3ig Lake, Sutton,
Chickaloon, Talkeetna and Chulicna. Quite a variety of econonmies,

social interests and backgrounds.

The fact that che Matanuska-Susitna Borough 1is che fastest growing area
in che state must also be considered. The large influx of people Iir.cc
che area creates a corresponding increase in the voting population.
Since the 3o0ard is limited co using che 1930 census data, a sicuacion



senators, affectively leaving South Anchorage, North Kenai and Prince
William Sound without local senate representation. The single memoer
district, as it was in 1981, assures Mat-Su (House District 16, Seats v
« 5) of its senator and also guarantees that Districts 6 6 7 have a
senator zrom their area. Nothing is gained and sericus inequicies
surface whan forming a huge two member senate district.

The history of Alaska since the Statehood Convention of 1555-56 has
shown a continuous effort to move toward single member House and Senace

districts. The 1981 Board was heading in chat direction as the
following statement from page 19 of the June i0, 1981 Reapportionment
Plan indicates: "This pian is, in effect, a step toward single member

districts, which goal may be reached in che 1991 reapportionment pian if
the intervening decade of experience recommends che concept:.1 Public
testimony to the 1981 Board favored single member districts ir. all
areas, except in Fairbanks, where che senciaer.t was evenly divided.

Support of single member districts has been advanced in numerous Federal
Court cases. In Conner v. Johnson, 402 U.S. 090 (1971), six of che U.S.
Supreme Court Justices expresseu a preference for single member
districts. Specifically, they said, "We agree cnac when district
courts are forced to fashion apportionment plans, single-memoer
districts are preferable to large multi-member districts as a general
matter." (supra, p.- 692) The Court®"s ooinion in Chanraar. v. Meier, 420
Uu.s. 1 (Jan. 27, 1975) vy26, articulated the same prazerer.ee for single
member districts: "We hold today chat unless there are persuasive
justifications, a court-ordered reapportionment plan of a state
legislature must avoid use of multi- member districts, and, as veil,
must ordinarily achieve che goal of population equality with iitcie more
char, de minimus variation. Where important andsignificant state
considerations rationally mandate departure from these standards, it is
the reapportioning court®"s responsibility to articulate precisely why a
plan of single-member districts wich minimal population variance cannot
be adopted.™

Circuit Judge Bright does an excellent job of explaining specific
reasons Tfor supporting singie member districts. His opinion in Chapman
v. Meier, 572 F. Supp- 371 (1974) 7391, states: "

"l have read the complete record in this case wich care

and find no reasons advanced anywhere in that record for
continuing multi-member senate districts as either furthering
che art and science of politics or improving the conduct

of state government. However, che raccrc does disclose
several argumencs in favor of che more traditional
single-member senate districts:

I1) It gives a voter a chance to compare only crfb
candidates, head to head ir. making a cr.oice.

(c) It prevents one political party with a heavy
plurality in one or two potential districts from

crom The Lost Frontier
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dominating ocher potential districts chat mignc

narrowly go for che candidate of the cpposice party

(3) It prevents a city wide political organization
from ostracizing or disciplining a legislator,

who dares stray from the machine®s line.

(4) 1t permits a citizen co identify a legislator as
his senator and makes direct communication easier

(5) It makes each senator responsible for his actions
and maxes it difficult for a senator to fade into
the ranks of '"che team"™ co avcid being identified

with specific accions taken.

(6) It reduces campaign ™osts and "personalizes"

a campaign.

(7) It creates greater interest in the possibility cf a
citizen seeking a legislative seat wicr.cuc che political

machine blessing.

(8 It would diminish the animosicy created Iir.

che

legislature against multi-senate districts because of
the tendency of senators elected by one political

from a cicv to vote as a bloc.

(9 It would tend co guarantee an individual point of
view if ail senators are not electee as a team.

party

(10) It would equalize the power of pcopie in single senate
discriccs wich the people in the broken down

multi-senate discriccs to influence tne election cf

only one senator."”

Numerous argumencs oppose the creation of proposed Senace District Z.

While multi-member districts are not unconstitutional

per se,

have indicated their preference for single member districts.
combined wich Judge Souter®s order to make as faw changes as possible,
suggests that che Matanuska-Susitna area should remain a single member

senate district.

The proposed multi-member senate district should be rejected.

hope it will be.

che courts
This,

One would



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

IN THE HOUSE

Offered: 2/8/84
Referred: Judiciary and Finance
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Original sponsor: Martin

BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 53 (State Affairs.)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
Relating to the reapportionment of the
legislature.
IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article VI, sec. 1, Constitution of the State of Alaska is

amended to read:

SECTION 1. ELEQIION DISTRICTS. Members of the house of repre-
sentatives shall be électea by the qualified voters of the [RESPEC-
TIVE] election districts that are established in the most recent
reapportionment under this article. Each member of the house of
representatives shall be elected from a single member district.
[UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF REPRESEN-

TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN

SECTION 1 OF ARTICLE XIV.]
* Sec. 2. Article VI, sec.

amended to read:

SECTION 2. SENATE DISTRICTS.
elected by the qualified voters of
that are established in the most
article. Each senate district

districts established under sec.

2,Constitution of the State of Alaska is

Members of the senate shall be
the [RESPECTIVE] senate districts
recent reapportionment under this
shall_be composed of two election

1 of this article. [SENATE DISTRICTS

SHALL BE AS SET FORTH IN SECTION 2 OF ARTICLE XIV,SUBJECT TO CHANGES

AUTHORIZED IN THIS ARTICLE.]

* Sec. 3. Article VI, sec.

amended to read:

3, Constitution of the State of Alaska is

SECTION 3. REAPPORTIONMENT OF HOUSE AND SENATE. The governor

CSHIR 53 (SA)
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shall reapportion the house of representatives and the senate imniedi-
ately following the official reporting of each decennial census of the
United States. Reapportionment shall be based upon the best available
evidence of the resident [CIVILIAN] population within each election

district and senate district [AS REPORTED BY THE CENSUS].

*Sec. 4. Article VI, sec. 6, Constitution of the State of Alaska is

amended to read:

SECTION 6. REDISTRICTING. The governor may [FURTHER] redistrict
by changing the size and area of election districts and senate dis-
tricts, subject to the limitations of this article. Each [NEW] dis-
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco-
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be given to local government boundaries. Drainage
and other geographic features shall be used in describing boundaries

whenever possible.

* Sec. 5. Article VI, sec. 6, Constitution of the State of Alaska is

amended by adding a new subsection to read:

(b) Each election district shall contain a population as nearly
equal as possible. Each senate district shall contain a population as
nearly equal as possible. In no case shall the absolute value of the
total percentage deviations of all districts of a house divided by the
number of districts exceed two percent. In no case shall a single
district have a population which varies from the average population of

all districts of that house by more than five percent.

* Sec. 6. Article VI, sec. 8, Constitution of the State of Alaska is

amended to read:

SECTION 8. REAPPORTIONMENT BOARD. The governor shall appoint a

CSHJR 53 (SA) -2-



1 reapportionment board to act in an advisory capacity to him. It shall
2consist of five members, none of whom may be public employees or

3officials. At least one member each shall be appointed from the

4 Southeastern, Southcentral, Central and Northwestern regions of the
5 state [SENATE DISTRICTS]. Appointments shall be made without regard
6 to political affiliation. Board members shall be compensated.

7 * Sec. 7. Article VI, secs. 4, 5,and 7 and Article XIV are repealed.

8 * Sec. 8. The amendments proposed by this resolution shall be placed

9 before the voters of the state at the next general election in conformity
10 withart. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

11 tion laws of the state.

-3- CSHJR 53(SA)



Introduced: 1/9/84
Referred: Judiciary
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IN THE HOUSE BY MARTIN
HOUSE JOINT RESOLUTION NO. 53
vv-"\ “ “\u -
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
Relating to the reapportionment of the
legislature.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article VI, sec. 1, Constitution of the State of Alaska is
amended to read:

SECTION 1. ELECTION DISTRICTS. Members of the house of repre—
sentatives shall be elected by the qualified voters of the [RESPEC—
TIVE] election districts that are established 1in the most recent
reapportionment under this article. Each member of the house of
representatives shall be -elected from a single member district.
[UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF REPRESEN—
TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN
SECTION 1 OF ARTICLE XIV.]

* Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska 1is
amended to read:

SECTION 2. SENATE DISTRICTS. Members of the senate shall be
elected by the qualified voters of the [RESPECTIVE] senate districts
that are established in the most recent vreapportionment under this
article. Each senate district shall be composed of two election
districts established under sec. 1 of this article. [SENATE DISTRICTS
SHALL BE AS SET FORTH IN SECTION 2 OF ARTICLE X1V, SUBJECT TO CHANGES
AUTHORIZED IN THIS ARTICLE.]

* Sec. 3. Article VI, sec. 3, Constitution of the State of Alaska is

amended to read:

SECTION 3. REAPPORTIONMENT OF HOUSE AND SENATE. The governor



shall reapportion the house of representatives and the senate immedi—
ately following the official reporting of each decennial census of the
United States. Reapportionment shall be based upon the best available
evidence of the resident [CIVILIAN] population within each election
district and senate district [AS REPORTED BY THE CENSUS].
* Sec. 4. ArticleVl, sec. 6, Constitution of the State of Alaska is
amended to read:

SECTION 6. REDISTRICTING. The governor may [FURTHER] redistrict
by changing the size and area of election districts and senate dis—
tricts, subject to the limitations of this article. Each [NEW] dis—
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco—
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be given to local government boundaries. Drainage
and other geographic features shall be used in describing boundaries
whenever possible.

* Sec. 5. ArticleVl, sec. 6, Constitution of the State of Alaska is

amended by adding a new subsection to read:

() Each election district shall contain a population as nearly
equal as possible. Each senate district shall contain a population as
nearly equal as possible. In no district may the absolute value of

the total percentage deviations of all districts of a house divided by
the number of districts exceed two percent. In no district may a
single district have a population which varies from the average
population of all districts of that house bymore than five percent.
* Sec. 6. ArticleVl, sec. 8, Constitution of the State of Alaska is
amended to read:

SECTION 8. REAPPORTIONMENT BOARD. The governor shall appoint a
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reapportionment board to act in an advisory capacity to him. It shall
consist of five members, none of whom may be public employees or
officials. At least one member each shall be appointed from the
Southeasfe;ﬁ; detﬂbentral, Centrél and Nérthwesterﬁ regiong BfV'the
state [SENATE DISTRICTS]. Appointments shall be made without regard

to political affiliation. Board members shall be compensated.

* Sec. 7. Article VI, secs, 4, 5, and 7 and Article X1V are repealed.
* Sec. 8. The amendments proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

with art. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

laws of the state.
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m m House of Representatives
Al Adams

OUT OF SESSION

Chairman P.O. Box 333
Committee on Finance Kotzebue, Alaska 99752
(907) 442-3320
Official Business
1024 W. 6th

Anchorage, Alaska 99501
(907) 274-0615

January 13, 1984

Mr. Jay Hogan, Associate Director

Division of Budget Review

Office of Management & Budget »
Office of the Governor

Dear Mr. Eogan:

Yesterday | received a copy of Assistant Attorney General James Baldwin's
opinion of January 12, 1984 regarding interest income from investments made by
the University of Alaska. It appears to me that in addition to calling into
question current practices of the University, the opinion also raises serious
questions regarding the treatment of program receipts in the state budget.
Specifically, it appears that in the opinion of the Department of Law, many
program receipts are, in fact, general funds.

I would like you and your staff to reevaluate the Governor®s FY 85 budget in
light of this opinion for the purpose of segregating those program receipts
which are truly general funds from those program receipts which meet the
criteria for program receipts set out by the Department of Law. In so doing, 1
would imagine that it will be necessary to refine the definition of program
receipts contained in Mr. Baldwin®s opinion. Please attach your definition of
program receipts to your breakdown of funds when you reply to this request.-

Your attention to this matter will be appreciated.

Sincerely,

Al Adams
Chairman
House Finance Committee

APA/el

cc: Senator John Sackett
Mr. Mike Greany



MEMORANDUM State of Alaska

T0: Jay Hogan, Associate Director date: January 12, 1984
Division of Budget Review
Office of Management & Budget file no: 366-588-83

Office of the Governor
TELEPHONE Ksdi 465-3600

FROM: Norman C. Gorsuch SUBJECT: University of Alaska
Attorney General investment power re
interest income

By: Jcfmes L. Baldwin
Assistant Attorney General :
Governmental Affairs-Juneau

This memorandum responds to a request for opinion made
by your predecessor dated April 19, 1983. Qur advice was re—
guested concerning the status of receipts earned by the Univer—
sity of Alaska, and the treatment of interest income earned by
the University of Alaska through the deposit of those receipts in
an interest bearing account. We believe that certain funds held
by the university may be invested and the legislature may appro—
priate interest as a source of funding separate from the state
general fund. However, the investment power of the university
does not extend to money which represents unrestricted state rev—
enue appropriated to the university.

Specifically, you have asked "what authority 1is there
to treat interest 1income as a program receipt?"” The term "pro-
.gram receipts" is not defined by law. That term has been used to
describe a source for certain appropriations included in the ex—
ecutive budget. Generally, the money 1is paid to a state agency
by a third party in trust, for a specific purpose, or as a custo—
dian, or as a consequence of authorized activities of the agency.
For most executive branch agencies, receipts are paid monthly
into a program receipts account within the state treasury (also

referred to as the "general fund"). Each fiscal year the legis—
lature appropriates money based on estimates contained 1in the
governor"s budget. IT program receipts exceed the estimates, the
agency may expend the money only after it submits a revised pro—
gram for approval by the office of management and budget. AS
37.07.080(Ch). These appropriations are considered made from a
funding source other than the general fund. However, the desig—

nation of program receipts as a separate source of funding in the
executive budget 1is not appropriate for all of that revenue.

Rather, some of the revenue can properly be considered separate
because it is held 1in trust or as a custodian. The remainder
must be considered unrestricted revenue: that 1is, the money 1is
not held by the state as custodian nor held in trust for a spe—
cific purpose but is available for appropriation for any purpose.

Generally, program receipts are accounted for as a se—
parate funding source for either of the following two reasons:
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(1) by doing so the amount of general fund expenditures appears
to be reduced without reducing spending; and (2) an agency can be
encouraged to capture program receipts which it might otherwise
lose for lack of a proper incentive. Unrestricted revenue in the
form of program receipts should not be considered to be a separ—
ate funding source from other unrestricted r*“-nue because to do
so creates the same conditions for which the dedicated fund pro—
hibition (Alaska Const, art. IX, 87) was adopted to prevent.

You next ask whether certain sources of cash payments
to the university are "property of the university or unde:r state
control." The wuniversity apparently retains all receipts from
tuition, dormitory fees, rental income earned on university land-
and private endowments given to the university. The university
deposits these receipts without segregation in an investment ac—
count established by the wuniversity. The wuniversity considers
all receipts generated by the operation of 1its programs to be
property which may be segregated from the state treasury.

Generally, the dedication of state revenue is prohib—
ited by article 11X, section 7 of the AlaskaConstitution. In
State v. Alex, 646 P.2d 203 (Alaska 1982), the Alaska Supreme
Court interpreted article IX, section 7 so that the dedication of
any source of public revenue 1is prohibited. Certain exceptions

.to this prohibition are recognized, including pledges of revenue
made to secure revenue bond financing. This type of dedication
is enforceable because it is made by bond covenants which create
a contractual relationship between the parties. For similar rea—
sons, certain receipts from property held in trust may be segre—
gated and expended only 1in accordance with terms of the trust.
All other receipts of the university raised by operation of some
general law become state public funds. Navajo Tribe v. Arizona
Dept of Administration, 528 P.2d 623 (Ariz. 1974). Unless pro—
vided otherwise, these public funds should be promptly remitted
to the state treasury where they dl * in the custody and under the
control of the commissioner of revenue. AS 37.10.050; see also
Opinion of the Justices, 134 N.E.2d 892 (Mass. 1956)(interpreting
a state constitutional provision identical to the provisions of
AS 37.10.050(a)).-

Interest 1income earned from 1investment of university

trust property may be appropriated as program receipts from a
separate fund. Clearly, the university has the power to "invest
money ... received from sources other than the state legisla—
ture or federal appropriations for the purpose of the University
of Alaska, 1its adornment, or the aid or advantage of students or
faculty ...." AS 14.40.250 (emphasis added). While the wording
of the statute 1is ambiguous, we believe that the words "for the
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purpose of the University of Alaska, 1its adornment, or the aid or
advantage of students or faculty"™ defines and limits the invest—
ment authority of the board of regents as to trust property. The
exclusion of money received from the state legislature or federal

appropriations probably applies to unrestricted revenue sources

and is consistent with the provisions of AS 37.07 and AS 37.10.

Investment of program receipts which are the source of appropria—
tions made by the legislature is the responsibility.of the De—
partment of Revenue. AS 37.10.070.

The university may not deposit program receipts, which
represent unrestricted revenues of the state, 1in interest bear —
ing, Tfederally insured accounts for safekeeping unless a statute
is enacted which specifically provides for that power. The power
of the university to manage its finances and property 1is subject
to control by the legislature through the enactment of statutes.
Alaska Const, art. VIlI, 8 2; see also University of Utah v. Board
of Examiners, 295 P.2d 348 (Utah 19565°Fr The public finance laws
ot the state contemplate centralization of the investment of sur—
plus state-money 1in the Department of Revenue. AS 37.10.070(a).
The legislature has specified by law certain institutions or in—
struments in which state money may be 1invested. In its defense,
the university maintains that it is conservatively 1investing the
cash "float" from various funding sources. However, nothing in

.law prevents this 1investment strategy from changing. A further
“expansion of the power to invest surplus state money without ade—
quate provisions to govern this activity will increase the oppor—
tunity for diversion or mismanagement.

Unless AS 14.40.250 1is amended to allow the university
to retain and invest unrestricted revenues appropriated as pro-—
gram receipts, it must pay all cash earned by operation of gener —
al law directly to the Department of Revenue. The wuniversity
must draw on appropriations of program receipts from the Depart—
ment of Revenue 1in the same manner as other executive branch

agencies. The request to expend 1interest 1income derived fronm
receipts which are attributed to income earned from the 1invest-—
ment of appropriated money should be denied. These receipts must

be paid into the state treasury.

Finally, vyou have asked 1if provisions which set the
rules for the lapse of appropriations apply to the university.
We believe that AS 37.25.010 and 37.25.020 apply to the univer —
sity in the same manner as other state agencies with one excep-—
tion. Appropriations from segregated trust or custodial property
of the university expire as provided by law but lapse 1into the
separate funds of the university rather than the state treasury.
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