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Mr. Speaker:
The Committee on FINANCE has had NCR 9

Calling for erection of a suitable memorial to honor veterans
of all wars involving the United States on the site presently

occupied by "Nimbus™".
under consideration and reports it back as follows:

[ 1 do pass [ 3 do not pass

[ 1 do pass with attached amendments(s) ;
[Y. 3 same title

3 replace with CS for 11CK M LI- > cjz- { J new title
and recommends \n i y r-w oa .j 'T"1log
L 1 AND attaches a "Letter of Intent” [I 3 New Fiscal Note

. i ) f*] Zero Fiscal Note Attached
[ 1 reports it back without recommendation

[ 1 referred to the Committee
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DO PASS OTHER RECOMMENDATIONS:
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Original sponsors: Bettisworth, Cato,
Phillips and Flood

IR TEE RODSE BY THE FINANCE COMMITTEE
CS FOR HOUSE COHCURFJEKT RESOLUT10R KO. 9 (Finance)
IE THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSIOB
Calling for erection of a suitable
memorial to honor veterans of all wars
involving the United States on the site
presently occupied by "Nimbus**.
BEIT RESOLVED BY THE LEGISLATURE OF THE STATEOF ALASKA:
HHEREAS military personnel vho nerved in wars 1involving the United
States should be honored in Alaskai and
VUEREAS military personnel who served at least 1SO days active duty
with a United Statesmilitary organisation during tine of war* or were
discharged sooner as a result of i1llness or injury in service In a war 1in
which the United States participated, deserve special recognition! and
PEREAS a memorial to honor these persons would be appropriately
visible to the public if placed by the State Court and Office Building in
Juneau, Alaska* and
VKEREAS the sculpture "Nimbus™, currently located on the grounds of
the State Court and Office Building in Juneau, could be located elsewhere*
BE IT RESOLVED by the Alaska State Legislature that the sculpture
"*Nimbus"™ should he removed from the grounds of the State Court and Office
Building in Juneau and be replaced with a suitable memorial honoring mili—
tary personnel who served 180 days or more active duty with a United States
military organisation during time of war or were discharged sooner as a
result of illness or injury 1in service in a war in which the United States
participatedi and be it
FUPVTKER RESOLVED that a committee be established consisting of a rep—
resentative cf the Veterans of Foreign Lars, a representative of the

~1- CSUCR 9 (Fin)



American Legion* a representative from the Vietnam Veterans of Alaskaf the
director of the Alaska State Council on the Arts or the designee of the
director, the mayor of the City and Borough of Juneau or the mayor-'s
designee, a member of the House of Representatives of the Alaska State
Legislature, appointed by the speaker of the house, and e member of the
Alaska State Senate, appointed by the president of the senate, to meet and
make recommendations to the legislature vithin 45 days on

(1) the disposition of "Nimbus"*

<2) the type of memorial to be constructed* and

(3) the time frame for construction of the memorial* and be it

FURTHER RESOLVED that the memorial should be commissioned to an

Alaskan artist.

CSF.CR 9 (Fin) 2.



THIRTEENTH LEGISLATURE
FISCAL NOTE .-

l. RE UEST
I/Resolution No. CSHCR 9 (Finance) ;
T|tle Erection of a suitable memorial to honor veterans of all wars/5|te presently
Re?uested bv occupiea ékm NIWQUS" I Date Vn/rV
1- House Financel il

Il .FISCAL DETAIL
Agency Affected Legislative Affairs Agency
Program Category Affected Legislature
BRU, Program, Or Subprogram(s) Affected _
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 386 Fy 87 Fy 88

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL -0- -0- -0- -0- -0-
FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

IV. DATE 3/11/83 PREPARED BY Chairman
. . _ ) AGENCY, -Rnnsp_ F.inanc-e-jCnromifctaa.

Original: Legislative Finance  PKONE_ 465-3706

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/82)




The following individuals are expected to testify on HCR 9:
Rep. Bob Bettisworth, Prime Sponsor
Pete Kelly, Vietnam Veterans of Alaska

Dick Rountree from the Department of Military Affairs will not
be in town, but states that the Department favors the bill.



THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE

FISCAL NOTE

. REQUEST i,
Bill/Resolution No.. CSHCR 9 (Finance)
Title Erection of a suitable memorial to honor veterans of all wars/site presently

Reiuested q Housefklné%ce dﬂﬁnﬂ¥%5§§ ————————————————— Date n/11/83

Il. FISCAL DETAIL . . .
Agency Affected, Legislative Affairs Agency
Program Category Affected Legislature
BRU, Program, Or Subprogram(s) Affected,
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 FYy 87 FYy 88

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS, ,ETC. *

TOTAL -0- -0- -0- -0- -0-
FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section Ill)

IV. DATE 3/11/83 PREPARED BY M j Chairman
.. ] _ ) AGENCY___ n.sp o .Flnanco. Commi ttee-

Original: Legislative Finance PHONE 465

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev 12/82)
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THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE

FISCAL NOTE

REQUEST
Bill/Resolution No. CS FOR HOUSE CONCURRENT RESOLUTION NO. 9 (Finance) am
Title Calling for erection of a suitable memorial to honor veterans of all wars involving
the United States on the site presently occupied by "Nimbus".

equested by: Senate State Affairs Committee Date: 05/13/83

CAL DETAIL
Agency Affected Legislature
Program Category Affected General Government
BRU, Program, Or Subprogram(s) Affected ipgisiative Council
(Note: If more than one budget component is affected, separate line-item

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 85 » 8 Fy 88

PERSONAL SERVICES 2.5
TRAVEL 6.7
CONTRACTUAL 0.5
COMMODITIES 0.2
EQUIPMENT

LAND & STRUCTURES
GRANTS,CLAIMS,ETC.

TOTAL 9.9

FUNDING (Thousands of Dollars)

GENERAL FUND 9.9
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY 1

Ii.
Assumption 1:

Assumption 2:

Assumption 3: An office in the Capitol will be used at no charge. Credit card toll calls $500.00

ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

Per diem @$80 x 4 members for 2 days x 3 meetings-----------—- = $1,920.00
Per diem @$80 x 4 members for 1 day x 3 meetings-------—-—-—- = $ 960.00 $2,880.00
Total Travel & per diem - $6,720.00

Assumption 4: Office supplies, etc. —----—-—- $200.00

Assumption 5: Use existing legislative office equipment at no charge.

IV. DATE 05-13-83 PREPARED BY Maily Harrison, Director, Admin. Services
AGENCY Legislative; Affairs Agency t

Original: Legislative Finance  PHONE 465-3850

CcC: Budget and Management V.

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/82)

Temporary/part-time clerical - @$10.30/hr x 4 hrs daily for 60 working days = $2*472.00

3 meetings - Travel 4 roundtrip tickets for 4 members from Anchorage to Jnu = $3,840.00
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THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE . He
FISCAL NOTE Y
I. REQUEST i i
Bill/Resolution No. House Concurrent Resolution No. 9
Title Veteran®s Memorial in place of “Nimbus".
Requested by House State Affairs Date 04 Jan 1983

I1. FISCAL DETAIL
.Agency Affected Military Affairs )
Program Category Affected Public Protection
BRU, Program, Or Subprogram(s) Affected Life & Property Protection”
(Note: If more than one budget component is affected, separate line-item
amounts and funding .for each component in the analysis section.)

*'
EXPENDITURES (Thousands of Dollars) Y&

Fy 83 FY 8 FY 8 FY 8 FY 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL - -

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL N

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEHPORARY

ok

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section IIl)

No apparent fiscal inpact.

1IV. hate 04 Jan 1983 PREPARED B Y uick" Rountree
AGENCY Military Affairs

Original: Legislative Finance PHONE 465-4601

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/82)




17 €05

"piildirnrion by tbe government" within
meaning of former (section 8 of thin title
which provided that "publication by the
government” of a copyrighted document
did not abridge or nnnul the copyright.
Hell v. Combined Registry Co.. C.A.lll
1570, 530 K.2d 1C1. certiornri denied 57 R
Ct. 530. -120 U.S. 1001. 50 L.Ed.2- Cil2.

Speeches”, which contained copyright
notice, which were made by vice admiral
In United StatOR Navy to private organi-
zations on vice admiral's own time nod

COPYRIGHTS

which concerned matters removed froo
official duties of vice admiral who prt-
pared speeches on his own time nnd onlj
iiBed government facilities for purpose af
duplicating the same to obtain securli;
clcarnncc and to distribute copies thorcif
to press nnd others, did not form a part
of his official duties nnd were private
property of vice ndmlrnl who was enti-
tled to copyright therein. Public Affair*
Associates, Inc. v. Rlckover, P.C.1>0.1907.
2U8 F.Supp. 444.

§106 . Exclusive rights in copyrighted works

Subject to sections 107 through 118, the owner of copyright under
this title has the exclusive rights to do and to authorize any of the

following:

(1) to reproduce the copyrighted work in copies or phonorec-

ords;

(2) to prepare derivative works based upon the copyrighted

work;

(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership, or by

rental, lease, or lending;
(4)

in the case of literary,

musical, dramatic, and choreo-

graphic works, pantomimes, and motion pictures and other au-

diovisual works, to perform the copyrighted work publicly;

to)

in the case of literary,

and

musical, dramatic, and choreo-

graphic works, pantomimes, and pictorial, graphic, or sculptural
works, including the individual images of a motion picture or
other audiovisual work, to displav the copvrighted work public-

ly.

Pub.L. 9-1-553, Title I, § 101, Oct. 19,197G, 90 Stat. 2546.

Historicnl

Note-, of Committee on
1loiiKr Report No. 04-1476. General Scope
of Copyright. The five fundamental
rights that the bill, gives to copyright
owners—tbhe exclusive rights of reproduc-
tion, adaptation, publication, perform-
ance. nnd display—are stated-generally in
section JOB [this section]. These exclu-
sive rights, which comprise tbe so-called
"bundle of rights" that Is a copyright,
are cumulative and may overlap In some
cases. Knch of the five enumcrutcd
rights may be subdivided Indefinitely
nnd, as discussed below In connection
with section 201 [section 201 of ibis tI-
tlcj, each subdivision of an exclusive
right may be owned nnd enforced sepa-
rately.

the Judiciary,

N ote

The approach of the bill Is to set forlh
the copyright owner's exclusive rights It
broad terms In section 100 [tills section),
nnd then to provide various limitations,
qualification!!, or exemptions In (he I-
sections that follow. Thus, everything It
section 100 [this section] Is made “sub-
ject to sections 107 through US [sections
107" through 118 of this title]," and mud

be read In conjunction with those provi-
sions.
The exclusive rights accordedpU<> 1

copyright owner under section 10G [thl*
section) are "to do and to authorize" any
of the activities specified _In the firt
numbered clauses. Use o]**t2c phrsse “I°
authorize" Is Intended to a'rofd any ques-

r-

SUBJEC

lions as to the liability of c&
Infringers. Knr example, n p
lawfully acquires an authorized
motion picture would be an It
he or she engages In the b
renting It to others for purpo-
authorized public pcrformnm-c.

Rights of Reproduction. A
and l'uhllrotlon.  The first th
of section 100 [tills section), w
all rights under n copyright c;:
of performance nnd display, ex'
ery kind of copyrighted work
elusive rights encompassed
clauses, though closley related
lendcm: they can generally
terlzed as rights of copying,
adaptation, nnd publishing. A
of Infringement mny violate r.
rights at once, as where a |t»
produces, adapts, nnd sells e
person's copyrighted work as
publishing venture. Infringe'
Place when any one of the rig
kited: where, for example, a
produces copies without selling
rotn'.ier sells copies without |
thing to do with their rcprotlit-

reference), to "copies or pin-
although in the plural, arc in!
and throughout the bill to |1
singular tl U.S.C. i 1 [section
I. General Provisions)).
Reproduction.—Rend together
relevant definitions In section
Gon 101 of this title], the re-

produce tbe copyrighted wort-
or phonorecords" menns the
produce a nmtcriul object in
work Is duplicated, transcribe"
or simulated In a fixed form *
It can bo "perceived, reproduce-
*cl«« communicated, either t
with the aid of n machine or tl1
under the present Inw, n >
work would be Infringed by r
It In whole or In nny subste
and by duplicating It cxac
Imitation or simulation. W
lore* or variations from the "
work would still be an Infrl:
long as the author's "express
than merely the author's
taken. An exception to this gi
clple, applicable to the rcpn
copyrighted sound recording!
fied in section 114 [section
title).

“Reproduction” under clause
tlon 10Q (cl. (1) of this sectlo
di»tingul*hcd from "dlsple
clause (5). For a work to
dcced.” Its fixation In tan
ranst be "sufficiently permanc



h- 1 ih. 1 susJecT WATTER AnD score 1[S00
”rpor?_ tlons hr to llie Iinbllity nf contributory !0 permit It to lie perceived, reproduced,
only Infringer*. I'nr example. n ponton who O©f otherwise comrr_]unlcntcd f_or n period
iso of lawfully iic<inlrtt> nn authorized copy of « ©f more timn transitory duration.” Thus,
ity Diotlon "iilcturo would bo nn infringer If the showing of images on a screen or
reof t* or slip engages In the business of tube would not be_n violation rjnf 'clause
orl “vniine It to others for purposes of un- (1), although I might come within the
Ul sittlinrlzod public perfonnnncp. scope of clause til.
nti* Itlcllls  of Iteproducttnn, Adaptation, Preparation o/ Derivative Worki.—The
Kffnirs *nd Publication. The first three clauses e€xclusive right to prepare derivative
;. 10GT. of section 100 [this section), which cover WOrks, specified separately in danse (2)
’ «Il rlehls tinder n copyright except those Of section IPG [cl. (2) of this section],
' performance nnd dispiny. extend to ev- o_verlaps the exclusive right of reproduc-
*fy kind of copyrighted work. The ex- t0n to some extent. It Is broader than
clusive rlehls encompassed by these that right, however, in tlie sense that
ellois-s, ihongli elosley relnled. lire Inde- '€Production reuiilres fixation In copies
I'ndciil: they run generally be charac- ©Of ||hon01_'t-co_rds, whereon the preparation
(nder terized ns rights of copying. recording, ©f a derivative work, such as a hnllct,
the adnptntion. nnd publishing. A single net Piintonilme. @ improvised performance,
wf infringement leny violate nil nf these May Dbe nn Infringement even though
fields at onee, ns where n imldislier re- nothing is ever fixed In tangible form.
lorec* produces, ndiipts. nnd sells copies of n To be nn Infringement tbe "derivative
fmon'ii copyrighted work ns pnrt of n work" must be "linsed upon (lie copy-
I'Uldisliing venture. Infringement lakes righted work.” nnd the definition In sec-
,"hteri Pflstg Whi“ “nyf one of ﬂie rights i» vin-  tion 101 [sectloll 101 of this title) refers
Ifo'd; where, for exnntplc, a printer re- to “a translation, musical arrangement,
produces copies without selling them or n  dramatization, flcliunallziitloii, motion
ihted retailer sells copies without having any- picture version, sound recording, nrt re-
Il-big to do with their reproduction. The production. abridgment, condensation, or
by t-h-retiei-s to "eoplcs or phiuiorcoords,” any other form in which a work may he
tlilnoigii in the plnriil, nre Intended here recast, tr\sformcd. or adapted.” Thus,
tfo) lhroitgliotit ths bill to include the to constitute n violation of section 10li(2l
loreo- t_in(giiliir IiI I'_Slﬁ- i]% Isectlon 1 nf Title (cl. (2) of this section), the Infringing
fr au- i (icm-rnl I'rovislons]). work must Incorporate a portion of Ilie
and f.fArodnrtion.—Uend together with the (;(r)npyrlghted work In some form: for ex-
) S . ple, a detailed coimiteiitnry on a work
|ioreo- Lgf]vnlgtl i?flt?llitslo?iilel)ny tsr?guroinhtloit [sec- or a programmatic musical composition
. A 9 o re- Inspired by a novel would not normally
itural produce the CoP}f”ghtEd work In_ copies constitute infringements under this
ire or w phonorec_ords means the rl_ght to cInuse.
i Produce a niHterInl ohject In which the
ublic- *utk is dnpllenleil. transcrllied, Imitated, vie in _Information storage and lie-
-rsimulated In n fixed form from which tricyal Syitcin*.—As section 117 (section
tun he "perceived, reproduced, or other- 117 of (ids tide) declares explicitly, the
mi> communlented, either directly nr o pj js not Intended to alter the present
Iritli the nlil of n tnnchine or devme_." As  Jaw with respect to the use of copy-
-adcr the present Inw, n copyrighted righted works In computer systems.
work .vould he Infringed hy reproducing
t forth ot in whole or In nny substantial part, Public Diitribulion.—Clause (3) of sec-
.od hy duplicating it exactly or by tion 100 [cl. (3) of this section) estab-
Iclionl. invitation or tlitmintion. Wide depar- lishes the exclusive right of publication:
latlons. lores or vnrintlons from the copyrighted The .right "to distribute copies or phono-
tie 12 »-;tk wnnld still be nil infringement ns rccords of llio copyrighted work to the
Iig 1D i"iig as tbe author's "exprvssiml" rnthcr pu_bllc by sale or other transfer _of olwner—
“SUb- fton merely the ntilhor's “Idi-ns® nre ship. or by rental, lease, or lending.’ Un-
~vlon6 «sken. An exception to thl* gem-ritl prin- der tills provision the copyright owner
3 MuUfl ‘mpie, npplicnblc to tlie reproduction of woul_d hz_ave_the_ right to control_ the first
provl- ‘eepyriplilcd sound recordings, Is sped- public distribution of an authorized copy

f-cd in section 114 (section 114 of this
title).

"Heproduction” under clause (1) of sec-

tion Iufl [cl. (1) of this secllun] Is to lie
In-ticculslit-d ~ from "display" under
ciauie (11. I'nr n work to lie "repro-
eizet-d," its fixation In tangible form

cost he "sufficiently permanent or stable

or phonnreenrd of his work, whether hy
sale, gift, loan, nr some rental or lease
arrangement. Likewise, any unauthor-
ized public distribution of copies or pbo-
norecords that were unlawfully made
would be nn Infringement. As section
105» [section 100 of tills title] makes
clear, however, the copyright owner's
rights under section 100(3) (cl. (3) of



COPYRIGHTS

this section) cease with respect to n par-
ticular copy or phonorccord once he
hns parted with ownership of It

Itlghts of ruhllc Performance and Dis-
play. Performing Righlt ond the "For
Fro/it" Limitation—The right of public
performance tinder section 100(4) [cl. (4)
of this section) extends to "literary, mu-
sical, dramatic, nnd choreographic works,
pantomimes, nnd motion pictures and
other nuillovisunl workB nnd sound re-
cordings" and. unlike the equivalent pro-
visions now in effect. Is not limited by
any "for profit" requirement. The np-
pronch of the hill, as lit many foreign
laws, is first to state the public per-
formance right In brond terms, and then
to provide specific exemptions for educa-
tional nnd other nonprofit uses.

Tliia approach Is more reasonable than
the outright exemption of the IbbO stat-
ute. Thbe line between commercial nnd
‘enonprofit" organizations Is Increasingly
difficult to draw. Many "non-profit" or-
ganizations are highly subsidized and
pnble of paying royalties, nnd tbe wide-
spread public exploitation of copyrighted
works by public broadcasters and oilier
noncommercial organizations is likely to
grow. In addition to these trends, it Is
worth noting tfiat performances nnd dis-
plays arc continuing to supplant iiinrkets
for printed copies and that In the future
n broad "not for profit" exemption could
not only hurt authors but could dry up
their Incentive to write.

The exclusive right of public perform-
ance Is expanded to Include not only mo-
tion pictures, Including works recorded
on flint, video tnpc, nnd video disks, but
also audiovisual works such as filmstrips
nnd sets of slides. Tills provision of sec-
tion J(Mji4) [cl. (4) of this section), which
i* consistent with the assimilation of mo-
tion  pictures to nudluvisunl  works
throughout the hill, is ulso related to
nmendmeats of the definitions of “dis-
play" and "perform" discussed lielow,
The Important issoc nf performing rights
in sound recordings Is discussed In con-
nection with section 114 [section 114 of
this tllle). s*

Right of Public Diiplay.—Clause <5} of
section 100 [cl. (5) of this sccllonl repre-
sente the first explicit statutory recogni-
tion In American' copyright law of na.
exclusive right to show a copyrighted
work, or eu Imnge of It, to the public.
The existence or extent of this right un-
der the present statute Is uncertnin nnd
subject to challenge. The bill would give
tbe owners of copyright in "literary,
musical, dramatic, and choreographic
works, pantomimes, and pictorial, graph-

ic. nr sculptural works", including the
Individual images of a motion picture or
other audlovistiul work, the exclusive
right “to display the copyrighted work
publicly."

Definitions. Under the definitions of
"pirfornt,” "display,” "publicly." nnd
"transmit" in section 101 [section 101 of
this title], the concepts of public per-
formance nnd public display cover not
only the Inltinl rendition or showing, but
also any further net by which tlint rendi-
tion or showing Is transmitted or com-
munlcntod to the public. Thus, for ex-
ample: a singer Is performing when lie
or she sings n song; a broadcasting net-
work Is performing when it transmits Ills
or her performance (whether simultane-
ously or from records); n local broad-
caster is performing when It transmits

_n.c network broadens!; a caldc television

ttyitem is performing when It retransmits
tit; broadcast to |Its subscribers; nnd
nry Individual Is performing whenever he
«r she plays a phonorecord embodying
the performance or comniunicntcs the
perfnrnmnro hy turning on a receiving
set.  Although nny net by which the Ini-

. tini performance or display Is transmit-

ted, repeated, or mnilo to recur would It-
self be a "performance" or "display" tin-
der tbe bill, it would not lie aelloiinble
nh an Infringement unless It were rinne
"publicly,” ns defined in section 101 [sec-
tion 101 of this title). Certain other per-
formances and displays, In nddltlon to
those tlint arc "private,” nre exempted or
given qualified copyright control under
sections 107 through 1IS [section-; 107
through 1IS nf this title).

To "perform™ n work, under the defini-
tion In section 101 [section 101 of this ti-
tle). In-hldea rending i literary work
aloud, singing or playing music, dancing
n ballet or other choreographic work, nnd
acting out a dramatic work or pantom-
ime. A performance mny bo accomplished
"either directly or by menus of nny de-
vice or process."” including all kinds of
equipment for reproducing or amplifying
sounds or visual Images, any sort of
transmitting apparatus, any type of elec-
tronic retrieval system, and any other
techniques and systems not yet In use or
even Invented. *

The definition of "perform" In relation
In "a motion plotlire or other audio vis-
ual work" Is “to show Its images In nny
sequence or lo make the sounds accompa-
nying It audible." Tbe showing of por-
tions of-a motion picture, filmstrip, or
slide set must therefore lie sequential lo
constitute a "performance” rather than a
“dlsplny"”, but no particular~ttrilcr need
r, -

SUBJECT A

he maintained. The purely aural
forinnni-e  of a motion picture

track, or of the sound portions of a
dlovisunl work, would constitute a
formancc of the “motion picture or
audiovisual work" ; but, where so
the sounds have been reproduced
ratcly on phonorecords, a pcrfor
from the phonorccord would not <
lute performance of tin* motion |dct
audiovisual work.

The corresponding definition of
piny" covers any showing of a "co
the work, "either directly or hy in«
a film, slide, television Inmge. «
other device or process." Since "e
arc defined ns including the mater
Jeet "In which the work Is first
the right of public display app*
orlginnl works of art os well as to
ducilons of them. With respect
Hon pictures nnd other and!
works. It Ir a “"display" (rather
"performance") til show their "Ini
Images nnnsognentinll.v." In add-
the direct showings of a copy of
"display" would Include the projc-
an Image on n screen or other sue
any method, the transmission of
age by electronic or otber means,
"bowing of nn Image on a cnllo
tube, or similar viewing nppnrnt
netted with nny sort of Informal!-
age an-, retrieval system,

Under clnusc (1) of the defin
"publicly" In section 101 [sceiloi
this title), n performance or di
"public* If It takes place "tit
open to tbe public or at any Ida*
a substantial number of pcraon*
of a normal circle of a family un-
cial acquaintances Is gathered."
the principal purposes of the d
was to mnke clear thnt. colitritr
dc islou In .Mctro-tioldw.vii-Miiy-
trlbiiting Corp. v. Wyatt, 21
203 (U.Md.11)32). performance* |
public" places such as cltlhs, Im
lories, summer cnmps. nnd set
"public performances" subject
right control. The term "a f"
this context would Include an i
living alone, so that n gathering
to tbe Individual's social acqc
would normally be regarded &
Tloullne meetings of businesses

Amount of fines for certain v
pictures, soo section MC o<

Capital asset as not Ine'uding -
nue Code.

Construction of words dcnoilnf
eral Provisions.
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SUBJECT MATTER AND SCOPE

& * salntalneii. The purely nnrnl per-
fercun-i. nf n motion picture sound
nr of Hip sound portions of uu au-
*£- leaUtiai work, would constitute n per-
S-fcitEre Of (Jie "motion picture or other
jk. It!-'n«ual work" ; lint; where some of
s * mills have lieon reproduced sepa-
£> "7 on plinnurecords. n performnnce
j? *<* Hie pliotiorecortl would not vnnstl-
Si i*:formative of the motion picture or
jf dLiriiiual work.

lie corresponding definition of "ills-

J»7* covers nttv shuwing of n "copy" of

|

|

4 o 5 ifk, "cither directly or hy means of
I ' oisi. -slide, television Image, or nny
[, device.or process." Since “copies”
t. r>Cilim-d ns Including the material uh-
t Ft "iii wlileli Ilie work is first fixed."
S in tight of putdlc display applies lo
J 'f-r.tsi works of art as well as to repro-
! of them. With respect to mo-
> r1 plelurea and other audiovisual
| it Is a "display" (rnlber than a

7*-*"riivincc”l to show tbelr "Individual
stier* imnscqm-titinlly." In addition to
-v direct showings of a copy of a work,
'I'»;-he" would include the projection of
12 :angu on n - reen or oilier surface by
*3] method, tbe transmission of an Itn-

hr electronic or oilier means, and the
**SiQg of an Image op u enlhodc ray

nr similar viewing apparatus eon-
*w*] with any sort of Inforinnilon slur-
U>tail retrieval system.

I'-der clause (1) of the definition of

V'--Inly" (n section 101 (section 101 of
*» title), n performance nr display |Is
‘Lilille" If 1t *nkes place "at a place
lii the public or at any place where

| o'eI'stiintiiil number of persons outside
» n-iriual circle of a family nnd Its so-

il acquaintances I* gntbered." One of
I-rinelpal purposes of tbe tleflullinn
“ e to ninke clear that, contrary lo the

-ion In Mi'tro-tiolilwyri-Miiyer HU-
-wemltilig C'urli. v. W.vntt, 21 C.O.Hull.
2= <li.Md.11K)2). perforniuiices In "scml-

>jl He" places such ns clubs, lodges, foe-
*i-i-s, sominer eiimiis. and scbunls arc
mjshlle performances" subject to copy-
rtit control, The term "n family" In
ti-> context would Include mi Individual
»*lag alone, mi ilmt a gathering confine.”
t* the Individual's social acquaintances
*»uld noriually lie regarded as private.
Seotlae meetings of businesses nnd gov-

ernmental personnel would lie excluded
because they do nut represent the gather-
ing of a "substantial number of persons.”

Clause (2) of the definition nf "public-
ly” In section 101 (section 101 of tills ti-

tle) makes clear that the concepts of
public performance and public display
Include not only performances nnd dis-
plays that occur Initially in a public
pince, but also acts Unit transmit or nth-
crwlsc ciiiiiiiianlcMtc a performnnce or
display of the work to the public by
menus of any device or process. The
defltiltl./n of "transmit"—to communicate

a performance nr display "by any device
or process whereby Images nr sound nre
received beyond the pince fr-im which
they nre sent"—Is brand enough lo In-
clude all conceivable forms and combina-
tions of wired nr wireless communica-
tions media, including but by no means
limited to radio nnd television broadcast-
ing as we know them. Hindi and every
method by which Ilhc images or sounds
comprising a performance or display un-
picked up and conveyed Is a "transmis-
sion,"” and if tbe irnusmlssi..;; fi'icbcs tbe
public lu my form, the case com.-s within
the scope of clauses (41 or (51 nf -m-crloa
100 Ids. (4) or (51 of this section).

I'niler the hill, as under the present
law. n performance made nvnlliiblc by
transmission to Die public at largo s
"public" even though tbhe recipients arc
not gathered In n single place, and even
If there is no prmf that any of tbe po-
tential recipients was operating bis re-
reiving apparatus at Die lime of the

transmission. The same principles apply
whenever the potential recipients of the
transmission represent a limited segment
of Die public, such as Die occupants of
hotel rooms or Die subscribers of a cable
tOevlslon servlet*. Clause (2) of the defi-
nition of "publicly™ Is applicable "wheth-
er tile ini-mliers IIf Die public rnpnlilr of
receiving the performance or display re-
ceive it In tbe same plnce or In separate
places and at Die same tlnie or at differ-
ent times."

Kffertlve Date, Section effective Jail. 1,
1i78, except ns otherwise expressly pro-
.vided, set* section 102 of Pub.l,. 04-553,
set out ns a note preceding section 101 of
tills title.

i" in relation

er nudlo vis- \ CGraon FEfEaraea

nagcs In an . . . . . .
9 4 |[[ ksouut of fines for certain willful Infringements of sound recordings or mution

ads nceumpa-

wing of per- pictures, sen section 506 of tills title,

filmstrip, or ft, Chj-itii asset ns not including copyright, see section 1221 of Title 20. Internal Revo-

sequential to c linurtion of word denoti b der, et tion 1 of Title 1, G

rather than m . aaiirurtion of words denoting number, gender, etc., see section 0 itle 1, Gen-
a cral Provisions. -2

r order need
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COPYRIGHTS

Ch. 1

Copyright ru.vultles as personal holding company Income, see section 543 of Title 20.

Internal Revenue Code.

Importation of copies or phonnrerords as infringement of exclusive right to dis-

tribute, see section C02 of this title.

Preemption of other laws relating to exclusive rights within gcncriil scope of copy-

right, see section 301 of this title.

Reproduction, compilation, and distribution for research of regularly scheduled
newscasts or on-the-spot coverage nf news events by Librarian of Congress, see

section 170 of Title 2. The Congress.
Transfer of exclusive rights comprised in

copyright, sec section 201 of this title.

Violator of exclusive rights guaranteed hy this section ns Infringer of copyright, see

section 501 of this title.

Lix=my REfaraocs

Copyrights C=30, 39.

C.J.S, Copyright nnd Literary Property
a7

Notes F Decasso s

Absolute nature of rights 8
Antitrust violations 23
ALﬂiovisual works, public performance

Common law 1
Constitutionality 2
Construction 3 !
Creation of othrr works 13
Dramatic works, public performance 21
Exclusiveness of rights 0
Independent nnfurc of rights 10
Law governing 5
Lease 10
Literary works, public performance 18
Motion pictures nnd othrr audlovlsiinl
works, public performance 21
Muslrnl works, public performnnce 10
Putent rights distinguished 7
Power of Congress 8
Preparation of drrlvatlve copies 14
Public display 22
Public performance
Generally 17
Drnmntlc works 20
Literary works 18
Motion plrtures and othrr audiovisual

works 21
Musical works 10
Purpose 1

Reproduction 12
Sole or othrr transfer of ownership 15

Separate and Indrprndrnl nature of
rirhts 10 v

Statutory nature of rights 11

Transfer of ownrrslilp 15 .

1, Common law

The common law right to a monopoly
In the publication of an author's produc-
tions was superseded by statute In this
country as well ss In England. Holmes
v. Hurst. N.Y.1899, 19 S.Ct. 000, 007, 174
U.S. 82.43 L.Ed. 901.

-Common Inw copyright protects ngsinst
unauthorized copying, publishing, vend-
ing, performing nnd recording. Letter
Edged In |Ilinck Press, Inc. v. Public
lildg. Commission of Chicago, D.C.III-
1970, 320 F.Supp. 1303.

Thbe common Inw nf copyright prelected
author only until first publication,
whereas peculiar right conferred by stat-
utory copyright Is to multiply copies alt-
er publication to exclusion of others.
Cnrew v. Melrose Music, D.C.X.Y.1950, 92
F.Supp. 971.

Property rights in a literary produc-
tion before publication were exclusively
In the author, both lit common law nnd
under this title, llcrry v, Hoffir.nn, 1937.
189 A. 510. 125 I'n.Super. 201.

2, Constitutionality

Construing the exclusive right given m
authors to dramatize tliclr works, ns ex-
tending lo the public exhibition of mov-
ing pictures nf the Incidents of a copy-
righted work did not render former -ec-
lion 1 of this title Invalid ns exceeding
tbe power given to Congress by U.S.
Const. Art. 1, {8, cl. S. to secure to au-
thors for n limited time the exclusive
right lo tbelr writings. Knlcm Co. v.
mHarper Itros.,, N.Y.1911, 32 S.Ct. 20, .222
U.S. 53,50 L.Ed. 92.

3. Construction %

Court did not permit general policy of
mformer section 1 of llils title lo be ob-
scured by drastic technological chnnces
thnt hnve arisen since Its enactment. Ed-
ward Il. Marks Music Corp. v. Colorado,
Magnetics, Inc., C.A.Okl.1974, 497 F.2d 285V
certiorari denied 95 S.Ct. 801. 419 U.S.1
1120, 42 L.Ed.2d 8)9.

Former section 1 of this titfesprnntcd
valuable, rights to persons whdv&rgntcd

ch. 1 SUBJECT MA

subject matter which was copyrlghtm
and useless technicalities were not to
allowed to cut down benefits eonfcri
U. S. v. Rocker, C.C.A.X.Y.1013. 131 {
533.

Fortner section 1 of this title slu
have been reasonably construed. *
view to effecting purpose Intended,
not unduly extended to Include privll-
not Intended nor so narrowly const:
os to destroy rights Congress Intend**
grant. Metro-Ooldwyn-Mnyer HIistfll
Ing Corporation v. llljou Theatre Co.
C.A.Mo0ss.1932. 59 I'.2d 70.

IFo ner section 1 of this title, w
granted exclusive rights In eopyrlg’
publications, might have applied lo
situations, not anticipated by Cong
and when fairly construed, such s>
tlons ennte within Its Intent nnd menr.
Remlek v. American Automobile Act*
ties Co., C.C.A.Ohio 1925, 5 F.2d 415
A.L.t. 1511, certiorari denied It) S.Ct
200 U.S. 530, 70 L.Ed. 22.

4. Purpose

A fundamental purpose of the cxc!
right of public performnnce grantt--
former section 1 of this title wns to
teet copyright proprietors against
tinn of the market for tliclr w
United Artists Television, Inc. v.
nightly Corp.. C.A.X.Y.1907, 377 F.id
reversed on other grounds SS S.Ct.
392 U.S. 390, 29 I,.Ed.2cl 1170, rehe
denied 89 S.Ct. 05, 303 U.S. 002, 21
2d JHO.

Purpose of this title Is to prolett
nnl designs from copying, not to e
to the proprietor uny right to e-
others from the market pince for «
Items. Herbert Rosenthal Jewelry
v. Honorn Jewelry Co., Inr.. D.C.X"'
3*8 F.Supp. 485. affirmed 509 F.2d O

The purpose und effect of forme
Hon 1 of this title wns to secure I»
right owner the exclusive right to
ply copies. Fnwectt Publications
Hot Pull. Co., D.C.X.Y.1942. 40 F
717.

5. Law governing

An author's right to monopoly
publications Is mensured and dctc
by this title. Amerlcun Code Co. *
singer. C.C.A.X.Y.1922, 2S2 F. 82«
"lIso, llentley v. Tlbbnle, X.Y.1915,
217. 133 C.C.A. 48; Locw'a Inc. v.
or Court of Los Angeles County, V
PJd 983, 18Cnl.2d 410.

The measure of the rights anil
tie* of &copyright proprietor n

T.17U.S.CA.-S
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SUBJECT MATTER AND SCOPE

t-*jtet mntler tvlileli wns ctipyrightnlihl
tii unless technicalities were nnt to be

(, c)[ down lieneflts conferred,
t S. v. Hacker. C.C.A.N.Y.HN3. 151 F.2d

1 of this title should
k't been rensnnnbly construed, witli
'k* tu effecting purpose Intended, nnd
v<nnduly extended to include privileges
't Intended nor so narrowly construed
«tin destroy rights Congress Intended to

Mclro-Coldwyu-Mnyer Distribut-
erCorporation v. HlJou Theatre Co., C.
CAMns*.Iti,12, 5fl F.2d 70.

Former section 1 of ibis title, which
Mnit-d exclusive rights In copyrighted
RMiiitlens, might hnvc applied to new
Nations, not untlclpntcil by Congress

when fnlrly construed, such sllon-
-oits eanic within Its Intent nnd meaning,
-estick v. AmeriCﬂB Automobile Acccsso-

Co. C.CAOIWN 1021 5 F2d 111, 10
ALIt, Mil. certinrnrl denied Id S.Ct. 10),
A I'S.350. 70 L.Ed. 22

Former section

% Turpose
< fuudnmeiital purpose of the exclusive
5iit ,f public performance grunted hy
Frtaer section 1 of this title wns to pro-
Sut e.ipyright proprietors against dllu-
of the market for their works.
Filled Artists Television. Inc. v. Fort-
Afhlly Corp.. CA.VY.I0G7. 177 K2d 872.
f-rf-ed on other grounds 8s S.Ct. 2081,
-- I'S. 300, 2« L.Ed.2d 171 rehearin
''lied M g.Ct. nn, 303 US. 002. 21 L.Ed.

Purpose of this title Is to protect oriel-
'Il designs from copying, not lo convey
“« the proprietor nny right to exclude
"«rs from the tnnrkel plnce for similar
a*gis. Herbert Hosenihnl Jewelry Corp.
*mHnn.irii Jewelry Co.. Inc., H.C.N.Y.10T1,
P 1'.Supp. 183, iifflrined SOU F,2d tH.

“foe purpose nnd effect of former sec
--a | of nils title was to secure to copy
{1 owner the exclusive rigid to multi
fy copies. Fnweett T'ublh-ntions v. EI
1 I'ub. Co., D.C.N.Y.1W2. Hi F.Supp

Note 10

found NI language of tills title. Miller v.
Goody. I.C.N.Y.IM.'H. 123 F.Supp. 318.

fl. Power of Congress

Congress lots the power to prcserlhe
the rnndltlona on which nn exclusive
right lit nn nillhor shall he enjoyed.

AVhentnn v. Peters. Pu.1831, 51 U.S. 591, «
Pet. 50], 8 L.Ed. 1055.

Unlike owner of pntent, owner of copy-
right Is not given hy statute any exclu-
sive right to use the work, though lie
docs hnvc exclusive right to “print, re-
print, publish, copy nnd vend the copy-
righted work". Time, Inc. v. Iternnrd
Cels Associates, H.C.N.Y.IPOS, 2.1 F.Supp.

130.

7. Pntent rights distinguished

A- copyright of a Imok merely secures
to nutlmr exclusive right of printing and
publishing bonk nnd does not give author
exclusive property of nrt described there-
in. but Hitlbor. If be desire lo acquire ex-
clusive right to nrt recited, must attain
pntent therefor. Alfred Hell & Co, v. Cn-
tnldn Fine Arts. e AIN.Y.IIWI. 191 F.20 IO

8. Absolott! nature nf rights

Composer's copyright Is absolute right
10 prevent others from copying his work.
Granite Music Corp. v. United Artists
Corp.. C.A.Ciil.1070. 532 F.2d 718.
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lie performnnce for profit rights acquired
by writer of n musical composition upon
compliance with former section 10 of this
title were separate and independent nnd
they could hare been retained by the
mvney or disposed of by him to others
either singly or In their entirety.
Schwartz v. Broadcaat Music, Inc.. D.C.
N.Y.1039. 380 F.Supp. 322.

11. Statutory nature of rights

Copyrights and the rights flowing
therefrom are entirely creatures of stat-
ute. Loew's Inc. v. Columbia Broadcast-
ing System, D.C.Cal.1955, 131 F.Supp. 105,
affirmed 239 F.2d 032, affirmed 7S S.Ct.
007, 300 U.S. 13, 2 L.Ed.2d 0S3. rehearing
denied 78 S.Ct. 770, 350 U.S. 931. 2 L.Ed.
2d 701. See, also, Mura v. Columbia,
Broadcasting System, Inc., D.C.N.Y.1005,
215 F.Supp. 587; Miller v. Goody. D.C.N.
Y .ltoi, 125 F.Supp. 318.

12. Reproduction

Reception of radio broadcast and Itr
translation Into sound constitutes repro-
duction, not mere nudltlon, of original
program. Buck v. Jewell-Ln Salle Realty
Co., M0.3031, 51 S.Ct, 110, 2S3 U.S. 391, 75
L.Ed. 971.

This title created a new property right
giving to the author after publication the
exclusive right to multiply copies for a
limited period. Callga r. Inter Ocean
Newspaper Co., 111.1909, 30 S.Ct. 33, 210
1..S. 382. 51 L.Ed. 150.

Statutory copyright does not give mo-
nopoly over Idea or musical phrase, but
merely protects against unlawful repro-
duction of original work. Granite Music
Corp. v. United Artists Corp., C.A.Cal.
1970, 032 K.2d 718.

The exclusive right to copy copyrighted
architectural plans belongs to the archi-
tect. even though the plans give him no
unique claim on any feature of the struc-
ture they detail. Imperial Homes Corp.
v. Lamont, C.A.Fla.1972,159 F.2d 895.

A copyright confers the exclusive right
to copy the copyrighted work aud right
not to have others copy It. Al'frcd Bell &
Co. v. Catnldn Fine Arts. C.A.N.Y.1951,
301 F.2d 00. ¢ .

A copyright In nny form, whether stat-
utory or at common jaw, U a monopoly
consisting inly In the power to prevent
others froth reproducing the copyrighted
work. RCA Mfg. Co. v. Whiteman, C.C.
A.X.Y.19J0, 111 F.2d 86, certiorari denied
01 S.Ct. 393, 311 U.S. 712, 85 L.Ed. 163.

The exclusive right to multiply or con-
trol copies of a literary work or compos!-

COPYRIGHTS

th. 1

tlon is only derived from the copyright
statute of different governments.  Atla*
Mfg. Co. v. Street * Smith, Mo0.1913, 2W
F. 398, 122 C.C.A. 56S, 17 L.R.A..N.S., 1K
appeal dismissed 31 S.CL 73, 231 U.S. 3S>
08 L.Ed, 202, certiorari denied 31 S.Ct
323, 231 U.S. 750. 5S L.Ed. 168.

Reproductions uf copyrighted article
cannot be mnde without consent of crea-
tor. Grove Press, Inc. v. Greenleaf Pub-
Co., D.C.X.Y.19C5, 217 F.Supp. 518.

A copyright grants an author the ex-
clusive right of multiplying copies of
what he has written or printed. Rich-
nrds v. Columhin Broadcasting System.
Inc., D.C.D.c.1058, 161 F.Supp. 510. See.
also. Mazer v. Stein, M(1.1951, 71 S.Ct. IQ0
317 U.S. 201, 9S L.Ed. 030, rehearing de-
nied 71 S.Ct. 037, 317 U.S. 910, 08 L.Ed.
1090; Independent Film Distributors.
Limited v, Chesapeake Industries, Inc.,
C.A.X.Y.105S, 250 F.2d 951; Leon v. Pacif-
ic Telephone & Tctegrnph Co., C.C.A.Cal-
1037, 91 F.2d 181; Jeweler's Clrculnr Pub.
Co. v. Keystone Pub. Co., C.C.A.N.Y.1K2.
281 1-\ 83. certiorari denied 12 S.Ct. 1&h
200 U.S. 581, 00 L.Ed. 1071; Bobbs-Mcrrlll
Co. v. Straus, N.Y.1000, 117 F. 15. 77 CC.
A.- 007, 15 L.Il.LA..N.S. 700. affirmed 2S S.
Ct. 722, 210 U.S. 330, 02 L.Ed. 10S0; Mud-
son v. Now York. C.C.X.Y.J8S0, 3 F. 33S.
reversed on other grounds 8 S.Ct. 022, 121
U.S. 00), 31 L.Ed. 5SB; Doran v. Sunset
House Distributing Corp., Il.C.Cal.IPCI.
107 F.Supp. 910, affirmed 301 F.2d 251
Lawrence v. Dana, C.C.Mass.1809. Fed-
Cas.X0.8,136.

Copyright proprietor's right is limilcd
to right to make or use copies of pVolcct-
ed material, aud such protection Is abso-
lute and copyrighted art under protection
nf valid copyright cannot be copied for
any purpose without consent of proprie-
tor. Stein v. Rosenthal, D.C.Cal.1032, 103
F.Supp. 227, affirmed 200 F.2d 033.

13. Creation of other works

A copyright owner's sole liberty of
printing, publishing aud vending copy-
righted work means liberty to make use
of corporeal object by means of which
author expressed himself, not the sole
liberty to creole other works, though
Identical, especially works on same peri-
od In hlstpry. Oxford Book Co. v. Col-
lege Entrance Book Co., C." AN.Y.193S.
PS F.2d 088.

11. Preparation of derivative copies

A manufacturer of n phonograph record
comprising poem set to music was oot
making another "version" of the poem
within former section 1(b) of this, title.
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Corcoran v. Montgomery Ward & Co., C.
C.A.Cal.1011, 321 F.2d 572, certlunlfl de-
nied 02 S.Ct. 300, 311 U.S. W7, 90 L.Ed.
550.

Memoranda sheets prepared hy a teach-
er for the use of Ids students from a
copyrighted work constituted "copies" or
"other versions" of the work and an In-
fringement. Macmillan Co. v. King, D.C
Mass.1011, 223 F. 802.

A book containing a brief rdsumd of
the plot of certain copyrighted operas
was not “any other version thereof
within the meaning of former section 1
of this title ho ns to constitute =« In-
fringement ef the copyrighted work. IlI-
cordi v. Mason, X.Y.1913. 210 F. 277, 127
C.C.A. 125.

Act Mar. 3. 3801, c. 565. 20 Slat. 1107
Whlell amended R.S. 51952, made the ex
elusive right of authors nnd their assitn;
to dramatize and translate any nf the!
copyrighted works a part of the copy
fight Itself. Atlas Mfg. Co. v. Street /
Smith, Mo.1913, 201 F. 30S, 122 C.C.A. 50°
17 L.R.A..X.S., 1002, certiorari denied
S.Ct. 323, 231 U.S. 755, 5S L.Ed. 158. pet!
Hon denied 31 S.Ct. 002. 232 U.S. 721, '
L.Ed. 815.

Exclusive right of copyright owner of
musical composition to make a versli.-
and arrangement. Is limited to printin
reprinting, etc., nnd does not Include tl
fight to mechanical reproduction which
distinct from such right to print, eb
aod also from the right to publicly pc
‘'orm for profit. Edward B. Marks Mm
Corp. v. Foullon, D.C.X.Y.ItHS, 70 F.Rup
061, affirmed 171 F.2d 005.

13. Sale or o'her transfer of ownrrsli

Under former section 1 of this tl!
which gave copyright owner the cxelusl
right to "print, reprint e+ ¢ « co
nnd vend" his work, addition of "von
did not enlarge scope of the copyright
*s to protect owner of copyright on pc-
from snie of phonograph records emhor-
ing the poem ns set to music. Corcor
v. Montgomery Ward A Co., C.CAC
1911,.121 F.2d 572, certiorari denied 02
Ct. 300, 311 U.S. 0S7, 80 L.Ed. 550.

The copyright holder had the cxclus
rlglit to sell his copyrighted work. [I'
legrinl v. Allegrinl, D.C.Pa.3021. 2 F
610

5ach author or proprietor of a paint
may acquire hy copyright the sole Ilhr
of copying and vending the same. Lt
Dejonge & Co. v. Urcukcr, etc., Co.,
1011, 101 F. 35. 11l C.C.A. 567, affirmed
S-Ct. 6. 235 U.S. 33, 59 L.Ed. 113.
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Plass.3SC9. Fed.

right Is limited
oples of protect-
ttecllon IS ahsa-
under protection
t be copied for
sent of prnprif-
D.C.Cnl,1952. Itf
wdid 033.

sole liberty o.
vending copX*
mty to make u«
neans of which
t, not the so*
works, though
s on snmc peri"”

ook Co. v. Col-
C.C.A.N.Y.1935.

Ive coplrH
mograph record
music was not

of the pec®
i) of this title.

Memoranda sheets prepared liy a touch-
er for the use of Ida students frniii u
e-i-frighted work constituted "copies" or
ether versions" of the work nnd an In-
-*"isgement. Macmillan Co. v, King. D.C.
Mu i.1914, 223 F. fc@.

A book containing a brief rfsuntd tif
‘Ir plot of certain copyrighted operas

not "any otlier version thereof"
1-tbin the meaning of former section 1
‘s this title so ns to constitute nn In-
f-'.2cemcnt of the copyrighted work. Jti-
ttfdl v. Mason. N.Y.1013. 210 F. 277, 127
CC.A. 127.

4A Sale or other transfer of ownership

Under former section 3 of this title,
T2trb gave copyright owner the exclusive
fcit to "print, reprint ¢ ¢ ¢ copy
tti vend" his work, addition of "vend"
Id not enlarge scope of the copyright so
f to protect owner of copyright on poem
eMn sale ,f phonograph records riebndy-

the poem as set to music. COreornu
' Montgomery Ward A Co.. C.C.ACnl.
“mil 121 K.2d 372. certiorari denied (12*S.
fS-3«i. 314 r.R. 087,80 L.Ed. 550.

The copyright holder lin'd the exclusive
r-Jbt to sell his copyrighted work. 1el-
H.iai v, Allegrinl, D.C.Pn.1924. 2 F.2d

Each author or proprietor of a pninting

acquire hv copyright the sale liberty

af copying nud vending the same. Louis

‘stjonge A Co. v. llreukcr, etc., Co., Pa.

a'J. 191 F, 35, 111 C.C.A. 507. nfflrmed 35
1-Ch 0,235 U.S. 33. 59 L.Ed. 113.

10, Lease

The legal effect of a "copyright" Is to
crente In the owner nn exclusive property
right with the incidental power to lease
or license the use thereof hy others on
stipulated terms. Westway Theatre wv.
Twentieth Ccntury-Fox Film Corporation,
n.C.Md.1940, 30 F.Supp. S30, affirmed 113
F.2d 932.

17. I'ohllc performance—Generally

Singers and actors hnvc an exclusive
right in their art and may prohibit nn
unauthorized public performance of re-
productions thereof. Waring v. Uuulcn.
JJ.C.N,C.1939. 20 F.Supp, 33S.

IB. - Literary works

Producing the words of a narrative
poem In emnhinntlon with music was not
a "dramatization" of the poem, and hence
did not Infringe author's copyright. Cor-
coran v. Montgomery Ward & Co., C.C*2r
Cnl.1941. 121 F.2d 572. certiorari denied *62"-
S.Ct. 303. 314 UtIS. 0S7, SO L.Ed. 550.
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Note 18

Doggerel verse entitled "1I'Uin Bull"
which described a cowboy's attempt to
brand a mnvcrick bull, having action In
plenty but lacking dialogue and percepti-
ble plot, wns a "narrative poem” nnd not
a "dramntic work"™ within former section
1 of this title. Id.

Right to dramatize book was a part of
existing copyright under R.S. i 4952, as
amended by Act Mar. 3, 1891, | 1, 20 Stnt.
1100. Stephens v. Howells Sales Co., I).
C.N.Y.1920, 16 F.2d 805.

An exclusive right to dramatize a novel
"for presentation on the. stage" meant nn
exclusive right to dramatize a spoken
play nnd did not comprehend the Inde-
pendent right to dramatize the novel for
a moving picture play. Klein v. Beach,
D.C.N.Y.1P10, 232 K. 210, affirmed 239 F.
108. 151 C.C.A. 2S2.

Under former section 5 of this title the
rights to dramatize a novel In the usual
form and in the form of a motion picture
play were separable, nnd there could he a
copyright for each dramatization. [I'lto-
to-Drnmn  Motion Picture Co. v. Social
Uplift Film Corporation. K.Y.1915, 220 F.
448. 137 C.C.A. 42.

The filing of the title of a magazine
for copyright and the Insertion of the
proper notice secured n copyright of a
story published therein and protected ‘ho
right to dramatize the same where the
publisher was the owner of both the
story nml the dramatic Tights. Dam v.
Kirk La Sliellc Co.. N.Y.1010. 175 F. 902.
99 C.C.A. 392. 20 Ann.Cas. 1173, 41 L.R.A,
X.S., 1002.

Copyright owner of hook bus right to
produce the hook lu dramntic form nnd
eun sue lo enjoin an infringing play even
If lie Is not at that time producing a
pluy or, if he Is producing a piny, with-
out showing that the Infringing play will
Injure Ills piny. Douglas Intern. Corp. v.
Baker, D.C.N.Y.1971, 335 F.Supp. 2S2.

Copyright owner's exclusive right to
dramatize n nondrumatlc work Includes
monopoly In presentation of such work-
in dramatic form on lradio broadcast.
Warner Bros. Pictures v, Columbia
Broadcasting System, DiC.Cnl.1951, 102
F.Supp. 141, affirmed Id part reversed In
part on other grounds 210 F.2d 045, cer-
tiorari denied 75 S.Ct. 532, 348 U.S. 071,
09 L.Ed.2d 750.

An author has the exclusive right to
dramatize his works. Cillettc v. Stoll
Film Co., 1922. 200 N.Y.S. 787, 170 Misc.
850.

19. — Musical works

Those who listen to radio broadcast of
n copyrighted musical composition do net
"perform" the composition. Twentieth
Century Music Corp. v. Aiken, ra.1075. %5
S.Ct. 2010. 422 U.S. 151, 45 L.Ed.2d 81.

The radio reception of broadcast of
copyrighted musical compositions did rat
constitute a "performance" of the copy
righted songs nnd restaurant owner, who
presented music to his customers by the
use of a radio set to which were connect-
ed loudspeakers located In the restnursot
celling, did not Infringe copyright hold-
ers' exclusive right, under former section
1 of this title, to perform the copyrighted
work publicly for profit. Twentieth Cen-
tury Music Corp. v. Aiken, Pa.1975, 95 S
Ct. 654, 419 U.S. 1007, 42 L.Ed.2ti| a3

Acts of hotel proprietor in making
available to guests, through radio receiv-
ing set and loud speakers, hearing of
copyrighted muslonl composition, consti-
tuted "performance”. Buck v. Jewell-Ls
Salle Realty Co., M0.1931. 51 S.Ct. 410. 253
U.S. 191, 75 L.Ed. 971.

That no detailed choice of selection!
wns given hotel proprietor operating ra-
dio receiving set aud loud speakers did
not prevent rcudithm of copyrighted mu-
sic from constituting "performance". |Id.

Single rendition of musical selection
may result in several public "perform-
ances", and novelty of means of perform-
ance does not lessen duty of courts lo
protect copyright monopoly. Id.

Defendants' concert, in which story liar
of rock opera wns preserved by perform-
ing 20 of 23 selections from the opera lo
identical sequence ns In copyrighted op-
era. with one execplion. and In which
singers entered and exited, nmintnlocd
specific roles, and occasionally gestured,
wns n “"dramatic" performance, even
though there wns no scenery, costumes or
intervening dialogue, and plaintiff, who
owned the rights for stngo production!
nnd dramatic presentations, was entitled
to hnvc defendants preliminarily enjoined
from performing the songs In sequence,
from using costumes, scenery or Interven-
ing dialogue, nnd from referring to the
opera In their advertising. Robert Stlg-
wood Group Limited v. Sperber,* CAN.
Y.1072, 457 F.2d 50.

The song, "Kiss Me Again", wns not a
dramatic composition  as It stand!,
though former Boctlon 1 of this title gsre
the copyright owner the right to drama-
tize n nondrnmntie work. Witmark r,
Pastime Amusement Co., D.C.S.C.3924, 295
F. 470, affirmed 2 F.2d 1P20. ~

108 .

SUBJECT

The right of public perform
connection with copyrighted music
positions Includes separate and
rights. among others the right @
ration, motion picture rights,
rights, recording rights, nnd radl"
Suction rights. Rcnilck Music C
Interstate Hotel Co. of Neb., T
1914. 53 F.Supp. 523. affirmed K
*44, certiorari denied 07 ,S.Ct. 022.
s- 899, 91 L.Ed. 691, rehearing de
S.Ct, 760, 330 U.S. S54, 91 L.Ed. 12f
also, Buck v. Swanson, P.C.Ncb.'
E-Supp. 377. reversed on other gru'
S.Ct. 909. 313 U.S. 400. 85 L.Ed. '
A.L.It. 1434,

Thai musical enmposltlous wen
righted and published ns Indlvidn
lies, and that units out of musics!
Were copyrighted snd published fr
< from the copyrights of the
shows of which they were parts.
Permit them to lie performed pitbl
profit without the license or con
copyright owners. Iteinii.-k Mush
v. Interstate Hotel Co. of Neb., I
1941, 58 F.Supp. 523. affirmed 17
"44, certiorari denied 07 S.Ct. 622.
S. 809, 91 L.Ed. 691. rehearing de
KCt. 709, 330 U.S. 854. 91 L.Ed. 129B-

A radio station wns not free le
copyrighted musical composition
lieenuKc It was taken from a plmr
record. Ausoclntcd Music [l'uhlls
Delis Memorial Itudio Fund. IM."N
46 F.Supp. 829. affirmed 141 F.2d t
tlorurl denied 65 S.Ct. 120. 323 |
59 L.Ed. 013.

Copyright owner tony exclude '
era from performing musical com:
publicly for profit. Buck v. It:'
Country Club. D.C.lown 1937, 17
643.

Former section 1 of this title
ehe copyright proprietor the
right to perform copyrighted
compositions lit public fur profit.
Bobbins Music Corporation. 1942.
8.2d 337.

— Drmnntlc works

Under former section 1 of th
which gave the holder of a copyrl
exclusive right to perform or n
tbe copyrighted work publicly If
mn. and gnve the exclusive right
form the copyrighted work publl
profit If it was a musical comp
the holder of the copyright of
constituting a part of a dramatic
»nd those claiming under him, 1
exclusive right to present It p
Graca r. Luby. C.C.N.Y.1B09, 177
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SUBJECT MATTER AND SCOPE

¢ right of public performance |In
with copyrighted musical coin-

Ses« includes separate nnd distinct
among others the right of publl-
motion picture rights, stage

7= recording rights, and radio rcpro-
fights. Remlck Music Corp. v.
“mat* Hotel Co. of Neb., D.C.Neb.
e 5a F.Supp. 523, affirmed 157 F.2d
*riiorarl denied 07 S.Ct. 022. 329 U.
*e 51 I..Ed. 091. rehearing denied 07
m*». 170 U.S. 554, 91 1..Kd. 1290. See,
-Eark'v, Rwunsmi, [t.C.Neb.1939. 33
777, reversed nn oilier grounds 01

e p» 313 US. 4(lli. S5 I..Ed. 1420. 130

“es musical compositions were copy-
tn,| jmi.ilshed ns individual cntl-
*o that nulls out uf musical shows
4* caprriglued nnd published separate-
e s the copyrights of the entire
ar’ of which they were parts, did not
them in lie performed publicly for
without lhe license or consent of
fTTjht owners. Renilik Music Corp.
«ff'fttsle Hole) Co. of Neb., 1l.C.Xch.
5a F.Supp. 523. affirmed 157 F.2d
1 eertlorarl denied 07 S.Ct. 022, 329 U.
9! 1-.Kd. tilll, rehearing denied 07

' 54.370 U.S. 854, 94 L.Ed. 1290.

1latio stnllon was nut free to use a
« rlted mnslciil cuinpiisttbui merely
it .-as taken from n phonograph
Associated Music I'nldlslicrs v.

‘e d'eserinl Radio Fund. 1M.N.Y.1942.
'29. affirmed 141 F.2d 852. eer-

> t-iiieil 05 S.Ct. 12n. 23 U.S. 7I3i.

-t owner may exclude all nth-
imerfirming nl>ii-nl eoiuposltinn

profit, lluek v. ilillsgrove
Cluli, 1l.C.lowa 11137. 17 F.Supp.

sawr section 1 of tills titlo guve to

»e*y*yrig|| proprietor tlu- exclusive
** t* perform copyrighted musical
tpa-llkin* In public for prnfll. Cay v.

Music Corporation. 1942. 3S N.Y.

Dramatic works

lurnier section 1 of tlds title

g*re the holder of n copyright the
frkaire tight to perform or represent
2 nt7righted work publicly If n dra-
gave the exclusive right lo pet-

s"* lie copyrighted work publicly for

tf It wab a musical composition,
\dter of the copyright of n song
?aublitlag a part of a dramatic sketch,
*st eVaat claiming under him. hnd the
'™ ad@* right lo present It publicly,
v- Luby. C.C.N.Y.1009. 177 F. 287.

Note 21

This title secures In nn author the ere-

elusive right tn draumliae which Includes

the right In produce the (irnnm ns n spo-

ken piny or ns a picture ploy, Underhill

v. 8'chenrk, 1921. 1ST N.Y.S. 599. 114 Misc.
520.

The representntion of a ilramatic work,
which has never been printed nor copy-
righted. If made without license of the
proprietor. Is u violation of his right,
nnd ninv be restrained by injunctinn. nl-
thnugli such representation is from n
copy obtained hy a spectator attending n

public represeiilnlion by the proprietor
for iiioney, and afterwards writing It
from memory. Tompkins v. linlleck,
18S2, 133 Mass. 32. 43 Am.Hep. 450.

A —— Motion picture! and other au-

diovisual works

Importation of "distant signals" from
one community Into another docs not

constitute a "performance" under lbis ti-
tle; thus, a community nntcnnu televi-
sion system docs not lose Its status ns n
unnhrondcaster nnd thus a non "per-
former" for copyright purposes when the
signals it carries are those from distant
rather than local sources. Tolepromptcr
Corp. v. Columbia broadcasting System,
Inc.. N.V.1974. 94 S.Ct. 1129. 415 U.S. 394,
39 L.Ed.2d 415.

tine who mnnunlly or by human agency
merely nctuatcd electrical instrumentali-
ties, whereby Inaudible elements that
were omnipresent in air were made audi-
ble to persons who were within hearing,

did not "perform"™ within meaning of
former section 1 of this title. Kortnight-
ly Corp. v. Culled Artists Television.

Inc.. N.Y.NWS. fA S.Ct. 2(134, 392 C.S. 390.
20 1..Md.2d 11TU, rehearing denied Ml S.Ct.
115 393 C.S. (W2, "1 I..Kd,2d 190.

Pcfeminnl. which by community antcn-
nii  television systems received, reprn-
dncctl. and transmitted by cables ta pay-
ing subscribers television programs re-
ceived from television stations, which Imd
licenses from phdtdIff to telecast copy-
righted moving pictures, did not "per-
form". within purview of former section
1(c) and it)) of this*title copyrighted mo-
tion pictures. Id.

t’ndcr former section 1 of this title,
tho owners of copyright of motion pic-
ture film acquire the right to exhibit the
picture nnd to grant an exclusive or re-
strictive license to olherB lo exhibit It
Interstate Circuit v. L\ S., Tex.1030, 59
S.Ct. 407, 300 U.S. 203, S3 L.Ed. 010.

Relay Importation of distant signals
did not constitute "performance™ for pur-
poses of determining Infringement under
former section 1 of this title. Twentieth
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Note 21

Century Music Corp. v. Aiken, C.A.Pa.
1074. 500 F.20 127, affirmed 03 S.Ct. 2040.
422 U.S. 151, 45 L.Ed.2d 84.

Motion picture photoplny was a "dra-
matic work" wltliln former section 1(d)
of this title. Universal Pictures Co. v.
Harold Lloyd Corp.. C.C.A.Cal.1047, 102
F.2d 334.

Copyright of motion picture photoplny
gave monopoly of remake rights to owner
of copyright. 1d.

The copyright nf a dramatization cov-
ers a photoplay presentation of the same
subject. U. S. v. Motion Picture Patents
Co.. D.C.ra.1015. 225 F. 600, nppeal dis-
missed 38 S.Ct. 57S, 247 U.S. 524. 62 L.Ed.
1248S.

Moving picture rights are rights to
form of dramatization. G. Rlcordl & Co.
v. Paramount Pictures. H.C.N.Y.1950. 02
F.Supp. 537, modified on other grounds
1S9 F.2d 409, certiorari denied 72 S.Ct. 77,
342 U.S. 640, 90 L.Ed. 041.

Term “motion picture rights" means si-
lent, sound, talking and all motion pic-
ture rights of every type nnd nature. Id

Moving picture "shuns,” consisting of
comedy material with meager plot, used
to fill In between longer features, were
within this title so ns to render unau-
thorized use of such "shorts" Infringe-
ment, since reduction even of meager plot
to motion plcttnv wns "dramatization".
Yltnphone Corporation v. Hutchinson
Amusement Co.. I.C.MnsH.1937, IP F.Supp.
359, remanded on other ground); 03 F.2d
170, mandate conformed to 28 F.Supp.
520.

23. Public display

An exhibition of it scries of photo-
graphs of persons und things, arranged
on films as moving pictures and so de-
pleting the principal scenes of nn au-
thor's work nr, to tell the story, Is a
dramatization of such work, nnd the per-
son producing the films and offering
them for sale for exhibitions, even If not
hltnself exhibiting them, Infringes the

COPYRIGHTS

copyright of the author. Kalein Co. v.
Harper liros.. N.Y.1911, 32 S.Ct. 20, 222
U.S. 55, 50 L.Ed. 92, Ann.Cas.I013A. 1285.

£3. Antitrust violations

IVhere motion picture film exhibitor by
force of its monopoly of "first-run thea-
ters" in principal cities of Texas nnd
thrent lo use Its monopoly position
against owner of copyright of motion
picture film Induced the owner to Impose
restrictions regarding admission price
and against double feature programs, on
aubsequeut-run exhibitors, the copyright
owner's protection under former sec'lon 1
of this title did not relieve the contract
from |Illegality under section 1 nf Title
15. Interstate Circuit v. U. S, Tex.1938,
59 S.Ct. 407, 300 U.S. 208, S3 L.Kd. 010.

Owners inny not use their copyrights
to deter competition or to extend monop-
oly or to brenk down competition In oth-
er areas. l.nwlor v. National Screen
Service Corp.. C.A.Pn.1950, 270 F.2d 146.
certlnrurl denied 80 S.Ct. 070, 302 U.S.
922. 4 L.Ed.2d 742.

The rights acquired by publishers of
copyrighted honks wunder this title did
not Justify them In combining nnd agree-
ing that nn member nf (he association
should sell any books to a blacklisted
purchaser who was known to cut prices.
Mines v. Scribner, C.C.N.Y.1900, 147 F.
927.

Owners of n number of copyrighted
works may not combine their ,'opyrighto
by agreement or arrangement, even for
purpose of preserving properly tights.
Aldcn-ltovhelle. Inc., v. American Society
of Composers, Authors nnd Publishers.
n.C.N.Y.1048, 80 F.Supp. SSS.

Necessities or conveniences of patentee
nr copyright owner do not justify use nf
the monopoly of the pntent or copyright
lo erealc another monopoly, Id.

This title docs not grnut to copyright
owners the privilege of combining In vio-
lation nf otherwise valid slate or federal
laws. Alfred Hell & Co. v. Cntnldn Fine
Arts, D.C.N.Y.1947, 74 F.Supp. 973.

§107 . Limitations on exclusive rights: Fair use

Notwithstanding the provisions of section 106, the fair use of a

copyrighted work, including such

use by reproduction in copies or

phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching (in-
cluding multiple copies for classroom use), scholarship, or research,
is not an infringement of copyright. In determining whether the

SUBJECT MATTI

use made of a work in any particu
to be considered shall include—

(1) the purpose and charac
such use is of a commercial =
tional purposes;

(2) the nature of the copyris

(3) the amount and substan
tion to the copyrighted work as

(4) the effect of the use 1
value of the copyrighted work.

Pub.L. 94-553, Title I, § 101, Oct. 19

Historic

Notes of Committee on the Judiciary.
House Iteport No. P4—147C. General Daek-
Kround of the rroblem. The judicial
doctrine nf fair use, one of the most Im-
portant nnd woll-cidnliliahed limitations
on the exclusive right of copyright own-
ers, would he given express statutory
recognition for the first time In Fectlon
107 Ithls section). The cIBIm Hint a de-
fendant's acts constituted n fair use rath-
er than nn Infringement has been raised
as a defense In Innumerable copyright
actions over the years, and there Is am-
ple case Inw recognizing the existence of
the doctrine nnd applying It. The exam-
ples enumerated nt pnge 24 of the Regis-
ter's 1901 Report, while by no means ex-
haustive, give some idea of the sort of
activities the courts might regard ns fair
ubc- under the circumstances: "quotation
of excerpts In n review nr criticism for
purposes of illustration or comment:
quotation of short passages In n scholar-
ly or technical work, for Illustration rt
clarification of the author's observations
use In a parody nf some of the cnnteid
of tbe work pnmdiPi!: smumnry of nt
address or article, with brief quotations
In a news report; reproduction by a i:
brary of a portion of a work to repine
Part of a damaged copy: reprndticllni
by a teacher or student of n small par
of a work to Illuatrntc a lesson; rcpr"
ductlon of n work In legislative or Judi
del proceedings or reports; Incident!-
and fortuitous reproduction, In a news
reel or broadcast, of a work located |
the scene of an event being reported."”

Although the courts have conalderr
and ruled upon the fair use doctrine ov>
and over again, no real definition of th
concept hnb e.er emerged. Indeed, sint
the doctrine is nn equitable rule of rn
*on. no generally applicable definition
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SERVICE CONTRACT
This contract, effective as of the 23rd day of December, 1376, between
Arts Alaska, Inc. (hereinafter called the "Corporation™)» and Robert

Murry (hereinafter called the "Artist").

WITNESSETH THAT; Whereas the Corporation Is entering into this contract
for professional services; and Whereas, the Corporation has the authority
to enter Into this contract by the approval of the Board of Directors of

Arts Alaska, Inc.;

HOW THEREFORE, the parties hereto agree as follows;

Article 1. The Services to be Performed.

The Artist 1is hereby commissioned tq undertake arr]J complete a metal
sculpture for the Juneau courthouse plaza pger the design to be submitted

to the Alaska State Council on the Arts and reviewed by the judging panel.
The work of art will be delivered and Installed at the site at the expense

of the Artist.

All materials, used shall be selected, applied and treated in order to be
reasonably protected against damage. Full instructions will be provided

for the continued maintenance of the work of art.

m-

The Artist will view the site of the planned space for the work of art at

his own expense, prior to beginning the project.

The artist will be Invited to participate in the unveiling ceremon/. All

a pubuc not-for-profit corporation affiliated with the Alaska State Council on the Arts
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costs for such participation, will be the responsibility of the Artist

shoutd he choose to participate.

Article Il. The Period of Performance.
The period of performance rnder this contract shall commence on January
1* 1977* and expire on September If 1978. Performance may be extended for

additional periods by the mutual written agreement of the parties.

Article 111. Consideration.
In full consideration of the Artist"s performance hereunder, the Corporation
shall pay the Artist a total amount for the completed and accepted Work of

Art of FORTY THOUSAND AND NO/100 DOLLARS ($140,000), and not more.

From the above amount, the Artist shall arrange and pay, or othervjise
provide for all services, supplies and equipment for services, labor,
materials, travel, hotel and subsistence, transportation, storage, fees,
rentals, Insurances, taxes, and all pther cost and expenses required to

.
complete the Project to the satisfaction of the Corporation.

Payment on account of the Cost of the Project shall be made as follows:
$14,000 at the signing of the contract.
$16,000 when the proposal submitted by the Artist Is approved by the
selected panel.
$16,000 when notified that the piece is fabricated and ready for
shipment.

$1>,000 upon final Installation and acceptance‘Ex the State of Alasﬁa.

A.”tlcle IV. Additional Contract Provisions.

Apcendlx A attached hereto and made a part hereof sets forth special
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conditions for the project.
Appendix B attached hereto and made a part hereof sets fort;- additional

general provisions of this contract.
L ] Dj
Article V. Changes.

Appendix C attached hereto and made a part hereof, sets forth any changes
or additions that were made In this contract prior to Its execution, (if

appendix C 1is not attached hereto, there have been no such changes or

additions).

<Article VI. Special and General Conditions for the Project.

All articles of the attached General Conditions for the project shall be

part of this agreement as If written herein In full.

By signing, the Artist declares that he has read and Is In accord with
the agreement and the terms Ildentified In" the General Conditions. If

countersigned, this contract shall serve a* an Instrument of agreement.

IN WITNESS WHEREOF, the parties have executed this contract.

Social Security H ' £05-\
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APPENDIX A

Special Conditions for the Project

A. The Artist will visit the project site to survey and evaluate Its
visual, environmentaland.background character!3"tTc3.........

B. After consideration of the desires, views and expectations of the
selection committee a written outline description ofthe work-of-
art as you envision It along with drawings and/or maquetles showing
the Intended form, shall be prepared and submitted with a site plan
noting the proposed location of the sculpture.

C. Site preparation specifications will be provided at such time as the
proposal Is accepted by the committee.

D. The Selection Committee will review the proposal and recommend accep—
tance and/or modifications. Upon their acceptance the project will
proceed as outlined. Should agreement not be accomplished this contract
can be terminated by the Board of Directors of Arts Alaska, Inc. In
such event the total compensation to the Artist will be the Initial
payment of $4,000.

E. The Artist Is required to meet with the Selection Committee at the time
of the review of the proposal. All expenses for travel and per diem
related to this meeting will be paid by the Corporation or the Alaska
State Court System.

F. The Artist will obtain and pay, or otherwise provide for the services
of professional consultants to assist In the preparation and documen—
tation of data related to stress, climatic and organic damage, and
firm and secure mounting,

G. The Artist will provide all required facilities, equipment and labor
to transport and to Install the sculpture. After the installation
all debris shall be removed from the site and all damage to the
.surrounding areas shall be repaired and rendered Invisible.
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m APPENDIX B
General Conditions for the Project

In the performance of the Project, the Artist shall be obligated

to observe and conform to all applicable codes, ordinances, reg%éati
statutes™aind

subject to prior written approval by the Corporation. Approval
shall not be unreasonably withheld. All work shall be undertaken
by the Artist personally or under his personal supervision.

The Work on the Project shall commence Immediately after signing of
the agreement by all parties concerned and shall be pursued with
reasonable dispatch and without interruptions, except when caused
by forces beyond the Artist®"s control, It shall be so organized as

to assure completion of the Project on or before the date stated In
the agreement.

All payments on account of the Project shall be subject to the

recelpt.nf a. signed requcst-fon payment rvonTtfYB® Artist, cerfiTying*
that the work under this agreement 1is progressing as planned and in
accordance with the agreement.

Final payment will be made only when the completed work of art has

(0]

yyU

PortTdns of the Project may be sublet by the Artist at his expense,

been accepted by t".e Corporation with the concurrence of the Project

Selection Committee

Actual payment process may take up to two weeks before transmittal
of payment to the Artist.

>
The Corporation reserves the right t" suspend at any time and for
any reason for any given or Indefinite time the services to be
rendered under this agreement upon written notice jto the Artist.

The work under this agreement may be tenminat/d by either part$
subject to a written notice submitted fourteen (1*0 days before
termination, provided that attempts to reconcile the reason for
cancellation have been undertaken but have fat led. Upon termination
payment on account of the Project shall be made In proportion to

tRﬁ work completed, proved sho ArtistlvrW submit“”[l'rp

eIVl- wo rk-pHyrormed'U> fdo effeoj” ue "dJLu-uF 1jkI! luijori in ah vy

The Corporator! shall not be liable for payment for any additional
services, unless such services and the cost thereof have been
previously approved In writing. Any term of this agreement may be
amended by a written Amendment to the Agreement, signed by both

parties®, subject to"the authorization of the"Board of Directors
where required.

INE

* %

the Wmarpnrittipn
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J. All drawings, models or maquettes shall remain the Artist"s property.
The copyright In the Work of Art, however , b&VvahQSH:o~ the Corporation,
and no more copies than are required in the Project may be made

etM- sauced te be-made ky-anyone ilUhmur pginr urrittnveppmval rionithy
Corporalion.

e

K. All aspects of the Project shall be guaranteed by the Artist against
faulty execution or defective or Inferior materials, equipment or
workmanship for one (1) calendar year after completion and acceptance

Wof the Project by the Corporation, during which period the Work of
qxt_fhall be repaired, restored or replaced at the Artist®s expense,

[l 1 -

L. It Is understood that under the terms of the Contract, the Artist
Is an "Independent Contractor™ who shall Indemnify and save harness
the Corporation and the State of Alaska from and against any
all manner of actions, liabilities, and claims of any person arising
out of or In connection with the performance of the services to be
performed by the Artist under this Contract. Any work under this
Agreement shall not be construed as employment with the State of
Alaska or Arts Alaska, Inc. The Artist will be required to obtain
and pay for his gross Income license and be responsible for payment
of Income, social security, and other taxes.

,M.  The artist shall not assign or transfer any Interest in this Agreement
without the prior written consent of the Corporation; provided,
however, that claims for money due or to become due from The Corporation
under this agreement may be assigned to a bank, trust company, or
other financial Ins.!tution without such approval. Notice of any
such assignment or transfer shall be furnished promptly to the Corpor—
ation.

N. Tn the event tht the Artist dies before the date fixed for completion
or becomes permanently Incapacitated and/or unable to complete the
work on the Project, the* rn-pnr--Inw mit-hin thirtw (dn) =7

@t’cr nstdo ;honaafr .elect in writing -l 3 prHIWE W-rm-fTfInrr
T the agreed price for work comp IgJM"-txTThe satisfaction of the
dorporation, and acquJj™-~rTTFiTin ished work. This Agreement shall
hen be cancejJ”d"Sncfthe Corporation be entitled to the return of
luch im"TSTthe price above the proportionate share, as the Artist
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It h . =M Aiminid  e*uyailvisoi! by the
’ M.V.icn-il1m ncil on the Arts,

sOctober 10; ,1,9781

John B. Chenoweth
Legislative Counsel
Legislative Affairs Agency
Pouch Y

Juneau, Alaska

Dear Mr. Chenoweth:

The controversy surrounding the Juneau Art in Public
Places project entitled "Nimbus"™ has come to our attention.

As you may already be aware, there do not presently exist”
any restrictions or conditions in Endowment grant provisions
relating to removal or relocation of commissioned works from
their proposed sites. However, reference should be made to
the copyright laws of the United States, which indicate that
the creator of a work retains rights regarding the manner

and location of public exhibition of his work. (See Title 17
S106(5) of the United States Code Annotated.)

In any event, the proposed disposition of the piece iIn ques—
tion is of concern to us, since the project was mads possible
by a Federal grant program. Any action, especially destruc—
tion of the piece, which would undermine the purposes and
intent behind the Federal Art in Public Places program could
not be viewed with indifference by the Endowment.

Of course, we at the Endowment are sensitive to local concerns
Wo therefore hope an equitable resolution of this matter can
bo effected, hopefully one which takes into account the rights
and interests of all involved parties, including the creator
of the work.

Sincerely, -

General Counsel

cc: Roy Helms
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Dear Governor Sheffield, "/ / /

| was gratified to hear that you have accepted the resignations of
the entire State Council for the Arts?. As an individual Alaskan, 1 would
like to make a suggestion to you which could correct two injustices,
beautify Juneau and win the gratitude of the vast majority of Juneau-ites
- at no cost to the State.

As you may know, "Nimbus" - the misshapen piece of bluish metal in
our court building’s plaza - may have been the old Art Council’s worst
error of judgement. A big-name Eastern "sculptor™ was (lavishly) commi-
sioned, and the resulting "Nimbus" outrage filled the EMPIRE"S "Letters
to the Editor™ section longer than anything else since. (My own letter
read, "A piece of junk is a piece of junk Is a ....") Maybe most galling
was the stipulation that "Nimbus™" had to be re-sold rather than simply
scrapped if found to be unacceptable. There was even a petition against
Nimbus - i1gnored by the Arts Council, of course. Even now "a Nimbus"
means a snob-appeal boondoggle. \

A local resident, Ed Way, did the "Hard Rock Miners"™ bronze sculpture
for the new /Marine rark. It is a brilliant and moving tribute to
those men whose honest sweat originally built this town. Ed is an
acquaintance of mine, and his business sense has never kept pace with
his artistic skill and vision. Forging the sculpture in California, Ed
"went over™ his original bid (by more than $20,000!), believing Juneau-ites
would support (and expecting our Borough Assembly would compensate) his

commitment.
-

When Ed petitioned the Assembly for compensation last week, Bill Over—
street led the (unpopular) vote against i1t. Bill"s opposition was basically
out of a sense of fiscal duty, not wanting to> set a dangerous precedent for
other contractors.

COULD YOU, AS ALASKA®S GOVERNOR, INTERCEDE IN THIS UNFORTUNATE
SITUATION AND OFFER TO SELL "NIMBUS™ SO THAT THE PROCEEDS COULD BE USED TO
HELP FULLY RECOMPENSE ED WAY FOR HIS/OUR "HARD ROCK MINERS"™? — ASSUMING
SOMEONE MIGHT BUY SUCH SCRAP, OF COURSE.

I do not know the legal status of Nimbus, but such an action could be
a beautiful and appreciated gesture appropriate to the new beginning you
intend for Alaska.

_Thank you for your time and for vour consideration of my idea.

e Respectfully,

ov. Sheffield,

I discussed this with Bill last night. He instead prefers a private fund-
aising, wanting to leave government out of it. Howeverj a private effort mav
Y raise much vl 0 ePar*+1l or>~ a IMMN\A nvniion 4/> A 42 ktj ot
3 used. More
lat Alaskan
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"publication I>y the government” within
manning of former section tl of this title
which provided that "publication hy the
government" of n copyrighted document
dhl not nhrldgc or niimil the copyright.
Hell v. Combined Registry Co.. C.A.lllL
1378. 53(1 F.2il HH, certiornrl denied 07 S.
Ct. MO, 120 C.S. 1001, 00 TA.Kd.Sd Ci12.

Speeches, which contained copyright
notice, which were made hy vice admiral
In United States Navy to private organi-
zations on vice admiral's own time and

COPYRIGHTS

which concerned matters removed fr«o
official duties of vice ndmlral who pre-
pared speeches on Ida own time nnd naif
used government facilities for purpose if
duplicating the same to obtain sccuritf
clearance nnd to distribute copies thereof
to press nnd others, did not form a part
of his official duties nnd were private
property of vice admiral who wns enti-
tled to copyright therein, [I'uhllc Affair*
Associates, Inc. v. Itlckover, 1i.C.1>0.1987,
2(18 F.Supp. 414

§106 - Exclusive rights incopyrighted works

Subject to sections 107 through

118, the owner of copyright under

this title has the exclusive rights lo do and to authorize any of the

following:

(1) to reproduce the copyrighted work i» copies or phonorec-

ords ;

(2) to prepare derivative works based upon the copyrighted

work;

(3) to distribute copies or phonorecords of the copyrighted
work to the public hy sale or other transfer of ownership, or by

rental, lease, or lending:

(4) in the case of literary, musical, dramatic, and choreo-
graphic works, pantomimes, and motion pictures and other au-
diovisual works, to perform the copyrighted work publicly; and

(5) in the case of literary, musical, dramatic, and choreo-
graphic works, pantomimes, and pictorial, graphic, or sculptural
works, including the individual images of a motion picture or
other audiovisual work, to display the copyrighted work public-

ly.

Ptib.L. 94-553, Title I, § 101, Oct. 19, 197G, 90 Stat. 254G.

Hessacall Note

Nolo of Committee on thn JuilU-Inry,
House Itejiott No. 04-1470. firncrul Scopn
of Copyright. Thu five fumlInmecntnl
rights Hint the hill,given to copyright
owners—the exclusive rights of reproduc-
tion, minptution, publiciyUm, perform-
mice, nnd tllsplny—nre stated-generally In
ncction 108 (tlilH section]. These exclu-
sive rights, which comprise the so-gplic-d
“bundle of rights" Ihut Is n copyright,
nre cumulative nnd niny overlnp In some
eases. Knelt of the five cniiincrnlcd
rights may hu subdivided Indefinitely
nnd, ns discussed below In connection
with section 201 [section 201 of this ti-
tle], cnclt subdivision of nn exclusive
right may he owned und enforced sepn-
rntely.

The nppronch of the hill Is to set fortl
the copyright owner's exclusive rights In
bread terms in section 100 [tills sedlonl.
nnd then to provide various limitation*.
ijiinliflcntl>)tis, or exemptions in the I1?
sections tluit follow. Thus, everything In
section 100 [this section] Is made "sub-
ject to sections 107 through 118 [section*
107 through 118 of tills title],” nml tnu*l
he rend In conjunction with those provi-
sions.

The exel- Hive rights nccordeil*lto *
copyright owner under section 100 [thl*
section) nre "to do nml to authorize" nnj
of the activities specified Jit the five
numbered elnuses. l.'se of-tie phrase "1°
authorize" Is Intended to tftoTd nny qucs-

100

SUBIJEC

tlons as to the liability of Co
Infringers. For cxnmple. n p
lawfully nciiutres nn authorized
motion picture would he nn It
he or she engages in the |If
renting It to others for purpo-
authorized public performance.

Rights of Reproduction, =
end Publication. The first tii
of section 100 [this scctinnl. w
*11 rights under n copyright cs
of performance nnd display, ext
cry kind of copyrighted work
elusive rights encompassed
clauses, though elnslcy related,
pendent; they enn generally
terlzed ns riglils nf copying.
e«dnptntlon, nnd publishing. A
of Infringement niny violate *
rights nt once, ns where n pit
produces, adapts, nnd sells ¢
person's copyrighted work ns
publishing venture. Infringe-
plnce when nny one of the rig
kited: where, for example, n
produces copies without selling
retailer sells copies without h
thing to ilo with tliclr reprodtn
references to "copies or phi-
although in Hie plural, nre Ini
and throughout tho hill to |
eIngiilnr (1 U.S.C. 1 [section
I. fienernl Provisions]).

Reproduction.—Rend together
t-elcvnnt definitions In scetloa
Hon 101 of this title), the rli-
produce tho copyrighted work
or phonorecords" menus the
produce n material object In
work Is duplicated, transcribe*
or simulated hi ii fixed form f
st can he "perceived, reproduce,
wlso commmilcntcd. either i
*--Itli the aid of n machine or *
under the present hnv, a *
work would be Infringed by r
It In whole or In nny suhste
and hy duplicating It cxnc
Imitation or sliiiulntlon. W
tores or vnrbiHnns from the i
work would Btlll tic nn tnfrh
long ns the author's "express
than merely the nutlior's
taken. An exception lo this gi
clple, npplh-nhlc to tho rcpn
copyrighted sound reeorillngi
Red In section 114 [section
title).

"Reproduction” under clmise
Hon 108 [cl. (1) of this sectIn
distinguished from "dlspli-
clause (5). For n work to
dcced.” Its fixation In tnn
most be "sufficiently permnnc
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Ch. 1 SUBJECT MATTER AND SCOPE

tlins hh tu the liability of ei.ntrlbiitory
Infringers.  I’'nr example, a person who
lawfully ni(|iilret- an authorized eupy of ii
notion picture would be an Infriniter if
t* or she engages In the biixlneKH of
rentlriu It to other* for purposes of un-
authorized public performance.

night* nf Reproduction, Adaptation,

otut Publication. The first three clauses
"f section IOtl (this .leellnii). which cover
* rlplits under a couyrlght except those
fty kind nf copyrighted wort. The ex-
clusive rlehls eo’ompaapi'd Pv these
el.uises. though rliis.'ey rolnl. i, are linle-
(cadent: they can generally lie charac-
terized ns rights of copying. recording,
mdnptntlon, nnd publishing. A sliiftlc net
af Infringement may violate all of llicse
fights at orice, as where a publisher re-
produces, adapts, and sells copies of n
Person’s copyrighted work ns pnrt of n
publishing venture. Infringement lukes
Place when nny one of the rlehls Is vio-
lated; where, for example, n printer re-
produces copies without selling them or n
tetniler sells copies without hnving nny-
*bins' lo do with their reproduction. Tho
references lo ''copies or phonorecords,”
ahliinnfh in lhe plural, nre Intended here
aud throughout the hill to Include the
MhRulnr (1 1'S.C. | 1 [section 1 of Title
I. (icnernl Provisions)).

Reproduction.—Head together with the
relevant definitions In section 101 )scc-
hon 101 of this title), tho right “to re-
produce tho copyrighted work In copies
‘r phonorecords” menns the right to
produce ii material object In which tho
*ork Is duplicated, transcribed, Imitated,
or simulated in a fixed form from which
st can lie “percehed. reproduced, or other-
*I*0o communicated, cither directly or
*hh the aid of a machine or device." As
andcr tho present It,v. a copyrighted
work would he Infringed by reproducing
1 la whole or In any substantial part,
*nd by duplicating It exnctlv or hy
Imitation or simulation. Wlilo depar-
tures or variations from the copyrighted
*ork would sitlll lie an Infringement as
long us tho author's "expressloil” rather
than merely the author's "ldeas" nre
taken. An exception to this general prin-
ril'le. applicable lo tho reproduction of
O'pyrlgbted sound recordings. Is speci-
fied In section 111 (section 111 of Ihls
title).

"Hcprodnetinn" under clause (1) of sec-
lien too (cl. (1) of tills scctlonl Is lo be
eialingulalied  from "display" under
clause (f>). for n work lo be “repro-
'laced,” Its fixation In langlblo form
Ku»t be "sufficiently pcrmnnent or stable
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lo permit It to be perceived, reproduced,
nr olhcrwlio comiminlcnled for n period
of more lliun transitory duration.” Thus,
(lie showing nf Images on a screen or
tube would not he n violation of clause
(1), although It might come within Ihe
scope of clause (fi).

Preparation Nt Derivative Work*.—The
exclusive right to prepare derivative
works, specified separately In (Inline (2)
of section 10b (cl. (2) of this section),
overlaps the exclusive right of reproduc-
tion lo some extent. It Is broader than
that right, however, In the sense tluir
reproduction rciliilrcs fixation In copies
or phoiioreciirils. whereas lhe preparation
of a derivative work, such as a ballet,
pantomime, or .improvised performance,
may be nn Infringement even though
nothing In ever fixed in tangible form.

To be nn Infringement the "derivative
work"™ must lie "Imscd upon lhe copy-
righted work,” nml Ihe definition in soe-
tlon 101 (section iOl of Ibis title) refers
lo "ii trmislalfon, mimical arrangement,
drniniillznlluii, flellonnlizntloii, mutton
picture version, sound recording, nrt re-
production. abridgment, condensation, or
any oilier form in which a work may lie
recast, transformed, or adapted.” Thus,
lo constitute a violation of section 10(1121
[el. (2) nf this sectinn), the Infringing
work must Ineorporale it portion of (lie
copyrighted work In some form: for ex-
nmple. n detailed eotnmeiiliiry on a work
nr i programmatic musical composition
Inspired hy a novel would not normally

constitute infringements under  this
clause.
t/sc in Infornmlion Sturapc and lic-

tricvnl Sl/nte-inn.—As section 117 [section
117 of this title) declares explicitly, the
bill In not intended to alter the present
law with respect to tho wuse of copy-
righted works In eompiilcr systems.

Public. Dintribution.—Clause (ft) of sec-
tion 100 (el. (ft) of tills seelloll) estab-
lishes tho exclusive right of publication:
The .right "to distribute copies or plmiio-
records of tlio copyrighted work to tho
public hy sale or other transfer of owner-
ship, or hy rental, lease, or lending." Un-
der this provision the copyright owner
would have the right to control the first
public distribution of an authorized copy
or phonorccord of Ills work, whether hy
sulc, gift, loan, «r sonic rentnl or lenso
arrangement. Likewise, nny unauthor-
ized public distribution of copies or pho-
norecords flint were wunlawfully mnde
would lie nn Infringement. As section
10ft (section 100 of this title) makes
elenr, however, the copyright owner's
rights under section 100(3) (cl, (3) nf

101
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(Ills section] cense with respect to n pnr-
tioninr copy or plioiiurcroril mire he
tins purled with ownership of It

Mights of I'uhllc Performance nnd Dls-
plny. Performing Ilightn and the “For
Profit" Limitation.—Tho right of public
porfnriiinnce under section 100(4) (cl. (4)
of this section] extends to sliterary, mu-
sics!, (lranintlc, nnd choreographic works,
pnntontiuics, nnd motion pictures nnd
other niidlovisunl works nnd sound re-
cordings" nod. unlike the ciltiivnlcni pro-
visions now In effect, Is not limited by
nny "for profit" requirement. The np-
proneh of the tilll, ns in many foreign
laws. Is first to stntc the public per
foriuaneo right In hrond terms, nnd then
to provide specific exemptions for eilticn-
tlomil nnd other nonprofit uses.

This nppronch Is more rensonablc tlinii
the outright exemption of the Itififi slut-
tito. The line between eoinmcrcinl nnd
"nonprofit” organisations Is Increasingly
difficult to draw. Mnny "non-profit" or-
gnnizutions nre highly suhsldiTed nnd cn-
pnltle of paying roynltlcs, nnd the wide-
spread public exploitation of copyrighted
works by mullic broadeasters and other
noneommerelnl orgnnixntlons Is likely lo
grow. |In HidlglfloR to tidlsd trends, it is
worth noting Hint performances nnd ills-
plnys arc continuing to supplant markets
for printed copies nnd Hint In the future
n broad "not for profit" exemption could
not only hurt nuthors but could dry up
their Incentive to write.

The exclusive right of public perform-
ance Is cxpnndcd to Include not only mo-
tion pictures, Including works recorded
on film, video tape, nnd video disks, but
also nudlovilsunl works such ns filmstrips
and sets of slides. This provision of sec-
tion 100(4) (el. (4) of this section], which
Is consistent with Hie assimilation of mo-
nudlovlsunl  works

tion pictures to
throughout the bill, is also related to
nmendmenls of the definitions of “ills-
plny"™ nml "perform" discussed below.
The important issue of performing rights
in sound recordings Is discussed in con-
nection with section 111 (section 114 of
this title]. >

Itight n/ Public Plsptuy.—Clause (5) of
section 1(K! (el. (5) of this section] repre-
sents the first explicit statutory recogni-
tion In American' copyright Inw of nn,
exclusive rigtit to show n copyrighted
work, or nn Imngc nf It, to the public.
The existence or extent of this right un-
der the present statute is unccrtnin nnd
subject to elinllenge. The bill would give
tho owners of copyright in "l'terary,
nilisicnl, dramatic, and choreographic
works, pnntomimecs, and pictorial, graph-

COPYRIGHTS

Ic, or sculptural works", Including the
individual Images of a motion pirturn or
other nudlovisunl work, the exclusive
right "to display the copyrighted work
publicly."

Definitions. Under the definitions of
"perform,” “tllsplny,” "publicly," nml
"transmit" in section 101 [section 101 of
this title], the concepts of public per-

formnuce nnd public display cover not
only the Initial leudltlon or showing, bat
also nny further net by which that rendi-
tion or showing Is trnusmllited or com-
munlcnted to the public. Thus, for ex-
nmple: a singer Is performing when lie
or she sings a song; a broadcasting net-
work Is performing when It transmits his
or her performance (whether simultane-
ously or from records); a local broad-
caster is performing when It transmits
- the network tirondcnsl; n cable television
system Is perfot.ulng when It retransmits
the broadcast to |Its subscribers; nml
any indlvldunl is performing whenever he
or she plnys n phonorccord embodying
the performnnce or communicates the
performnnce by turning on a receiving
set.  Although nny net by whichytheickhin
<|,nl lc,rformnnce or display Is trnnsmilt-
ted; repented, ofF made t6 recur would It
self be n “performance” or "display" un-
der the bill, It would not lie netionnble
ns nn Infringement unless it were done
"publicly,” ns defined In section 101 (sec-
tion 101 of this title). Certain other per-
formnnces nnd displays, In nddltlon to
those thnt arc "prlvnte,"” nre exempted or
given quullfled copyright control under
sections 107 through 118 (sections 107
through 118 of this title].

To "perform" a work, nailer the defini-
tion li: section 101 [section 101 of this ti-
tle], Includes rending n literary work
aloud, singing or playing music, dnneing
a ballet or other choreographic work, nml
noting out n dramatic work or pnntoin-
line. A performnnce niny lie nccompllsliel
"either directly or by menus of any di
vice or process,” Including nil kinds of
equipment for reproducing or amplifying
sounds or visual imnges, nny sort of
transmitting apparatus, any type of elec-
tronic retrieval system, and nny other
techniques nnd systems not yet In use or
even Invented. *

The tleflnltlon of “perform™ In relation
to "a motion picture or other audio vis-
ual work” Is "to show Its linages in nny
sequence nr to make the sounds nrcompu-
nylng It audible." Tho showing of pqt-
tlons nf n motion picture, filmstrip, or
slide set must therefore lie sequential to
constitute a "performance"” rather than n
"display"”, but no pnrtlculnr*i(f.ler need

oini-
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be maintained. The purely aural
formniice of n motion picture
track, or of the sound portions of a
dlovisunl work, would constitute a
formnncc of the "motion picture or
nudlovisunl work" ; hut, where so
the sounds hnvc been reproduced
rntely on phonorcenrda, a perfor
from the phonorccord would not *
lute performance of the motion |bel
nudlovisunl work.

The corresponding definition of
piny" covers any showing of n
the work, "either directly or by an
a film, slide, television Image. ®»
other device or process.” Since ™
arc defined ns Including the mater
Jcet “In which the work Is first
the right of public display nppl
original works of nrt ns well ns to
ducllons of them. With respect
tlon  pictures nnd other attdl
works. It is n "display" (rather
"performance") to show Iheir "Ind
Images nomtcqucntinlly.” In aildi
the direct showings of n copy of .
"display" would Include the projci
an Image on n screen or other sur
any method, the transmission of
age by electronic or other menus,
showing of nn imnge on n rati”
tube, or slmlinr viewing nppnrnl
nectcd with nny sort of Informntb
ngc nnd retrieval system.

Lnder clause (1) of the defla

"publicly” In section 101 (scetloi
this title], n performance or ill
"public" If It takes plnce "at

open to the public or nt nny pimn
a substantial number of persons
of a normal circle of a family nn-
elnl ucqgnulntnnccs Is gathered.”
the principal purposes of lhe %1
was to make clenr thnt, eontrnr

decision In Molro-Uohlwyn-Mny-
tribullng Corp. v. Wyatt, 31
21)3 (U.Md.1932), performances |

public" places such ns clubs, Im
torles, summer camps, nnd sel
"public performances” subject
right control. Tho term “n fn
this context would include nn i
living alone, so Hint n gathering
to the Indlvlidunrs social neqge
would normally lie regarded ni
Routine meetings of businesses

Amount of fines for ccrtnin v
pictures, boo section fixd of
Cnpltnl asset ns not Including i

uuo Code.
Construction of words dcniillnf.
ernl Provisions.
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.(count of fines for certain willful
pictures, 8*o section fi0tl of Hils title.
Capital asset ns not including copyright, see section 1221 of Title 21 Internal Itcve-

SUBJECT MATTER AND SCOPE

crilinciilul personnel would lie exelmle.l
lieeniiKc they do not represent the gather-
ing of n "substantial number of persons.”

Clause (2) of Illip definition nf "public-
ly" 1l section 101 (.section 101 of this tl-
llel umbos elenr Hint the concepts of
public performance nnd public display
Include not only performances nnd dis-
plays that occur initially In n public
place, but iilso nets Hint transmit or oth-
erwise comiiiUfiti-iillv. n performance or
display of Hie work to Hie public by
menus of nny device or process. The
definition of "transmit”—to communicate
n performance or display "by any device
or process whereby images or sound arc
received beyond Hie place from which
they are sent"—la broad enough to In-
clude nil conceivable forms and combina-
tions of wired nr wireless communica-
tions media, Including but by no means
limited to radio nnd television broadcast-
ing as wc know them. Kuril and every
method hy which the images or sounds
comprising a performance or display un-
picked up anil conveyed Is n 'Transmis-
sion." and if the transmission reaches the
public Il my form, the case comes within
lhe scope of clauses (1) or (fll of section
Iflu (els. (4) or (1) of this section).

Under the bill, ns under the present
law, a performance made available by
transmission lo the public at large s
"public" even though Ihe recipients are
not gathered in a single place, and even
If there is no proof Hint any of the po-
tential recipients was operating his re-
ceiving apparatus nt the time of the
transmission. The same principles apply
whenever the potenlinl recipients nf the
transmission represent a limited segment
of the public, such as the occupants of
hotel rooms or Ihe subscribers of a cable
television service. Clause (21 of tho defi-
nition of "publicly*' is applicable "wheth-
er the members of (lie public capable of
receiving the performance or display re-
ceive it in the sumo place or In separate
places and at the same time or at differ-
ent times.”

|-Iffertlvc Date, Section effective Jan. 1,
11(78, except as otherwise expressly pro-
vllicil, see section 101! of [I'llb.l,. hl-fi.'sl,
set out ns a note preceding section 101 of
this title.

Oocs Fefaacs

infringements of sound recordings or motion

Construction of words denoting number, gender, etc., sec section 1 of Title 1, lII'li-
cral Provisions.
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Copyright royalties as personal holding com
Internal Itcvrnue Code.

Importation of copies or plionnrerords as
tribute, see section (102 of tills title.
ITceiuption of otber laws relntlng to exclusi
right. see section 301 of this title.
Reproduction, compilation, nnd distribution

newscasts or on-the-spot coverage of ne
section 170 of Title 2, The Congress.
Transfer of exclusive rights comprised In co

Violator of exclusive rights guaranteed by th
section 501 of this title.

COPYRIGHTS Ch. 1

pany laconic, see section 513 nf Title 24
Infringement of exclusive right to ills-
ve rights within general scope of copy-

for research of reitularly scheduled
ws events by Librarian of Congress, six'

pyright, see section 201 nf this title.
is section as Infringer of copyright, sec

Library References

Copyrights C=30, 30.

C.J.5,,CaRy;ight nnd I.Horary Properly
H 010

Notes cF Decesio s

Absolute nature of rights 8 _
Antitrust violations 23

A%iovisual works, pulille prrforniance
Common Inw 1 ﬁ
Constitutionality 2

Construction 3

Creation of other works 13

llranmtlr works, public prrforninnce 20
Kxrluslvenesa of rights 0

Independent nature of rights 10

l.nw governing 5

l.case 10 C
l.itrrary tvorks, public prrforntanrr 18 F

w

Motion pictures nml other audiovisual
works, public performance 21 i

Muslenl works, public performance 10

Patent rights distinguished 7 u

Power of Congress 8
Preparation of derivative copies 11

Pulille display 22 2.

Public performance
flencrnlly 17
Dramatic works 20
l.itrrary works 18
Motion pleturrs nml oilier nudlotinuul

te
in

works 21
Musical works 10
Purpose 4 th
Reproduction 12 d

Hate or oilier Irnnsfrr of ownership 13

Krpnratr and Independent nature of
rights 10 d 'J
Statutory nature of rights 11 .

Transfer of ownership 13 * 3

‘fo
sc
1. Common law i

The eoinmon Inw right to a monopoly W
la the publication of an author's produc-
tions was superseded hy stntutc In this
country as well as In England. Holim-s
v. Hurst, N.Y.1800, 38 S.Ct. 000, 007. 174
U.S. 82. 43 L.Ed. 004.

ce

104

author

right to their writings.

Common law copyright protects against

unauthorized copying, publishing, vend-
ing, performing a:t.! recording,

belief
Public

dgod In lllnek [I’rcss, Inc. v.
11.C.111.

Idg. Commission of Chicago,

1070, 320 F.Supp. 1303.

The common law of copyright protected
only until first publication,
hereas peculiar right conferred hy stat-

utory copyright Is to multiply copies aft-
er publication

to exclusion of others.
arcw v. Melrose Music. 11.C.X.Y.1050, 82
.Supp. 071.

Property rights in a literary produc-
on before publication were exclusively

In the author, lioth nt rommoti law nad

nder this title. Horry v. Hoffman, 1817

mi A. 51(1. 125 Pn.Supor. 201.

Constitutionality
Construing the exclusive right given b

authors lo dramatize llieir works, as ex-

nding lo llie pulille exhibition of mov-
g pictures of the Incidents of a copy-

righted work did lint render former sec-
tion 1 nt this title Invalid ns exceeding

e power given lo Congress by US.

Const. Art. 1. i 8, el. S. to secure to au-

ors for a limited time the exclusive
Knlcm Co. w.
arper Urns., N.V.ItlII, 32 S.Ct. 20. 222
.S. 55. 50 I,.Kd. 02.

Construction s

Court itll lint permit general pulley of
rmer section | of this title to he ob-
ured hy drastic technological changes
a! Imvc arisen since Its eiiaclmcnt, Ed-
ard Il. Mnrks Music Corp. v. Colorado

Mngnctlcs, Inc., C.A.0Okl.107-1. 42? F.2d 2M.V

rtiorari denied 115 S.Ct. 801. -Jill t’.8.°

1120, 42 L.Kd.Sd 810.

Former seetlon 1 of this tit><BeY%femi led

vnluahle”~righls to persons whdVSrpnieil

Ch. 1 SUBJECT MA

subject mntler which was copyrights!
and useless technicalities were not to
allowed to cut down benefits confer!
U. S. v. Hooker, C.C.ANN.Y.1DI3. 134 i

533.

Former section | of this title she
have been reasonably construed. ©
view to cff'-ctlllg purpose intended,
not unduly extended to Include privit*
not Intended nor so narrowly const?
ns to destroy rights Congress Inlcnde-
grant. Mctro-Ooldwyn-Mnyer lilstril
lag Corporation v. TllJou Theatre Co.
C.A.Muss. 11)32, 50 F.2d 70.

Former section 1 of tlds title, w
granted exclusive rlglits In copyrlg'-
publications, might hnvc noplied to
situations, not anticipated by C-.ng
and when ,rly construct'. such si
tlons came within Its latent nnd incur
Hemk-k v. Amcrlenn Automobile Act*
ries Co., C.C.A.Uhlo 1025. 5 F.2d 411
A.L.It. 1511, certiorari denied 40 S.Ct
200 U.S. 530, 70 L.Ed. 22.

4. Purpose

A fundamental purpose of the exch
right of public performnnce grniite-
former section 1 of tlds title was to
tect copyright proprietors ngnlust

tloa of tho market for tliclr w
United Artists Television. Inc. v.

msightly Corp., C.A.N.Y.1007, 377 I'V-V
reversed on other grounds 83 S.Ct.
302 U.S. 300, 20 L.Ed.Sd 117(1. rehe
denied 80 S.Ct. (15 303 U.S. 002, 21

2d 100.

Purpose of tlds title Is to protect
nal designs frnin copying, not to ¢
to the proprietor any right to e
others from the market place for s'
Items. Herbert Itosentliiil Jewelry
v. Honorn Jewelry Co., Inc., D.C.NV
37s F.Supp. 485, affirmed 500 1-Vid

The purpoie and effect of forme
Hon 1 of tills title wns to secure to
right owner the exclusive right lo
Ply copies. Fnwi-ett Publications
elot Puli. Co., 14.C.N.Y.1012, 41) F
717.

5. l.nw governing

An author's right to monopoly
puhlicutlons Is measured anil dele
by tlds title. Allierlcun Code Co. -
eInger, C.C'A.X.Y.1822, 282 F. 828
also. llcntley v. Tlhhnls, X.Y.18I5.
247, 133 C.C.A. 48; Loew's Inc. v.
or Court of Los Angeles County, V
p.2d 083, 18 Cnl.2d 410.

The measure of lhe rights nad
ties of a copyright proprietor a

T.17U.S.CA.-5
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SUBJECT MATTER AND SCOPE

*n*3 matter wlileli wns copyrightable,
n'5 Useless teftiii I('I1li(les were not to k'
Cowed to rut down benefits conferred.
F S v. llacker, C.C.A.N.Y.1013. 131 F.2il

Former section 1 of this title should
AT tiecn reasonably construed, with
be* to effecting purpose intended, nnd

unduly extended to include privileges
k Intended nor so narrowly construed
" to destroy rights Congress Intended to
Fsm. Metro-Coldwyn-Mnyer IllIstrlhut-

Corporation_v. _Itljou Thentro Co., C.
C-WMass 11132, D K2 i il

Fenner s-sllon | of this title, which
Ci-Jtcd exclusive rights in copyrighted
RMieniloiis, might have applied lo new
-Jamlons, not nuttcipnleil by Congress
U1l when fairly construed, such sltun*
tent cntue within its Inlenl nnd meaning,
-'mirk v. American Automobile Aceessn-
f'> Co.. C.C.A.Ohio 5 F.2d 111, 1)
*t—4._1511. certiorari_denied 40 S.Ct. lll,

& CSEB. 01.1td. 2

1 rurpose
A fimdniueiiHil purpose of the exclusive
"fid of public performance grinded by
firmer section 1 of lids title was to pro*
*(> copyright proprietors against dllu-
tka of Hu, market for their works.
Failed Artists Television, Inc. v. Fiirt-
t'rhtly Corp.. C.ANN.Y.HKI7, 377 K.2(I 872,
nxir-ed on other grounds Ss S.Ct. 2081,
CS. 9M, 20 1.Mil2d 11711, rehearing
f'tdid S3 S.Ct. 05, 3113 C.S. 002. 21 I-Kd.

Purpose of this title 1s to protect origl-
141 designs from copying, nut to convey
& tin” proprietor liny right lo exclude
4-crn from the market plnce for simllur
kten. Ilerli'rl Itoseiilhal Jewelry Corp.
“Frdoamt Jewelry Co.. Inc.,, H.C.N.Y.1071,
)*' I'.Supp, ds5, affirmed .Kill F.2d ill.

‘ti- purpose and effect of former sec-
>3 | of Ihit. title was lo secure lo copy.
ril.t owner Ho- exclusive right to mill!l-
's| copies. Faweett Piitilh-ntlons v. IlI-

I'ti*. Co.. 1L.C.N.Y.11*I2 H F.Supp.

Note 10
fullml 1l Intigungc of tills title. Miller v.

(rdity, iic n y PR MrSIgp. 15

f). Il'ower of Congress

Congress lias tlie power to jin seril-e
tlic conditions on wlileli an exclusive
right In mi nutimr simll lie enjoyed,
IVheatoil v. rulers. Pn.IX34, 33 I'S. 301 S
I’et. HU, 8 1i.Kd. 10.35.

1'nllke owner of pntent, owner of copy-
right Ik not given by statute any exclu-
sive right to use the work, though he
does have exclusive right to "print, re-
print. publish, copy nod vend the copy-
righted work". Time, Inc. v. lleronid
Cels Associates, 11.C.N.Y.1W18, 203 F.Supp.
130.

7. Patent rights disttngulslied

A copyright of a book merely secures
to nii'hnr exclusive right of printing and
publishing book and does not give author
exclusive property of art described there
In. but author, if he desire to acquire ex-
clusive right to art recited, must attain
patent therefor. Alfred Hell Co. v. Ca-
milla Fine Arts, C.A.N.Y.1351. 1P1 |'2d W.

H Absolute nature of rights

Composer's copyright is ahsolide right
to prevent others from copying his work,

ti'riiiiile  Music Corp. v. Cniteil Artists
Corp.. C.A.Cal.10711, 532 F.2d 71H.
U, Kxrliislvencsi, of right*

"l.lternry property” Is in essence a

right K, exclude to a greater or lesser
extent, others from making some, or all
use of lhe expressed thoughts of an au-
thor. Capitol Itei'ords v. Mercury lteeorils
Corp.. C.A.N.Y. 11155, 221 F.2d 057.

Copyrlghl Is not Identical with copy-
righted work, hut exists separately from
li as latangllile rigid to exclude all oth-
ers from priming, publishing, copying or
vending lhe work. l.nnlcrn Press. Inc. v.

American Publishers Co., [LC.X.Y.HI7II,
*110 I’.Supp. 12117.
Copyrlghl  proprietor has (elusive

right lo publish, copy nnd vend ennipo-
sllions.  Austin v, Steiner, H.C.111.1002.
'207 F.Supp. 7711

A copyright monopoly merely gives the
copyright possessor the exclusive right to

exploit tjie form' of Ids expression,
(Ircenlde v. Nohle, n.C.N.Y.1057, 151 F,
Supp. -IS.
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lie performance for profit rights acquired
hy writer of a musical composition upon
compliance with former section 10 of this
title were separate and Independent nnd
they could hnvo lieen retained hy the
owner or disposed of hy him to others

cither singly or In their entirety.
Schwartz v. Broadcast Music, Inc., D.C.
N.Y.1H39, 180 F.Supp. 322.

11. Statutory nature nf rights

Copyrights and the rights flowing

therefrom nre etitircly creatures of stat-
ute. Locw's Inc. v. Columbia Brondcast-
Ing System, D.C.Cnl.1955, 131 F.Supp. 105,
affirmed 239 F.2d 532, affirmed 78 S.Ct.
007, 330 U.S. -13, 2 L.Ed.2d 5S3, rehearing
denied 78 S.Ct. 770, 350 U.S. 934, 2 L.Ed.
2d 704. Sec, also, Mura v. Columbia
Broadcasting System, Inc., D.C.N.Y.1905,
245 F.Supp. 587; Miller v. Goody, D.C.N.
Y.1954,125 F.Supp. 348.

12, Reproduction

Reception of radio broadcast and Its
translation Into sound constitutes repro-
duction, not mere audition, of original
program. Buck v. Jewell-Ln Salle Realty
Co., Mo.1031, 51 S.Ct. 410, 283 U.S. 191, 75
L.Ed. 971.

This title created a new property right
giving to the author after publication the
exclusive right to multiply copies for a
limited period. Cullgn v. Inter Ocean
Newspaper Co., 111.1909, 30 S.Ct. 38, 215
U.S. 182, 51 L.Ed. 150.

Statutory copyright does not give mo-
nopoly over idea or musical phrase, hut

merely protects against unlawful repro-
duction of original work. Granite Music
Corp. v. United Artists Corp., C.A.Cal.

1970. 532 F.8d 718.

The exclusive right lo copy copyrighted
architectural plans belongs to the archi-
tect, even though the pinna give him no
unique claim on nny feature of the struc-
ture they detail. Imperinl Homes Corp.
v. Lament, C.A.Kin.1972, 459 F.2d 895.

A copyright confers the exclusive right
to copy lhe copyrighted work nnd right
not to have others copy It. Alfred Rcll &
Co. v. Catnldn Fine Arts, C.A.N.Y.11151,
391 I-.2il 99. ' .

A copyright In nny form, whether stnt-
utory or nt common law, la n monopoly
consisting only in the power to prevent
others from reproducing the copyrighted
work. RCA Mfg. Co. v. Whiteman, C.C.
A.N.Y.1940, 114 F.2d 80, certiorari denied
01 S.Ct. 393, 311 U.S. 712, 85 L.Ed. 403.

The exclusive right to multiply or con-
trol copies of n Ilternry work or compos!-

COPYRIGHTS

1

thin Is only derived front the copyright
statute of different governments.  Alls*
Mfg. Co. v. Street & Smith, Mo.1913, 201
F. 398. 122 C.C.A. 568, 47 L.I1.A..N.S., 1002
appeal dismissed 31 S.Ct. 73. 231 U.S. 34S.
59 L.Ed. 202, certiorari denied 34 S.Ct-
323, 231 U.S. 755. 58 L.Ed. 408.

Reproductions of copyrighted article
cannot be made without consent of crea-
tor. Grove Press, Inc. v. Greonlcnf Pub.
Co.. D.C.N.Y.1905, 247 F.Supp. 518.

A copyright grants nn author the ex-

clusive right of multiplying copies of
what he hns written or printed. Rich-
ards v. Columbia Ilrondcnsting System,

Inc.,, 11.C.D.C.1C58, 101 F.Supp. 510. See.
also. Mazer v. Stein, Md.1951, 74 S.Ct. 400.
317 U.S. 201, 98 L.Ed. 030, rehearing de-

nied 74 S.Ct. 037. 317 U.S. 919, 08 L.Ed.
1090: Independent Film  Distributors.
Limited v. Chosnpenko Industries, Inc..

C.A.N.Y.1058, 250 F.2d 051; Leon v. Pacif-
ic Telephone & Telegraph Co., C.C.A.Csl-
1937, 01 F.2d 484; Jeweler's Clreulnr Pu'l
Co. v. Keystone Pub. Co., C.C.A.N.Y.1922.
281 F. 83, certiorari denied 42 S.Ct. 40L
250 U.S. 581, 00 L.Ed. 1074: Robhs-Merrih
Co. v. Strails, N.Y.1000, 117 F. 15, 77 CC.
A*007. 15 L.R.A..N.S. 700, affirmed 28 S
Ct. 722. 210 U.S. 339, 52 L.Ed. 10S0; Mun-
son v. New York, C.C.N.Y.ISSO, 3 F. 335,
reversed on other grounds 8 S.Ct. 022, 121
U.S. 601, 31 L.Ed. 586; Doran v. Sttnnet
House Distributing Corp., D.C.CallPdl.
107 F.Supp. 010, affirmed 301 F.2(1 251
Lawrenco v. Dunn, C.C.Mass.1809, Fed-
Caa.Nu.8,130.

Copyright proprietor's right is limited
tu right to make or use copies nf protect-
ed material, and such protection Is abso-
lute aud copyrighted art under protection
nf valid copyright cannot he copied fur
any purpose without consent of proprie-
tor. Slcln v. Rosenthal, D.C.Cill.1952, 103
F.Supp. 227, affirmed 205 I-\2d 033.

13. Creation of other works

A copyright owner's sole liberty uf
printing, publishing nml vending copy-
righted work tiicutiH liberty to make use
of corporeal object by means nf which
author expressed himself, not the rule
liberty to crento other works, Humsh
Identical, especially works on same peri-
od In lilstpry. Oxford Book Co. v. Col-
lage Entrance Book Co., C.C.AN.Y.1938,
08 1-\2d 088.

14. Preparation of derivative copies

A manufacturer of n phonograph record
comprising poem act to mualc wns not
making another "voralon" of the poem
within former section 1(j) of thb” title.

106
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1

Corcoran v. Montgomery Ward & Co., C.
C.A.Cal.1911, 121 F.2d 072, certiorari de-
nied 02 S.Ct. 300, 314 U.S. 1187. 80 L.Ed.
550.

Memoranda sheets prepared by a teach-
er for flic use of tils students from a
copyrighted work constituted “copies" or
"other versions"” of the work and nn in-
fringement. Macmillan Co. v. King, D.C.
Mass.1014, 223 F. 802.

A book containing n brief
tho plot of certnln copyrighted operas
"'ns not "any other version thereof
within the meaning of former section !
- this title so iis lo constitute nn In-
fringement of the copyrighted work. Il
corill v. Mason, N.Y.1D13, 210 F. 277, 12

C.C.A. 125,

SUBJECT MAT'I

rdsitmd of

Act Mar. 3, 1891, m 5115 20 Slat. 10T
which amended 1t.S. S 4052, made the €X
elusive right of nuthors anil their assign?
to dramatize and trnnsinte tiny of tliei
copyrighted works n part of the copy-
right Itself. Atlas Mfg. Co. v. Street 1
Smith, Mo0.1013, 204 F. 398, 122 C.C.A. 505
47 L.I1.LA..N.S., 1002. certiorari denied ?
S.Ct. 323, 231 U.S. 755. 58 L.Ed. 108. pet'
Hon denied 34 S.Ct. 002, 232 U.S. 721, 1
I*Ed. 815.

Exclusive right of copyright owner of
musical composition to make a verslo
nnd arrangement. Is limited lo prinilti
reprinting, etc., nnd docs not Include tl
right to mechanical reproduction which
distinct from such right to print, etr
nnd also from the right, to publicly pc
form for profit. Edwnrd Il. Mnrks Mils
Corp. v. Foullon, D.C.N.Y.1048, 70 F.Sup
061, affirmed 171 F.2d 905.

13. Sale or other transfer of ownrrsli

Under former section 1 of this til
which gave copyright owner lhe cxclusi
right lo "print, reprint ¢ =« ¢ g0
nnd vend" his work, addition of "veil
did not enlarge scope of the copyright
ns to protect owner of copyright on po-
from sole of phonograph records oniliiie
lug the poem as set to music. Cori-or
v. Montgomery Ward A Co., C.CAC
RHI,.121 F.2d 572, certiorari denied 62
ct. 300, 314 U.S. 087, 80 L.Ed. 550.

The copyright holder had the cxcltis
right lo sell his copyrighted work. 1
legrinl v. Allcgrinl, D.C.Pn.1024, 2 F
610.

Each author or proprietor of n paint
may acquire by copyright the sole libc
of copying and vcndlug the same. Li
DeJouge & Co. v. Breaker, etc.. Co.,
1911. 191 F. 35. Ill C.C.A. 507, affirmed
S Ct. 0. 235 U.S. 33,59 L.Ed. 113.
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SUBJECT MATTER AND SCOPE

"fenran v. Montgomery Ward A Co., C.
A.Cal.1911, 121 F.2d 572, certiorari tie-
"l <2 S.Ct. 300. 314 C.S. 087. 80 I-Ktl.

Memoranda sheets prepared hy a leach-

far the use of Ills students from a
mpyrlgtifcil work constituted "copies" or
xtl.er versions" of the work anil an In-
eemlagciaenl. Macmillan Co. v. King. D.C.
>U>s.Inu, 223 F. 802.

A bank containing a brief'rt'sunifr of
R* plot of certain eopyrlghtcd operas
*e» ant "liny other version thereof"
*itldn Hie menning of former section 1
‘s tlds title so as to constitute nn In-
Wagciacnt of tlie copyrighted work, Itl-
Atill v. Mason, X.Y.FJ13. 210 F. 277. 127
P-CA. 125.

‘sl Mar. 3. 1891, c. 505. 20 Stal. 1107.
VMrli amended [t.S. § 4952, made lhe ex-
f.mlve right of am hors and tliclr assigns
*' draamllzc and translate nny of their
*toTtlghted works ii part of lhe eopy-
tRId Itself. Atlas Mfg. Co. v. Street A
‘~ith, Mo.1013, 201 F. 398, 122 C.C.A. 008,
* I.H.A.N.S.. 1002, certiorari denied 34
*Cl. 323. 231 C.S. 753, 58 I..Kil. 408, pctl-
'-B denied 34 S.CI. 002, 232 C.S. 724, 58

0. X,

Exclusive right of eop.vright owner of a
=3»lenl composition to mnke version
«31 srraiigeineiit, Is llmlled to printing,
((printing, etc., nnd does not Include the
«'ft.t la mechanical reproduction which Is
Cninct from such right to print, etc.,
«34 olso from the right to publicly per-
eo::i far profit. Edward B. Marks Musle
c*tp. v. Foulloit, D.C.N.Y.1948, 70 F.Supp.
*M. affirmed 171 F.2d 005.

WA Sale or other transfer of ownership

Voder former section 1 of (llIs title,
ftich gave copyright owner Hie exclusive
nriit 10 "print, reprint ¢ ¢ e+ copy
ead vend" tils work, addition of "vend"
«d nut enlarge scope of the copyright so
«>to protect owner of copyright on poem
-rora sap. ,,f phonograph records embndy-
‘eS the poem its set to music. COrcurmi
1 Montgomery Ward A Co., C.C.A.Cal.
*11. 121 1-'.2d 572, certiorari denied 112*S.
ft-300. 311 F.S. 087, 80 L.Ed. 550.

The copyright holder lin'd Ihe exclusive
r fht to sell Ills copyrighted work. Pel-
‘aTrial v. Allegrilll D.C.Pn.1921, 2 F.2d

Eivh author or proprietor of a painting
acquire hy copyright the sole liberty
*fcopying mid vending the same. Louis
Njonge A Co. v. Breaker, etc., Co., I'll.
=] 191 1. 35, 1U C.C.A. 507, affirmed 35
S-ft 0,235 U.S. 33, 59 L.Ed. 113.

Noto 18

Selling In subscribers only, nml not

generally to dealers, wns protected by

tills  title. llenry  Hill  I'uli. Co. .
Smytlic, C.C.Oltlo 18S0, 27 F. 1)14.

Tills title Includes riglit to vend nml
publish as protected right, as complement
to preservation of right to copy, Blazon,
Inc. v. Deluxe (lame Corp., D.C.N.Y.1905,
208 I'.Supp. 410.

Exclusive right to vend copyrighted
materia! resides ,n owner of copyrights.
Shapiro, Bernstein A Co. v. Blocker, D.C.
Cnl.1905, 243 |-'.Stipp. 990.

Former section 1 of this title gave pcr-
soti owning copyright not only exclusive
right to copy but also to vend the copy-
righted work. Shapiro, Bernstein A Co.
v. llleekcr, D.C.Cnl.1003. 221 F.Supp. 595.

Grant of an exclusive copyright confers
on holder an exclusive right to vend
copyrighted work and Implies prohibition
of uiiniilliorizeil sales. I'hitt A Munk Co.
v. I'laymore. Inc., D.C.X.Y.19112, 21S F.
Sapp. 21)7.

A mere offer to sell an infringing hook,
without-more, did not constitute a "vend-
ing" within meaning of former section 1
of this title. Groenlilc v. Noble, D.C.N.
Y.11157, 151 F.Supp. 45.

A "copyright" embraces the right of
one to make copies of a literary work
anil to publish and vend the work to tlie
exclusion of others. Brunner v. Stix,
liner A Fuller Co., 1944, 181 S.\V.2(I 043.
352 Mo. 1225.

10. Leuse

The legal effect of a “copyright” Is to
create lii the owner nn exclusive property
right with the Incidental power to lease
or license the use thereof by others on
stipulated terms. Westway Theatre v.
Twentieth Century-Fox Film Corporation,
D.(2.Mil.1910, 30 F.Supp. 830, affirmed 113
F.2d 032.

17. l'uhllc performance—Generally

Singers nml actors have an exclusive
right In Ineir nrt mid may prohibit nn
unauthorized pulille performnnce of re-
productions thereof. Waring v. Diinlen.
D.C.N,C.1939, 2<f F.Supp. 33S.

18. Literary works

I'rodttelng the words of a narrative
poem in eomhliiatlon with music wns not
a "drmniitlzatlon" of the poem, and hence
did not infringe nutlior'H copyright. Cor-
cornu v. Montgomery Ward A Co., C.diJt/
CnlLIOIl, 121 F.2d 572, cerllornri denied (12
S.Ct. 300, 311 U.S. 0S7, SO L.Ed. 550.
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Doggerel verKO entitled  "I’li)in - Hull" ), —  Musical works
wlileli described a cowboy™ attempt to Thoso who listen to radio broadcast of
brand a maverick bull, linviug action In

plenty but lacking dialogue and percepti-
ble plot, wuh a "narrative poem" nnd nut
a "drnnintlc work" within former section
1 of thin title. 1d.

Itlglit to drnmntlzc book was n part of
existing copyright under It.S. S 4052. as
amended by Act Mar. 3, 1601. i 1, 20 Stnt.
1100. Stephens v. Howells Snles Co., I).
C.N.Y.1020, 10 F.2d 805.

An exclusive right to dramntize n novel
"for presentation on the stage"” meant nn
exclusive right to dramntize n spoken
piny and did not comprehend the Inde-
pendent right to drnmnlize the novel for
a moving picture ploy. Klein v. llench,
D.C.N.Y.1010, 232 K. 210, affirmed 230 F.
108, 151 C.C.A. 282.

Under former section 5 of this title the
rights to dramntize a novel in the usual
form nnd In the form of u motion picture
play were separable, and there could lie n
copyright for eneh dramatization. 1’ho-
to-Drnmn Motion 2lcture Co. v, Social
Uplift Him Corporation, N.Y.1015. 220 F.
418, 137 C.C.A. 42.

The filing of the title of u magazine
for copyright and the Insertion of the
proper notice secured a copyright of n
story published therein and protected the
right to dramatize (he same where the
publisher was the owner of both the
story nnd the dramntic rights. Dam v.
Kirk I,n Shellc Co., N.Y.1010, 175 F. 902.
NN C.C.A. 352, 20 Ann.Cas. 1173, 41 L.It.A,,
N.S., 1002.

Copyright owner of book has right to
produce the hook In dramatic form and
can sue to cojoin nn infringing play even
if he Is not nt thnt time producing a
play or, if he Is producing ii play, with-
out showing that the Infringing play will
injure Ills play. Dougins Intern. Corp. v.
linker, D.C.N.Y.1071, 335 F.Supp. 282.

Copyright owner's exclusive right to
drnmutizu n nondrnmntic work Includes
monopoly In prcsentntiori of such work
In dramntic form on'radio broadcast.
Warner liros. Pictures v, Columbia
Itrondcnsting System, D.C.Cal.1031, 102
F.Supp. 141, affirmed In pnrt reversed In
part on other grounds 210 F.2d 1)15 cer-
tiorari denied 75 S.Ct. 532, 348 U.S. 071,
00 L.Ed.2d 750.

An author tins the exclusive right 1D
dramatize his works. Glllcite v. Stoll
Film Co., 1022, 200 N.Y.S. 787, 170 Misc.
850.

i copyrighted musical composition do not
"perform"™ the composition. Twentieth
Century Music Corp. v. Aiken, Pn.1075, 06
S.Ct. 2010, 422 U.S. 151, 45 L.Ed.2d 81

The radio reception of brondenst cf
copyrighted musical compositions did not
constitute n "performnnce" of the copy-
righted songs nml restaurant owner, who
pieaentcd music to his customers hy the
use of a radio set to which were connect-
ed loudspeakers located In the restaurant
celling, did not Infringe copyright hold-
ers’ exclusive right, under farmer section
1 of Oils title, to perform the copyrighted
work publicly for profit. Twentieth Cen-
tury Music Corp. v. Aiken, 1’'n.1975, 05 S
Ct. 004, 410 U.S. 1007, 42 L.Ed.2d 0C3

Acts of hotel proprietor In making
available to guests, through radio receiv-
ing set and loud speakers, hearing of
copyrighted musical composition, consti-
tuted "performance"”, liuck v. Jewoll-La
Salic Itcnlty Co., Mo.1031, 51 S.Ct. 410, 23
U.S. 101, 75 L.Ed. 071.

Thnt no detailed choice of selection*
was given hotel proprietor operating ra-
dio receiving set nml loud speakers did
not prevent rendition of copyrighted mu-
sic from constituting "performnnce”. Id.

Single rendition of musical selection
may result In several public "perform-
ances”, and novelty of means of perform-
mice docs not lessen duty of courts to
protect copyright monopoly. Id.

Defendants concert. In wlileh story line
of rock opera was preserved hy perform-
ing 20 of 23 selections from (ho opera In
identicnl sequence its in copyrighted op-
era. with one exception, and In whic'«
singers entered nml exited, mnintnttic-.
specific roles, nml occasionally gestured,
was a “"dramatic" performance, even
though there wns no scenery, costumes or
Intervening dialogue, and plaintiff, who
owned tho rights for atngo production*
nnd drnmutlu presentations, was entitled
to have tlcfendniits preliminarily enjoined
from performing the songs In sequence,
from using costumes, scenery or intcr'cn-
lug dialogue, nml from referring to the
opera in their advertising. Itobert StiK-
wood Group Limited v. Sporber,* CAN.
Y.1072, 457 F.2il 50.

The song, “Kiss Me Again”, wns no
dramatic composition ns It Rtnmtf.
though former section 1 of this title gave
the copyright owner the right to drama-
tize a nondrnmntic work, V.itmnrk v
1’astlinc Amusement Cr., D.C.S.C.192I, 20’
F. 470, affirmed 2 F.2d 1020. <

N
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The right of public perforate
connection with copyrighted music
Positions includes separate nml
tights, among others the right of
ration, motion picture  rights,
fights, recording rights, nnd rndl"
eSuction rights. Itemlck Music (
Interstnto Hotel Co. of Neb., |
1014, 58 F.Supp. 523, nffirincd 12
“41, certiorari denied 07 \68.Ct. 022,
S- 800, 01 L.Ed. 091, rehearing tie
H-Ct. 700, 330 U.S. 851, 01 L.Ed. 120
also, Uuck v. Swnnson, Il.C.Neb.'
F.Supp, 377, reversed on other g
S.Ct. 11(10, 313 U.S. 400. 85 L.Ed. 1
A-L.It. 1431

That musical compositions were
flghted and published ns Indlvidn
tics, nnd thnt units out of musics-'
wore copyrighted nnd published sc
my from the copyrights of the
shows of v.hleh they were parts.
Permit them to be performed puld
profit without tbe license or con
copyright owners. Itemlck Mush
T- Interstnto lintel Co. of Neb., D
ion, 58 F.Supp. 523, affirmed K
"H. certiorari denied 07 S.Ct. 022.
8. 809, 91 L.Ed. 091. rehearing df
S.Ct. 709, 330 U.S. 854. 91 L.Ed. 1200.

A rndlu station was not free t<
copyrighted mnsicnl composition
because it was taken from a plmn
record. Associated Music l'ublls
Gelis .Memorial Itudin Fund, I'U.N
10 F.Supp. 820. affirmed 141 I-'.-d t
tbirurl denied 05 S.Ct. 120, 323 |
to L.Ed. 013.

Copyright owner may exclude i
era from performing muslenl ennu
publicly for profit, liuck V. Hi*
Country Club. D.C.lown 1037. 17
013.

Former section 1 of this title i
the copyright proprietor the e;
right to perform copyrighted
compositions Iti pulille for profit,
bobbins Music Corporation. 1012,
H21 337.

Dramatic works

Under former section 1 of th
which gave the bolder of n copyri
exclusive right to perform or n
the copyrighted work politicly If
tr.n, nnd gave the exclusive rigid
form the copyrighted work puldl
profit If It was a musical comp
the holder of the copyright of
constituting a part of a dramntic
and those cinlming under him, 1
exclusive right to present It p
Oreeu V. Luby, C.C.N.Y.1000. 177
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SUBJECT MATTER AND SCOPE

r.slii owner may exclude all otli
= performing musical cumpuslilon
f f-r profit, liuck v, llillsgrovc
T Club, D.C.lowa 1937, 17 F.Supp.

?«xrr Mellon 1 of tlds title gave lo

vvpyrighl proprietor tin* exclusive
‘tht to perform copyrighted musical
N**ittons in public for profit. Day v.
Music Corporation. 1942, 38 N.Y.

pf* *—mDramatic works
C 8Vr former section 1 of tills title

i?"4 *»te tlie liolder of n copyright tlie
right to perform or represent

v ntTrighted work publicly If a drn-
il? ~  R,ve ,%C oxelusive right to per-
“E* copyrighted work publicly for
SW* If It wns a musical composition,
$*J'tiicr of the copyright of a song
Phsctsting a pnrt nf a dramntic sketch,
j*Slrite clnlming under him. had tho
JWKrt right to present it publicly.
(jP=* v. Luby, C.C.N.Y.1009, 177 F. 287.

Note 21

Tills title* secures In nn niitlmr tin* ex-

clusive right tii dramatize xvlilcli includes

tlie right tu produce ttie drnnui 0s n spo-

ken pln.v or ns n picture pln.v. Underhill

v. Schenck, 1021. 18" N.Y.8. BSD. Ill Misc.
n20.

The represcntnllon of n dramatic work,
which has never been printed nor copy-
righted, If mndc without license of the
proprietor. Is a violation of his right,
and niny tie restrained hy injunction, al-
though sill'll representation Is from a
copy olunlned liy a spectator attending a

public representation by the proprietor
for money, and afterwards writing It
from memory. Tompkins v. lInlicrk,

1882, 133 MnSs. 32, 13 Am.ltcp. 480,

21. — Motion pictures and other nu-
dlovisnal works

Importation of "distant signals" from

one community into nnnthcr docs not

constitute u "performance" under this ti-
tle; thus, i community nntciinn televi-
sion system dues lint lose Its status ns a
iioiilirondcastcr and thus a non "per-
former" for copyright purposes when the
signals it carries are those from distant
rattier than local sources. Teleprompter
Corp. v. Columbia Ilrondcnstliig System,
Inc., N.Y.1974, ill S.Ct. 1129, 115 U.S. 391.
39 I,.Ed.2d 415.

One who immunity or hy human agency
merely actuated electrical Instrumentali-
ties, whereby inaudible elements tluit
were omnipresent in nil* were made audi-
ble In persons who were within bearing,

did not "perform" wiltlilll meaning of
former section 1 of tills title. Fortnight-
ly Corp. v. United Artists Television,

1Hrx, N.Y.ItIIS, 88 S.Ct. 21134, 392 U.S. 39(1.
20 I,.Kd.2d 117(1, rehearing denied 89 S.Ct.
114, 393 U.S. 902, 21 1,.Ed.2d 190.

Defendant, wlileli by community anion-
mi  television systems received, repro-
duced, nml transmuted hy rabies to pay-
ing subscribers television programs re-
ceived from television stations, wlileli had
Ureases from plaintiff to telecast copy-
righted moving pictures, did not "per-
I,nn", within purview of former seetioii
lie) and <t> of (lds'title copyrighted mo-
tion pictures. Id.

Under former section 1 of this title,
tho owners of copyright of motion pic-
ture film ncqiilro tho right to exhibit tho
picture and to grant an exclusive or re-
strictive license to others lo exhibit It
Interstate Circuit v. U. S., Tex.1930, 59
S.Ct. 407, 300 U.S. 203, S3 L.Ed. 610.

Itclny Importation of distant signals
did not constitute "performance" for pur-
poses of determining Infringement under
former section 1 nf this title. Twentieth
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Century Music Corp. v. Aiken, C.A-l'a.
1074. 500 r.2il 127, affirmed 05 S.Ct. 2010.
422 U.S. 101. 45 L.Ed.2(1 St.

Motion picture photoplny wns n "dra-
matic work" within former section 1(d)

of this title. Universal Pictures Co. v.
Harold Lloyd Corp.. C.C.A.Cal.1047. 102
F.2d 354.

Copyright of motion picture photoplay
gave monopoly of remake rights to owner
of copyright. Id.

The copyright of n dramatization cov-
ers n photoplay presentation of the same
subject. U. S. v. Motion Picture Patents
Co.,, D.C.rn.1015, 223 P. 800, appeal dis-
missed 38 S.Ct. 578, 247 U.S. 524, 02 L.Ed.
1248.

rights arc rights to
form of dramatization. C. Ricordl & Co.
v. Paramount Pictures, D.C.N.Y.1950, 02
F.Supp. 537, modified on other grounds
ISO F.2d 400, certiorari denied 72 S.Ct. 77,
342 U.S. 810, 00 L.Ed. (HLI.

Term "motion picture rights" means si-
lent, sound, talking nnd all motion pic-
ture rights of every type nnd nature. Id.

Moving picture

Moving picture "shorts," consisting of
comedy mutcrinl with monger plot, used
to fill In between longer features, were
within this title so us to render unau-
thorized use of such "shorts" Infringe-
ment, since reduction even of meager plot
to motion picture wns "drnmntlzntlon™.
Vlitnphnnc Corporation v. [llutchlnson
Amusement Co., I».C.Mnss.lU37. 10 F.Supp.
350, remanded on other grounds 03 F.2d
170, inundate conformed to 28 F.Supp.
520.

32. Public display

An exhibition of n series of photo-
graphs of persons nnd tilings, arranged
on films ns moving pictures ami so de-
pleting the principal scenes of nn au-
thor's work ns to tell tho story, Is n
drnmntizntinn of such work, nnd the per-
son producing the films und offering
them for sale for exhibitions, even If not
himself exhibiting them, infringes the

COPYRIGHTS

copyright of the RUthor. Kolciu Co. w.
Hnrper »ros, N.Y.1911, 32 S.Ct. 20, 222
U.S. 55. 50 L.Ed. 02. Ann.Cns.I013A. 1285.

23. Antitrust violations

Where motion picture film exhibitor by
force of Its monopoly of "first-run tlien-
ters” in principul cities of Texas nnd
threat to wuse Its monopoly position
ngninst owner of copyright of motion
picture film Induced the owner to Impose
restrictions regarding admission price
and against double feature programs, on
subsequent-run exhibitors, the copyright
owner's protection under former section 1
of this title did not relieve the contract
from Illegality under section 1 of Title
15. Interstate Circuit v. U. S., Tex.1030,
50 S.Ct. 407. 300 U.S. 208, S3 L.Ed. 010.

Owners may not use their copyrights
to deler competition or to extend monop-
oly or to break down competition In oth-
er areas. l.nwlor v. National Screen
Service Corp., C.A.Pa.1050, 270 F.2d 140,
certlornrl denied 80 S.Ct. 1170, 302 U.S.
022, 4 L.Ed.2d 742.

The rights acquired hy publishers of
copyrighted hooks under tills titin did
not Justify them in combining nnd agree-
ing that no member of the asso-Intlon
should sell nny hooks to n blacklisted
purchaser who was known to cut prices.
Mines v. Scribner, C.C.N.Y.1000, 147 F.
027.

Owners of n number of copyrighted
works may not combine tliclr copyrights
by agreement nr arrangement, ovpm fur
purpose of preserving property rights.
Aldcn-Itoclicllc, Inc., v. American Society
of Composers, Authors und Publishers,
D.C.N.Y.1018, 80 F.Supp. 888.

Necessities or conveniences of patentee
or copyright owner do nut Jusllify use of
the monopoly of the patent or copyright
In t-rcalc another monopoly. Id.

This title does not grant to copyright
owners the privilege of combining In vio-
lation of otherwise valid stale or federul
laws. Alfred Hell A Co. v. Cntnldu Fine
Arts, D.C.N.Y.1947, 74 F.Supp. 973.

§107 - Limitations on exclusive rights: Fair use

Notwithstanding the provisions of section 1Q6, the fair use of a
copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching (in-
cluding multiple copies for classroom use), scholarship, or research,

is not an infringement of copyright.

In determining whether the

119
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use made of a work in any particu
to be considered shall include—

(1) the purpose and charac
such use is of a commercial i
tional purposes:

(2) the nature of the copyrig

(3) the amount and substan
t;on to the copyrighted work as

(4) the effect of the use 1
value of the copyrighted work.

Pub.L. 94-553, Title I, § 101, Oct. 19

Historic

Notes of Committee on the .Judiciary,
House Report No. 01—1470. General Ilark-
rcruund of the Frohleni. The Judicial
doctrine of fair use, one of the most im-
portant nnd well-established limitations
on (lie cxcluslvo right of copyright own-
ers, would he given express statutory
recognition for the first time In section
107 [Ibis section|. Tho claim that n .lc-
fondant's nels constituted a fair uso rath-
er than nil Infringement bus been raised
as a defense In Innumerable copyright
actions over the years, and there Is nm-
Plo enso Inw recognizing tho existence of
the doctrine nod applying Il. The exam-
ples enumerated nt pnge 24 of the Regis-
ter's Will Report, while hy no monos ex-
haustive, give some Iden of the sort of
activities Hit courts might regard ns fair
use under the clrciimatnnccB: “quotation
of excerpts In n review or criticism fur
Purposes of |llliistrntlon or comment;
quotation of short passages In n scholar-
Iy or technical work, for Illustration nt
clarification of the author's observations:
use In n parody of some of the conical
"f the work pnrndled; summary of nr
address or article, with brief quotations
la a news report; reproduction hy a li
hrnry of a portion of a work to rcplaci
port of n dntnnged copy; rcprodticllm
by n teacher or student of n smnll par
of a work to Illustrate a lesson; rcpr"
ductlon of a work In legislative or Jiull
vial proceedings or reports; Incidents
and fortuitous reproduction, In n news
reel or hrnadcast, of a work located I
the scene of nn event being reported."”

Although the courts have eonsldcrr
and ruled upon tho fair uso doctrine ovc
and over again, no real definition of tit
concept has ever emerged. Indeed, bliii
the doctrine Is nn equitable rule of ret
«on, no generally applicable definition
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BY BETTISWORTH,CATO,
IN THE HOUSE PHILLIPS AND FLOOD

HOUSE CONCURRENT RESOLUTION NO. 9
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
Calling for erection of a suitable
memorial to honor veterans of all wars
involving the United States on the site
presently occupied by "Nimbus".
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS military personnel who served in wars involving the United
States should be honored in Alaska; and

WHEREAS military personnel who served at least 180 days active duty
with a United States military organization during time of war, or were
discharged sooner as a result of illness or injury in service in a war 1in
which the United States participated, deserve special recognition; and

WHEREAS a memorial to honor these persons would be appropriately
visible to the public if placed by the State Court and Office Building in
Juneau, Alaska; and

WHEREAS the sculpture "Nimbus™, currently located on the grounds of
the State Court and Office Building in Juneau, could be located elsewhere;
and

WHEREAS moving the sculpture "Nimbus™ and constructing a memorial to
military personnel could be financed through public contributions;

BE IT RESOLVED by the Alaska State Legislature that the sculpture
"Nimbus™ should be removed from the grounds of the State Court and Office
Building in Juneau and be replaced with a suitable memorial honoring mili-
tary personnel who served 180 days or more active duty with a United States
military organization during time of war or were discharged sooner as a

result of illness or injury in service in a war in which the United States

1. HCR 9



participated; and be it
FURTHER RESOLVED that this project be financed through public

butions.





