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Referred: State Affairs
and Finance

IN THE HOUSE BY LINDAUER AND GRUSSENDORF

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 62

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the use of public money for the
payment of nonresident individuals or businesses."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. The legislature finds that the
state often employs nonresident consultants, advisors, and businesses to
provide expertise and services to the state. In some instances this prac-
tice results in qualified Alaska individuals and businesses being over-
looked. In other instances, where there may be no qualified Alaska indi-
vidual or business, the legislature further finds that the practice of
employing nonresidents addresses only a specific problem or need without
necessarily encouraging the development of needed expertise or services
within the state. The purpose of this Act is to assist the state in 1iden-
tifying and encouraging the development of those services and areas of
technical expertise that are lacking in Alaska.

* Sec. 2. AS 37.10 1is amended by adding a new section to read:

ARTICLE 5. MISCELLANEOUS.

Sec. 37.10.110. USE OF PUBLIC FUNDS TO PAY NONRESIDENTS. (a)
The statu and a nonprofit corporation may not spend public money to
employ or contract with a nonresident person to provide expertise or
services to the state unless a written report is filed with the Office
of the Governor, the Department of Education, the University of
Alaska, and the legislative audit division. The report shall include
a brief description of the work to be done by the nonresident person,

the reasons why the state or the nonprofit corporation spending public

-1- SSHB 62



money failed to identify an Alaskan person, the effort made to locate
a qualified Alaskan person, and a recommendation for the development
of qualified Alaskan persons to satisfy projected future needs of the
state. The legislative audit division shall prepare the forms neces*
sary to comply with this section.

(b) In this section "state" includes any state department, state
agency, state university, borough, city, village, school district or

other state subdivision.

SSHB 62 -2



STATE OF ALASKA

FISCAL NOTE 1Revision Date; , 1985 f
l. REQUEST I1. FISCAL DETAIL
Bill/Resolution No.: HB 6 2 Agency Affected: Administration
Title: Nonresident ContractualServises Program Category Affected:General Government
Sponsor: Lindauer BRU, Program of Subprogram(s) Affected:
Requestor: House Finance Committee General Services
EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 Fy 87 FY 88
OPERATING
100 PERSONAL SERVICES 81.8
200 TRAVEL
300 CONTRACTUAL 139.0
400 COMMODITIES 3.9
000 EQUIPMENT 10.5
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC
~TOTAL OPERATING 235.2
CAPITAL
REVENUE

FUNDING: (Thousands of Do" lars)
GENERAL FUND 235.2
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:

""FULL-TIME™ ... ~0.0 77
PART-TIME
TEMPORARY

v.

36.0

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for any Analysis

Prepared By: Bob Link t ! Phone: 465-2250
Division: General Services & Supply Date: May 6, 1983
Approved by Commissioner: Lisa Rudd Date: NN/, 8

Department: ADMINISTRATION

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (forLegislature introduced bills)
Copy to Department (for Governor introducedbills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83

7/0506-02/BDGSF1



Fiscal Note, HB 62 cont"d analysis,

Personal Services

Asst. 11
(R8)
(R7)

Admin.
Clerk 111
Clerk 11

(R14)

Benefits (.2208)
Health Ins.
Legal Trust

Contractual Services

Phones

Printing-forms & Leg.-Audit
Terminal rental (2)
Legislative Audit Review
System Development

eview

Supplies and Materials

Office Supplies
Filing Cabinets

Equipment

Work Stations

Filing of forms alone does not satisfy the
the data on them must be compiled and turned
enable the State to develop expertise as described by the bill.

1/0506-02/2/BDGSF1

5/6/83

$25,740
18,360
16,896
$60,996
13,468
7,033
270

s 4.0
5.0
10.0
20.0
100.0

$ 10.5

intent of the bill.
into

$ 81.8

$139.0

s 3.9

$ 10.5

$235.2

The forms and

information which will



HOUSE BILL NO. 62

POSITION PAPER

HB 62 would require that a written report be filed with
the Office of the Governor and the Division of Legislative
Audit where public money 1is paid to a nonresident individual or
business. Information to be provided includes a work descrip—
tion, reasons a nonresident was chosen, efforts made to use
residents and recommendations to use residents in the future.

The use of resident contractors is certainly desirable.
OQur concern 1is that there are lower cost methods to conduct the
information gathering and review function attempted by this

bill. The Division of Legislative Audit or other agency could
conduct a peformance review of employment of nonresident con-—
tractors, targeting those areas necessary. They can do this

with much greater efficiency and without the cost of additional
resources, forms, further bureaucracy, etc.

It is necessary that the bill define "nonresident™ so
there 1s no confusion as to which group this bill is to be
applied to; also to insure consistency with any other legal
rulings as to the definition of residency.

Prepared by:

Anselm Staack, Deputy Commissioner Date

Lisa Rudd, Commissioner Date

(3/28/33)



THE STATE OF ALASKA <T
SLATURE

FISCAL NOTE

. REQUEST ’ SSHB 62
AeALing Lu Lhe use of public money for the payment ot non- c+)
Requested bv Reps. Lindauer and Grussendorf Date

(+) resident individuals or businesses.
Il FISCAL DETAIL

Agency Affected T e g'isllati'v e Audit Division

Program Category Affected

BRU, Program, cr Subprogramgs) Affected

(Note: If more than one budgie componenTis affected, Separate fine-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 84 FY '85 FY86 FY82 FY 338  FYs9e
100  PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL
400 COMMODITIES 1.0° 1.0 1.0

500 EQUTPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL

FUNDING  (Thousands of Dollars)

(EENERAL FUND 1.0. 1.0 1.0
EDERAL FUNDS

OTHER (Soecifv Fund Source)

POSITIONS
FULL TIME H
PART TIME
TEMPORARY 1

Il ANALYSIS (See Fiscal Note Preparation Instructions, Section IIl)
Form design and printing costs

WYcilu-
Gerald L Wilkerson _
V- DATE  March 7> 1983 PARGEIE)@(BED BY . Livision of Legislative Audit
Original: Legislative Finance PHONE -
cC: OMBr

Prime Sponsor (First Legislator Named)



The following individuals are expected to testify on SS HB 62:
Representative John Lindauer, prime sponsor

Anselm Staack, Deputy Commissioner, Department of Administration



DRAFT

7/0506-02-1/BDGSF1

STATE OF ALASKA
FISCAL NOTE

<CGrC

Revision Date:

0

June 1, TOT

L REQUEST I1. FISCAL DETAIL
Bill/Resolution Nu.: SCSSSHB6 2 Agency Affected: Administration
Title: Nonresident Contractual Services Program Category Affected:General Government
Sponsor: Lindauer & Grussendorf BRU, Program of Subprogram(s) Affected:
Requestor: Senate Labor & Commerce General Services
EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
OPERATING
100 PERSONAL SERVICES -0-
200 TRAVEL
300 CONTRACTUAL -0- 50.0
400 COMMODITIES -0-
500 EQUIPMENT .5
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC
TOTAL OPERATING .5 50.0
CAPITA"
REVENUE
FUNDING: (Thousands of Do lars)
GENERAL FUND ’ 5! 50.0
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS:
FULL-TIME -0- -0-
PART-TIME
TEMPORARY
-0- -0-
I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
1v. ANALYSIS: Attach a sepatriate Page For any Analysis
Prepared By: Bob Link Phone: 465-2250
Division: General Services & Supply Date:
Approved by Commissioner: Lisa Rudd Date = w/<?2/23
Department: ADMINISTRATION
Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced
bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor o o
Copy to Requestor (if different from Sponsor) Q NN AiVvV *



FISCAL NOTE SCSSSHB 62

Assumptions

This note differs from the previous one due to revised assumptions based on
the changes in the Committee Substitute. It is now clear that the bill only
applies to those professional services defined in AS 36.98. This will reduce
the annual workload to a maximum of 3,000 forms. The forms would be filed by
professional service category. During fiscal year 1986 the forms would be
reviewed with the intent of identifying and encouraging the development of
those professional services and areas of technical expertise lacking 1in
Alaska

Equipment

Filing cabinets and materials .5

Contractual services
Final review 50.0

Total $ 50.5

7/0506-02-3/BDGSF1



EXPENDITURES/REVENUES:

100
200
300
400
500
600
700

FUNDI
GEN

STATE OF ALASKA

K&C10 S-2.5/Bo

FISCAL NOTE [Revision Date: May 24, 1983 T

REQUEST Il. FISCAL DETAIL

Bill/Resolution No.: SSHB 62 Agency Affected: Administration .
Title: Nonresident Contractual Services Program Category Affected:General Government
Sponsor!- Lindauer & Grussendorf BRU, Program ofSubprogram”) Affected:

Requestor: Senate Labor &

Commerce General Services

(Thousands of Dollars)

FY 83 FY 84 FY "85
OPERATING
PERSONAL SERVICES 81.8
TRAVEL
CONTRACTUAL 139.0
COMMODITIES 3.9
EQUIPMENT 10.5
LAND & STRUCTURES
GRANTS, CLAIMS, ETC
TOTAL OPERATING 235.2

CAPITAL
REVENUE

NG: (Thousands of Dol lars)
ERAL FUND

FEDERAL FUNDS

OTH

POSIT

ER (Specify Source)

I10NS:

FULL-TIME
PART-TIME

TEM

V.

PORARY

235.2

36.0

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate DAge for any Analysis

Prepared By: Bob Link
Division: General Services

Approved by Commissioner:
Department: ADMINISTRATION

Distribution:

AN

& Supply

Lisa Rudd

Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor

7/0506-02/BDGSF1

(if different from Sponsor)

FY 86

FY 87 FY 88

Phone: 465-2250

Date

Date

. a3

3/8/83



Fiscal Note, HB 62 cont"s analysis, 5/24/83

Personal Services

Admin. Asst. Il (R14) $25,740
Clerk 111 (R8) 18,360
Clerk 11 (R7) 16,896
$60,996
Benefits (.2208) 13,468
Health Ins. 7,033

Legal Trust 270 $ 81.8

Contractual Services

Phones $
Printing-forms Leg. Audit

OO oo M~
O O ooo

Terminal rental (2) 1

Legislative Audit Review 2

System Development/Tracking, Matching 10 $139.0
Supplies and Materials

Office Supplies $ 3.0

Filing Cabinets 9 $ 3.9
Equipment

Work Stations $ 10.5 $ 10.5

$235.2

Filing of forms alone does not satisfy the intent of the bill. The forms and
the data on them must be compiled and turned into information which will
enable the State to develop expertise as described by the bill. This bill
applies to dV\_purchases made by any State agency, State university, borough,
city, village, school district or other State subdivision. Not included in
this fiscal note is the cost of time necessary to fill out all these forms.
This version of the bill also requires that the form be filed with the
Department of Education and University of Alaska in addition to Office of the
Governor and Legislative Audit. Tne bill further includes non-profit
corporations that USE State money as well as State agencies, etc. as
previously defined.

1/0506-02/2/BDGSF1



LEGISLATIVE AFFAIRS AGENCY

MEMORANTDUM March 7, 1983
SUBJECT: Constitutiona;éézggf SSHB 62

T0: Representativ ik Lindauer

FROM: Thomas A. Sofo

Legislative Co

This memo supplements my earlier memo to you of February 25,
1983, regarding the constitutionality of SSHB 62. The
recent (February 28, 1983) decision of the United States
Supreme Court in White v. Massachusetts Council of
Construction Employees, Inc. may add strength to arguments
supporting the constitutionality of SSHB 62. I have
attached a copy of the slip decision in that case for your
review. o o

The case certainly seems to stand for the proposition that

the state, as a market participant rather than regulator,

may prefer its own residents without a violation of the
Commerce Clause. The Court did not decide whether there 1is

a Privileges arid Immunities Clause violation. Inasmuch as
SSHB 62 involves the use of the state®s own money 1in providing
services to the state, the parallel to the White case may
support a defense to a challenge to the bill in the basis of
its constitutionality.

TAS:1jb

Enclosure
1/011
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SUPREME COURT OF THE UNITED STATES

Syllabus

WHITE, MAYOR OF BOSTON, ET al. v. MA
SETTS COUNCIL OF”%((:)NSTRUCTION EMP
. ET AL

CERTIORARI TO THE SUPREME JUDICIAL COURT
OF MASSACHUSETTS

No. 81-1003.  Argued November 1, 1982— Decided February' 23, 1983

Petitioner Mayor of Boston. Mass., issued an executive order requiring all
constructiori projects funded in whole or in part by city funds or funds
thattheC|t¥ had authority to administer to be performed by a work force
at least halt of which are bona fide residents of the city. The Massachu-
setts Supreme Judicial Court held the order unconstitutional under the
Commerce Clause.

Held: The Commerce Clause does not prevent the city from giving effect
to the Mayor's executive order. Pp. 2-11 o
(a) When a state or local %overnment enters the market as a partici-
ant, 1t is not subject to the restraints of the Commerce Clause.
u_?hes v. Alexandria Scrap Corp., 426 U. S. 794 Reeves, Inc. v. Stake,
47U, S. 429, Inacase like the instant one, the onIylan|r¥_ iswhether
the challenged program constituted direct state or local participation in
the market. Pp. 24, _ _ o
(b) Insofar as the city exBended only its own funds in entering into
construction contracts for public projects, it was a market participant
and entitled to be treated as such under the rule of Alexandria Scrap
Corp. Even if implementation of the Mayor’s order might have a sn};-
nificant impact on specialized construction”firms emploxlng, ouf-of-state
residents, this is not relevant to the inguiry’ of whether the City is partici-
pating in the marketplace when it provides funds for construction.  Im-
pact on out-of-state residents figures in the equation only after it is de-
cided that the Clt¥ Is regulating the market rather than parhmpatmg n
it, for only in the Tormer case need it be determined whether any burden
on interstate commerce is permitted by the Commerce Clausé. And,
even if the Mayor’s order is characterized as sweeping too broadly, such
|

SSACHU-
LOYERS



n WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS

Syllabus

characterization is relevant only if the Commerce Clause imposes re-
straints on the city's activity and is no help in deciding whether those
restraints apply. "Pp. 5-7. . _ _

©.  Insofar a3 the Mayor’s order was applied to projects funded in
part with funds obtained from certain’federal programs, the order was
affirmatively sanctioned by the dpertlnent regulations ofthose programs.
Where the Testrictions |mP05e by the city on construction projects fi-
nanced in part by federal funds are directéd by Congress, then no dor-
mant Commerce Clause issue is presented. Pp. 7-9.

384 Mass. 466, 425 N. E. 2d 346, reversed and remanded.

REHNQUIST, J., delive. *d the opinion of the Court, in which BURGER,
C.J.,and Brennan, Marshall, Powell, Stevens, and 0’Connor. JJ..
joined. Blackmun, J., filed an opinion concurring in part and dissenting
In part, in which W hite, J., joined.
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ot|0¥]t rof Decisions. Supreme oHrt(%fte nited States, Wash-
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corrections may be made betorg the preliminary print goes to'press.

SUPREME COURT OF THE UNITED STATES

No 1-1002

KEVIN H. WHITE, } ET al. |
MASSACHUSETTS  jUNCIL OF CON
TIONEMPL ERS. INC. ETAL

E

ON WRIT OF CERTIORARI TO THE SUPREME JUDICLAL COURT
OF MASSACHUSETTS

[February 23, 1983]

Justice Rehnquist delivered the opinion of the Court.

In 19/9the mayor of Boston, Massachusetts, issued an ex-
ecutive order1which required that all construction projects
funded in whole or in part by city funds, or funds which' the
city had the authority to administer, should be performed by
awork force_consisting of at least half bonafide residents of
Boston.2 ~ The Supreme Judicial Couyrt of Massachusetts
decided that the order was unconstitutional, observing that

1The executive order provides:

"On any construction project funded in whole or in pan by City funds, or
funds which, in accordance with a federal grant or otherwise, thie City ex-
Fends or administers, and to which the Cify is a signatory to the construc-
lon contract, the worker hours on a craft-by-craft basis shall be per-
forrfn?ld, in accordance with the contract documents established herewith,
as follows:

a. at least 50% by hona fide Boston residents;

b. at least 25% by minorities;

c. at least 10%by women.”

OnI?/ the residency requirement is being challenged. o

*[n 1980, of approximately 8482 million expended on construction in the
City of Boston, some $&4 million, or 11%, was spent on projects to which
the” executive order applied. ~ Of this latter amount, approximately S34
million represented projects being funded in part through federal Urban
Development Action Grants (UDAGS).



81-1003—OPINION
2 WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS

the Commerce Clause L;‘&resents a clear obstacle to the m%‘s
order.” 384 Mass. 446, 45 N. E. 2d 36 (1981). We
([;ranted certiorari to decide whether the Commerce Clause of
he United States Constitution, Art. |, 88, cL 3,4ggevents the
c%rom \%evmg effect to the mayor’s order. U. S. 919
(1982). "W now conclude that it does not and reverse.

We were first asked in Hughes v. Alexandria Scrap Corp.,
U..S. 74 (1976), to decide whether state and local ?ﬁv-
ernments are restrained by the Commerce Clause when they
seek to effect commercial transactions not as “requlators” bus
as “market participants.” In that case, the Maryland legisla-
ture, in an attempt to encourage the recycling of abandoned
automobiles, offered a bounty for every Maryland-titled auto-
mobile converted into scrap’ if the sciap processor supplied
documentation of ownership. An amendment to the Mary-
land statute |mPosed more exacting documentation require-
ments on out-of-state_than-in-state Processors who in‘turn
demanded more exacting documentation from those who sold
the junked automobiles for scrap. As a result, it became
easier for those in possession of the automobiles to sell to in-
state processors, “The practical effect was substantlaII_Y the
same as if Maryland had withdrawn aItolgether the availabil-
ity of bounties on hulks delivered by unlicensed suppliers to
licensed non-Maryland processors.” " 426U. S., at 803, n. 13
In upholde the Maryland statute_in the face ofa Commercg
Clause challenge, we said that “[njothing in the purpose ani-
mating the Commerce Clause prohibits a State, in the ab-
sence of congressional action, from participating in the mar-
ket and exercising the right to favor its own Titizens over
others.” 1d., at 8 gfootnotes omitted). Because Maryland
was participating in the market, rather than actmg asamar-
ket regulator, we concluded that the Commerce Clause was
not “intended to require independent justification,” id., at
809, for the statutory bounty.



81-1003— OPINION
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We faced the question again in Reeves, Inc. v. Stake, 447
U.S. 429 (1980), when confronted with a South Dakota policy
to confine the sale of cement by a state operated cement plant
to residents of South Dakota.” We underscored the holding
of Hughes v. Alexandria Scrap Corp., saying:

“The basic distinction draw_in Alexandria Scrap he-
tween States as market participants and States as mar-
ket regulators makes good sense and sound law. As
that case explains, the Commerce Clause responds prin-
cipally to state taxes and regulator}’ measures impeding
free private_trade in the national marketplace. "[Cita-
tion omitted]. There is no indication of a constitutional
plan to [imit'the ability of the States themselves to oper-
ate freely in the free market.” 447 U. S., at 456-437.3

We concluded that South Dakota, “as a seller of cement, un-
uest|onabl>{ fits the ‘market participant’ label” and applied
the “general rule of Alexandria Scrap." 1d., at 440
Alexandria Scrap and Reeves, therefore, stand for the
proposition that when a state or local government enters the
market as a participant it is not subjéct to the restraints of
the Commerce Clause. . As we said in Reeves, in this Kind of
case there is “a single inquiry: whether the challenged ‘pro-

Cl*\Ne also noted the policy in support of this limitation on the Commerce
ause:

"Restraint in this area is also counseled by considerations of state sover-
eignty, the role of each State ‘as ]guardlan and trustee for its people,”Heim
v. McCall, 229 U. S. 17, 191 (1915), quoilngA(tln v, Kansas, 191U, S.
207, 222-223 ((119(13), and *the long recognize H?ht of trader or manufac-
turer, mgwe,maneMwﬂypnvmemﬁm%& reely to_exercise his qwn
independent discretion as to parties with whom he will deal.” United
States v. Colgate & Co., 250 U. S. 300, 307 (1919). Moreover, state pro-
F_rleta_ry activities may be, and often are, burdened with the same restric -
lons imposed on private market participants.  Evenhandedness suggests
that, when acting as Fropnetors. States should similarly share existing
freedoms from federal constraints, including the inherent limits of the
Commerce Clause.” 447 U. S., at 438-139 (footnotes omitted).
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?ram constituted direct state participation in the market.””
., at 436, n. 7. We reaffirm that principle now.
The Supreme Judicial Court of Massachusetts concluded
that the City of Boston is not participating in the market in
the sense described in_ Alexandria Scrap Corp. and Reeves
because the order applies where the city is act!n(t; in-anonpro-
prietary capacity, has a significant impact on interstate com-
merce, 15 more Sweeping than necessary to achieve its objec-
tives, and applies to funds the city feceives from federal
rants. 3B4Mass., at ---,45N. E. 2, at 354-355.  For
e same reasons the court found that the city is not a market
participant, it concluded that the executive order violated the
substantive restraints of the Commerce Clause.'1 1bid.

Petitioners and respondents hoth, to a greater or lesser ex-
tent, seek to have us decide questions not presented by the
record in this case, In suP_port of the Massachusetts court's
finding that the city is acting in a nonproprietary capamtx,
respondents urge that much ofthe construction subject to the
mayor’s order involved nonpublic projects that were financed
lar%ely througih private funds, While the mayor’s order by
its terms would appear to apply to such construction, there is
sgmpIK not_hm? in the record before us to support the conclu-
sion that city funds were used for these types of construction
rojects. Respondents, had they wished to raise this ques-
lon, were obligated to offer some evidence that city funds
and private funds were used jointly to finance construction of
some of the projects which were in fact subjected to the pro-
visions of the mayor’s order; nothing in the record supports
such a conclusion:5 The only issues before us, then, are the

‘Respondents made several other challenges to the order, none of
which are before us. _Respondents also directed challenges to resident
preferences contained in other state and local laws. None of these provi-
sions Is before us.

"The case was submitted below on an agreed statement of facts. The
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ropriety of applying the mayor’s executive order to projects

unded wholl}/ withcity funds and prof|]ects funded in part
with federal funds. We address first the application of the
order to city funded ,p,roljects.

The Supreme Judicial’ Court of Massachusetts expressed
reservations as to the application of the “market ﬁartlmpa-
tion” principle to the city here, reasoning that “the imple-
mentation of the mayor’s order wall have a'significant impact
on those firms which enga%e in specialised areas of construc-
tion and employ permanent works crews composed of out-of-
State residents.” B4 Mass.,, at  ,45N. E. 2d, at 354,
Even if this conclusion is factually correct,6it is not relevant

only_reference in that statement to the funds affected by the order
provides:

"The approximate dollar vaiue of construction, both private and pubiic.
within the City of Boston in 1980 was $452.556.000: of that amount approxi-
mately 5-5420,040 represented construction projects "funded in whole or in
part by City funds, or funds which, in accordance with a federal grant or
otherwise, the City expends or administers, and to which the City1s a sig-
natory to the construction contract’to which the Executive Order, by rs
terms, was applicable.  Of that S54.421.040 apprommatelk{ $34.000,000
represented projects IﬂVOlVIﬂ% Urban Development Action Grants."
Agreed Statement of Facts, at A2, o S

_*The record does not readily support a finding of “significant impact” on
firms emplogmg out-of-state”residents.  The “parties stipulated” that a
“small number of plaintiff contractors are out-of-state contractors who
have re?ular and permanent work crews comprised entirely of out-of-state
residents.  These contractors for the most part are those who perform
specialty work. . . A?,reed Statement of Facts, at A4l (emphasis
added%. Although the parties also stipulated that some out-of-state work-
ers who would otherwise have been employed on the proljects would be un-
employed a-d that some out-of-state ‘contractors would be discouraged
from bidding on public construction work, Agreed Statement of Facts, at
A-37, the record does not reveal that any significant number of out-of-state
workers or contractors h2s withdrawn “from the construction market be-
cause of the order. Furthermore, the data in the record does not show
that the increased emBonment of city residents in publicly funded con-
struction projects has been accompanied by a decline in the percentage of
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to the inquiry of whether the_C|t¥ 1S Cloartlmpa_tln_g in the mar-
ketplace when it_provides city Tunds for building construc-
tion. Ifthe cgtK IS @ market participant, then the Commerce
Clause establishes no barrier to conditions such as these
which the city demands for its participation. = Impact on out-
of-state residents figures in the equation only after it is de-
cided that the city IS regula,tm% the market rather than par-
ticipating In it, ‘for only in the former case need it be
determined whether anyburden on interstate commerce is
permitted by the Commerce Clause. o

The same'may be said of the Massachusetts court’s finding
that the executive order sweeps tog broadly, creating more
burden than is necessary to accogn&hsh its stated objectives.
Id., at A5 N, B 2, at 35 While relevant if the
Commerce Clause imposes restraints on the city's activity,
this characterization is of no help in deciding whether those
restraints apply. . The Massachusetts court relied in part on
our decision in"Hicklin v. Orbeck, 437 U. S. 518 (1973), say-
ing that “as in Hicklin, supra, there is a broadly drawn stat-
ute which sweeps far wider than merelg_favormg unemployed
or underemployed local residents.” 1bid. _ _

In Hicklin we considered an Alaska statute which required
employment in all work connected with oil and gas leasgs to
whichthe State was a party to be offered first to “qualified”
Alaska residents in preference to nonresidents. The State
sought to justify the “Alaska Hire” law on the ground that
the “underlying oil and gas were owned hy the State itself.
Analyzing ‘the case _under the Privileges and Immunities
Clause of Art. IV, 82, cl. 1, we held that"mere ownership of a
natural resource did not in all circumstances render a state
regulation such as the “Alaska Hire” law immune from attack
under that clause. We summarized our view of the Alaska
statute in these words:

out-of-state residents. See Agreed Statement of Facts, at Appendix E.
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“In sum, the Act is an attempt to force virtually all busi-
nesses that benefit in some way from the economic ripple
effect of Alaska’s decision to develop its oil and gas re-
sources to bias their emﬂgyment practices in favor of
the State’s residents.” U. S, at 53L

Even though respondents no longer press the Privileges
and Immunities Clause holding of Hicklin in suRport of their
Commerce Clause argument, we note that on the recurd be-
fore us the application of the mayor’s executive order to con-
tracts involving only C|t)r rands does not represent the sort of
“attempt to force virtually all businesses that benefit in_some
way from the economic ripple effect” of the city’s decision to
enter into contracts for construction projects “to hias their
em1ployment practices in favor of the [city's] residents.”*

he’ Supreme Judicial Court of Massachusetts also ob-
served that “a significant percentage of the funds affected by
the order are received from Federal sources.” 34 Mass.. at

BN, E. 2d, at 54 The record does indicate that of
approximately S54 million expended on proﬂects affected b
the mayor's executive order, some S34 million_represente
projects being funded in part through Urban Development

:Justice Blackmun’s opinion dissenting in par., post, argues that the
mayor's order goes beyond market participation because it requlates em-
ployment contracts between public contractors and their employees. We
agree with Justice Blackmun that there are some limits on a. state or
locai government's ability to |mﬁose restrictions that reach beyond the im-
mediate parties with which the government transacts buSiness. Cf.
Hicklin v. Orbeck, 437 U. S. 518 529-531 (1978). We find it unnecessary
in_this case to define_those limits with precision, except to saﬁ that we
think the Commerce Clause does not require the city to stop at the bound-
ary offormal privity of contract, In this case, the mayor's executive order
covers a discrete, identifiable ciass of economic activity in which the city is
a major participant. Everyone affected by the order’is, in a substantial if
informal sense, "working for the city.” Wherever the limits of the market
[)a,rtlmpatlon exception _ma?]/ lie, we conclude that the executive order in
his case falls well within the scope of Alexandria Scrap and R.e£ves.
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Action Grants (UDAGs)." While the record assigns specific
dollar amounts only for' UDAGs, the parties also have stipu-
lated that the executive order applies to Communm{ Devel-
opment Block Grants (CDBGs) and Economic Development
Administration Grants SEDA s?].9 _
But all of this proves too much. The Commerce Clause is
a grant of authority to Congress, and not a restriction on the
authority of that body. See American Power & Light Co. v.

*Not all UDAG projects in Boston have been subfected to the executive
order.  HUD publications indicate that in 1980 Boston received
§23,600.000°through UDAGs and that this mone¥ was to be spent_on
E{rowcts costing a total of S397,000.000. UDAG Project Approval List.

egion |, Department of Housing and Urban Development, at 1 (Boston.
Mass.. Feb. 9, 1982). While we do not know what percentage of the
$34.000.000 spent on projects affected by the executive order was in fact
UDAG money, we do know that overall UDAG funds comprised 7rQof the
total costs of projects they were expended on. .

"UDAGs are administered by the Department of Housing and Urban
Development pursuant to the ou5|\n/g and Community Development Act
of 1977, 42 U.'S. C. §5313 (Supp. 1V 1980). The HUD regulations gov-
ernmg the program are found at 24 CFR Part 570. Subpart G (19825.
CDBGs are administered by HUD pursuant to the Housing and Commu-
n%DeveIopmen_tAct of 1974, 42 U. S, C. §5301 et sea. g 6 & Supp. IV
1980). and the [mplementln% requlations at 24 CFR Part 570 (1952
EDAGs are administered by the Department of Commerce in accordance
with the Public Works and Economic Development Act of 1965. 42U. S, C.
§3131 et se%. (1976 and SuDp. 1V 1980), and the implementing regulations
at I3CFR Part 35 (1992 .

Respondents have asserted in this Court that the executive order also
applies to funds the city receives from the Department of Transportation.
In"the Agreed Statement of Facts the parties stipulated that a resident
preference in a state statute challenged below applied to DOT funds.
Agreed Statement of Facts, at A45. "There is. however, nothing in the
record to indicate that DOT funds are affected by the order. In fact, the
parties stipulate that the affected federal funds come from UDAGs,
CDBGs. and EDAGs. Agreed Statement of Facts, at A43-Ad4.  Without
support_in the record for a contrary conclusion, we decide this case as
thoueh DOT funds are not involved. ~See Ramsey v. UMW, 401 U. S. 302,
312 (1971); Tyrrell v. District of Columbia, 243 U. S. 1, 4-6 (1917).
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SEC. 39 U.S. D ﬁ1946): Gibbons v. Ogden, 9 Wheat. 1
(1S24).  Congress, unlike  state legislature authorizing simi-
lar expenditures, 1S not limited by any negative implications
of the Commerce Clause in the exercise of its spending
power. WTiere state or local government action is specifi-
cally authorized by Congress, it is not subject to the Com-
merce Clause everi if it interferes with interstate commerce.
Southern Pacific Co. v. Arizona, 35 U. S. 761, 769 (1945).
Thus, if the restrictions imposed by the city on construction
projects financed in part by federal funds are directed hy
Congr%sa then no dormant Commerce Clause issue is
resented.

|OAn examination of the applicable statutes reveals that
these federal p,roqrams were intended to encourage economic
revitalization, inc udm? improved opportunities for the poor,
minorities, and unemployed.'-0. Examination of the regula-
tions set forth in the margin indicates that the mayor's execu-
tive orgler sounds a harmonious note; the federal regulations
for each program affirmatively permit the type of parochial
favoritism expressed in the order.1

Hee 12 U. S. C. 85318 éSudd. \Y 1950% (UDAGs); 42 U. S. C. 85301
(1976 and Supp. IV 1980?_( DBGSI);_42 U. 5. C. 3131 (1976) (EDAGS).

" In issuing implementing regulations to carry out its authority under
the UDAG program. HUD reo.uires that a city certify that its”project
would not be undertaken by the private sector withouf public funds and
th3t the(PrOJect will alleviate economic distress by heipine the poor, minor-
ities. an _unempIO%ed._ 24 CFR §57°'458§°R (2 g The re?ulatlons fur-
ther provide that the city must “comply with . . . Section 3 of the_Housing
and Urban DeveIoBment Act of 1963, as amended, and implementing re1gu-
lations at 24 CFR Part 135.” 24 CFR ,§570.458(c)$14)(|x D) §1982). he
requlations implementing that Ac: provide that to the greatest extent fea-
sible oDDortunities for tralnm? and employment arising in connection with
the pianning and carrying ouf of any project assisted Under any such pro-
gram be4g|ven to lower income persans residing in the area of stck project.

" 24 CFR §136.1(3)(

L 220) 1982)_5emﬁha3|s added).
Similarly, CDBG regulations provide that a recipiént of funds must

“compiy with section 3ofthe Housing and Urban Development Act of 196S,
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We hold that on the record before us the application of the
maror’s executive order to the contracts in guestmn did not
violate the Commerce Clause of the United States Constitu-
tion.2 Insofar as the city expended only its own funds in en-

as amended, requiring that to the greatest extent feasible opportunitiesfor
training and employment be given to lower-income residents of the project
area and contracts for work In connection with the project be awarded to
eligible business concerns which are located in, or owned in substantial
pan by, persons residing in the area of the project." 24 CFR §570.307(m)
9982 (emphasis added);

DAG regulations provide that

"[t]he maximum feasible employment of local labor shall be made in the
construction of pubiic works and development facility projects receiving di-
rect grants and loans.  Accordingly, every contractor and subcontractor
undenaking to do work on any such' project which is or reasonably may be
done as on-site work, shall be’required to employ in carrying qut Such con-
tract work, qualified persons who regularly reside in the d.eS|dgnated area
where such project is to be located, or in the case of economic development
centers, qualified persons who regularly reside in the center or in the adja-
cent or nearb&redevel%%rsnent areas within the economic development dis-
trict. ..." 13CFR §305.54(3) (192) (emﬂhasw added).

uRespondents ask us to decide whether the executive order offends the
Privileges and Immunities Clause of An. 1V, §2 cl. 1, which provides:
“The Citizens of each State shall be entitled to all P_rl\_/lleges and Immuni-
“etst of Cltltzensdln several States." Inaddressing this issue, the Massachu-
setts court said:

“The preference is for inhabitants of the city, and its ‘negative’ effect is felt
In significant Partb other citizens of the” Commonwealth, as well as by
residents of other States. _In such circumstances it may be more difficult
to_find a violation of the privileges and immunites clause because the dis-
crimination adversely affects cifizens of the Commonwealth as well." 384
Mass., at 45N, E. 2d, at 34,

Because of its disposition under the Commerce Clause, however, the court
did not resolve this issue. _ o

This question has not been, to any great extent, briefed or argued in this-

Court.. We did not grant certiorari on the issue and remand without pass-
ing on its merits. _See General Talking Pictures Corp. v. Western Electric
Co., 34 U. S. 175, 177-178 (1930).
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tering into construction contracts for public projects, it was a
market participant and entitled to be treated as such under
the rule of Hughes v. Alexandria Scrap Corp., supra. Inso-
far as the mayor’s executive order was applied to projects
funded in partwith funds obtained from the federal programs
described above, the order was affirmatively sanctioned by
the pertinent requlations of those '&rograms. The judgment
of the Supreme Judicial Court of Massachusetts is therefore
reversed, and the case is remanded to that court for proceed-
ings not Inconsistent with this opinion.

It is so ordered.
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(907) 465-2150

March 8, 1982

Honorable John Lindauer
Alaska State Legislature
House of Representatives
Pouch VvV (MS 3100)
Juneau, AK 99811

Dear Representative Lindauer:
Re: HB 62

After discussion with you and further thought 1 find that 1 agree with
your points regarding HB 62. Though it would be easier to apply if "resident”
and "expertise or services"” were defined, it would not be impossible to
implement the bill as is.

Sincerely,

Robert Link
Acting Director
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6/0308-01/6GSS2

cc: Commissioner Lisa Rudd
Department of Administration

TELECOPIER NUMBER 465-2189
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HOUSE BILL NO. 62
POSITION PAPER

HB 62 would require that a written report be filed with
the Office of the Governor and the Division of Legislative

Audit where public mone}/ is paid to a nonresident individual or
business. Information to be provided includes a work descrip-
tion, reasons a nonresident was chosen, efforts made to use

residents and recommendations to use residents in the future.

The use of resident contractors is certainly desirable.
OQur concern is that there are lower cost methods to conduct the
information gathering and review function attempted by this
bill. The Division of Legislative Audit or other agency could
conduct a Peform_ance review of employment of nonresident con-
tractors, targeting those areas necessary. They can do this
with much greater efficiency and without the cost of additional
resources, forms, further bureaucracy, etc.

It is necessary that the bill define "nonresident" so
there is .no confusion as to which group this bill is to bhe
apF_Iled to; also to insure consistency with any other legal
rulings as to the definition of residency.

Prepared by:

Anselm Staack, Deputy Commissioner Date
s/-"zrz 3
fisa Rudd, Commissioner Date

(3/28/83)



SECTIONAL ANALYSIS OF SPONSOR SUBSTITUTE OF HB 62

Section 1 of SSHB 62 states the legislative findings and purpose of the
proposed legislation.

Section 2 of SSHB 62 amends AS 37-05 to add a new section:

Sec. 37.10.110.
a) Public monies may not be spent to employ or contract with
a non-resident person unless a written report is filed
with the Governor®"s office, the Department of Education,
the University of Alaska, and the legislative audit division.
The report shall include:
1) a brief descripton of the work to be done;

2) reasons for failing to identify an Alaskan person
to perform service;

3) efforts made to locate qualified Alaskan person;

A) recommendation for development of qualified Alaskan

persons to satisfy projected future needs.

b) Defines "fetatd"in this section to include any state department,
state agency, state university, borough, city, village,
school district or other state subdivision.
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Representative John Lindauer MoTy While in Juneau
District 10-A Jggl8|" pouch V
3933 Geneva Place Juneau, AK 99811
Anchorage, AK 99508 465-3709
goufe of &eprefentatibef

May 3, 1983

TO: House Finance Committee

FROM: Representative John Lindauerr0O Y

VViy>/
RE: Sponsor Substitute for House Bill 62: "An Actrelating to the

use of public money for the payment of nonresidentindividuals
or businesses."”

The purpose of this bill is to assist the state and its educational institutions
in the identification of the career opportunities and educational needs
of the youth of Alaska.

It is the state"s policy to encourage our youth to stay in Alaska. For
that reason we have for some years forgiven a portion of our student loans
in the event that student borrower resides in Alaska after graduation.

The retention of Alaska®s youth requires that we provide them with an
educational system which trains them for the jobs which exist in the Alaskan
economy. This requires that the state identify those areas for which

there are not enough trained Alaskans. This bill will identify the occupational
areas and training where our scarce educational dollars can be best
concentrated.
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Introduced: 2/28/83
Referred: State Affairs
and Finance

IN THE HOUSE BY LINDAUER AND GRUSSENDORF
SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 62
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the use of public money for the
payment of nonresident individuals or businesses."

BE IT ENACTED BY THE LEGISLATURE OF THE STATEOF ALASKA:

* Section 1. FINDINGS AND PURPOSE. The legislature findsthat the
state often employs nonresident consultants, advisors, and businesses to
provide expertise and services to the state. In some instances this prac-

tice results in qualified Alaska individuals and businesses being over-
looked. In other instances, where there may be no qualified Alaska indi-
vidual or business, the legislature further finds that the ©practice of
employing nonresidents addresses only a specific problem or need without
necessarily encouraging the development of needed expertise or services
within the state. The purpose of this Act isto assist the state in iden-
tifying and encouraging the development of those services and areas of
technical expertise that are lacking in Alaska.
* Sec. 2. AS 37.10 is amended by adding a new section to read:
ARTICLE 5. MISCELLANEOUS.

Sec. 37.10.110. USE OF PUBLIC FUNDS TO PAY NONRESIDENTS. va)

The state and a nonprofit corporation may not spend public money to
employ or contract with a nonresident person to provide expertise or
services to the state unless a written report is filed with the Office
of the Governor, the Department of Education, the University of
Alaska, and the legislative audit division. The report shall include

a brief description of the W°-rk to be done by the nonresident person,

the reasons why the state or the nonprofit corporation spending public

-1- SSHB 62



money Tfailed to identify an Alaskan person, the effort made to locate
a qualified Alaskan person, and a recommendation for the development
of qualified Alaskan persons to satisfy projected future needs of the
state. The legislative audit division shall prepare the forms neces-
sary to comply with this section.

(b) In this section "state" includes any state department, state
agency, state university, borough, city, village, school district or

other state subdivision.

SSHB 62 -2-
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

SENATE CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 62 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the use of public money for the
payment of nonresident individuals orbusinesses."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. USE OF PUBLIC FUNDS TO PAY NONRESIDENTS. (a) The state
may not spend public money to employ or contract with a nonresident person
to provide expertise or professional services to the state unless a written
report is filed with the Department of Administration. The report shall
include a brief description of the work to be done by the nonresident
person, the reasons why the state failed to identify an Alaskan person and
the effort made to locate a qualified Alaskan person. The legislative
audit division shall prepare the forms necessary to comply with this
section.

(b) In this section "state" includes any state department, state
agency, and state university.

* Sec. 2. Contracts that are exempt from the provisions of AS 36.98 as
provided in AS 36.98.010(1) are exempt from the provisions of sec. 1 of
this Act.

* Sec. 3. Section 1 of this Act is repealed July 1, 1985.

1- SCS SSHB 62(L&C)
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oduced: 2/28/8
e r%g:c State Atsfairs

IN THE HOUSE BY LINDAUER AND GRUSSENDORF

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 62

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the use of public money for the
payment of nonresident individuals or businesses."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. The legislature finds that the
state often employs nonresident consultants, advisors, and businesses to
provide expertise and services to the state. In some instances this prac-
tice results in qualified Alaska individuals and businesses being over-
looked. In other instances, where there may be no qualified Alaska indi-
vidual or business, the legislature further finds that the practice of
employing nonresidents addresses only a specific problem or need without
necessarily encouraging the development of needed expertise or services
within the state. The purpose of this Act isto assist the state in iden-
tifying and encouraging the developmentof those services and areas of
technical expertise that are lacking in Alaska.

* Sec. 2. AS 37.10 is amended by adding a new section to read:

ARTICLE 5. MISCELLANEOUS.

Sec. 37.10.110. USE OF PUBLIC FUNDS TO PAY NONRESIDENTS. (a)
The state and a nonprofit corporation may not spend public money to
employ or contract with a nonresident person to provide expertise or
services to the state unless a written report is filed with the Office
of the Governor, the Department of Education, the University of
Alaska, and the legislative audit division. The report shall include
a brief description of the work to be done by the nonresident person,

the reasons why the state or the nonprofit corporation spending public

-1- SSHB 62



money fTailed to identify an Alaskan person, the effort made to |locate
a qualified Alaskan person, and a recommendation for the development
of qualified Alaskan persons to satisfy projected future needs of the
state. The legislative audit division shall prepare the forms neces-
sary to comply with this section.

(b) In this section "state" includes any state department, state
agency, state university, borough, city, village, school district or

other state subdivision.

SSHB 62 -





