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Referred: Health, Education &

Social Services and
Finance

IN THE HOUSE BY MARTIN

HOUSE BILL NO. 477

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to repayment of state aid for hospi-

BE

tal and health facility construction.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.90 is amended by adding a new section to read:

Sec. 29.90.040. REPAYMENT OF STATE AID. 1f, within 20 vyears
after receiving state aid under former AS 29.9U.010 - 29.90.030, a
sponsor of a hospital or health facility sells, leases, or otherwise
transfers the hospital or health facility other than to a municipal-
ity, nonprofit corporation, or other nonprofit sponsor, the sponsor
that received the ai " shall return o the state an amount equal to the
fair market value of the hospital or health facility at the time of
the sale, lease or transfer, multiplied by the amount of aid received

by the sponsor and divided by the total construction cost.

- HB 477



HOUSE JOURNAL

HOUSE FINANCE COMMITTEE
LETTER OF INTENT
FOR
HOUSE BILL 477

It is the intent of the Legislature that monies received by the
state as a result of this legislation be returned to the com—
munity in which the hospital or health facility was sold, leased
or otherwise transferred. The monies should then be used for ex—
panding and increasing other health care services 1in the affected
community.

Al Adams, Chairman
House Finance Committee



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

IRevision Date: I

REQUEST HSCAL DETAL "
Bil YResolution No.: HB 477 AgencyAffected:Cnmmnnitv ft Reninnal Affair*;
Title:l.relating to repayment of Program Category Affected:
state aid hospital and health facilitv.. Communitv Development

. Sponsor:Representative Martin BRU, Program or Subprogram(s) Affected:

Requestor: House Finance Committee Municipal. Revenue. ShaniPfi '
Date of Request: 2/23/84

CPRRATING

100 PERSONAL SERVICES
20" TRAVEL
300 CONTRACTUAL
WO SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS
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FUNDING  (Thousands of Dol * See Analysis
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FEDERAL FUNDS
OTHER
TOTAL
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PART-TIME
TEMPORARY

ORE F AN TO CHRSET HSCAL  IMPACT CF BILL:

ANALYSIS. Attach a separate page for analysis

Prepared By: Doun Griffin Phone: 465-4750
on”unjcjpal & Regional Assistance Date: 2/27/84
Approved by Commissioner: Date: 2

Agency: Commijnit.v ft Pgninnal Affairs
Distribution (b\{:_Agency preparing fiscal note):
[

Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) 12/1/83



ANALYSIS

RE: HB 477 "An act relating to repayment of State Aid for
hospital and health facility construction"

It is impossible to predict whether the repayment formula

described in HB 477 will ever be involved and what the fair
market value of the hospital or health facility, in question may
be. Therefore, a zero fiscal note has been prepared. However,

the following background information showing the ambunt of
State Hospital construction match funding over the las:.: twelve
years is provided. Should a sponsor who has received State
construction aid transfer its hospital or health facility to a
for profit sponsor, a portion of the State's funds could be
repaid back to the State.

SUMMARY OF STATE HOSPITAL CONSTRUCTION AID

FY 72 fc 536,297
FY 73 523,372
FY 74 510,953
FY 75 674,212
FY 76 939,116
FY 77 842,494
FY 78 947,500
FY 79 2,219,370
FY 80 7,292,828
FYy 81 8,072,599
FY 82 7,943,279
FY 83 4,048,087
FY 84 1,901,216

Total $536,4":1, 323
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e LETTER OF INTENT

intent of the Legislature that monies received by the state as

a result of this legislation be returned to the community in which the
hospital or health facility was sold, leased or otherwise transferred. The
should then be used for expanding and increasing other health care

the affected community.

It is the

monies
services 1in
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MEMORANDUM

;. SUBJECT: Repayment of state
under former AS 29.90
TO: Representative Al Adanms _
Chairman, House Finance Committee
FROMt Edward H. Hein

Legislative Counsel
1

You have asked three questions related to HB 477 amtistate
aid granted under former AS 29.90, which was repealed last _
session. | will address the questions in the order asked. ]

1. Were for-profit hospital sponsors eligible for state aid e
under former AS 29.90? Former AS 29.90.010 fsee attached) ﬁ:
provided that state aid for construction could be granted’ to

a "mummpah% or other hospital or health facility spon-

sor". Former 29.90.030(2) defined "hospital" to mean any
licensed general hospital not owned or wholl sugported by

the state or federal government. Former AS 29.90.030(4) Iy
defined "health facility” to mean a facility that is “\
licensed, if required, "and that is owned or operated by a
municipality or other nonprofit sponsor, except a facility e
operated or wholly supported by the state or federal govern-' .
ment. Thus, a health tacility sponsor had to be a nonprofit
entity, but a hospital sponsor could be either nonprofit or
for-profit. In fact, state aid under the program was grant- 3
ed only to nonprofit sponsors. ‘

2. What is the effect of HB 477? The bill would require
any hospital or health facility sponsor that received state
aid under former AS 2990 to repay to the state the amount
of aid received and a proportionate amount of any profit

(or minus a proportionate ampunt of any losS incurred)
on the sale, lease, .or transfer of the hospital or facility
to a for-profit entity within 20 years after receiving the
aid. The repayment requirement would apply only to sales,
ltﬁgsxsé,t and transfers that occur after the  effective date of



jm

Representative Al Adamrs

Page 2
February 27, 1984

3. How would HB 477 affect hospital and health facility
sponsors that are still entitled to receive aid under former
29.90 by virtue of the "grandfather clause" in sec. 9
ch. 95 SLA 1983? (See attached). 'A sponsor that had not
.get received all the aid to which it is entitled under th<
AINVISN-"8randfatlier clause, and that transfers a hospital or health
~ to a for-profit entity within 20 years after
'Areceiving any aid under the program, would be required to '™
—-repay only the state aid that had been granted plus or. minus
a proportionate share of the profit or loss from the
= transfer. sfhe state would not be required to continue
.payments umtker the grandfather clause once the transfer is
. » s c o odmptetet, since this would amount to a wash transaction.
=< 5\\;,The state's portion of the profits on a sale, of course,
X'V:would not be as high in such a case as it would be if the

e at your convenience, V.

e EHH::O}'b cvfg ! - ,S "
J4/00



S 29.89.100

8§ 29.89.100 Alaska Statutes Supplement

vice. The department may require a municipality or other recipient to
submit a performance report adequate to demonstrate to the depart-
ment that a service for which payment is requested under AS 29.89.010
— i;».09.100 was performed by the municipality or other recipient and
meets minimum standards of service prescribed by regulation. (8 3 ch
155 SLA 1980)

Sec. 29.89.100. Definitions. In AS 29.89.010 — 29.89.100

(1) "department” means the Department of Community and
Regional Affairs;

(2) "health facility”

(A) means a facility which is licensed, when required, by the state
under AS 18.20.010 — 18.20.130 and which is owned or operated or
both by a municipality or by a nonprofit corporation or other nonprofit
sponsor;

(B) includes a public health center, maternity home, community
mental health center, facility for the mentally or physically handi-
capped, nursing home or convalescent center;

(C) excludes a facility operated or wholly supported by the state or
the federal government;

(3) "hospital” means a licensed hospital determined by the Depart-
ment of Health and Social Services to be a general hospital; the term
excludes a facility operated or wholly supported by the state or the
federal government. (§ 3 ch 155 SLA 1980)

Chapter 90. State Aid for Hospital and Health
Facility Construction.

Section

10. State aid for hospital and health facil—
ity construction

20. Hospital and health facility con—
struction assistance account

30. Definitions

1980. The appropriations were made in
88 51 and 52. ch. 120. SLA 1980, and 8 6,
ch. 165, SLA 1980.

Editor 3 notes. — Section 12, ch. 155,
SLA 1980, effective on the same day as
this chapter, provides: "(@ Notwith—

Cross references. — As to state aid to
municipalities and other eligible recip—
ients for heal th facilitiesand hospitals, see
A'S 29.89.030.

Effective date of chapter. — Section
17, ch. 155, SLA 1980, provides that 8 1

— 12 of the act take effect on the firstday
of the fiscal year for which 533,400.000 or
more is appropriated and allowed by the
governor for distribution to municipalities
and other recipients under the provisions
of88 1- 12 of thisactor on July 1,1983,
whichever is earlier. A total of
$33.500.000 was appropriated for the pro—
grams for the fiscal year beginning July 1,

standing other provisions ofsecs. 1- 11 of
thisact, 11)a municipality may not receive
less than 525,000 plus an area
cost-of-living differential during the first
fiscal year in which this act is effective;
and (2) a municipality which would receive
under AS 29.88 [1AS 29.88.010 -

29.88.0451. added by sec. 2 of this act, less
than 125 percent of the amount which it

194
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8 29.90.010 M unicipal Government 8 29.90.020

received for the last fiscal year under AS
43.18.010- 43.18.045, repealed by sec. 11
of thisact, is, for each ofthe first five fiscal
yearsduringwhich secs. 1- 10 of this act
are effective, entitled toreceive an amount
equal to 125 percent of the amount which
itreceived for the last fiscal year under the
former provisions of AS 43.18.010 -
43.18.045 in accordance with those provi—
sions. (b) For the first five fiscal years
during which secs. 1 - 10 of this act are
efTective, In order to pay the amounts
required by (a) of this section, the alloca—
tionsmade by the Department ofCommu —
nity and Regional Affairs to the accounts
established inAS 29.88.035, AS 29.89.080,
and AS 29.90.020 shall be prorated by an
amount which reduces the allocation to
each account in equal proportion, and the

prorated amounts shall be allocated to
these accounts, (¢) For the first five fiscal
years during which secs. 1- 10 of this act
are effective, payment ofan entitlement to
a borough under AS 29.88 (AS 29.88.010
— 29.88.0451 may be made to a borough
only if the borough assembly agrees lo
allocate to each borough service area in
the borough at least the amount ofmoney
that the service area received during the
last fiscal year under the former provisions
of AS 43.18.010 — 43.18.045, in accor—
dance with those provisions.””

As to reports by Department of Health
and Social Services and Department of
Community and Regional Affairsand com—
missioner ofhealth and social services, see
&14. ch. 155, SLA 1980, in the 1980 Tern-
porary and Special Acts and Resolves.

Sec. 29.90.010. State aid for hospital and health facility con-
struction. Ifconstruction of a hospital began after January 1,1968, or
if construction of a health facility began after January # 1968, and
before July 1,1980, and state matching aid for construction approved
for payment to the municipality or other hospital or health facility
sponsor constitutes less than 25 percent of the total project cost, the
department shall pay to the municipality or other hospital or health
facility sponsor each fiscal year $2,500 a bed for the maximum number
of beds provided for in the construction design of the hospital or health
facility or five percent of the total project cost, whichever is greater.
State aid provided for in this section shall continue until the munic-
ipality or other hospital or health facility sponsor has received an
amount which, combined with state matching money for construction
of the hospital or health facility, equals 25 percent of the total project
cost. Money received for construction may not be used for any other
purpose. (8§ 4 ch 155 SLA 1980; am § 3 ch 103 SLA 1981; am § 65 ch
59 SLA 1982)

Effect of amendments. - The 1981 added "hospital or health”” preceding
amendment added “or ifconstruction ofa  "facility or five percent."
health facility began after January 1, and The 1982 amendment, effective May 28,

before July 1, 1980”Preceding "and state 1982, inserted "1968" preceding "and
matching aid,””added "or health facility" before July 1, 1980" in the first sentence.
following "hospital” in four places and

Sec. 29.90.020. Hospital and health facility construction assis-
tance account. The hospital and health facility construction assis-
tance account is established. Money to carry out the provisions of AS
29.90.010 — 29.90.030 shall be allocated by the department to the
account in accordance with AS 29.95.010. Ifamounts in the account are
insufficient to pay each recipient’s share authorized under this chapter,

195



§ 29.90.030 Alaska Statutes Supplement & 29.90.030

the amounts which are available shall be distributed pro rata among
eligible recipients. (§ 4 ch 155 SLA 1980; am § 4 ch 103 SLA 1981)

Effect of amendments. — The 1981 preceding "construction assistance
amendment added "and health facility account" in the first sentence.

Sec. 29.90.030. Definitions. In AS 29.90.010 — 29.90.030

(1) "department” means the Department of Community and
Regional Affairs;

(2) "hospital” means a licensed hospital determined by the Depart-
ment of Health and Social Services to be a general hospital; the term
excludes a facility operated or wholly supported by the state or the
federal government;

(3) "total project cost” means

(A) costs directly related to the project; and

(B) the total of all costs of financing and carrying out the project,
including but not limited to,

(i) the costs of all necessary studies, surveys, plans and specifica-
tions, architectural, engineering or other special services, acquisition
of real property, site preparation and development, purchase, con-
struction, reconstruction and improvement of real property, and the
acquisition of machinery and equipment as may be necessary in con-
nection with the project;

(ii) an allocable portion of the administrative and operating
expenses of the municipality or other hospital sponsor;

(iii) the cost of financing the project, including interest on bonds
issued to finance the project; and

(iv) the cost of other items, including any indemnity and surety
bonds and premiums on insurance, legal fees, fees and expenses of
trustees, depositaries, financial advisors, and paying agents for the
bonds issued as the issuer considers necessary;

(4) "health facility”

(A) means a facility that is licensed, when required, by the state
under AS 18.20.010 — 18.20.130 and that is owned or operated or both
by a municipality or by a nonprofit corporation or other nonprofit
sponsor;

(B) includes a public health center, maternity home, community
mental health center, facility for the mentally or physically handi-
capped, nursing home, or convalescent center;

(C) excludes a facility operated or wholly supported by the state or
the federal government. (8 4 ch 155 SLA 1980; am S 5 ch 103 SLA
1981)

Effect of amendments. — The 1981
amendment added paragraph (4.

196
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Chapter 95

* Sec. 9. The sponsor of a hospital or health facility construction

ptfljeest who Is receiving or entitled to receive state aid under AS 29.90 on

ao* preceding the effective date of this Act shall continue to receive

,tate eld until
itste matching money for construction of the hospital or health facility,

the sponsor has received an amount which, combined with

jagval* 25 percent of the total project cost. Money received for con-

struction may not be used for any other purpose.

* Sec. 10. AS 29.90 and AS 47.07.080(1) are repealed.

a Sec. 11. This Act takes effect Icmediately 1in accordance with

iS 01.10.070(c).-
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P\PEH/Department d Health & Social Service

F I 0 N

POSITION PAPER
m
Hoee Bill No 477

For an Act entitled: "An Act relating to repayment of state aid
for hospital and health facility construction.’

Financial assistance for hospital axd health facility construction
hes until recently been avallable from the Department of ‘Community ad
jonal Affairs under AS 29.90. Nureras hospitals ad health facilities
have received fundlng for constructlon under this program The program
hes recerétdy arencd to I|m|t reimbursement to those faC|I|t|es . *
constructed” prior to July 1 '

This blllc)l\%aooses a mears for recovery of state funds for non-profit
or community hospital or health facmtﬁ construction in_the event
that the facility constructed becores controlled by a for-profit institu-
t|on W|th|n 20 Syears following receipt of the state funds. The

ocial Services sugports th |s b|II as consistent with the
objectlves of the department questions the use-
fulness of the bill In that the statute msbeen revised to limit
to facilities constructed prior to July 1, 1980. Facilities now recelving
funding or those which have received nding in the {Jast nay have unspeci-
fied "grandfather" rlg[hts under the present statute that prevent recovery '
of funds already grante

Qe of the purpose of this bill is evldenced b,/the recent
sale of the aska Hospital ' and Medical Center AM) to Inc
ANC wes constructed to operate as a non-profit oomnnt¥ hos ital.
state provided approximately $16,200,000 under AS 29.90 to offset app I’OXI-
% s 0 Iof t(?fe Aé%a{ plﬂ?acrta c?st fczr 1c:onstruclgt%on L no)tu%ﬁ ofDethe

sale 0) nc. (a for-profit corporation) the
rl?rm of Law researched the possibility of recgve of SP ate funding. part
of Law, in two separate oplnlons mdlcated that there did not
exist a statutory basis for recovery of thefu ng% uoon sale ofthe con-
structed facility to a for-profit mstltutlon R 4, 1982 menoan
dmto Commissioner Lee . file no, 82 ad Noerbe 12
1981 response letter to Senator Arliss Sturgulevvskl)

Passage of HB. 477 will provide a statutory basis for recovery of
ga/\everfor hospital ad health facility construction provided under” AS 29.90;
the recovery of funds nay be’limited to a time wen ad if the
statute is revised tO provide funds for rew construction.
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BILL ANALYSIS
Department Sh]"ﬂT(FTII"[][lH) B"NJTtH
Health and Social Services Rep. Martin HE 477
Dyatnat Ratlan
Support — This _bill is consistent wtth'the objectives of'the Department of Health
ad Social Services.and should be erj1acted. o
Dhision Dvagir JJ 0 Dia
% o ea....
) AQORNRSHEUHE f,
Gmats
N . - . 7-0 O;.
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e
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2 § Quaizdiad S pat for BY 2 b Qgizaiad Qooostianto Bl
Alaska State Hospital Association and
Alaska State

ical Association
3 RoogamBfaasd Bl

This bill prgiyos&s a neas for recovery of State funds for nonprofit or comrun
o/\rﬁdalht%selt _I_otr health facility construction in the event that the hospital
or he acili

gs becores a for-profit institution within 20 years of rel?:eipt
of the State funds.

4 Fisc Inpect: Nra Q Fad Nte Atadred ’
5 AvathetsRgosd

6 Gmats

Tre bill affects a am of the Department of Conmunity and Regional Affairs,
GSRA should review _hggforrmla for recovery of funds to tgccertaR%g that all
factors nay e obtained.



Nt S

? a ¥ I GF POUCH Y «STATE CAPITOL
TUM WIR0S!IL&™ s, s

LEGISLATIVE AFFAIRS AGENCY

M EMORANTDUM October 21, 1983
. - S3M -
SUBJECT: Repayment of state aid for hospital and heal%h
facility construction (Work Order No. 13-1519)
TO: Representative Terry Martin R
FROM: Edward H. Hein (m>

Legislative Counsel J

] I m 1 1

Enclosed is the bill draft we discussed over the telephone
"regarding repayment of state aid given under former AS 29.-
90.010 - 29.90.030. I have used the formula that appears in
19 AAC 30.061(b) for repayment of state aid if the hospital '
ceases to be ajhospital w.jthin 20 years. This formula prd-
/"vides for repayment of the original amount granted, plus or
\V>minus the proportionate share of any profit made or loss
/\Oincurred from the transfer of the hospital or health facility
(J;o a for-profit entity.

1A%

You should be aware that the bill is not immune from legal
challenge, although a court in that event is likely to up—

hold it. A for-profit corporation that wished to buy a hos— .
pital subject to the terms of the bill could raise the argu—
ment that it (the for-profit corporation) was eligible for
direct aid under the terms of former AS 29.90.030(2) and,
therefore, a penalty cannot now be attached to transferring
the aid to it indirectly through a sale or lease of the hos—
pital. Under the state aid program, a hospital sponsor did "=
not have to be a municipality or other nonprofit entity, as

did the sponsor of a health facility. Compare

AS 29.90.030(2) with AS 29.90.030(4). In fact, state aid

under the program was granted only to nonprofit sponsors, 1in -
part because of the Department of Community and Regional
Affairsl possibly erroneous interpretation of the law.

It is our opinion that such a challenge is not likely to
cause £hs bill, should it become lawT to-be overturned Tn
court. However-, the argument miglit~receive serious-consld-
eraflon by the court if raised.



Representative Terry Martin
Page 2
October 21, 1983

If you have any questions or comments, feel free to contact
me at your convenience.

&i.
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project; an allocable portion of the administrative and operatfa”
expenses of the grantee; the cost of financing the project, indodiz” A
interest on bonds issued to finance the project; and the coet ofotter ~
items, including any indemnity and surety bonds and premium* A om
insurance, legal fees, fees and expenses of trustees, deporitari#«*
financial advisors, and paying agents for the bonds issued as thefarair w
considers necessary; itdoes not include the cost of feasibility stafi®. "V.-.

(* 1ch 114 SLA 1971; an s44ch 71 SLA 1972; an 526 ch168SLA <

-i.iJUp Jvstli

V.VI
Revisor3 notes. - Formerly AS voters, see ch. 110, SLA 1972 isd ch. X
43.18.300. Renumbered in 1983. SLA 1973, Temporary and Sped*) Ad*

Cross references. — As tobond issues and Resolutions 1972 and 1973. /°,1>-~
topay the cor,lofcapital improvements for Legislative history report*. - far
civic, convention and community recre— reporton ch. 71, SLA 1972 tHCSSB MS
ation centers, which were rejected by the am H), see 1972 House Jounul, p. BM.

-------------- 14t
Chapter 90. State Aid for Hospital and Health
Facility Construction. -im -

[Repealed, 10 ch 95 SLA 1983. For present provisions, see
89, ch 95, SLA 1983, in the Temporary and Specirl™A Gm"

Chapter”95. Administration of Municipal >
Financial Assistance Prdgrams . = ry
Section Section
10. Allocation and distribution 30. Proratiofn of payment* - <

20. Qualification forminimum payment

moM=

Editor 3 notes. — Section 12, ch. 155, efTective, in order to pay the
SLA 1980 provides: "(a) Notwithstanding required by (8) of this section, th« *I**
other provisions ofsecs. 1- 11 ofthisact, tionsmade by the Departmentc*CjM *
(D) a municipality may not receive less nity and Regional Affairs to th**"*® ~
than $25,000 plus an area cost-of-living established inAS 29.88.035, AS2MFIFIW. V,
differential during the first fiscal year in and AS 29.90.020 shall be pronUdby™**
which this act isefTective; and (2) amunic— amount which reduces the *Hoceui*
ipality which would receive under AS  each account in equal proportion, *»d
29.88 [AS 29.88.010 — 29.88.045], added prorated amounts shall be mmlk*™>r* .
by sec. 2 of this net, less than 125 percent  these accounts, (©) For the firstottw *
oftheamount which itreceived for the last ~ years during which secs. 1- 10 ofutt*

fiscal year under AS 43.18.010 - are effective, payment ofan
43.18.045, repealed by sec. 11 of this act, & borough under AS 29.80 IAn
is, for each of the first five fiscal years - 29.88.045] may be made to m

during which secs. 1 - 10 of this act are  only Iif the borough assembly

effective, entitled to receive an amount allocate to each borough service ««e*"
equal to 125 percent of the amount which  the borough nt least the amount ofww*?
itreceived for the last fiscal year under the ~ that the service area received duruw»»

former provisions of AS 43.18.010 - last fiscal year under the fO1™ /7
43.18.045 in accordance with those provi— Of AS 43.18.010 - 43.18.045. Wn e«*>
sions. (b) For the first five fiscal years dance with those provisions. T

during which secs. 1 - 10 of this act are

210
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patients as of July 1 of the entitlement year.
(c) An applicant which is a municipality must
meet the following standards to qualify for a
payment under AS 29.89.030 for a health

facility:

(1) the applicant has and exercises the power
to provide health services as of July 1 of the
entitlementyear;

(2) the applicant agrees to spend, by the end
of the entitlement year, at least 20 percent of
the amount the applicant receives under AS
29.89.030 for the health facility, including the
cost-of-living differential allowed wunder AS
29.89.070, if any, on health services or the
operation and maintenance of the health

facility; and

(3) the applicant certifies that the money the
applicant receives under AS 29.89.030 for the
health facility, which the applicant does not
spend by the end of the entitlement year in
accordance with (2) of this subsection, is dedi-
health facilities and

cated irrevocably for

services.

(d) An applicant which is a volunteer fire de-
an organized
following
under

partment serving an area not in
borough or city must meet the
standards to qualify for a
AS 29.89.040:

payment

(1) the applicant is registered with the state
fire marshal and provides fire protection services
as of July 1 of the entitlement year, unless the
applicant has not previously received state aid
under AS 29.89;

(2) the applicant agrees to spend, by the end
of the entitlement year, at least 20 percent of
the amount the applicant receives under AS
29.89.040 on fire protection services; and

(3) the applicant certifies that the money the
applicant receives under AS 29.89.040, which
the applicant does not spend by the end of the
entitlement year in accordance with (2) of this
subsection, is dedicated irrevocably for the
operation and maintenance of the fire protec-
tion services.
which is a Native village

(e) An applicant

.cw L ,
K b

AFFAIRS 19 AAC 30.051

io aan -an r\c.i

government must meet the following standards
to qualify for a payment under AS 29.89.050:

(1) the applicant agrees to irrevocably dedi-
cate the payment the applicant receives under
AS 29.89.05G for a public purpose other than
the general administration of the Native village
government; and

(2) the applicant provides its residents with
at least one of the public facilities and services
listed in AS 29.48.030(1) - (6), (8) - (21) and
(23) asoflJuly 1ofthe entitlement year.

f

(0 If, during an entitlement year, an appli-
cant violates an agreement described in (a)(1),
(c)(2), or (d)(2) of this section, the division
will reduce the amount the applicant may
receive under this chapter during the applicant’s
next entitlement year by the amount received
by the applicant under this chapter in the en-
titlement year in which the violation occurs.
(Eff. 8/20/81, Reg. 79)
Authority: AS 29.89.020

AS 29.89.030

AS 29.89.040

AS 29.89.050
AS 29.89.090

19 AAC 30.060. POPULATION DATA. Re-
pealed 8/20 / 8 1 _
19 AAC 30.061. STANDARDS FOR PAY-
MENT OF AID UNDER AS 29.90. (a) The
department will not make a payment under AS
29.90 to an applicant unless

(1) if the hospital for the construction of
which the applicant seeks aid under AS 29.90
is a private hospital, the commissioner of health
and social services certifies to the department
that the assets of the private hospital are dedi-
cated irrevocably to a public purpose;

(2) the applicant is a municipality or non-
profit corporation;

(3) the governing body of the applicant
certifies that the total project cost, as estimated
by the applicant, is correct; and

legal
construction of

(4) the administrator or representa-
tive of the hospital for the
which the applicant seeks aid under AS 29.90
signs an containing the following

provisions:

agreement

19i22.4
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(A) if money received by the hospital

from an applicant under AS 29.90 for antic-
ipated project costs exceeds the amount
which the applicant is entitled to receive
under (c) of this section, the hospital agrees
to return to the state the difference between
the~amount received by the hospital and the

the applicant is entitled to receive;

f the hospital ceases to be a hospital

ned in AS§ 2y.9u.u3u(2) within 2U
years after the completion of construction,
the hospital agrees to return to the state an
amount equal to the fair market value of the
project at the time it ceases to be a hospital
as defined in AS 29.90.030(2) multiplied by
the amount of aid received by the hospital
under AS 29.90 and divided by total project
cost.

(b) An applicant may include a cost as part of
the total project cost for the purposes of AS
29.90 only if

(1) the cost does not exceed the fair market
value of the service or commodity provided to
the project;

(2) payment of the cost is reasonable and
necessary to complete the project;

(3) for land acquisition, the cost is limited
to land specifically purchased for the location
of the hospital, including adjacent land which is
necessary and convenient for the use of the
hospital;

(4) for site preparation and development,
the cost is limited to site preparation and de-
velopment of the land described in (3) of this
subsection; and

(5) for machinery and equipment acquisition,
the cost is limited to the machinery and equip-
ment required for construction of the hospital
and the initial equipment necessary for the hos-
pital to begin its operation.

(c) At applicant is entitled to receive under
AS 29.90 up to 25 percent of the total project
cost for the construction of a hospital. How-
ever, if the federal government pays 75 percent
or more of the total project cost, the applicant
is entitled to receive the difference between the

19-22.5
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19 AAC 30.061
19 AAC 30.081

amount paid by the federal government and the
total project cost.

(d) A hospital which is located outside the
corporate limits ofamunicipality may apply for
aid under AS 29.90 directly to the department.
A municipality must apply on behalf of a hos-
pital located within its corporate limits. (E ff.
8/20/81, Reg. 79)
Authority: AS 29.90.010
AS 29.90.020
AS 29.90.030

AS 44.47.050
AS 44.47.980

19 AAC 30.070. FINANCIAL REPORTS.

Repealed 8/20/81.

19 AAC 30.071. STANDARDS FOR MINI-
MUM PAYMENTS UNDER AS 29.95.020.
An applicant which applies for a minimum
payment under AS 29.95.020 must certify
to the department that the applicant has ful-
filled the eligibility requirements of AS
29.95.020 and must submit to the department
the supporting evidence the department may
require. (Eff. 8/20/81, Reg. 79)
Authority: AS 29.88.040
AS 29.89.090
AS 29.95.020

19 AAC 30.080. PREPAYMENT AND
BUDGETS. Repealed 8/20/81.

19 AAC 30.081. PAYMENTS UNDER SEC.
12, CH. 155, SLA 1980. (a) Notwithstanding
the other provisions of this chapter, until June
30, 1985, a municipality is entitled to receive
under this chapter an amount equal to 125
percent of the amount it received under AS
43.18.010 - 43.18.045 for the fiscal year
ending June 30, 1980. To receive a payment
under this section, the municipality must
submit an application to the department in
accordance with 19 AAC 30.011 and comply
with the provisions of 19 AAC 30.021.

(b) In accordance with sec. 12(b), ch. 155,
SLA 1980, during each state fiscal year until
June 30, 1985, the division will reduce the
amount allocated under AS 29.95.010 to the
accounts established in AS 29.88.035, AS
29.89.080, and AS 29.90.020 by the amount
necessary to make the payments described in
(a) ofthis section.



MEMORANDUM State of Alaska

T0: Hon. Lee McAnemey, Commissioner DATE: May 4, 1982
Department of Community & Regional
Affairs FILE NO: 366-629-82

» TELEPHONE NO: 465-3600

FROM: W ILSON L. -CONDON subject:Humana purchase of
Alaska Hospital

Assistant Attorney General

You have requested our opinion concerning your re—
sponsibilities relating to the recovery of money paid under AS
29.90 and AS 43.18 to a nonprofit corporation to aid in the
construction of the.Alaska Hospital if the nonprofit corpora—

tion sells the hospital to a profit-seeking corporation. These
payments have been made to the nonprofit corporation for at
least six years. We conclude that under the provisions of ex—

isting law as applied to the circumstances of the sale of the
-Alaska Hospital, you may not obtain or attempt to obtain recov-—
ery of this money and, thus, may enter into an agreement pro—
viding that the state will not seek recovery of the money.

The provisions of AS 29.90 and the regulations which
implement it (19 AAC 30.061) authorize the payment of a grant
to a nonprofit hospital sponsor to defray part of the cost of

constructing the sponsor®s hospital. Under AS 29.90.010, money
received by a hospital sponsor for construction of the hospital
may not be used for any other purpose. You have not suggested

.that the nonprofit corporation in this instance has used the
money it received other than as required by AS 29.90.010.

Nothing in AS 29.90 or in the regulations adopted un-

er AS 29.90 requires.or even authorizes the state to attempt

0 recover money.paid to a nonprofit corporation acting as a
ospital Bponsor for the purposes of AS 29.90 should the non-
rofit"corporation, after completion of the construction, de-
ide to sell the hospital to a profit-seeking corporation. As-
uming a similar silence in the grant contract itself, there is
o contractual, statutory, or regulatory basis for an action to
recover this money. Moreover, the nonprofit corporation would
have had no real notice that such -recovery could be sought in
the event of a sale of the hospital to a profit-seeking corpo—
ration or to any other entity.

This conclusion is not prevented by article IX, sec-
tion 6, of the state constitution, which prohibits the use of
public money except for a public purpose. The purpose of AS
29.90 1is to encourage and assist in the construction of hospi-
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tals for the benefit of the residents of the state. This is
plainly a legitimate public purpose. The provision of AS 29.-
90.010 referred to above assures that the money granted to a
hospital sponsor will be used for this public purpose by pro—
hibiting any other use. The underlying purpose of AS 29.90 is
to assure that hospitals constructed with assistance from a
grant made under AS 29..90 will be available to serve the Alaska
public. Again, this is a legitimate public purpose, and it 1is
adequately protected by the provisions of 19 AAC 30.061(a)(4)-
(B), which require repayment .of an amount,..determined in part
by the amount of the"grant, 9f" the hospital ceases"."to be used m
as a-hospital within.20 years after.the completion of construc-

7: *7-“in the documents by which the sale of.the Alaska Hos —
pital is accomplished, there should-be provisions relating to
the requirements of 19 AAC 30.061(a)(A)(B). In addition, the
sale documents should require that the hospital be used for a |,
public purpose. " ;While"this would probably be an.inherent re-.*
quirement of the grant contract issued under AS 29.90, we un—
derstand that"the Alaska Hospital has also received aid under
AS 29.89. Under AS 29.89.0A0(d), any accumulation of assets by
a nonprofit corporation or other recipient under that section
must be dedicated irrevocably to a public purpose. The public
purpose requirement 1is satisfied if the hospital continues to
be operated as a hospital and 1is available to all members of

the public equally. "Assets," for the purposes of AS 29.89.-
040(d); would include the buildings, land, equipment, accounts,
and other property of the hospital. \

The conclusions we have reached in this memorandum s
apply to money paid-under AS. 29.90 and the predecessor provi —
sions -in AS 43.18 and are based upon the particular circum-
stances"of the Alaska Hospital. Those circumstances, involve a
nonprofit corporation, which in good faith applied for and ac—
cepted assistance under AS 29.90 at least as early as six years
before the proposed sale of the"hospital, and which now seeks to
sell the hospital to a profit-seeking corporation with which it
has no affiliation. The conclusions reached in this memorandunm
confirm the advice provided by Thomas H.. Robertson of this of—
fice in a letter dated November .12, 1981 to Senator Sturgelew-
ski. We do-not express an opinion at this time concerning the"
recovery of payments made under AS 29.90 to a nonprofit corpo—
ration under circumstances which would suggest an attempt to
circumvent the eligibility requirement of .19 AAC 30.061(a)(2).

KEV/pijg
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POUCH K - STATE CAPITOL
JUNEAU, ALASKA 99811

OFFICE OF THEATTORNEY GENERAL PHONE : (907) 465-3600
465-3603

November 12,1981
of* A"- r"N e — -

The Honorable Arliss Stur“guleWski

Alaska State Legislature 72
2957, ,Shel don Jackson Street 11 . .
Anchorage, ,AK ,99504 ~ ; (o] ve ot
- . " ST LW A O : mJm * .
-t - 2 Re: Financial Assistance for n
* 70" Hospital Construction
Our File: J-66-228-82
Dear Senator Sturgul ewsk i - _ 7

,;You have asked whether financial assistance provided
a non-profit corporation for hospital construction must be
refunded if the hospital is sold to a profit-making corportion.

c':/ . The answer to. your question 1is not. clear. !'“Our con-—
clusions "are set forth at the end of this letter.” AN

Financial assistance for hospital construction has
until recently been available from the Department of Community
and Regional Affairs under AS 43.18.010(,i). J./ Since the

1/ Until itwasrepealed by ch. 155, SLA 1980, AS 43.18.010(]j)

provided: *: . - - * R

--CJ) If construction of afacility began after January 1,
£ T968 and state matching aid for construction approved
for payment to the 1local government or other facility
sponsor constitutes less than 25 per cent ofthe total
"A"project cost, the state shall pay to:the localegovernment
-mor other faci lity"ponsor each fiscal year a sum equal er
"-mto $2,500 a bed for-the maximum number-of beds provided
c. for in the construction design of the facility™* State
.cid provided for in this subsection shall <continue until
the local government or other facility sponsor has

received an amount which, combined with state matching
money for construction of the facility, wequals 25 per
cent of the total project cost. No funds received for

construction shall ©Dbe used for any other purpose.

C

03-C5LH
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adoption of ch. 155, SLA 1980, it has been available wunder

AS 29.90.010. 2/ The operative Jlanguage of each statute is
largely identical. 3/

The 1issue that you have raised 1is not specifically
addressed by either AS 43.18.010(jJj) or AS 29.90.010. 4/ Admin
istrative regulations adopted under AS 43.18.010(jJ) did not
focus on the wuse of the facility to be constructed. 5/ Admin-

2/ AS 29.90.010 provides:

State Aid for Hospital Construction. ITf construction
of a hospital began after January 1, 1968, and state
matching aid for construction approved for payment to
the municipality or other hospital sponsor constitutes

. less than 25 percent of the total project cost, the
department shall pay to the municapality or other
hospital sponsor each fiscal year $2,500 a bed for the
maximum number of beds provided for in the construction

e__"e"design of the facility or five percent of the total
project cost, whichever 1is greater. State aid provided
for in this section shall continue until the municipality

:1: e tormother hospital sponsor has received an amount which,
combined with state matching money for construction of
the hospital, equals 25 percent of the total project

.cost. Money received for-construction may not be wused

for any other purpose.-

3/ Several differences do exist. Among them 1is the fact
that financial assistance for construction of other health
facilities 1is no longer available. See Memorandum of Advice
from Rodger W. Pegues to the Hon. Lee McAnerney dated August
29, 1980. The statutory exclusion of profit-making corpora—
tions, which could be found 1in the definition of "health
facilities” at AS 43.18.010(1)(2)( was eliminated by this
change. The exclusion 1is now embodied 1in 19 AAC 30.061(Ca)(2)

which, presumably, was adopted by the Department of Community
and Regional Affairs to assure that administration of AS 29.-

90 accords with legislative expectations, furthers a public
purpose, or both. e “Fr el - - -
4/ We assume that all funds "received for construction” were

Tn fact used for that purpose.

5/ See 19 AAC 30.020(9), as repealed August 20, 1981.
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Court 1in State of Alaska v. Lake Otis Clinic, 1Inc., C.A* No.
77-1041 Consolidated. Tj In that case the Department of Commu—
nity and Regional Affairs attempted to apply Hill-Burton
guidelines and was chided by the court for having failed to

adopt them as administrative regulations. See also, Kenai
Peninsula Fishermans Co-op Ass™n, Inc. v. State, 628 P.2d
897 (Alaska 1981). The Lake Otis Cline case 1is on appeal on

other grounds and, since it concerns the obligations of a
recipient of assistance under AS 43.18.010(jJj), may ultimately
have additional relevance to your 1inquiry.

Vol . . v .

We believe, 1in light of the foregoing, that neither
the Al aska-Legislature nor the Department of Community and
Regional Affairs has provided a clear answer to your question.
IT the Department of Community and Regional Affairs undertook
to require repayment under existing authority, %/ it would
probably be unsuccessfuT. The result, whi-chi is of marginal
validity under art. 11X, sec. 6,! J7/ is that any funds generated
by the sale would be dissipated in pursuit of charitable or

7/ See Memorandum of Decision and Order dated May 22, 1979.

JB/ The amendment of existing regulations may be of significant
value 1if, despite the demise of the Hill-Burton Progranm,
additional funds are to be distributed under AS 29.90.010.
Regulations may have, retroactive application under the limited
circumstances set out in AS 44.62.240.

9/ This provision of the Alaska Constitution provides that
T[n]Jo tax shall be levied, or appropriation of public money
made, or public property transferred, nor shall the public
credit be used, except for a public purpose.™
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other purposes under restrictions generally applicable to
non-profit corporations. JLO/ "o

Please do not hesitate to contact this office if
your have further questions 1in this regard.

Very truly yours,

WILSON L. CONDON
ATTORNEY GENERAL

tr.e A:asite t*.1 v re r..;;r ti.u u o« /

oBy; AN

Thomas H. Robertson
me Assistant Attorney General

THR/jaf  ="-. .

cc: Lee McAnerney
Commi ssi oner
Department of Community
& Regional Affairs

Helen D. Beirne . -

Commi ssioner

.Department of Health &
Social Services

10/ See generally AS 10.20.005 - 725. A non-profit corpora-—
tion may be organized for any purpose, 1including charitable,
religious, benevolent, eleemosynary, educational, civic,
cemetery, patriotic, political, social, fraternal, literary,
cultural, athletic, scientific, agricultural, horticultural,
animal husbandry, professional, commercial, trade association
trade union, and 1industrial purposes. Upon dissolution, an

attempt could be made to compel the transfer of any proceeds
of the sale to a non-profit corporation with substantially
similar purposes wunder AS 10.20.295(3).
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Private corporations buylngj up publ iIc hospitals

=By WILLIAM C. REMPEL

"-and ALAN GOLDSTEIN
1ITha Ua Angelas Tinmes

I” CRAWFORDSVILLE. Ind.
Culver Memorial, a 192CH
£vintage public hos, Ital, is *-
"antiquated and crowded li;<
"patients are prepared lor sur
"gery In hallways outside the
£ operating rooms. Expectant
I lathers share a common wait-
lI'In. room with families of
e=dying patients, and visitors
3and patients often have to
mshare the same elevators.
5 A chronic plumbing prob-
ljlem periodically causes sew-
wage to drain into a basement
.corridor, and for years the
£ hospital has lived with poten-
;; tlally hazardous lire code vilo-
«=latlons. When an engineering

.survey detailed many struc-.

£ tural deficiencies. adroinistra-

* tors began searching for man- :

ey to make major Improve-
«meats.
£ But Montgomery Coun

tEhfficlals would not subsidise.

£ replacement of the tax-sup-
«=ported hospital or major reno-
avatlons. Advised that the hos-
Spltel was a poor credit risk,
£they also refused to under:
"writea bond Issue.

U Out of financial despera-
ation, Culver Memorial did
Ij what an Increasing number of
£ hospitals are doing — It
.turned to private Industry,
SThe county sold Its hospital to’”

£a profit-making medicals,.

- Kchain. American Medical 1n-
"UroannainKh %
-Hills, Oillf.
i£ Thetile was another exam-
*ple of a strategy (or survival

.lﬁ%&}g%ﬁ? am WI Iﬁugﬁﬁ

access

rare and raise the cost'of-'

irroedlcal treatment for every*

Tl p#‘%gh%d)nal fllsﬂ

i: "The
irelosest

Uhealth Insurance we bave -

£'sald Deborah L. Bauer, ad-

> miniatrator of the Nationals ties. They bave

-m§Socialized-medicine.isdead.and.buried. Publ IC thip>

access to health care is very desirable/but Itcan The
achieved without economically viabletidspltalsJ9*"w*-

i.Ttt P law/rooi — Walter Welsman, president, Americen_Medlcal Inlemallonal- b f e,. fut you also deliver
- Tt 1-——— - mucil ¥yj ce. xiul alter=*
broke down
- .ty ward had
rooms. For
dan staff
survey showed that hal Medical International see the;JrMore alsrming to critics is* for-profli medical centers

those in the rural area i
lag treatment checked k-.0
-hospitals outside the county

— until the hospital sold out’

to American Medical.- -

The same chain bought Col-
Itn Memorial, a 168-bed public
hospllal In McKlnne Texas..
after voters rejecte 'a bond”
issue to raise taxes.-Collin
was chronically short of eV-

—erythlng from Intravenous

uipment to| therimomgte rab e, It can't bes4-because they could not atlord.j.

WIE hospital La% 63 nﬁ( [rs lmjcu economlcal%fi*to pay a deposit,';E«ch dellv-,. ,,\&SM’I‘:O"JSVWG
ataff to bring In pens and.arld , LVVIabIe hospitals.” -'IE*'ered ‘a child, at the public —OPE”S perh
staplers from home. 7 WWhat Worries ies public Inter- hospital.In a: neighboring

ublic hospitals are Vflort-
ing on borrowed lime," said
.Gary Rowe, executive dlrec-
tor ‘at Culver Memorial'for

nearly 10 yean. "This country ;

ts lit for a serious shock.

X.

trend ss part o( the move,’
away from government-pro- 1. being denied access to former
vided health care. - ,W.-f2. ] Publlc hospitals — or being
- "What we're seeing now, Is‘»J."dumped"”, on distant public
< deregulation and an entrust-1- hospitals — because of their
log of that field to private;i-,,Inability to pay.
- health care firms," said Wal-ij .. In rural Georgia, for In-
ter Weisman, presldent otltstance, several women com-
-Amerlcan Medical Interna-tt. plalned to an Atlanta newspa-
.tional. ."Soclnliled medicine-per that, they mwvere _denied
I 'Is dead and buried. Public:\'admlislon for maternity care
access to health care is very'hat a former-public hospital

the prospect of needy patients

est groups it that "economl- .-.county.;
achieved by raising fees-and'ttor of the Medical Center ol
-.denying quality treatment to{” Central Georgia, a pubUc hos-
persons urable to paﬁforiu-.j ;pltal outside Macon, said his
"Profit-making hospitals :Vhospital la resisting patient

n

Public hospitals, have been- :might not be ai motivated to atransfers from the for-profit_

. operating out of a shoestring
box, setting nothing aside for
a rainy
be closing
Some V-
hllad]eJRhla ucn

awniJa- BWTWaH AW

In renovatlou costs seven
years ago — already have
closed. Others have put out
"For Sale”. eigris when fundi
my for A
was not avallable,.-
Riding to tba rescue’ M/Ith

hezéltht bankt accounts andA
onae et AR

are Increasingly eager to pur- V bora baby bome until an t8<
public faclU-j.,000 bill was
the financial. yI hospital waa

chase struggling
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Introduced: 1/9/84

Referred: Health, Education &
Social Services and
Finance
IN THE HOUSE BY MARTIN

HOUSE BILL NO. 477

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to repayment of state aid for hospi -

tal and health facility construction."

BE 1T ENACTED BY THE LEGISLATURE OF THE STAI"E OF ALASKA:

* Section 1. AS 29.90 is amended by adding a new section to read:
Sec. 29.90.040. REPAYMENT OF STATE AID. 1f, within 20 years
after receiving state aid under former AS 29.90.010 - 29.90.030, a
sponsor of a hospital or health facility sells, leases, or otherwise

transfers the hospital or health facility other than to a municipal-

ity, nonprofit corporation, or other nonprofit sponsor, the sponsor

that received the aid shall return to the state an amount equal to the

fair market value of the hospital or health facility at the time of

the sale, lease or transfer, multiplied by the amount of aid received

by the sponsor and divided by the total construction cost.
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