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O r i g i n a l  s p o n s o r s *  M a r t i n  e n d
B e t t i s w o r t h

I K  T H E  H O U S E  B Y  T H E  F I N A N C E  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  4 6 6  ( F i n a n c e )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d *  " A n  A c t  r e l a t i n g  t o  a p p r o p r i a t i o n #  t o  a n d  f i s c a l

• •

' *>v "

p r o c e d u r e s  o f  t h e  U n i v e r s i t y  o f  A l a s k a i  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T E E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A *

*  S e c t i o n  1. A S  3 7 . 0 7 . 0 8 0 ( e )  i a  a m e n d e d  t o  r e a d *
/

(e) T r a n s f e r s  o r  c h a n g e s  b e t w e e n  o b j e c t s  o f  e x p e n d i t u r e s  o r  

b e t w e e n  a l l o c a t i o n s  n a y  b e  m a d e  b y  t h e  h e a d  o f  a  s t a t e  a g e n c y  u p o n  

a p p r o v a l  o f  t h e  d i v i s i o n .  H o w e v e r ,  t r a n s f e r s  o r  c h a n g e s  b e t w e e n  

o b j e c t s  o f  e x p e n d i t u r e s  o r  b e t w e e n  a l l o c a t i o n s  m a y  b e  m a d e  b y  t h e  

B o a r d  o f  R e g e n t s  o f  t h e  U n i v e r s i t y  o f  A l a s k a  i n  a c c o r d a n c e  w i t h  p r o c e­

d u r e s  e s t a b l i s h e d  b y  t h e  B o a r d  o f  R e g e n t s  a n d  t h e  O f f i c e  o f  M a n a g e m e n t  

a n d  B u d g e t .  T r a n s f e r s  [NO T R A N S F E R S ]  m a y  n o t  b e  m a d e  b e t w e e n  

a p p r o p r i a t i o n s  e x c e p t  a s  p r o v i d e d  i n  a n  a c t  m a k i n g  t h e  t r a n s f e r s
• * ‘ • ' * ' •’ • . , * i . ■. ‘ .

b e t w e e n  a p p r o p r i a t i o n s .

*  S e c .  2. A S  3 7 . 0 7 . 0 8 0  is a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d *

(i) N o t w i t h s t a n d i n g  (h) o f  t h i s  s e c t i o n ,  t h e  i n c r e a s e  o f  a n  

a p p r o p r i a t i o n  i t e m  b a s e d  o n  a d d i t i o n a l  f e d e r a l  o r  o t h e r  p r o g r a m  r e ­

c e i p t s  n o t  s p e c i f i c a l l y  a p p r o p r i a t e d  m a y  b e  e x p e n d e d  b y  t h e  B o a r d  o f  

R e g e n t s  o f  t h e  U n i v e r s i t y  o f  A l a s k a  i n  a c c o r d a n c e  w i t h  p r o c e d u r e s  

e s t a b l i s h e d  b y  t h e  B o a r d  o f  R e g e n t s  a n d  t h e  O f f i c e  o f  M a n a g e m e n t  a n d  

B u d g e t *
i

*  Se c .  3. A S  3 7 . 2 5  ie a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d *

S e c .  3 7 . 2 5 . 0 4 0 .  A P P R O P R I A T I O N S  F O R  O R G A N I Z E D  R E S E A R C H .  (a) A n  

a p p r o p r i a t i o n  to t h e  U n i v e r s i t y  o f  A l a s k a  f o r  o r g a n i z e d  r e s e a r c h  is

- 1 -  * C S H B  4 6 6 ( F i n )
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v a l i d  f o r  t h e  d u r a t i o n  o f  t h e  p r o j e c t  a n d  t h e  u n e x p e n d e d  b a l a n c e  f o r  

t h e  p r o j e c t  s h a l l  b e  c a r r i e d  f o r w a r d  to  s u b s e q u e n t  f i s c a l  y e a r s .

<b) B e t w e e n  J u l y  1 a n d  D e c e m b e r  3 0  o f  e a c h  f i s c a l  y e a r  t h e  B o a r d  

o i  R e g e n t s  s h a l l  f i l e  w i t h  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  a s t a t e­

m e n t  o f  t h e  a m o u n t  o f  t h e  u n e x p e n d e d  a n d  u n o b l i g a t e d  b a l a n c e  o f  a p p r o­

p r i a t i o n s  t o  b e  c a r r i e d  f o r w a r d  t o  t h e  n e x t  f i s c a l  y e a r  u n d e r  t h i s

s e c t i o n .

Cc) T h i s  s e c t i o n  a p p l i e s  o n l y  t o  a p p r o p r i a t i o n s  s p e c i f i c a l l y

d e s i g n a t e d  b y  t h e  l e g i s l a t u r e  t o  b e  f o r  o r g a n i s e d  r e s e a r c h  a n d  s u b j e c t  

t o  t h i s  s e c t i o n .

*  S e c .  4. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  0 1 . -  

1 0 . 0 7 0 ( c ) .
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M E M O R A N D U M November 3, 1983

SUBJECT:

TO:

FROM:

D e d ic a t io n  o f  i n t e r e s t  earned on U n iv e r s i t y  o f  
A la s k a  in ves tm e n ts  
(Work Order No. 13-1543)

R e p r e s e n ta t iv e  T e rry  M a r t in

K e ith  B. Levy 
L e g i s l a t i v e  Counsel

Enclosed i s  a r e v i s i o n  o f  Work Order 13-1543, r e l a t i n g  t o  
th e  f i s c a l  procedures o f  th e  U n iv e r s i t y  o f  A la ska . A t  your 
r e q u e s t,  I  have in c lu d e d  i n  s e c t io n  two o f  t h i s  d r a f t  a 
p r o v is io n  a l lo w in g  i n t e r e s t  earned on U n iv e r s i t y  in ves tm e n ts  
t o  be d e p o s ite d  d i r e c t l y  i n t o  th e  U n iv e r s i t y  o f  A laska 
w orking  c a p i t a l  re se rv e  fund (AS 1 4 .4 0 .29 6 ) w ith o u t  an 
a p p r o p r ia t io n  from th e  l e g i s l a t u r e .  You should be aware 
t h a t  t h i s  p r o v is io n  may be i n  v i o l a t i o n  o f  the  p r o h ib i t i o n  
a g a in s t  d ed ic a ted  funds i n  th e  C o n s t i t u t io n  o f  the S ta te  o f  
A la s k a .

A r t i c l e  I X ,  s e c t io n  7 o f  th e  s t a t e  c o n s t i t u t io n  p r o v id e s :

The proceeds o f  any s t a t e  t a x  o r  l ic e n s e  s h a l l  not 
be d ed ic a ted  t o  any s p e c ia l  purpose, except as 
p ro vid e d  i n  s e c t io n  15 o f  t h i s  a r t i c l e  [th e  A laska 
Permanent Fund] o r  when r e q u ir e d  by the  fe d e r a l  
government f o r  s t a t e  p a r t i c i p a t i o n  i n  fe d e r a l  
programs. T h is  p r o v is io n  s h a l l  n o t  p r o h i b i t  th e
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continuance o f  any d e d ic a t io n  f o r  s p e c ia l  purposes 
e x i s t i n g  upon th e  date o f  r a t i f i c a t i o n  o f  t h i s  
s e c t io n  by the  people o f  A la s k a .

Thus, th e  s t a t e  c o n s t i t u t io n  p r o h ib i t s  th e  d e d ic a t io n  o f  
c e r t a in  s t a t e  revenues to  any s p e c ia l  purpose except f o r  
th re e  s p e c i f ic  e x c e p t io n s :  th e  A la ska  Permanent Fund,
p a r t i c i p a t i o n  i n  fe d e r a l  programs, and funds g ra n d fa th e re d  
in  a t  th e  t im e  th e  c o n s t i t u t io n  was adopted. I t  seems c le a r  
t h a t  th e  p r o v is io n  i n  your b i l l  r e q u ir in g  th e  d e d ic a t io n  o f  
i n t e r e s t  income does n o t  f a l l  i n t o  any o f  th e  e xc e p tio n s  
e x p r e s s ly  p ro v id e d  f o r  i n  th e  d e d ic a ted  funds c la u s e .

Two q u e s t io n s  are presented by your b i l l  w it h  re s p e c t t o  the  
d ed ic a ted  funds c la u s e .  F i r s t ,  i s  i n t e r e s t  income a " s ta te  
ta x  or l ic e n s e "  w i t h i n  the  meaning o f  a r t i c l e  I X ,  s e c t io n  7 
o f  th e  s t a t e  c o n s t i t u t io n  such "hat th e  d e d ic a te d  funds 
c la u se  a p p l ie s  a t  a l l ?  Second, does d e p o s it in g  t h a t  i n t e r ­
e s t  income i n t o  th e  U n iv e r s i t y  o f  A la ska  w orking c a p i t a l  
reserve  fund so t h a t  i t  may be used w it h o u t  an a p p r o p r ia t io n  
by th e  l e g i s l a t u r e  amount t o  a d e d ic a t io n  t o  a s p e c ia l  
purpose?

The meaning o f  " s ta te  ta x  or l ic e n s e " :

In  a re c e n t d e c is io n ,  the  Supreme C ourt o f  A la ska  considered 
whether c e r t a in  mandatory t a x  assessments to  be p a id  
d i r e c t l y  to  p r iv a t e  a q u a c u ltu re  a s s o c ia t io n s  amounted t o  a 
" s ta te  t a x  o r  l ic e n s e "  t h a t  would in vo ke  th e  d e d ic a te d  funds 
c la u s e . S ta te  v .  A l e x , 646 P . 2d 203 (Alaska 1982). 
C oncluding  t h a t  th e  assessment d id  come w i t h i n  th e  am bit o f  
th e  d e d ic a te d  funds p r o v is io n ,  th e  c o u r t  c i t e d  1975 A laska 
Op. A t t y .  Gen. No. 9 w ith  a p p ro v a l:

. . . i t  i s  our c o n c lu s io n  t h a t  th e  d e d ic a t io n  o f  any 
source o f  p u b l ic  revenue: t a x ,  l ic e n s e ,  r e n t a l ,  
s a le ,  b o n u s - r o y a lt y , r o y a l t y ,  o r  w hatever i s  
l i m i t e d  by th e  s ta te  C o n s t i t u t io n  t o  those
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e x i s t i n g  when th e  C o n s t i t u t io n  was r a t i f i e d  or 
r e q u ir e d  f o r  p a r t i c i p a t i o n  i n  fe d e r a l  programs. 
(Emphasis added.)

A le x ,  supra, a t  210. T h is  language in d ic a t e s  t h a t  th e  
Supreme C ourt ta k e s  a v e ry  broad view  o f  th e  k in d s  o f  r e ­
venue t h a t  amount t o  a s t a t e  t a x  o r  l ic e n s e  w i t h i n  th e  mean­
in g  o f  th e  d e d ic a te d  funds p r o v is io n .  A c c o rd in g ly ,  th e r e  i s  
a s tro n g  p o s s i b i l i t y  t h a t  th e  C ourt would c o n s id e r  i n t e r e s t  
income a s t a t e  t a x  o r  l ic e n s e  t h a t  may n o t be d e d ic a ted  t o  a 
s p e c ia l  purpose under th e  s ta te  c o n s t i t u t io n .  Since th e  
is s u e  has n o t  been p laced  sq u a re ly  b e fo re  th e  C o u rt,  how­
e v e r,  i t  rem ains an open q u e s t io n .

The d e d ic a t io n  o f  i n t e r e s t  income to  a r e v o lv in g  fu n d ;

L a s t y e a r ,  th e  A tto r n e y  General re le a s e d  an o p in io n  p r o v id ­
in g  a w e l l  reasoned thorough d is c u s s io n  o f  th e  d ed icated  
funds c la u s e .  1982 A laska  Op. A t t y .  Gen. No. 13. That 
o p in io n  s p e c i f i c a l l y  d iscu sses the  second q u e s t io n  r a is e d  by 
your b i l l :  th e  a p p l i c a b i l i t y  o f  th e  d ed icated  funds clause
to  i n t e r e s t  income t h a t  i s  re tu rn e d  to  a r e v o lv in g  fund .
The o p in io n  acknowledges t h a t  an argument could  be made t h a t  
p la c in g  i n t e r e s t  generated by a fund back i n t o  th e  fund 
w ith o u t  an a p p r o p r ia t io n  by th e  l e g is la t u r e  does n o t v i o l a t e  
th e  purpose o f  th e  d ed ic a ted  funds c la u s e : to  a l lo w  the
l e g i s l a t u r e  t o  r e t a i n  c o n t r o l  o f  s ta te  revenues. However, 
th e  A tto r n e y  G eneral reached th e  f o l lo w in g  c o n c lu s io n  w ith  
which I  agree:

A d i f f i c u l t y  t h a t  a r is e s  from th e  v iew  t h a t  th e  
d e d ic a te d  funds p r o h ib i t i o n  i s  n o t a p p lic a b le  t o  
i n t e r e s t  o r  in ves tm e n t income on separate  funds i s  
t h a t  i t  p e rm its  s t e a d i ly  in c r e a s in g  amounts o f  
money t o  be re c e iv e d  and used by s t a t e  departments 
and agencies w ith o u t  l e g i s l a t i v e  c o n t r o l  through 
th e  a nnual budget process. T h is  i s  p r e c is e ly  th e  
problem  posed by th e  d e d ic a t io n  o f  revenue sources
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which th e  d r a f t e r s  [o f th e  s t a t e  c o n s t i t u t io n ]  
sought t o  a v o id .  For t h i s  reason, w h ile  we are 
n o t c e r t a in  about th e  l i k e l y  outcome, we doubt 
t h a t  a b la n k e t  e x c e p tio n  f o r  d e r iv a t i v e  income 
would be approved by th e  c o u r ts .

1982 A laska  Op. A t t y .  G en., No. 13 a t  16. Thus, i n  l i g h t  o f  
the  s i g n i f i c a n t  amounts o f  i n t e r e s t  generated by v a r io u s  
s ta te  funds and th e  broad vie w  o f  the  d e d ic a te d  funds c la u s e  
taken by th e  Supreme C o u rt,  th e  d e d ic a t io n  o f  i n t e r e s t  
income to  the  U n iv e r s i t y  o f  A laska w orking  c a p i t a l  re s e rv e  
fund i s  a t  l e a s t  open t o  c o n s t i t u t i o n a l  a t ta c k .

Moreover, your b i l l  may p re s e n t an even g r e a te r  
c o n s t i t u t io n a l  problem  than t h a t  d iscussed i n  th e  A tto r n e y  
G e n e ra l's  o p in io n .  T h is  i s  because th e  A tto r n e y  G e n e r a l's  
o p in io n  considered o n ly  th e  d e d ic a t io n  o f  the  i n t e r e s t  
earned from a p a r t i c u l a r  fund to  t h a t  fund i t s e l f .  S e c tio n  
2  o f  your b i l l  d i f f e r s ,  however, i n  t h a t  i t  would d e d ic a te  
th e  i n t e r e s t  earned on a l l  in ves tm e n ts  made by the  
U n iv e r s i t y  o f  A la sk a  to  th e  w orking c a p i t a l  re s e rv e  fund . 
Thus, the r e l a t i o n s h ip  between th e  fund and the  i n t e r e s t  
income which th e  A tto r n e y  General considered  s i g n i f i c a n t  
seems to  be la c k in g .

In  c o n c lu s io n , w h ile  th e  a p p l i c a b i l i t y  o f  th e  d e d ic a te d  
funds c la u se  to  i n t e r e s t  income remains undecided, th e r e  are 
stro n g  in d ic a t io n s  t h a t  such a d e d ic a t io n  o f  funds may be 
u n c o n s t i t u t io n a l .  As an a l t e r n a t i v e ,  th e  l e g i s l a t u r e  m ig h t 
c o ns id e r in c lu d in g  a p r o v is io n  i n  the annual budget b i l l  
a p p r o p r ia t in g  a l l  i n t e r e s t  income earned on funds h e ld  by 
th e  U n iv e r s i t y  o f  A la sk a  to  the  w orking c a p i t a l  re s e rv e  
fund . T h is  would n o t  guarantee t h a t  th e  i n t e r e s t  would be 
a p p ro p r ia te d  to  th e  fund i n  fu t u r e  y e a rs ,  b u t  i t  would 
p ro v id e  t h a t  money t o  th e  u n iv e r s i t y  on an annual b a s is  and 
a ls o  c ircum vent th e  c o n s t i t u t i o n a l  problem.

KBLiojb
J l /d 0 1 4
Enclosure



M E M O R A N D U M S t a t e  o f  A l a s k a

to: Jay Hogan, Associate Director date: January 12, 1984
Division of Budget Review
Office of Management & Budget file no: 366-588-83
Office of the Governor

TELEPHONE NO: . 465-3600

subject: University of Alaska
investment power re 
interest income

This memorandum responds to a request for opinion made 
by your predecessor dated April 19, 1983. Our advice was re­
quested concerning the status of receipts earned by the Univer­
sity of Alaska, and the treatment of interest income earned by 
the University of Alaska through the deposit of those receipts in 
an interest bearing account. We believe that certain funds held 
by the university may be invested and the legislature may appro­
priate interest as a source of funding separate from the state 
general fsmd. However, the investment power of the university 
does not extend to money which represents unrestricted state rev­
enue appropriated to the university.

Specifically, you have asked "what authority is there 
to treat interest income as a program receipt?" The term "pro­
gram receipts" is not defined by law. That term has been used to 
describe a source for certain appropriations included in the ex­
ecutive budget. Generally, the money is paid to a state agency 
by a third party in trust, for a specific purpose, or as a custo­
dian, or as a consequence of authorized activities of the agency. 
For most executive branch agencies, receipts are paid monthly 
into a program receipts account within the state treasury (also 
referred to as the "general fund"). Each fiscal year the legis­
lature appropriates money based on estimates contained in the 
governor's budget. If program receipts exceed the estimates, the 
agency may expend the money only after it submits a revised pro- 
gram_ for approval by the office of management and budget. AS 
37.07.080(h). These appropriations are considered made from a 
funding source other than the general fund. However, the desig­
nation of program receipts as a separate source of funding in the 
executive budget is not appropriate for all of that revenue. 
Rather, some of the revenue can properly be considered separate 
because it is held in trust or as a custodian. The remainder 
must be considered unrestricted revenue: that is, the money is
not held by the state as custodian nor held in trust for a spe­
cific purpose but is available for appropriation for any purpose.

G e n e r a lly ,  program r e c e ip ts  are accounted f o r  as a se­
p a ra te  fu n d in g  source f o r  e i t h e r  o f  the f o l lo w in g  two reasons:
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(1) by doing so the amount of general fund expenditures appears 
to be reduced without reducing spending; and (2) an agency can be 
encouraged to capture program receipts which it might otherwise 
lose for lack of a proper incentive. Unrestricted revenue in the 
form of program receipts should not be considered to be a separ­
ate funding source from other unrestricted revenue because to do 
s o  creates the same conditions for which the dedicated fund pro­
hibition (Alaska Const, art. IX, § 7) was adopted to prevent.

You next ask whether certain sources of cash payments 
to the university are "property of the university or under state 
control." The university apparently retains all receipts from 
tuition, dormitory fees, rental income earned on university land, 
and private endowments given to the university. The university 
deposits these receipts without segregation in an investment ac­
count established by the university. The university considers 
all receipts generated by the operation of its programs to be 
property which may be segregated from the state treasury.

Generally, the dedication of state revenue is prohib­
ited by article IX, section 7 of the Alaska Constitution. In
State v. Alex, 646 P.2d 203 (Alaska 1982), the Alaska Supreme 
Court interpreted article IX, section 7 so that the dedication of 
any source of public revenue is prohibited. Certain exceptions 

. to this prohibition are recognized, including pledges of revenue
made to secure revenue bond financing. This type of dedication
is enforceable because it is made by bond covenants which create 
a contractual relationship between the parties. For similar rea­
sons, certain receipts from property held in trust may be segre­
gated and expended only in accordance with terms of the trust. 
All other receipts of the university raised by operation of some 
general law become state public funds. Navajo Tribe v. Arizona 
Dept of Administration, 528 P.2d 623 (Ariz. 1974). Unless pro- 
videc otherwise, these public funds should be promptly remitted 
to the state treasury where they are in the custody and under the 
control of the commissioner of revenue. AS 37.10.050; see also 
Opinion of the Justices, 134_N;E.2d 892 (Mass. 1956)(interpreting 
a state constitutional provision identical to the provisions of 
AS 37.10.050(a)).

Interest income earned from investment of university
trust property may be appropriated as program receipts from a 
separate fund. Clearly, the university has the power to "invest 
... money ... received from sources other than the state legisla­
ture or federal appropriations for the purpose of the University 
of Alaska, its adornment, or the aid or advantage of students or 
faculty ...." AS 14.40.250 (emphasis added). While the wording 
of the statute is ambiguous, we believe that the words "for the
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purpose of the University of Alaska, its adornment, or the aid or 
advantage of students or faculty" defines and limits the invest­
ment authority of the board of regents as to trust property. The 
exclusion of money received from the state legislature or federal 
appropriations probably applies to unrestricted revenue sources 
and is consistent with the provisions of AS 37.07 and AS 37.10. 
Investment of program receipts which are the source of appropria­
tions made by :he legislature is the responsibility. of the De­
partment of Revenue. AS 37.10.070.

The university may not deposit program receipts, which 
represent unrestricted revenues of the state, in interest bear­
ing, federally insured accounts for safekeeping unless a statute 
is enacted which specifically provides for that power. The power 
of the university to manage its finances and property is subject 
to control by the legislature through the enactment of statutes. 
Alaska Const, art. VII, § 2; see also University of Utah v. Br*.rd 
of Examiners, 295 P.2d 348 (Utah 1 9 5 6 The public finance aws 
of the state contemplate centralization of the investment of sur­
plus state money in the Department of Revenue. AS 37.10.070(a). 
The legislature has specified by law certain institutions or in­
struments in which state money may be invested. In its defense, 
the university maintains that it is conservatively investing the 
cash "float" from various funding sources. However, nothing in 

. law prevents this investment strategy from changing. A further 
" expansion of the power to invest surplus state money without ade­
quate provisions to govern this activity will increase the oppor­
tunity for diversion or mismanagement.

Unless AS 14.40.250 is amended to allow the university 
to retain and invest unrestricted revenues appropriated as pro­
gram receipts, it must pay all cash earned by operation of gener­
al law directly to the Department of Revenue. The university 
must draw on appropriations of program receipts from the Depart­
ment of Revenue in the same manner as other executive branch 
agencies. The request to expend interest income derived from 
receipts which are attributed to income earned from the invest­
ment of appropriated money should be denied. These receipts must 
be paid into the state treasury.

Finally, you have asked if provisions which set the 
rules for the lapse of appropriations apply co the university. 
We believe that AS 37.25.010 and 37.25.020 apply to the univer­
sity in the same manner as other state agencies with one excep­
tion. Appropriations from segregated trust or custodial property 
of the university expire as provided by law but lapse into the 
separate funds of the university rather than the state treasury.

JLB/pjg
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MEMORANDUM
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TO Jay B arton 
P r e s id e n t

FROM

RE House B i l l  No. 466

The purpose o f  t h i s  mentor and um is  to  p ro v id e  a g en era l overview  
o f  the laws and customs r e l a t i n g  to the f i s c a l  procedures o f  the 
U n iv e r s i t y  o f  A la s k a . In  p a r t i c u l a r ,  t h is  memorandum w i l l  
a tte m p t to  address some o f  the  s i g n i f i c a n t  le g a l  issu e s  and 
p u b l ic *  p o l i c y  C o n s id e ra t io n s  surround ing  House B i l l  No. 466. 
A c c o r d in g ly ,  t h i s  memorandum is  d iv id e d  in t o  f i v e  major s e c t io n s  
as f o l lo w s :  (1 )  a d e s c r ip t io n  o f House B i l l  No. 466; (2 ) a
sta tem e n t o f  the issu e s p re se n te d ; (3) an h i s t o r i c a l  overview  o f 
p e r t in e n t  l e g i s l a t i o n  and r e la te d  m a tte rs ;  (4) a d is c u s s io n  o f  
the issu e s  p re se n te d ; and, f i n a l l y ,  (5) a summary a n a ly s is  o f the 
fo r e g o in g .

I .  House B i l l  No. 466

House B i l l  No. 466, e n t i t l e d  "An Act r e l a t i n g  to  a p p r o p r ia t io n s  
to  and f i s c a l  procedures o f the U n iv e r s i t y  o f  A la s k a ; and 
p r o v id in g  fo r  an e f f e c t i v e  d a te ,"  c o n s is ts  of s ix  s e c t io n s  as 
f o l lo w s :

S e c tio n  1 would amend AS 1 4.4 0 .2 5 0  by d e le t in g  the phrases "from 
sources oth er than l e g i s l a t u r e  or fe d e r a l  a p p r o p r ia t io n "  and 
"under t h i s  s e c t io n , "  and by s u b s t i t u t i n g  the phrase "any source" 
fo r  the phrase "sources o th er than the s ta te  l e g i s l a t u r e  or 
fe d e r a l  a p p r o p r ia t io n . "  The purpose o f these amendments is  to 
c l a r i f y  and underscore the f i d u c i a r y  r e s p o n s i b i l i t y  o f  the Eoard 
o f  Regents to  p r o p e r l y ■a d m in is te r  a l l  funds and o th er p ro p e rty  o f  
the U n iv e r s i t y  o f  A la s k a .

S e c tio n  2 would amend AS 1 4 .4 0 .2 9 6 (a )  by adding the phrase 
" i n t e r e s t  income from in ves tm e n ts  made by the Board o f  Regents 
under AS 1 4 .4 0 .2 5 0  and . . . The purpose o f t h i s  amendment is
to  p ro v id e  e x p l i c i t  s t a t u t o r y  a u t h o r i t y  fo r  the Board o f  Regents 
to  supplement the l e g i s l a t i v e l y  created working c a p i t a l  reserve  
fund w ith- the proceeds o f excess in t e r e s t  income generated
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i v e k s i t y  o f  A l a s k a

pursuant to the Board o f P egents ' in vestm e n t programs under 
AS 1 4 .4 0 .2 5 0 .

S e c tio n  3 would amend AS 3 7 .0 7 .0 8 0 (e )  by adding the fo l lo w in g  
sentence: "However, t r a n s f e r s  or changes between o b je c ts  of
e x p e n d itu r e  or between a l lo c a t io n s  may be made by the Board of 
Regents o f  the U n iv e r s i t y  o f  A laska in  accordance w ith  procedures 
e s ta b l is h e d  by the Board o f Regents and the O f f ic e  o f  Management 
and B udget." The purpose o f t h i s  amendment i s  to p ro v id e  
e x p l i c i t  s t a t u t o r y  a u t h o r i t y  fo r  the  O f f ic e  o f  Management and 
Budget to review  and approve procedures e s ta b lis h e d  by the Board 
o f  Regents concerning t r a n s f e r s  or changes between o b je c ts  o f 
e x p e n d itu re  or between a l l o c a t i o n s .

S e c tio n  4 would amend AS 37.07.080  by adding a new su b se ctio n  as 
f o l lo w s :

' ( i )  N o tw ith s ta n d in g  (h) o f  t h i s  s e c t io n ,  the increase 
o f  an a p p r o p r ia t io n  item  based on a d d it io n a l  fe d e r a l  or 
o th e r  program r e c e ip ts  not s p e c i f i c a l l y  a pp ro p riated  
may be expended by the Board o f Regents o f the 
U n i v e r s i t y  o f  Alaska in  accordance w ith  procedures 
e s ta b l is h e d  by the Board o f Regents and the O f f ic e  of 
Management and Budget. E xp e n d itu re s  under t h is  
s u b s e c tio n  s h a l l  be rep orted  in  w r i t in g  to the
L e g i s l a t i v e  Budget and A u d it  Committee by the Board of 
Regents.

The purpose o f  t h i s  amendment is  to  p ro v id e  e x p l i c i t  s t a t u t o r y  
a u t h o r i t y  fo r  the Board o f Regents to expend " a d d it io n a l  fe d e r a l  
or other program r e c e ip ts "  received  by the U n iv e r s i t y  in  excess 
o f  the budgeted amounts r e f le c t e d  in  the annual genera l 
a p p r o p r ia t io n  b i l l .  In  a d d it io n ,  the amendment p ro vid e s  e x p l i c i t  
s t a t u t o r y  a u t h o r i t y  fo r  the O f f ic e  o f  Management and Budget to
review  and approve procedures e s ta b l is h e d  by the Board o f  Regents 
concerning the e xp e n d itu re  of- excess program r e c e ip ts .

S e c tio n  5 would amend AS 37.25 by adding a new s e c t io n  as
f o l l o w s :

S e c tio n  3 7 .2 5 .0 4 0 . A p p r o p r ia t io n s  fo r  the U n iv e r s i t y  
o f  A la s k a .

(a) The unexpended balance o f  an a p p r o p r ia t io n  to the 
• U n iv e r s i t y  o f  A laska from program r e c e ip ts  s h a l l  be 

c a r r ie d  forward to subsequent f i s c a l  ye a rs.
/

(b) An a p p r o p r ia t io n  to the U n iv e r s i t y  o f  A laska
s p e c i f i c a l l y  designated by the l e g i s l a t u r e  to be fo r
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o rg anized research and s u b je c t  t o ' t h i s  s e c t io n  is  v a l i d  
fo r  the d u r a t io n  o f the p r o je c t  and the unexpended 
balance fo r  the p r o je c t  s h a l l  be c a rr ie d  fo rw a rd ' to  
subsequent f i s c a l  y e a rs .

(c) Between J u ly  1 and December 30 o f  each f i s c a l  year 
the Board o f  Regents s h a l l  f i l e  w ith  the Department o f  
A d m in is t r a t io n  a statem ent o f  the amount o f  the 
unexpended and u n o b lig a te d  balance o f  a p p r o p r ia t io n s  to  
be c a r r ie d  forward to the n e x t  f i s c a l  year under t h i s  
s e c t io n .

(d) In  t h i s  s e c t io n  and AS 3 7 .0 7 .0 8 0 ( i ) ,  'program 
r e c e ip t s '  means revenue from a l l  sources in c lu d in g  
t u i t i o n ,  fe e s ,  r e n t s ,  in v e s tm e n t income, s a le s ,  
overhead re c o v e ry , and payments from other sources 
in c lu d in g  boroughs, m u n i c i p a l i t i e s ,  p r iv a t e  
i n d i v i d u a l s ,  c o rp o r a t io n s  and t r u s t s ,  and the fe d e r a l  
government, but n o t in c lu d in g  the g en e ra l fund .

The. purpose o f  t h i s  amendment i s  to  c o d i f y ,  as permanent law , the 
l e g i s '  i t u r e 1s recent p r a c t ic e  o f  ad o p tin g  s u b s t a n t i a l l y  s i m i l a r  
S tatem ents o f  " l e g i s l a t i v e  in t e n t "  regarding annual 
a p p r o p r ia t io n s  to  the U n i v e r s i t y  o f  A la s k a . In  a d d i t io n ,  t h i s  
s e c t io n  -provides a much needed d e f i n i t i o n  f o r  the term "program 
r e c e ip t s , "  and s p e c i f i c a l l y  acknowledges t h a t  unexpended program 
r e c e ip ts  " a p p ro p ria te d "  to the U n iv e r s i t y  s h a l l  b e - c a r r ie d  
forward to the same e x te n t  as unexpended program r e c e ip ts
generated in  excess o f  the budgeted amounts.

S e c tio n  6 p ro v id e s  an immediate e f f e c t i v e  d a te .

I I .  Issues Presented

There are at l e a s t  fo u r  s i g n i f i c a n t  q u e s tio n s  o f  c o n s t i t u t i o n a l  
magnitude i m p l i c i t  in  House B i l l - N o .  466 as f o l lo w s :

1. Does HB 466 v i o l a t e  the c o n s t i t u t i o n a l  p r o h ib i t i o n  a g a in s t
d e d ic a t in g  "the proceeds o f  any s t a t e  tax or l ic e n s e  . - . . 
to  any s p e c ia l  purpose. . . ."?  ( C o n s t i t u t io n ,  A r t i c l e  I X ,  
S e c tio n  7 . )

2. Does HB 466 v i o l a t e  the c o n s t i t u t i o n a l  p r o h ib i t i o n  a g a in s t
w ith d ra w in g  money from the s t a t e  tre a s u ry  "excep t in
accordance w ith  a p p r o p r ia t io n s  made by la w ." ?  
( C o n s t i t u t io n ,  A r t i c l e  I X ,  S e c tio n  ,13.)

/
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3- Does HB 466 im p e r m is s ib ly  i n f r i n g e  upon the Board of
R egents' c o n s t i t u t i o n a l  mandate to govern the U n iv e r s i t y  o f 
A laska? ( C o n s t i t u t io n ,  A r t i c l e  V I I ,  S e c tio n  3 . )

4. Does HB 466 u n c o n s t i t u t i o n a l l y  d iv e s t  the U n iv e r s i t y  o f
A laska o f  i t s  " t i t l e  to a l l  r e a l  and p e rso n a l p ro p e rty  now 
or h e r e a f t e r  s e t  a s id e  fo r  or conveyed to i t . " ?  
( C o n s t i t u t io n ,  A r t i c l e  V I I ,  S e c tio n  2 . )

I I I .  H i s t o r i c a l  Overview

The U n iv e r s i t y  o f  A la s k a , as the d esig nated  la n d -g r a n t  
i n s t i t u t i o n  fo r  the S ta te  o f  A la s k a ,  is  a unique product o f both 
s ta te  and  ̂ fe d e r a l  law . Most o f  the 6 S e x i s t i n g  la n d -g r a n t  
c o lle g e s  and u n i v e r s i t i e s ,  were e s ta b lis h e d  in  the m id -1 9 th
c e n tu ry  p u r ju a n t  to the M o r r i l l  A ct o f  1862 (a tim e when Alaska 
was s t i l l  a Russian e n c la v e ) .  Under the A c t,  Congress granted 
c e r t a in  fe d e r a l  la n d s  to each s t a t e  in  the union  fo r  the purpose 
o f  e s t a b l is h in g  " .  . . a t  l e a s t  one c o lle g e  where the le a d in g
o b je c t  s h a l l  be . . .  to  teach such branches o f  le a r n in g  as
r e la t e  to a g r ic u l t u r e  and the m echanical a r t s . "  I n  1915,
Congress granted c e r t a in  fe d e r a l  land s to  the T e r r i t o r y  o f  A laska 
so th a t  i t  too could e s t a b l is h  and support an " A g r ic u l t u r a l  
C o lle g e  and School o f  Mines" (Act o f  March 4, 1915, Ch. 181, §2, 
38 S t a t .  1 2 1 5 ).  In  1929, the fe d e r a l  government granted
a d d it io n a l  land s to  the T e r r i t o r y  o f  Alaska fo r  the e x c lu s iv e  use 
and b e n e f i t  o f  the A g r i c u l t u r a l  C o lle g e  and School o f  Mines (Act 
o f  January 21, 1929, Ch. 92, § § 1 -7 , 45 S t a t .  1 09 1 -1 0 9 3 ).
E f f e c t iv e  J u ly  1, 1935, the t e r r i t o r i a l  l e g i s l a t u r e  r e c o n s t itu te d  
the Alaska A g r i c u l t u r a l  C o lle g e  and School o f Mines as a body 
corp orate  to be known as the " U n iv e r s i t y  o f  A la s k a ,"  and to  be
governed by a Board o f  Regents who were empowered to " .  . . have
the care, c o n tr o l  and management o f  a l l  the r e a l  and p ersonal
p ro p e rty  and a l l  monies o f  the s a id  U n iv e r s i t y .  . . . "  (§ 3 7 -1 0 -6
ACLA 1949; now amended and c o d i f ie d  a t AS 1 4 .4 0 .1 7 0 ; see 
g e n e r a l ly ,  Chapter 10 o f  T i t l e  37 o f  the A la ska  Compiled Laws 
A n n o tate d , 1 94 9 .)

For the n e x t  tw enty y e a r s ,  the U n iv e r s i t y  o f  A laska enjoyed the 
c u rio u s  d i s t i n c t i o n  o f  being the o n ly  t e r r i t o r i a l  agency or 
i n s t r u m e n t a l i t y  which operated on the fe d e r a l  f i s c a l  y e a r .  
( § 3 7 - 1 0 - 4 (e) ACLA 1 9 4 9 .)  Presum ably, t h i s  d i s t i n c t i o n  was
n e c e s s ita te d  by th e  f a c t  t h a t  the  U n i v e r s i t y ' s  major source o f  
f i n a n c i a l  sup p ort was the  fe d e r a l  government. Even though the
T reasurer o f  the T e r r i t o r y  was d esignated  as the i n i t i a l
r e c ip ie n t  any fe d e r a l  la n d -g r a n t  c o l le g e  funds b e lo n g in g  to 
the U n iv e r s i t y ,  he was o b lig e d  to  pay over a l l  such funds ,to the 
T reasurer o f  the Board o f  Regents upon r e q u i s i t io n s  d u ly  signed 
by the P r e s id e n t  and the S e c r e ta ry  o f the Board. ( § 3 7 - 1 0 - 4 (a)
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ACLA 1 9 4 9 .)  The Board o f  Regents was a u th o r iz e d  to " r e q u is i t i o n "  
f e d e r a l  funds and t e r r i t o r i a l  a p p r o p r ia t io n s  on a q u a r t e r ly  
b a s is .  ( § 3 7 - 1 0 - 4 ( f )  ACLA 1 94 9 .)  In  a d d it io n ,  the Board o f 
Regents was " .  . . a u th o r iz e d  and empowered to r e c e iv e ,  manage,
a n d /o r  in v e s t  monies or o th e r p r o p e r ty ,  r e a l ,  p ersonal or mixed 
which may be g iv e n ,  bequeathed, d e v is e d ,  or in  any manner 
re c e iv e d  from sources o th e r  than the L e g is la t u r e  o f  the T e r r i t o r y  
o f  A la s k a , or any fe d e r a l  a p p r o p r ia t io n  fo r  the purpose o f  the 
U n i v e r s i t y ,  i t s  improvement• or adornment, or the a id  or advantage 
o f  s tu d e n ts  or f a c u l t y ,  and, 'in g e n e r a l,  to  act as t r u s t e e  on 
b e h a lf  o f  the U n i v e r s i t y  o f  A laska fo r  a l l  o f  sa id  purposes or 
o b j e c t s . "  (§ 3 7 -1 0 -2 0  ACLA 1949; now amended and c o d i f ie d  at 
AS 1 4 .4 0 .2 5 0 .)

I n  1955, the t e r r i t o r i a l  l e g i s l a t u r e  enacted the " F is c a l  
Procedures Act o f  1955," which i s  s u b s t a n t i a l l y  the same as the 
p re s e n t s t a t u t o r y  p r o v is io n s .  The declared purpose o f  the Act 
was " .  . . t o  p ro v id e  u n ifo rm  f i n a n c i a l  procedures fo r  a l l
T e r r i t o r i a l  ig e n cie s  w ith  re sp e ct to b ud getary, a c c o u n tin g , 
p u r c h a s in g ,  p o s t  a u d i t in g ,  and r e la te d  f i n a n c i a l  p rocedures; and 
to  r e v is e  f i n a n c i a l  procedures fo r  the purpose o f securing 
economy,- e f f i c i e n c y ,  and i n t e g r i t y  in  h a n d lin g  p u b l ic  m o nie s."  
(§ 2 , Art-.. I ,  Ch. 82 SLA 1 9 5 5 .)  The d e f i n i t i o n s  s e c t io n  o f  the 
A ct d e fin e d  the  terms " T e r r i t o r i a l  A g en c ies ,"  "Agencies" and 
"Departm ents" or " l i k e  terms" to mean " a l l  departm ents, o f f i c e r s ,

• i n s t i t u t i o n s ,  boards, comm issions, bureaus, d i v i s i o n s ,  or o th e r 
a d m in is t r a t iv e  u n i t s  form ing the T e r r i t o r i a l  Government o f  
A la s k a ."  (§ 3 , A r t .  I ,  Chi 82 SLA 1 9 5 5 .)  The 1955 t e r r i t o r i a l  
l e g i s l a t u r e  a ls o  changed the U n i v e r s i t y ' s  f i s c a l  year to a J u ly  1 
th ro u g h  June 30 b a s is ,  ra th e r  than the fe d e r a l  f i s c a l  y e a r .  Two 
ye a rs  l a t e r ,  th e  1957 t e r r i t o r i a l  l e g i s l a t u r e  enacted a p r o v is io n  
s u b je c t in g  the U n iv e r s i t y  to  the c o m p e t it iv e  b id  p r a c t ic e s  se t 
f o r t h  in  the F is c a l  Procedures Act o f  1955. (§ 1 , Ch. 8 6  SLA
1 9 5 7 .)  They a ls o  amended th e  d e f i n i t i o n s  s e c t io n  o f the  F is c a l  
Procedures Act to  in c lu d e  the A laska  P io n e e rs  Home (b u t not the 

‘ U n i v e r s i t y  o f  A la s k a ),  as a covered " T e r r i t o r i a l  Agency" fo r  
purposes o f  the A c t.  ( § § lr  2, Ch. 186, SLA 1957 . )  Thus, i t  
appears re a s o n a b ly  c le a r  th a t  the 1955 and 1957 t e r r i t o r i a l  
l e g i s l a t u r e s  s p e c i f i c a l l y  intended to exempt the U n i v e r s i t y  from 
a l l  p r o v is io n s  o f  the F is c a l  Procedures Act except fo r  those 
d e a l in g  w ith  c o m p e tit iv e  b id  p r a c t ic e s .

On November 8 , 1955, a c o n s t i t u t i o n a l  co nv en tio n  was-convened on 
the  campus o f  the U n i v e r s i t y  o f  A laska in  C o lle g e ,  A la s k a . The 
d e le g a te s '  s im p le  and f o r t h r i g h t  tre a tm e n t o f  the U n iv e r s i t y  o f  
A la ska  is  now c o nta in ed  in  s e c t io n s  2 and 3 o f  A r t i c l e  V I I  o f  the 
A la sk a  C o n s t i t u t i o n .  U n l ik e  boards or commissions h e a d in g ,u p  the 
" e x e c u t iv e  and a d m in is t r a t iv e  o f f i c e s ,  d ep artm ents, and agencies 
o f  the s ta te  governm ent," the Board o f  Regents was e x p r e s s ly
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a u th o r iz e d  to a p p o in t the P r e s id e n t  o f the U n iv e r s i t y  w ith o u t  the 
p r io r  review  or approval o f  the G overnor. (Compare C o n s t i t u t io n  
A r t .  X I I ,  §§22 and 26, w ith  A r t .  V I I ,  § 3 .)  In d e e d , the Alaska 
Supreme Court l a t e r  ru le d  t h a t  the U n i v e r s i t y  was not an "agency" 
or "department" o f  the " s ta te  government" w i t h in  the meaning o f 
A r t i c l e  I I I ,  S e c tio n  22 o f  the  C o n s t i t u t io n  and AS 4 4 .1 5 .0 1 0 .  
The Court h e ld  t h a t  the U n i v e r s i t y ,  as a c o n s t i t u t i o n a l  
c o r p o r a t io n ,  " .  . . i s  an i n s t r u m e n t a l i t y  o f  the s o v e re ig n  which 
e n jo ys  in  some l im i t e d  r e s p e c ts ,  a s ta tu s  which i s  c o -e q u a l 
r a th e r  than su b o rd in a te  to t h a t  o f  the e x e c u t iv e  or the 
l e g i s l a t i v e  arms o f  the governm ent." U n iv e r s i t y  o f  A laska v .  
N a t io n a l  A i r c r a f t  Leasing L i m i t e d , 536 P . 2d 121, d . 128, May 30, 
1975.

/

For the f i r s t  e ig h te e n  years f o l lo w in g '  s ta te h o o d , the l e g i s l a t u r e  
s c a r c e ly  changed any o f the s u b s ta n t iv e  s t a t u t o r y  p r o v is io n s  
o r i g i n a l l y  enacted by the t e r r i t o r i a l  l e g is la t u r e s  p e r t a in in g  to 
the  ' U n i / e r s i t y  o f  A la s k a . Thus, fo r  n e a r ly  two decades, the 
U n iv e r s i t y  o f A laska continued  to e n jo y  and e x e rc is e  c o n s id e ra b le  
autonomy from the e x e c u t iv e  branch o f  government and remained 
r e l a t i v e l y  fr e e  from undue in te r f e r e n c e  by the l e g i s l a t i v e  
branch-. . A l l  t h i s  changed d r a m a t ic a l ly  in  1977 when the 
l e g i s l a t u r e  adopted a s e r ie s  o f  sweeping amendments which g r a v e ly  
c h allen g ed  the Board o f Regents' c o n s t i t u t io n a l  governance 
p r e r o g a t iv e s .  In  p a r t i c u l a r ,  the l e g i s l a t u r e  amended both the 
F is c a l  Procedures Act and the E x e c u tiv e  Budget Act to  extend the 
scope o f  those p r o v is io n s  to  t h e ' U n iv e r s i t y  o f  A la s k a . (Ch. 46 
SLA 1 977.) The fo l lo w in g  y e a r,  the l e g i s l a t u r e  attem pted to 
w h o lly  d iv e s t  the U n iv e r s i t y  o f  i t s  fe d e r a l  la n d -g r a n t  h o ld in g s .  
S h o r t ly  t h e r e a f t e r ,  the U n iv e r s i t y  f i l e d  s u i t  a g a in s t  the. S ta te  
o f  A la s k a , c h a lle n g in g  those re c e nt enactments which in f r in g e d  
upon the Board o f  Regents' governance a u t h o r i t y  and d ep rive d  the 
U n iv e r s i t y  o f  i t s  vested p ro p e r ty  r i g h t s .  L a te r ,  the  U n i v e r s i t y  
agreed to v o l u n t a r i l y  d is m is s  most o f  i t s  c la im s ,  w ith o u t  
p r e ju d ic e ,  on the understand ing  t h a t  the l e g i s l a t u r e  would 
p ro m p tly  consider a p p ro p r ia te  s t a t u t o r y  r e v is io n s .  R e g r e t t a b ly ,  
however, t h is  never came to  pass and, in s t e a d ,  the U n iv e r s i t y  has 
attem pted to  reg ain  some measure o f  f i s c a l  autonomy by an 
in fo r m a l  process o f  "working u n d e rs ta n d in g s" w ith  key l e g i s l a t o r s  
and com m issioners, sometimes r e f le c t e d  in  sta tem e n ts  o f  
" l e g i s l a t i v e  i n t e n t . "

In  the in t e r im ,  the U n i v e r s i t y  has endeavored to re g a in  the 
re sp e ct and confidence o f  concerned s ta te  o f f i c i a l s  through a 
c o n s c ie n t io u s  program o f  s t r i c t  f i s c a l  c o n t r o ls ,  in c lu d in g  
reasonable  and prudent cash management p roced ures. The 
U n i v e r s i t y ' s  e f f o r t s  have been rewarded by c e r t a in  l e g i s l a t o r s ,  
such as R e p re s e n ta tiv e  M a r t in ,  who are now seeking to  r e la x  some 
o f  the more onerous r e s t r i c t i o n s  placed on the U n i v e r s i t y  in
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1977. At the same t im e ,  however, th ere  appear to be o th e r  s ta te  
' o f f i c i a l s  who would l i k e  to  c o m p le te ly  d iv e s t  the U n iv e r s i t y  o f  
a l l  o f  i t s  t r e a s u r y  f u n c t io n s .  In  essence, th ey  are sug gesting  
t h a t  the Board o f  Regents should e n tr u s t  a l l  funds b elong ing  to 
the  U n iv e r s i t y  to  the  s t a t e  Departments o f  Revenue and 
A d m in is t r a t io n .  The p r a c t i c a l  e f f e c t  o f  t h i s  would be to 
tra n s fo rm  the U n i v e r s i t y  o f  A laska in t o  a mere "agency" or 
"departm ent" o f  the  e x e c u t iv e  branch.

m
I V .  D is c u s s io n

Some commentatois have suggested t h a t  HB 466 may be 
c o n s t i t u t i o n a l l y  suspect as an im p e rm is s ib le  d e d ic a t io n  o f  funds 
or an improper w ith d ra w a l o f  funds from the s ta te  tr e a s u r y .  In  
my o p in io n ,  HB 466 does not v i o l a t e  e i t h e r  §7 or §13 o f  A r t .  IX  
o f  the A laska C o n s t i t u t i o n .  On the oth er hand, I  b e l ie v e  t h a t  HB 
466 may im p e r m is s ib ly  i n f r i n g e  upon the Board o f Regents' 
c o n s t i t u t i o n a l  governance a u t h o r i t y  in  v i o l a t i o n  o f A r t .  V I I ,  §3. 
F urth erm o re, th e re  may be some q u e s t io n  concerning whether HB 466 
im p a irs  the U n i v e r s i t y ' s  vested  p ro p e rty  r ig h t s  in  v i o l a t i o n  o f 

• A r t .  V I I ,  §2. On b a la n c e , however, I  am pursuaded t h a t  HB 466 
passes " 'c o n s t i t u t io n a l  muster and should be supported as a 
reasonab le  and p rudent compromise measure.

W ith  resp ect to the d e d ic a ted  funds is s u e ,  p lease  be advised t h a t  
th e re  is  no A la ska  case law  a u t h o r i t y  d i r e c t l y  on p o in t . .  Some 
commentators have suggested t h a t  the A laska Supreme- C o u r t 's  
o p in io n  in  the case o f  S ta te  o f A la s k a , e t  a l . v .  A le x ,  e t  a l . . 
646 P . 2d 203 (A laska  1 9 8 2 ),  is  d i s p o s i t i v e .  I  d is a g r e e .  The 
A le x  d e c is io n  in v a l id a t e d  a s o - c a l le d  "mandatory assessment" 
which was u n q u e s t io n a b ly  a b a r e ly  d is g u is e d  " ta x  or l ic e n s e "  
w i t h i n  the. meaning o f  A r t .  I X ,  §7 o f  the A laska C o n s t i t u t i o n .  
More im p o r t a n t ly ,  I  b e l ie v e  t h a t  the Supreme Court had to 
o v e r tu r n  the c h a lle n g e d  assessment because the s t a t u t e ,  which 

. p urported  to a u th o r iz e  p r iv a t e  a q u a c u ltu re  a s s o c ia t io n s  to 
c o l l e c t  mandatory assesments o n • the s a le  o f  salmon by commercial 
f is h e rm e n , c l e a r l y  c o n s t i t u t e d  an i n v a l i d  d e le g a t io n  o f  the 
l e g i s l a t u r e ' s  ta x in g  power in  v i o l a t i o n  o f  A r t .  I X ,  §§1 and 2 o f  
the A laska C o n s t i t u t i o n .  1 •

The c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a in s t  d ed icated  funds has been 
the s u b je c t  o f  numerous o p in io n s  o f  the A tto r n e y  G e n e ra l.  By and 
la r g e ,  th e y  a re  n o t p a r t i c u l a r l y  i n s t r u c t i v e ,  except'" aS a guide 
to  the p o l i t i c a l  e x ig e n c ie s  o f  the day. There is  one o p in io n ,  
however, which m e r its  s e r io u s  a t t e n t i o n .  That i s ,  a November 30, 
1982, o p in io n  w r i t t e n  by th e n -A tto r n e y  General W ils o n  Condon. 
Among other t h in g s ,  Mr. Condon wrote t h a t :  " . . .  a v e ry  good
case can be made t h a t  the  p re s e n t language o f A r t .  I X ,  §7 must be 
read to in c lu d e  c e r t a in  im p lie d  e x c e p t io n s ,  such as those th a t
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are se t out in  the January 4 PAS memorandum, i . e . ,  pension 
c o n t r ib u t io n s ,  proceeds from bond is s u e s ,  s in k in g  fund r e c e ip t s ,  
r e v o lv in g  fund r e c e ip t s ,  c o n t r ib u t io n s  from lo c a l  government 
u n i t s  fo r  s t a t e / l o c a l  c o o p e ra t iv e  programs, and ta x  r e c e ip ts  
which the  s ta te  m ig ht c o l l e c t  on b e h a lf  o f  lo c a l  government 
u n i t s . "  (1982 Op. A t t y .  Gen. No. 13 a t  1 1 .)  T h is  in t e r p r e t a t io n  
appears to have good su p p o rt in  the records o f  the A laska 
C o n s t i t u t io n a l  C o n ventio n  P ro c ee d in g s. Mr. Condon a ls o  suggested 
t h a t :  "A strong  argument can be made t h a t  money once
a p p ro p r ia te d ,  re g a rd le s s  o f  the mechanism u t i l i z e d ,  lo s e s  i t s  
character as revenue fo r  the purpose o f  ded icated  funds 
p r o h ib i t i o n  because the purpose o f  the p r o h i b i t i o n ,  i . e . -, t h a t  
the l e g i s l a t u r e  r e t a in  c o n tr o l  over s ta te  revenues has been 
s a t i s f i e d . "  (1982 Cp. A t t y .  Gen. No. 13 a t  1 3 .)

I n  my o p in io n ,  HB 466 does n o t v i o l a t e  ’ the c o n s t i t u t io n a l  
p r o h ib i t i o n  a g a in s t  d e d ic a te d  funds fo r  the f o l lo w in g  reasons:

1. W ith the p o s s ib le  e x c e p tio n  o f  c e r t h in  fe d e r a l  la n d -g r a n t  
c o lle g e  funds ( i . e . ,  " M o r r i l l - N e ls o n "  g ra n ts  in  a i d ) ,  no "program 
r e c e ip ts "  generated by the U n iv e r s i t y  have ever been tr e a te d  as 
" p u b l ic  .r e v e n u e s ,"  or been d ep o site d  in  the s ta te  tr e a s u r y .  
(Note t h a t  a l l  o th er f e d e r a l  g ra n t  and c o n tr a c t  monies are paid  
d i r e c t l y  to the U n i v e r s i t y . )  Furtherm ore, w ith  respect to  the 
" M o r r i l l - N e ls o n "  fu n d s , the s ta te  acts as a mere c u s to d ia n  or 
t r a n s fe r  agent fo r  the U n i v e r s i t y .  I t  does not own these fu n d s. 
R a th er, a l l  fe d e r a l  la n d -g r a n t  c o lle g e  funds and oth er program 
r e c e ip ts  are the r i g h t f u l  p r o p e r ty  o f  the U n iv e r s i t y  o f  A laska -

2. The dedicated funds p r o h i b i t i o n  o n ly  extends to "the  proceeds 
o f  any s ta te  ta x  or l ic e n s e . "  I t  is  h i g h l y  u n l i k e l y  t h a t  the 
c o n s t i t u t i o n a l  fram ers in te n d e d  to in c lu d e  "program r e c e ip t s , "  as 
d e fin e d  in  HB 466, w i t h i n  the scope o f the ded icated  funds 
p r o v is io n .  In  f a c t ,  th e y  s p e c i f i c a l l y  re je c te d  an e a r l i e r  d r a f t  
which spoke to " a l l  p u b l ic  revenues,"  in  fa v o r  o f  the c u rre n t  
language which i s  l i m i t e d  to' "the  proceeds o f any s ta te  ta x  or 
l ic e n s e . "

3. Assuming, arguendo, t h a t  the c o n s t i t u t i o n a l  fram ers t r u l y  
intended to encompass eve ry  c o n c e iva b le  source o f  " p u b l ic  
re ve n u e s,"  tn ey c l e a r l y  d id  not in te n d  to ". . . p r o h i b i t  the
continuance o f  any d e d ic a t io n  fo r  s p e c ia l  purposes e x i s t i n g  upon 
the date o f  r a t i f i c a t i o n  o f  t h i s  s e c t io n  by the people o f 
A la s k a ."  ( I . e . ,  A p r i l  24, 1 9 5 6 .)  R e c a ll  th a t  the U n i v e r s i t y  o f  
A laska re ta in e d  v i r t u a l  f i s c a l  automony u n t i l  as l a t e  as 1977, 
and t h a t  the p r e - r a t i f i c a t i o n  s t a t u t o r y  scheme u n e q u iv o c a l ly  
vested a b s o lu te  t i t l e ,  management, and c o n tr o l  o f  a l l  U n iv e r s i t y  
p ro p e rty  in  the Eoard o f  Regents.



U n i v e r s i t y  o f  A l a s k a

Memo to  Jay Barton' 
January 26, 1984 
Page 9 . .

•In l i g h t  o f  the fo r e g o in g ,  i t  is  e q u a l ly  c le a r  t h a t  HB 466 does 
n o t v i o l a t e  the  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a in s t  w ithdraw ing 
money from the s t a t e  t r e a s u r y  except through a p p r o p r ia t io n s  made 
by law . Since "program r e c e ip ts "  generated by the U n iv e r s i t y  
have never been "d e p o sited " in  the s ta te  tr e a s u r y ,  th e y  cannot be 
"w ithdraw n" from the s t a t e  t r e a s u r y .  [ ^ S im i la r ly ,  to  the e x te n t  
t h a t  the U n i v e r s i t y  has generated and re ta in e d  program r e c e ip ts  
i n  excess o f  l e g i s l a t i v e l y  " a p p ro p ria te d "  amounts, those funds 
are not s u b je c t  - to  lap se under AS 3 7 .2 5 .0 1 0 ,  s in ce  the excess 

Aj*6* . amounts were never " a p p ro p ria te d "  to  the U n iv e r s i t y  in  the f i r s t
placeT^] R e c a ll  t h a t  the pre-1977 s t a t u t o r y  p r o v is io n s  e x p r e s s ly  
a u th o r iz e d  the Eoard o f  Regents to  " r e q u is i t i o n "  a l l  funds 

J< tc b e lo n g in g  to the  - U n iv e r s i t y ,  in c lu d in g  both s ta te  and fe d e r a l
***.* a p p r o p r ia t io n s ,  on a q u a r t e r ly  b a s is .  (T h is  i s  s t i l l  true  fo r
tr ’ some fe d e r a l  la n d -g r a n t  c o lle g e  fu n d s ,  but s ta te  g en era l funds
q?  are now drawn on a m o nth ly  b a s i s . )  I  am reaso n ab ly  c o n f id e n t

t h a t  the U n i v e r s i t y  never even lapsed any g eneral fund monies to 
the s ta te  b efo re  f i s c a l  year 197 7 -7 8 . At most, the Board o f
Regents may n o t have r e q u is i t io n e d  every  l a s t  p e n n y . o f  genera l 

•*. fund monies a p p ro p r ia te d  to the U n iv e r s i t y  in  any g ive n  year.

. ’ Due to the press o f  o th er urg ent b u s in e s s , I  w i l l  not be able  to
d is c u s s  f u l l y  my concerns re g a rd in g  the p o t e n t ia l  c o n s t i t u t io n a l  
i n f i r m i t y  o f  HB 466 from the p e r s p e c tiv e  o f  the Board o f Regents*

. governance a u t h o r i t y  and the U n i v e r s i t y ' s  vested p ro p e rty  r i g h t s .
B r i e f l y  s t a t e d ,  however, I  am more concerned about the former 
than the l a t t e r .  To the e x te n t  t h a t  HB 466 g ra n ts  e x p l i c i t
s t a t u t o r y  a u t h o r i t y  fo r  the O f f ic e  o f  Management and Budget to 
review  and approve f i s c a l  procedures adopted by the Board o f 
Regents, the b i l l  c re a te s  the p o t e n t ia l  fo r  a s i g n i f i c a n t  
c o n s t i t u t i o n a l  c r i s i s .  So long as the Board and OMB are able  to  
reach a m u tu a l ly  s a t i s f a c t o r y  accord, the problem may never
m a t e r i a l i z e .  I f ,  however, the p a r t ie s  cannot reach agreement,
what happens then? I n  t h i s  re g a rd , p lease be advised t h a t  
s e v e ra l s ta te  supreme c o u rts  ( e g . ,  C a l i f o r n i a ,  M in n e s o ta , 
M i s s i s s i p p i ,  Montana, Nebraska, New M exico, e t c . )  have 
in v a l id a t e d  s i m i l a r  s ta te  laws as u n c o n s t i t u t io n a l  i n t r u s io n s  
upon the governance a u t h o r i t i e s  o f  h igher education  boards. 
[See, e s p e c i a l l y ,  Board o f Regents o f  the U n iv e r s i t y  o f  Nebraska 
v .  Exon, 199 Neb. 146, 256 N.W.2d 330 (1975 ) ;  and, Board of
Regents o f  Higher E du catio n  v .  Judge, 168 Mont. 433, 543 P.2d 
1323 (1975 ) . ]  M.

V. Summary

I n  c o n c lu s io n ,  I  b e l ie v e  t h a t  the U n i v e r s i t y ' s  p resent p r a c t ic e s  
in  managing i t s  t o t a l  c u rre n t  funds are e n t i r e l y  c o n s is te n t  w ith  
the d ic t a t e s  o f  common sense and the requirem ents o f law . 
Inasmuch as HB 466 i s  designed to c o d ify  the U n i v e r s i t y 's  p re s e n t
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in fo r m a l  "working u n d e rs ta n d in g s" as permanent law , I  urge i t s  
passage. A t the same t im e ,  I  would not oppose e f f o r t s  to  p lace  
reasonable  r e s t r i c t i o n s  on the • Board o f R egents' investm ent 
a u t h o r i t y ,  such as l i s t i n g  p e r m is s ib le  in v e s tm e n t v e h ic le s .  To 
the  b est o f  my knowledge and b e l i e f ,  the U n iv e r s i t y  has 
v o l u n t a r i l y  l i m i t e d  i t s  c u re n t funds in v e s tm e n t program to v e ry  
c o n s e r v a t iv e  and secure types o f  debt in s tr u m e n ts .  I  can t h in k  
o f  no p a r t i c u la r  reason why the Board o f  Regents would wish to 
ve n tu re  in to  the stock or comm odities m arkets a t  t h i s  t im e .

Please do not h e s i t a t e  to c a l l  me i f  you have any q u e s tio n s  or 
comments reg arding  these m a tte r s .

ADEP:HMZ,LSD

cc: Board o f  Regents • .
. E x e c u tiv e  V ic e  P r e s id e n t  Sherman C a rte r  ‘ "

C h a n c e llo rs
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1 I N  T H E  H O U SE B Y  M A R T I N

2  H O U S E  B I L L  N O .  4 6 6

3 I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F A L A S K A

4  T H I R T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a p p r o p r i a t i o n s  t o  a n d  f i s c a l

7 p r o c e d u r e s  o f  t h e  U n i v e r s i t y  o f  A l a s k a ;  a n d  p r o v i d i n g

8 f o r  a n  e f f e c t i v e  d a t e . "

9 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F T H E  S T A T E  O F A L A S K A :

1 0  *  S e c t i o n  1 .  A S  1 4 . 4 0 . 2 5 0  i s  a m e n d e d  t o  r e a d :

11 S e c .  1 4 . ^ 0 . 2 5 0 .  R E G E N T S  T O  A C T  AS T R U S T E E S  AND A D M I N I S T E R  M O N EY

12 O R  P R O P E R T Y  [F R O M  SO U RCES O T H E R  TH AN  L E G I S L A T U R E  OR F E D E R A L  A P P R O P R I -

13 A T I O N ] . T h e  B o a r d  o f  R e g e n t s  m a y  r e c e i v e ,  m a n a g e ,  a n d  i n v e s t  m o n e y  o r

14  o t h e r  r e a l ,  p e r s o n a l  o r  m i x e d  p r o p e r t y  i n  a n y  m a n n e r  r e c e i v e d  f r o m  a n y

15 s o u r c e  [S O U R C E S  O T H E R  TH A N  T H E  S T A T E  L E G I S L A T U R E  OR F E D E R A L  A P P R O P R I -

16 A T I O N ]  f c r  t h e  p u r p o s e  o f  t h e  U n i v e r s i t y  o f  A l a s k a ,  i t s  i m p r o v e m e n t  o r

17 a d o r n m e n t ,  o r  t h e  a i d  o r  a d v a n t a g e  o f  s t u d e n t s  o r  f a c u l t y ,  a n d  i n

18 g e n e r a l ,  m a y  a c t  a s  t r u s t e e  o n  b e h a l f  o f  t h e  U n i v e r s i t y  o f  A l a s k a  f o r

19 a n y  o f  t h e s e  p u r p o s e s .  H o w e v e r ,  t h e  r e g e n t s  s h a l l  m a k e  a w r i t t e n

2 0  r e p o r t  t o  t h e  l e g i s l a t u r e ,  i n  a c c o r d a n c e  w i t h  A S  1 4 . 4 0 . 1 9 0 ,  a s  t o  t h e

2 1  a d m i n i s t r a t i o n  a n d  d i s p o s i t i o n  o f  f u n d s  r e c e i v e d  [ U N D E R  T H I S  S E C T I O N ] .

2 2  *  S e c .  2 .  A S  1 4 . 4 0 . 2 9 6 ( a )  i s  a m e n d e d  t o  r e a d :

2 3  ( a )  T h e r e  i s  e s t a b l i s h e d  i n  t h e  t r e a s u r y  o f  t h e  U n i v e r s i t y  o f

2 4  A l a s k a  t h e  U n i v e r s i t y  o f  A l a s k a  w o r k i n g  c a p i t a l  r e s e r v e  f u n d .  T h a

2 5  f u n d  c o n s i s t s  o f  i n t e r e s t  i n c o m e  f r o m  i n v e s t m e n t s m a d e  b y  t h e  B o a r d  o f

2 6  R e g e n t s  u n d e r  AS 1 4 . 4 0 . 2 5 0  a n d  m o n e y  a p p r o p r i a t e d  b y  t h e  l e g i s l a t u r e

2 7  f o r  t h e  p u r p o s e  o f  p r o v i d i n g  n o n l a p s i n g  c u r r e n t  w o r k i n g  c a p i t a l  f o r

2 8  t h e  U n i v e r s i t y  o f  A l a s k a  a n d  i s  n o t  a v a i l a b l e  f o r  a p p r o p r i a t i o n  b y  t h e

2 9  B o a r d  o f  R e g e n t s .
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1 *  S e c .  3 .  A S  3 7 . 0 7 . 0 8 0 ( e )  i s  a m e n d e d  t o  r e a d :

2 ( e )  T r a n s f e r s  o r  c h a n g e s  b e t w e e n  o b j e c t s  o f  e x p e n d i t u r e s  o r

3 b e t w e e n  a l l o c a t i o n s  m a y  b e  m a d e  b y  t h e  h e a d  o f  a s t a t e  a g e n c y  u p o n

4  a p p r o v a l  o f  t h e  d i v i s i o n .  H o w e v e r ,  t r a n s f e r s  o r  c h a n g e s  b e t w e e n

5 o b j e c t s  o f  e x p e n d i t u r e s  o r  b e t w e e n  a l l o c a t i o n s  m a y  b e ______m a d e  b y  t h e

6 B o a r d  o f  R e g e n t s  o f  _ t h e  U n i v e r s i t y  o f  A l a s k a  i n  a c c o r d a n c e  w i t h  p r o c e -

7 d u r e s  e s t a b l i s h e d  b y  t h e  B o a r d  o f  R e g e n t s  a n d  t h e  O f f i c e  o f  M a n a g e m e n t

8 a n d  B u d g e t .  N o  t r a n s f e r s  m a y  b e  m a d e  b e t w e e n  a p p r o p r i a t i o n s  e x c e p t  a s

9 p r o v i d e d  i n  a n  a c t  m a k i n g  t h e  t r a n s f e r s  b e t w e e n  a p p r o p r i a t i o n s .

10 *  S e c .  4 .  A S  3 7 . 0 7 . 0 8 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

11 ( i )  N o t w i t h s t a n d i n g  ( h )  o f  t h i s  s e c t i o n ,  t h e  i n c r e a s e  o f  a n

12 a p p r o p r i a t i o n  i t e m  b a s e d  o n  a d d i t i o n a l  f e d e r a l  o r  o t h e r  p r o g r a m  r e -

13 c e i p t s  n o t  s p e c i f i c a l l y  a p p r o p r i a t e d  m a y  b e  e x p e n d e d  b y  t h e  B o a r d  o f

14 R e g e n t s  o f  t h e  U n i v e r s i t y  o f  A l a s k a  i n  a c c o r d a n c e  w i t h  p r o c e d u r e s

15 e s t a b l i s h e d  b y  t h e  B o a r d  o f  R e g e n t s  a n d  t h e  O f f i c e  o f  M a n a g e m e n t  a n d

16 B u d g e t .  E x p e n d i t u r e s  u n d e r  t h i s  s u b s e c t i o n  s h a l l  b e  r e p o r t e d  i n

17 w r i t i n g  t o  t h e  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  b y  t h e  B o a r d  o f

18 R e g e n t s .

19 *  S e c .  5 .  A S  3 7 . 2 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

2 0  S e c .  3 7 . 2 5 . 0 4 0 .  A P P R O P R I A T I O N S  F O R  T H E  U N I V E R S I T Y  O F  A L A S K A .

2 1  ( a )  T h e  u n e x p e n d e d  b a l a n c e  o f  a n  a p p r o p r i a t i o n  t o  t h e  U n i v e r s i t y  o f

2 2  A l a s k a  f r o m  p r o g r a m  r e c e i p t s  s h a l l  b e  c a r r i e d  f o r w a r d  t o  s u b s e q u e n t

2 3  f i s c a l  y e a r s .

2 4  ( b )  A n  a p p r o p r i a t i o n  t o  t h e  U n i v e r s i t y  o f  A l a s k a  s p e c i f i c a l l y

25  d e s i g n a t e d  b y  t h e  l e g i s l a t u r e  t o  b e  f o r  o r g a n i z e d  r e s e a r c h  a n d  s u b j e c t

26  t o  t h i s  s e c t i o n  i s  v a l i d  f o r  t h e  d u r a t i o n  o f  t h e  p r o j e c t  a n d  t h e

27  u n e x p e n d e d  b a l a n c e  f o r  t h e  p r o j e c t  s h a l l  b e  c a r r i e d  f o r w a r d  t o  s u b s e -

28  q u e n t  f i s c a l  y e a r s .

29  ( c )  B e t w e e n  J u l y  1 a n d  D e c e m b e r  3 0  o f  e a c h  f i s c a l  y e a r  t h e  B o a r d



1 o f  R e g e n t s  s h a l l  f i l e  w i t h  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  a  s t a t e -

2 m e n t  o f  t h e  a m o u n t  o f  t h e  u n e x p e n d e d  a n d  u n o b l i g a t e d  b a l a n c e  o f  a p p r o -

3 p r i a t i o n s  t o  b e  c a r r i e d  f o r w a r d  t o  t h e  n e x t  f i s c a l  y e a r  u n d e r  t h i s

4  s e c t i o n .

5 ( d )  I n  t h i s  s e c t i o n  a n d  AS 3 7 . 0 7 . 0 8 0 ( i )  l l p r o g r a m  r e c e i p t s "  m e a n s

6 r e v e n u e  f r o m  a l l  s o u r c e s  i n c l u d i n g  t u i t i o n ,  f e e s ,  r e n t s ,  i n v e s t m e n t

7 i n c o m e ,  s a l e s ,  o v e r h e a d  r e c o v e r y ,  a n d  p a y m e n t s  f r o m  o t h e r  s o u r c e s

8 i n c l u d i n g  b o r o u g h s ,  m u n i c i p a l i t i e s ,  p r i v a t e  i n d i v i d u a l s ,  c o r p o r a t i o n s

9 a n d  t r u s t s ,  a n d  t h e  f e d e r a l  g o v e r n m e n t ,  b u t  n o t  i n c l u d i n g  t h e  g e n e r a l

1 0  f u n d .

1 1  *  S e c .  6 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  0 1 . -

12 1 0 . 0 7 0 ( c ) .




