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BY THE LABOR AND

IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 311 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to Workers > Compensation; and pro-

viding for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

*

Section 1. AS 23.30.175(a) 1is amended to read:

(a) The weekly rate of compensation for disability or death for
a recipient residing in Alaska may not exceed the percentage of the
Alaska average weekly wage 1in effect on the date of injury as deter—
mined by the table contained in this subsection and initially may not
be less than $110 [$65] a week. However, if the board determines that
the employee®s spendable [AVERAGE) weekly wages are less than $110
[$65] a week as computed under AS 23.30.220, it shall 1issue an order
decreasing the weekly rate of compensation to a rate equal to the
employee®s spendable [AVERAGE] weekly wages, and payments made earlier
in excess of the decreased rate shall be deducted from the unpaid
compensation in the manner the board determines. In any case, the

employer shall pay timely compensation.

On The Rate Shall be
July 1, 1975 80 percentof the weekly wage
January 1, 1976 100 percentof the weekly wage
January 1, 1977 133.3 percentof the weekly wage
January 1, 1979 166.6 percentof the weekly wage
January 1, 1981 200 percentof the weekly wage

Sec. 2. AS 23.30.175(c)(3) is amended to read:

(3) If the spendable [AVERAGE] weekly wage of the recipient

1- CSHB 311(L&C)



CSHB

and the resulting compensation rate is determined wunder AS 23.30.-
220(1) [AS 23.30.220(2)], the calculation required by this subsection
applies to only those wages earned in Alaska.
Sec. 3. AS 23.30.175(c)(A) 1is amended to read:
4) Application of this subsection may not vresult in
reduction of the weekly compensation rate to less than $110 [$65] a
week except as provided in (a) of this section.
Sec. 4. AS 23.30.180 is amended to read:

Sec. 23.30.180. PERMANENT TOTAL DISABILITY. In case of total
disability adjudged to be permanent 80 [66 2/3] percent of the in-—
jured employee™s spendable [AVERAGE] weekly wages shall be paid to the
employee during the continuance of the total disability. Loss of both
hands, or both arms, or both feet, or both legs, or both eyes, or of
any two of them, 1in the absence of conclusive proof to the contrary,
constitutes permanent total disability. In all other cases permanent
total disability is determined in accordance with the facts.

Sec. b5, AS 23.30.185 is amended to read:

Sec. 23.30.185. COMPENSATION FOR TEMPORARY TOTAL DISABILITY. In
case of disability total in character but temporary in quality, 8 [66
2/3] percent of the injured employee®s spendable [AVERAGE] weekly
wages shall be paid to the employee during the continuance of the
disability.

Sec. 6. AS 23.30.190(a) 1is amended to read:

(a) In case of disability partial in character but permanent in
quality the compensation is 80 [66 2/3] percent of the injured em—
ployee"s spendable [AVERAGE] weekly wages 1in addition to compensation
for temporary total disability or temporary partial disability paid in
accordance with AS 23.30.185 or 23.30.200, respectively, and shall be

paid to the employee as follows:

311 (L&C) -2-
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(¢D) arm lost, 280 weeks compensation, not to exceed $59,000
[$43,680];

(2) leg lost, 248 weeks compensation, not to exceed $54,400
[$40,320];

(3) hand lost, 212 weeks compensation, not to exceed
$45,400 [$33,600];

(4; foot lost, 173 weeks compensation, not to exceed
$39,700 [$28,700];

(5) eye lost, 140 weeks compensation, not to exceed $30,200
[$22,400];

(6) thumb lost, 51 weeks compensation, not to exceed
$14,000 [$10,400];

(7) first finger lost, 28 weeks compensation, not to exceed
$8,700 [$6,440];

(8) great toe lost, 26 weeks compensation, not to exceed
$7,200 [$5,320];

(9) second finger lost, 18 weeks compensation, not to
exceed $5,700 [$4,200]; third finger lost, 18 weeks compensation, not
to exceed $4,700 [$3,500];

(10) toe other than great toe lost, eight weeks compensa-—
tion, not to exceed $3,000 [$2,240];

(11) fourth finger lost, seven weeks compensation, not to
exceed $2,800 [$2,100];

(12) loss of hearing of one ear, 52 weeks compensation, not
exceeding $9,300 [$7,280]; Iloss of hearing of both ears, 200 weeks
compensation, not to exceed $37,800 [$28,000];

(13) compensation for loss of more than one phalange of a
digit shall be the same as for loss of the entire digit; compensation

for loss of the first phalange is one-half of the compensation for

-3- CSHB 311 (L&C)



loss of the entire digit;

(14) amputation between the elbow and the wrist is consid—
ered equivalent to the loss of an arm, and amputation between the knee
and ankle 1is considered equivalent to the loss of a leg;

(15) compensation for loss of binocular vision or for 80
percent or more of the vision of an eye is the same as for loss of the
eye;

(16) compensation for loss of two or more digits, or one or
more phalanges of two or more digits of a hand or foot may be propor—
tioned to the resulting loss of use of the injured hand or foot, but
may not exceed the compensation for loss of a hand or foot;

(17) compensation for permanent total loss of wuse of a
member is the same as for loss of the member;

(18) compensation for permanent partial loss or loss of use
of a member may be for proportionate loss or loss of use of the mem-—
ber;

(19) in addition to other allowable compensation, the board
shall award proper and equitable compensation up to $10,000 for

(A) serious disfigurement of face, head and, when such
disfigurement is likely to handicap the employee in securing or
holding employment, for serious disfigurement of neck or 1limbs
normally exposed, or

(B) partial or total loss of or loss of use of a part
or function of the body not otherwise provided for wunder this
section;

(20) in all other cases in this <class of disability the
compensation is 80 [66 2/3] percent of the difference between the
spendable [HIS AVERAGE] weekly wages of the employee and the [HIS]

wage-earning capacity of the employee after the injury in the same

CSHB 311(L&C) -4-
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employment or otherwise, payable during the continuance of the partial

disability, but subject to modification [RECONSIDERATION OF THE DEGREE

OF THE IMPAIRMENT] by the board on its own motion or upon application

of a party in interest; whenever the board determines that itis 1in
the interest of justice, the liability of the employer for compensa—
tion, or any part of it as determined by the board, may be discharged
by the payment of a lump sum;

(21) in a case in which there isa loss of, or loss of use
of more than one member or parts of more than one member setout in
(1) - (18) of this section, not amounting to permanent total disabil—
ity, the award of compensation is for the loss of, or loss of uf.e of,
each member or part of the member, which awards shall run consecu—
tively, except that where the injury affects only two or more digits
of the same hand or foot, (16) of this section applies.

Sec. 7. AS 23.30.200 1is amended to read:

Sec. 23.30.200. TEMPORARY PARTIAL DISABILITY. In case of tempo—
rary partial disability resulting in decrease of earning capacity the
compensation shall be 80 [66 2/3] percent of the difference between
the injured employee®s spendable [AVERAGE] weekly wages befcre the
injury and the [HIS] wage earning capacity of the employee after the
injury in the same or another employment, to be paid during the con-—
tinuance of the disability, but not to be paid for more than five
years.

Sec. 8. AS 23.30.210 is amended to read:

Sec. 23.30.210. DETERMINATION OF WAGE-EARNING CAPACITY. In a
case of partial disability under AS 23.30.190(20) or 23.30.200 the
wage-earning capacity of an injured employee is determined by the
[HIS] actual spendable weekly wage of the employee [EARNINGS] if the

actual spendable weekly wage [EARNINGS] fairly and vreasonably repre-
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sents the [REPRESENT HIS] wage-earning capacity of the employee. If
the employee has no actual spendable weekly wage [EARNINGS] or the
[HIS] actual spendable weekly wage does [EARNINGS DO] not fairly and
reasonably represent the [HIS] wage-earning capacity of the employee,
the board may, 1in the interest of justice, fix the wage-earning capac-
ity which is reasonable, having due regard to the nature of the [HIS]
injury, the degree of physical impairment, the [HIS] usual employment,
and any other factors or circumstances in the case which may affect
the [HIS] capacity of the employee to earn wages in a [HIS] disabled
condition, including the effect of rl*Mability as it may naturally
extend into the future.

Sec. 9. AS 23.30.215(a) 1is amended to read:

(a) If the injuiy causes death,the compensation is known as a
death benefit and is payable in the following amounts to or for the
benefit of the following persons:

(€8] reasonable and necessary funeral expenses not exceeding
$2,500 [$1,000];

(2) if there is a widow or widower or a child or children
of the deceased, the following percentages of the spend=*la [AVERAGE]
weekly wages of the deceased:

(A) 80 [66 2/3] percent for the widow or widower with
no children;

(B) 40 [33 1/3] percent for the widow or widower with
one child and 40 [33 1/3] percent for the child;

©) 25 [20]percent for the widow or widower with two
or more children and 55 [46 2/3] percent dividedequally among
the children;

(D) Repealed;

(BE) 80 [66 2/3] percent for an only child whenthere

CSHB 311(L&C) -6-



is no widow or widower;

(F) Repealed;

(G) 80 [66 2/3] percent, divided equally, if there are
two or more children and no widow or widower;

(3) if the widow or widower remarries, the widow or widower
[SHE OR HE] is entitled to be paid in one sum an amount equal to the
compensation to which the widow or widower would otherwise be entitled
in the two years commencing on the date of remarriage as full and
final settlement of all sums due the widow or widower;

4 if there is no widow or widower or child or children,
then for the support of father, mother, grandchildren, brothers and
sisters, 1if dependent upon the deceased at the time of injury, 42 [35]
percent of the spendable [AVERAGE] weekly wage of the deceased to such
beneficiaries, share and share alike, not to exceed $20,000 in the
aggregate.

Sec. 10. AS 23.30.215(b) 1is amended to read:

(b) In computing death benefits, the spendable [AVERAGE] weekly
wage of the deceased shall be computed under AS 23.30.220 and shall be
paid in accordance with AS 23.30.155 and subject to the weekly maximum
limitation in the aggregate as provided in AS 23.30.175, but the total
weekly compensation may not be less than $75 [$45] for a widow or
widower nor less than $25 [$15] weekly to a child or $50 [$30] for
children.

Sec. 11. AS 23.30.220 1is repealed and reenacted to read:

Sec. 23.30.220. DETERMINATION OF SPENDABLE WEEKLY WAGE. (a)
The spendable weekly wage of an injured employee at the time of an
injury is the basis for computing compensation. It is the employee®s
gross weekly earnings minus payroll tax deductions. The gross weekly

earnings shall be calculated as follows:

-7 - CSHB 311(L&C)
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(1) The gross weekly earnings are computed by dividing by
100 the gross earnings of the employee in the two calendar years
immediately preceding the injury.

(2) If the board determines that the gross weekly earnings
at the time of the injury cannot be fairly calculated under (1) of
this subsection, the board may determine the employee®s gross weekly
earnings for calculating compensation by considering the nature of the
employee®s work and work history.

(3) If an employee when injured is a minor, an apprentice,
or a trainee, as determined by the board, whose wages under normal
conditions would increase during the period of disability, the pro-
jected increase may be considered by the board in computing the gross
weekly eurnings of the employee.

(4) If the employee ic injured while performing duties as a
volunteer ambulance attendant, policeman, or fireman, the gross weekly
earnings for calculating compensation shall be the itjinimum gross
weekly earnings paid a full-time ambulance attendant, policeman, or
fireman employed in the political subdivision where the injury occur-
red, or, if the political subdivision has no full-time ambulance
attendants, policemen, or firemen, at a reasonable figure previously
set by the political subdivision to make this determination but -n no
case may the gross weekly earnings for calculating compensation 'Jv
less than the minimum wage computed on the basis of 40 hours work per
week.

(b) The commissioner shall annually prepare formulas that shall
be used to calculate an employee®s spendable weekly wage on the basis
of gross weekly earnings, number of dependents, marital status, and
payroll tax deductions.

Sec. 12. AS 23.30.265(31) is amended to read:

CSHB 311(L&C)



held as of the January 1 preceding the injury wunder the Social
Security Act of 1935 as amended from the amount of earnings of
the employee at tlvi time of the injury as if the earnings were
earned at the beginning of the calendar year in which the em—
ployee was injured and regardless; of whether the amount was
actually withheld or the earnings were subject to withholding.

* Sec. 14. AS 23.30.265(20) 1is repealed.

* Sec. 15. This Act applies only to injuries sustained on or after

January 1, 1984.

* Sec. 16. This Act takes effect January 1, 1984.

CSHB 311(L&C) -10-



(31) “"suitable gainful employment™ means employment that is
reasonably attainable in light of an individual ® age, education,
previous occupation, and injury, and that offers an opportunity to
restore the individual as soon as practical to a remunerative occupa-—
tion and as nearly as possible to the individual & gross [HIS AVERAGE]
weekly earnings [WAGE] as determined at the time of injury.

Sec. 13. AS 23.30.265 1isamended by adding new paragraphs to read:

(32) "gross earnings" means periodic payments, by an em—
ployer to an employee for employment before any authorized or lawfully
required deduction or withholding of money by the employer, including
compensation that is deferred at the option of the employee, and
excluding irregular bonuses, reimbursement of expenses, expense allow—
ances, and any benefit or payment to the employee that is not taxable
cc the employee during the pay period; the value of room and board to
the employee may be considered in determining gross earnings; however,
the value of room and board that would vraise an employee®s gross
weekly earning above the Alaska average weekly wage at the time of
injury may not be considered;

(33) "gross weekly earnings" means gross weekly earnings as
calculated under AS 23.30.220(a);

(34) “payroll taxes™ means

(A) the amount that would bewithheld under withhold—
ing tables in effect on the January 1 preceding the injury under
the Internal Revenue Code of 1954 as amended and regulations
issued under the code, as though the employee had <claimed the
maximum number of dependents for actual dependency, blindness,
and old age to which the employee is entitled on the date on
which the employee is injured; and

(B) the amount that is or would bededucted or with-

-9 - CSHB 311 (L&C)
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FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE

TITLE: "An Act relating to workersl compensation, and providing for an effective
date."

AGENCY AFFECTED: Department of Labor

Page 2

Data Control Clerk 1 (permanent halftime, 6 months first year, 12 months thereafter)

100 Personal Services $ 6.5
300 Contractual 1.5
400 Supplies .1
500 Equipment .7
$ 8.8
Other Contractual:
Redesign and printing of forms to accomodate - - 3.5*
additional questions . : -
Rewrite and printing of employee and employer 12.0*
booklets
Composition and printing of benefit schedule 7.0
*booklet
Printing amendment of Act 1~0*
Design computer system and write programs 22.0%*
(2 1/2 months x $50/hour)
Operation costs for additional computer pro- . 4.0
cessing ) - -
TOTAL e $58.3

* Indicates one-time expense in FY 1984 for a total of $38.5
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The fTollowing individuals are expected to testify on CS HB 311
L&C) -

Representative Walt Furnace, prime sponsor

Jacguie McClintock, Director, Workers®™ Compensation Division,
Department of Labor

Dick Cattanach, Co-Chair, Joint Labor/Management Ad Hoc Committee

Other representatives of labor and management
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CS HB 311
POSITION PAPER

Weekly Workers®™ Compensation (W.C.) benefits are now based on 66 2/3% of an employees

average weekly wage based on gross earnings. As W.C. benefits are not taxable an employee
can receive higher income while off work. This bill would base benefits on 80% of
spendable (or after-tax) income. The Department of Administration supports this

adjustment.

The bill provides for an increase in funeral benefits, the minimum rate of weekly

compensation, and payment for scheduled permanent injuries, such as a loss of limb. There
has been no increase in these benefits since 1975. The Department of Administration
supports these adjustments. The impact on the Division of Risk Management will be

insignificant.

Date
Division of Risk Management
Department of Administration

Department of Administration

7/0502-01-3/BDGSF1



1. REQUEST
Bill/Resolution No.:
Title: ”?.. Workers* Compensation. ..

Sponsor”

Requestor: Rules Committee

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT
LAND &.STRUCTURES
GRANTS, CLAIMS, ETC

100
200
300
400
500
" 600
700

TOTAL OPERATING
CAPITAL
REVENUE
FUNDING: (Thousands
GENERAL FUND

FEDERAL FUNDS
OTHER (Specify Source)

of Dollars)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

HI. SOURCE OF FUNDS TO OFFSET FISCAL

Hot available. *

V. ANALYSIS: Attach a separate
Prepared

Division:

By"/Jacquelyn L.
Workers® Compensation
Approved by Commissioner :
Department: Labor
LEG:A:19 -
Distribution:
Original to Legislative Finance
Copy to Office of Management and

tfw“it Department (for Governor
fI\ Cnnnenr

McClintock

Jim RobisonO~"A~

- JU & Z H
STATE OF ALASKA

FISCAL NOTE -

|Revision Date

1983

1. FISCAL DETAIL
Agency Affected:Labor
1 Program Category Affected:Public Protecti
BRU, Program of Subprogram”) Affected;.
Adirinistration of Workersl Compensation”.

FY 83 FY 84 FY 85 FYy. 86

15.7 «

FY 87 Fy 88
17.3

18.6

9
-1 1 U
U o ~| |~~~

\~ o
|
-

58.3 29.R .32.7 36.n ..39%6 ..

. 58.3 298 327 HBOH 396

IMPACT OF BILL:

page fo»/"jiy Ana/

Phone:465-2790
Date: March 21. 1983

Date: March 21, 1983

Budget (for Legislature
introduced bills)

introduced bills)



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE

TITLE: "An Act relating to workers®" compensation, and providing for an effective
date."
AGENCY AFFECTED: Department of Labor
Page 2
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RECEIPT CODE FUNDING source
- Federal Receipts 1002
C.F. Match 1003 X
100 General Funds 1004 v 0.8
I-A Receipts 1005
Program Receipts 1028
Other
VXV.VAVV.V.V.V V.V VXYV V.V .V ATNG W M1
4A KEY NUMBER ---
an:
agency . lLabor.
. ji FY 814
PROGRAM Worker protection
REQUEST FOR
. i N N
NEW POSITION- non Workers Compensation page of
Workers® Compensation Administration Reviised Date
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April 13, 1983

The Honorable Walt Furnace
State Capitol *

Pouch V .

Juneau, Alaska 99811

Subject: HB 311

Dear Walt: [

. 1
The Alaska State Hospital Association has reviewed
House B ill 311 and wishes to inform you of our support.

. This measure restructures the workers compensation
Jprogram to more adeC\uater compensate those receiving
compensation at the lower end of the pay scale while
ecuring an incentive to remain on compensation at the
other end of the scale. This is done by increasing the
minimum benefit and changing the basis of calculation
to 80% of the spendable weekly earnings. There are

other changes in the bill which in our judgement add to
the merits“of this legislation.

We are convinced that the. structure proposed in
HB 311 will increase real benefits to the injured as
well as offer the potential for _a reduction in premiums
for the employer. This makes HB 311 indeed a unique

bill which should be moved quickly through the legislative
process.

Sine

Dennis L. DeWitt
President

DLD:If

cc:Alaska State Chamber of Commerce
Associated General Contractors



National 1Penn Plaza Michael Camillerl
Council New York. New York 10119 Assistant Vice President
on Compensatio Tel. (212) 560-1000 Director ot National Affairs
Insurance

March 22, 1983

Mr. William Reeves

Associated General Contractors
of >laska

3201 spenard Road

Anchorage, Alaska 99503

Dear Mr. Reeves:

This is to confirm our telephone conversation regarding

the pricing of certain proposed changes in the Alaska workers®
compensation law.

The first change requested to be priced was the effect
of increasing the maximum aggregate payable for scheduled
permanent partial injuries by 35% and converting the benefit
formula from 66 2/3% of gross wages to 80% of spendable earnings
on all injuries. We calculated that the effect of such changes
would increase costs by approximately 3%.

The second pricing request involved increasing the minimum
weekly benefit from $65.00 to $110.00. We assumed this change
to take effect commensurate withthe change to a spendable earnings
formula. Since the recipients of benefits receive actual gross
or spendable earnings if less than the minimum, our evaluation of
such a change 1is that it would have little or no effect on overall
costs.

Finally, it should be noted that our calculations were made
with respect to costs only and are independent of any possible
rate indications.

I hope that this proves to be of assistance and if you have
any additional questions, please feel free to contact me.

Very truly yours,
(o}

Michael Camilleri
Assistant Vice President
Director of National Affairs

MC:mh

RECEIVED
cc: Mr. Don Koch, Alaska lInsurance Dept.

MAR 2 81983

ASSOC. GENERAL CON'T.



March 11, 1983

Mr. Jim Robison
Commissioner,
Department of Labor
State of Alaska

P. 0. Box 1149
Juneau, AK 99811

Commissioner Robison:

Pursuant to our discussion on Februar; 15, 1983 attachd you will find a

memorandum by the Joint Labor/Management Ad Hoc Committee. As you are
aware, the NCCI finally issued a preliminary "rating"” of the agreed upon
amendments to the Act. Furthermore, two changes were made to the
legislative proposal dated December 30, 1982: The increase in

"unscheduled” permanent partial disability benefits was deleted, and the
determination of gross weekly wage is based on the two previous years
earnings divided by 100, although the board may adjust the weekly wage
determination if it is unfair to the employee or employer.

Please transfer this information to Mr. Bloom at your earliest possible
opportunity. Thank you for the continued support of our efforts.

Sincerely,
Ad Hoc Committee Co-Chairmen
Ly VA

Richard Cattanach /
President, Alaska Conference of Employers

District Council of Laborers
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PO BOX 1647 ANCHORAGE , AK. 99501

"WORKING FOR AN EQUITABLE WORKERS COMPENSATION LAW FOR ALL ALASKANS *

February 28, 1983

Mr. James Robison, Commissioner
Department of Labor

'‘State of Alaska

PO Box 1149

Juneau, Alaska $99811

-Dear Commissioner Robison:;

"The Directors of the'Workersl Compensation Committee of Alaska
recently adopted the following Resolution:

 Whereas workers' compensation is a significant expense
for Alaskan employers which, because of the existing
statutes, will most assuredly increase annually; and

Whereas the current law may actually encourage malingering
and the filing of questionable claims; -and

kWhereassthe benefits for certain permanent injuries have
not been increased since 1975; and,

Whereas a joint committee of concerned citizens representing
the Alaskan labor movement and significant sectors of the
Alaska business community have jointly proposed statutory
changes to address these” and other issues;

Therefore, be it resolved that the Board of Directors of
the Workers' Compensation Committee of Alaska respectfully
r%quests Governor Sheffield's sponsorship of these proposed
changes.

It is our belief that solutions to workers' compensation are best
derived through an ongoing dialogue between management and labor
rather than solely through the legislative process. We encourage
and appreciate the Administration’s support of these efforts.

Sincerely,

N

Richard Cattanach
President

RC/pc
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A basic objective of amodem workmen 3
compensation program is to provide protection
to workers against loss of income from work-
related injuries and diseases. To achieve this
goal, the program must carefully weigh the
worker 3 interest in substantial income benefits
against factors such as the loss of incentive for <
rehabilitation, which some believe may occur if
income benefits are too high.

A perfect balance of these contending
interests can not be reached by a scientific
formula or any other means. It is possible,
however, to develop general guidelines for in—
come benefits, and much of this chapter is
devoted to that task. These guidelines are used,
together with recommendations advanced earlier
by other organizations, to evaluate the cash
benefits in current workmen 3 compensation
programs.

We are asked by the Occupational Safety

and Health Act of 1970 to evaluate several
aspects of State workmen 3 compensation laws,
including the amount and duration of perm—
anent and temporary disability benefits, with
respect to their adequacy and equity. Although
workmen 3 compensation has many strengths, as
this report will elaborate, surely the current level
of benefits isnot among them. Except in a few
States, workmen 3 compensation benefits are
not adequate. Moreover, the adequacy of cash
benefits in only a few States emphasizes the
inequities when comparisons are made among
States. Inequities also occur within States. In
some, workers with minor impairments receive
relatively more generous benefits than workers
with serious impairments.

Progress in recent years in raising benefit
levels provides encouraging evidence of increased
interest by the States in improving workmen 3
compensation. Nonetheless, even the recent

— ol D1- iV TP IMHE-TIRVEE mmi"i



improvements leave many States with 1inade-
quate benefits, as this chapter will demonstrate.

A. GENERAL ISSUES CONCERNING
INCOME BENEFITS

Several general issues must be discussed
before the specific categories of benefits-—
temporary total, permanent total, permanent
partial, and death- can be evaluated.

Two Types of Benefits *

As indicated in Chapter 2, a worker must
meet three tests before he is potentially eligible
for income benefits. The worker must (1) ex—
perience an impairment (2) caused by an injury
or disease (3) that is work-related. If these tests
are met, then two types of workmen 3 compen —
sation cash benefits are possible:

5. Impairment benefits are paid to a
worker with an impairment caused by
a work-related injury or disease, and

il. Disability benefits are paid when an
employee has impairment and wage
loss, both due to a work-related injury
or disease.

Impairment benefits are paid whether or
not the worker experiences a wage loss. Disabil—
ity benefits are paid only if the worker has an
actual or potential wage loss due to a work-
related impairment.

The exact circumstances governing pay—
ment of impairment benefits and disability
benefits in the present workmen 3 compensation
program are described in later sections. In
general, temporary total, permanent total, and
death benefits require disability. Impairment
benefits are presently of importance only as a
basis for permanent partial benefits although,
even for this class of benefits, disability is the
primary basis for awards.

Our recommendations for temporary
total, permanent total, and death benefits
assume disability, and we believe that disability
should be the primary basis for permanent
partial benefits.

The Proper Approach for Determining
Disability Benefits

A number of issues must be resolved in
the design of a workmen 3 compensation dis—
ability benefit schedule. What 1is the proper
measure of the worker 3 economic loss resulting
from a work-related impairment? Shall only
wages be considered, or should fringe benefits be
added? Should consideration be given to the
impact of income taxes? And what proportion
of economic loss should be compensated?

Remuneration or earnings? The value of a
job to a worker cannot be measured simply by
his wage or salary. Table 3.1 documents the
growing importance of supplements relative to
earnings in the employee 3 total remuneration.
Earnings are defined in this table to include
basic wages and salaries p.lus irregular wage
payments (e.g., payments for overtime) plus pay
for leave time. Even with this inclusive defini—
tion of earnings, remuneration as a percentage of
earnings has increased from 104.2 percent in
1946 to 111.4 percent in 1970.

The status of supplements subsequent tp a
worker 3 injury or disease varies with circE
stances. Some employers continue payments on
behalf of their injured workers for such pro—
grams as health insurance, life insurance, arid
pensions. Moreover, some workers injured on
the job may be eligible for benefits under
supplementary programs, such as the disability
retirement option in a pension plan. However, a
disabled worker may lose some supplements,
particularly if he 1is out of the job for an
extended period. Because workmen 3compensa—
tion benefits usually are tied solely to earnings,
the program 1is increasingly deficient 1in the
protection provided to the remuneration of
American workers.

Total or net remuneration? While work—
men 3 compensation should protect remunera—
tion (earnings plus supplements), it is net re—
muneration, not total remuneration that is the
relevant basis for workmen 3 compensation
benefits. ?Jet remuneration takes account of
payroll taxes and job-related expenses incurred
by aworker.

Table 3.2 indicates how taxes take an
increasing share of earnings. In 1946, gross
average weekly earnings were $46.69, anc”
most 98 percent of this income was spendaoie.



TABLE 3.1.'Relationship df.average-annualtotalremunerationtoreverage annual earnings in all private industries

1940-70
1940
Remuneration per full-time employee .$1352
i Earnings per filll-ti,employee $1291
Remuneration as a percentage of earnings 104.7

J

1946 1956 1966 1970
2460 -4365 "-6615" } 8315 »
;2360 4089 5974 7462 t
104.2 106.7 110.7 111.4

Source. Calculated from data inTables 6.1,6.4, and 6.5 of U.S. Department of Commerce, The National Income and Product Accounts
ofthe United Slatex, 19291965 Statistical Tables; Survey o f Current Business, July 1970 and July 1971.

. la.this.Report, “femuneration Visused in*placcof-“tompensation,””as that term isdefined in the above publications. “Earnings”’and
“Wages and Salaries” are equivalent. The definitions in the Department of Commerce publication are:

Compensation of employees IS the income accruing to persons inan employee status as remuneration for theirwork. Itisthe sum

of wages and salariesand supplements to wages and salaries.

Wages and salaries consists of the monetary remuneration of employees, inclusive of executives “tompensation, commissions, tips,
and bonuses, and of payments in kind which represent income to the.iecipients.

/ Supplements to wages and'salariesinsists of employer contributions for social insurance and of other labor income. Employer
contributions for social insurance comprises employer payments under the social security. Federal and State unemployment
insurance, railroad retirement and unemployment insurance, government retirement and a few other minor social insurance programs.
O»her labor income comprises employer contributions to private pension, health, unemployment, and welfare funds; compensation
for injuries; directors “fees; pay of the military reserve; and a few other minor items.

TABLE 3.2. Relation between gross arid spendable
weekly earnings, 1940-70

€] @ ©)
1956
Year Gross Spendable Spendanle
3 averagell as pet of
average: g oross
1940 $ 27.02 $ 26.76 99.0%
1946 46.69 45.55 97.6
1956 81.15 74.16 91.4
1966 114.51 101.17 88.4
1970 . 141.09 121.70 86.3

a Gross average weekly wages for all workers covered by the
unemployment insurance program, U.S. average, from Hand —
book of Unemployment Insurance Financial Data,
1938-1970.

b Spendable average weekly eamings for a married worker and
three dependents. Spendable earnings reflect deductions for
F.ederal income and social security taxes. Formulas are
presented in U.S. Department of Labor, Bureau of Labor
Statistics, Employment and Eamings February 1972, pp.
13-17.

In 1970, gross weekly earrings were $141.09,
but only 86 percent warn spendable: the balance
went for Federal 1income taxes and Social
Security deductions. Because workmen3 com—
pensation benefits are tied to basic wages and
salaries, and because the benefits are tax-free,
workmen 3 compensation benefits have tended

to become more attractive relative to a worker 3
spendable earnings. If weekly benefits were tied
to pre-tax wages, and if the limits on maximum
weekly benefits were raised to the point where
most workers would have all of their pre-tax
wages used in calculating disability benefits, high
wage workers would receive so much that then-
incentive for rehabilitation might be weakened.
Because the income tax is progressive, tax-free
benefits set as a percentage of pre-tax earnings
would tend to approach or even surpass post-tax
earnings for high wage workers.

Dependents allowance? Still another fac—
tor must be considered in the design of work —
men 3 compensation benefits. Many States pay a
dependents “allowance in addition to the basic
benefit for the disabled worker. From the
employer 3 standpoint, the dependents Zallow—
ance may seem illogical because he pays the
same wage to a worker whether or not that
worker has dependents. On the other hand, from
the employee 3 standpoint, the dependents?™
allowance may seem entirely rational. Because
of the income tax, two workers with the same
pre-tax wages may have different post-tax
wages: the family with more dependents will
have the larger income after taxes. It can be
argued that workmen 3 compensation benefits
should reflect differences in net remuneration
among workers with different numbers of de—
pendents.



A new basis for disability benefits. Con —
ceptually, the ideal workmen 3 compensation
program would measure a disabled worker 3 loss
by the difference between his net remuneration
before the injury or disease with his net remun—
eration thereafter. Obvious administrative diffi—
culties make this ideal solution impractical, but
the difficulties do not compel amodem work—
men 3 compensation program to continue the
tradition of comparing gross weekly wages be—
fore the injury with gross weekly wages after the
injury and of calculating benefits by replacing
the traditional proportion of lost wages.

An administratively feasible procedure
can simultaneously take"into account the differ—
ence between gross and spendable earnings, the
virtues of dependents Zallowances, the impact of
the progressive income tax, and the increasing
importance of supplements. This procedure first
determines the worker 3 gross average weekly
wage prior to disability (which must be deter—
mined now 1in virtually every State workmen 3
compensation program) and the number of his
dependents (which must now be determined in
many States). The gross weekly wage and
dependency data are then inserted into a form—
ula prepared and published by the U.S. Depart—
ment of Labor to determine the worker 3 spend—
able earnings. (See Compendium for the 1972
formulas.) Once spendable earnings are calcu—
lated, workmen 3 compensation benefits for all
sizes of families can be calculated as a fixed
proportion of spendable weekly earnings. No
further allowances for dependents or tax consid—
erations are necessary or appropriate.

The method used to determine spendable
weekly earnings 1is neither complicated nor
impractical. A similar, though more complex,
method is already in use in the Federal Wage
Garnishment Law.

What 1is the appropriate proportion of
spendable earnings to pay as benefits? Unfor—
tunately, there is no easy answer to that
question. The traditional approach has been to
replace two-thirds of lost wages. This proportion
represented a rough judgment about the adjust—
ments needed to reflect the reduction in the
disabled worker 3 work-related expenses, and to
provide him an incentive to return to work. As
the proportion of wages replaced is increased,
the worker 1is assumed to have less incentive to
return to work. Of course, if the proportion is

too low, a worker may bo in such dire circum—
stances that he may be forced to return t< ark
before he is properly recovered or he may
become so demoralized as to be indefinitely
disabled.

There may be ingenious ways to retain
effective incentives to rehabilitation while in—
creasing the proportion of benefits to lost wages.
For example, it may be possible to replace a
substantial, though incomplete, portion of lost
wages during the period of disability, and then
pay the worker a part of the remaining loss as a
bonus if he returns to work successfully. We
encourage States to consider such inducements
to rehabilitation which could increase the pro—
portion of benefits to wage loss above the level
of our recommendations.

Because our preference is for benefits to
be based on spendable earnings, which represent
only a portion of gross earnings, and because
total remuneration is increasingly greater than
gross earnings because of the growing iIm—
portance of supplements, we believe the tradi—
tional proportion (two-thirds of lost wages) is
too low.

- (-

We recommend that, subject to the State3
maximum weekly benefit, a worker 3 weekly
benefit be at least 80 percent of his spendable
weekly earnings.

In Table 3.3, the benefits provided by our
erecommendation are contrasted with those paid
by the traditional 66 2/3 percent of pre-tax
wages. The average 1972 weekly wage for all
workers 1is approximately $150.00. The average
family size is about four. For a worker with
three dependents, earning S150.00, spendable
weekly earnings would be $131.91. A benefit
allowing 80 percent of this amount would be
$105.53. In contrast, a benefit of 66 2/3 percent
of the gross weekly wage ($150) would be
$100.00. We believe the extra $5.53 s an
appropriate adjustment reflecting the increasing
importance of supplements since the 66 2/3
percent allowance was first endorsed.

There are several advantages in our recom—
mendation. As Table 3.3 indicates, this pro—
cedure automatically mirrors the difference in
spendable weekly earnings between a workg£



JABLE3.3. Workmen'sjcompensation benefitsas a percentage ofspendable.eainmgs comparedwith benefits as a

(percentage of wages

Grosi average *Spendable average

weekly wage weekly earning™*
\
1 £
Pet of
US. av.
($150) Amount Dependents
\Y; .Rbob
@ @ ® @
50 $ 75 $ 65.63
66.67 100 84.64
“too }  fI50 2 12186 v
133.33 200 . 159.99
166.67 250 199.26
200 300 235.68

Three

$ 71.10
92.38
v131<91
172.36
214.25
253.46

r /%
Workmen*®s compensation
benefits
< » , 80% of average
( J spendable
4 >m6.of weekly earmnings
s grots av. (
*wkly wage Dependents
None Three
® _ (6 @
$50.00 $ 52.50 $ 56.88
66.67 67.71 73.90
t 100 i ,97.49 105-.53
1133.33 127.99 137.89
166.67 159.41 171.40
200 188.54 202.77

* #Calculated by 1972 formula cited inTable 3.2. Table assumes U.S. average weekly wage for 1972 is$150, which isan estimate by the
staffof the National Commission on StateWorkmen 3Compensation Laws.

with dependents and a worker with no depend—
ents. For example, the worker earning $150.00 a
*week would receive $97.49 a week as a work—
men 3 compensation benefit if he had no de—
pendents, but would receive $105.53 if he had
three dependents.

The system shown in Table 3.3 also has
the virtue of assuring that high-wage workers
have an economic incentive to return to work.
For example, the worker without dependents
who earns twice as much ($300.00 per week) as
the U.S. average weekly wage would receive
$200.00 if allowed 66 2/3 percent of gross
earnings, which isequivalent to 85 percent of his
spendable earnings.

A transitional formula. While our recom—
mendation is not particularly complex, com—
pared to other aspects of workmen 3 compensa—
tion, States will require a transitional period to
revise their laws. A somewhat simpler, though
generally inferior, formula can be used in the
interim.

-R3.2-

We recommend that, subject to the State3
maximum weekly benefit, a worker 3 weekly
benefit be at least 66 2/3 percent of his gross
weekly wage.

This formula should be wused until the
maximum weekly benefit in a State exceeds 100
percent of the State 3 average weekly wage.

The General Relationship Between Workmen 3
Compensation and Other Insurance Programs
Providing Income Benefits

The relationship between workmen 3com —
pensation and other private and public insurance
programs providing income benefits for disabled
workers has not been a particularly important
issue because workmen 3 compensation benefits
generally have been so low. In the event that our
recommendations for benefits are adopted, the
total benefits received from a combination of
workmen 3 compensation and other programs
could become substantial. For this reason, we
believe the overlap of benefits from several
sources needs examination. If a disabled work —
er3 combined benefits are too high relative to
what he might earn, he may see no reason to
return to work. Even mo”e serious is the issue of
equity. The availability and extent of insurance
benefits vary among occupations, industries, and
States. Two workers with similar earnings rec—
ords and similar disabilities may receive mark —
edly dissimilar benefits unless workmen 3 com-



pensation and these 1insurance
coordinated.

Typically, coordination
the benefits paid by one program when benefits
are also paid by the other program. The 1issue is,
which program should reduce payments in event
of overlap? There are advantages to not reducing
workmen 3 compensation benefits such as the
stimulus to safety inherent in having employers
bear the full cost of work-related injuries and
aiseases.

progums are

-R3.3-

We recommend that, ifour recommended bene —
fit increases for workmen 3 compensation are
adopted, the benefits of other public insurance
programs should be coordinated with workmen 3
compensation benefits. In general, workmen 3
compensation should be the primary source of
benefits for work-related injuries and diseases.

(Circumstances justifying exceptions to
this general rule are discussed later in the
chapter.)

Coordination between workmen3 com—
pensation and some private insurance programs
financed by employers isalso generally appropri—
ate. These programs include, for example, sick
leave plans and disability retirement provisions
of pension plans, but would not include
employer-financed life insurance.

Workmen 3 compensation will have to be
coordinated with other insurance programs in
order to resolve problems such as the plight of
workers at the dividing line between two pro—
grams who may be denied benefits by both.

The General Relationship Between
Workmen 3Compensation and Programs
Based on Need

Several programs provide benefits to per—
sons in need, including disabled workers, with—
out any requirement that the individual or his
employer contribute to an insurance fund. These
programs include the General Assistance pro—
gram, Aid to the Blind, and Aid to the Perma-.
nently and Totally Disabled. The proposed
Family Assistance Plan, and other versions of an
income maintenance program that have been
given serious attention in recent years, would

involves reducing <

provide a basic level of income for all A
cans. X

Workmen 3 compensation has a different
role than these programs. Their task is to protect
families from poverty. Workmen 3 compensation
is an 1insurance program designed to protect
workers and their fam flies against wage loss due
to work-related injuries or diseases. For most
employees, workmen 3 compensation should
protect income well above the poverty level.

The difference in these roles explains
why, for most workers, there can be no ade—
quate substitute for amodem workmen 3,com —
pensation program. To be sure, there are many
full-time workers whose eamings do not take
them out of poverty. Nonetheless, the basic

insurance purpose of workmen 3 compensation
suggests that the program should not be ex—
pected to remove low-wage. workers from pov—
erty if they are so unfortuante as to suffer a
work-relaf.ed injury or disease. One reason why
our recommendations for benefit levels will not
place considerable stress on high minimum
weekly benefits 1is that we assume a fTamily

assistance program or other form of income

maintenance- program soon will assure al*

families a sufficient income. LAY
R3.4-

We recommend that workmen 3 compensation
benefits not be reduced by the amount of any
payments from a welfare program or other
program based on need.

If a family assistance program or other
generally available income support program is
adopted with benefit levels that insure all
families an income above the poverty level, then
this income support program should consider
reducing its allowances 1in the presence of
workmen 3 compensation payments.

B. TEMPORARY TOTAL DISABILITY
BENEFITS

A temporary total wage loss benefit,
usually called a temporary total disability bene —
fit, is paid because a work-related injury or
disease causes a temporary and total loss of
eamings. Our evaluation of this type of benefit
is based on comparisons involving aworker with(f
three dependents, a family of average size.



Waitiag Period

After a worker is temporarily and totally
disabled, he normally does not receive benefits

the .firstJew days. .Virtually "eevery-.workmen 3
compensation statute has a waiting period ex—

pressed in calendar days, for-which no benefits
are paid. If the worker 1is disabled for an
extended period, however, benefits for the
initial waiting period are. paid retroactively.

The recommended standard published by
the Department of Labor provides a three day
.waiting period, with the benefits for the three
;days paid ifthe total period of disability exceeds
14 days. The Model Act specifies a seven day
.waiting, period, with benefits paid retroactively
?Tor the first seven days if the total period of
"disability exceeds 28 days.

Table 3.4 indicates the record of compli—

ance with these recommendations in the various
IStates during the period 1966-1972. Most"States
"now meet the Model Act standard, but a

substantial majority do not meet the Depart—

ment of Labor recommendation. The shorter the
waiting period, the more workers with" work-
related injuries and diseases, .are eligible for
benefits. As the period to qualify for retroactive
benefits shrinks, the average number of weeks of
benefits per case increases.

TABLE 3.4. Jurisdictions in compliance with recom-
mended standards published by the U.S. Dept of Labor
and the Model Act for waiting period and period of
disability qualifying for retroactive pay, 1966-72

Other

States Federal
"'States"
(50) © @)
Year
Model Model Model
USDL Act USDL Act UsSoL Act

1966 7 44 2 3 0 2
1972 10 45 3 4 n 2

The recommended standards published by the U.S. Department
of Labor (USDL) specify 3 days waiting period before
benefits begin, and 14 days of disaility to qualify for
retroactive payments for time lost in the original wailing
period. The Model Act specifies 7 days waiting and 28 to
qualify for retroactive berefits. Both standards refer to
calendar days, not working days.

See Table 2.3 for explanatory notes.

“The advantage of reducing both the wait—
ing and the,qualifying period is that workers will
have a higher proportion of their lost remunera—
tion replaced by benefits. At. the same time, the
tcosb of theprogram.increases, ®oth in benefits
.paid and in.administrative expenses.Proponents

*of the waiting period argue also that a waiting
period isnecessary to discourage malingering.

TABLE 33;' Percentage ofdisdbHity'tlays compensable
with various combinations of waiting and retroactive
periods

Calerldar_ d_ays Calendii;e(:%ﬁ torwait
_‘Dozi'aﬁ'; 'ftg’r *penefits begin /
retroactive benefits o 3 5 7
0 100% - — -
3 - -98% | - v
- 95% 94% 93%
14 - 93% 90% 88%
21 - 92% 88% 84%
28 — 91% 86% 83%

Calculated by actuarial techniques of the National Council on
Compensation Insurance.

Table 3.5 indicates the approximate rela—
tionship in cost among various combinations of
waiting periods and retroactive periods. The
table is constructed so that the cost of paying
benefits for all days of lost time isequal to 100
percent. Thus, the Model Act standard (7 days
wait/retroactive after 28 days) would pay bene—
fits for approximately 83 percent of all lost
time, and the Department of Labor standard
would pay for approximately 93 percent of ail
lost time.

------------------------- R3.3 -

We recommend that the waiting period for
benefits be no more than three days and that a
period of no more than 14 days be required to
qualify for retroactive benefits for days lost.

We believe this recommendation repre—
sents a reasonable compromise between the
interests of reducing the number of payments
for truly minor disabilities and of insuring that
even moderately serious injuries will have bene —
fits restored retroactively for the first days lost.
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Proportion of Lost Remuneration In addition to this 66 2/3 percent, a State
to be Replaced may wish to provide a dependents Zallowance.
However, a dependents "allowance in addition to
The Model Act suggests that tem} e>nirily the 80 percent of spendable weekly eamings

and totally disabled workers should rec .ive 55 would be inappropriate.

percent of their average weekly wage in bmm;_iefits,
with an additional 2 1/2 percent paid fw:rreach
dependent up toamaximum of five depen dents.
As an alternative formula, the Model A S uses
the more traditional standard of benefit.; equal
to 66 2/3 percent of the worker 3 week! wage.
(The worker 3 benefit issubject tominim m and
maximum weekly benefits.)

In general, present workmen ™ com—
pensation programs do a creditable rib of
meeting this standard. In 1972, 32 of Hie 50
States meet this 66 2/3 percent standard, <-nd six
others pay 65 percent. No Stats pays 1 as than
60 percent of the worker 3 wageJ

There is a great virtue-in re! ting a
worker 3 benefits to his previous wagThis
approach, in contrast to a system whirr would
pay workers a fiat amount if they are c -abled,
permits workmen 3 compensation reaso: bly to
accomplish its objective of maintaining Income
with fair regard for the level of eamini; ebefore
disability. Also, this means "States w _h high
wage levels automatically provide higher :anefits
for their workers than States with low w gss.

We have indicated our preferen. c for a
formula which bases a worker 3 benefi on his
spendable eamings before disability.

Maximum Weekly Benefit

The recommendation published by the
Department of Labor provides that the maxi—
mum weekly benefit in a State should be at least
66 2/3 percent of the average weekly wage in
the State. Table 3.6 indicates the extent of full
compliance with this standard since 1940. The
majority of States do not now meet the stand—
ard. Maximum benefits were nearer to the
average wage in 1940 than they have been since
then, although there has been some 1improve—
ment in recent years.

The data in Table 3.6 need to be inter—
preted with caution. Part of the apparent in—
crease in full compliance between 1966 and
1972 may be a statistical artifact. The evalua—
tions for the years prior to 1972 are based on
the statutes in effect on December 31 of agiven
year compared to the -average weekly wage
during that same year. For 1972, the statutes in
effect as of January 1 are compared to the
average wages in the firsthalfof 1971, the latest
data available. If the comparisons were made
between the January 1, 1972, statutes and the
average weekly wage for the entire calendar year

R3.6 of 1971, it appears likely that three more States
We recommend that, subject to th..- State3 would not fully comply with the recommended
maximum weekly benefit, temporary fal dis— standard.

The sensitivity of the full compliance

ability benefits be at least 80 percent of the
results in Table 3.6 to the wage being used

worker 3 spendable weekly eamings. T 1is form—
ula should be used as soon as feasible = inany demonstrates how some States find it difficult

case, as soon as the maximum weekly onefit in to keep benefits in line with rising wages. If a

a State exceeds 100 percent of th State3d State conscientiously amends its law to set the
maximum weekly benefit equal to two-thirds of

the average weekly wage for the latest data
available, it usually would find that when the

average weekly wage.

We realize that, on an interimbause of wage data subsequently became available for the

a generally inferior formula may be net tsary. date when the law was amended, the maximunm
________ Y A would fall short of its target. Recognizing that

the rising trend in wages makes it difficult for

We recommend that, subject to th State3 States to have their maximum benefits equal or
maximum weekly benefit, temporary fatal dis— exceed the two-thirds standard, Table 3.6 identi—
ability benefits be at least 66 2/3 perc.-si of the fies the States which have substantially complied
worker 3 gross weekly wage. - with the traditional 66 2/3 percent standard by

creating a category where the maximum weekly



TABLE 3.6. Maximum iV8ekiy?beneritsfortempDrary total disability™ a percentage of average weekly waqe:

distribution ofjurisdjctions,T930-72

) 150)

Year (19 ) 40 48 56 66 72

Full comolianca
75% or more \ 29, *3, 2 2 4

66.7 to 74.9% 9 1 1 1 6

Substantial complianca

60 to 66.6% 7 4 1 1 8
.yf t =
Substandard
50 to 59.9% 4 17 7 16 12
Less than 50% 0 24 39 30 20

Other y
TStates Federal
® ‘@ |

40 46 56 W6 72 40 146 56 66 72

1 A f 2 % 1 1-
1 1 1
2 2 *1 I
] * J - -
i S .
1 J
1 1

L,Tho maximum benefits for 1940 through 1946 are for December 31 and iare-compared.,to the State 3-averaga weekly wage foe the
corresponding year. The 1972 maximums are those in effect on January* 1, 1972, -and,are compared to the State 3 average weekly

wage for the firsthalfof 1971.

Benefits are calculated as payments to a worker with three dependents.

Wage data for 4 other “States””are not
Rico was not available before 1961.

ifizble. Mississippi law did not go into effect until January 1,1949. Wage data for Puerto

Source of wage data: Handbook of Unemployment Insurance "Financial Data, 1938*1970,.and unpublished data from U.S.

Department of Labor.
See Table 2.3 for explanatory notes.

benefit is at least 60 percent of the average

weekly wage in the jurisdiction. Eighteen States

are in “full compliance””or “Substantial compli—
ance”” with the 66 2/3 percent standard. How —
ever, the maximum weekly benefit in 20 States

is less than 50 percent of the State3 average

weekly wage, and 1in another 12 States, the

maximum weekly benefit isbetween 50 and 60

percent of the State 3 average weekly wage. The

deficiencies in these States are due to more than

a temporary lag in legislative enactments.

Judged by traditional standards, a major —
ity of States have maximum weekly benefits
which are inadequate. Moreover, the wide varia—
tion among the States in the relationship of
maximums to average weekly wages indicates
that the maximum weekly benefits for tempo—
rary total disability are not equitable.

Our judgment that the maximum weekly
benefit levels are generally inadequate is rein—
forced by comparing the maximum weekly
benefit in each State as of January 1, 1972, with
the 1971 national poverty level for a non-farm
family of four persons, which is $79.56 a week.

It is distressing that as-of January 1, 1972, the
maximum weekly benefit for temporary total
benefits in more than half of the States did not
reach this poverty level.

Some temporarily disabled workers have
sources of income in addition to workmen 3
compensation benefits. After the first six
months of disability, aworker who continues to
be 1incapacitated may be eligible for disability
insurance benefits under the Social Security
program. In California, some workers may re—
ceive a benefit under the temporary disability
insurance law equal to the difference between
the TDI1 benefit and the workmen 3 compen—
sation benefit. More common but available
nationally only to a minority are sick leave or
insurance benefits provided by employers to pay
for the waiting period or supplement the weekly
workmen 3 compensation benefits. The sick pay
plans sometimes replace wages in full, but more-
often pay some flat amount or an amount
proportioned to replace part of eamings.

The extent of such coverage varies by size
of firm (the larger firms tend to offer more



protection), by industry (public utilities and
manufacturing are more likely to have such
plans), and by type of worker (salaried workers
are much more likely to enjoy this protection
than wage workers.) Moreover, even among
progressive firms, fewer than half the workers
are covered by sick leave or other plans which
supplement workmen 3 compensation benefits
for temporarily disabled workers. These private
plans are almost always integrated with pay—
ments by publiceprograms so that duplicate
payments are rare.

Despite such supplementary income, the
conclusion 1is 1inescapable that the maximum
weekly benefits for most disabled workers are in
general inadequate and inequitable.

It seems likely that workmen 3 compensa—
tion beneficiaries prior to injury have on the
average weekly wages lower than the State
average. It is difficult to confirm this assump—
tion, although- it has been observed that the
injured are often the young and inexperienced.
The only available series on wages of injured
workers is published by the National Council on
Compensation Insurance. The Council believes
the average wages for injured workers are prob—
ably understated by itsdata because some of the
sources the Council uses do not report the full
wage of high-wage workers.

Weekly benefits for disability often are
reduced by attorney 3 fees. (See Chapter 6) The
data on legal expenses are limited, but it is
evident that the adequacy of benefits is. further
undermined by the effect of these fees, which in
almost every State are paid by the worker.

While we recognize that not all of the data
that would be useful to evaluate the adequacy of
benefits are available, nonetheless there, are
enough data to support a finding that the States
are failing to meet in a responsible fashion the
traditional standard of a maximum weekly
benefit of at least 66 2/3 percent of the average
weekly wage in the State. Moreover, that tradi—
tional maximum istoo low.

A statute which provides that a worker 3
benefit shall be 66 2/3 percent of his wages
subject to the State3 maximum weekly benefit,
coupled with amaximum weekly benefit which
is 66 2/3 percent of the State 3 average weekly
wage, means that in fact approximately half of
the workers in a State are going to-receive
benefits that are less than 66 2/3 percent of

their previous wages. It iswrong to restrict the
benefits of such a substantial proportion of the
work force through the operation of the maxi —
mum weekly benefit.

R3,t

We recommend that as of July 1, 1973, the
maximum weekly benefit for temporary total
disability be at least 66 2/3 percent of the
State 3 average weekly wage, and thatasof July
1, 1975, the maximum be at least 100 percent
of the State 3 average weekly wage.

By 1975, the most expensive phase of our
recommendations fcr maximum benefits will be
oyer, and the States should then proceed to
increase the protection for workers with above-
average eamings.

R3.9 -

We recommend that as of July 1, 1977, the
maximum weekly benefit for temporary total
disability be at least percent of the
State 3 average weekly wage; as of July 1,1979,
the maximum should be at least 1%2/3percent
of the State 3 average weekly wage, and on and
after July 1, 1981, the maximum should be at
least 200 percent of the State 3 average weekly
wage.

R3.10

We recommend that, for all maximum weekly
benefits, the maximum be linked to the State 3
average weekly wage for the latest available year
as determined by the agency administering the
State employment security program.

Increasing the maximums according to
our recommendations 1is not only essential to
make benefits equitable and adequate, it is

administratively and economically feasible.
Thirteen States now have provisions which
automatically increase the maximum weekly

benefit for temporary total benefits as their
average weekly wage increases.

Figure 3.1 indicates the approximate cost
of moving to these successive increments of
maximum weekly benefits when the maximums
are coupled with the Model Act standard of a
minimum weekly benefit equal to 20 percent of

the State3 average weekly wage and a weekly
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\ ‘disability benefitequal,to ,66£2/3 ~percent o f-the iand services;provided.1 In addition} thetclaimants
~present the {Jreatest potential for rehabilita—

tion- a;,potential which too often 1is unappreci—

worker'sweekly wage.

FIGURE 3.1. Additional cost of increasing maximum
weekly benefitsin workmen's compensation

-21%

66.7% 100% 133.3% 166.7% 200%

Increase inmaximum weekly benefit {expressed
as percentage of State"s average week ly wage)

Calculated by staff of National Commission on State Workmen®s

Compensation Laws with actuarial techniques of the National

Council on Compensation Insurance. Calculations assume

that a worker 3 benefit is66.67% of hisweekly wage, subject

to a minimum weekly benefit equal to 20% of the State3

average weekly wage and to the maximum weekly benefits

shown in the figure.

C. PERMANENT TOTAL DISABILITY
BENEFITS

Only about 10 percent of all workmen 3
compensation claims (including claims paying
medical benefits only) involve impairments seri—
ous enough to qualify the workers for perma—
nent total disability or permanent partial bene—
fits. Only about 1,000 workers each year receive
permanent total disability awards.

Although numerically less important than
the claims involving temporary total disability
benefits or medical care only, the claims involv—
ing workers with permanent impairments pre—
sent the most difficult challenges. These cases
are the most expensive in terms of benefits paid

ated and unfulfilled.
One -reason for the insufficient attention

1to rehabilitation Zis the tendency to-view work-
-men 3 rcompensation primarily ,-in terms of.pay-

.rnent of. calshfbenefits. In some States virtually
all that happens is that a worker 1is injured,
inspected,-rand indemnified. Such a policy is
unsatisfactofrywand inhumane, and in.Chapteis“4
and 6 we spell out procedures which should
insure that-workers with serious impairments
will receive needed medical and rehabilitation

..seryices under, the close supervision and careful

attention of the State workmen 3 compensation

agency." WeJ stress >these Testorative® aspects of a

modem workmen 3 compensation program be—
cause we do not wish our discussion of cash

benefits for serious impairments to divert atten—
tion from our goal of an integrated and compre —
hensive set oftservices for workers with serious

impairments.

Legal Definition

Permanent total disability benefits should
be paid to a worker who experiences a work-
related injury or disease which leads to a
permanent impairment that makes it impossible

for him to engage in any substantial gainful
activity for a prolonged period. Ifaworker earns
income subsequent to his injury, he may be
eligible for the permanent partial disability
benefits described later in this chapter.

Our recommendations for improvements
in the level and extent of permanent total
disability benefits assume that the improvements
will be applied only to those who truly are
permanently and totally disabled. A few jurisdic—
tions, however, use definitions of permanent
total disability which permit such awards to
impaired workers who vretain substantial wage
earning capacity.

*R3.11-

We recommend that the definition of permanent
total disability used in most States be retained.
However, in those few States which permit the
payment of permanent total disability benefits
to workers who retain substantial earning capac—
ity, we recommend that our benefit proposals be



applicable only to those cases which meet the
test of permanent total disability used in most
States.

Proportion of Lost Remuneration
to be Replaced

The traditional benefit for permanent
total disability replaces two-thirds of the work —
er 3 wages, subject to minimum and maximum
weekly benefits. The Model Act 3 alternative
formula encompasses this traditional view. The
Model Act also provides amethod for automati —
cally increasing the benefits of a totally disabled
worker as the average weekly wage in the State
increases. (See Section 21 of the Model Act)

Most States specify an adequate percent—
age of lost wages to be replaced for a totally
disabled worker, although only five now provide
for. automatic increases iri benefits as the State 3
average weekly wage increases.

m3.12-

We recommend that, subject to the State3
maximum weekly benefit, permanent total dis—
ability benefits be at least 66 2/3 percent of the
worker 3grossweekly wage.

After a transition period,
formula (R.3.13) should be used.

our preferred

-R3.13-

V/e recommend that, subject to the State3

maximum weekly benefit, permanent total dis—
ability benefits be at least 80 percent of the

worker 3 spendable weekly eamings. This form—
ula should be used as soon as feasible or, in any

case, as soon as the maximum weekly benefit in

the State exceeds 100 percent of the State3

average weekly wage.

A dependents Zallowance may be appro—
priate in addition to the benefits based on gross
weekly wages, but isnot appropriate ir. addition
to the benefits based on spendable eamings.

Protection against erosion in the value of
the benefits must be provided for claimants with
long-term disability cases.

R3.14

We recommend that beneficiaries in permanent
total disability cases have their benefits in—
creased through time in the same proportion as
increases in the State 3 average weekly wage.

Maximum Weekly Benefit

Like maximum temporary total benefits,
the maximum weekly benefits for permanent
total disability are seriously deficient in certain
States. Table 3.7 indicates the relationship of
the maximum benefits for permanent total
disability to average wages in the various juris—
dictions in 1972.

TABLE 3.7 Maximum weekly benefits for permanent
total disability as a percentage of average weekly wages:
distribution of jurisdictions, 1972

Other

Percentage St(gg;:s "States" Fedtzeral
6" @
75% or more 4 NA 1
65.7/74.% 6 NA 0
60/66.5% 4 NA 0
50/59.9% 11 NA 0
Less than 50% 25 - 2 1
« Average wage data not available for four “States."
See Table 2.3 for explanatory notes.
The maximum weekly benefits in most
States are inadequate, and the considerable

variation among the States in the relationship of
the maximums to the State average weekly wage
indicates considerable inequity.

mR3.15-

We recommend that as of July 1, 1973, the
maximum weekly benefit for permanent total
disability be at least 66 2/3 percent of the
State 3 average weekly wage, and that as of July
1, 1975, the maximum be at least 100 percent
of the State 3 average weekly wage.

mR3.16-

We recommend that as of July 1, 1977, the
maximum weekly benefit for permanent total
disability be at least 133 1/3 percent of the



C

JfS_tate’s average-weekly .wgge; asbof July 1,1970,
the*maximum*hould["be afeleast;!66"2/3ipercent
of the State 3.average\weekly.wage;-anti on.and
after July 1, 1981, the maximum should be at
least 200 percent of the State 3 average weekly

-w?ge.

These maximums should; belinked: to~the

State 3 average weekly wage as defined inrecom—

mendation 3.10.

Duration of Permanent Total
~Benefits

Permanent total benefits should be paid
*for vthe entire ,period -of-disability-or for-life,
"according"to the"recommendatioa-published by
the Department of Labor and the Model Act.
There should be no limits of time or total dollar
amount on permanent total benefits.

Table 3.8 indicates the extent of compli-

uance with these recommendations.rlt is"Gis—

tressing to note that 19 States in 1972 did not
meet the standard. In 15 States, a totally
disabled worker can receive benefits for a
maximum period of less than 10 years. In 11
AStates, often the same States with maximuik
limits on duration, the most a totally disabled
worker can receive in benefits is less than
$25,000. This amount is less than the average
American worker earns in four years of full-time
work.

TABLE 3.8. Jurisdictions with compensation for
permanent total disability payable fGr life or period

of disability
Other
States Federal
Year "States"
50 2
() ® @)
1946 16 0 1
1956 26 1 2
1966 30 2
1972 31 2

Sec Table 2.3 for explanatory notes.

These limitations on permanent total
benefits are inexcusable inamodem workmen 3
compensation program. The worker with a
permanent total disability presents a compelling

65

meed for long-term support from workmen 3
m ~compensation.

-R3.17-

We recommend that total disability benefits be
paid for the duration of. the worker 3 disability,
or forTife, without any limitations as to dollar
/amount or time.

This recommendation isprimarily relevant
forpermanent total disability"benefits,“but also
~*applicable to temporary total disabilityhene-

~Mits. whiclvaresof limited duration or amountin
eisome States.

"Relationshipoffermanent*Tot?!
JBenefits to"0.ther Programs

A permanently and totally disabled
worker who is receiving workmen 3 compensa—
tion benefits often is eligible for payments from
mother programs. The most important additional
public benefit 1is provided under the Social
Security program (OASDHI) . Although it isnot
known how many workmen 3 compensation
beneficiaries are eligible for benefits under
Social ~Security, a rough ridea can be gleaned
from awards data. In recent years there have
been about 1,000 permanent total and 35,000
major permanent partial disability awards
annually under workmen 3 compensation. In
1968 about 11,000 workers receiving permanent
disability benefits from Social Security had
these benefits reduced because they were receiv—
ing workmen 3 compensation benefits. It is
estimated that perhaps another 2,000 to 4,000
were receiving both benefits, but were not
subject to the offset because their combined
workmen 3 compensation and Social Security
benefits were 1less than 80 percent of their
former wage. It thus appears likely that most
seriously disabled workers receiving workmen 3
compensation benefits are not receiving Social
Security benefits.

Private supplements also are available to
some workers. Perhaps three-fourths of the 30
million American workers 1in private industry
covered by retirement plans may receive benefits
if they become disabled. However, vesting limi—
tations and age and service requirements limit
the number of these workers who are eligible.
This form of protection, like other private
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supplements, varies by industrial sector, size of
firm, union status, and other factors. Most
manufacturing workers, but only about one-
third of retail-trade workers, have pension plans
wi'th disability benefits.

Another type of benefit available for
permanent total disability in private industry is
group long-term disability insurance. This plan
has few eligibility restrictions but is offered
mainly to salaried workers. (A recent survey of
leading firms showed more than half of salaried
workers but litle more than a fourth of hourly
workers are covered by long-term-disability
plans.)

In the aggregate, supplements to work—
men 3 compensation permanent total disability
benefits are probably substantial, but their
availability differs greatly among and within
firms. Supplements are more prevalent in large
than in small firms, and in unionized than in
nonunionized fims. Reliance on supplements
may only exaggerate the inequity of the treat—
ment of permanently and totally disabled
workers.

Because of the numerous possible sources
of benefits for permanently and totally disabled
workers and the substantial inequities which can
occur if the benefits we have recommended for
workmen 3 compensation are duplicated by
benefits from other programs, we beheve that
coordination is necessary. Coordination isessen—
tial also because the general availability of
programs for totally disabled workers in addi—
tion to workmen 3 compensation may have
undercut the sense of urgency concerning the
need for increases in workmen 3 compensation
benefits. Unfortunately, many workers have
probably suffered as a consequence of the lack
of urgency because, for them, workmen 3 com—
pensation was the sole or primary source of
protection when they became totally disabled.
Only ifworkmen 3 compensation iscoordinated
with other programs can there be assurance that

the substantial workmen 3 compensation bene—

fits necessary to protect those workers who rely
on the program for primary protection will not
provide unnecessary support to other workers
with multiple sources of protection.

The most obvious need for coordination
involves the disability insurance program of
Social Security and workmen 3 compensation.

R3.1s —

We recommend that, provided our other recom—
mendations for permanently total disability
benefits are adopted by the States, the Disability
Insurance program of Social Security continue
to reduce payments for those workers receiving
workmen 3 compensation benefits.

We believe also that it is appropriate to
integrate workmen 3 compensation benefits with
other benefits provided by an employer. As in
the past, we believe that employers and other
interested parties, such asunions, should be free
to develop provisions which either supplement
workmen 3 compensation benefits or reduce
retirement or disability benefits paid for by the
employer in the presence of workmen 3compen—
sation benefits.

D. PERMANENT PARTIAL BENEFITS

A worker who experiences an impairment
because of a work-related injury or disease, but
who is not totally disabled, may be eligible for
permanent partial berefits. Permanent partial
cases are the most expensive portion of the
workmen 3 compensation program: cash bene—
fits and medical care in permanent partial cases
account for more than- 50 percent of all
payments.

Permanent partial benefits are also the
most controversial and complex aspect of work-

"men 3 compensation. We were impressed during

our hearings and meetings that for no other class
of benefits are there more variations among the
States or more divergence between statutes and
practices.

One element in the variations is the
relative importance of cash benefits for minor
permanent partial cases. Such benefits represent
less than 10 percent of all payments in four
States, but represent more than 30 percent in
four others. (Table 3.9)

The imbalance in the importance of per—
manent partial benefits among the States is
accentualed by the apparent paradox that some
States with an unusually high proportion of
total benefits paid for permanent partial benefits
also have unusually low maximum weekly bene—
fits for the category. New Jersey expends over
35 percent of all benefit payments on minor



TABLE 33 r"Distribution of 44 States and tha District
..ofXolumbia.according to casfobenef its paid for minor
permanent partial impairments as a percentage of their
total outlays forworianen®s compensation benefits, 1970

Mndemnify -Number of States
Leu than 10% v5
10/14.9% 9
15/19.%% u
20724 %% 10
. 25/29.%% .6
30% or more

permanent partial cases even though iIts maxi-

-nnum weeklyVbenefit for-TpemTanent._partidl ~Sf0)
is far below the maximum for othervdasses of
benefits ($101).

A possible explanation of these imbal—
ances Is that the evaluation of the extent of
mydishility in .permanent /.partial cases -pemits
considerable discretion for decision makers, in-
cluding agency adjudicators and courts. In some
Stares, officials apparently have stretched the
rules out of syn pathy for claimants with perma—
nent partial injuries. Occasionally, because the
statutory benefits were so low, every effort was
made to pay those benefits freely by, for
example, evaluating the extent of impairment
liberally. However, because of the frequency of
minor injuries, the cumulative amount of
payments was substantial.

For these and possibly other reasons, the
total cost and thel unbalance of permanent
partial benefits tend to undermine the entire
workmen 3 compensation program. Employers,
disturbed by what they consider excessive pay —
ments for minor injuries, have refused to
support general increases in benefits. Labor
spokesmen oppose surrender of the substantial
awards for minor injuries because they fear that
any general benefit increases given in exchange
would soon be eroded by the passage of time
and the assault of inflation. The result of this
stand-off has too often been the permanent
impairment of reform efforts other than incon—
sequential or bizarre statutory amendments,
such as New Jersey3 differentiation between
maximum benefits for permanent partial claims
and maximums for other classes of berefits.

We believe the States must break the
log-jan barring genera? reform posed by the

Aimbalances »of permanent partial benefits.
Workers with-truly serious injuries suffer, while
employersibear the costs of extravagant awards
forminor injuries.

ViA bold ~and substantial .reform of perma-
inentrpariial benefits is necessary. Indeed, there
iIs no more “pressing and fundamental issue
"Torifrontingvworkmen 3 compensation. Nonethe —
less, we have”~concluded that the issue is so
Aintractable ;that we would do a disservice to
make precise recommendations for the restruc—
turing of permanent.partial benefits on the basis
“fof the time for analysis that was available to us.

3,19

We -recommend Ahat -each”State undertake a

fthorough examination of permanent ..partial

benefits and that the Federal government spon—
sor a comprehensive review 0" present and

potential approaches to permanent partial

benefits.

We offer below some suggestions which
should be considered in the State and Federal
reviews of the topic. In Chapter 7, we describe
the Federal .vehicle we believe is.appropriate for
the review, which we believe will require more
time for analysis than was available to this
Commission.

Two Bases for Permanent Partial
Benefits

There are two possible bases for perma—
nent partial benefits. Benefits can be paid solely
because of a work-related impairment. Benefits
can be paid because the worker has a disability
which resulted from a work-related impairment.
The disability can be measured by actual wage
loss or by loss in wage-earning capacity.

Workmen 3 compensation benefits now
are usually justified as payments because of
dissbility. Nonetheless, payments solely because
of 1impairment are of some importance. In
practice, there are several approaches to perma—
nent partial benefits which combine the impair—
ment and disability bases in different ways. The
same statute may contain more than one of the
approaches.

Benefits based solely on extent of impair—
ment. Some statutes incorporate a schedule of
benefits for a specific list of impairments, and



the benefits are paid whether or not there is a
disability. Moreover, the benefits are the exclu—
sive remedy for workers with these impairments
(except, in most States, for the temporary total
disability benefits paid during the healing
period), even if the worker 3 wage loss far
exceeds the scheduled benefits. The Model Act
incorporates this approach for certain impair—
ments, such as the loss of a foot (which, on the

assumption that the whole man israted at 400
weeks, results in 112 weeks of benefits in
addition to healing period benefits).

It could be argued that the main purpose
of such a schedule is to provide benefits for
dissbility, and that impairment is used as the
basis for benefits because impairment and dis—
ability are closely related. The validity of this
argument is questionable because there is no
exact relationship between the degree of impair—
ment and the extent ofwage loss. Some workers
with only minor permanent impairments "have
substantial wage losses. The concert pianistwho
loses a part of one finger is the classic example.
Other workers may suffer serious impairments
and experience only limited disability. A lawyer
might, for example, lose an arm without perma—
nent loss of earning capacity.

Despite the doubtful validity of using
impairment ratings to predict the extent of
disability, there is an obvious advantage to the
use of schedules. They provide a convenient
method to determine, on the basis of one
evaluation, the benefits that are considered
appropriate as a cushion for possible future wage
loss or, if no wage loss is suffered, for the
impairment rtelf.

Benefits based solely on extent of dis—
ability. Some statutes provide that, for perma—
nent impairments which are not specifically
named 1in the statute, the worker 3 exclusive
remedy (again, with the exception iIn some
States of healing period benefits) are benefits
paid only if there is disability. The Model Act
provides that for those disabilities which result
from injuries not listed in the schedule, the
weekly benefit is 55 percent of the loss in
wage-earning capacity, payable during the period
of disability (subject tominimum and maximum
weekly benefits and dependents “allowances).

Benefits based on both disability and
impairments; predetermined formula
used. Another approach is to base permanent

partial awards on a formula that considers r
factors relating to impairment and to disability,
For example, California uses an impairment
rating as a starting point for its permanent
partial awards, but then modifies the rating to
take account of the worker 3 age and previous
occupation. The California approach, while
recognizing the difference between impairment
and disability, stall represents only a rough
estimate of the effect of a specific permanent
impairment on the actual wage loss of a partic—
ular worker.

Benefits based on both disability and
impairment; flexible formula used. Some
statutes use impairment ratings as the basis for
determining the initial duration of permanent
partial benefits, but also provide additional
benefits if the actual disability extends beyond
this initial period. The Model Act, for example,
specifies the number of weeks of benefits for
certain serious impairments, such as 240 weeks
for the total loss of an arm. Benefits, however,
may be paid beyond the prescribed period
provided the disability continues. Michigan and
New York have adopted this Model Act
approach for certain impairments. s-

Benefits based on dissbility or impair- v
ment. In Florida, a worker with a nonscheduled
permanent impairment receives benefits .based
on impairment or dissbility. After evaluating the
extent of impairment <a disability rating is
prepared, based on the impairment rating and
other information relevant to the worker Searn—
ing capacity. Benefits are based on the more
generous of the two ratings.

Dual benefits. Another approach, used in
Massachusetts, is to separate benefits for impair—
ment from benefits for disability. A worker may
be eligible for both.

Suggestions for Restructuring
Permanent Partial Benefits

The considerable differences among the
States in the benefits awarded for similar impair—
ments cannot be justified. We offer the follow—
ing suggestions as a starting point for further
investigations of the irea. We are not endorsing
all of these suggestions, though we believe they
warrant serious consideration.

Explicitly separate impairment and dis—
ability benefits. As indicated in Chapter 1, we



"bfelieve-that the-prifnary basis for workmens
compensation benefits should be the, worker3
loss of wages. We also believe that limited
payments for permanent impairments are appro—
priate. A major difficulty with, present, perma-
reritpartial benefit»provisions is that most-seem
to use one formula ,which bases benefits on both
the impairment;and disability bases. Combining
both bases into one formula appears unwork—
able.
'‘COTsfdSration -should ‘be"givendo the use
of two types of benefits:
permanent partial impairment benefits,
paid to a worker solely because of a work-
related impairment

;permarient)paftial- disability /benefits, jpaid

to a worker because he has both a work-
related impairment and a resultant disability.

A worker might be eligible for both types
of benefits. The impairment benefits would be
Tbased .on the worker 3. impairment relative, toThe
whole man. If, for example, the whole man were
defined as 400 weeks, and the disability evalua—
tion unit of the workmen 3 compensation
agency (described in Chapters 4 and 6) deter—
mined that a worker was 50 percent impaired,
then he would be eligible for 200 v/eeks of
benefits.

Impairment benefits are justified because
of losses an impaired worker experiences that
are unrelated to lost remuneration. The impair—
ment may, for example, have lifetime effects on
the personality and normal activities of the
worker. _Since impairment benefits have no
relationship to wage loss, there would be no
necessity to link the value of the weekly benefits
to the worker 3 own weekly wage; the weekly
benefit could be the same amount for all
workers in the State.

In contrast, the disability benefits could
be based on actual wage loss or Tss in wage
earning capacity. In most States, permanent
partial benefit awards are based on estimates of
the future loss in wages caused by the impair—
ment. In some States, such as Michigan, the
worker can be paid benefits on thel basis of
actual wage loss as it develops over an extended
period. While the Michigan approach has some
costs, primarily the added administrative ex—
penses of keeping a case open for a long time,
these burdens are not insupportable. The
method has the substantial merit of matching

benefits to a -worker 3 actual loss of wages,
rather ;than basing benefits on guesses about
future wage loss.

Remove schedules from the statutes. Al—
most -every .-workmen”™ compensation statute
.—contains a schedule which stipulates the benefits
to be paid for"the. listed impairments.These
schedules in some cases may provide a short-cut
to the determination of the benefits to be paid,
but that isnot an adequate justification for their
use. Present schedules include only a small
proportion of all medically identifiable perma—
nent impairments. Also, some schedules have
not been revised for many years, despite con—
siderable progress in the understanding of the
*jelationship. betw_een specificinjuriesandrextent
of functional impairment. A basis for a rational
evaluation of injury or disease is the recently
published American Medical Association3
Guides to the Evaluation of Permanent Impair-
\ment. Us—* maf the AMAjpublication instead of
statutory xheduling appears desirable.

It must be stressed, however, that the
AMA guides are relevant for evaluation of
impairment, not disability; and disability should
be the primary basis for awarding .permanent
partial berefits. Use of the AMA guides to help
establish the impairment rating, and then use of
the impairment rating in conjunction with other
information, such as the worker 3 age, educa—
tion, and previous experience, to establish the
extent of disability seems most appropriate. Itis
hard to see how any statutory schedule could
substitute effectively for this process.

Modify existing schedules. We are skepti—
cal of the validity of many statutory schedules,
partially because of the substantial inconsist—
encies in benefits paid for identical impairments.
A loss of a foot entitles aworker to an award of
$6,000 or less in five States; at the other
extreme, in five others, the loss of a foot may
mean $15,000 or more. (Table 3.10)

IT it s believed desirable to retain a
schedule for permanent partial benefits, either in
a statute or in administrative regulation, then we
offer these suggestions. The States should review
their schedules on the basis of the AMA guides,
recognizing that impairment and disability are
distinctive concepts. One way to reflect the
distinction would be to follow the California
policy of modifying impairment ratings by
factors relevant to earning capacity. Another
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TABLE 3.10 Specified maximum amounts of benefits
provided for loss of arm, foot, and eye invarious
Jurisdictions, 1972

Other

Arm at States " " Federal
shoulder &) St?g)‘f %)
Over $25,000 6 1 1
20,000-24,999 1 1
15,000-19,999 14 1 0
10,000-14,999 22 2 0
Under 10,000 7 0 0
Foot :

Over $20,000 2 1 1
115.000-19,999 0 0
113,000-14,999 14 2 1
6,000-9,999 26 2 0
Under 6,000 5 0 0
Eye*

e

Over $20,000 1 1
15,000-19,99 . 4 0 0
10,000-14,999 8 2 1
6.000-9,999 27 1 0
Under 6,000 10 0 0

* Nosetamountin Puerto Rico.
See Tahle 2.3 for explanatory notes.

way to give additional emphasis to disability as a
basis for permanent partial awards would be to
adopt the Model Act provision which permits
benefits beyond the scheduled period when the
disability persist.

Reallocate resources. As indicated, per—
manent partial benefits in some States appear to
take a disproportionate share of total benefits.
Moreover, permanent partial benefits for minor
impairments in some States seem to be excessive
compared to benefits for more serious impair—
ments. In some States, payments are made even
though there are no impairments. At the same
time, the maximum weekly benefits for perma—
nent partial benefits are so low in many States
that seriously disabled workers are penalized.

Drastic reform may be necessary in some
States to shift benefits to workers with the most

serious impairments. A possible strategy would
be to increase the maximum weekly benefits at
the rate we have recommended for other classes
of benefits, while simultaneously proscribing
permanent partial payments unless the worker
experiences a permanent impairment of at least
10 percent of the whole body oran actual wage
loss of at least 10 percent of the pre-disability
wage.-

Healing period benefits. Most workers
with permanent partial impairments experience
a brief initial period of total disability. Tempo —
rary total benefits are awarded for this healing
period. After wage-eamirig capacity retums,
eligibility for permanent partial benefits isdeter—
mined. In most States, permanent partial bene —
fits are paid in addition to the healing period
benefits, but in a few States, benefits paid for
the healing period are subtracted from the
permanent partial awards. This practice is ques—
tionable since the permanent partial awards
generally are designed to estimate future wage
loss, whereas healing period benefits are paid
because of wages already lost at the time of the
evaluation.

Relationship to Other Programs

Many workers with permanent partial
disability receive benefits from two® or more
programs, including workmen 3 compensation.
About 25,000 beneficiaries with retirement or
disability awards-under Social Security in 1968
also were receiving workmen 3 compensation
benefits. Although it isnot known what number
were receiving permanent partial benefits, these
benefits are the most likely to be involved in the
overlap as there are only about 1,000 permanent
total disability awards annually.

The. most common private supplement to
workmen 3 compensation for certain types of
permanent partial disability-comes from acci—
dental death and dismemberment insurance. A
majority of companieswith at least 100 employ —
ees offer these benefits, but not all plans pay
benefits for work-related disability.

Some with permanent partial disability
awards may subsequently become eligible also
for veterans “pensions or for aid to the perma—
nently and totally disabled under the public
assistance system. The overlap of these programs
is probably small; any duplicate payments are
hardly excessive.

C
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mKSKA WORKMEN®™ S COMPENSATION RATE LEVEL HISTORY -
Portion Due to
iDate of A"Total Change In Portion ;Due Change In Portion Due
Rate Change Rate Level To Experience Payroll Base To Law Change

08-01-59 +$.0% -14.6% -+24_1% -

12-01 "60 - 1.3% - _1:4% + 0.1%

12-31-61 + 6.2% + 16.2% L

512-31-62 - 0.4% - 0.7% - + 0.3%

m12-31-63 - 5.4% - 5.4% a a

"10-01-64 +15.1% + 9.6% + 5.0%

09-01765 -$.8% - 0.73%

10-01-66 -11.8% -13.0% m + 1.4%

fl1-01-67 - 3.1% - 3.1% tm !

*01-01-69 + 7.2% +.4.9% + 2.2%
*11-01-69 + 1.6% + 6.1% - 4.2%

HD-0V70 -* 1524% - tuzw a + 6>7%
*04-01-72 -m5_2% -"5.2% a

"06-15-72 +15.8% - - +15.8%

03-01-73 - 3.1% - 3.1% a. Hm

06-01-74 +34.2% +20.7% m +11.2%

06-01-75 +49.9% +10.9% +35.2% .

** $6-01-75 - 2.4% — -2.44
11-01-76 + 3.7% 8.2% - +13.0%
$2-01-77 + 6.0% - m + 6.0%
$9-01-77 -18.6% - - -18.6%
(03-01-78 + 5.0% + 4.0% m + 1.0%
. $3-01-78 - 8.2% - - 8.2% -

06-01-78 - 0.8% - - 0.8% a

10-01-78 +13.1% +13.1% « @

12-01-79 + 1.8% - 1.5% g + 3.5%

- 04-01-80 - 5.9% - a
06-01-80 0.0% - " m
w* 01-01-81 + 9.8% +10.0% - 0.8% + 0.6%
NOTES:
The basis of premium is payroll. _.Effective 11-01-69, the limitation on
individual payroll per week "was increased from $300 to $400.

** Effective 06-01-75, the Ilimitation on individual payroll per week was in—
creased from $400 to unlimited. A transition program, part of the filing,
scheduled full implementation of the change over a periGd of three years,
later extended to six years. Decreases 1in the rates were filed effective
06-01-75, 03-01-78, 06-01-78 and 01-01-81. The 06-01-80 change resulted
in changes in classification relativity but not in overall premium base.

* k%
The 04-01-80 change did not change the overall rate level. It did change
the premium discount entry level from $1,000 to $5,000 thus necessitating
a compensating change 1in rates. The expense structure within the rate was

also revised.

PREPARED BY: THE ALASKA DIVISION OF INSURANCE

EXHIBIT *2
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The division of. worker*1 compensation In theSDepartment of
labor shall undertake a comprehensive study of vocational rehabilitation of
Injured vorkers to Include the following topics: (1) the organizational <
planning .for a central agency to. supervise.and control the sequence, timeli—
ness, duration and quality of rehabilitative caret (2) the coordination of
prograns for the distribution of services with other involved agenclest Q)
the determination of the relationship of the dbligations of employers and
employees in the rehabilitative process as well . the accountability for
the performance of rehabilitation “facilities: (@). the development “of."nettods
to minimize the adversary enviromment and create an atmosphere conducive to
successful reemploymenti  (5) the development of reemployment programs for
disabled workers: (6) the integration of workers®™ compensation with -other
prograns for the disabled:<and (7) a review ofncentives and disincentives
for employees, employers, and insurers Involved In the rehabilitative process.
The division of workers™ compensation shall report Its recommendations for
legislation or administrative action by the 30th day of the Second Session

of the Twelfth Legislature.



PREVIOUSLY DISTRIBUTED

(Additional Copies Available from State of Alaska
Division of Workers Compensation)

JUNEAU, ALASKA
March 12,1982
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Rehabilitation Consultant
P. 0. Box 3130
VAinchorage, A1IC99510
(907) 264-2460

5March:12,1982

To the Legislature:
A Preliminary Report was delivered toyou on January 26,1982.

I have the honor tosubmit toyou the Final Report oLthe .Comprehensive
Study of Vocational Rehabilitation in the Alaska Workers Tompensation
Program inaccordance with House Bill 4, effective July 11,1981. Correc—
tionsand minor changes which do not alter the essence of the Preliminary
Report have been made.

Findings of the study have led to general conclusions regarding the deli—
very system of vocational rehabilitation benefits to injured workers. The
State Workers® Compensation system has the potential to fulfill itsobliga—
tions to injured workers and employers through the provision of properly
structured and managed rehabilitation services. These services are pres—
ently inadequate, however, for a substantial number of injured workers.
Recommendations for change and major improvements are offered for
consideration in developing an effective delivery system of rehabilitation
benefits to injured workers in Alaska.

Sincerely,

Zee Pamplin  :xson
Rehabilitation Consultant



PREVIOUSLY DISTRIBUTED

(Additional Copies Available from State of Alaska
Division of Workers Compensation)

John H. Lewis
P.0. Box 330550, Coconut Grove,
Florida 33133 June 30,1982
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BE\EFITS PROVIDED

Since workers®™ compensation Imposes an absolute (but limited)
{lavilityupon theemployer foremployee disabilities caused by the
employment the benefits payable to the Injured employee at—
tempt to cover most-of the worker®s economic loss. This loss
Includes both lossofeamings and extraexpenses associatedwith
the Injury.

Specifically, the benefits provided are:
e Cash benefits, which include both Impairment benefits and
disability benefits. The former are paid for certain specific physical
Impairments, while the latter are available whenever there Isan
Impairment and awage loss.
« Medical benefits, which are usually provided without doUar or
time limits. In the case of most workplace Injuries. orty medical
benefits are provided since substantial impairment orwage loss
Isnot Involved.
e Rehabilitation benefits, which Include both medical rehabili—
tationand vocational rehabilitation forthose cases InvoMngsevere
disabilities.
CASH BENEFITS

In consideringworkers Tompensation Income or cash benefits-
which replace employee loss of Income or earning capacity due
to occupational Injury or disease— four classifications o fdisability
are used: (1) temporary total, (2) permanent total, (3) temporary
partial, and (4) permanent partial. Permanent partial Isdivided Into
“fioivscheduled™ and "scheduled" disbilities.

Most cases Involve temporary total disability. That ts, the em —
ployee— although totallydisabled during the periodwhen benefits
are payable— Isexpecred to recover and return to employment,
Permanent total disability generally Indicates that the employee
Is regarded as totally and permanently unable to perform gainful
employment

INCOME BENEFITSFOR PERMANENT
AND TEMPORARY TOTAL DISABILITY: CHART V

Income or cash benefits payable under either temporary total or
permanent total disshility are shown In ChareV. For computing
weekly benefit payments, a formula— expressed as a percentage
ofwage- isused. Inmost states limitations are placed on max —
imum and minimum benefits payable weekly; some states also
limit the wtal number ofweeks and total dollaramount of benefit
eligibility. Where there Is permanent total disability most states
provide payments extending through the employee®s lifetire.
For either temporary total or permanent coral disability thewage-
replacementpercentage Ineach jurisdiction Isthesame. However,
inpermanent total dissbility cases the time limits tend to be longer
and the total dollar amounts higher than In cases of temporary
total dissbility. Some states provide additional amounts far de —
pendents and other benefits. Al lowances fardependentsare charted
as a range Inthe Maximum Weekly Paymenr and Notations col —

umns.

PARTIAL DISABILITY

Mostawards and the oreponderance ofdollars paid outas Income
benefits are either for temporary total or permanent partial dis—
aility. As partial disabilities Involve currenteamings orwage-earn—
ing aiility. Inmany statesweekly benefit payments for temporary
or permanent partial disabilities of the “flan-scheduled" type are
based on a wage-loss replacement percentage The percentage
applies to the difference between wages earned before and after
Injury. In some stares "non-scheduled"” permanent partial disa—
bilities are compensated as a percentage of the total dissbility

cases.

INCOME BENEFITS FOR SCHEDULED
CHART VI
ChartVI Indicares max imum amounts payable incases of “Sched —

INJURIES:

uled" injuries. Listed by law, these Injuries Involve loss- or loss
cf use of- specific body members, where wage loss based on
nature of Impairment Ispresumed. Inmost jurisdictions the actual
amount payable Isa specificnumber ofweeks of benefits (based
on themember Involved) multiplied by theweekly benefitamount
(based on eamings at time of Injury).

The chart also Indicates whether the “Scheduled” award Is In
addition toany payment otherwise payable to theemployeewhile
he may be temporarily totally disabled (healing period). Some
states limit the amount payable far such periods of temporary
total disability.

The Canadian statutes do not provide schedules of specific
Injuries. Cases are decided Individually using medical Impairment
ratings as guidelines.

SURVIVOR BENEFITS FOR FATAL INJURIES: CHART VII

Benefits payable In the event cf fatal Injuries- comprising more
than 14 percent of al total Income benefits— are shown In Chart
VIL The benefits provided Indude a burial al lowance as well as a
proportion of the worker®s former weekly wages.

Although death Is the ultimate work-related tragedy, the eco—
nomic loss associated with death cases Isoften less than that of
a permanent total dissbility. Because of these considerations, death
benefits are generally paid to the spouse uitil remarriage and to
the children until a spedfled age. Inaddition, some laws provide
amaximum benefit total expressed as a maximum period for (he
payment of benefits.

MEDICAL BENEFITS, WAITING PERIOD: CHART VIl

Medical Benefits— amounting to about 29 percentofallworkers =
compensation benefits paid- are shown In Chart VIIL. In al ILS.
Jurisdictionsand all Canadian provinces unlimited medical benefits
are provided either specifically by statute or by administrative
discretion.

Waiting Periods— Statutes provide that a waiting period must
elapse duringwhich Income benefits are not payable. Thiswaiting
period affects only compensation: medical and hospital care are
provided Immediately. Hdisability continues for a certain number
of days or weeks, most laws provide for payment of Income
benefits retroactive to the dace of Injury. Statutory provisions far
waiting periods are summarized in Chart V1IL

REHABILITATION BENEFITS: CHART IX

Mutual Interests of disabled employees and employers generally
favor starting rehabilitation as soon as possible. Although reha—
bilitation Isconsidered an Integral part of complete medical treat—
ment s uses may extend beyond this (for example, where It
Includes vocational rehabilitation and retraining).

Specific rehabilitation provisions now Inworkers® compensation
laws are outlined In Chart IX. However, rehabilitation Is provided
Inail states even Kfunspecified In the law. Maintenance allowance
amounts and special fund sources to finance rehabilitation also
are Indicated.

Insurance carriers and many employers having medical de —
partments are leaders in carrying on rehabilitation for the indus—
trially injured. Likewise, many major Industries have comprehen—
sive programs for employment of the physically handicapped.
Smaller Industries maintain modified programs far placement of
disabled Individuals In congenial tasks. All of these private pro—
grams help employees and employers alike.

The federal Vocational Rehabilitation Act Isnow effective In ail
states: It Includes federal funds to aid states In vocational reha—
bilitation of the Industrially disabled.
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CHARTW CJINCOME BENEFITS FOR TOTAL DISABILITY (1January!, 1932 (continued)
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CHART VII FATALITIES- INCOME BENEFITS FOR SPOUSE AND CHILDREN January 1,1982
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REPORT BY THE

OF THE UNITED STATES pa

iS And Harbor Workers ~
Compensation Act Needs Amending

Since the 1972 amendments to the Longshoremen®s
and Harbor Workers®™ Compensation Act, injuries
have more than tripled, and benefit payments have
increased by an estimated 600 percent. Staff short—
ages and a reluctance to enforce, certain provisions
of the act have hampered effective program admin—
istration.

Legislation has been "proposed which would limit
the act"s jurisdiction and the amounts of compen—
sation payments.\Jn deliberating such legislation,
the Congress should consider defining the act's
Jurisdiction as specifically as possible and providing
greater incentives to return to work by basingcom —
pensation payments on spendable earnings rather
than gross eamings.

Labor should make claimants more aware of their
rights and require that employers comply with the
act"s requirements regarding insurance coverage, re—
porting, and benefit payments.

EXHIBIT *8



NCOMPENSATION BENEFITS MAY _.DETER SOME
EMPLOYEES FROM RETURNING "TO WORK

Ideally, the"benefits -provided to a .disabled worker would
(.1) allow a worker to maintain a standard of living somewhat
comparable to .the worker®s standard of living before the disabling
injury, (2)-be "less than the amount *of the -worker®s .previous in—
come by the :amount tof work-related expenses, »and- (3) provide suf—
ficient incentive for the -worker To >seek rehabilitation and prompt
reemployment, where possible, 1/ The National Commission on State
Workmen®"s Compensation Laws stated 1in its 1972 report 2/ that the
compensation provided to disabled workers must balance incentives
to employers to improve safety- thus reducing compensation cost-
with incentives"to the disabled workers >to.-use rehabilitation
services and return to work.

'‘Benefits .approach., ,and
may exceed, net earnings

The act provides for total disability compensation benefits,
subject to minimums and a maximum, of 66-2/3 percent of gross pay.
"When &this percentage was established, gross pay approximated net

pay . However, primarily due to income taxes and social-security
taxes, the gap between gross and net pay has widened over the
years. Thus, tax-free compensation benefits replace a higher per—

centage of net pay than they did in the past. 3/ In addition,
some workers are eligible for other benefits which, when combined
with compensation, could result in benefits that substantially

exceed preinjury net pay.

A March 1980 Labor survey of 550 closed cases (see p. 16)
showed that compensation paid under the act, on the average,
equaled 88 percent of preinjury take-home pay. The percentage
of take-home pay replaced generally was higher at higher income

V"White Paper on Workers = Compensation,”™ prepared by an inter—
departmental group from the Departments of Labor, Commerce,
Health and Human Services, and Housing and Urban Development
working on workers Zcompensation, May 1974.

2/""lhe Report of the National Commission on State Workmen" s
Compensation Laws,”™ July 1972.

3/0ur report "Federal Employees®™ Compensation Act: Benafit
Adjustments Needed to Encourage Reemployment and Reduce Costs"
(HRD-81-19, Mar. 9, 1981) discusses a similar issue. Some of
the data discussed in this section are taken from that report.



levels. 1/ For example,-a worker earning $272. 70 a week received
compensation equal to 85 percent of take-horne pay, while a worker
earning $524.40 a week received compensation equal to 96 percent
of take-home pay.

If there were additional family income that would put a
worker 1in a higher tax bracket, such as from a working spouse,
tax-free compensation would replace a higher percentage of the
employee®s income. Also, such work-related expenses as commut—
ing and child-care costs, which have increased over the years as
people have tended to live farther from work and multiple-wage
earner and single parent households have become more common, could
be reduced.

In all States except two, workers who are temporarily or to—
tally disabled generally received benefits equal t~ at least two-
thirds of their predisability wages. Dr. Peter Barth, an expert
in workers® compensation, has stated that nothing indicates that
two-thirds of wages 1is high enough to be adequate and simultane—
ously low enough to offer workers some inducement to return to work
as promptly as medically possible and that the same statement ap—
plies to any other wage percentage. He believes the two-thirds
figure 1s used only because it 1 ?widely accepted and, 1in turn,
widely recommended.

Evidence from private, long-term disability insurance programs
indicates that high compensation rates cause disability incidence
rates to increase. Private insurance plans with compensation
rates over 70 percent of predisability gross income have 1incidence
rates two-thirds above the average, while plans with compensaticn
of 50 percent or less have incident rates one-third below the
average. Because of this, private insurers generally attempt to
limit disability benefits to 50 to 60 percent cf gross earnings.

For some workers, benefits in addition to compensation could
further 1increase income. A worker covered by the International
Longshoremen®s Association guaranteed annual 1income program would
earn a minimum of $464 a week during the first year of its 1980
contract. A worker who was injured and unable to work, assuming
earnings of $464 a week, would receive compensaticn under the act
equal to two-thirds of that amount, or $309 per week tax free.

In addition, the Association would supplement this compensation
up to the guaranteed amount during the first year of injury.

If the worker had a family of four, this supplement would amount
to $155 gross or $141 net a week for a total of $450 per week.
The worker®s normal take-home®pay would be $364 a week after

1/Workers with very low earnings received compensation that
exceeded take-home pay because their tax-free compensation is
100 percent of their average weekly wage.
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deductions for Social Security and Federal income taxes. Thus,
the worker would receive $8.6 more a week-than when working.

Employees who have been members ;of the .International Long—
shoremen® s and Warehousemen®s Union for 13 or more years who
become totally and permanently disabled are entitled to a dis—
ability~pension regardless of the cause of disability. Such
employees may .”“receive both a disability pension and compensation
benefits, afters 26-week offset period.

Additional benefits are also available under the Social
Security Disability .Insurance Progranm. If injured employees meet
"eligibility requirements, compensation can be supplemented up to
80 percent of gross wages after 6 months of disability.

It should be noted, however, that additional benefits v/ould

be available only in a limited number of cases. Of the 200 cases
in to.ur*sample, ionl-y -4 percent -involved disabilities that lasted
longer than 6 months. Also, most workers covered by the act are

not members of the unions and/or are not eligible for the union
benefits described above.

The Labor study .compared the percentage \of;predisability take-
home pay that would be replaced at four different benefit levels
with the percentage being replaced under the current method of
compensation for 550 closed compensation cases.

Based on Labor®s study, setting the compensation rate at a
percentage of spendable income would appear to be more equitable,
because the spendable income approach provides income replacement
that remains fairly constant at varying 1income levelft. The tax—
able income methods and the existing method provide higher re—
placement percentages as gross 1income increases until the maximum
compensation rate is reached.

It is difficult, if not impossible, to state at what income
replacement level employees will be most inclined to return to
work. A worker 1is not necessarily discouraged from returning to
..work only when his or her full wages are replaced. Even without
accounting for savings from such work-related expenses as trans—
portation and child care, some employees will prefer to remain
away from empJpyment for less than 100 percent of their net
wages, especially in multiple-income households. Other employees-
will return to work as soon, as physically possible, regardless of
the economic disincentive to do so.

Based on Labor®s study, the current level of benefits pro—
vides compensation that comes closer to full replacement of net
earnings than to the 66-2/3-percent replacement anticipated when
the act was passed. Iri addition to minimizing 1incentives to



Longshore Acts Average Weekly Benefit Received Ureter Currant Method

and Alternative Methods, Expressed As a Percentage of Take-Hcroe Pay

.for Selected Wage Intervals of Employees with 2.5 Federal Exemptions
in States With Graduated Incare Taxes, Closed Cases

Percent of average weedy predisability take-hare pay replaced
80 percent 75 percent

of gross of gross
subject subject
Weekly to to 85 per— 80 per—
predisability Percent Average weekly Ourrent Efederc.l/ Federal/ cent of cent of
gross pay, - of Average weekly predisability method State. State spendable  spendable
selected total predisability take-heme (66-2/3 income income inoome inoome
intervals cases gross pay pay (note a) percent) tax tax (note b) (note b)
$1 to $50 0.38 $ 27.00 $ 24.00 .S/109 c/m c/m c/109 c/109
$51 to $100 2.48 82.62 75.31 c/110 c/110 c/110 c/110 c/110
$101 to $150 11.26 125.69 109.25 c/98 c/98 c/98 “c/98 c/98
$151 to $200 12.02 171.60 142.95 81 ~ 91 86 "88 82
$201 to $250 16.60 223.61 180.27 83 91 86 88 82
$251 to $300 18.51 272.70 214.98 85 91 85 88 83
$301 to $350 12.40 322.23 248.92 87 91 86 88 63
$351 to $400 10.31 372.96 282.47 89 91 86 88 83
$401 to $450 4.96 419.12 309.98 91 92 87 88 83
$451 to $500 3.24 473.35 340.23 93 94 89 88 83
$501 to $550 2.86 524740 367.00 96 94 83 88 83
$551 to $600 1.91 581.00 397.10 98 94 90 88 83
$601 to $650 1.34 622.71 417.77 100 . 95 90 88 83
$651 to $700 0.57 677.33 443 .31 d/97 95 91 88 83
$701 to $750 0.76 726.00 466.07 3/92 d/792 91 68 83
$751 to $800 0.38 780.50 495.31 d/87 d/87 d/87 d/87 83
Average all
cases 285.95 219.26. 88 93 88 90 85

A/iake-home pay equals gross pay minus Federal and State income taxes, social security (FICA) taxes, and estimated
deductions for maritime union dues.

b/Ependable inocme equals gross pay minus Federal and State inoome taxes and social security (FICA) taxes.

0"Bejiefit amount is $106.56 ior the employee®s actual wage if less than $106.56), which is 50 percent of the
applicable national average weekly wage, the minimun payment established by the longshore Act.

~/Benefit amount is $426.26, which is 200 percent of the applicable national average weekly wage, the maximun
~ payment established by the longshore Pet,



return to work, compensation that approaches take-home pay gives
.little recognition to a basic concepit of workers 1 compensaTion
that there should be some sharing .of risk between employer and
employee for work-?related dllness or injury.

Proposals to reduce benefits

Both S. .1182 arid H.R. .25 -would”provide compensation at
80 percent of an employee"” spendable -learnings-; that 1is, an
employee®s average®"weekly-wage reduced by the amounts required
to be withheld from such wage under Federal and State tax laws.
The amounts .to be withheld .would .be determined based on the
reasonable anticipated tax liability considering the deductions
for personal exemptions. Thesebills ..also-provide that dis—
ability compensation be reduced for any benefits received from:
(1> Federal Old-Age, Survivors,- and Disability insurance benefits;
(2) employee benefit plans subject to the Employee Retirement
Tmrbme Security Act of .1*97-4; T3 ) unemployment benefits; arid (4)
compensation in the nature of any other workers®™ compensation
benefit so that total compensation does not exceed 80 percent of
spendable earnings.

Objections have been raised to reducing Compensation payments
because workers receive payments from other sources. Employee
representatives point out that it is inequitable to allow employers
and carriers to reduce disability compensation to injured workers
by amounts received from other programs which are financed by tax-—
payers and the workers. They say this results **in the public sub—
sidizing the employer®s unsafe working conditions.

Some employer and 1insurance carrier representatives suggest
that compensation be primary rather than secondary as proposed
in S. 1182 and H.R. 25. For example,.no other form of employer-
funded compensation would be available from Federal, State, or
other programs once an injured employee®s compensation was at
the 80 percent of spendable income level.
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grcgate, 76.4%, or S16.2 billion, were written by the in- -
surancc Tndustryl State Funds wrote 13.6%"or S2.9 billion
and sclf-insurcrs held the remaining 10%. * .

Nationally, ilieReading writer of workers “compensation *
insurance ij. the Liberty*Mutual Group with SI 3*billion in
premiums written. Tile OKio State Insurance Fund isthe fifth *
largest writerwith $683 million inpremiums. The StateCom- *
pensation Fund of the State or California isnumber JOwith .
$450 million. . " ,

State Funds

L Vel?8 . Self-Insurance » ...
Insurance organizations have had difficulty inpinpointing
N self-insurance operating rcsults >ecause of structural dif-.
e Terences from stateTb”statc.Acc” Alliance of
American Insurers, "howcver,\herVhkVbeen some growtfi in"
the number_ Qf group _self-insurers ZThe "actual number, OF
companies involved has remained constant as members of
group self-insurance™organizations become fiisiflusibricd and
return to insurance company, plans while other, employers
Join these groups®. Sclf-insurance isribtVuthorizc™dIn North
Dakota orWyoming. InTexas, itisnot recognized asdmeans

State Funds are monopolistic in Nevada, North Dakota,
Ohio, Washington, West Virginia and Wyoming. However,
in 16 of the I8 stateswith State Funds, the fund isthe largest
writer of workers* compensation insurance. litPennsylvania,

the fund ranks second behind Pennsylvania Manufacturers ~

Group. InMichigan, itisthe fifth largest insurer. Michigan
has one of the larger percentages ofself-insurersasw: Il as the
oldest State Fund in existence. «

’2 r#; :C:

of compliance for private employers but is permitted for
government bodies. Nine states al low individual and limited
(government bodies only) group Insurarice.while 22 states
permit both selfand group insurance. ldaho," Indiana, South
Dakota and Vermont may self insure or join reciprocal
organizations formed by their respective insurance depart-

A.» .Best Co. Datacenter is the source for the statistical exhibits in Best's Insurance Management Reports.
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A.M.
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195.40 504.35 £.403.48 900, 500.00 /00 G 80.70
213.90 532.50 2426 .00 /£ 7 2 533.33 /S ?*? 79.88

-232.40.... - 560.65- .rrrnhgH*48-.-52- — 66767 : 79.15 -
250.90 588.80 f471.04 =37/ 600.00 ©Go 78.51
269.40 616.95- -£~493v56---—-- “633r33- 77.93
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MEMORANDUM State of Alaska

A"Vco
DNE Aprll 1> X983
ALEND

Administrative Services Division telephoneno- 465-4514

Comparison Tables for 8%
of Net Spendable vs. Current
Schedule of Workers

_ Compensation
Research and Analysis

Attached are tables comparing 80 percent of spendable wage and the current

schedule of weekly worker's compensation. These tables are quite similar to
the ones we provided you last year except that we have used the new table

of payroll deductions for income tax. The payroll deductions are in effect
only until July 1, 1983. At that time further reductions in the payroll

tax will occur.

Last year's comparison used 80 percent of spendable as was provided in HB i59.

Since that law had a minimum of $110 and provided for 100% of spendable wages

when weekly wages were less than $110, you will notice a significant difference
at the low range. W have just observed the 80% of spendable declaration

in this year's comparison.

These tables do not take into consideration the Alaska U.l. tax in calculating
spendable wage (50 cents per $100 in payroll this year). Additionally, the
lack of state income tax In Alaska put spendable wages higher in Alaska than
would occur in states with income tax laws.

Compared to last year the spendable wage formula is slightly improved in
relation to the comparable compensation for that gross wage under the
current law. The low ranges of earnings would receive greater compensation*-
under the spendable wage formula, particularly those with several dependents.
O the other hand, the cost to insurance companies would be reduced since
high wage earners would receive less than they currently do.

With the absence of ctate income tax and the reducing federal income taxes
a person is less likely to be receiving more in Workers Compensation under o e
the current law than in take horme pay, however, it still can occur. Note
that a single person v/ith no dependents earning $800 a week or more would
receive more in workers compensation than in normal take hone pay. (These
tables assume standard deduction. In actuality, higher wage earners tend

to used itemized deductions and nmey use additional "dependents" to prevent
having too much deducted from wages.)



McClintock April 1, .1983

Using the spendable wage fonnula would meke it difficult for any claimant

to be eligible for the maximum of $996. Continuing the attached tables,

«a single with no dependents would have to have weekly wages of $2,065.54 in

order to receive the maximum. A married claimant with two children would
Under the current program the

have to have weekly-wages of $1,966.79.
maximum can be reached by any individual earning $1,494 per week.

Attachments

_j'



HEADING DESCRIPTION

AVERAGE WEEKLY WAGE Self explanatory

FICA The FICA tax rate for 1983 is 6.7%. The maximum taxable wage
is $35,700, however, no adjustments are made for this maximum
in these tables.

TAXABLE WAGE This is the average weekly wage in column 1 reduced by $19.23
times the total number of dependents applicable. The amount
$19.23 is $1,000/52 (the annual exemption per dependent).

1983 TAX DEDUCTION This column 1is the amount of Federal income tax an employer
will deduct in 1983 (first six months) using the Federal Per—
centage Method for weekly payroll. The Internal Revenue
Service provides specific instructions in Circular E - Employer®s
Tax Guide - Publication 15. The rates used are in effect until

July 1, 1983.

SPENDABLE. INCOME This is the Average Weekly Wage in column 1 reduced by FICA
and the 1983 tax deduction.

80% of SPENDABLE WAGE Self explanatory.

CURRENT LAW . Current law provides that the claimant receive compensation in
the amount of two/thirds of his average weekly wage up to a
maximum of twice the state average weekly wage ($498 x 2 = 996).

80% of SPENDABLE WAGE Self explanatory.
AS % of CURRENT
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195.30 644 .40 515.52 600"*.00 85.92
213.80 672.55 538.04 . 633.33v 84.95
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269.30 757.00 605.60 733.33 82.58
306.30 813.30 *  650.64 800.00 81.33
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380.30 925.90 740.72 933.33 79.36
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1983 80 o/0 OF SPENDABLE

TAXABLE TAX SPENDABLE SPENDABLE CURRENT AS o/0 OF
aww FICA WAGE DED WAGE WAGE LAW CURRENT
0/0
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3=- HB 311 Date April 13, 1983

"An Act relating to Workers” Contact:/M* (" HcClintock

Compensation; and providing for // 465-2790
an effective date.™

The Department of Labor and the Alaska Workers®™ Compensation Ejo“rd support the

provisions of HB 311. This bill 1is the result of an agreement reached by a

committee representing labor and employers in the state and reflects over three

years of hearings in which testimony was provided by workers, labor groups,

employers, 1insurers, rehabilitation and medical providers, attorneys and state

agency personnel. The Workers* Compensation Board and Division v/orked very

closely with the committee in recommending amendments that provide for a more

equitable and efficient workersl compensation system for employees and
employers.

The major portions of the bill will result in a redistribution of benefits
which will reduce disencentiyes to return to work and provide long term
reductions in workers®™ compensation costs. This is based on increases

in scheduled permanent partial disabilities, the minimum compensation rate,
death benefits and new methods to compute gross weekly earnings.

P O S IT IO N PAPSBE/Department of Labor



PERSPECTIVE ON THE PROPOSED 1983 AMENDMENTS
TO THE"WORKERS® COMPENSATION ACT

Prepared by the Joint Labor/Management Ad Hoc Committee
March, 1983

BACKGROUND

In 1968 the Alaska weekly maximum workers®™ compensation benefit was $113.00.

By 1974, the maximum weekly compensation rate rose to $175.00. During this
period of time,rCongress;established .the National Commission”on.State
Workmen®"s Compensation Laws to "undertake a comprehensive study and evaluation
of State workmen®s compensation laws, in order to determine if suchlaws
provide an adequate, prompt, and equitable system of compensation."In 1972
the National Commission recommended to the President and Congress:

[T]hat, subject to the State ™ maximum weekly benefit,
temporary total disability benefits be at least 80% of the
worker®s spendable weekly earnings. This formula should be
used as soon as feasible or, in any case, as soon as the
maximum weekly benefit in a state exceeds 100% of the state's
eaverage weekly wage. (R 3.6; p 60)

[T]hat.._the maximum weekly benefit for temporary total
disability..._[gradually increase so that] after July 1, 1981,
the maximum should be at least 200% of the state®s average
weekly wage. (R 3.9; p 62) (See Exhibit 1)

In a pro-labor atmosphere and in reaction to some of the National Commission®s
findings the Alaska Legislature in 1975 amended the Alaska Workers*

Compensation Act (Act) by providing a gradual phase-in of the 200% of state

average weekly wage maximum, doubling the scheduled permanent partial

disability maximum in the Act, and eliminating the $30,000 limit on

unscheduled permanent partial disability (see ch 83 SLA 1975).

Management bitterly contested the 1975 labor-sponsored amendments. As a
result, little thought was given by labor, management or the legislature to
workers®™ compensation as an effective delivery system. Only a portion of the
1972 Commission®s recommendations were enacted, i1.e., the portion recommending
the phase-in to 200% of the state average weekly wage. The recommendation for
implementing the 80% of spendable weekly earnings formula was omitted by the
legislature. Due to the law change, workers®™ compensation premium rates
increased 35.2% in 1975, 13.0% in 1976, and 6% in 1977 (see Exhibit 2).



Contributions to Worker®s Compensation Committee of Alaska

Clary Agency

Industrial Indemnitj

J.B. Gottstien & Compj
Nabors Alaska Drilling

Air Van Lines

Northern Adjusters

SOHIL

Reliable Transfer

Frontier Equipment

Arco

Alyeska Pipeline service Co.
Wein Air Alaska

Sourdough

World Wide Movers
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Alaska Trucking Association
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Scott Wetzel Services
Evergreen Helicopter Tnc.
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Avis Rent-a-Car

H & S Warehouse Inc.
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Alaska Gas & Service Co.
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Alaska Chapter of CPCU
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Strano Steel & Fee
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Parker, Smith/* Feek, Inc.
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Sea-Air ./inc.
Schlum”erger Offshore
Food”~Services, Inc. (McDonalds)
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T~reoro Alaska

.aska Cleaners
sealand Industries
Construction Industry Advancement
Parker, Smith * Feek, Inc.
Corroon & Black/Dawson
Enstar
Douglas Trucking
Frontier Companies of Ak
Leonard MclLean
.Herman Bros.

Fund



In 1977, management successfully sponsored legislation reimposing a limit on
"unscheduled”™ permanent partial disability - this time at $60,000 (see

ch 75 SLA 1977). The 1977 amendments reduced workers®™ compensation premium
rates by 18.6% (see Exhibit 2).

As a result of the 1975 amendments the maximum weekly compensation rate
continues to increase. The maximum rate depends upon the state average weekly
wage and the percentage multiplier contained in AS 23.30.175(a). The state
average weekly wage and maximum workers®™ compensation rate for injuries
occurring in the years indicated are contained in Exhibit 3.

Presently the maximum weekly workers® compensation benefit is $996.00 per
week . 0Of course, the maximum benefit is limited by a recipient®s average
weekly wage. Accordingly, a recipient must have earned an average of
$1,494.00 per week during one of the three years preceding his injury to be
eligible for the maxiuraum weekly workers®™ compensation benefit.

LEGISLATIVE TASK FORCE
The Alaska Legislature passed a resolution in 1980 establishing a task force

to study the Alaska workers compensation system and to recommend changes in
response to Richard Fineberg®"s report, "Workers®™ Compensation Problems in

Alaska™. The committee, co-chaired by Senator Terry Stirason and
Representative Brian Rogers, included representatives from labor, management,
and the 1insurance industry. Fact finding hearings were held in Anchorage,

Fairbanks and Juneau. Ultimately, the joint effort failed at the close of the
1981 legislative session and little corrective legislation was recommended.

Despite the joint task force demise, a few changes were jointly recommended
and implemented Including: increasing employer®s contribution-to the second
injury fund, new reporting requirements to allow effective monitoring of the
system; and a directive to undertake a study of vocational rehabilitation of
the injured worker (see ch 59 SLA 1981 and Exhibit 4). Funds were also made
available to further study the Alaska workers®™ compensation system. These
studies, presented to the legislature in 1982, are: "The Report of the
Comprehensive Study of Vocational Rehabilitation in the Alaska Workers*®
Compensation Program"™ by Zee Jackson (Exhibit 5); and "An Analysis of the
Alaska Workers®" Compensation System"™ by John H. Lewis (Exhibit 6).

Coinciding with the efforts of the legislatively created task force was the
formation of two employer oriented groups, the Workers®™ Compensation Committee
of Alaska (WCCA) and the Alaska Conference of Employers (ACE). In 1980, ACE
commissioned a study by Richard Block and Asssociates entitled "ldentification
and Elimination of the Causes of the High Cost of Workers"Compensation
Insurance to Alaska Employers™ which includes 34 recommendations for the
Alaska workers®™ compensation laws. In 1982 ACE commissioned another study
which recommended specific changes to the Alaska Workers®™ Compensation Act.
This study, prepared by Edward Hite, was presented to the House Labor and
Commerce Committee in 1982.



yin the \summer pf 198L, «Hoiise tbabor and .Commerce Chairman*Terry Martin held
additional hearings in Anchorage, Fairbanks and Juneau on the Alaska workers ~
compensation system. More hearings were held on workers™ compensation curing
the early portion of the second session.

Legislators, consultants and others repeatedly recommended that .labor and
management representatives jJointly agree on a workers®™ compensation bill and
present it to the legislature for passage. In February, 1982 that process was
initiated.

. . - - ' . > mif” m "By
THE LABOR/MANAGEMENT AD HOC..COMMITTEE

Following a February 5, 19C2 meeting in.Anchorage which over 50
representatives of labor and management attended, a joint ad hoc committee was
formed to discuss the possibility of proposing workers®™ compensation

"legislation. The labor/management ad hoc committee formulated several
“‘6bjectives which _included:

(1) providing an effective system for the delivery of
benefits and services;

(2) discouraging fraudulent claims and fraudulent statements
"to obtain or deny workers®" compensation benefits;

(3) providing an effective deterrent for those employers
failing to provide required workers®™ compensation
insurance;

4) increase incentives and decrease disincentives for
returning to work after an injury;

(5) encourage safety;

(6) provide for effective rehabilitation of an injured
worker;

(7) redistribute dollars from those workers not severely
injured to those seriously injured workers who have lost
the ability to be gainfully employed as a result of their
injury;

(8) reduce or minimize the impact of workers = compensation
premiums on the employer;

(9) continue studying the Alaska workers®™ compensation system
to identify problems and recommend solutions; and

(10) stablizing the atmosphere for discussing proposed
changes to the Alaska Workers®™ Compensation Act.



Time was obviously limited if the legislation was to be introduced during the
12th Legislature. Accordingly, the ad hoc committee agreed to limit their
efforts towards:

(1) Technical changes to the Act necessary for more effective
administration;

(2) Implementing a system which:

(A) Provides for the early identification of injured
workers who potentially need rehabilitation;

(B) Provides for the early return to direct employement;

©) Provides incentives to return to work andreduces
disincentives to return to work;

(.D) Provides for appropriate criminal penalties for
willful tu “representation of facts for the purpose of
obtaining or denying benefits; and

(B) Provides a mechanism for cease and desistorders to
be issued against uninsured employers.

The ad hoc committee found that the existing method of determining weekly
compensation benefits (66-2/3% of gross wages: see AS 23.30.185) created a
disincentive to return to work especially for the high wage earner. For
example, a single worker earning $1,494.00 per week takes home approximately
$915.75 per week (subtracting $477.75 in income tax withholding and $100.50 in
FICA withholding). The same worker could receive $996-00 per week in workers”

compensation. There is little incentive to return to work under these and
similar circumstances.

Reducing the amount of workers®™ compensation an injured worker receives
relative to his income increases the incentive.the return to work. In
examining other states®™ laws, the committee noted that only one other state
(lowa) and the federal Longshoremen®s and Illarbor Workers®™ Compensation Act

(L & H Act) base the maximum benefit on 200% of the state average weekly

wage . The overwhelming majority of states limit weekly benefits to 100% of
the state average weekly wage (see Exhibit 7, Chart V, p 15-17). In Alaska,
a maximum benefit of 100% of the state average weekly wage would presently
limit benefits to a maximum of $498.00 per week. This alternative is not
looked upon favorably by labor.

A second alternative was to implement that portion of the 1972 National
Commission®s findings which was omitted in the 1975 amendments to the Act,
i.e., benefits based upon 80% of spendable earnings. The ad hoc committee
noted that lowa, the only other state basing the maximum rate upon 200% of the
state average weekly wage, utilizes the 80% of spendable income formula.
Similarly, the United States Comptroller General 1in his report entitled

"Longshoremen and Harbor Workers®™ Compensation Act Needs Amending", found at
p.- 15 that:



£ [Efclhe /current _level ,.of benefits provides ~compensation that
comes*closer to full ~replacement of net earnings than to the
66-2/3% replacement anticipated when the- Act was passed. In
addition to minimizing incentives to return to work,
compensation that approaches take-home pay gives little
-recognition to a basic concept of workers ”compensation, ;that
there should be some sharing of risk ibetween employer and
employee for -work-related illness or injury. -(See .Exhibit 8
for further discussion.)

The ad hoc committee agreed that labor and .raanagment are better served by a
system that provides increasing benefits for workers above the 100% of state
average weekly wage because of the arbitrary nature of that ceiling. On the
other band, the benefit level should not exceed nor approximate the take-home
pay of an injured worker. The committee recommended a system whereby the
injured worker receive 80% of spendable weekly earnings as it appeared to
.achieve shoth”goals.

The ad hoc committee also examined the compensation paid to injured workers
for "scheduled™ permanent partial disabilities (see AS 23.30.190(a)(l1-18)).
The current maximums for scheduled injuries have not been changed since

1975. One-half of the states pay scheduled benefits equal to or higher than
Alaska (see Exhibit 7, Chart VI, p.18). An increase of 35% in the scheduled
permanent partial disability maximums was agreed upon by the ad hoc committee
as a fair adjustment. Similarly, the ad hoc coramittet agreed to increase the
unscheduled permanent partial disability maximum contained in AS 23.30.190(b)
from $60,000 to $75,000.

Other minor changes were agreed to, such as: limiting the adjustment for the
value of room and board on gross income to those persons whose incomes are
below the state average weekly wage; insuring that workers® compensation
benefits are based upon taxable income; increasing the injured worker®s
minimum compensation; excluding from coverage activities of a personal nature
away from employer-provided facilities at remote job sites; increasing the
penalties for misrepresentation; providing for the issuance of a stop-order
against an uninsured employer.

Additionally, a new method of computing the wage or gross earnings was
proposed instead of the presently existing highest of the preceding three
calendar years. The new method would base gross earnings on the most recent
quarters® earnings if a worker wer : continuously employed by an employer and
base earnings on an average of the preceding two years 1if not continuously
employed in the preceding calendar quarter. Finally, legislation was proposed
to provide for the prompt identification, evaluation and rehabilitation of
injured workers whose disability precludes their return to work.

This legislative package, HB 159 (1982), passed the House unanimously. While
awaiting hearing in Senate Labor and Commerce, information was circulated
concerning the anticipated cost of this proposed legislation.



Although no official notice or document has been found to exist, it is
believed that the National Council on Compensation Insurance. (NCCI)
preliminarily rated this legislation as potentially increasing workers?~
compensation rates by approximately 9%. Many employers who had not
participated in drafting the legislation and were unfamiliar with the method
by which NCCl rates workers Zcompensation laws, became apprehensive.

L. .imately, those items to which NCCI had affixed a cost were removed from the
bill and the remaining legislation, primarily providing for vocational
rehabilitation, passed the Senate and became law (see ch 93 SLA 1982).

1983 PROPOSED LEGISLATION

The legislation proposed by the Labor/Management Ad Hoc Committee this year 1is
in essence the legislation removed from I1B 159 (1982) in the Senate with a few

minor changes*. In essence, the bill provides for:
1. Increasing the minimum compensation from $65.00 to $110.00
per week.
2. Increasing the maximum paid for scheduled permanent

partial disabilities contained in AS 23.30.190(a)-
3. Increasing tte funeral expenses for death claims.

4. Increasing the minimum compensation for a widow or widower
from $45.00 to $75.00 per week.

5. Basing weekly benefits upon 80% of the spendable weekly
earnings.

6. Computation of gross weekly earnings will be based upon an
average of the two preceding calendar years.

7. Definitional changes necessary to effectuate the above
changes.

NCCIl preliminarily rates these changes as increasing the compensation rates by
3%. The process of rating workers®™ compensation legislation allows for input
from the local insurance community or committee to specifically adjust the
preliminary NCCl estimate and allow for the "Alaska" experience. We believe
the local committee wxll reduce this preliminary rating by NCCI by at least
one or two percent. The remaining increase, if any, the committee believes
will not be justified in the long run. The reduced weekly benefit rates
coupled with the previously enacted changes to vocational rehabilitation
should decrease the incentive to stay on workers®™ compensation and increase
the incentive to return to work. This decreased utilization of the systenm

*No increase in unscheduled permanent partial disability compensation,
AS 23.30.190(b); and the spendable weekly wage 1ir not based on the
previous reporting quarter®s earnings.



should®"result "in>eteduced™workers® compensation rates. We believe that this
assumption of decreased utilization of the workers Zcompensation system is a
valid assumption; however, we recognize !'the difficulty in inserting such a
assumption in the actuarial projections made by NCCI.

.The .ad hoc committee remains a viable entity at the presentTime and hopes to
continue providing a stable, vrational forum for the discussion of Alaska“s
Work " * Compensation Act. The committee notes that in 1981 the average

worl compensation premium per worker in Alaska was $594.98; the State of
Washli~ton per worker premium was $185.50; and the national average was
.-,$189.57 (see Exhibit 9). Many believe these rates .must be reduced if Alaska
expects to attract industry to broaden its economic base and provide a more
.stable labor market. On the other hand, thecommittee believes that
“legitimately injured workers should continue totimely receive compensation
wind rehabilitation in accordance with the philosophy of the Workers®

Compensation Act.
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SECTION BY SECTION ANALYSIS

. This section increases the minimum compensation from $65 to $110
Section 1.

per week and reflects changes necessary because of the reenact—

ment of AS 23.30.220 found in section 10 which makes the -V

spendable weekly wage of an employee the basis of compensation.--*

Section 2. and .3." See comments to Section 1.

Section 4. . This section changes the manner of determining compensation
consistent with the repeal and reenactment of AS 23.30.220 found

in section 11" which makes the employee®s spendable weekly wage ;
the basis for determining compensation. _ m

Eighty percent of the.employee™s spendable weekly wage minimizes
\ « the possibility of an employee receiving more in workers®™ compen-
; sation than his take home pay while working. The change 1s _ *\
" -.{consistent with recommendations of the 1S72 Report of the Nation-
,ve al Commission on State Workers®™ Compensation Lavw/ v/hich states at

< - e e - * " o e *
-page. 19z e . o3 % T BENC c e .l
. /[=The decision fixing the proportion of lost v/ages ;
vl, *Wto" be replaced must balance incentives to employ-
. /vers;to improve safety v/ithin incentives to the .
\ disabled to take full advantage of rehabilitation *
Aservices and to return .to work. . v;

eVvie-recommend .that cash benefits for [disability

. r. 5 compensation] be at least tv/o-thirds of the v/ork- ; -. F
eer"s gross weekly wage. The two-thirds formu- - -

K74 - .lation. should be used only on a transitional basis
until the State adopts a provision-making payments

..at least 80 percent of theworkers®_spendable .

weekly earnings. * .o e - %e

*

V..-.V L
Section 5. = * See comments to sectlon 4

Section 6. See comments to section 4. eee

» N *Fee" e

Addltlonally, this sectlon provides for inflationary increases in
e e the maximum paid for "scheduled" andpermanentpartial *

e disabilities. T-Vilw c: \ -'- [
Section 1. See comments to section 4. ..
Section 8... This. secti(.)n reflects clhanges consistent with the r:apeal and. e “
. _reenactment of AS.*23.30.220* found in section 11. .
Sect.ion 9. See comh;nts to section 4.. )

Additionally, this section provides for inflationary increases in
funeral expenses on death claims. The current limit for reason-
.able and necessary funeral expenses are not adequate and result

- 1-



in a hardship to the family of the deceased or the employer for
. payment of the additional costs.

Section 10. This section reflects changes consistent with the repeal and
reenactment of AS 23.30.220 found in section 11. 7 Additionally*
the minimum weekly compensation for a widow or widower is in—
creased from $45 to $75 per week- ] -

Section 11 < Thi.s section adopts a new basis for computing compensation known
.as the "spendable weekly wage™. The spendable weekly wage is the
employee®s gross weekly earnings, minus payroll tax deductions,
which are defined in section!3. The change is consistent with -
the 1972 report of the. National Commission on State Workers®™ ‘e e
«Compensation Laws.

\Y; B (/-
It is an administratively feasible procedure which can simulta- -
ee-neously take into account the difference between gross and
spendable earnings, the virtues of dependents* allowances and the
impact of .the progressive income tax. This procedure first
e "determines the worker 3 gross earnings prior to disability (which
«{must be determined under the present Act) and the number of his *
> “dependents.. The gross earnings and dependency data are then-
inserted into a formula prepared and published by the Department
of Labor to determine the worker®s spendable earnings. Once
spendable earnings are calculated, workers®™ compensation benefits
¢ for all sizes of families can be calculated as a fixed proportion
mh of spendable weekly earnings.. No further allowances for depen-
le dents for tax considerations are necessary or appropriate.

e~ _.This section also adopts a new basis for determining the gross
e earnings of an. injured v/orker. An injured worker®s gross weekly
earnings are computed by dividing by 100 the gross earnings of
.. the employee in the two calendar years immediately preceding the
«<%injury. /Utilizing the preceding two years lends to eliminate the
e »*tyclical nature of many industries. Dividing by 100 instead of
104 tends to adjust previous years™ earnings for inflation. .This
.¥section also allows the Board to adjust the average weekly wage
e .calculation if it is unfair to the employee or employer. .- .

Section 12 - 1This section reflects changes consistent with the repeal and
reenactment of AS 23.30.220 found in section 11.° "

Section fl-3. This section provides for new definitions. -

. "Gross earnings"™ includes payments before any authorized or
lawfully required deduction such as credit union, dues check off,
esocial security, federal withholding, or deferred compensation
which 1is optional to the employee at the time of his injury.
Specifically, deferred compensation which is optional at the time
«of injury refer*"to those employees of government and non-profit
.corporations ana associations which may elect to defer income
from a particular pay period or pay periods but have the option
of terminating the deferral of that income at any time during
their employment. Excluded from gross earnings are irregular
bonuses, reimbursement of expenses, expense .allowances and any
benefits not taxable to the employee during the pay period. ™"Any



CLS -~

benefit not-taxable to the employee during the pay period” v/ould
include the general items referred to as "fringe benefits" such
as: payments providing for health, welfare, retirement, vacation
or annual leave and other similar benefits received by the
employee for which he is not taxed other than deferred compen—
sation which is optional to the employee at the time of this
injury. . . .
The value of room and board may be considered in gross earnings
only for those injured workers whose gross weekly earnings .*
;N con,Puted are less than the Alaska average-weekly wage
eat the time of injury. The value of room and board may be -
“p.n wvRcll?de?,ony raise e gross weekly earnings up to the level
’ xf x }3ska average weekly wage. The value of room and board,
that would raise an employee™s gross wiekly earnings above the -
:Alaska average weekly wage is excluded.

e« ""Payroll taxes™ are defined to ®&xclude the amount that v/ould be
m""eyithheld from an employee®s gross weekly earnings under the

Internal Revenue code as though he had claimed the maximum number
of dependents per actual dependency, blindness, and old age.

e ee’s Also deducted is the amount of earnings si:bj*ect to the Social”®

m e--mbmSccurity Act irrespective of whether the employee may have paid

e ,, "eemtte maximum Social Security for the year at the time the injury

"eivvloccurs.;.;.:./e,

Section 14. «This section repeals provisions that are unnecessary or

" iZinconsistent with proposed legislation. “
SSection 1 5% "=this section provides that ev-}= e: * : the Act apply only
to InjTries sustained after the effective date of this Act. .-,

Section 16. " -This section provides that the.Act takes effect January 1, 1984.



Introduced: 4/4/83
Referred: Labor & Commerce
and Finance

IN THE HOUSE BY FURNACE
HOUSE BILL NO. 311
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to Workers™ Compensation; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.30.175(a) is amended to read:
(a) The weekly rate of compensation for disability or death for
a recipient residing in Alaska may not exceed the percentage of the
Alaska average weekly wage in effect on the date of injury as deter—
mined by the table contained in this subsection and initially may not
be less than $110 [$65] a week. However, 1if the board determines that
the employee®s spendable [AVERAGE] weekly wages are less than $110
[$65] a week as computed under AS 23.30.220, it shall issue an order
decreasing the weekly rate of compensation to a rate equal to the
employee®s spendable [AVERAGE] weekly wages, and payments made earlier
in excess of the decreased rate shall be deducted from the unpaid
compensation in the manner the board determines. In any case, the

employer shall pay timely compensation.

on The Rate Shall be
July 1, 1975 80 percent of the weekly wage
January 1, 1976 100 percent of the weekly wage
January 1, 1977 133.3 percent of the weekly wage
January 1, 1979 166.6 percent of the weekly wage
January 1, 1981 200 percent of the weekly wage

* Sec. 2. AS 23.30.175(c)(3) is amended to read:

3) If the spendable [AVERAGE] weekly wage of the recipient



fy

*r

and the resulting compensation rate is determined wunder AS 23.30.-
220(1) [AS 23.30.220(2)]., the calculation required by this subsection
applies to only those wages earned in Alaska.
* Sec. 3. AS 23.30.175(c)(4) 1is amended to read:
(4) Application of this subsection may not result in a

reduction of the weekly compensation rate to less than $110 [$65] a

7 week except as provided in (a) of this section.

8 * Sec. 4. AS 23.30.180 is amended to read:

9 Sec. 23.30.180. PERMANENT TOTAL DISABILITY. In case of total
10 disability adjudged to be permanent 80 [66 2/3] percent of the
11 injured employee®s spendable [AVERAGE] weekly wages shall be paid to
12 the employee during the continuance of the total disability. Loss of
13 both hands, or both arms, or both feet, or both legs, or both eyes, or
14 of any two of them, in the absence of conclusive proof to the —con—
15 trary, constitutes permanent total disability. In all other cases
16 permanent total disability is determined in accordance with the facts.
17 * Sec. 5. AS 23.30.185 is amended to read:

18 Sec. 23.30.185. COMPENSATION FOR TEMPORARY TOTAL DISABILITY. In
19 case of disability total in character but temporary in quality, 80 [66
20 2/3] percent of the injured employee®s spendable [AVERAGE] weekly
21 wages shall be paid to the employee during the ~continuance of the
22 disability.

23 * Sec. 6. AS 23.30.190(a) is amended to read:

24 (a) In case of disability partial in character but permanent in
25 quality the compensation is 80 [66 2/3] percent of the injured
26 employee®s spendable [AVERAGE] weekly wages 1in addition to compensa-—
27 tion for temporary total disability or temporary partial disability
28 paid in accordance with AS 23.30.185 or 23.30.200, respectively, and
29 shall be paid to the employee as follows:

HB 311 -2 -
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(1) arm lost, 280 tieeks compensation, not to exceed $59,000
[$43,680] ;

(2) leg lost, 248 weeks compensation, not to exceed $54,400
[$40,320];

3) hand lost, 212 weeks compensation, not to exceed
$45,400 [$33,600];

(€)) foot lost, 173 weeks compensation, not to exceed
$39,700 [$28,700];

(5) eye lost, 140 weeks compensation, not to exceed $30,200
[$22,400];

(6) thumb lost, 51 weeks compensation, not to exceed
$14,000 [$10,400];

(7) first finger lost, 28 weeks compensation, not to exceed
$8,700 [$6,440];

(8) great toe lost, 26 weeks compensation, not to exceed
$7,200 [$5,320];

(9) second finger lost, 18 weeks compensation, not to
exceed $5,700 [$4,200]; third finger lost, 18 weeks compensation, not
to exceed $4,700 [$3,500];

(10) toe other than great toe loot, eight weeks compensa—
tion, not to exceed $3,000 [$2,240];

(11) fourth finger lost, seven weeks compensation, not to
exceed $2,800 [$2,100];

(12) loss of hearing of one ear, 52 weeks compensation, not
exceeding $9,800 [$7,280]; 1loss of hearing of both ears, 200 weeks
compensation, not to exceed $37,800 [$28,000];

(13) compensation for loss of more than one phalange of a
digit shall be the same as for loss of the entire digit; compensation

for loss of the first phalange is one-half of the compensation for
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loss of the entire digit;

(14) amputation between the elbow and the wrist is consid-
ered equivalent to the loss of an arm, and amputation between the knee
and ankle 1is considered equivalent to the loss of a leg;

(15) compensation for loss of binocular vision or for 80
percent or more of the vision of an eye is the same as for loss of the
eye;

(16) compensation for loss of two or more digits, or one or
more phalanges of two or more digits of a hand or foot may be propor-
tioned to the resulting loss of use of the injured hand or foot, but
may not exceed the compensation for loss of a hand or foot;

(17) compensation forpermanent totalloss of wuse of a
member is the same as for loss of the member;

(18) compensation forpermanent partialloss or loss of use
of a member may be for proportionate loss or loss of use of the mem-
ber;

(19) 1in addition to other allowable compensation, the board
shall award proper and equitable compensation up to $10,000 for

(A) serious disfigurement of face, head and, when such
disfigurement is likely to handicap the employee 1in securing or
holding employment, for serious disfigurement of neck or [limbs
normally exposed, or

(B) partial or total loss of or loss of use of a part
or function of the body not otherwise provided for under this
section;

(20) in all other cases in this <class of disability the
compensation is 80 [66 2/3] percent of the difference between the
spendable [HIS AVERAGE] weekly wages of the employee ard the [HIS]

wage-earning capacity of the employee after the 1injury in the same

311 -4 -



employment or otherwise, payable during the continuance of the partial
disability, but subject ,to reconsideration of the degree of the
impairment by -the board on its own motion or upon application of a
>0.ty 1in interest; whenever the board determines that it is 1in the
interest of justice, the liability of the employer for compensation,
or any part of it as determined by the board, may be discharged by the
payment of a lump sum;

(21) in a case in which there is a loss of, or loss of use
of: more than one member .or parts of more than one member set out in
(1) - (18) of this section, not amounting to permanent total disabil —
ity, the award of compensation is for the loss of, or loss of use of,
each member or part of the member, which awards shall run consecu —
tively, except that where the injury affects only two or more digits
of the same hand or foot, (16) of this section applies.

Sec. 7. AS 23.30.200 1is amended to read:

Sec. 23.30.200. TEMPORARY PARTIAL DISABILITY. In case of tempo—
rary partial disability resulting in decrease of earning capacity the
compensation shall be 80 [66 2/3] percent of the difference between
-the injured employee®s spendable [AVERAGE] weekly wages before the
injury and the [HIS] wage earning capacity of the employee after the
injury in the same or another employment, to be paid during the <con-—
tinuance of the disability, but not to be paid for more than five
years.

Sec. 8. AS 23.30.210 1is amended to read:

Sec. 23.30.210. DETERMINATION OF WAGE-EARNING CAPACITY. In a
case of partial disability under AS 23.30.190(20) or 23.30.200 the
wage-earning capacity of an injured employee is determined by the
[HIS] actual spendable weekly wage of the employee [EARNINGS] if the

actual spendable weekly wage [EARNINGS] fairly and reasonably
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represents the [REPRESENT HIS] wage-earning capacity of the employee.
If the employee has no actual spendable weekly wage [EARNINGS] or the
[H1S] actual spendable weekly wage does [EARNINGS DO] not fairly and
reasonably represent the [HIS] wage-earning capacity of the employee,
the board may, 1in the interest of justice, fix the wage-eamirjj.
capacity which is reasonable, having due regard to the nature of the
[HIS] injury, the degree of physical impairment, the [HIS] usual
employment, and any other factors or circumstances in the case which
may affect the [HIS] capacity of the employee to earn wages in a [HIS]
disabled condition, including the effect ofdisability as it may
naturally extend into the future.

Sec. 9. AS 23.30.215(a) is amended to read:

(a) IT the injury causes death, the compensation 1is known as a
death benefit and 1is payable in the following amounts or for the
benefit of the following persons:

(1) reasonable and necessary funeral expenses not exceeding
$2,500 [$1,000];

(2) if there is a widow or widower or a child or children
of the deceased, the following percentages® of the spendable [AVERAGE]
weekly wages of the deceased:

(A) 80 [66 2/3] percent for the widow or widower with
no children;

(B) 40 [33 1/3] percent for the widow or widower with
one child and 40 [33 1/3] percent for the child;

(C) 25 [20]percent for the widow or widower with two
or more children and 55 [46 2/3] percent dividedequally among
the children;

(D) Repealed;

(E) 80 [66 2/3] percent for an only child whenthere

HB 311 G-
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is no widow or widower;

(F) Repealed;

(G) 80 [66 2/3] percent, divided equally, if there are
two or more children and no widow or widower;

(3) if the widow or widower remarries, the widow or widower
[SHE OR HE] is entitled to be paid in one sum an amount equal to the
compensation to which the widow or widower would otherwise be entitled
in the two years commencing on the date of remarriage as full and
final settlement of all sums due the widow or widower;

(4) if there is no widow or widower or child or children,
then for the support of father, mother, grandchildren, brothers and
sisters, if dependent upon the deceased at the time of injury, 42 [35]
percent of the spendable [AVERAGE] weekly wage of the deceased to such
beneficiaries, share and share alike, not to exceed $20,000 1in the
aggregate.

Sec. 10. AS 23.30.215(b) 1is amended to read:

(b) In computing death benefits, the spendable [AVERAGE] weekly
wage of the deceased shall be computed under AS 23.30.220 and shall be
paid in accordance with AS 23.30.155 and subject to the weekly maximum
limitation in the aggregate as provided in AS 23.30.175, but the total
weekly compensation may not be less than $75 [$45] for a widow or
widower nor less than $25 [$15] weekly to a child or $50 [$30] for
children;

Sec. 11. AS 23.30.220 is repealed and reenacted to read:

Sec. 23.30.220. DETERMINATION OF SPENDABLE WEEKLY WAGE. €))
The spendable weekly wage of an injured employee at the time of an
injury is the basis for computing compensation. It is the employee®s
gross weekly earnings minus payroll tax deductions. The gross weekly

earnings shall be calculated as follows:
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(1) The gross weekly earnings are computed by dividing by
100 the gross earnings of the employee in the two calendar years
immediately preceding the injury.

(2) If the board determines that the gross weekly earnings
at the time of the injury cannot be fairly calculated under (1) of
this subsection, the board may determine the employee®"s gross weekly
eamings for calculating compensation by considering the nature of the
employee®s work and work history.

3) If an employee when injured is a minor, an apprentice,
or a trainee, as determined by the board, whose wages under normal
conditions would increase during the period of disability, the pro-—
jected increase may be considered by the board in computing the gross
weekly earnings of the employee.

(4) If the employee 1is injured while performing duties as a
volunteer ambulance attendant, policeman, or fireman, the gross weekly
earnings for calculating compensation shall be the minimum gross
weekly earnings paid a full-time ambulance attendant, policeman, or
fireman employed in the political subdivision where the injury occur—
red, or, if the political subdivision has no full-time ambulance
attendants, policemen, or firemen, at a reasonable figure previously
set by the political subdivision to make this determination but in no
case may the gross weekly earnings for calculating compensation be
less than the minimum wage computed on the basis of 40 hours work per
week.

(b) The commissioner shall annually prepare formulas tb-"t
be used to calculate an employee"s spendable weekly wage on the basis
of gross weekly earnings, number of dependents, marital status, and
payroll tax deductions.

Sec. 12. AS 23.30.265(31) 1is amended to read:

shall
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(31) “"suitable gainful employment™ means employment that 1is
reasonably attainable in light of an individual ® age, education,
previous occupation, and injury, and that offers an opportunity to
restore the individual as soon as practical to a remunerative occupa-
tion and as nearly as possible to the individual®s gross [HIS AVERAGE]
weekly earnings [WAGE] as determined at the time of iInjury.

Sec. 13. AS 23.30.265 is amended bv adding new paragraphs to read:

(32) "gross earnings™ means periodic payments, by an employer to
an employee for employment before any authorized or lawfully required
deduction or withholding of money by the employer, including compensa-
tion that is deferred at the option of the employee, and excluding
irregular bonuses, reimbursement of expenses, expense allowances, and
any benefit or payment to the employee that 1is not taxable to the
employee during the pay period; the value of room and board to the
employee may be considered in determining gross earnings for those
employees with gross weekly earnings that are less than the Alaska
average weekly wage at the time of injury;

(33) "gross weekly earnings"™ means gross weekly earnings as
calculated under AS 23.30.220(a);

(34) "payroll taxes™ means

(A) the amount that would be withheld under

withholding tables in effect on the January 1 preceding the

injury under the Internal Revenue Code of 1954 as amended and

regulations issued under the code, as though the employee had

claimed the maximum number of dependents for actual dependency,

blindness, and old age to which the employee is entitled on the

date on which the employee is injured; and

(B) the amount that 1is or would be deducted or

withheld as of the January 1 preceding the injury under the

-9 - HB 311
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* Sec.
* Sec.
January 1,

* Sec.

Social Security Act of 1935 as amended from the amount of
earnings of the employee at the time of the injury as if the
earnings were earned at the beginning of the calendar year in
which the employee was injured and regardless of whether the
amount was actually withheld or the earnings were subject to
withholding.

14. AS 23.30.265(20) 1is repealed.

15. This Act applies only to injuries sustained on or after

1984.

16. This Act takes effect January 1, 1984.
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Offered: 4721783
Referred: Finance

Original sponsors: Furnace and Szymanski

IN THE HOUSE

CS FOR HOUSE BILL NO. 311 (L&C)

BY THE LABOR AND
COMMERCE COMMITTEE

IN THE LEGISLATURE * THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to Workers® Compen
viding for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.30.175(a) is amended to read:

(a) The weekly rate of compensation for disabi

sation; and pro-

lity or death for

a recipient residing in Alaska may not exceed the percentage of the

Alaska average weekly wage in effect on the date of

mined by the table contained in this subsection and

injury as deter-

initially may not

be less than $110 [$65] a week. However, if the board determines that

the employee®s spendable [AVERAGE] weekly wages are

[$65] a week as computed under AS 23.30.220, it shall

less than $110

issue an order

decreasing the weekly rate of compensation to a rate equal to the

employee®s spendable [AVERAGE] weekly wages, and payments made earlier

in excess of the decreased rate shall be deducted

from the unpaid

compensation in the manner the board determines. In any case, the

employer shall pay timely compensation.

On The Rate Shall be
July 1, 1975 80 percent of the weekly
January 1, 1976 100 percent of the weekly
January 1, 1977 133.3 percent of the weekly
January 1, 1979 166.6 percent of the weekly
January 1, 1981 200 percent of the weekly

* Sec. 2. AS 23.30.175(c)(3) is amended to read:

wage

wage

wage

wage

wage

3) If the spendable [AVERAGE] weekly wage of the recipient

-1-
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and the resulting compensation rate is determined under AS 23.30.-
220(1) [AS 23.30.220(2)], the calculation required by this subsection

applies to only those wages earned in Alaska.

*Sec. 3. AS 23.30.175(c)(4) 1is amended to read;

(4) Application of this subsection may not result in a
reduction of the weekly compensation rate to less than $110 [$65] a

week except as provided in (a) of this section.

*Sec. 4. AS 23.30.180 1is amended to read:

Sec. 23.30.180. PERMANENT TOTAL DISABILITY. In case of total
disability adjudged to be permanent 80 [66 2/3] percent of the in-
jured employee™s spendable [AVERAGE] weekly wages shall be paid to the
employee during the continuance of the total disability. Loss of both
hands, or both arms, or both feet, or both legs, or both eyes, or of
any two of them, 1in the absence of conclusive proof to the contrary,
constitutes permanent total disability. In all other cases permanent
total disability is determined in accordance with the facts.

*Sec. 5. AS 23.3Q.185 is amended to read:

Sec. 23.30.185. COMPENSATION FOR TEMPORARY TOTAL DISABILITY. In
case of disability total in character but temporary in quality, 80 [66
2/3] percent of the injured employee®™s spendable [AVERAGE] weekly
wages shall be paid to the employee during the continuance of the
disability.

* Sec. 6. AS 23.30.190(a) 1is amended to read:

(a) In case of disability partial in character but permanent in
quality the compensation is 80 [66 2/3] percent of the injured em-
ployee®s spendable [AVERAGE] weekly wages in addition to compensation
for temporary total disability or temporary partial disability paid 1in
accordance with AS 23.30.185 or 23.30.200, respectively, and shall be

paid to the employee as follows:

CSHB 311(L&C) -2



(1) arm lost, 280 weeks compensation, not to exceed $59,000
[$43,680];

(2) leg lost, 248 weeks compensation, not to exceed $54,400
[$40,320];

3) hand lost, 212 weeks compensation, not to exceed
$45,400 [$33,600];

4) foot lost, 173 weeks compensation, not to exceed
$39,700 [$28,700];

(5) eye lost, 140 weeks compensation, not to exceed $30,200
[$22,400];

(6) thumb lost, 51 weeks compensation, not to exceed
$14,000 [$10,400];

(7) first finger lost, 28 weeks compensation, not to exceed
$8,700 [$6,440];

(8) great toe lost, 26 weeks compensation, not to exceed
$7,200 [$5,320];

(9) second finger lost, 18 weeks compensation, not to
exceed $5,700 [$4,200]; third finger lost, 18 weeks compensation, not
to exceed $4,700 [$3,500];

(10) toe other than great toe lost, eight weeks compensa—
tion, not to exceed $3,000 [$2,240];

(11) fourth finger lost, seven weeks compensation, not to
exceed $2,800 [$2,100];

(12) loss of hearing of one ear, 52 weeks compensation, not
exceeding $9,800 [$7,280]; loss of hearing of both ears, 200 weeks
compensation, not to exceed $37,800 [$28,000];

(13) compensation for loss of more than one phalange of a
digit shall be the same as for loss of the entire digit; compensation

for loss of the first phalange is one-half of the compensation for

-3 CSHB 311(L&C)
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loss of the entire digit;

(14) amputation between the elbow and the wrist isconsid-
ered equivalent to the loss of an arm, and amputation between the knee
and ankle is considered equivalent to the loss of a leg;

(15) compensation for loss of binocular vision or for 80
percent or more of the vision of an eye is the same as for loss of the
eye;

(16) compensation for loss of two or more digits, or one or
more phalanges of two or more digits of a hand or foot may be propor-
tioned to the resulting loss of use of the injured hand or foot, but
may not exceed the compensation for loss of a hand or foot;

(17) compensation for permanent total loss of use of a
member is the same as for loss of the member;

(18) compensation for permanent partial 1loss or loss of use
of a member may be for proportionate loss or loss of use of the mem-
ber;

(19) in addition to other allowable compensation, the board
shall award proper and equitable compensation up to $10,000 for

(A) serious disfigurement of face, head and, when such
disfigurement is likely to handicap the employee insecuring or
holding employment, for serious disfigurement of neck or limbs
normally exposed, or

(B) partial or total loss of or loss of use of a part
or function of the body not otherwise provided for under this
section;

(20) in all other cases in this «class of disability the
compensation is 80 [66 2/3] percent of the difference between the
spendable [HIS AVERAGE] weekly wages of the employee and the [HIS]

wage-earning capacity of the employee after the injury in the same

CSHB 311(L&C) -4 -
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employment or otherwise, payable during the continuance of the partial
disability, but subject to modification [RECONSIDERATION OF THE DEGREE
OF THE IMPAIRMENT] by the board on its own motion or upon application
of a party in interest; whenever the board determines that it is in
the interest of justice, the liability of the employer for —compensa-
tion, or any part of it as determined by the board, may be discharged
by the payment of a lump sum;

(21) in a case in which there is a loss of, or loss of use
of more than one member or parts of more than one member set out in
(1) - (18) of this section, not amounting to permanent total disabil-
ity, the award of compensation is for the loss of, or loss of use of,
each member or part of the member, which awards shall run consecu-
tively, except that where the injury affects only two or more digits
of the same hand or foot, (16) of this section applies.

Sec. 7. AS 23.30.200 1is amended to read:

Sec. 23.30.200. TEMPORARY PARTIAL DISABILITY. In case of tempo-
rary partial disability resulting in decrease of earning capacity the
compensation shall be 80 [66 2/3] percent of the difference betﬁfen
the injured employee®s spendable [AVERAGE] weekly wages before the
injury and the [HIS] wage earning capacity of the employee after the
injury in the same or another employment, to be paid during the ~con-
tinuance of the disability, but not to be paid for more than five
years.

Sec. 8. AS 23.30.210 is amended to read:

Sec. 23.30.210. DETERMINATION OF WAGE-EARNING CAPACITY. In a
case of partial disability under AS 23.30.190(20) or 23.30.200 the
wage-earning capacity of an injured employee is determined by the
[HIS] actual spendable weekly waRe of the employee [EARNINGS] if the

actual spendable weekly wage [EARNINGS] fairly and reasonably repre-
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sents the [REPRESENT HIS] wage-earning capacity of the employee. If
the employee has no actual spendable weekly wage [EARNINGS] or the
[HIS] actual spendable weekly wage does [EARNINGS DO] not fairly and
reasonably represent the [HIS] wage-earning capacity of the employee,
the board may, in theinterest of justice, fix the wage-earning capac—
ity which 1is reasonable, having due regardto the nature of the [HIS]

injury, the decree of physical impairment, the [HIS] usual employment,

and any other factors or circumstances in the case which may affect
the [HIS] capacity ofthe employee to earn wages in a [HIS] disabled

condition, 1including the effect of disability as it may naturally
extend into the future.

Sec. 9. AS 23.30.215(a) is amended to read:

(a) If the injury causes death, the compensation is known as
death benefit and is payable in the following amounts to or for the
benefit of the following persons:

(¢D) reasonable and necessary funeral expenses not exceeding
$2.500 [$1,000];

(2) if there is a widow or widower or a child or <children
of the deceased, the following percentages of the spendable [AVERAGE]
weekly wages of the deceased:

(A) 80 [66 2/3] percent for the widow or widower with
no children;

(B) 40 [33 1/3] percent for the widow or widower with
one child and 40 [33 1/3] percent for the child;

(C) 25 [20] percent for the widow or widower with two
or more children and 55 [46 2/3] percent divided equally among
the children;

(D) Repealed;

(E) 80 [66 2/3] percent for an only child when there

CSHB 311(L&C) -6-



is no widow or widower;

(F) Repealed;

(G) 80 [66 2/3] percent, divided equally, if there are
two or more children and no widow or widower;

(3) if the widow or widower remarries, the widow or widower
[SHE OR HE] 1is entitled to be paid in one sum an amount equal to the
compensation to which the widow or widower would otherwise be entitled
in the two years commencing on the date of vremarriage as full and
final settlement of all sums due the widow or widower;

(@) if there is no widow or widower or child or children,
then for the support of father, mother, grandchildren, brothers and
sisters, if dependent upon the deceased at the time of injury, 42 [35]
percent of the spendable [AVERAGE] weekly wage of the deceased to such
beneficiaries, share and share alike, not to exceed $20,000 1in the
aggregate.

Sec. 10. AS 23.30.215(b) 1is amended to read:

(b) In computing death benefits, the spendable [AVERAGE] weekly
wage of the deceased shall be computed under AS 23.30.220 and shall be
paid in accordance with AS 23.30.155 and subject to the weekly maximum
limitation in the aggregate as provided in AS 23.30.175, but the total
weekly compensation may not be less than $75 [$45] for a widow or
widower nor less than $25 [$15] weekly to a child or $50 [$30] for
children.

Sec. 11. AS 23.30.220 1is repealed and reenacted to read:

Sec. 23.30.220. DETERMINATION OF SPENDABLE WEEKLY WAGE. (a)
The spendable weekly wage of an injured employee at the time of an
injury is the basis for computing compensation. It is the employee’s
gross weekly eamings minus payroll tax deductions. The gross weekly

earnings shall be calculated as follows:

-7- CSHB 311(L&C)
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(1) Thegross weekly earnings are computed by dividing by
100 the gross eamings of the employee in the two calendar years
immediately preceding the injury.

(2) If the board determines that the gross weekly earnings
at the time of the injury cannot be fairly calculated wunder (1) of
this subsection, the board may determine the employee®s gross weekly
earnings for calculating compensation by considering the nature of the
employee®s work and work history.

(3) If an employee when injured is a minor, an apprentice,
or a trainee, as determined by the board, whose wages under normal
conditions would increase during the period of disability, the pro-
jected increase may be considered by the board in computing the gross
weekly earnings of the employee.

(4) If the employee is injured while performing duties as a
volunteer ambulance attendant, policeman, or fireman, the gross weekly
earnings for calculating compensation shall be the minimum gross
weekly earnings paid a full-time ambulance attendant, policeman, or
fireman employed in the political subdivision where the injury occur-
red, or, if the political subdivision his no full-time ambulance
attendants, policemen, or firemen, at a reasonable figure previously
set by the political subdivision to make this determination but 1in no
case may the gross weekly earnings for calculating compensation be
less than the minimum wage computed on the basis of 40 hours work per
week.

(b) The commissioner shall annually prepare formulas that shall
be used to calculate an employee®s spendable weekly wage on the basis
of gross weekly earnings, number of dependents, marital status, and

payroll tax deductions.

* Sec. 12. AS 23.30.265(31) 1is amended to read:
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(31) "suitable gainful employment” means employment
reasonably attainable in light of an individual % age, education,
previous occupation, and injury, and that offers an opportunity to
restore the individual as soon as practical to a remunerative occupa—
tion and as nearly as possible to the individual ™ gross [HIS AVERAGE]
weekly earninRS [WAGE] as determined at the time of injury.

Sec. 13. AS 23.30.265 is amended by adding new paragraphs to read:
(32) "gross earnings" means periodic payments, by an em-—
ployer to an employee for employment before any authorized or lawfully
required deduction or withholding of money by the employer, including
compensation that is deferred at the option of the employee, and
excluding irregular bonuses, reimbursement of expenses, expense allow—
ances, and any benefit or payment to the employee that is not taxable
to the employee during the pay period; the value of room and board to
the employee may be considered in determining gross eamings; however,
the value of room and board that would vraise an employee®s gross
weekly earning above the Alaska average weekly wage at the time of
injury may not be considered;
(33) "gposs weekly earnings"™ means gross weekly earnings as
calculated under AS 23.30.220(a);
(34) “payroll taxes™ means
(A) the amount that would bewithheld wunder withhold—
ing tables in effect on the January 1 preceding the injury under
the Internal Revenue Code of 1954 as amended and regulations
issued under the code, as though the employee had <claimed the
maximum number of dependents for actual dependency, blindness,
and old age to which the employee is entitled on the date on
which the employee is injured; and

(B) the amount that is or would bededucted or with-
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held as of the January 1 preceding the injury wunder the Social
Security Act of 1935 as amended from the amount of earnings of
the employee at the time of the injury as if the eamings were
earned at the beginning of the calendar year in which the em-
ployee was injured and regardless of whether the amount was
actually withheld or the earnings were subject to withholding.

14. AS 23.30.265(20) 1is repealed.

15. This Act applies only to injuries sustained on or after

1984.

16. This Act takes effect January 1, 1984.
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