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BY THE COMMUNITY AND REGIONAL
IN THE HOUSE AFFAIRS COMMITTEE

CS FOR HOUSE BILL NO. 377 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act financing regional transportation facilities
by the Alaska Industrial Development Authority; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. In addition to the findings in AS 44.88.010,
the legislature finds that:

(€H) In most areas of the state, there is a lack of basic trans—
portation and port facilities adequate to permit the development of non-—
renewable natural resource enterprises, including mining enterprises.

(2) The development of nonrenewable natural resource enter—
prises, including mining enterprises, 1is essential to the long-i erm eco—
nomic growth of the state and will directly and indirectly alleviate unem—
ployment in the state.

(3) The achievement of full employment and the establishment and
continuing development of nonrenewable natural resource enterprises in the
state will be accelerated by authoriz-.ing the creation of instrumentalities
in the various areas of the state with powers to borrow money to provide
for the development of transportation and port facilities, as provided 1.
this chapter.

* Sec. 2. PURPOSE. In addition to the purposes specified in AS 44.88.-
370 , the purpose of the authority 1is to promote the development of trans-—
portation facilities by providing financing for transportation facilities
or by owning and operating transportation facilities.

* Sec. 3. POWERS. In addition to the powers conferred on the authority

-1- CSHB 377 (C&RA)
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under AS44.88.080 and under other law, the authority has the power to

(1) acquire, rent, hold, use, and dispose of real and personal
property necessary, useful, or convenient for its purposes;

(2) grant, by franchise, lease or otherwise, the use of any
project, facilities or property owned or controlled by it to any person for
the consideration and period of time and upon the other terms and condi—
tions it may fix and agree upon;

3) lease or agree with others to use a project for the rentals
and! upon the terms and conditions the authority may consider advisable;

(4) charge and collect rents, rates, fees, or other charges for
its services and facilities;

(5) 1issue bonds in accordance with sec. 4(b) of this Act and
AS 44.88.090(b) - (f) to pay the cost of a transportation facility and to
secure payment of the bonds by any means provided in AS 44.88; and

(6) establish insurance funds, reserve funds, or other funds and
accounts with money provided by the sale of bonds or collateral provided by
participating businesses, as the autnority determines to be appropriate to
further the purposes described in this Act.

* Sec.4. REGIONAL TRANSPORTATION FACILITY DEVELOPMENT FUND. (a)
There 1is established in the authority the regional transportation facility
development fund. The fund consists of money or assets appropriated or \
transferred to the authority for transportation facilities and other money
or assets deposited in the fund by the authority. The fund may be used to
finance or develop a transportation facility or to secure bonds issued to
finance transportation facilities.

(b) IT a transportation facility is financed or developed through use
of the assets of the regional transportation facility development fund, the
authority may not pledge or use other assets of the authority to assist 1in
the financing or development of the transportation facility. With respect

CSHB 377 (C&RA) -2-
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to assets of the authority, bonds issued to finance transportation Tfacil—
ities constitute limited obligations of the authority, secured only by
assets in the regional transportation facility development fund. If a
transportation facility 1is also a qualified "project,” as defined 1in
AS 44.88.220(5), the Hlimitation described 1in this section does not 1impair
or restrict 1in any manner the authority"s ability to finance the project
under the programs established in AS 44.88.

* Sec. 5. REGIONAL DEVELOPMENT ADVISORY COUNCIL. (a) A Regional
Development Advisory Council may be established in each of the six economic
regions recognized by the Bureau of Labor Statistics, United States Depart—
ment of Labor, for the purpose of

(D) conducting hearings on and approving or rejecting proposed
transportation facilities, unless proposed to be located wholly x~ithin the
boundaries of a municipality; and

(2) advising the authority in the development, maintenance, and
operation of transportation facilities.

()] A Regional Development Advisory Council shall be organized in a
ren aly after the authority has received a proposal for the development
of a _ransportation facility within the region.

(c) A Regional Development Advisory Council consists of nine members
registered to vote 1in the region. The governor shall appoint the members
to reflect the economic and geographic diversity of the region. Council
members serve three-year terms at the pleasure of the governor, except that
the initial members may be appointed for less than three years so that the
term of one-third of the council expires each year. The governor shall
appoint a chairperson who shall call meetings as required and preside over
the deliberations of the council. A majority of the council constitutes a
quorum for transacting the affairs of the council.

(d Members of a Regional Development Advisory Council receive no

-3- CSHB 377 (C&RA)
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compensation for their services on the council, but are entitled to per
diem and travel expenses authorized by law for state boards and commissions
under AS 39.20.180.

* Sec. 6. APPROVAL AND FINDINGS REGARDING TRANSPORTATION FACILITIES,
(a) Before entering into an agreement with respect to the financing or
development of a proposed transportation facility the authority shall
obtain the approval of each Regional Development Advisory Council 1in which
the proposed transportation facility is to be located, unless the proposed
transportation facility is to be located wholly within the boundaries of a
municipality, 1in which case the council shall obtain the approval of the
municipality. Approval under this subsection shall be evidenced by a
certified copy of a resolution of the council or governing body of the
municipality.

(b) Before 1issuing bonds to provide financing for a transportation
facility the authority shall obtain approval under (a) of this section and
find, on the basis of all information reasonably available to it, that

(D the transportation facility and its development under this
chapter will be economically advantageous to the state and the general
public welfare and will contribute to the economic growth of the state;

(2) the transportation facility applicant is financially respon—
sible;

(3) the transportation facility is financially feasible and able
to produce revenue adequate to repay the bonds with which it is financed;

(4) provision to meet increased demand on public facilities that
might result from the transportation facility is reasonably assured;

(5) the transportation facility will provide or retain employ—
ment reasonably related to the amount of the financing by the authority
considering the amount of investment per employee for comparable facilities
and other relevant factors; and

CSHB 377 (C&RA) -4-
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(6) the scope of the transportation Tfacility 1is sufficie
provide a reasonable expectation of a benefit to the economy of the state.

* Sec. 7. HEARING TO CONSIDER PROPOSED TRANSPORTATION FACILITY. Before
considering a resolution regarding the approval or rejection of the devel —
opment or financing of a proposed transportation Tfacility, a Regional
Development Advisory Council shall conduct a public hearing 1in at least
three different Ilocations within the region or, 1if applicable under sec.
6(a) of this Act, the governing body of a municipality shall conduct a
hearing.

* Sec. 8. APPOINTMENT OF TWO AUTHORITY MEMBERS TO REPRESENT COUNCIL OR
GOVERNING BODY. (a) ITf the development <cr financing of the proposed
transportation facility is approved, the Regional Development Advisory
Council or governing body of a municipality, as the case may be, may desig—
nate two persons to serve as voting members of the authority 1in connection
with subsequent action by the authority that exclusively concerns the
transportation facility. IT the transportation facility 1is located in the
jurisdiction of more than one council, the authority may, by resolution,
prescribe the manner in which local representation 1is provided.

(b) The two members designated under (a) of this section are subject
to the provisions of AS 44.88.180, except that they may vote on a decision
even though they may be ,“egular”shareholders of a native corporation af-—
fected by the decision. However, they may not vote on the decision if they
are officers or employees of the native corporation.

* Sec. 9. DEVELOPMENT, MAINTENANCE, AND OPERATION OF TRANSPORTATION
FACILITIES. The authority must obtain approval of the Regional Development
advisory Council or governing body of a municipality, as the case may be,
in which the transportation Tfacility 1is located before the adoption or
execution of contracts, agreements, resolutions, or other matters that

directly —concern the development, maintenance, and operation of the

-5- CSHB 377(C&PA)
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transportation facility.

* Sec,. 10. EQUAL USE AND ACCESS. If the authority owns, leases, or
otherwise operates or controls, or participates in the financing of a
transportation facility, the authority shall, to the maximum extent pos—
sible, provide for equal rights of access to and use of the facility by
members of the public and other persons or entities, andthe access to and
use of the facility shall be upon terms and conditions which are fair and
reasonable. However, this section does not prevent the authority from
establishing fair and reasonable [limitations on use of or access to a
facility to the extent the limitations are necessary 1in connection with the
nature of the facility or the demand for use of or access to the facility.
This section applies to the establishment of rates and rate structures as
well as all other factors, terms and conditions relating to the use of or
access to the facility, including without limitation the design and loca—
tion of the facility. The members of the authority shall make a written
finding concerning compliance of the facility with the provisions of this
section.

* Sec. 11.DEFINITIONS. In this Act, unless the context requires
otherwise,

(1) "authority"” means the Alaska Industrial Development Author —
ity

(2) "transportation Tfacilities”™ or "facilities”™ means harbor,
port, shipping and transportation facilities of . J Kkinds, including with—
out limitation harbors, channels, turiiing basins, anchorage areas, jetties,
breakwaters, waterways, canals, locks, tidal basins, wharves, docks, piers,
slips, bulkheads, public landings, warehouses, terminals, refrigerating and
cold storage plants, rolling stock, car ferries, tugs, boats, conveyors,
tunnels, bridges, highways, roads and railroads, and appliances of all

kinds for the handling, storage, 1inspection and transportation of freight

CSHB 377(C&RA) .
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and natural resource products; it also includes without limitation all
property, rights, easements and franchises relating to a facility and
necessary or convenient for the acquisition, construction or operation of
the facility.

* Sec. 12. EFFECTIVE PERIOD. The powers described 1in this Act to
finance or develop a transportation facility expire on December 31, 1985.
Nothing in this section modifies the provisions of this Act with regard to
transportation facilities approved, financed, and developed under this Act

before December 31, 1985.

* Sec. 13. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

-7- CSHB 377 (C&RA)



STATE OF ALASKA

FISCAL NOTE Revision Date , 1983 1
. REQUEST Il.  FISCAL DETAIL
Bill/Resolution No.: pshr n77 (LOAMS) Agency Affected: Commerce & Econ. Develop.
Title: « rinanring Rpginnal Trans. Fac...Program Category Affected: Development
Sponsor: rnmm ft RPg mAffairs Committee BRU, Program of Subprogram”™ ) Arfected:
Requestor: . Administrative Services

EXPENDITURES/REVENUES: (Thousands of Dollars)
Fy 83 FY 84 1 FY 85
OPERATING i 1
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

FY 86 1 FY 37 FYy 88 i
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1
1
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TOTAL OPERATING 0 0
CAPITAL
REVENUE 1 1
FUNDING: (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS "
OTHER (Specify Source)

[ B )
-
[ N e

POSITIONS:
FULL-TIME
PART-TIME 1 i
TEMPORARY I .

= = w

I11. SOURCE- OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: James F. Wiedeman Phone: 465-2018
Division: . Office of Commissioner ~ Date:

Approved by Commissioner: Richard A. Lvo~™™ /? Date: 7 /<F1
Department: Commerce & Economic Development

Distribution:
Original to Legislative Cinance

Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bi.lls)

Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



CSHB 377 (LOANS)
Fiscal Note Analysis 5/27/83

Language 1in Section 5(b) of this committee substitute ties the es—
tablishment of a Regional Development Advisory Council to the Submission
of a transportation; facility proposal to AIDA. Costs incurred by the
Council would be charged back to the project. If that language is
deleted, and regional councils are established regardless of proposed
projects, there would be fiscal impact to the department as indicated in
the fiscal note dated 5/9/83.
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Mae Tischer, Vlc_e 'Chalrman Juneay. Alaska 99811
Randy Phillips
Milo Fritz Pouch V
Don Clocksin Juneau. Alaska 99811

Jack McBride
Mike Szymanski

House of Representatives
Committee on Community & Regional Affairs

MEMORANDUM

TO: Committee onCommunity and Regional Affairs
FROM: Staff

DATE: May 15, 1983

RE: CSHB 377: ProposedAmendments

The attached amendments to CSHB 377 have been requested by representa—
tives of the Alaska Environmental Lobby. The proposals have been
numbered for the purpose of easy reference.



Proposed Amendments to CS for House Bill No. 377 (C&RA)
May 14, 1983

Page 2, line 14-17

Change language to read "(6) establish insurance funds, reserve funds,

or other funds and accounts with monies provided by the sale of bonds

or collateral provided by participating businesses, as the Authority
determines to be appropriate to further the purposes described in this Act.”

Comment: The current version makes reference to capital reserve funds.
In the existing AIDA stc.tutues (AS 44.88.105), capital reserve funds
are set up to imply the moral obligation of the state to repay
Industrial Development Bonds if project revenues are insufficient

to cover them. The state, as a practical matter,is at risk for any
tax exempt bonds it issues, but the "moral obligation™ phrase
increases the risk.

The intent of the.amendment is to retain the .use of insurance funds

and reserve funds, which protect the state from risk, but to have

those funds filled with private monies, not state monies. They would

also serve to reduce%interest rates;.

page 3, line *16,17

Change language to read- "A Regional Development Advisory Council consists
of nine members who are registered to vote 1in the Advisory Council

Region. They will be appointed by the Governor to reflect the economic
and geographic.diversity of the region."

Comment: The present language does not insure local representation.
These changes would encourage the Governor to see that local interests
are represented.

page 4, line 16

Add a new point after (2) "The proposed project is financially feasible and
able to produce revenues adequate to repay the bonds with which it is
financed"”

Comment: At present, the findings of AIDA required before bonds are
sold do not 1include a specific examination of the viability of the
project which is to be financed.

page 5, line 4 and 5

change to "may designate two persons to serve as voting members of the
authority 1in connection with subsequent action by the auth”oity

that concern the transportation facility exclusively"”

Comment: "voting"™ and "exclusively"™ are added to make the role of
the two members more clear. The tow added members would not be
able to vote on issues that affect transportation facilities state

wide.



Proposed Amendments to CS for House B ill No. 377 (continued)

page 5, line 5

Add a new line or lines that states that the two designated members

of the authority are subject to the AIDA conflict of interest law

(AS 44.38.180) except that they may be regular shareholders of a
native corporation.that is affected by an AIDA decision and still vote
on that decision. However, they may not be employees or officers

of the native corporation and vote.

Comment: As the CS is currently written, most people in the NANA

region could not serve as voting Authority members on the Red Dog

Mine Proposal, since NANA 1is in a joint venture on the projects,,

and most residents are shareholders of NANA.. The legal aspect

of this modification needs to be checked--1 do not know how

specifically the. statutes can exclude somebody from conflict, of interest
requirements.

page 5, line 15.

Add "A public vearing on anylissue requiring approval of the Regional
"Development Advisory Council must be held at the request of 5/or

"or more residents."e -

Comments: The intent is to provide public hearings on the development,
maintenance and operation of the transportation facility, if there
is a need for-them. In the present CS, they are not provided for. -

Page 3, line 15. (OUT OF ORDER)
Add "Advisory Councils will be formed only after transportation facilitie
have been proposed to AIDA .for that region."”

Comments: The administration has suggested that these councils could
serve purposes other than evaluating AIDA transportation facility
programs, but they have not been listed in this legislation. Since,
at present, councils serve no purpose until proposals are made, their
formation need not be immediate.
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Proposed Amendments to CS for House B ill No. 377 (continued)

page 5, line 5

Add a new line or lines that states that the two designated members

of the authority are subject to the AIDA conflict of interest law

(AS 44.88.180) except that they may be regular shareholders of a
native corporation.that is affected by an AIDA decision and still vote
on that decision. However, they may not be employees or officers

of the native corporation and vote.

Comment: As the CS is currently written, most people in the NANA

region could not serve as voting Authority members on the Red Dog

Hrne Proposal, since NANA is in a joint venture on the projects,,

and most residents are shareholders of NANA.. The legal aspect

of this modification needs to be checked--1 do not know how

specifically the. statutes can exclude somebody from conflict, of interest
requirements»

page 5, line 15.
Add "A public %earing on any 1issue requiring approval of the Regional
~"Development Advisory Council must be held at the request of 5”or

"or more residents."-

Comments: The 1intent is to provide public hearings on the development,
maintenance and operation of the transportation facility, if there
is a need for-them. 1In the present CS, they are not provided for.

Page 3, line 15. (OUT OF ORDER)
Add "Advisory Councils will be formed only after transportation facilities
have been proposed to:AIDA .for that region."”

Comments: The administration has suggested that these councils could
serve purposes other than evaluating AIDA transportation facility
programs, but they have not been listed in this legislation. Since,
at present, councils serve no purpose until proposals are made, their
formation need not be immediate.
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STATE OF ALASKA

FISCAL NOTE Revision Date , 1983 |
l. REQUEST 1. FISCAL DETAIL
Bill/Resolution No. CSHB 377 (C&RA) Agency Affected: Commerce & Econ. Develop.
Title: "_.. Financing Regional Trans. Fac..."Program Category Affectea:Publ ic Protection
Sponsor-.Comm. & Reg. Affairs Committee BRU, Program of Subprogram”) Affectea:
Requestor: Administrative Services

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 83 1 FY 84 FY 85 FY 86 1 FY 87 Fy 88

OPERATING 1 1
100 PERSONAL SERVICES 70.1 73.6 77.3 g81.2 1
200 TRAVEL 91.8 96.4 101.2 106.3 1
300 CONTRACTUAL 9.5 10.0 10.5 10.0 |
400 COMMODITIES 7.8 8.2 8.6 9.0 |
500 EQUIPMENT 7.0 .5 .5 .51
600 LAND & STRUCTURES 1
700 GRANTS, CLAIMS, ETC I

1
TOTAL OPERATING 186.2 ..188..z 198,1 . 208.0 1
CAPITP1
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 186.2 188.7 108.1 208.0
FEDERAL-FUNDS

OTHER (Specify Source)

POSITIONS:
FULL-TIME 1
PART-TIME
TEMPORARY

II1. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By:_ James F. Wiedeman Phone: 465-2018
Divi sion: Office of Commissioner Date:

Approved by Commissioner: Richard A. Lyon Date: A 7
Department: Commerce & Economic Development

Distribution:
Original .to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83
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CSHB 377 (C&RA) ANALYSIS

It is assumed that each Regional Development Advisory Council will meet
once each year. Inflation is assumed to be 5% per year.

100 PERSONAL SERVICES 70.1
Six councils will require two new

positions to provide administrative
and program support

DevelopmentSpecialist | 44 .4
Clerk 111 25.7
200 TRAVEL 91.8
Travel for staff 18.9
Development Specialist 1 13.2
Clerk 111 5.7
c
Council travel and per diem 72.9
300 CONTRACTUAL . 9.5

Telephone, telegraph, computers,
copying, printing, etc.

400 COMMODITIES 7.8
Paper, meeting materials, etc.
500 EQUIPMENT 7.0
First year costs
Equip new positions

Recording equipment -
Other

= N W
N Ol w



POSITION TITLE RANCE/STEP BARG. UNIT FORM 12 PAGE/LINE xtl.I.SAPp.

Clerk 111 & Gen.
TYPE OF POSITION  STAFF moNTHS  RP NUMBER PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
PFT 12 Juneau
CONTINUATION LEVEL ADDITION JUSTIFICATION
TYPE OF EXPENDITURE irar This position will assist the Development Specialist 1 in
1 support of thr six "Regional Development Advisory Councils.”
PERSONAL services The position will be responsible for coordinating and
Salary 17,844 handling all travel arrangements for council functions, per
Benefits 2,766 diem claims, correspondence, organizing end supervising
Supplemental Benefits 2.240 recording of meetings and minutes, and other similar work
Fixed Benefits 2,980 as required.
TOTAL PERSONAL SERVICES a 25.730
idl. Travel CE 5.700
‘ Contractual 03 1.250
Commodities 05 900
13. Equipment 05
1= Other JL&SQ
15. TOTAL COST
...... m .35%239.
RECEIPT CODE FUNDING SOURCE
16, Federal Receipts1002
17. G.F. Match 1003
18, General Funds 100f 35.2
19. I-A Receipts 1005
Z). Program Receipts 1028
21. Other

FOR B4M USE ONLY
A KEY NUMBER

AGENCY COMMERCE & ECONOMIC DEVELOPMENT

13 %\I PROGRAM
BRU Page of

COMPONENT Revised Date

FY 84

0111617 821-15
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POSITION TITLE
--npvplr.ninent Snecial ist 1

-APPRE>Y; :t)JS.VP.

function as the Executive Secretary

The

serve also as a consultant to the Councils

the State and

This position willf_be responsible for
assisting the mananingAthe va."ious council

development

and all other material

RANGE/STEP BARG. UNIT FORM 12 PACE/LINE
. 18A Gen
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
Juneau
JUSTIFICATION
" amuirTr This position will
3 to the 6 "Regional Development Advisory Councils".
encumbent will
and as the liaison between the Councils,
the private sector.
organizing and
meetings; will prenare or have prepared ecomonic and
44,371 - _ -
132 in leconomic development information and data,
?nd feasibility studies and reports;
1,250 reguired by the Councils.
500
1,650
60,981
61 .0
DOmRSBZPB
Dent, of Commerce and Economic Development

page of

TYPE OF POSITION STAFF MONTHS RP NUVBER
. PFT 12
2 CONTINUATION LEVEL | | ADDITION |
It. TYPE OF EXPENDITURE
1 7
PERSONAL SERVICES
5. Salary 33,984
6 Bencfi ts b, 26F
3 7. Supplemental Benefits 2,240
;e Fi xed Benefi ts 2,880
9. 101AL PERSONAL SERVICES 01
io. Travel 02
ii. Contractual 03
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STATE OF ALASKA

FISCAL NOTE Revision Date , 1983 |
1. REQUEST 1. FISCAL DETAIL
Bill/Resolution No.: CSHB 377 (C&RA) Agency affected: Commerce & Econ. Develop.
Title: p~nnall TransportationFacilities Program Category Affected: Development
Sponsor: hoikp Community & Regional Affairs BRU, Program of Subprograms) Affected:
Requestor: Alaska Industrial Development Authority e
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300 CONTRACTUAL
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*Any costs, such as travel, incurred by AI'DA for specific projects will be
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V. ANALYSIS: Attach a separate page for any Analysis

Prepared By: twtram Magnon. Executive Director Phone: 274-1551
Division: Alaska Industrial Development AutHoVity Date
Approved by Commissioner: Richard A. Lvon A/ Date:

Department: Commerce and Economic Development

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor .
Copy to Requestor (if different from Sponsor) 3/8/83
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House of Representatives

MEMORANDUM

I received a memo from your office today requesting that 1 move HB 377
out of the C&RA Committee. First the Administration has formally
requested that 1| hold the bill in committee until this Friday as they
have materials they are working on that are relevant to the bill.
Secondly, there is testimony that has yet to be heard in relation to
this bill. Finally, the Senate companion bill passed out of the Senate

today and will be coming into the House C&RA Committee in the near
future.



AL A S KA

S TATE LEGI SLATURE b MAY ~ 1983

M E M O R A N D U M

TO: Rep, Barbara Ucher
FROM Joe Hayes
Barbara,
T"d really appreciate your taking a hard look
AT MOVING HB 377 OUT THIS AFTERNOON IF AT ALL POSSIBLE.
I*M ANXIOUS FOR IT TO HAVE A THOROUGH HEARING IN RESOURCES
BEFORE EVERYTHING STARTS TO GET URGENT AROUND HERE.
Please ask someone to give my office a ring after
YOUR MEETING TO LET US KNOW WHETHER YOU®"VE MOVED IT AND/OR
WHEN YOU MIGHT BE ABLE TO DO SO.

Thanks,



I. RECUESI
Bin/Resolution No.: hb 377
Title: Relating to RRDA's
Sponsor: House CRRA
Requestor: House C&RA

EXPENDITURES/REVENUES:

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS ETC

TOO
200
300
400
500
600
700

FOTAL OPERATING
CAPITAL
REVENUE

FUNDING: (Thourands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL

V. ANALYSIS:

Prepared 3y: nana c. Coffman,

Division:

Aooroved by Commissioner:
Department:

(Thousands ofDbo 1l I ar s)

Division of Elections

STATE OF ALASKA
FISCAL NOTE

1. FISCAL DETAIL

Revision uate

.953

Aaency Affected: Office of the Governo
Program Category ArfectSQExec Operatic?

BRU,

Program of Subprogram?”;

Affectsc:

Division of Elections

Attacn a separate page fcr any Analysis

FY 53 1 FY 04 i FY 53 1 FY 56
|
11.0
i _n_ ZSL&_ 10.4 11.0
-n- 120.6 1 10.4 - 11.0
i i i
i i i
i i i
i i i
i 1 1
| | |
1 1 1
IMPACT OF BILL:
Deputy Director Phone
Date
j j Date:

istributicn:
Original
Cooy
Copy

Cooy
Cooy

to Legislative Finance

Department (for Governor

Soonsor
Requestor

Office of Management and Budget (for Legisl ature

introduced bills)

(if different from Sponsor)

[ N

FY 57

rY 58

[ N
—

586-6181
May 3, 158 3"

S '/ LI /& >
/ .

introduced bills)

«| 1 ft



HOUSE DILL 377

ASSUMPTIONS:

1.

An election will he held in one REAA area creating
one Regional Resource Development Authority. If the
election does not take place at the same time as a
regularly scheduled REAA election, there will be a
fiscal impact.

The above question passes and an election of the
initial five member board take place not less than

60 nor more than 90 days after the order of election.
There will be a fiscal impact.

Subsequent election of members, after the initial
members®™ terms have expired, takes place at the same
date as a regularly scheduled REAA election. Only the
Contractual Services category will be affected and is
figured at 6% inflation.

This analysis 1is computed for an election of an RRDA
and board members for one REAA area. IfT there should
be elections in all 21 REAA areas, multiply S20.6 x 21
to compute the fiscal impact. (432.6)
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Ms. Barbara Lacher

Chairperson

House Community and Regional Affairs Committee
Alaska House of Representatives

Juneau, Alaska 99801

RE: House Bill 377
Regional Resource
Development Authorities

Dear Ms. Lacher:

This letter is to express GCO Minerals Company®s interest in
and support for House Bill 377. GCO Minerals Company, a wholly
owned subsidiary of International Paper Company, has been
involved in exploration and development of hardrock mineral
resources in Alaska since the late 1960°s. Since the late 1970°s
GCO Minerals Company, along with various partners, has been
directly involved in efforts to develop our interests 1in an
asbestos deposit in east-central Alaska and a lead-zinc-silver
deposit in northwestern Alaska. Both of these deposits represent
significant mineral resources which should be developed.

GCO Minerals Company, along with many others, has seen much
of our effort to develop potential resources in Alaska stymied by
the lack of existing transportation facilities and the high cost
of construction of these facilities. The ability to construct
these facilities using tax exempt bonds would greatly facilitate
the development of the mineral wealth of the state and insure
that Alaska®"s mineral resources can economically compete on world
markets. House Bill 377 is a significant step in this direction.

In GCO Minerals Company"s consideration of this legislation,
we have worked closely with Nana Regional Corporation, Cominco
Alaska, Inc. and others to insure that the legislation provides
fair and reasonable access to facilities on an equal basis to any
potential user. This important aspect of the legislation has



been addressed throughout *-he bill, but specifically in Section
130. This section should insuc-"* that the state, local regions
and potential users derive maxinum benefit from the legislation.

GCO Minerals Company strongly supports the concept and imple—
mentation of House Bill 377.

Very truly yours,

Joe M. Britton
Alaska District Manager

JMB:slg
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House of Representatives

MEMORANDUM
TO: ATTORNEY GENERAL NORMAN GORSUCH /
FROM: REPRESENTATIVE BARBARA LACHER

SUBJECT:. HB 377, SB 151; Relating to establishment of Regional Resource
Development Authorities.

DATE: April 28, 1983

The attached correspondence echos my concerns on Hb 377 which 1is scheduled

for first hearing in the House Community and Regional Affairs Committe on May
4, 1983. While the author of the attached material was referring to SB 150,

and certain revisions have been made in HB 377, the following question persists:

1) Is the establishment and proposed activities of Regional Resource Development
Authorities, as implemented in HB 377, within the authority of the State
Consti tution?

I realize that 1 am requesting a response in an unusually limited time frame and only do
so because of the importance of this issue.



Matanuska-Susitna Borough
BOX B. PALMER. ALASKA 99645 e« PHONE 745-4801
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April 26, 1983 co

cv

0T

The Honorable Barbara Lacher
Alaska State Legislature
Pouch V

Juneau, Alaska

Dear

that
city

er

Barbara:

Steve

99811

Morrissett,

Senate Bill 151 would
local governments as established by the Alaska Constitution.

His analysis

Attachment

Cc:

Steven H.

Morrissett,

our Borough Attorney,
undermine the systenm

is attached.

Sincerely,

— V-
Gary Thurloty
Borough Manager

Borough Attorney

is concerned
of borough and



Matanuska-Susitna Borough
BOX B, PALMER, ALASKA 99645 = PHONE 745-4801
BOROUGH ATTORNEY*S OFFICE

April 22, 1983

To: Gary Thurlow, Borough Manager
From: Steven H. Morrissett, Borough Attorney
Subject: SB 151: REGIONAL RESOURCE DEVELOPMENT AUTHORITYBILL

The bill was introduced April 6, 1983, by Kerttula,
Farenkamp, Ferguson and Paul Fisher which 1is intended to create

"regional resource development authorities". The boundaries of
any authorities created would be the regional education atten—
dance areas for school districts. The authorities would operate

as public corporations.

The control of a resource development authority would

be through a board of governors. Three of the members would be
appointed by the Governor. Five of the members would be elected
pursuant to the Alaska Election Code. Candidates would be nomi—
nated by a petition signed by 20 voters in the area. Elections
would be held on the first Tuesday of October, the same time as
municipal elections. Terms for board members would be two years.

My first concern is that the bill appears to establish
the authorities as "political subdivisions” at least for issuance
of bonds and tax exempt status. I think it is likely that this
conflicts with the State Constitution. Article 10, Section 1
provides "the purpose of this article is to provide Tfor maximum
local self-governnent with a minimum of local government
units..."™ Article 10, Section 2 provides ™"all 1local government
powers shall be vested in boroughs and cities." It is my opinion
that creation of a "political subdivision™ which is not a city or
borough under the appropriate statutes would probably violate the
Alaska Constitution.

The practical effect of this potential conflict is that
an authority which was created very well may find its bonds to be

unsaleable. Since | have no particular expertise in the area of
municipal bonds, it would be best to request the advice of
knowledgable bond counsel. However, it is my understanding that

a legal question striking at the validity of a corporation which
issues bonds would similarly effect the validity of those bonds.

A second problem with this bill is that it creates a
direct competition with the Borough®s responsibility and powers



to develop transportation systems (MSB 2.04.167, AS 29.48.030(a)
(12)), powers to develop harbors, wharves and marine facilities
(MSB 2.04.150) and powers to promote economic development through
the other borough powers. A parallel local government authority
exercising "resource development" responsibilities may find
itself in direct competition with the Borough for bond sales,
economic development programs and other areas where there may be
duplicate responsibilities.

A third problem is that the real and personal property
of the authority would be exempt from taxation as "property of a
political subdivision of the state". Again, there appears to be
a conflict with the Alaska Constitution, because the authority is
neither a city nor a borough and is not controlled by a city or a
borough. The bill attempts to create a tax exemption by
declaring the authority to be a "political subdivision”™ rather
than a state agency.

I believe that this bill deserves comment by this
Borough, other municipalities and the Alaska Municipal League.

Steven H. Morrissett
Borough Attorney

er



Mafanuslta®Susiilna Bopoylfo
80X B. PALMER. ALASKA 99645 * PHONE 745-4801

DEPARTMENT OF ADMINISTRATION CD
S

April 26, 1983 Co

C\7

The Honorable Barbara Lacher
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Barbara:

Steve Morrissett, our Borough Attorney, is concerned
that Senate Bill 151 v/ould undermine the system of borough and
city local governments as established by the Alaska Constitution.

His analysis is attached.

Borough Manager

er

Attachment

cc: Steven H. Morrissett, Borough Attorney
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Honorable Arliss Sturgulewski
Alaska Senate .

Alaska State Legislature -
Pouch V Y A
Juneau, JAK  r 99811 =7 »“% 7 -
Jen.

Re: CSSB 151
Our file no.: 366-575-83

Dear Senator Sturgulewski:

This letter responds to your 1inquiry vregarding the
establishment of regional resource development authorities (au—
thorities) under CSSB 151.

1 - .

The proposed establishment of up to 21 authorities in
the unorganized borough, each with authority to 1issue bonds to
finance the development of regional transportation facilities,
raises a myriad of complex policy and legal concerns. Resolution
of the difficult policy considerations has been actively pursued
through the several committee hearings, and has resulted 1in the
adoption of numerous amendments, many of which relate to your
concerns regarding the propriety of more extensive executive

oversight of the formation and bonding activities of an
authority.

Resolution of the legal questions is no less difficult.
The 1legal questions addressed in this letter are quite novel, and
cannot be answered with any degree of certainty. Indeed, this
letter can perhaps be more accurately described as identifying
the relevant legal concerns rather than offering a legal analysis

and result. In substantial part, the legal uncertainty reflects
the curious endowment of each authority with attributes of both a
political subdivision and "a state agency. While the difficulty

in assigning a label may not be significant in itself, the cumu-—

lative lack of legal certainty may itself implicate separate pol —
icy considerations.

With the foregoing qualification 1in mind, it 1is our
view (1) that an authority is a permissible limited purpose po—
litical subdivision of the state, (2) that the state has no



Hon. Arliss SturgulewsKki May 3, 1983
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0-F "ro-

legal .iability in the event that an authority defaults on 1its
debts, and (3) that the proposed provisions for succession to a
subsequently established local government are adequate. We ex—
plain our conclusion below.

; 1. Is establishment of an authority permissible under
art. X of the Alaska Constitution?

. The Dbill proposes the establishment of authorities
across the wunorganized borough in areas contermnious with the
existing boundaries of Rural Education Attendance Areas (REAAs)>.
Though limited in other respects, an authority would have broad,
if not plenary power with respect to the financing of a trans-—
portation facility within its jurisdiction. Article X, section 2
of the Alaska Constitution provides, however, that "[a]ll local
government power shall be vested in boroughs and cities.”™ Since,
of course, an authority 1is neither a borough or a city, it Iis
arguable that"their establishment 1is contrary to the constitu—
tional provision. o

..... jotr* (mmi;m <" >e .r - - «

Testifying 1in support of the legislation, representa—
tives of the NANA Development Corporation suggested that an au-
"thority does riot"possess the" requisite "local government “power"
to be subject to the article X prohibition. The argument posits
B distinction, at least with respect to the applicability of
article X, between governmental and proprietary functions ,of
"local governmental entities. .
w * J B \j i 11 [P wa W*f » V* t W emFesery X K o — — M

Though the proffered argument 1is plausible, we have
substantial reservations whether a court would similarly conclude
Jgthat the proposed authorities.are, beyond the scope, of article X.
It is first arguable that the powers of an authority are govern—
mental, not proprietary. The determination of whether a function
Is cfovernmental or proprietary is "often a difficult question to
andwer." 5 E. McQuillin, The Law of Municipal Corporations
10.05, at p. 743 (1979) ." " ,Ainong other considerations, the ex-
tent to which a" function, is traditionally engaged 1in by Jlocal
egovernment®;is ehtitled:to .substantial”Veight.” 1d. 9nder present
law, the power to" provide for facilities proposed for financing
by an authority 1is one traditionally accorded to municipalities
in Alaska, suggesting that the power of an authority to provide

for transportation facilities 1is a local government™ power. See
AS 29.48.030(a)(3), (8) and (12). In the same vein, AS 2975IT

authorises municipalities to issue revenue bonds to finance the
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development of/capital projects, again suggesting that the fi—
nancing powers o"f"-an authority parallel the traditional powers of
local governments in Alaska. More fundamentally, our research
discloses no case authority or historical documentation to sug—
gest that the constitutional framers intended tc limit the scope
of the art. X prohibitions in the suggested fashion. To the con—
trary, the desire to avoid the proliferation of local govern—
mental units explicitly articulated in sec. 1 would appear to be
as salient”regardless of whether an entity is exercising what may
be labeled"proprietary rather than governmental functions. And,
the explicit exception in art. IX,.sec. 11 relating to revenue
bonds 1issued by a "public corporation established by a political
subdivision further ._suggests ..that, in other 1instances where a
political subdivision acts in what may be vregarded as -a
proprietary capacity, -".it remains subject to constitutional
limitation. S P PR Y ol W T ,- e _m:

v T

That an authority 1is within the ambit of art. X does
not, however, necessarily lead to the <conclusion that their
establishment 1is -unconstitutional. . Section 5 of art. .X au-—
thorized- the assembly of an organized borough to create service
areas for the provision of special services not common to the
entire borough. Article X, sec. 6 authorizes the establishment
O.‘:, comparable service areas in the unorga.rr]iized borough:

» % *

The legislature shall provide for the perfor-

mance of services it deems necessary or ad- ;
F ., < .visable .in unorganized boroughs, allowing for -
maximum Jlocal participation and responsibil—
ity. It may exercise any power or function
in an unorganized borough which the assembly
o mmay exercise 1in an organized borough. .0— 7/ uv*
" o Je ey wr —ioai.w-l /% i-Bw oa: A Liioeler ... .>C » ] ' A

] , _ j
In our view," the legislature may establish regional resource de—
velopment authorities in 1its role as the assembly for the unor—
ganized borough. The resultant authorities serve a limited pur—
pose the promotion and financing of transportation facilities
in a .specific .area of .the unorganized borough. ®“And, since the
unorganized borough 1itself a political subdivision of the state,
Walters v. Cease ,. 388 >P>2d 263, 264 n. 1. (Alaska,1964 -constit—
uent part of "the unorganized borough must as well be a political
subdivision. See generally 1977 Op. Att"y Gen. No. 15 (March 26)
(REAAs are limited purpose political subdivisions).

/. We do recognize that an authority has .certain
attributes of a state agency. See e.g., Alaska State Operated
School System v. Muller, 536 P.2d 99 (Alaska”?1975) . The governor
must certify tKe need for establishment of an authority. The
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governor is futher authorized to appoint three of the eighh board
members ~rqgn among sthe principal Aheads of executive dep3~trrjents,
And, the state bond committee, comprised of the commisswloer
commerce, revenue and administration (AS_ 37 .15. 010) is*
oversight responsiblities.

On balance, however, we conclude that organization
through local election .—-in addition to the numerous other
provisions establishing a modicum of local autonomy are more
determinativeof -the characterization of an authority;,.- If, .in
.the unlikely event that a court were to conclude otherwise, the
mfailure to place the "authories within an executive branch

mdepartment,would he problematic..;. Alaska Const.e-art. e<lll, sec.j
22.- ”

2. It there any™piotential for the state to be liable
in the”e”ektythan an authority 1is unable to
satisfyl its" debts?

n rjm? wi-mr

, - Assuming that a regional.resource development authority
constitutes a permissible political subdivision of the state, you
ask if that relationship imposes any possible 1legal obligation
for the state to satisfy debt service obligations 1in the event
that the assets of an authority prove inadequate. As a general
proposition, the state has no legal obligation to guarantee sat—
isfaction of debt service obligations on bonds issued by a polit—
ical subdivision of the state. See Kenai Peninsula Borough wv.
State, 532 P.2d 1019, (Alaska 1975); cf.-Walker v. Alaska State
Mortgage Association, 416 P.wd 245 (XtasFa 1966) ; DeArinond vT
Alaska State Development Corp., 376 P.2d 717 (Alaska 1962).
While SB 151 purports to immunize the state from any potential
liability, sec. 30.13.090(b), we caution that it is arguable that
in certain instances the legislature may have a constitutional
obligation to preserve the ability of an authority to maintain
its operation of a transportation facility. That argument
derives, from the requirement .in .art. ,.X sec. ;16 for the

legislature to "piovide for the performance ofservices itdeems
necessary or, advisable 1in,."unorganized b o r o ugh s\ r. con-7 e«
Ve < )E) <i) . .~ jorf Tt e < R > ot
Under the authority of article X, sec. (6, we have
previously advised the Jlegislature that it "may well have an
obligation to satisfy judgments against REAA"s." Inf. Att"y Gen.
Op. (April 22, 1982; J66-668-81). It is our estimation that
whatever the legal obligation for the state to satisfy the debts
of an REAA, it 1is a tenuous proposition at best to extend that
analysis to 1impose a requirement for the state to satisfy bond
obligations of an authority. First, the provision of education
in the unorganized borough 1is mandated under article VIl of the



[flatanitsEra-Susiiiia Borough
BOX B, PALMER. ALASKA 99645 = PHONE 745-4801
BOROUGH ATTORNEY 3 OFFICE

April 22, 1983

To: Gary Thurlow, Borough Manager

From: Steven H. Morrissett, Borough Attorney

Subject: SB 151: REGIONAL RESOURCE DEVELOPMENT AUTHORITY BILL

The billwas introduced April 6, 1983, by Kerttula,

Farenkamp, Ferguson and Paul Fisher which 1is intended to create
"regional resource development authorities". Theboundaries of
any authorities <created would be the regional education atten-—
dance areas for school districts. The authorities would operate

as public corporations.

The control of a resource development authority would

be through a board of governors. Three of the members would be
appointed by the Governor. tive of the members would be elected
pursuant to the Alaska Election Code. Candidates would be nomi—
nated by a petition signed by 20 voters in the area. Elections
would be held on the first Tuesday of October, the same time as
municipal elections. Terms for board members would be two years.

My first concern 1is that the bill appears to establish
the authorities as "political subdivisions”™ at least for issuance

of bonds and tax exempt status. I think it 1is likely that this
conflicts with the State Constitution. Article 10, Section 1
provides "the purpose of this article 1is to provide for maximum
local self-government with a minimum of local government
units..." Article 10, Section 2 provides "all local government
powers shall be vested 1in boroughs and cities." It is my opinion

that creation of a "political subdivision”™ which 1is not a city or

borough under the appropriate statutes would probably violate the
Alaska Constitution.

The practical effect_.of this potential conflict is that
an authority which was created very well may find its bonds to be

unsaleable. Since 1 hcive no particular expertise 1in the area of
municipal bonds, it would be best to request the advice of
knowledgable bond counsel. However, it is my understanding that

a legal question striking at the validity of a corporation which
issues bonds would similarly effect the validity of those bonds.

A second problem with this bill is that it creates a
direct competition with the Borough®s vresponsibility and powers



to develop transportation systems (MSB 2.04.167, AS 29.48.030(a)
(12)), powers to develop harbors, wharves and marine Tfacilities
(MSB 2.04.150) and powers to promote economic development through
the other borough powers. A parallel local government authority
exercising "resource development” responsibilities may  find
itself in direct competition with the Borough for bond sales,

economic development programs and other areas where there may be
duplicate responsibilities.

A third problem is that the real and personal property
of the authority would be exempt from taxation as "property of a

political subdivision of the state". Again, there appears to be
a conflict with the Alaska Constitution, because the authority is
neither a city nor a borough and isnot controlled by a city or a
borough. The bill attempts to create a tax exemption by

declaring theauthority to be a "political subdivision" rather
than a state agency.

I believe that this bill deserves comment by this
Borough, othermunicipalities and the Alaska Municipal League.

/a
Streven H. Morrissett
Borough Attorney
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Ms. Barbara Lacher

Chairperson

House Community and Regional Affairs Committee
Alaska House of Representatives

Juneau, Alaska 99801

RE: House Bill 377
Regional Resource
Development Authorities

Dear Ms. Lacher:

This letter 1is to express GCO Minerals Company®s interest 1in
and support for House Bill 377. GCO Minerals Company, a wholly
owned subsidiary of International Paper Company, has been
involved in exploration and development of hardrock mineral
resources in Alaska since the late 1960"s. Since the late 1970°s
GCO Minerals Company, along with various partners, has been
directly involved in efforts to develop our interests 1in an
asbestos deposit in east-central Alaska and a lead-zinc-silver
deposit in northwestern Alaska. Both of these deposits represent
significant mineral resources which should be developed.

GCO Minerals Company, along with many others, has seen much
of our effort to develop potential resources in Alaska stymied by
the lack of existing transportation facilities and the high cost
of construction of these facilities. The ability to construct
these facilities using tax exempt bonds would greatly facilitate
the development of the mineral wealth of the state and 1insure
that Alaska®"s mineral resources can economically compete on world
markets. House Bill 377 is a significant step in this direction.

In GCO Minerals Company"s consideration of this legislation,
we have worked closely with Nana Regional Corporation, Cominco
Alaska, 1Inc. and others to insure that the legislation provides
fair and reasonable access to facilities on an equal basis to any
potential wuser. This important aspect of the legislation has



been addressed _throu%hout the bill, but specifically in Section
130. This section should insure that the state, local r_e?lo_ns
and potential users derive maximum benefit from the legislation.

GCO Minerals Company strongly supports the concept and imple—
mentation of House Bill 377.

Very truly yours,

GCO MINERALS COMPANY

Joe M. Britton
Alaska District Manager



Alaska ~tate ffiegfelaturc

Barbara Lacher, Chairman Room 1M

Mae Tischer, Vice-Chairman

Kandy Phillips
Milo Fritz
Don Clocksin
Jack McBride
Mike Szymanski

State Capitol
Juneau, Alaska 99811

Pouch VvV
Juneau, Alaska 99811

House of Representatives
Committee on Community & Regional Affairs

T0: Committee on Community and Regional Affairs
FROM: Staff

DATE: April 26th, 1983

RE: House Bill 377

11B 377 is a companion bill to SB 151. The legislation establishes a
mechanism for the creation of a Regional Resource Development Authority
(RRDA). The purpose of an RRDA is the improvement, establishment, and
development of facilities in its district for transportation purposes in
connection with natural resource enterprises.

The legislation provides for the RRDA to issue bonds and to deposit or
invest funds, and, to enter into contracts with public or private
entities. Neither the members of an RRDA nor the persons executing the
bonds are personally liable on bonds of the authority. Language is
included providing that bonds issued by an RRDA do not become an
indebtedness of the state or local subdivision.

The real and personal property of an RRDA, assets, and income are exempt
from all taxes and special assessments of the state and political
subdivisions. The RRDA is not subject to the jurisdiction of the Alaska
Transportation Commission.

RREA"s are to be established only in the unorganized borough. The
boundaries will be the same as the Rural Education Area Authority 1in
which the RRDA is located. Upon municipal incorporation of the
geographical area in which the RRDA is located, the RRDA will become
Integrated into the newly formed borough or home rule municipality. The
newly formed borough or municipality may not levy taxes to pay the
indebtness of an RRDA that is absorbed by the local government.
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SUBJECT: Regional resource development authorities
(HB 377)

TO: Pepresenative Barbara Lacher

FROM: James H. Lear ;0 [/

Legislative Counsel "

You have requested our office to provide a sectional
analysis of HB 377 which is an Act relating to Regional
Resource Development Authorities. We offer the following
information.

Section 1. Legislative findings and policy are set forth
with emphasis on the need for the creation of instru—
mentalities in the various areas of the state with powers to
borrow money to provide for the development of transportation
and port facilities to encourage the development of natural
resource enterprises, 1including mining enterprises, essential
to the long-term economic growth of the state.

Section 2. This section amends AS 30 by adding a new chapter
13 pertaining to regional resource development authorities.

Sec. 30.13.010 addresses creation of an authority. An
authority may only be created by the residents within the
boundaries of a regional educational attendance area by
petition filed with the Department of Community and Regional
Affairs and a supporting statement submitted to the governor
outlining the purposes and projects contemplated. If the
governor determines that the goals and potential projects of
the proposed authority would not be advantageous to the eco—
nomic growth of the region and the state, the petition may
not be submitted to the voters. However, 1if the governor
makes affirmative findings as to the purposes and potential
projects of the proposed authority or fails to submit his
findings to the director of elections within 90 days, the
director of elections must order an election in the area of
the proposed authority if the petition is in proper form.
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The election for the creation of an authority must be held
between 30 and 120 days after the date of the election order.
If creation of an authority is approved, another election 1is
held to choose the five initially elected members of the
board of governors of the authority. The initially elected
members of the board of governors serve staggered terms
ranging from approximately one to three years. The director
of elections supervises both elections in the general manner
prescribed by AS 15 and the state bears the costs of the
elections. Election materials are filed with the director
of elections and the date of that filing constitutes the
date of creation of an authority for all legal purposes.

Sec. 30.13.020 provides for a board of governors consisting
of eight members, five of whom are elected and three of whonm
are appointed by the governor. The term of a regularly
elected member is two years. The three members appointed by
the governor must be heads of principal departments of the
executive branch. The members of the board of governors
elect a chairperson and a vice chairperson from among its
members and a majority of the members of the board at a
meeting at which a quorum is present may transact business.
The board of governors may delegate powers and duties that
it considers proper and may appoint officers and employ pro—
fessionals and employees it considers advisable.

Subsection (e) addresses conflicts of interests that may
arise when the board of governors votes on agreements to be
entered into by the authority. A member may not vote if the
member 1is a party to the agreement or has a direct ownership
or equity interest, beneficially or of record, exceeding

one percent in, or is employed by, a firm, partnership,
corporation or association that is a party to the agreement.

Sec. 30.13.030 sets forth the purpose of an authority as
being the improvement, establishment, and development of
facilities in its district for transportation purposes in
connection with natural resource enterprises. The purpose
may be accomplished either directly or by agreement with any
public or private entity or person.

Sec. 30.13.040 designates the powers of an authority. The
enumerated powers are similar to these granted by statute to
public corporations. The more remarkable provisions are
those authorizing the authority to 1 jsue bonds and to deposit
or invest its funds, subject to agreements with bondholders,
and those provisions authorizing the authority to enter into
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contracts or other transactions with public or private
entities or persons consistent with the exercise of the
other powers of the authority.

Sec. 30.13.050 sets forth certain limitations on powers of
the authority. An authority does not have powers of eminent
domain, taxation, land use planning, zoning, permitting, or
other similar governmenta.l powers.

Sec. 30.13.060 addresses bonds of an authority. Those pro—
visions delineate how the authority may borrow money and
issue bonds. Much of this section is standard bond language.
However, subsection (f) is worthy of note. Before 1issuing
bonds for a project under this chapter an authority must
submit a description of the bond issue and an independent
economic feasibility analysis of the project and expected
revenues to the state bond committee. The bonds may not be
issued unless the state bond committee finds that the project
revenues can be reasonably expected to be adequate for pay-—
ment of the principal and interest on the bonds to be issued,
and that issuance of the bonds by the authority would not be
expected to adversely affect the ability of the state or its
political subdivisions to market bonds.

Sec. 30.13.070 addresses trust indentures and trust agree—
ments used by an authority to secure an issue of bonds.
Paragraph (1) sets forth the covenants and agreements that
the authority may make with the trustee or the holders of
the bonds as to use and disposition of the proceeds of the
bonds, the fixing and collection of rents or other consid—
eration associated with a project agreement, assignment by
the authority of its rights in a mortgage or other security
interest, et cetera.

Sec. 30.13.080 sets forth the intention of the legislature
that a pledge made in respect of bonds be perfected and valid
and binding from the tine the pledge is made regardless of
whether the resolution, trust agreement or any other instru—
ment by which the pledge is created is recorded or filed
under the provisions of the Uniform Commercial Code.

Sec. 30.13.090 clarifies that, neither the members of an
authority nor persons executing the bonds are personally
liable on bonds of the authority, furthermore, "-he bonds
issued by an authority do not constitute an indeotedness of
the stc*-e or local subdivision.

- -io- il
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Sec. 30.13.100 provides protection for bondholders by stating
that the state will not limit or alter the rights and powers
vested in an authority by this chapter or in anyway impair
the rights and remedies of the holders until the bonds and
interest and expenses are fully met and discharged.

Sec. 30.13.110 exempts the real and personal property of an
authority and its assets and income from all taxes and
special assessments of the state or a political subdivision
of the state. Additionally, interest on bonds 1issued by the
authority are tax exempt. However, this section does not
limit other provisions of Alaska law pertaining to license
fees, property taxes, or excise, 1income or other taxes, nor
does it create a tax exemption with respect to the interest
of any business enterprise or other person other than the
authority.

Sec. 30.13.120 specifies that the bonds of an authority con—
stitute securities in which all public officers may legally
invest in the discharge of their fiduciary responsibilities.

Sec. 30.13.130 requires that an authority provide equal use
and access to the public if the authority owns, leases, or
otherwise operates or controls or participates 1in the
financing of a facility. Reasonable terms and conditions
may be imposed by the authority, but the members of the
authority must make a written finding concerning compliance
of the facility with the provisions of this section.

Subsection (b) requires an authority to make a finding,
before issuing bonds for a project, that the project and its
development will be economically advantageous to the state
and region, that the project wouid be financially feasible,
and that the scope of the project is sufficient to provide a
reasonable expectation of a benefit to the region and the
economy of the state.

Sec. 30.13.140 declares that an authority is not subject to
the jurisdiction of the Alaska Transportation Commission.

Sec. 30.13.150 provides a mechanism by which an authority 1is
integrated into a borough or home rule municipality within

one year of incorporation of a first or second class borough
or a home rule municipality created within an area coterminous
with the authority. This section does specify that the newly
created borough or home rule municipality may not levy any
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taxes to pay the indebtedness of an authority that 1is
absorbed by the local subdivision.

Sec. 30.13.900 contains definitions that would apply in the
newly created chapter. Paragraph (6) defines "transportation
facilities”™, or "facilities", or "projects" by broadly
enumerating mechanisms for transporting, handling, and
storing freight and natural resource products. The defi—
nition also includes all property, rights, easements, and
franchises relative to a facility but does not include
ciirport facilities.

Section 3 provides for an immediate effective date.

Hopefully, this information is responsive to your request.
If you wish further information, do not hesitate to contact
us.

JHL:1jb
16/014
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April 6, 1983

Memo

To: Senator Bennett, Co-Chairman Finance Committee
Senator Sackett, Co-Chairman Finance Committee

From: Senator Bettye Fahrenkamp

Subject: CSSB 151, Regional Resource Development Authorities

As >ou know, the Finance Committee has recently received the above bill

for consideration from the Resources Committee. This bill would authorize
the establishment of authorities 1in the unorganized borough for the purpose
of developing infrastructures for resource development projects. Funding

for the developments would primarily come from the issuance of tax-exempt
revenue bonds by the authority to be repaid with user fees from the developments.

In testimony and discussion before the Resources Committee several criticisms
of the bill as originally drafted surfaced: 1)lack of. guarantees of equal
access to facilities which may be developed; 2)the possibility of proliferation
of authorities throughout the unorganized borough; 3) the encouragement of
less-than-sound economic projects by authorities; 4) the possibility that

bonds issued by authorities may 1in some way create a.liability to the state

or add to the state"s overall bond indebtedness; and 5) the possibility that
the issuance of bonds by authorities might in some way affect the ability

of the state or its political subdivisions to market their revenue bonds.

In response to these criticisms the Resources Committee adopted several major
changes and additions to the bill including:

1) Page 2, lines 19-29, the Governor must make a positive finding
that an authority"s goals and projects would be economically ad—
vantageous to the region and state and that the authorit 1is an
appropriate and desireable method of accomplishing the goals and
projects prior to establishment of an authority.

aM
Page 2, lines 8-11, the ability to petition for establishment of
an authority expires on July 1, 1986.

3) Page 2, lines 13-14, a petition to call for an election to establish
an authority must be signed by 100 persons of a district.
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4) Page 4, lines 26-29, the Board of Governors of an authority shall
consist of. eight members, five elected locally and three Department
heads appointed by the Governor.

5) Page 8, subsection (f), Prior to issuance of bonds an authority
must submit an independent economic analysis of a project and its
revenues to the state bend committee. The committee must find that
project revenues are adequate for payment of the bonds and that
the issuance of bonds would not adversely affect the ability of
the state or localities to market their bonds.

6) Page 11, subsection (b), bonds issued by an authority do not consti-—
tute any liability or indebtedness to the state or political subdivi—
sion, nor can an authority pledge the faith or credit of the state
or local government.

7) Page 13, subsection (a), ensures fair and equal access and fee
assessements for users of facilities.

8) Page 13-14, subsection (b), an authority must find that prior to
issuance of bonds that a project would be economically advantageous
to the state and general public welfare and that the project is
economically viable.

9) Page 14, section 30.13.150 provides that an authority would be
integrated into a local government should it be established, but
that an indebtedness of an authority does not constitute an obligation
of the new government.

1 think that these provisions adequately address the concerns that were raised.
However, several other possible amendments were suggested that might further
clarify the intent of this legislation which were suggested too late to be
properly integrated into the committee substitute. I would urge the Finance
Committeeto consider the following possible changes:

1) Changing the number of petitioners calling for an election to establish
an authority from-an absolute number of 100 to apercentage formula
similar to other regional elections. (Attached is a possible formula
suggested by the Division of Elections).

2) Any monies received by the state may not be used to satisfy bond
obligations or collateral by an authority (attached are draft
suggestions from the Department of Law ).

3) Change a quorum of the Board from a majority to a majority plus one.
(Suggested by the Alaska Environmental Lobby; see attached comments).

4) Ensure that proposed projects get fair and equal consideration within
e a district by an authority. (See attached language submitted by the
Alaska Miners Association).



9 Pa.% 3

In addition, several technical changes should be made in the bill, The folr.
ling should be made to correct changes which were made by the Legal Division

in the CS:

1) On page 5, lines 12-13, delete the phrase "at a meeting at which
a quorum 1is present". This simply clarifies that a quorum consti—
tutes a majority of the members of the board of governors,

2) On page 6, lines 16-17, delete the phrase "in accordance with the
Administrative Procedure Act (AS 44,62)", This phrase was not
contained in the CS which passed out of the Resources Committee
and could be construed as evidence that authoriti.es are somehow

to be viewed as quasi-agencies of the state,

3) On page 8, line 25 delete "AS 30.13.060(f)(1)" and insert in"lieu
thereof "this subsection”." There 1is no subsection (F)(.1I,

4) On page 15, line 18, add a comma after the words "rolling stock",

Finally, 1 would call your attention to the Letter of Intent which was passed
out with the bill. This further clarifies tha,t it is the intent that the
bonds issued by the authorities not constitute any Jliability to the state

or local governments or taxpayers in a successor government,

I would be happy to appear before your Committee to further explain this
legislation and the actions of the Resource Committee. In addition, I

have asked my staff to provide whatever assistance you m”y need on the bill.
legislation could be of tremendous value in
facilitating the development of resource projects in our state which would
have tremendous economic and social benefits to regions as well as the state,
I would hope the Finance Committee could expedite its consideration of thi.s

important legislation.

I remain convinced that this
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March 22, 1983 /

TO: Senator Bettye Fahrenkamp
Chair, Senate Resources/ommittee

FROM: Senator Vic Fischer//

Thank you for the opportunity to consider possible amendments to
SB 151.

Amendment 1 does not entirely reflect my concerns about the
possibility of a proliferation of authorities. The intent of my
suggestion was that the Governor' be required to find that the
creation of a particular authority is necessary and desirable. This
would seem to require a new subsection in Sec. 2 to require
submittal of a statement to the Governor to include (1) purpose of
the proposed authority, (2) the goals it would seek to meet, (3)
analysis of the options other than an authority for obtaining the
desired goals, and (4) justification for the choice of an authority
over other options for meeting the stated goals. This step would
logically come at the same time as petition to C&RA. The Governor
would then be required to find that (1) meeting the proposed
authority's goals would be advantageous to the state and the region's
economic growth, and (2) the authority's creation would be
necessary to obtain those goals.

In light of the attached article, which describes the problem of
independent authorities and corporations incurring debt for which
the state may become at least morally liable, | would like to suggest
a further amendment. This would be a new section requiring the
Commissioner of Revenue to approve the sale of revenue bonds by an
authority. The authority would submit a statement detailing (1) the
prospectus of the bond issue and (2) an economic feasibility analysis
of the proposed development project and its expected revenues. The
Commissioner of Revenue would then be required to find that (1) the
project appeared to be capable of producing adequate revenues to
repay the bonds and (2) bonds of the authority would not be
expected to negatively affect the ability of the state or its
subdivisions to market their own bonds and meet their financial
obligations.

I'm sure that the legal people can put these suggested amendments
into their proper form. Feel free to contact either me or my staff if
clarification.
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FORMULA DETERMINATEONS : GATHERING OF SIGNATURES SB 151
FORMULA 1

The most * direct formula for the creation of Regional Resource
Development Authorities 1in the REAA districts 1is the initiative
formula presently 1in use for REAAs and CRSAs under AS 29.28.070 (b).

In REAAs smaller than 7500 residents, this would require signatures

in a number equal to 25% of the qualified voters voting in the last
General Election or special election called for the purpose of elect—
ing city, borough (or REAA) officers.

eIn REAAs greater than 7500 residents, the formula would be 15%.
There 1s no requirement for gathering signatures 1in any set percentage
of the villages in an REAA, such as 50% or 66%.

FORMULA 2

Under 15.25.170, Alaska Election Laws,"Required number of signatures
for a district-wide office"”, petitions for the nomination of a state
representative or senator require signatures equal 1in number to 3%

of the number of votes cast in the respective election or senate dis—
trict in the preceding general election, provided that no nomination
petition 1is required to contain more than 200 or less than 50 signa—

tures for any district.

The same requirements apply for the nomination of candidates not rep—
resenting a political party, under AS 15.40.440.

Note:

The requirements for a statewide initiative are more demanding; a
petition must be signed by qualified voters equal 1in number to 10%
of those who voted 1in the preceding General Election and resident 1in
at least 2/3 (two-thirds) of the election districts of the state.
This is cited in AS 15.45.140. The same requirements hold for the
state-wide referendum, contained in AS 15.45.370.

In any formula adopted by the final legislation, there should be
provision for review of the signatures on the petition, notification
of the proper or improper filing, and provision for supplementary
petition filing where necessary, as 1is currently authorized in both
the municipal statutes, AS 29, and the State Election Laws.

TBOUJjiu ~>\ﬁ\j/ ,(ll'.
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Senate Resources Committee Friday, March 25
Beltz Meeting Room, 3 pm

SB 151, Creation of Regional Resource Development Authorities

FORMULA DETERMINATION, Gathering of Signatures

As now proposed 1in the legislation, 50 signatures would be required
from-any REAA district to petition for a special election to create

a Regional Resource Development Authority (RRDA). After that election,
another 50 signature petition would instigate a second election for
voting on board members for the new RRDA. The signatures for the pe—
tition could be gathered from any one village in the REAA area, pro—
posing an election for the entire area.

A new formula for the gathering of signatures could be devised from
elements of present, law that would still give equitable access to the
ballot, yet more fully inform and involve the residents of the entire
area that new elections and an RRDA are proposed.

FORMULA PROPOSAL

Using the Initiative and Referendum formula for municipalities and
service areas, AS 29.28.070, this would require that in each REAA
(except #4)that signatures be gathered equal to 25% of the number of
voters voting 1in the last REAA election. This would be a greater task
than the gathering of 50 signatures, yet give a better measure of

the RRDA acceptance in the service area.

To insure that signatures are not gathered from one town or village,

an element of the statewide initiative requirements should be in—
corporated, requiring that signatures be gathered from more than one
village, except in REAAs that are composed of just one village. Not

to be prohibitive, this section could read, "..with signatures secured
from voters residing 1in more than one village area within an REAA dis—
trict, except those REAAs composed of one village area."

Finally, an element of AS 15.25.170 could be incorporated to give the
dimensions of the signature gathering task; requiring that any petition
requesting a RRDA election contain no less than 50 valid voter signatures.

In summary, an RRDA election petition would be based on the present in—
itiative statute for municipalities, AS 29.28.070, would contain signatures
of voters from more than one village area within an REAA district, and

have no less than 50 valid voter signatures from the REAA district.

Finally, 1in any formula adopted by the legislation, there should be a
provision for review of the signatures on the petition, notification

of the proper or improper filing, and provision for supplementary
petition filing where necessary, elements that are currently authorized
in both the municipal statutes, AS 29, and state election law, AS 15.



¢ 41

FORMULA APPLICATION : GATHERING SIGNATURES

SB 151, CREATION OF REGIONAL RESOURCE DEVELOPMENT AUTHORITIES

REAA H # REG. VOTERS if VOTING "82 FORMULA 1 FORMULA 2 #
REAA 25% 3% VILLAGE
1 2791 1209 302 36 11
2 2102 791 198 24 15
3 2076 869 217 26 12
4 5251 2240 336* 67 22
5 817 412 103 12 6
6 941 447 112 13 8
7 735 255 64 8 8
8 341 145 36 4 4
9 393 142 35 4 2
10 551 180 45 5 1
11 895 407 102 12 7
12 1455 515 129 15 11
13 1061 573 143 17 10
14 1110 230 58 7 5
15 1947 448 112 13 2
16 1317 539 135 16 9
17 1784 569 142 17 6
18 927 412 103 12 5
19 1090 325 81 10 14
20 639 258 65 8 1
21 508 115 29 3 1
av.S; wVv:
tfp & * 15%, over 7500 resi dents
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LETTER OF |INTENT

SENATE RESOURCES COMMITTEE
CSSB 151 (RES)

It is the intent of the Committee to authorize the
establishment of regional autho.rities vhich will have the
ability.-to issue tax-exempt revenue bonds for the purpose of
enhancing the development of resource enterprises which would
contribute to the economic growth of the State. It is the
intent of the Committee that the authorities established
pursuant to this legislation would not. create any financial
eliability or obligation by.the state for bonds issued for
resource enterprises. Nor 1is it the intent" that the issuance
of any such bonds by authorities adversely affect the ability
of tho state nr any of its political “subdivisions to market
their own bonds. Rather, to the maximum extent possible,
liability for bonds issued rest exclusively with the regional
authority and the specific resource- enterprise involved, not
the state, -u-ccessor boroughs or other municipalities or
other projects or citizens®" in the region or state.
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Senator Fischer and Senator Sturgulewski expressed concern that
the legislation could create a proliferation of authorities
throughout the unorganized borough, not all of which might be
well thought out, economically-sound entities. One possible
safeguard which was discussed was to require a finding by the
Governor that the project developments would be economically
advantageous to the state and the general public welfare and
other positive findings.

A possible amendment to the committee substitute for SB 151
to achieve this purpose might be the following:

On page 8, add to section 30.13.050 the following new subsection

"(f)Prior to 1issuing bonds for any project under this
chapter:

1) An authority shall submit to the Governor a description
of the project and 1its expected impacts on regional and
statewide economies; and

2) The Governor must find that the project and its
development will be economical]y advantageous to the state
and the general public welfare and will contribute to the
economic growth of the region within which the authority has
jurisdiction. Failure to make a finding within 60 days
of receipt of a project description shall constitute an
affirmative finding for the purposes of 1issuing bonds for
the project.”

Senator Mulcahy expressed concern that the petitioning require—
ments for calling for elections were not restrictive enough

to prevent possible "frivolous" elections and the creation of
many ill-conceived authorities.

A possible amendment to strengthen the petitioning requirement
might be:

On page 2 in Sec. 30.13.010 make the following change:
°m"TS" o, e |
The petition must be signed by ?5m 100 residents of
the proposed area of the"authority."”



The Division of Elections raised the question of expense of
the elections 1involved. One change to encourage consolidated
elections might be:

On page 2, 1in Sec. 30.10.010 (b) make the following charges:

"The election must be held not less than 30 or more than (90
120 days after the date of the election order. To the extent
feasible and practical the election shall be held on a cay
coincidental to other regional elections.”

Senator Fischer raised a question on the language which would

limit the succession of an authority to only a first or second
class borough. He suggested that all home-rule municipalities
Should also be included as 1in the following possible amendment:

On page 15 in Sec. 30.13.150 make the following change:
"Whenever a borough of the first or second class or a home rule

municipality 1is created with an area coterminous with the area
of an authority, the authority shall be integrated into the borough

or home rule municipality within one year of 1incorporation. On
integration the borough or home rule municipality succeeds to all
the rights, powers, duties, assets, and Uliabilities of the

authority, provided, that, any indebtedness of an authority
does not constitute a general obligation of the borough or

home rule municipality payable from taxes levied by the borough
or home rule municipality.”

T..ere may be cases where a borough or a home rule municipality
might be created which would encompass the entire region of an
authority but whose boundaries would be outside and not
coterminous with those of the authority (i.e. the borough would
be larger than the authority). Staff would recommend the
following possible amendment:

In the above amendment number 4 change the appropriate 1line
to read:

" .Is created with an area coterminous with or 1inclusive of the
area of an authority..._."

Senator Fahrenkamp and Senator Fischer had questioned as to
whether or not a termination date for the bill might be a check
on authority proliferation and offer the legislature a chance to
review the legislation 1in several years. A possible amendment
might be the following:

On -page 4 in section 30.13.010 add the following new subsection:
"(g)The authority to petition and hold elections for the purpose

of creating an authority wunder this section shall cease on
June 30, 1986.
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Senator Ziegler suggested that such authorities may be desirable
in some regions of the state such as Southeastern where
infrastructure development may be for renewable resource

development such as fishing or timber harvesting. The current
language on page 1, section 1 speaks to only "nonrenewable™
resources. A possible amendment might be:

On page 1, 1in section 1, part CD, (2) and (3) after the word

"nonrenewable" add the words "cr renewable".

Alternatively, in the above subsections the word "nonrenewable"

could be deleted so that the findings would simply address
"natural vresource enterprises”.
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A gquestion has been raised Under Article X ~r the Alaska
Constitution concerning the validity of -a d tt bill pre—
pared by this office to create regional transportation

authorities. The drift bill would authorise the residents
of the regional education attendance areas (.REAAS) to form
transportation authorities to serve their areas by petition—
ing the Department, of Community acid Regional Affairs. Fol —
lowing the petition, An election wuUld bo held 1in the par—
ticular REAA to decidu Wholhor the Authority Should be
created, i the voters of the REAA approve formation of the
authority, another election would be held to elect members
of tho board of director* of the authoitlty. In addition to
the elected memhers of the board, the governor would appoint
two commissioners to serve on the board. Once formed, the
authority Would have the ability to 1issue bond* to finance
transportation facilities in connection with resource devel —
opment projects. It is worth noting that the authority
Would not havo power* of taxation, eminent domain, planning,

platting, zoning, or other land UBe powers, or other powers
beyond those necessary to accomplish itB purpose of financ—
ing transportation facilities. Since an authority could
only be formed In an REAA, the jurisdiction of an authority
would be limited to a specific area of ths wunorganized
borough.

The constitutional question, it is believed, arose lurgoly
because the draftman of the bill stated at a hearing before
the Joint House and Senate Resource Committees on February
9, 1983, that the bill provided for "limited locul govern—
ment"™ by the proposed authorities, We are convinced, how—
ever, that the powers to be granted to the proposed autho-—
rities are not "local government powers"™ conterapluted by
Article X, section 2, to be vested 1A borough* and CI tie*
and that the creation ol the propose! authorities 1b within
the discretion of the legislature under Article X, section
6.
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There are three pertinent sections 1in Article X; they are
auctions 1, 2, and b". These sections state:

Section 1. The purpose of this article ia to pro-—
vide for maximum local sell-governtnynt with a min—
imum ol local government wunits, and to prevent
duplication ol tax-levying jurisdictions. A lib—
eral construction shall be given to the powers ol
local government unitH.

Section 2, All local government powers shall bo
vested in boroughs and cities. The State may
delegate taxing powers to organized boroughs and
cities only.

Section S. The legislature shall provide for the
perlormancc ol services it deemu necessary or
advisable in wunorganized boroughs, allowing for
maximum local participation and vresponsibility.

It may exercise any power or function in an
unorganized borough which the assembly may exer—
cise In an organized borough.

The initial question is whether the power to provide financ-—
ing lor transportation facility projects 1in connection with
natural resource development 1is a ™ocal government power"
sucn tnat granting The power to a public corporation would
violate Section 2 by vesting a "local government power"™ in
an entity other than a borough or city.

Thu Minuteo of tho Constitutional Convention (herein
"Minutes") reflect little or no discussion ol the nature ol
"local government powers™. However, there 1is considerable
discussion of the results the delegates intended to avoid by
requiring that such powers be vested in boroughs and

cities. Thu delegates were well aware of the proliferation
In other states of 1local entities which exercised govern-—
mental powers. These local entities were autonomous from
the municipalities within whioh they operated, and their
powers weakened the ability ol the municipalities to
coordinate and control governmental activities. The

results, which the delegates sought to avoid, were conflicts
among the wvarious autonomous entities, no well an between
tho ontltles and the municipalities, overlapping jJurisdic—
tions, and multiple taxation uncontrolled by a single gov-—
ernmental body. by placing Jlocal government powers :In a
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borough or city, tho delegates felt that a single body -

the assembly or council - would bo able to orchestrate tho
activities of the various municipal depai“tments and the
activities of the Dboard*;; and commissions established to
administer special service areas within the municipality.
The exerciwe of the governmental power on a local level by a
single body would avoid the conflicts resetting from the
exercise of various governmental powers by a number of
bodies within the same overlapping jurisdictions.

lu this regard, the folLowing comments of the delegatee
reflect the concerns summarized above and the intent behind
Section 2 (page numbers are from the Minuted):

TAYLOH: I think the purpose of this article is to
simplify our governmental procedure and also to
prevent an overlapping of government functions.
Now, we have two governmental functions set up

here, the cities and the boroughB. 1 think that
is plenty. Thny can provide for everything
including the schools. 6o now, if the camel gets

his head 1in the tent by adopting this amendment
[to add school districts to the 1list of entities
in which 1local government powers shall he vested
under Section 2J as proposed by Mr, Johnson, he
probably will be a)l1 in the teat, bringing with
him the amendments tImt establish public utility
districts, health districts, public 1improvement
disctrlcts, and ve will be right back to our old
method of numerois taxing bodies which we want to
get away from. Now, with the borough and the city
I don"t believe that there is auy reason at all
but what the taxing purposes for schools cau be
set up something along the same lines as it (¢

now .
Pages 2609 - 2700

HILSCHaTl: Bearing on this particular subject, a

conversation 1 h<id last year with an editor ot a

paper 1in the 3tul:e of Washington, a city of about
15,000, ho 1informed me that they had 11 taxing
Jurisdictions in the particular area in which be
lived and if 1 IlemEimbor some of them, they were
welfare, hospitals, sanitary, harbor, and even a
trunk sewer system, and he said that was the one
thing that was causing thorn tho greatest worry of
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all and that was the spread or the taxing power,
I um against it Ithe amendment vesting Ilocal gov—
ernment powers in oehool districts].

-701

V. UIVEPS: [IJ am trying tu separate Jjust the 1idea
of schools and trying to hold to the principles as
to whether the principle of the disbursing and the
approvals of budgets shall 1lie in the body of one
general governing body of government or whether
you shall have an autonomy without any <co-rela-—
tion between the other activities of government -

whether you shuli have an autonomy in just one

function and one activity of government?* 1 think
that that covers what 1 have to say except that on
the broad principle, I think you <can have better
government at less expense by correlating the

taxing activities and ohanneling them through one
body with one set of appraisers, one set of col—
lectors, one sot of condemnors and tax sale
exports, and having that money go into one fund
for distribution by a general body olectod by all
of tho poopic no matter what level of government
wo operate at.

2703

LOND130RG: 1 have gone along with the Committee 1in
their general thinking of trying to get rid of
this ovorlapping of taxes and [sic 1 has been
mentioned, 1Qi 12, 15 different agencies, each

with a blank check to Write all they wish to write
on 1it.

2704.

UINCKEL: I would like to ask a question if 1
may . Your 1interpretation of dectiou 2, also, tbhut
the borough 1in an organized borough would probably
be the one and only taxing author!tyy That in,
they would handle all of the taxes» and only 1in

unorganized boroughs would the state tax? Would
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that be the way to expect the thing would work
out?

V. FISC8EU: Tes. We would assume a consolidation
there.

Page 2707

KUhttWXi : Our main 1intention was to try not to
have a lot ol separate little districts set up,
you Know, handling only one problem and try to
combine them.

Page 2715
* . . »

These concerns were concisely stated several years after the
convention In a booK written by a lormyr delegate to the
convention- Although without legal value in determining the
delegates™ intent, the following passage from Alaskals
Constitutional Uonvantlon by Victor Fischer (Univeryity of
Alaska Press, 1975), page 119, is helpful as a precis of the
delegates " comments:

As seen, by delegates, the 1inadequacies of conven—
tional counties were limited functional jurisdic-—
tion, frozen boundaries, an overabundance of con-—
stitutionally established elective offices, 1inad—
equacy ol 11Gcal powers, nod lack of specifically

local (as against state) governmental authority.

They noted also that numerous special districts
were being created to nil service gaps left by
counties and municipalities, resulting in a multi-—
plicity ol overlapping tax jurisdictions.

It should be apparent that the intent ©behind Article Jt,
section 2, was not to make citlos and boroughs tho solo
repositories or all powers which could possibly be exercised
by a city or borough, duch an interpretation wouid virtual—
ly prohibit the state irom acting within an organised bor—
ough or city. It would cast serious doubt on the validity
ol any state action taken on a regional basis. Moreover, it
could even loo said that most non-prol®lt corporations would
be pronibltad rrom conducting business in the state, since a
city or borough would be capable of exercising their charit—
able or eleemosynary powers.
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The more rational and more likely interpretation la Lhat the
delegates intended to vest those powers which aro peculiarly
"governmental"”, and which are provided on a local basis, in

cities and boroughs. The dietinction betwon local ™"govern-—
mental" powers®"™ and other ("Proprietary") powers exorcised by
municipalities has long been recognized. McQullliu, in bis
treatise, Municipal <corporations (3rd b"dition), describes

the factors denoting "governmental™ functions performed by
municipalities;

[AlJmong tho factors denoting a governmental func-—
tion is the fact that an activity was historically
engaged In by local government, that It 1is uni—
formly so furnished today, that it could not be
performed as well by a private corporation, that
It is not undertaken for profit or for revenue,

and that it 1is not within the 1imperative public

duties imposed on a municipality as agent of the

state.
Volume 2, section 1(J.0b, page 743 (footnote omitted). In
describing municipal "propiietary"” functions (which

MeQuillln describes as "private"), MeQuillln states:

Private, municipal, proprietary functions and pow-—
ers are those relating to the accomplishment of
private corporate purposes in which the public is
only ‘indirectly concerned, and as to which the
municipal corporation 1is regarded as a legal indi—

vidual.... All functions of a municipal corpora—
tion not governmental have been said to be priv-—
ate.

Volume 2, section 10.05, page 744 (footnotes omitted).

The Attorney General"s Office has described, without
expressly recognizing, the distinction between governmental
powers and proprietary powers, in considering a statute
under the municipal revenue sharing program which would havo
allowed payments to be made by the state to a "Native
village government ror a village which 1is not incorporated
as a city", Assistant Attorney General Rodger W. Peguos
discussed the provisions of Artioie X, sections 1 and 2.
After reviewing the history and purpose of thoso sections,
Assistant Attorney General Pogues stated 1in his opinion:
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The wuse of traditional village councils or [1HA
councils to provide Iccal government services is
at odds with the <constitution®™s provisions on
local government* The public services they would
perrorm are those which local governments perl®orm.

Op. Att"y Gen., April 27, .1981, p. 3. As noted earlier in
true memorandum, two ol tne factors denoting governmental
powers are "the fact that au activity wau historically
engaged in by local government” and "that it ie uniformly so
furnished today". Assistant Attorney General Pegues then
acknowledged the difference between governmental and propri—
etary functions, again without expressLy so designating
them, by stating:

This is not to say that the state cannot contract
with a racially (or religiously) exclusive group
to provide public services or manage a public

facility on a non-dlscriminatory basis for all the
residents of a community. On a limited Dbasis,

therefore, grants can be made to IHA councils 1In
their capacity as business corporations to provide

some public services. The state constitution,

noweVer, bars the de facto establishment under
state law of these councils as the 1local govern—
ments of Alaska®s villages.

Id. at pagos 3 and 4. Thus, provision for the performance
of essentially proprietary service# in the unorganised
borough by a private corporation, in the opinion of the
Attorney General®s Office, would not violate the constitu—
tion.

Tho distinction between "governmental™ and “proprietary"”
functions was also set out In Britt v,City of Wilmington,
73 8.E. 2d 289 (N.C. 1952), as follow#: -—

«0 then, generally speaking, the distinction 1is

this: IfT the undertaking of the municipality 1is
one in whlcn only a governmental agency could
engage, It Is governmental 1In nature. 11 ia pro—
prietary and "private" when any corporation,
individual, or group ol Indlvlduels could do the
Bame thing.

\:J A - "

73 b.K. 2d at 293 A1 tatlon omitted).
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The Tfinancing of transportation facilities 1in connection
with resource development project is not an activity
historically engaged In by local governments and is certain-—
ly not uniformly furnished by local governments today, It
iB a function which could be, and undoubtedly 1b , performed
by private corporations. In performing this function, the
acts of the transportation authorities would only indirectly
concern the public at large. Under HcQulllin®B description,
tills power 1is clearly "proprietary” and not "governmental™.
The operation or a transportation facility has been found to
be a proprietary function (Albuquerque v. now Mexico b"tate
Corp. Commission, 605 P.2d 227 (New Mexico 1980)), and the
financing ol privately owned facilities,-as may be the case
with the authorities, 1is characterised at? "private activity"
financing 1in the <conference report accompanying the Tax
Equity and Fiscal Kesponsibility Act of 11)82. Bonds of
local governments or public corporations issuud for those
purposes enjoy tax exemption only if issued for «certain
narrowly defined purposes or in limited amounts.

It is tho exercise of the "governmental™ powers by more than
one municipal unit with the same or overlapping jJurisdic—
tions which results 1in the kind of conflict and duplication
the delegatee to the constitutional <convention sought to
avoid. Placing 1in the proposed transportation authorities
the power to asBlst. m the financing ol private projects
without more (that la, without placing in them any power of
eminent domain, any power or taxation, any power of regula-—
tion, or any other “governmental”™ power) could hardly lead
to the problems perceived by the delegates. If authorising
the creation of such entitles with such limited powers is a
violation of Article x, section 2, then the state must care—
fully review 1its corporations code, 1in which authorisation
ror the incorporation of sucn entitles by private individu—
als is also provided,

Even if the powers contemplated for the proposed authorities
should be considered "local government powers" for purposes
of Section 2, the legislature nevertheless derives authority
for the creation of such authorities 1in the wunorganized
borough from the provisions of Article X, section O, Sec —
tion 6 expressly directs the legislature to provide Tfor the
performance of services it deems neoessary or advisable 1in
unorganised boroughs and, in connection with those services,
further directs the legislature to allow for maximum local
participation and responsibilty, The use of the language,
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"deems necessary or advisable”, was expressly considered by
the delegates to clarify their intention to allow wide dis—
cretion m the legislature 1in determining wnat services to
perform. Delegate Balph Rivera explained the significance
of the words:

The point was made yesterday that where it says,
"the legislature shall provide for the performance
of necessary functionsand somebody said, "Who
decides what is necessary?" and the Committee said
it would taae it under advisement. I pursued tne
point a little bit and drafted this language, "for
the performance of services it deems necessary or
advisable™. In the first place, it specifics that
the legislature is the one who shall use its dis—
cretion; It clears up that point and also improves
the context a little.

Minutes, Part 4, page 14721). There was no 1intent that, 1in
order to receive servicos which could be performed by a
local government unit, the unorganised area should have to

organize 1into a borough or city. Provision of services by
the legislature until such time as organization occurred was
clearly foreseen. Delogate Rivers further stated:

ypeaicing of wunorganized areas where they don"t
have any self-fun® Cloning. Lsjjci Here the state
would perform those services that the legislature
deems necessary or advisable wuntil such time as
the area does get organized.

It cannot reasonably be disputed that, within the unorgan—
ized borough, the legislature may provide for the services
contemplated 1in the proposed legislation. TUe local elec—
tion of members of the board of directors ol the proposed
authorities simply complies with tho dictates of Section 6
to allow for maximum local participation and responsibility.

It should be emphasized that Hection b authorizes the legis—
lature to provide for services in the unorganized borough;

it does not require that the legislature or the state
actually perform the services. This point was discussed at
the convention, an reflected 1in the following dialogue be—
tween Delegates Taylor and McLaughlin at page 2809 of the
Minutes:
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TAYLOtf; Hr. McLaughlin, 1isn"t it a fact that that
[the phrase "shall provide for the performance of
services”] would possibly mean that the legisla—
ture would provide a manner 1in which wunorganised
boroughs could provide their people in that bor—
ough with these certain services? The legislature
is not going to provide the services or perform—
ance of services, are they?

HcbAUCIHJJIN: When they say "Bball provide for the
performance of services"”, it means they shall make
provision for then.

TAYL1AW: Then In an @norganized borough thon, If
they were 1in noed or garbage services, tho legis—
lature would hire garbage men? la that right?

McLAUCITHLIN: It doesn"t necessarily mean that.
There are two possible meanings. if we suid the
legislature "shall”™ provide the services, that

would be one thing; but if we Bay the legislature
shall provide for the performance of services, i
think that that means another thing. That 1is, they
can set up the rules and conditions and circum—
stances under which the services will be provided.

It waG tho latter phrase ("shall provide for the performance
ol ” services”) which tho delegates chose. The reasonable
conclusion, based upon Delegate McLaughlin®s explanation, is
that tho state need net perform tho servicos but can "set up
the rules and conditions and circumstances under which the
services will be provided.™

for the foregoing reasons, we are convinced that (1) the
powers granted to the proposed authorities are not "local
government powers™ which must be vested 1in cities or
boroughs; and (2) tho creation of the proposed authorities
is well within the authority of the legislature to p.vovide
for servioes in the unorganized borough, allowing for maxi —
mum local participation and responsibility.
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