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B y  C o m m u n i t y  £ R e g i o n a l  A f f a i r s  C o m m i t t e e

To:

To:

SENATE BILL No, 

HOUSE BILL No.

Pa g e : 33 L i n e : -  2 7

I n s e r t  "(26) 2 9 . 3 5 . 0 6 0  ( f r a n c h i s e  an d pe rm i ts ) ",  
f o l l o w i n g  p a r a g r a p h s  a c c o r d i n g l y .

"/a

R e n u m b e r

/ >

f i  n >

r ' i  ■

>̂; P a g e  33, lin e 29, inse r t:

" ( 28 )  2 9 . 3 5 . 0 7 5  ( d i s p u t e s  and c o n f l i c t s  w i t h  s t a t e  
c e r t i f i c a t e d  u t i l i t i e s ) "

P a g e  77, a f t e r  l i n e  3, insert:

"(c) T h i s  s e c t i o n  a p p l i e s  to h o m e  rul e an d g e n e r a l  law 
m u n i c i p a l i t i e s . "

P a g e  77, line 4-19, d e l e t e  S e c t i o n  2 9 . 3 5 . 0 7 0  a n d  insert:

"Sec. 2 9 . 3 5 . 0 7 0 .  P U B L I C  U T I L I T I E S .  (a) T he  a s s e m b l y  
a c t i n g  for the a r e a  outside, all cit ies in the b o r o u g h  and 
the c o u n c i l  a c t i n g  f o r  the area in a ci ty  m a y  r e g u l a t e  the 
s e r v i c e ,  and m a y  fix, e s ta b l i s h ,  and c h a n g e  the rates a nd  
t h e  c h a r g e s  i m p o s e d  f o r  a u t i l i t y  s e r v i c e  p r o v i d e d  to the 
m u n i c i p a l i t y  o r  its i n h a b i t a n t s  by  a u t i l i t y  e x c e p t  to' the 
e x t e n t

4 2 .0 5 ; or
(1) the u t i l i t y  is s u b j e c t  to r e g u l a t i o n  u n d e r  AS

•(2) m u n i c i p a l  r e g u l a t i o n  is p r o h i b i t e d  b y  AS 
4 2 . 0 5 . 7 1 1 (k) or o t h e r w i s e  s p e c i f i c a l l y  p r o h i b i t e d  by  law.

(b) Th e m u n i c i p a l i t y  m a y  p r o v i d e  for a r e a s o n a b l e
d e p o s i t  for m e t e r s  a n d  s e rv i ce  to be  g i v e n  if i n t e r e s t  is
p a i d  on the d e p o si t .

'

U n l e s s  the u t i l i t y  is o w n e d  b y  the m u n i c i p a l i t y  
t h a t  is r e g u l a t i n g  it, all rates, c h a r g e s  and r e g u l a t i o n s  
e s t a b l i s h e d  u n d e r  th is  s e c t i o n  shall b e  e s t a b l i s h e d  as 
p r o v i d e d  by an o r d i n a n c e  of "the m u n i c i p a l i t y  e s t a b l i s h i n g
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th e p r o c e d u r e s  fo r  r e g u l a t i n g  s e r v i c e  end p r o c e d u r e s  for 
e s t a b l i s h i n g  and c h a n g i n g  the r a t e s  and charges of the 
u t i l i t y .  The o r d i n a n c e  sh a ll  p r o v i d e  fcr notice, h e a r i n g  
a n d  o t h e r  p r o c e d u r e s  n e c e s s a r y  to g u a r a n t e e  due process. 
T h e  r a t e s  and ch a rg e s e s t a b l i s h e d  s ha ll  be r e a s o n a b l e  and 
s h a l l  permit, a f a i r ' r e t u r n  on i n v e s t e d  capital.

(g ) Th i s s e c t i o n  a p p l i e s  to h o n e  rule and g e n e ra l  lav? 
m u n i c i p a l i t i e s .

P a g e  77, a f t e r  li ne  19, insert:

"Sec. 2 9 . 3 5 . 0 7 5 .  D I S P U T E S  A N D  C O N F L I C T S  W I T H  S T AT E 
C E R T I F I C A T E D  U T I L I T I E S .  (a) A  d i s p u t e  as to the 
r e a s o n a b l e n e s s  of the f e es  for o r . t h e  terms, c on di ti ons, or 
e x c e p t i o n s  to a p e r m i t  for  a u t i l i t y  c e r t i f i c a t e d  u n d e r  AS
4 2 . 0 5  t o  u s e  m u n i c i p a l  streets, a l l e y s  or other p u b l i c  w a y s  
o f  t h e  m u n i c i p a l i t y  shall b e  d e c i d e d  u n d e r  AS 42.05. 25 1.

i b l

S 'r

In case of a c o n f l i c t  b e t w e e n  the p r o v i s i o n s  of AS 
29 .35 . 07 0~(or)AS 4 2. 05  or a n  a c t i o n  t a k en  u nder ei ther as to
th e r e g u l a t i o n  of se rv ice ra te s o r  c h ar ge s  of a ut ility, 
t h e  p r o v i s i o n s . o f  AS 4 2 . 0 5 . 6 4 1  app ly .

(c) T h i s  s e c t i o n  a p p l i e s  to hom e rule and g e n e r a l  law 
m u n i c i p a l i t i e s .

Pa ge  195, a f t e r  line 19, -insert:

" * Se c . 62. AS 4 2 . 0 5 . 7 1 1  is a m e n d e d  by a d d i n g  a n e w  
s u b s e c t i o n  to read:

(k) E x c e p t  for m u n i c i p a l l y  o w n e d  and o p e r a t e d  
u t i l i t i e s  s u b j e c t  to (b) of  this section, m u n i c i p a l i t i e s  m a y  
n o t  r e g u l a t e  u t i l i t y  se rv ices, i n c l u d i n g  b ut n o t  l i m i t e d  to 
r at e s,  t e r m s  and c o n d i t i o n s  of s e r v i c e s ,  p r o v i d e d  b y  a 
p e r s o n ,  u t i l i t y  or c o o p e r a t i v e  t h a t  is exem pt fr o m 
r e g u l a t i o n  u n d e r  AS  4 2 , 0 5 . 7 1 1 . "

R e n u m b e r  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

I
m m
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To: __________________________ SENATE BILL No. _ J ________ _•

T o : __________________________ HOUSE BILL No. ________

Pa g e : 74 L i n e :* 9

D e l e t e  " u t i l i t y  s e r v i c e s , "

P a g e  77, a f t e r  l i n e  17, in se rt t

"(d) A  m u n i c i p a l i t y  u.iat o w n s  or o p e r a t e s  a - u t i l i t y  m a y  
e x t e n d  s e r v i c e  to a d j a c e n t  ar ea s o u t s i d e  its m u n i c i p a l  
b o u n d a r i e s .  F o r  t h a t  p u r p o s e  t h e  m u n i c i p a l i t y  m a y  a c qu ir e, 
m a i n t a i n  a n d  o p e r a t e  u t i l i t y  f a c i l i t i e s  t o g e t h e r  w i t h  
n e c e s s a r y  i n t e r e s t s  i n  .real p r o p e r t y  o u t s i d e  its m u n i c i p a l  
b o u n d a r i e s . "  __

P a g e  77, l i n e  18, de lete:

" ( d ) "  a nd  i n s e r t  " ( e ) "
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I m p a c t  o f  l a n d  u s e  r e g u l a t i o n  on  d e v e l o p m e n t  
o f  e n e r g y  r e s o u r c e s  (Work O r d e r  No. 13-0881)

R e p r e s e n t a t i v e  B a r b a r a  L a c h e r  
C h a i r m a n ,  H o u s e  C o m m u n i t y  a n d  
R e g i o n a l  A f f a i r s  C o m m i t t e e

T a m a r a  B r a n d t  C o o k  
L e g i s l a t i v e  C o u n s e l ^  ̂ i/

Y o u  h a v e  a s k e d  w h e t h e r  the c h a n g e s  in HB  172 to the 
p r o v i s i o n s  d e a l i n g  w i t h  l a n d  u s e  r e g u l a t i o n  d i s c o u r a g e  
d e v e l o p m e n t  of  e n e r g y  r e s o u r c e s  as c o m p a r e d  to e x i s t i n g  laws 
t h a t  a u t h o r i z e  l a n d  u s e  r e g u l a t i o n  b y  m u n i c i p a l i t i e s .

U n d e r  A S  2 9 . 3 3 . 0 9 0 ,  a m u n i c i p a l i t y  is r e q u i r e d  to r e g u l a t e  
the u s e  o f  l a n d  in a c c o r d a n c e  w i t h  a c o m p r e h e n s i v e  p l a n  
t h r o u g h  z o n i n g  b y  d i s t r i c t s .  T h e  z o n i n g  r e g u l a t i o n s  m u s t  be 
u n i f o r m  for e a c h  t y p e  o f  b u i l d i n g  o r  a r e a  w i t h i n  a 
p a r t i c u l a r  d i s t r i c t ,  b u t  t h e  r e g u l a t i o n s  m a y  d i f f e r  b e t w e e n  
the v a r i o u s  d i s t r i c t s .  In a d d i t i o n ,  a m u n i c i p a l i t y  is 
a u t h o r i z e d  to r e z o n e  p r o p e r t y  t o  a le s s  r e s t r i c t e d  u s e  if 
the o w n e r  of  the p r o p e r t y  a g r e e s  to p l a c e  r e s t r i c t i o n s  on 
the u s e  o f  the l a n d  b e y o n d  t h o s e  r e s t r i c t i o n s  i m p o s e d  u n d e r  
the g e n e r a l  z o n i n g  r e q u i r e m e n t s .  S u b s e c t i o n  (b) o f  th a t  
s e c t i o n  c o n t a i n s  a l i s t  o f  the t y p e s  of r e s t r i c t i o n s  th a t  
m a y  b e  i m p o s e d  t h r o u g h  z o n ing. W h i l e  p a r a g r a p h s  (2) - (6) 
d e a l  w i t h  v e r y  s p e c i f i c  r e s t r i c t i o n s  r e l a t i n g  to b u i l d i n g s ,  
p a r a g r a p h  (1) g r a n t s  b r o a d  a u t h o r i t y  to r e s t r i c t  " land use". 
It s h o u l d  b e  n o t e d  t h a t  the l i s t  is b y  w a y  o f  e x a m p l e  of 
v a r i o u s  z o n i n g  r e s t r i c t i o n s  a n d  d o e s  n o t  l i m i t  the t y p e s  of  
r e s t r i c t i o n s  t h a t  a m u n i c i p a l i t y  m a y  i m p o s e  t h r o u g h  zoning. 
H o w e v e r ,  u n d e r  t h i s  s e c t i o n  a m u n i c i p a l i t y  is a u t h o r i z e d  to 
r e g u l a t e  l a n d  u s e  o n l y  t h r o u g h  z o n i n g  a n d  m a y  not u s e  o t h e r  
land u s e  t e c h n i q u e s .

In c o n t r a s t  to e x i s ti ng  law, u n de r  sec. 2 9 . 4 0 . 0 4 0  of H B  172, 
a m u n i c i p a l i t y  ma y  im plement the c o m p r e h e n s i v e  plan through 
zoning, land use p e r m it  requ ir ements,  or any other meth o d  of
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l a n d  u s e  r e g u l a t i o n .  To  t h e  e x t e n t  t h a t  g r e a t e r  f l e x i b i l i t y  
is a u t h o r i z e d  in the i m p l e m e n t a t i o n  o f  a c o m p r e h e n s i v e  plan, 
H B  172 m a k e s  it m o r e  p r a c t i c a l  f o r  a m u n i c i p a l i t y  to  a d o p t  
m e a s u r e s  t h a t  m a y  h a v e  t h e  e f f e c t  of  d i s c o u r a g i n g  the 
d e v e l o p m e n t  o f  e n e r g y  r e s o u r c e s .  N e v e r t h e l e s s ,  u n d e r  b o t h  
H B  172 a n d  u n d e r  e x i s t i n g  law a m u n i c i p a l i t y  h a s  t h e  g e n e r a l  
a u t h o r i t y  to r e g u l a t e  l^ n d  u s e  r e g a r d l e s s  o f  w h e t h e r  this 
r e g u l a t i o n  p l a c e s  b u r d e n s  on  t h e  d e v e l o p m e n t  o f  e n e r g y  
r e s o u r c e s  a n d  t h e r e b y  d i s c o u r a g e s  t h a t  d e v e l o p m e n t .  In 
a d d i t i o n ,  t h e  c h a n g e  in H B  172 t h a t  a l l o w s  m u n i c i p a l i t i e s  to 
u s e  o t h e r  t e c h n i q u e s  in a d d i t i o n  to z o n i n g  i m p a c t s  o n l y  
g e n e r a l  l a w  m u n i c i p a l i t i e s ,  s i n c e  u n d e r  e x i s t i n g  l a w  h o m e  
r u l e  m u n i c i p a l i t i e s  are n o t  l i m i t e d  t o  t h e  u s e  cf z o n i n g  in 
r e g u l a t i n g  l a n d  use.

In c o n s i d e r i n g  w h e t h e r  the c h a n g e s  in HB  172 m a y  d i s c o u r a g e  
d e v e l o p m e n t  o f  e n e r g y  r e s o u r c e s  it is n e c e s s a r y  to d e t e r m i n e  
w h e t h e r  t h e  p o w e r  t o  r e g u l a t e  l a n d  u s e  h a s  b e e n  
s i g n i f i c a n t l y  e x p a n d e d  u n d e r  t h i s  b i l l  w i t h  r e s p e c t  to e a c h  
c l a s s  o f  m u n i c i p a l i t y .  U n d e r  secs. 2 9 . 1 0 . 2 0 0 ( 3 2 ) ,  
2 9 . 3 5 . 1 8 0 ( b ) ,  2 9 . 3 5 . 2 5 0 ( c ) ,  a n d  2 9 . 3 5 . 2 6 0 ( c )  o f  HB 172, a 
h o m e  r u l e  b o r o u g h  a n d  h o m e  r u l e  c i t y  in t h e  o r g a n i z e d  
b o r o u g h  o r  in the t h i r d  c l a s s  b o r o u g h  m u s t  p r o v i d e  for land 
use r e g u l a t i o n ,  b u t  a h o n e  r u l e  m u n i c i p a l i t y  is n o t  b o u n d  by 
the g e n e r a l  p r o v i s i o n s  d e a l i n g  w i t h  l a n d  u s e  r e g u l a t i o n  set 
o u t  in T i t l e  29. U n d e r  e x i s t i n g  law, a l t h o u g h  some 
p r o v i s i o n s  a p p e a r  c o n t r a d i c t o r y ,  m o s t  h o m e  r u l e  
m u n i c i p a l i t i e s  are not r e q u i r e d  t o  p r o v i d e  l a n d  use 
r e g u l a t i o n ,  n o r  are th e y  r e s t r i c t e d  f r o m  p r o v i d i n g  land u s e  
r e g u l a t i o n .  A  h o m e  ru l e  m u n i c i p a l i t y  t h a t  d o e s  r e g u l a t e  
l a n d  is n o t  r e q u i r e d  to c o m p l y  w i t h  p r o v i s i o n s  c o n t a i n e d  in 
T i t l e  29 d e a l i n g  w i t h  la n d  u s e  r e g u l a t i o n  e x c e p t  for 
p r o v i s i o n s  d e a l i n g  w i t h  z o n i n g  a n d  p l a t t i n g  o f  s t a t e  land 
(AS 2 9 . 1 3 . 1 0 0 ( 3 7 )  a n d  (39)). T h e  g e n e r a l  r e q u i r e m e n t  that 
b o r o u g h s  p r o v i d e  for p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  c o n t a i n e d  
in AS  2 9 . 3 3 . 0 7 0  is not a h o m e  r u l e  l i m i t a t i o n .  U n d e r  
AS  2 9 . 4 3 . 0 4 0  h o m e  r u l e  c i t i e s  in t h i r d  c l a s s  b o r o u g h s  a n d  
c u t s i d e  b o r o u g h s  a r e  r e q u i r e d  to p r o v i d e  f o r  p l a n n i n g ,  
p l a t t i n g  a n d  z o n i n g  ". . . a s  p r o v i d e d  f o r  b o r o u g h s " .  T h i s  
is a h o m e  r u l e  l i m i t a t i o n  u n d e r  A S  2 9 . 1 3 . 1 0 0 ( 1 2 ) .  Since, 
u n d e r  A S  2 9 . 4 3 . 0 1 0 ,  p o w e r s  i n c o r p o r a t e d  b y  r e f e r e n c e  to laws 
g o v e r n i n g  b o r o u g h s  a p p l y  to h o m e  r u l e  c i t i e s  o u t s i d e  
b o r o u g h s  o n l y  if a p p l i c a b l e  to h o m e  r u l e  b o r o u g h s  a n d  h o m e  
r u l e  b o r o u g h s  are n o t  r e q u i r e d  to p r o v i d e  for p l a n n i n g ,  
p l a t t i n g  a n d  z o n i n g ,  the n e t  r e s u l t  is t h a t  o n l y  h o m e  r u l e  
cities in third class b o r ou g hs  are re q ui r ed  to provide land 
use regulation.
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In s u m m a r y ,  u n d e r  H B  172, h o m e  r u l e  b o r o u g h s  a n d  h o m e  ru l e  
c i t i e s  in t h e  t h i r d  c l a s s  b o r o u g h  o r  in t h e  u n o r g a n i z e d  
b o r o u g h  m u s t  p r o v i d e  la n d  u s e  r e g u l a t i o n ,  b u t  n e e d  n o t  
c o m p l y  w i t h  p r o v i s i o n s  d e a l i n g  w i t h  l a n d  u s e  r e g u l a t i o n  
c o n t a i n e d  in T i t l e  29. U n d e r  e x i s t i n g  law, o n l y  h o m e  ru l e  
c i t i e s  in t h e  t h i r d  c l a s s  b o r o u g h  are r e q u i r e d  to p r o v i d e  
l a n d  u s e  r e g u l a t i o n ,  b u t  h o m e  r u l e  b o r o u g h s  a n d  h o m e  ru l e  
c i t i e s  in t h e  u n o r g a n i z e d  b o r o u g h  are n o t  p r o h i b i t e d  f r o m  
p r o v i d i n g  l a n d  u s e  r e g u l a t i o n .  N o  h o m e  r u l e  m u n i c i p a l i t y  
m u s t  c o m p l y  w i t h  p r o v i s i o n s  c o n t a i n e d  in T i t l e  29 d e a l i n g  
w i t h  l a n d  u s e  r e g u l a t i o n ,  w i t h  t h e  m i n o r  e x c e p t i o n  o f  the 
p r o v i s i o n s  d e a l i n g  w i t h  s t a t e  land. T h e  c h a n g e s  in H B  172 
d o  n o t  a p p e a r  t o  c o n f e r  b r o a d e r  a u t h o r i t y  u p o n  h o m e  ru l e  
m u n i c i p a l i t i e s  t h a n  t h e y  n o w  h a v e  in t h e  a r e a  o f  l a n d  use 
r e g u l a t i o n ,  a n d  c o n s e q u e n t l y  s h o u l d  n o t  p r e s e n t  a n y  s p e c i a l  
d i s c o u r a g e m e n t  to t h e  d e v e l o p m e n t  of  e n e r g y  r e s o u r c e s  in 
h o m e  r u l e  m u n i c i p a l i t i e s .

H B  172 d o e s  n o t  a p p e a r  to e x p a n d  t h e  a u t h o r i t y  o f  the 
v a r i o u s  c l a s s e s  o f  g e n e r a l  l a w  m u n i c i p a l i t i e s  to p r o v i d e  
l a n d  u s e  r e g u l a t i o n .  As in e x i s t i n g  law, t h e s e  m u s t  c o m p l y  
w i t h  s p e c i f i c  p r o v i s i o n s  r e g a r d i n g  la n d  u s e  r e g u l a t i o n  
c o n t a i n e d  in T i t l e  29. U n d e r  AS 2 9 . 3 3 . 0 7 0 ,  f i r s t  a n d  s e c o n d  
c l a s s  b o r o u g h s  m u s t  p r o v i d e  for p l a n n i n g ,  p l a t t i n g  and 
z o n i n g .  U n d e r  secs. 2 9 . 3 5 . 1 8 0 ( a )  and 2 9 . . 4 0 . 0 1 0  of HB 172 
f i r s t  a n d  s e c o n d  c l a s s  b o r o u g h s  m u s t  p r o v i d e  for land use 
r e g u l a t i o n .  AS  2 9 . 4 1 . 0 1 0 ( b )  a l l o w s  t h i r d  c l a s s  b o r o u g h s  to 
e x e r c i s e  t h e  p o w e r  o f  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  in 
s e r v i c e  areas. Secs. 2 9 . 3 5 . 2 2 0  a n d  2 9 . 3 5 . 3 0 0 ( b )  of HB 172 
p r o v i d e  for e x e r c i s e  of the p o w e r  o f  la n d  u s e  r e g u l a t i o n  by 
t h i r d  c l a s s  b o r o u g h s  in s e r v i c e  areas. A S  2 9 . 4 3 . 0 4 0  
a u t h o r i z e s  f i r s t  c l a s s  c i t i e s  a n d  s e c o n d  c l a s s  c i t i e s  in the 
u n o r g a n i z e d  b o r o u g h  or in the t h i r d  c l a s s  b o r o u g h  to p r o v i d e  
f o r  p l a n n i n g ,  p l a t t i n g  a n d  zoning. Secs. 2 9 . 3 5 . 2 5 0  a n d  
29.35. 260 of 1IB 172 g r a n t  the sa m e  a u t h o r i t y  to r e g u l a t e  
l a n d  u s e  to t h e s e  c i t ies. HB  172 d o e s  n o t  g r a n t  the p o w e r  
t o  r e g u l a t e  l a n d  u s e  to any g e n e r a l  law m u n i c i p a l i t y  th a t  
d o e s  n o t  h a v e  t h a t  p o w e r  u n d e r  e x i s t i n g  law, so, in t h a t  
r e s p e c t ,  d o e s  n o t  p r e s e n t  a d d i t i o n a l  i m p e d i m e n t s  to 
d e v e l o p m e n t  of e n e r g y  r e s o u r c e s .

T B C : 1 jb 
9 /039
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Sec. 29.40.210. ’ ACTIVITIES*AUTHORIZED BY STATE OR FEDERAL
V / '  w *

AGENCIES, (a) Ordinances, regulations, permit decisions, coastal 

management or other land use plans adopted or promulgated under 

AS 29.35.180, AS 29.40 or AS 46.40 may not preclude or otherwise 

impede a hydrocarbon, mineral or geothermal exploration, develop-- 

ment or production activity or project-conducted pursuant to a 

lease, license, permit or other authorization issued by a state 

or/ federal regulatory agency or department having jurisdiction 

over the activity or project. ■■■■jr -

(b) The provisions of this section apply to home rule and

gentral home rule and general law municipalities.
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CITY OF BETHEL

V'1

P.O. Box 3f.8 • Bethel, Alaska 99559 

543-2297-Area Code 907 , u
W ,  c. "V.

VI 15 f 7 t

M a r c h  10, 1983

Rep. Barbara Lacher 

State Capitol 

Pouch V

Juneau, Alaska 99811

D e a r  Representative Lacher:

A s  p r e s e n t e d  in the e n c l o s e d  R e s o l u t i o n  #398. the C i t y  of B e t h e l  has 
g o n e  on r e c o r d  f u l l y  s u p p o r t i n g  the a d o p t i o n  of l e g i s l a t i o n  r e v i s i n g  
a n d  r e o r g a n i z i n g  T i t l e  29 of the A l a s k a  S t a t u t e s .

A g r e a t  deal of w o r k  has g o n e  into this m o s t  i m p o r t a n t  p i e c e  of l e g i­
slat i o n ;  but m o r e  i m p o r t a n t l y ,  the c o m m u n i t i e s  of A l a s k a  n e e d  T i t l e  
29 re v i s e d .  Not on l y  d o e s  this p i e c e  of l e g i s l a t i o n  m a k e  the m u n i­
c i p a l  c o d e  m o r e  u n d e r s t a n d a b l e ,  but it a l s o  g r a n t s  to l o c a l  g o v e r n­
m e n t s  g r e a t e r  f l e x i b i l i t y  in h a n d l i n g  l o c a l  p r o b l e m s .  B e t h e l ' s  d i f f i­
cu l t y  in m o v i n g  H o m e  R u l e  s t a t u s  d e m o n s t r a t e s  the n e e d  for such f l e x i­
bi l i t y  in the m u n i c i p a l  code sta t u t e .  At the p r e s e n t  time B e t h e l  is 
a s e c o n d  c l a s s  city. T h e  c o m m u n i t y  has c o n s i d e r e d  the o p t i o n  of b e­
co m i n g  a f irst c l a s s  c i t y  and a s s u m i n g  the a d m i n i s t r a t i o n  of the 
B e t h e l  s c h o o l  system. Ho w e v e r ,  B e t h e l  is r e l u c t a n t  to do so b e c a u s e  
f i r s t  c l a s s  s t a t u s  is m o r e  r e s t r i c t i v e  t h a n  H o m e  Rule. B u t  B e t h e l  is 
p r e c l u d e d  f r o m  g o i n g  d i r e c t l y  to the m o r e  f a v o r a b l e  H o m e  R u l e  s t a t u s  
under the p r e s e n t  T i t l e  29 p r o v i s i o n s .  The f l e x i b i l i t y  g i v e n  to l o­
cal g o v e r n m e n t s  under the p r o p o s e d  T i t l e  29 r e v i s i o n s  w o u l d  save 
B e t h e l  the u n n e e d e d  e x p e n s e  and time d e l a y  n o w  r e q u i r e d  by T i t l e  29 
to a c h i e v e  its go a l  of Home Rule.

T h e  C i t y  of B e t h e l  r e q u e s t s  y o u r  full s u p p o r t  for the T i t l e  29 r e­
v i s i o n  n o w  b e f o r e  the L e g i s l a t u r e  in the f o r m  of S B  1.

T h a n k  you.

S i n c e r e l y ,

L y m a n  
C i t y  M a n a g e r

L H :skj

“Deep Sea Port and Transportation Center o f the Kuskokwim"I i j
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RE S O L U T I O N  #393

A R E S O L U T I O N  OF THE CITY C O UNCIL OF THE CITY OF BETHEL, ALASKA, 
FULLY S UPPORTIN G THE A D O PTION OF LEGISL A T I O N  REVISING AND 
REORGA N I Z I N G  THE M U N I C I P A L  CODE AS PRESENT IN THE FOR M OF SENATE 
B I L L  NO. 1.

W H E R E A S ,  the e x i s t i n g  A l a s k a  S t a t u t e ,  T i t l e  29, M u n i c i p a l  
G o v e r n m e n t ,  h a s  b e e n  a m e n d e d  n u m e r o u s  ti m e s ;  a n d

W H P P P A 9 , f b 0 r e v i s i o n  r,f the M ,1Tvlcipal G o v e r n m e n t  Statntf?
w a s  m a n d a t e d  in 1980 b y  S C R 6 6  " D i r e c t i n g  the A l a s k a  
L e g i s l a t i v e  C o u n c i l  t o  r e v i s e  AS 29 (Municipal 
G o v e r n m e n t ) " ;  a n d  . .

t '  • * * M ‘ ‘ ’ * • 1 *

W H E R E A S ,  a t h i r t e e n  (13) m e m b e r  P o l i c y  A d v i s o r y  G r o u p  was 
a p p o i n t e d  f r o m  the L e g i s l a t u r e  and v a r i o u s  l e v e l s  
of l o c a l  g o v e r n m e n t  to d r a f t  a r e v i s i o n  of AS 29; a n d

W H E R E A S ,  the p r e s e n t  S e n a t e  B i l l  No. 1 r e v i s i o n  r e p r e s e n t s  s
s i m p l i f i c a t i o n  of  the t i t l e ' s  o r g a n i z a t i o n  a n d  p r o v i d e s  
for m a x i m u m  f l e x i b i l i t y  in the s t r u c t u r e  a n d  f u n c t i o n i n g  
of l o c a l  g o v e r n m e n t ;  a n d

W H E R E A S ,  s e v e r a l  d r a f t s  and m u c h  w o r k  at n u m e r o u s  m e e t i n g s  h a v e  
r e s u l t e d  in this r e v i s i o n ;  a n d

W H E R E A S ,  c o m m u n i t i e s  a c r o s s  the S t a t e  of A l a s k a  a r e  a w a i t i n g
the a d o p t i o n  of this m o s t  i m p o r t a n t  p i e c e  of l e g i s l a t i o n ,

W O w  'I'HEREFuKB B e  i t  R E S u L V E D  th a t  the C i t y  C o u n c i l  o f  Beth e l ,  
A l a s k a ,  f u l l y  s u p p o r t s  the a d o p t i o n  of l e g i s l a t i o n  r e v i s i n g  and 
r e o r g a n i z i n g  the M u n i c i p a l  C o d e  a s  p r e s e n t  in the f o r m  of S e n a t e  
B i l l  No. 1.

A T T E S T :





T H E  CITY A N D  B O R O U G H  OF JUN EA U
C A P I T A L  O F  A L A S K A  

155 SOUTH SEWARD ST. JUNEAU, ALASKA 99801

F e b r u a r y  8, 1983

S e n a t e  C o m m u n i t y  and
R e g i o n a l  A f f a i r s  C o m m i t t e e  

Ju neau, A l a s k a

File: L e g i s l a t u r e  - 1983 - Senat e Bill 1

Gen tlemen:

P l e a s e  c o n s i d e r  the f o l l o wi ng  r e c o m m e n d a t i o n s  in y o u r  d el i be r a t i o n s  
on S e n a t e  Bill 1.

O n  p a g e  42, l i n e  22, ins ert the p h r a s e  " c h ar t er  or" i mm e di a t e l y  be- 
fore the word "or d in a nc e ."  In at l ea st  one community, and po ss i bl y 
others, this m a t t e r  is dealt w i t h  by a c h a r t e r  p r o v i s i o n  rather 
than b y  ord'nance.

O n  pa g e  56, b e g i n n i n g  at li n e  25, I suggest that lines 25 through 
29 b e  deleted along wi t h  the r e f e re n ce  to this se ction u n d e r  the 
h o m e  rule l a u n d r y  list at line 17 on page 23. A l a s k a  St atu te
3 6 . 2 5 . 0 2 5  ap plies to all m u n i c i p a l i t i e s  w h e t h e r  home rule or general 
law. If a h o m e  rule m u n i c i p a l i t y  w i s he s  to exempt  its con tr a ct o rs  
fro m those p r o v i s i o n s  it m u s t  do so in acc or d an ce  w i th  the p ro cedures 
set o ut in AS 36.25.025. T h o s e  p r o c e d u r e s  c l e a r l y  sDecify the use 
of an o r d i n a n c e  to e s t a b l i s h  the exemption.

P ag e  76, li n e  17. A l t h o u g h  this is the l a n g u a g e  used in the presen t 
>y law, I think it is inartful. M u n i c i p a l i t i e s  do not ex er ci se the 

right of em inent d om ai n  m e r e l y  to de t er m in e fair m a rk e t value. 
E m i n e n t  do ma i n  is u s e d  to a c q u i r e  property. The d e t e r m i n a t i o n  of 
f ai r  m a r k e t  v al ue  is m e r e l y  one of the incid en ces of a cq ui ring pro- 

J perty through the use of em inent domain. I suggest the phrase' 
" d e t e r m i n e  fa ir  m a r k e t  value"  w h i c h  starts in lin e !6 be deleted 
and r e p l ac e d wi t h  the p h r a s e  "ac qu i re  the ce rti ficate, equipment 
and f a c i l i t i e s  of the carrier, or  that p o r t i o n  of the c er ti f ic a te  
that w o u l d  be affected".

Pag e 78, b e g i n n i n g  at li n e  25 and extending through line 8 on page 
80. I think this e n ti re  s e ct i on  is unneeded. T n e  a ut ho rity for 
a m u n i c i p a l i t y  to en te r into a j o i n t  ag re em en t for the exercise of 
one of its. powers  or f u n c t i o n s  w i t h  other mu n ic i p a l i t i e s ,  the state 
and the federal g o v e r n m e n t  is found in S e ct i on  13 of A r t i e . e  10 of 

the A l a s k a  Con stitution. T he  subj e c t se ction in the Bill j v s t  pro- 
. J v i d e s  u n n e c e s s a r y  details. It is m y  re c ol le ction t:hat this section 

was i n c lu de d  in the re v i si o n b e c a u s e  it was ad op ted eit he r  wh ile 
the T i t l e  29 R e v i s i o n  C o m m i t t e e  w a s  revising T i t l e  29 or shortly 
a f t e r  the c o m m i t t e e  p r o d uc e d its revision. It was incorporated 
in the r e v is i on  w i t h o u t  s u b s t a n t i v e  review. We  do not have p r o v i­
sions in the cod e d e t a i l i n g  the p r o c e d u r e s  for en te r in g  into joint
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a g r e e m e n t s  w i t h  the F o re st  S e r v i c e  f o r  fire pr o te c t i o n  of rural 
p r o p e r t i e s  of m utua l concern, or  for j o i n t  state, federal, and 
local dru g e n f o r c e m e n t  op e ra t i o n s  or f o r  a ho st  of ot her mun icip al  
f u n c t i o n s  w h i c h  are e xe rc i s e d  j o i n t l y  or in c o o p e r a t i o n  with state 
or  federal a g e n c i e s  or o t h e r  m u n i c i p a l i t i e s .  I stron gl y suggest 
that this s e c t i o n  b e  e li m in at e d as it is not only superfluous, b ut  
its e x i s t e n c e  m a y  lead . courts to two u n f o r t u n a t e  conclusions; 
first, that the only w a y  m u n i c i p a l i t i e s  m a y  engage in a co o pe r a t i v e  
or j o i n t  e m e r g e n c y  service  c o m m u n i c a t i o n  c e n t e r  is as provided in 
the su bj ec t  section; and second that i na s m u c h  as the l e gi s la tu r e 
w e n t  to gr e at  pains to detail the p r o c e d u r e s  and structures for 
j o i n t  o p e r a t i o n  of e m e r g e n c y  c o m m u n i c a t i o n  centers, ot he r  simila r 
j o i n t  o p e r a t i o n s  m u s t  hav e s pe cific and det ai l ed  l eg i sl at i ve  a u t h o r­
ization. It w as  for these types of reasons that the technical 
c o m m i t t e e  f o r  the T i t l e  29 r e v i s i o n  recom m en d ed  striking or g e n e r a l­
izing such d e t a i l e d  p r o c e d u r e s  fo u nd  in the present Title 29. If 
there is some f e e l i n g  that s t ri ki ng  this section would j e o p a r d i z e  
the a u t h o r i t y  of m u n i c i p a l i t i e s  to enter  into such arrangements, I 
sugg e st  the s e c t io n  be struck and repl aced -with a new sectio n 
u n d e r  the g e n e r a l  p o we rs  po rt i on  of the Bill which wo ul d auth or iz e 
a m u n i c i p a l i t y  to e n t e r  into an a g r e e m e n t  or association, including 
m e m b e r s h i p  in a corpor at ion, w i t h  any o ther municipality, the 
state, or federal agencies, for the purp o se  of e xe rc is ing any 
p o w e r  or f u n c t i o n  of the mu ni cip a li t y.  7 tj, ŝ T, b 10 0  T-y

Page 96, b e g i n n i n g  at line 5. S u b s e c t i o n  (c) of this section m a k e s  
s u b s e c t i o n s  (a) and (b) a p p l i c a b l e  to all home rule muni ci pa lities.  
A c t u a l l y ,  there appe a rs  to b e  l i t t l e  need to h a v e  this apply to any 
I ome rule m u n i c i p a l i t y ;  however, b e c a u s e  subse c t io n (a) deals wi th  
the d i f f e r e n t  d i s p o s i t i o n  of a v a c a t e d  pub lic square de pending on 
w h e t h e r  the s qu a re  is w i t h i n  a cit y or ou t si de  a city but w i t h i n  
tie borough, it m a y  b e  a p p r o p r i a t e  to m a k e  sub section (a) applicable 
only to h o m e  rule b o r o u g h s  and general law mu ni cipalities. In 

v addition, the l a s t  sen te n ce  of s u b s e c t i o n  (a) wh ich be gi ns  in l in e  
17 c ou ld le a d to some v e ry  aw kw ard situations. If, in the original 
plat, a lot is d e d i c a t e d  as a h o l d i n g  a re a for storm waters, or as 
a pa rk  or for some o t he r n o n - s t r e e t  use and is l a te r  vacated b e c a u s e  
the lot is no l o n g e r  needed fo r that p u r p o s e  it m a y  be ve ry  difficult 
to d e t e r m i n e  w h o  is the "r ig h tf u l"  owner; and if this "rightful" 
o w n e ; is s o m e o n e  o t h e r  than the a b u t t i n g  prop er ty owners, it may 
be i m p o s s i b l e  to l o c a t e  the owner. I su ggest dele ti on  of the s e n­
tence w h i c h  b e g i n s  on line 17, and in l i n e  14, just b e f or e  the wor d 

, " publ ic " the i n s e r t i o n  of the p h r a s e  "lot or".

■' P a g e  105, b e g i n n i n g  at li n e  7. 1 don't think that the de fi ni ti o n
I of " d ev e l o p e d "  c l a r i f i e s  anything. F or  example, whe n a native c o r­

po r a t i o n  s u b d i v i d e s  some of its pr o pe rt y  and puts in roads and
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utili t ie s , that w o u l d  seem to be " d e v e l o p e d” u n d e r  the c o m mo n  use 
of th at word; however, this d e f i n i t i o n  ca sts serious dou bt s  as to 
w h e t h e r  such land w o u l d  b e  d e v e l o p e d  for tax purposes. Lines 19 
and 20 es ta bl i sh  a s i t u a t i o n  w h i c h  is co n tr ar y  to the subdi v is i on  
laws and will, create pro bl e ms  if there is a tax f o r e c l o s u r e  on n o n­
exempt land. Unless I read this part of the s e c ti o n incorrectly, 
its in te nt is to l i m i t  the loss of the e x e m p t io n to only that p o r­
tion of the parcel w h i c h  is developed. T h a t  is, if the c o r p o r a t i o n
owns a U.S. Survey c o n s i s t i n g  of 25 acres and it de ve l op s  three
acres o f ' t h a t  parcel w i t h  an industrial park, onl y the three acres 
w o u l d  b e  taxable. T h e  p r o b l e m  this a pproach  c r e a t e s  is that if 
the m u n i c i p a l i t y  f o re c lo se s  on the p r o pe r ty  it m u s t  foreclos e on 
the parc el  of record; that is, the 25 ac re  parcel and not some 
l e s s e r  parcel. If it w e r e  to f o r e c l os e on a parcel oth er  than a 
parcel of record, the f o r e c l o s u r e  p r o c e e d i n g  would hav e the effect 
of s u b d i v i d i n g  the p r o p e r t y  w i th o ut  going through the pla tting 
procedure. There fore, I suggest that the l a n g u a g e  relating to the
loss of the e x e m p t i o n  to the sm al l es t  p r ac t i c a b l e  tract b e  deleted.
The c o r p o r a t i o n  may  p r o t e c t  its re maining p r o p e r t y  by su bd ividin g 
the parcel  into two lots; one w h i c h  will be de v el op e d and will 
lose its exemption, and one w h i c h  will not be  developed. This 
will p r o t e c t  the u n d e v e l o p e d  property.

Page 106, b e g i n n i n g  at li ne  1. I suggest you c o n s i d e r  del eting 
this s e c ti on  (n) as m u n i c i p a l i t i e s  are already going to have a 
d i f f i c u l t  e ough time de t er m i n i n g  w h e n an exempt pro pe r ty  is " d e v e l­
oped." To foist on it the b u r d e n  ox also d e t e r m i n i n g  if the p r o­
perty has s u b s e q u e n t l y  b e c o m e  "und ev e lo pe d " is m e r e l y  adding mo re 
si tu a ti o ns  f o r  c o n f l i c t  b e t w e e n  the m u n i c i p a l i t y  and cert ai n of its 
p r o p e r t y  owners. O n c e  p r o p e r t y  b e c o m e s  taxable b e c a u s e  it is put 
to p r o d u c t i v e  use, is there any real reason it should not remain 
ta xa b l e even though the p r o d u c t i v e  u se  may cease?

Page 107, l i n e s  24 through  28. I b e l ie v e this se ction should be  
r e w r i t t e n  to e li mi nate the n o w  s up erfluou s reference, to excluding 
p ersona l p ro pe rt y from t a x at i on  as this is n o w  included a.s a specific 
p ow e r f or  all m u n i c i p a l i t i e s  in l i n e  22 above. I also b e l i e v e  the 
r e f e re n ce  to ext en d in g  the r e d e m p t i o n  p e ri od  should be deleted as 
it has n o t hi n g to do with exemptions. It also ap pe ar s .that this 
l a n g u a g e  c o n t e m p l a t e s  some sort of system of partial re dem p ti on  of 
property. If you b e l i e v e  this is an ap pr o pr i at e option for m u n i c i­
palities, I suggest that it should  be placed in the section of this 
c h a p t e r  w h i c h  deals w i t h  f o r e c l o s u r e  and redemption.

-Page 109, b e g i n n i n g  at l i ne  19. Y ou may wan t to c o n si d er  w h e t h e r  
lto l e a v e  g r e e n h o u s e s  u n d e r  this section. Ex e mp t in g g re e nh o us es  
does not fit at all with the policy or p u r po s e of the special



S e na t e C o m m u n i t y  and
R e g i o n a l  A f f a i r s  Co mm it t ee  

F e b r u a r y  8, 1983 
P ag e  F o u r

p r o c e d u r e  us e d to d e t e rm i ne  the v a l u e  of farm or agricultural land 
for tax purpo ses. Tha t pur p o se  is to ass is t  the ow ne r of farm or 
ag ri c ul tu r al  land in resisting the p re s s u r e s  of u r b a n  growth so 
that he or she can afford to c o n t i n u e  fa rming rather than b ei n g 
forced to s u b d i v i d e  farm land b e c a u s e  of inflated land values. 
N ot e  that c.ily the farm 1 and receives the special treatment, not 
i m p r ov e me nt s  to the land .such as barns, sheds, ir ri ga t io n systems, 
etc. H owever , w i t h  g^ e e n h o u-se-s-. the g r e e n h o u s e , that is the i m p r o v e­
ment, al so  re ce i ve s the special valuation. The effect of the 
a d d it io n  of g r e e n h o u s e s  to the ex i st i ng  farm land se ct io n results 
in special tax treatment for commerc ia l g re enhouses  which raise 
d i e f f e n b a c h i a  and cactus to be sold f or use in hotel and offic e 
lo bb i es  and to adorn file cab in e ts  and k i t c he n  windows. It has 
b e e n  my  u n d e r s t a n d i n g  that the special tax treatment for fa rm  
land was to he l p  the industry w h i c h  p r o v i d e s  us with food to k e e p  
the p r ic e of this basic need to a minimum. Ex t en di ng such special 
tr ea tment to g r e e n h o u s e s  w h i c h  exist f o r  the pu r po s e of raising 
ornamental  p l an t s does not seem to fall w i th i n this l o ft y purpose. 
I b e l i e v e  the c o m m i t t e e  should c o n s i d e r  incorpo ra ti ng the existing 
Title 29 l a n g u a g e  in this section  by dele ti ng  the changes that 
were m a d e  to i n c o rp o ra t e greenhou se s.

C i t y - B o r o u g h  A t t o r n e y
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T H I R T E E N T H  A L A S K A  L E G I S L A T U R E

FIRST S E SS I ON

H B 17 2  S u g g e s t e d  A m e n d m e n t s  - C a p e  Fox C o r p o r a t i o n

Line 15, Pa g e  105

(m) (1) ... g a in fu l  and [or] p r o d u c t i v e  p r e se nt  use...

Line 18-19, Pa ge  105

(9) (m) (1) ... pr oc es s  even though income m a y  be de ri ve d
fr om  r e la t ed  incidental timber h a r v e s t i n g ,  ut ili ty 
usage, or similar a ct i vi t i e s $ "~

Line 3, Pa ge  106 - Add N e w  Su bs ect ion:

(m) (4) " G a i n f u l "  mean s a c o n d i t i o n  r e s u l t i n g  in net 
t a x ab Te  income or when re venue d e r i v e d  from an activity 
t aking place over the tax year of the p r o p e r t y  owner 
e x c ee ds  the e x p e n se s  and d e d u c t i o n s  re la t ed  to the 
act i v i t y .



M a t a n u s k a - S u s i t n a  B o r o u g h
BOX B, PALMER, ALASKA 99645 • PHONE 745-4801

BOROUGH ATTORNEY'S OFFICE

T h e  H o n o r a b l e  B a r b a r a  L a c h e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 811 

D e a r  B a r b a r a :

S u b j e c t :  HB 172 " D E V E L O P E D "  D E F I N I T I O N

The p r e s e n t  v e r s i o n  o f  H B  172 p r o v i d e s  f o r  a tax
e x e m p t i o n  as r e q u i r e d  by 43 U . S . C .  16. 2 0 ( d )  for c e r t a i n  N a t i v e
lands. Th i s  e x e m p t i o n  p r o v i d e s  a d e f i n i t i o n  o f  " d e v e l o p e d "  for
i m p l e m e n t i n g  the f e d e r a l  law. I r e c o m m e n d  that this m a t t e r  be 
t r e a t e d  in a s e p a r a t e  bill r a t h e r  t h a n  in H B  172 or S B  1, the
p a r a l l e l  b i lls i n t e n d e d  as h o u s e k e e p i n g  m e a s u r e s  to r e v a m p  T i t l e  
29.

D u r i n g  the la s t  l e g i s l a t i v e  s e s s i o n  c e r t a i n  a m e n d m e n t s
w e r e  m a d e  to the T i t l e  29 bill o n  t h e  H o u s e  f l o o r  w h i c h  c a u s e d  a
g r e a t  deal of c o n t r o v e r s y .  In r e - i n t r o d u c i n g  the T i t l e  29 in the 
p r e s e n t  l e g i s l a t u r e ,  all of these a m e n d m e n t s  w e r e  r e m o v e d  e x c e p t  
for the p r o v i s i o n s  for i m p l e m e n t i n g  the tax e x e m p t i o n s  u n d e r  43 
U.S.C. 16.20(d). This a m e n d m e n t  w a s  i n c o r p o r a t e d  in AS 2 9 . 4 5 . 0 3 0  
of the bill.

P u r s u a n t  to f e d e r a l  law, c e r t a i n  N a t i v e  lands a r e  not 
t a x a b l e  u n til " d e v e l o p e d " .  T h e  i n t e n t  of the p r o p o s e d  d e f i n i t i o n  
in AS 2 9 . 4 5 . 0 3 0  is to c l a r i f y  w h a t  i m p r o v e m e n t s  of land w i l l
c o n s t i t u t e  " d e v e l o p m e n t "  for tax e x e m p t i o n  status.

I b e l i e v e  t h a t  t h e  i n t e n t  of th i s  s e c t i o n  is to a s s u r e  
that lands will n o t  be t a x e d  s i m p l y  b e c a u s e  an a c c e s s  r o a d  is
c o n s t r u c t e d  to the p r o p e r t y  or i m p r o v e m e n t s  are p l a c e d  o n  the 
p r o p e r t y  in a n t i c i p a t i o n  o f  f u t u r e  d e v e l o p m e n t .  H o w e v e r ,  the 
l a n g u a g e  is s u f f i c i e n t l y  a m b i g u o u s  to p e r m i t  the i n t e r p r e t a t i o n  

t h a t  e v e n  a r e g u l a r ,  r e s i d e n t i a l  o r  c o m m e r c i a l  s u b d i v i s i o n  
d e v e l o p m e n t  w o u l d  not be t a x a b l e  u n t i l  the lots w e r e  sold. O n c e  
land is s u b d i v i d e d ,  r o a d s  a r e  c o n s t r u c t e d  and o t h e r  i m p r o v e m e n t s  
a r e  p u t  in place, the a v a i l a b l e  lots b e c o m e  the s a l e  i n v e n t o r y  of 
the real e s t a t e  d e v e l o p e r .  An e x e m p t i o n  fr o m  t a x a t i o n  of t h e s e  
lots w o u l d  g i v e  the e x e m p t e d  d e v e l o p e r  a n  u n f a i r  a d v a n t a g e  o v e r  
o t he r  devel opers with w h i c h  it was in competition.

B e c a u s e  th i s  p r o v i s i o n  is n o t  in e x i s t i n g  T i t l e  29 and 
b e c a u s e  t h e r e  is p o t e n t i a l  c o n t r o v e r s y  i n v o l v e d ,  I r e c o m m e n d  th a t



- 2 -

i t  n o t  be i n c l u d e d  in HB 172, a h o u s e k e e p i n g  bill. As a s e p a r a t e  
bill, I b e l i e v e  t h a t  t h e  B o r o u g h  w o u l d  s u p p o r t  a d e f i n i t i o n  
b e t w e e n  a t a x a b l e  s u b d i v i s i o n  d e v e l o p m e n t  and tax e x e m p t  l ands 
w h i c h  h a v e  b e e n  s u r v e y e d  and h a v e  c o n s t r u c t e d  roads.

S i n c e r e l

S t e v e n  H. M o r r i s s e t t  
B o r o u g h  A t t o r n e y

e r

cc: S t e v e  V a n S a n t ,  B o r o u g h  A s s e s s o r



K E f t i A B  P E W I f t S S U L A  B O R O U G H

BOX 850 • S O L D O T N A .  A L A S K A  99669 
P H O N E  262-4441

STAN THOMPSON 
MAYOR

February 24, 1983

TO: Stan Thompson, Mayor

FROM: Don Thomas, Assessor

SUBJECT: Native Lands, Title 29 Revisions - / / /

P + 4 J >  I  V O  -  (  f f  I

By the definition included in the work draft of Title 29 the Kenai 
Peninsula Borough would loose approximately 13.9 Million in assessed 
valuation. This would equal about $41,727 based on a 3 mill average.

This would also put the Native lands in a better position to develops 
and compete, in the open market, if they wishcxl. They could do all the 
preliminary work, such as roads, utilities, survey, and hold the property 
for the highest return, and still not pay taxes. —  ^ -

r i r ~ >y  ~  - iZ '". ^ t o  o — £ 0  ■£**. ~  <
\"lc currently have 13.9 million in assessed value that the different 
regions have been paying taxes on. We have had them on the tax rolls 
for 4 or 5 years and they paid their taxes without paying under protest.

Cook Inlet 
Ninilchik 
Seldovia Native 
Slamatoff 
English Bay 
Port Graham

Total

7,281,205
924,950

2,882,300
589,500

2,708,800
1,068,000

15,454,755

\
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Alaska ^tate legislature

B arbara L acher, C hairm an
Mae Tischcr, Vice-Chairman 

Randy Phillips 
Milo Fritz 

Don Clocksin 
Jack McBride 

Mike Szymanski

Pouch V 
Juneau, Alaska 99'Jll

Room 104
State Capitol

Juneau, Alaska 99811

House of Representatives 
Committee on Community & Regional Affairs

TO Committee on Community and Regional Affairs

FROM Staff

DATE: April 25, 1983

RE House Bill 172 amendment 1

Page 35, line 4:

After "request" insert "by a member of the governing body"

Page 35, line 5:

Delete "and"

Page 35, line 6:

After "request" insert "by a member of the governing body"

Page 35, line 8:

Delete "." insert ";"

Page 35, after line 8:

Tnsert "(4) a municipal employee or official, other than a member of 

the governing body, may not participate in any official action in which 

the employee or official has a substantial financial interest.

(b) If a municipality fails to adopt a conflict of interest 

ordinance within 180 days after July 1, 1983, the conflict of interest 

provision of this section is automatically applicable to and binding 
upon that municipality."

Page 35, line 9:

Delete "(b)" and insert "(c)"

Page 163, line 24:

Delete "allocable" insert "allocatable"



Alaska ila te  legislature

Barbara Lachcr, Chairman Room 104
Mae TLscher, Vice-Chairman , State C J>ilol

.... Juneau, Alaska 99811
Randy Phillips

Milo Fritz Pouch V
Don Clocksin Juneau, Alaska 99811
Jack McBride

Mike Szymanski .
House of Representatives 

Committee on Community & Regional Affairs
House of Representatives 

Committee on Community & Regional

TO: Committee on Community and Regional Affairs

FROM: Staff

DATE: April 25, 1983

RE: House Bill 172 amendment 2

The following changes are proposed by Ginny Chitwood, Alaska Municipal 

League.

Page 68, lines 5-7:

Delete section 29.26.250.

Page 68, line 15:

Delete "grounds of", insert "reasons for".

Page 68, line 24:

Delete "grounds" insert "reasons".

Page 69, lines 20,24:

Delete "25", insert "35".

Page 71, line 18:

Delete "grounds of" insert "reasons for".

Explanation: The issue of determining the sufficiency of grounds for a

recall election was discussed by the committee. It appeared that a 

concensus was reached to eliminate the requirement for providing legal 

grounds to conduct a recall election and to increase signatory 

requirement's for tlie petitioners.



Alaska ^tate KjEgislature
Barbara Lachcr, Chairman

Mac Tischer. Vice-Chairman 
Randy Phillips 

Milo Fritz 
Don Clocksin 
Jack McBride 

Mike Szvmanski

Pouch V 
Juneau, Alaska 99811

Room 104
State Capitol

Juneau, Alaska 99811

House of Representatives 
Committee on Community & Regional Affairs

TO: Committee on Community and Regional Affairs

FROM: Staff

DATE: April 25, 1983

RE: House Bill 172 amendment 3

Page 76, lines 19 and 20:

Delete "determine fair market value" insert "acquire the certificate, 

equipment and facilities of the carrier, or that portion of the 

certificate that would be affected".

Explanation: The right of eminent domain is not used to determine fair

market value. The determination of fair market value is a step in the 

process of exercising eminent domain. As written, the statement may not 

meet the intent of allowing municipalities to excercisc the right of 

eminent domain to acquire certificates or property.



B arbara L achcr, C hairm an
Mae Tischer, Vice-Chairman 

Randy Phillips 
Milo Fritz 

Don Clocksin 
Jack McBride 

Mike Szymanski

Alaska Btatz ^legislature

House of Representatives 
Committee on Community & Regional Affairs

Pouch V 
Juneau, Alaska 99811

Room 1(M
State Capitol

Juneau, Alaska 99811

TO: Committee on Community and Regional Affairs

FROM: Staff

DATE: April 25, 1983

RE: House Rill 172 amendment A

Page 126, line 3:

Delete "$100,000.00" insert "$20,000.00".

Explanation: During Committee review of House Bill 172, there appeared

to be a concensus of the committee that the minimum value of property to 

be foreclosed upon without notification to the owner by certified mail 

is too high ($100,000.00).



A lask a  ^tate iGcgtfilaturc
Barbara lachcr. Chairman

Mac Tischer, Vice-Chairman 
Randy Phillips 

Milo Fritz 
Don Clocksin 
Jack McBride 

Mike Szymanski

Pouch V 
Juneau, Alaska 99811

Room 104
State Capitol

Juneau, Alaska 99811

House of Representatives 
Committee on Community & Regional Affairs

TO: Committee on Community and Regional Affairs

FROM: Staff

DATE: April 25. 1983

RE: House Bill 172 amendment 5

Page 204, lines 7 and 8:

Recommend change to read:

Sec. 85. AS 29.45 "as enacted in Sec. 11 of this Act is effective on 

January 1 of the year following enactment.

Explanation: HB 172 may be enarted into law in 1983 or 1984, depending

on legislative action. The amendment will avoid the possibility of a 

"split" tax year and will provide time for municipal planning purposes.



Alaska i^tatc legislature
Barbara Lachcr, Chairman

Mae Tischer, Vice-Chairman 
Handy Phillips 

Milo Fritz 
Don Clocksin 
Jack McBride 

Mike Szymanski

Room 10-4
State Capitol

Juneau, Alaska 99811

Pouch V 
Juneau, Alaska 99811

House of Representatives 
Committee on Community & Regional Affairs

TO Committ on Community and Regional Affairs

FROM Staff

DATE: April 25, 1983

RE: House Bill 172 amendment 6

The attached letter of intent and proposed language for implementation 

was prepared during hearings of SB 1, comparison legislation to HB 172.

Present law requires first class and home rule cities in the unorganized 

borough to accept the responsibility for delivery of Educational 

services. It is perceived that the requirement to be responsible for 

educational services may be a deterrant to certain cities or areas to 

organizing or upgrading to first class or home rule status The 

opposition for a city to assume the educational powers cot..d come either 

from an existing REAA or the city

The proposed change to 1IB 172 would resolve the issue of the assumption 

of education powers by vote of the residents in the city and in the

REAA



Barbara Lacher, Chairman
Mae Tischer, Vice-Chairman 

Randy Phillips 
Milo Fritz 

Don Clocksin 
Jack McBride 

Mike Szymanski

Alaska ^tatc ffiegtfilature

House of Representatives 
Committee on Community & Regional Affairs

Pouch V 
Juneau, Alaska 99811

Room 104
State Capitol

Juneau, Alaska 99811

TO: Committee on Community and Regional Affairs

FROM: Staff

DATE: April 25, 1983

RE: House Bill 172 amendment 7

During Committee review of HB 172 there was discussion but no apparent 

concensus concerning the exemption of greenhouses from assessement at 

full valuation for taxation purposes (Page 109, line 22).

The existing law does not give special treatment for greenhouses. The 

intent of providing special tax treatment for farm lands (not including 

barns, houses, sheds, etc.) was to assist the farmer in resisting the 

pressures of urban growth rather than being forced to subdivide farm 

land because of inflated land values. The effect of the n e w  language is 

to provide a special tax treatment for greenhouses, including commercial 

greenhouses raising ornimental flowers.



B arbara L achcr, C hairm an
Mat- Tischer, Vice-Chairman 

Randy Phillips 
Milo Fritz 

Don Clocksin 
Jack McBride 

Mike Szymanski

Alaska ^tate Hegtalature

House of Representatives 
Committee on Community & Regional Affairs

Pouch V 
Juneau, Alaska 99811

Room 104
State Capitol

Juneau, Alaska 99811

TO: Committee on Community and Regional Affairs

FROM: Staff

DATE: April 25, 1983

RE: House Bill 172 amendment 8

Sec. 29.45.030 dealing with required tax exemptions contains new 

language that defines "developed" for the implementation of a required 

federal tax exemption (Page 105, line 10). The new definitions are 

supported by Alaska Native Corporations and are opposed by 

municipalities. Similar definitions were added as last minute floor 

amendments during legislative action on the municipal code revision in 

1982 which were, in large part, responsible for the subsequent 

Governor's veto.

Jn that the purpose of HB 172 is to administratively revise Title 29 

into a usable document and not to make substanative or controversial 

changes, staff recommends that all new materials pertaining to the 

federal tax exemption, including references to reverting to an 

undeveloped state, be deleted from HB 172 and that the issue be 
addressed in separate legislation.



Alaska ICegiBlature
Barbara Lacher, Chairman

Mae Tischer, Vice-Chairman 
Randy Phillips 

Milo Fritz 
Don Clocksin 
Jack McBride 

Mike Szymanski

Room 104
State Capitol

Juneau, Alaska 99811

Pouch V 
Juneau, Alaska 99811

House of Representatives 
Committee on Community & Regional Affairs

M E M O R A N D U M

TO Committee on Community and Regional Affairs

FROM r’taf f

DATE: April 25, 1983

RE House Bill 172 proposed amendment number 9

The attached amendment proposed by representatives of utility companies 

is a significant change from present law.

The net effect of the amendment- is to prohibit municipalities from 

regulating utilities unless the type of regulation proposed or the 

particular utility is also subject to regulation by the Alaska Fublic 

Utilities Commission. Stated in another way, if the Alaska Public 

Utilities Commission does not or can not regulate a utility or a matter 

pertaining to a utility, then ° municipality may not impose a 

regulation.

Present law provides municipalities the power to regulate utilities and 

matters pertaining to utility services t:o the extent the utilities are 

not regulated by the Alaska Public Utility Commission.

Tn several instances, the regulation of a condition of service by a 

utility company, or the regulation of a utility company is optional for 

the Public Utilities Commission, err optional for the utility.

Tn cases where utilities are not regulated by the Alaska Public 

Utilities Commission, Municipalities generally feel they need to have 

the authority to exercise regulatory powers. On the other hand, utility 

companies believe that; if the Alaska Public Utility Commission does not 

regulate them, then the municipalities should not have the authority to 

provide regulation.



Sec. 29.40.210. ACTIVITIES.AUTHORIZED BY STATE OR FEDERAL 

AGENCIES, (a) Ordinances, regulations, permit decisions, coastal 

management or other land use plans adopted or promulgated under 

AS 29.35.180,, AS 29.40 or AS 46.40 may not preclude or otherwise 

impede a hydrocarbon, mineral or geothermal exploration, develop-- 

ment or production activity or project-conducted pursuant to a 

lease, license, permit or other authorization issued by a state 

or/federal regulatory agency or department having jurisdiction 

over the activity or project. 7-

(b) The provisions of this section apply to home rule and 

general home rule and general law municipalities.



HB 172

P a g e  33, a f t e r  l i n e  28, insert:

"(26) A S  2 9 . 3 5 . 0 6 0  ( f r a n c h i s e  and p e r m i t s ) "
R e n u m b e r  f o l l o w i n g  p a r a g r a p h s  a c c o r d i n g l y .

P a g e  33, a f t e r  l i n e  29, insert:

"(28) AS 2 9 . 3 5 . 0 7 5  ( d i s p u t e s  and c o n f l i c t s  w i t h  s t a t e  
c e r t i f i c a t e d  u t i l i t i e s ) "

R e n u m b e r  f o l l o w i n g  p a r a g r a p h s  a c c o r d i n g l y .

P a g e  74, l i n e  12, d e l e t e :  

" u t i l i t y  s e r v i c e s , "

P a g e  77, a f t e r  l i n e  6 add a new s u b s e c t i o n  to read:

"(c) T h i s  s e c t i o n  a p p l i e s  to h o m e  r u l e  and g e n e r a l  
law m u n i c i p a l i t i e s . "

P a g e  77, l i n e s  7 t h r o u g h  22, d e l e t e  p r e s e n t  l a n g u a g e  and 
r e p l a c e  it w i t h  the f o l l o w i n g :

" S e c .  2 9 . 3 5 . 0 7 0 .  P U B L I C  U T I L I T I E S .  (a) T h e  
a s s e m b l y  f o r  the a r e a  o u t s i d e  all c i t i e s  in the b o r o u g h  
a n d  t h e  c o u n c i l  a c t i n g  f o r  t h e  a r e a  in a c i t y  m a y  
r e g u l a t e  a u t i l i t y  s e r v i c e  a n d  f i x ,  e s t a b l i s h ,  a n d  
c h a n g e  t h e  r a t e s  a n d  c h a r g e s  i m p o s e d  f o r  a u t i l i t y  
s e r v i c e  p r o v i d e d  to the m u n i c i p a l i t y  or its i n h a b i t a n t s  
by a u t i l i t y  e x c e p t  to the e x t e n t

(1) t h e  u t i l i t y  is s u b j e c t  to r e g u l a t i o n  u n d e r  AS 
42 . 0 5 ;  or

(2) m u n i c i p a l  r e g u l a t i o n  is p r o h i b i t e d  b y  AS 
4 2 . 0 5 . 7 1 1  (k) or o t h e r  law.

(b) A m u n i c i p a l i t y  m a y  p r o v i d e  for a r e a s o n a b l e  
d e p o s i t  f o r  m e t e r s  a n d  s e r v i c e  to be g i v e n  if i n t e r e s t  
is p a i d  on the d e p o s i t .

(c) A m u n i c i p a l i t y  t h a t  o w n s  or o p e r a t e s  a u t i l i t y  
m a y  e x t e n d  s e r v i c e  to  a d j a c e n t  a r e a s  o u t s i d e  i t s  
m u n i c i p a l  b o u n d a r i e s .  For that  p u r p o s e  the 
m u n i c i p a l i t y  m a y  a c q u i r e ,  m a i n t a i n ,  a n d  o p e r a t e  u t i l i t y  
f a c i l i t i e s  t o g e t h e r  w i t h  n e c e s s a r y  i n t e r e s t s  in real 
p r o p e r t y  outside: its m u n i c i p a l  b o u n d a r i e s .

(d) U n l e s s  a u t i l i t y  is o w n e d  b y  t h e  m u n i c i p a l i t y  
t h a t  i s  r e g u l a t i n g  i t ,  a l l  r a t e s ,  c h a r g e s ,  a n d  
r e g u l a t i o n s  s hall  be e s t a b l i s h e d  b y  the m u n i c i p a l i t y  in 
a c c o r d a n c e  w i t h  a n  o r d i n a n c e  t h a t  p r o v i d e s  p r o c e d u r e s  
for r e g u l a t i n g  s e r v i c e  and e s t a b l i s h i n g  and c h a n g i n g



r a t e s  a n d  c h a r g e s .  T h e  o r d i n a n c e  s h a l l  p r o v i d e  f o r  

p r o c e d u r e s  n e c e s s a r y  t o  g u a r a n t e e  d u e  p r o c e s s ,  

i n c l u d i n g  n o t i c e  a n d  h e a r i n g  r e q u i r e m e n t s .  R a t e s  a n d  

c h a r g e s  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n  s h a l l  b e  

r e a s o n a b l e  a n d  p e r m i t  a f a i r  r e t u r n  o n  i n v e s t e d  

c a p i t a l .

( e )  A  d i s p u t e  i n v o l v i n g  a  u t i l i t y  c e r t i f i c a t e d  u n d e r  

A S  4 2 . 0 5  a s  t o  t h e  r e a s o n a b l e n e s s  o f  t h e  f e e s  f o r  o r  

t h e  t e r m s ,  c o n d i t i o n s ,  o r  e x c e p t i o n s  t o  a  p e r m i t  t o  u s e  

m u n i c i p a l  s t r e e t s  s h a l l  b e  d e c i d e d  u n d e r  A S  4 2 . 0 5 . 2 5 1 .

( f )  I n  c a s e  o f  a  c o n f l i c t  b e t w e e n  t h e  p r o v i s i o n s  o f  

t h i s  s e c t i o n  a n d  A S  4 2 . 0 5  o r  c o n c e r n i n g  a n  a c t i o n  

t a k e n  u n d e r  t h i s  s e c t i o n  o r  A S  4 2 . 0 5  i n v o l v i n g  t h e  

r e g u l a t i o n  o f  s e r v i c e  o r  t h e  r a t e s  o r  c h a r g e s  o f  a 

u t i l i t y  c e r t i f i c a t e d  u n d e r  A S  4 2 . 0 5 ,  t h e  p r o v i s i o n s  o f  

A S  4 2 . 0 5 . 6 4 1  a p p l y .

( g )  T h i s  s e c t i o n  a p p l i e s  t o  h o m e  r u l e  a n d  g e n e r a l  

l a w  m u n i c i p a l i t i e s . ”

P a g e  1 9 5 ,  a f t e r  l i n e  2 2 ,  a d d  a n e w  s e c t i o n  t o  r e a d :

" *  S e c .  6 2 .  A S  4 2 . 0 5 . 7 1 1  i s  a m e n d e d  b y  a d d i n g  a n e w  

s u b s e c t i o n  t o  r e a d :

(k) A  p u b l i c  u t i l i t y  t h a t  i s  e x e m p t  o r  p a r t i a l l y  

e x e m p t  u n d e r  (d) t h r o u g h  (j) o f  t h i s  s e c t i o n  f r o m  t h e  

p r o v i s i o n s  o f  A S  4 2 . 0 5 . 0 1 0  -  4 2 . 0 5 . 7 2 1  m a y  n o t  b e  

r e g u l a t e d  b y  a m u n c i p a l i t y ."
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M ay 20, 1983

Bob Harris
H ou se  C om m un i ty  & Regiona l 

Affairs Committee 
P ou c h V
Juneau, A l a s k a  99811 

FILE: HB 172

SUBJECT: Subs ti tu te U t i l i t y  Language
for Title 29 Revision

Dear Bob:

If the House C o m m u n it y  and R e g io n al  Affa i rs  C om mi ttee wou ld like 
to consider alter n at i ve  language to that w h ic h  has been pr oposed 
for the u t ilities  section of the Tit le  29 revision, m a y  I suggest 
the following. This language, I believe, ac co mmodate s the interests 
of the m u n i c i p a l i t i e s  and of the utilities. It would exem pt from
m u n i c i p a l  re gula t io n  those utilities, including co-ops, w h i c h  have 
elected to exempt themselves from A P U C  re gul at i on  by a vote of the 
subscribers or members. It would also exempt from m u n i c i pa l r e g u­
lation those small electric, telephone and garbage u ti li t ie s  w h i ch  
are p r e s e n tl y  exem pt from AP UC  regulat io n but w h i c h  may come und er 
A P U C  regul at i on  if 25% of the subscrib ers pe tition the co mmission 
for regulation. In addition, it would exempt from mu n i ci p al  r e g u­
lation those utilities w h i c h  the A P U C  itself exempts up on  a findin g 
of no legitimate public interest in re gulation if the c om mi ss ion 
al so  finds that the utility should also be exempt from mu n ic ip al 
regulation. If cable TV is given an exe mption fr om A P U C  regulation, 
and the legi slature believes that it should also be exempt from
m un i ci pa l  regulation, a simple am endment to the f o l l o w i n g  language 
m a k i n g  reference to the statute exemp ti ng  cable T V  would extend
the e x em pt io n to mu nicipal  regu la ti on of cable TV  also. The s u b­
stitute language would be as follows:

AS 29 .35.070 PUBLIC UTILITIES. (a) The a s s e m bl y ac ting
for the area outside all cities in the boro u gh  and the
council a c ti ng  for the area in a city m ay regul at e the 
service and may fix, e s ta blish and change the rates and
charges imposed for a utility service pro vi de d to the m u n i­
cipa li ty or its inhabitants by a ut ili ty e x ce pt  as provided 

in (b).

(b) A  m u n i c i p a l i t y  m a y  not reg ulate a u t i l i t y

(1) to the extent 
AS 42.05; or

it is subject to regul a ti o n under
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(2) exem pt fr om  A l a s k a  Public Ut il it y  Comm is si on r e g u­
lation un de r  AS 42.05.711(d) if the commi ss ion 
finds that no legitimate public interest will be 
served by re gu l at io n  by the commissio n or a m u n i­
cipality; or

(3) exempt from A l a s k a  Pub li c Ut il it y Co mm i ss io n  r e g u­
lation u n de r  AS 42.05.711(e), (f) , (g) , (h) or
(i); or

(4) s p ec i fi c al ly  exempted by law fro m m u n i c i p a l  r e g u­
lation.

(c) The m u n i c i p a l i t y  may pr ovide for a re as o na b le  deposit 
for meters  and service to be given if interest is paid 
on the deposit.

(d) Unless the u t i l i t y  is owned by the re g ul a t i n g  m u n i c i­
pality, all rates, charges and re gulations est ab lished 
u n d e r  this section shall be established as p ro vi ded by 
an ordinance  of the m un ic i p a l i t y  w h i c h  sets forth the 
procedur es  for regu la ti ng service and e s t a b li sh i ng  and 
c ha ng ing the rates and charges of the utility. The 
or d in a nc e  shall pr ovide for notice, he ar in g and other 
procedur es  n e c e s s a r y  to gu ar antee the util i ty  due p r o­
cess. The rates and charges e stabli sh ed  shall be 
re as on ab le  and shall permit a fair return on invested 
capital.

(e) This section applies to home rule and ge neral lav; 
muni ci pa lities.

Gerald L. Sharp 
C it y /Boroug h At to rney



F o l l o w i n g  is  t h e  1 9 8 4  d r a f t  p o l i c y  s t a t e m e n t  p r e p a r e d  b y  t h e  A l a s k a  

M u n i c i p a l  L e a g u e  L e g i s l a t i v e  C o m m i t t e e  a n d  B o a r d  o f  D i r e c t o r s  at t h e i r  

s u m m e r  m e e t i n g s .  P l e a s e  r e v i e w  i t  in p r e p a r a t i o n  f o r  t h e  p o l i c y  

s e c t i o n  m e e t i n g s  t h a t  w i l l  b e  h e l d  on  W e d n e s d a y  a f t e r n o o n  a n d  a l l  d a y  

T h u r s d a y  a t  t h e  A n n u a l  L o c a l  G o v e r n m e n t  C o n f e r e n c e  t o  b e  h e l d  in J u n e a u ,  

N o v e m b e r  2-5 ,  1983. C h a n g e s ,  a d d i t i o n s ,  a n d  d e l e t i o n s  w i l l  b e  m a d e  at 

t h a t  t i m e ,  t o  b e  v o t e d  o n  b y  a l l  t he d e l e g a t e s  at t h e  b u s i n e s s  m e e t i n g  

o n  S a t u r d a y ,  N o v e m b e r  5.

1 9 3 4  D R A F T  P O L I C Y  S T A T E M E N T

• • Y.;;- ;  * ' - V v .



PAR'.' I 

TAXATION AND FINANCE

A. LOCAL TAX RELIEF

The League supports state-funded relief for local taxpayers where such relief does not 

reduce the tax base or the tax-levying authority of the municipality and does not adversely 

affect the marketability of municipal bonds.

B. STATE ASSISTANCE IN FINANCING LOCAL GOVERNMENT

1. Funding Legislation Passed in Timely Manner: In order to assist local governments in

financial planning, the League urges the Governor and the Legislature to pass the necessary 

funding legislation for state revenue sharing and local school funding in sufficient time for 

municipalities to incorporate the additional revenues in the annual budgets. The League also 

urges the Governor and the Legislature to pass the necessary funding legislation for on-going, 

state-funded grant and contract programs to local governments in sufficient time to maintain an 

orderly continuation of operations, but in no case later than June 1 of each year. The League 

further advocates that if such funding legislation is not approved by that date, that the 

Legislature authorize funding and disbursement of the on-going programs for the first quarter of 

the year.

2. Administration of Grants & Entitlements: The League supports legislation eliminating 

delay, administrative regulations, and complexity associated with administration of municipal 

entitlements and grants programs by state departments and agencies. Administration of grants 

and entitlements should, when possible, be consolidated in a single state department. The 

League further supports elimination of administration fees deducted by state departments 

administering the grants.

3. Pass-Through Funds and Grants: The League encourages the Legislature to adopt policies 

for pass-through funds to non-profit corporations that do not cause any present or future 

liabilities to the municipality.

S. Population Determination and Impact: The League supports following federal census

practices for determination of population based on residency and encourages the Legislature and 

Governor to recognize the need for a comprehensive policy to alleviate the social and economic 

impact of major development on municipalities by state funding from funds appropriated 

separately from revenue sharing and municipal assistance funding.

C. MUNICIPAL ASSISTANCE/REVENUE SHAKING PROGRAMS

1. Consolidation of Municipal Assistance and State Revenue Sharing Programs: The League

endorses the consolidation of the current Municipal Assistance and State Revenue Sharing 

Programs together with the funding of the consolidated program at a level of at least of the 

prior year's state operating budget so that municipalities can continue to provide important, 

needed services while holding down taxes.

2. State Revenue Sharing: (a) If the Legislature does not consolidate the current State

Revenue Sharing and Municipal Assistance programs, the League supports annual increases in the 

State Revenue Sharing Program. The annual appropriation by the Legislature to the State Revenue 

Sharing Program should include an Increase of the FY BA leglalative appropriation baaed on ouch 

criteria as state population, inflation, cost oi government services, and other timely

considerations.
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(b) In those cases where legislation is approved increasing the state revenue sharing 

entitlement for specific recipients or for a specific purpose, the League advocates that the 

total funding for state revenue sharing be increased accordingly in order to preclude the 

dilution of funding to other recipients.

(c) The League supports an increase in the state revenue sharing minimum allocation to 

$100,000 for each city and $50,000 for each eligible unincorporated community.

(d) The League supports continued full state funding for road maintenance at levels 

determined by the First Session of the 11th State Legislature and adjusted annually to reflect 

increased cost of maintentnce.
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3. Municipal Assistance; (a) If the Legislature does not consolidate the current State 

Revenue Sharing and Municipal Assistance Programs, the League supports the funding of the FY 85 

entitlement at the statutory level of at least 30% of the FY 84 corporate income tax proceeds.

(b) The League further endorses a change to the existing Municipal Assistance Program that 

would provide for the disbursement of municipal assistance funds to all municipalities on 

February 1 of each year.

4. FY 84 Supplemental Appropriation: The League supports the supplemental appropriation of

$10.5 million FY 84 Municipal Assistance revenues to fully fund the entitlement at the level

authorized by state statutes. The League further encourages the Legislature to appropriate and

the Governor to approve this supplemental appropriation by April 15, 1984 so that local 

governments can use the additional funding in setting their 1984 mill levies.

D. OTHER STATE ASSISTANCE PROGRAMS

1. Permanent Endowment For Local Government: The League encourages legislation to place on

the 1984 ballot a constitutional amendment to establish a permanent endowment for local 

governments. The purpose of the endowment would be to establish a predictable source of income 

to fund the programs of state assistance to municipalities. Criteria for developing any 

permanent endowment and allocation of income approach should include equity, predictability, and 

maximum local control.

2.. State-Collected. L.~c.,lly Shared Taxe s: Municipalities in Alaska presently derive

significant revenues from state-collected, locally shared taxes to help mret their basic

operating expenses. The League, therefore, opposes reduction of such revenues through

elimination of such taxes unless other equal sources of revenue are made available to local

governments, or appropriations to compensate for lost revenues are made by the state.

3. Funding of Local Capital Projects: The League supports the establishment by statute of

a "block grant" approach to the state funding of local capital projects in order to allow the 

decisions regarding local capital project priorities to be made at the local level.

E. LOCAL TAXES

1. State-Mandated Exemptions: The League opposes the imposition of state-mandated

exemption of certain classes of property, individuals, organizations, or commodities from the



2. Pavments-in-Lleu: The League endorses the position whereby the state would pay to the

local governments a payment-in-lieu of ad valorum taxes for the state-owned property as well as 

payments for its share of the cost of improvements and services which specially benefit such 

property.

3 . Right To l a x : The League opposes any further effort on the part of the state to levy a 

property tax which would infringe upon the rights of local governments to levy the same rate of 

tax as levied on other property within the taxing jurisdiction.

A. Personal Property: The League supports legislation which would provide for the optional 

exemption or a partial exemption of personal property.

5. Interest Rate Limit: The League supports legislation to remove the limits established in

Title 29, the Municipal Code on the penalty and interest rate for deliquent property and sales

tax payments and allow municipalities to set their own rates.

6 . Waiver of Tax Collection: The League endorses legislation to permit the waiver of

collection of taxes when collection costs exceed taxes due.

F. FORMATION OF NEW MUNICIPALITIES

The League supports legislation to provide adequate funds to assist in the study of the 

feasibility of forming new municipalities and in the formation of newly organized 

municipalities.

C. PUBLIC EMPLOYEES RETIREMENT

The League urges that in any legislation passed which increases benefits under the Public 

Employees Retirement System and Teachers Retirement System, the increased cost be borne by 

contributions from the employees. The League urges the Legislature to recognize the effect on 

participating municipal employers if any amendments are made to PERS and TRS.

.. LOCAL HOSPITAL USE

1. Utilization of Local Health Facilities: Hie League urges the state and federal agencies 

responsible for health care to utilize the local health facilities and to transport patients to 

regional centers only when necessary services are not available,

2. Increased State Funding: The League strongly supports increased state funding of hospi­

tal construction costs and of special hospital and health facility construction and operating 

costs.

3. Separate Funding For Hospitals: The League strongly supports funding of hospital and

heulth facility grants outside the municipal revenue sharing program.

A. Funding for Air Ambulance Services: The League supports a program to cover the cost of

transporting patients to regional health care facilities for treatment in a medical emergency.

I. FISCAL NOTES/STATE MANDATES

1. Fiscal Mot es : The League supports enactment of legislation requiring preparation of

notes assessing the fiscal impact on local government of any proposed bill or regulation, 

including pass-through grants.



2. State Mandates: The League urges passage of legislation which would require the state

to reimburse municipalities for costs they incur in programs or activities mandated by the State 

of Alaska. -:i <

A. SCHOOL SUPPORT

PARI II 

EDUCATION

y'C'

The League supports the concept of a permanent endowment for 

public school education. The income from this endowment would be made available for

1. Permanent Endowm e n t : 

funding

use for public school education expenses and/or capital programs.
v
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2. Funding for Schools: The Constitution of Alaska is very specific in its requirement

that education is the responsibility of the state. Therefore, the League urges the Legislature 

to modify the foundation program formula to reflect the actual cost of public school education 

with awareness toward the different funding needs of public education in the rural and urban 

areas including special education, student transportation (including kindergarten, inclement 

weather, and hazardous bus routes), and community schools. Full funding should not be used as 

a reason for the state to infringe upon the rights of local people to supplement the foundation 

formula or to administer local schools.

3. Funding for School Construction: The League urges the Legislature to support school 

capital projects at full construction level (as defined by the rules and regulations established 

by the Department of Education), and calls upon the Legislature and Governor to fund this amount 

annually. The League also supports legislation under whirr the state will provide fundinL for 

all approved school capital projects to the local district at the time of approval, including 

value of land provided by municipalities for school sites. The League also urges the 

Legislature to assume the total state approved school capital indebtedness incurred by 

municipalities.

A. Funding of State Programs: The League recommends that the Legislature fully fund all

special programs required by state law.

5. Education Program on Abus e: The League recommends passage of legislation that funds

educational programs in the area of substance and person abuse, including staff training, with 

such programs to be optional by each school district.

7. Bilingual Programs: The League recommends that the Legislature continue to provide

funding for multi-cultural programs and for bilingual programs to assist those for whom English 

is not their first language.

8 . Rural BIA Schools: The League urges the Legislature and the Office of the Governor to

continue considering the impact of the transfer of BIA schools in rural areas of the state and 

t-ho leadership in acquiring the funds needed to bring these facilities up to state

' “ M an
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. Reclassification Guidelines: The League urges the Legislature to set up guidelines to

assist communities considering municipal reclassification with the educational system aspects of

6 . PSFP Unit Valu e: The League strongly urges the Legislature to resume the policy

establishing the amount of the public school foundation support unit value two years in advance.



the transfer, to include, but not be limited to, feasibility studies, transfer of funds and 

control, transfer of assets, and resolution of disputes.

B. ASSEMBLY/COUNCIL-SCHOOL BOARD RELATIONSHIPS

The League supports legislation to clarify assembly/council-school board relationships and 

opposes legislation which would diminish assembly/council authority in education matters.

C. PUBLIC COMMUNICATIONS

1 . Education by Satellite: The League encourages state and federal governments to improve

satellite communication facilities for education in the state. The telecommunications system 

should provide a harmonious balance of instruction for student-teacher interaction.

2. Televising of Legislative Sessions: The League urges full funding of the limited tele­

vising of legislative sessions to assure that the general public has the greatest access 

possible, not only to floor sessions, but also to major committee hearings and teleconferencing, 

but not to interfere with the normal state satellite program.

PARI 111 

PUBLIC SAFETY

A. ALCOHOL/DRUGS

1. Public Intoxication: The League supports legislation which w o u M  amend the State

Alcoholism Act to include public intoxication as an offense so as to provide the court with 

alcoholism treatment as an alternative to incarceration in order to provide a measure of control 

in the initial phase of rehabilitation and, additionally, to streamline the process of involun­

tary commitment within the State Alcoholism Act.

2. Alcohol A Substance Abuse and Domestic Violence: The League recognizes the serious

individual and public safety problems that exist in all communities in Alaska as 

alcohol and substance abuse and domestic violence. It supports the enforcement of 

Violence sections of Title 9, Code of Civil Procedure (AS 09.55.600 - AS 09.55.5A0) 

of the state as a public safety priority. It further supports financial support 

and programs within communities to meet the needs of 'ictims. The League further 

establishment and utilization of mandatory rehabilitation programs for offenders 

violence cases as an alternative to incarceration.

a result of 

the Domestic 

in all parts 

for shelters 
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3. Drug Enforcement Units: Recognizing the state-wide and interstate nature of narcotic

and dangerous drug traffic, the League recommends full state support of state-wide and metro­

politan drug enforcement units.

B.. PURL1C SAFETY TRAINING

1. Local Safety Training: The demand for trained competent local police and fire depart­

ments is accelerating throughout Alaska. The League urges the Legislature to assure that full­

time and volunteer police, fire, and emergency medical personnel throughout the state have 

access to adequate facilities and program resources for training of local safety people and to

.
2. Public Fire Education and Arson Investigation: The League urges the state to establish

a comprehensive public fire education program and a comprehensive statewide arson investigation



program, through the state fire marshall's office, that will utilize professionally trained fire 

educators. ^
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3. Village Public Safety: The League supports the Village Public Safety Officer Program to

include all village communities in Alaska. The League further supports the continuation and 

expansion of the VPSO Program, which constitutes the only access to law and order available 

within small rural communities. The League urges the Legislature to ascertain that adequate 

funding continues to be made available to provide for the salaries, support, and training of 

these officers.

C.- OOIIKT SYSTEM
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1. Use of TV Capacity; The League encour-.g^s the Court System to make maximum use of TV 

capacity for arraignment, grand jury, and similar court functions to release the burden on 

highly trained public safety personnel.

2. Judicial Presence: The League supports the funding of a judicial system that would 

assure the presence of a judicial officer in each commy-tity in the state when the need arises.

D. STATE ASSISTANCE PROGRAMS '

1. Police Standards Council; The League supports full state funding for the Alaska Police 

Standards Council to provide the training necessary for municipal police officers to meet the 

requirements of the Police Standards Act and recommends increased funding to the Council for 

specialized police training programs.

2. Detentlo:. Costs: The League recommends that costs associated with prisoner care and 

prisoner transportation be borne by the state. When a municipal police officer makes an arrest 

for a /iolation of either a state or municipal law, the state should assume the legal and 

financial responsibility for the prisoner as soon as the prisoner is presented to a magistrate 

or a correctional facility.

3. Civil Defense: The League supports full state and federal funding of civil defense and 

emergency preparedness activities, particularly in regards to emergency communications, medical 

and food supplies.

A. Fire Fighting Equipment: The League supports full funding for basic fire fighting

equipment which meets minimum Insurance Services Office (ISO) or state criteria for small Alaska 

cities and fire service districtf.

E. CORRECTIONS FACILITIES

1. Short Term Detention: Recognizing that corrections is a state function, the League 

urges the state to fund the construction and operation of short-term detention facilities within 

local communities, or pay the cost of construction of new facilities to local communities and 

contract with local communities for the care of prisoners.

2. Long-Term Maximum Security: Recognizing t h u r  the determinate sentencing provisions of 

the State Crime Code will increase the volume of long-term state prisoners and the fact that the 

Federal Correctional System which currently houses this state's long-term prisoners has reduced 

its level of prisoner acceptance from the state, the League urges the immediate funding and 

construction of a long-term maximum security correctional facility within the state.



F. ANI M A L  CONTROL

The League requests an amendment to Prohibited Use of Decompression Chambers sections of 

Title 3, Agriculture and Animals (AS 03.60.005) to state that the use of decompression chambers 

shall be regulated by the Department of Environmental Conservation. DEC regulations shall 

contain all the information necessary to ensure the humane disposal of animals.

PARI IV 

LAND USE

A. LOCAL OPTIONS

m .
The League feels strongly that laws pertaining to the powers of local planning and zoning 

must allow for the greatest flexibility at the local level.

B. LAND SELECTION

1. Easements: The League urges modification of state statutes which encourage the

undesirable, practice of blanketing all waterways within municipal selections with reservations 

for public easements and unnecessarily encumbering patents with undefined easements. The 

League, however, supports the policy of preserving needed specific rights-of-way and easements 

which provide for present and future public access.

2. Conveyance and Land U s e : The League urges (A) immediate conveyance of native and state 

lands presently identified and jointly agreed upon for selection, and ( $  the state move 

expeditiously to convey lands to municipalities with the least amount of encumbrance and

restrictions. The League encouragefej^fundinc of a cooperative intergovernmental land use

planning commission to expedite land conveyance that considers municipal, state, and federal 

lands affected by the land selection process.

3. Energy Project Sites and^Rights-of-May: The League urges the state selection of poten­

tial hydroelectric and alternative energy project sites by providing headwater rights, sites for 

dam sites, corridors for water and electric transmission lines, power houses, associated sub­

stations, and all attendant facilities. Xbe-Le*gufi^iK-h<H^uppari^thh-pTtrsErv.Trron~of~righes- 

ofiuay— acr-oss— a  14— land— selected— and— el-ass-i-Li-wl—-for—-the— purpose of providing fxn— future'

xuM vc±j-nr.t<nn o f  p u h l  <r  ...irrpz.i-nf v . iH  m ir— t-ype-K .

A. Fish Ladder and Hatchery Sites: The League urges that potential fish ladderAind fish

hatchery sites be selected by the state. The sices would be those identified by the FRED 

division of ADF&G and aquaculture organizations, formally organized within the State of Alaska.

S- /\ -_______
C. HISTORIC AND RECREATION SITES

1. Monuments & Hlscorlc Sit es : In order to help municipalities to retain as much as

possible of Alaska's colorful and historic post, the League supports continuation of a state 

matching grant program and funding for acquisition, maintenance, and rehabilitation of 

monuments, historic sites, and rights-of-way.

2. Outdoor Recreation Sit es ; In order to help municipalities to provide local outdoor

recreation sites, the League supports the establishment of a state matching grant program to be 

used to assist in the cost of projects initiated by communities to acquire, develop, or extend 

local outdoor recreation sites and facilities.



3. Recreational Opportunities: Since many of Alaska's citizens recreate outside of local

government jurisdictions in which they reside, the League urges the state to exercise its

responsibility to provide a broad spectrum of recreation opportunities for all Alaskans. The 

League strongly supports adequate funding for improved development and maintenance of accessible

parks, recreation areas, and trails.

D. COASTAL MANAGEMENT
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1. Local Control; The League supports continued and maximum local control in the

development, ma'.agement and implementation of coastal planning and policies.

2. Extra-Territorial Planning: The League supports the concept of "extra-territorial"

planning by municipalities in the unorganized borough with statutory provisions to permit the

Alaska Coastal Policy Council to adopt the "extra-territorial" planning as part of the Alaska

Coastal Management Program, provided that the planning process allows for participation and 

comment by all affected private and quasi-public parties and is mutually agreed on by affected 

local governments, until such time as a resource district plan is adopted.

3. A gency Review of Local District Programs: All state and federal agency comments and

recommendations must be made expeditiously by these agencies prior to local government

conceptual approval of the district plan.

A. Coastal Leasing: The League discourages the state from pursuing oil, gas, tideland, or

mineral leasing activity in a coastal area until a local coastal management plan is in effect or

the deadlines for establishment of that plan have expired.

Financial Support; The League encourages state financial support of the Alaska Coastal 

Management Program.

E. SUBDIVISIONS

1. Proof of Approval: Subdivision of land is a major factor in community development,

creating patterns which have long lasting effects. Although present legislation clearly

recognizes the need for regulation of subdivisions, means of enforcement are inadequate. The

League supports legislation which would require proof of approval by local authorities prior to

the filing of an Instrument, including those filed by the state, which would change the

boundaries of land and prior to any judicial partition of real property.

2.' Compliance with Local Ordinances: The League urges passage of legislation which 

requires the State of Alaska to comply with all local subdivision ordinances and regulations in 

connection with state land disposal programs. The state should meet the same local requirements 

Imposed on private citizens.

F. STATE LAND DISPOSAL
-i '• . .. . •
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1. Improvement Funding: Recognizing the pressure on both state and municipal governments

to dispose of land, the League supports a cooperative effort by Che state and municipalities to

dispose rf land in a continuous and orderly manner. The League also supports state funding to 

provide planning grants, funds for necessary access roads, survey costs for land scheduled for

2. M a m 'nted Programs: The League continues to oppose any state mandated program regarding

disposal of municipal selected land relative to timing, size, or use.



3 . Compliance with Municipal Planning: The League supports state legislation or adminis"

ration policy which would require state land disposals to recognize local planning efforts, such 

as comprehensive plans and coastal management plans, including existing or planned municipally 

approved trails, by means of right-of-way dedication.

PART V

TRANSPORTATION, DOCKS, AND PORTS

A. TRANSPORTATION PLANNING

1. DOT/PF Reorganization: The League supports the further regionalization and localization, 

where appropriate, of .he Department of Transportation and Public Facilities to increase local 

knowledge and efficiency of the department.

2. Rights-of-Way: With the difficulty in acquiring public rights-of-way throughout the

state, primarily due to different land classification and ownerships, the League supports the 

identification of adequate corridors for construction for public access through such lands and 

early acquisition of adequate rights-of-way.

3. Transportation Sy stems: (a) The League continues to support state planning for a state

transportation system comprised of marine and land highway components. This system would

embody: (1 ) shorter ferry runs between communities with extensions to the land highway system 

and by the utilization of high speed ferries and end-loading vessels with more frequent ferry 

service with minimal on-board facilities for passengers, and (2 ) transportation of freight by 

surface, water, and air and to include specific provisions addressing the needs of individual 

communities for docks, dredging, and riverbank stabilization, with priority consideration to 

communities not connected to the state's highway or rail system.

(L) The League urges the review of all transportation resources within a community in the 

development and support of transit programs to meet local mobility needs.

l*. Ports and Harbors: Since Alaska's economy depends heavily upon ocean and inland water

shipping, fishing, and other marine travel, the League finds the existing port and harbor grant 

programs to be inadequately funded and urges expansion of these programs. Major port and harbor 

facility plans should be prepared and developed consonant with the municipalities' plans.

B. SURFACE TRANSPORTATION

1. Railroad System: The League supports efforts towards an expanded and improved railroad 

system to better serve all areas of Alaska, including, but not limited to, extension to 

additional tide-water ports, and to link the State of Alaska with Canodian rail facilities. The 

League supports the transfer of the Alaska Railroad, including all present and future needed 

rights-of-way.

2. H ighways and Trails: a. The League supports implementation of a scheduled maintenance 

program encompassing the entire Alaska primary road system.

b. Since the Alaska economy depends on the existence of transportation routes, the League 

supports the continued use and expansion of the state highways and trails systems. In view of 

the increased use of bicycles, the League urges that new state roads and state road 

construction, whenever feasible, have provisions for safe use by bicyclists and pedestrians.



c. The League urges that a program of permanent trail marking be established and funded by 

the state.

C. AIR TRANSPORTATION

1. Construction Assistance: The League supports an equitable approach to state construc­

tion assistance for all airports and supports the concept of continued expansions and upgrading 

, of airports, airport facilities, and air navigational aids in Alaska. The League urges the 

state to provide increased levels of funding to provide for these facilities.

i.2. Maintenance: The League supports the adequate funding and maintenance of airports, in­

cluding dust control measures when appropriate.
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3. Air Service: The League strongly recommends the State of Alaska maintain the. level of 

essential air service established in the deregulation act for Alaska communities to maintain the 

provision that allows these communities to be served by large (jet) aircraft.

A. Land Transfer: The League supports transfer to municipalities of federal and state lands 

to provide for needed construction and expansion of municipal airport facilities and operations.

D. MARINE TRANSPORTATION

1. Citizens Advisory Committee: The League supports creation of a marine highway citizen's

advisory committee to develop an action plan for correcting maintenance, scheduling, reser­

vations, and personnel attitude problems and for implementing a program of major and minor 

in-state ferry maintenance.

2. Expansion of the Alaska Marine Highway: With the ongoing development of natural re­

sources in Alaska, the League supports legislation which will expand the Alaska Marine Highway 

to Western Alaska and improve transportation to tie the Central Alaska ports in with the 

Aleutian Alaskan ports, and further supports the expeditious procurement of a number of approp­

riate ocean going vessels to accomplish the expansion of the Alaska Marine Highway System.

3. Efficiencies in Operation: The League supports efforts to provide efficiencies in the

operation of the Alaska Marine Highway System providing these efficiencies are based on publicly 

available economic and technical data. However, the League strongly objects to any reduction in 

existing marine highway systems and strongly urges community input be required prior to estab­

lishing marine highway rates, schedules, and operational changes, and requests public input for 

studies affecting the operation of the Alaska Marine Highway System be solicited on a state-wide 

basis.

A. Jones A c t : The League urges the state join in requesting modification of the Jones Act 

limits on the time permitted and number of port calls in Alaska by foreign bottom ships.

\ " * •**
5. Shipping Corridors: The League requests that the State of Alaska support mandatory

shipping corridors within Alaska waters whenever local communities request such mandatory 

shipping corridors.

6 . Acquisition: The League supports transfer to municipalities of federal and state lands 

to provide for needed expansion of municipal port facilities and operations.



PARI VI 

UTILITIES

A. STATE REGULATION

1. Grants and Loans for Services; The League supports continued funding which would make 

available to the various essential utilities in the State of Alaska direct grants and/or low 

interest loans in ori'.er that they may meet the needs of the citizens served by the utilities.

2. A PU C : The League supports the current statutory exemptions which allow municipal 

utilities to operate in the best interest of the consumer public without regulation by the APUC.

3. Grants /ind Loans for Energy Sources: The League supports the concept of direct grants 

and low interest loans from state funds for the cons!ruction of conventional and alternative 

energy sources, including fossil, hydroelectric, geothermal, wind power, and other means, and 

for the exploration of alternative energy sources, in order that rates paid by the Alaska 

consumer for these necessary services may be set at a reasonable level.

4. Acquisition: In order to eliminate service area conflicts between municipalities and 

utilities, the League supports legislation which would allow municipalities to acquire the 

facilities of a utility under specific terms which would fairly compensate the utility.

5. Utility Relocation Cos ts : The League opposes any effort t:o shift to municipalities the 

cost of all non-municipal utility relocation within existing rights-of-ways associated with 

municipal street work.

B. WATER, SEWER, AND SOLID WASTE

1. Clean Water A c t : Amendments were passed by the US Congress to allow exemption to the 

Clean Water Act with respect to sewage disposal in marine waters with sufficient fluctuation. 

The League opposes any federal regulation for implementing Section 301(h) of the Clean Water Act 

which would unduly burden the Alaska community in receiving these exemptions.

2. Construction Grant Program: The League strongly endorses the concept of the state

paying at least 75% for sewage, solid waste facilities, and water systems constructed by munici­

palities under the State of Alaska Construction Grant Program and that the replacement of 

out-moded systems be grant eligible in the same manner a 3 the installation of new systems. The 

League strongly supports appropriation levels to meet statewide needs.

3. General Fund Support: The League endorses an amendment to federal law which would allow 

general fund support from the State of Alaska and municipalities for operation of sewage treat­

ment facilities.

4. Rural Facilities: The League strongly urges the state, through the Department of 

Environmental Conservation, to assess the needs of rural communities and service districts for 

adequate and appropriate water treatment and waste disposal facilities, including the need for 

operator training and assistance with facility maintenance.

PARI VII 

MUNICIPAL ELECTIONS

A. PLURALITY

The League strongly supports legislation which would permit a municipality to opt out of
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the 40% plurality requirement for election to office and which would clarify the 40% rule for 

municipalities that continue to use it.
* fft't. ‘ *'*" • .*
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B. POLL HOURS

Experience has proven that extension of polling hours has not increased voter turnout and 

has been costly. The League, therefore, opposes legislation which would expand the hours beyond

the present 8 : 0 0  a.m. to 8 : 0 0  p.m.
. V U \  ■ . . .  v .  . • .

C. REGISTRATION M i
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1. State Voter Registration: The League opposes legislation which would eliminate or erode

the state registration system and supports efforts to improve the processing and quality of the

state voter registration system.

2. On-Line Computer Access: The League supports state funding to promote immediate on-line 

computer access for the election supervisor offices of Juneau, Fairbanks, Anchorage, and Nome.

D. ADMINISTRATION

The League strongly supports legislation which consolidates all functions pertaining to 

elections, conflict of interest, and campaign disclosure into one agency.

E. DISCLOSURE RESTRICTIONS

The League opposes imposition upon local governments of cam pai; and financial disclosure 

restrictions. The League urges the Legislature to review the laws and make the reporting 

requirements less onerous than presentl> in effect. The League specifically supports legis­

lation which would exempt from campaign disclosure and/or financial disclosure elected or 

appointed advisory boards as defined in the Services Areas section of Title 29, The Municipal 

Code (AS 29.63.090).

F. VOTER QUALIFICATION

The League supports legislation that would allow a municipality, by ordinance, to require 

persons to be state registered voters in, and residents of, the precinct, district, or service 

area in which they seek to vote.

G. QUALIFICATION FOR ELECTIVE OFFICE

The League supports legislation that would include provisions in Title 29, the Municipal 

Code and Title 14, the Education Code for municipalities to set qualification for all elected 

municipal officials including school board members.

r I' , . . • . • ■
H. TITLE 29 REVISIONS

1. Signature Requirements: The League supports legislation which would clarify the

Initiative and Referendum sections of Title 29, the Municipal Code (AS 29.28.070(b)) to specify

that signature requirements for petitions be based upon the last regular municipal election held

just preceding the date of first circulation of the petition.

2. Recall: The League supports legislation amending the Recall sections of Title 29, The

Municipal Code (AS 29.28.070) to provide .hat the number of signatures required to initiate a 

petition for recall be 35% of the number of voters voting in the last regular municipal election

12



for that office regardless of population of the municipality, and to make recall procedures 

clearer, including provisions to make the grounds more specific.

PARI VIII 

LOCAL GOVERNMENT POWERS

A. LOCAL AUTONOMY

1. Effective Local Government: Because certain restrictions currently exist in the Alaska

Statutes which impede effective independent local government, the League supports legislation 

which would promote more effective and independent local government in all organized boroughs 

and cities, and opposes any legislation which unduly restricts local government operations.

2. Lobbying; The League supports the continued exemption of municipal officials and 

employees from the lobbying reporting requirements under the Lobbying sections of Title 24, the 

Legislative Code (AS 24.45).

3. Anti-Trust L a w s ; The League supports legislation at both the state and federal levels 

placing municipalities in an equal posture with state governments with respect to federal anti­

trust laws.

4. Enforcement of Municipal Ordinances; The League opposes state restriction on enforce­

ment of municipal ordinances and supports legislation clearly establishing local autonomy in the 

creation of mandatory sentences and other remedies for violation of local ordinances.

5. Public Records: The League supports legislation ensuring that local governments are

free to adopt, through ordinance or resolution, their own policies and procedures concerning

local public records.

6 . Utility Regulation: The League endorses the return to municipalities of the authority

to regulate all utilities, other than co-op utilities and utilities that have opted out of the

Alaska Public Utility Commission (APUC) regulation, within their jurisdiction to the extent not 

regulated or specifically exempted from municipal regulation under state law,

7. Interest on Retalnage: The League supports repeal of the application to municipalities

of the Public Construction Contract Payments section of Title 36, Public Contracts Code (AS - 

36.90.001) relating to payment, of interest on retainage on construction contracts.

8 . Eminent Domain; The League strongly supports legislation amending the Prerequisites to 

Taking of Private Property section of Title 9, Code of Civil Procedure (AS 9.55.270) to create a

rebuttable presumption that the choice of the condemning authority has been made in a manner

compatible with the greatest public good and least private injury.

9. Local Construe.-on; Local governments should have autonomy to administer local

construction projects. Title 36, the Public Contracts Code should be amended to permit local 

governments to establish their own notice, reporting, and prevailing wage requirements for local 

construction.

P. PUBLIC EMPLOYEE LABOR RELATIONS

1. Alaska Public Employees Labor Relations A c t : The League strongly opposes anThe League strongly opposes any legis­

lation which would force municipalities to be subject to the provisions of the Alaska Public 

Employees Labor Relations Act. The League opposes just as strongly any legislative efforts to



dictate the provisions of local public employees labor relations ordinances. The League 

supports legislation to allow each municipality at any time to reject or withdraw from the terms 

of  the Alaska Public Employees Relations Act.

2. Binding Arbitration; The League opposes legislation imposing binding arbitration on 

local governments. Such legislation would hinder local governments' ability to determine their 

personnel costs and prevent local governments from having complete control of determining the 

local tax rate.

C. CLASSIFICATION OF MUNICIPAL GOVERNMENTS

The League urges the Legislature to address the classification of municipal governments, 

including the organization of the unorganized borough.

D. TRIBAL/LOCAL GOVERNMENT RELATIONS

The League supports and encourages efforts on the part of the Legislature and other con­

cerned parties to address tribal/local government relations. A

E. TITLE 29 REVISIONS

1. Fundamental Elements; The League encourages the Governor and Legislature to recognize

the significance of the effort to revise Title 29, the Municipal Code and the importance of

maintaining this legislation in a basic form and of insuring that the legislation contain only

the fundamental elements and guidelines for a basic municipal code.

2. Other Proposals: The League requests other proposals which would constitute a  or

policy revisions or innovations in the function of local government be considered in separate

legislation which, if approved, would be incorporated into Title 29 once the revised basic code

has t e n  a d o p t e d s o p p 0 t , 1 4  0  t  T O  fl =

PART IX 

RESOURCES

A. NON-RENEWABLE

1. Oil and Gas Policy: The League supports a clear policy for gas and oil encouraging the 

exploration, production, and processing of state royalty oil and gas within Alaska with due 

consideration for local municipalities.

2. Energy Efficiency: (a) The League urges the federal government, the State of Alaska, 

and League members to design, construct, and use their facilities with an emphasis on energy 

efficiency, as a part of life cycle cost considerations.

(b) The League urges regionalized studies by the state recommending changes in building 

codes which would achieve maximum cost effective energy savings over the lifetime of new 

facilities.

3. C oa l ; In consideration of having a diversified, dynamic Alaska mineral industry and 

recognizing the current importance of petroleum products for energy production and the potential 

for a considerable coal export market, the League urges the state to vigorously encourage the 

development of Alaska's coal resources by private industry.



4 . Mineral Policy: The League strongly urges the administration and legislature to estab­

lish a clear mineral policy to encourage resource development and in-state ore concentration 

and/or reduction.

5. Gas Llqul d s : The League strongly supports optimum use of gas liquids as feed stocks for 

in-state petrochemical development, with coal or other energy sources to be used for the pro­

cessing.

6 . Site Reclamation: The League enccurages the state and federal agencies to vigorously 

enforce reasonable and best use of regulations for the reclamation of mined areas.

7. Alternate Fuels: The League strongly supports the use of alternate fuels (compressed 

natural gas), as a substitute to gasoline or diesel in areas where it is feasible.

3. RENEWABLE

1. Development and Processing Policy: The League requests that the executive and legis­

lative branches of the state establish a policy strongly encouraging the development and 

processing of renewable resources in Alaska, and through appropriate inventory and management 

practice:? make all renewable resources available for development and processing on a sustained 

yield basis. The League encourages a federal/state policy requiring out-of-state and foreign 

processors to comply with federal and state regulations.

2. Study and Development; The League requests the executive and legislative branches of 

the state to accelerate the study, research, development, and marketing of Alaska's renewable 

resources.

3. Fisheries: (a) The League supports legislation for the development of aggressive 

and substantially accelerated marketing studies and market development for Alaska's seafood 

industry, with emphasis on a quality assurance program.

(b) The League requests the State of Alaska take a stronger stance in negotiating with 

respect to salmon interception treaties with foreign nations as well as negotiations with the 

North Pacific Fisheries Management Council with regards to salmon harvest quotas. The League 

urges the state Co carefully evaluate, identify, and attempt to minimize the negative economic 

impact to communities caused as a result of these negotiations.

(c) The League urges the state to provide adequate funding for the full operation of viuble 

FRED hatcheries and continue to support end provide sufficient loans to regional non-profit 

aquaculture associations for expansion of their programs.

(d) The League encourages the state to support modification of the Fisheries Management Act 

(FMA) so that the North Pacific Fisheries Management Council has a greater representation of 

Alaskan delegates.

(e) The League urges the State of Alaska to take a stronger stance in negotiating with the 

North Pacific Fisheries Management Council in opposition to the proposed share-quotn system in 

the halibut fishery.

A. Agriculture: The League supports state encouragement of agriculture through farmland

preservation and opening up of new agriculture lands, with adequate road access within a farm 

area and by encouraging the development, processing, and marketing of Alaska agriculture 

products.



C. HUMAN PESOURCES

1. Alaska Hire: The League supports and encourages, within the confines of the consti­

tution and human resource limitations, any efforts on the part of the Governor and the Legis­

lature to implement an Alaska hire policy particularly within state government.

2. Resources of Institutions of Higher Learning: The League encourages the Legislature and 

Administration to use both human resources and technical resources of the institutions of higher 

learning inside the state over institutions outside the state.

3. Training Incentives; The League supports the development of incentives that would en­

courage contractors and other employers to train and apprentice local workers and encourage 

their employment.

U. Day C are ; The League supports state funding for day care at a sufficient level to 

insure that a high standard of day care is available to Alaska families who desire day care 

and pre-school services.

D. PLANNING

1. Resource Development Projects: The League supports resource development and funding 

policies which provide that state assisted resource development projects substantially impacting 

communities should be approved by the municipalities.

2. Waste Disposal: The League encourages the state to maintain high standards concerning

waste disposal from processing of all resources.

3. Cooperative Planning: The League recognizes the many of the state's most valuable

resource lands are already under private control through mining claims, leases, and conveyances 

pursuant to the Alaska Native Claims Settlement Act. Thus, in furthering its goals of both

resource development and the protection of Alaska's environment, the League urges meaningful,

cooperative planning between the state, municipalities, and appropriate private parties, 

particularly Alaska Native Corporations.

PART X 

ECONOMIC DEVELOPMENT

A. IMPACT

The exploration, development, a-d industrial utilization of renewable and non-renewable

resources, both inside and outside municipal boundaries, creates a substantial and immediate

impact on the need for municipal facilities and services which exceeds the financial ability of 

most municipalities to meet in the short period of time available to hove such facilities and 

services operational. The League urges adoption of legislation which would provide financial 

assistance to municipalities which are facing such impacts. Such legislation needs to establish 

criteria for Impact assistance with appropriate trigger mechanisms to activate such assistance.

B. INCENTIVES

1. Resources: The League supports legislation thct will aid in ths exploration, develop­

ment, and in-state processing of Alaska's raw materials and vast mineral wealth, and urges the 

sta.c to provide incentives to those industries engaging in in-statc primary and secondary 

processing of Alaska's resources.



2. Economic Development: Ihe League urges Chat legislation be enacted to allow local

municipalities to adopt and implement incentives for economic development, such as economic 

development corporations and tax increment financing authorities.

3. Permanent Fund: The League supports maximum investment of the Permanent Fund in the 

state.

C. PAPERWORK REDUCTION

The League supports a reduction of state regulations requiring redundant reports for small 

business and local governments.

D. LOANS

1. State Funding: The League supports the continued state funding for small business 

loans. The League also supports the Alaska Industrial Development Authority concept where 

appropriate, but recognizes as well a need for smaller businesses and projects to obtain 

funding, and most importantly, the inclusion of working capital providing lower interest rates 

and more flexibility in its application process and provisions.

2. Financial Institutions: The League supports a program to educate the lending institu­

tions so as to expedite loans to small businesses. The League encourages the administration to 

revamp current Alaska Industrial Development Authority policy to encourage greater service on 

the part of local financial institutions, where the business loan needs of smaller communities 

are not being met.

E. TOURISM DEVELOPMENT

The League recognizes the importance of tourism to the economy of the State of Alaska and 

encourages increased assistance to municipalities for tourism promotion and attraction programs, 

especially within the Visitor Information Center and Tourist Attraction Development Grant 

Programs administered by the Division of Tourism.

F. BONDED INDEBTEDNESS

The League supports the adoption of legislation which would raise the level of bonded 

indebtedness for the Alaska Municipal Bond Bank tc $300 million and approve a suitable level of 

bonded indebtedness for revenue bonds.



There are cur re ntly three procedures in practic e w ithin the state 
r e g a r d i n g  taxation of motor vehicles. When the present statute 
[AS 28 .1 0.411 (d)] was written, it took into account only one of 

, those practices, leaving the other two as prob l em  areas.

In the c a s e  w h e r e  a m u n i c i p a l i t y  has o p t e d  to h a v e  the s t a t e  c o l l e c t  
taxes o n  m o t o r  v e h i c l e s  for the m u n i c i p a l i t y ,  the s e n i o r  c i t i z e n  is 
e x e m p t ,  and the m u n i c i p a l i t y  is r e i m b u r s e d .  T h a t  is the way the 
p r o g r a m  was i n t e n d e d  to work.

One of the problems occurs in a mu n ic ip a li t ie s  where a local 
pr op e rt y  tax is levied on motor vehicles. Based on the current 
statute, the State reimb u rs e s those munici palities. However, Title 
29 pr es en tly does not allow the mu n i ci p al i ti es  to exempt Seniors, 
th er ef ore the Senior pays the tax and the State "r ei mburses"  the 
municipali ty , p r oducing  a double payment.

T h e  s e c o n d  p r o b l e m  o c c u r s  in m u n i c i p a l i t i e s  w h i c h  do n o t  tax m o t o r  
v e h i c l e s .  Under the c u r r e n t  statute, th° s t a t e  r e i m b u r s e s  those 
m u n i c i p a l i t i e s  for r e v e n u e s  w h i c h  they m i g h t  h a v e  lost h a d  they 
a s s e s s e d  and e x e m p t e d  the m o t o r  v e h i c l e s .

C u r r e n t l y ,  the S e n i o r s  c o m p l e t e  an e x e m p t i o n  f o r m  w h e n  they buy 
their l i c e n s e  p l a t e s .  T h a t  fo r m  is f o r w a r d e d  to the D e p a r t m e n t  f 
C o m m u n i t y  and R e g i o n a l  Aff a i r s ,  and the a f f e c t e d  m u n i c i p a l i t y  is 
s u b s e q u e n t l y  r e i m b u r s e d  b a s e d  on the s c h e d u l e  l o c a t e d  in AS 
28.10.431  (b).

T h e  f o l l o w i n g  s u g g e s t e d  l a n g u a g e  w o u l d  c o r r e c t  the p r o b l e m s  w h i c h  
e x i s t  u nder c u r r e n t  law and w o u l d  a l l o w  the S t a t e  to c o n t i n u e  w i t h  
the c u r r e n t  very s i m p l e  and i n e x p e n s i v e  a d m i n i s t r a t i v e  p r o c e d u r e .

AS 28 .1 0. 411 (d) T h e  s t a t e  s h a l l  r e i m b u r s e  a m u n i c i p a l i t y  for 
r e v e n u e s  l o s t  to it u n d e r  (c) of this s ection. T h e  p a y m e n t  
s h a l l  be an a m o u n t  e q u a l  to the tax lev i e d  u nder AS 28.10.431 
(b) for e a c h  v e h i c l e  for w h i c h  a senior c i t i z e n  e x e m p t i o n  f o r m  
is a p p r o v e d .



Official Business

Speaker of the House of Representatives Pouch V 
State Capital 

Juneau. Alaska 99811 
(907) 405-3720

F e b r u a r y  4, 1 9 8 3

M r. W a y n e  M a b r y  
O m b u d s m a n
M u n i c i p a l i t y  of A n c h o r a g e  
P o u c h  6 - 650
A n c h o r a g e ,  A l a s k a  9 9 5 0 2  

D e a r  W a y n e :

T h a n k  y o u  f o r  y o u r  r e c e n t  l e t t e r  r e g a r d i n g  t h e  l a c k  of 
c l a r i f i c a t i o n  in s t a t u t e s  a n d  c a s e  h i s t o r y  as  it r e f e r s  to 
r e c a l l  p e t i t i o n s .  I a m  a w a r e  of  t h e  r e c e n t  p r o b l e m s  t h i s  h a s  
c a u s e d  in A n c h o r a g e  a n d  c a n  a p p r e c i a t e  t h e  p o s i t i o n  y o u  h a v e  
b e e n  p u t  in.

A  c o m p l e t e  r e v i s i o n  o f  T i t l e  29, M u n i c i p a l  C o d e ,  is i n d e e d  
t a k i n g  p l a c e  a g i n  t h i s  y e a r .  L a s t  y e a r ,  as I a m  s u r e  y o u  a r e  
a w a r e ,  a s i m i l a r  b i l l  p a s s e d  b u t  l a t e r  b e c a m e  m i r e d  in 
c o n t r o v e r s y  a n d  w a s  v e t o e d .  SB 1 is n o w  in the S e n a t e  
c o m m i t t e e  p r o c e s s  a n d  is the v e h i c l e  w h i c h  is b e i n g  u s e d  to 
a d d r e s s  t h i s  q u e s t i o n .  E v e n t u a l l y ,  s h o u l d  it p a s s  t h e  S e n a t e ,  
i t  w i l l  b e  r e f e r r e d  t o  t h e  C o m m u n i t y  a n d  R e g i o n a l  a f f a i r s  
c o m m i t t e e  in t h e  H o u s e  c h a i r e d  b y  R e p r e s e n t a t i v e  B a r b a r a  
L a c h e r .

I a m  f o r w a r d i n g  y o u r  l e t t e r  a n d  b a c k u p  to h e r  a t  t h i s  t i m e  for 
i n v e s t i g a t i o n  a n d  c o n s i d e r a t i o n .  T h i s  m a t t e r  c o u l d  b e  t a k e n  u p  
as a s e p a r a t e  i s s u e  o r  i n c o r p o r a t e d  as p a r t  of the o v e r a l l  
T i t l e  29 e x a m i n a t i o n .  In a n v  c a s e ,  it w a r r a n t s  i n v e s t i g a t i o n  
a n d  R e p r e s e n t a t u v e  L a c h e r ' s  c o m m i t t e e  has. p r o p o e r  j u r i s d i c t i o n  
o v e r  t h i s  m a t t e r .  I w i l l  k e e p  in t o u c h  w i t h  h e r  t o  m o n i t o r  t h e  
p r o g r e s s  o n  t h i s  s i t u a t i o n .  Y o u  m a y  w i s h  t o  c o n t a c t  h e r  as 
w e l l  at  4 6 5 - 4 8 9 4 .

I h o p e  w e  c a n  r e a c h  an  a c c e p t a b l e  s o l u t i o n .  P l e a s e  f e e l  free 
t o  c o n t a c t  m e  a t  a n y  t i m e  if I c a n  b e  o f  a s s i s t a n c e .

i  t />  d /0  C 4J j ,< a + J -
J o e  L. H a y e s  
S p e a k e r

J L H / j k d



Municipality
of

Anchorage

POUCH 6-650

ANCHORAGE, ALASKA 99502 

(907) 264-4461

3 19Q£
Off ice OF T11 f  OMBUDSMAN FEB 3 1983j

Feuri'.a ry 1, 1983

Joe L. Hayes, Legislator 
Alaska State Senate 
Pouch V
Juneau, AK 99811 

Dear Joe:

I have recently investigated a complaint about a recall petition for A 
Municipal Assemblyman. My investigation found that the State Law (AS 
29.28.130) on recall petitions is not clear as to the legislative intent 
regarding a clerk's authority and/or responsibility. The legal opinions 
regarding similar cases are, in my view, conflicting. In the case I 
reviewed, the Anchorage Municipal Clerk ruled that the "grounds" stated 
iri the recall petition did not "constitute incompetence or failure to 
perform prescribed duties" and rejected it. The Municipal CLerk's 
decision was based on several legal opinions which stated the Clerk had 
the responsibility and authority to review the grounds based on the word 
"content" in AS 29.28.160.

My case summary disagrees with those legal opinions and states that a 
recall petition can only be rejected for one of the reasons stated in AS 
29.28.150. I feel that no individual can rule the grounds for recall 
insufficient except the voters in a duly called recall election. A copy 
of my case summary is enclosed with four attachments covering the legal 
opinions. Also enclosed is a copy of the Anchorage Municipal's Clerks 
January 11th letter to the complainant, Tom Staudenmaier.

I understana that you are involved in revising this portion of the 
Alaska Statutes and ask that you review my case summary. I would 
appreciate your comments on this problem and would like to be informed 
of any proposed changes to this state law. Also, if any hearings are 
being planned, please let me know as I would like to testify.



February 1, 1983 
Recall Petition 
Page 2

If you have any questions, please don't hesitate to call. 

Sincerely yours,

Wayne D. Mabry 
Ombudsman

WDM:si

cc: Ruby Smith, Municipal Clerk
Jerry Wertzbaugher, Municipal Attorney
Steve Morrissett, Matanuska-Susitna Borough Attorney
Tom Staudenmaier, complainant

Attachments
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W e  t h e  u n d e r s i g n e d  r e g i s t e r e d  v o t e r s  o f  S e c t i o n  (2) two, S e a t  C, 
of  the M u n i c i p a l i t y  of A n c h o r a g e ,  w h i c h  i n c l u d e s  F o r t  R i c h a r d s o n ,  E a g l e  
R i v e r  a n d  C h u g i a k ,  h e r e b y  p e t i t i o n  for t h e  r e c a l l  o f  A s s e m b l y  M e m b e r  
G e r r y  O ' C o n n e r  u n d e r  the A n c h o r a g e  M u n i c i p a l  C h a r t e r ,  A r t i c l e  II I ,

S e c t i o n  3.03, Recall; T i t l e  29, S e c t i o n  29..28.140 for i n c o m p e t e n c e  and 
f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s .

S a i d  r e c a l l  is b a s e d  u p o n  d e r e l i c t i o n  o f  d u t y  o f  t h i s  r e p r e s e n t a t i v e  
o f  E a g l e  R i v e r  a n d  C h u g i a k .  At t h e  D e c e m b e r  2nd, 1 9 8 2  M u n i c i p a l  A s s e m b l y  
M e e t i n g ,  G e r r y  O ' C o n n o r  j o i n e d  T o n y  K n o w l e s ,  M a y o r  o f  A n c h o r a g e  and v o t e d  
to i n c r e a s e  p r o p e r t y  t a x e s  up to 50%. H i s  o t h e r  p a s t  a c t i o n s  a n d  t h i s  tax 
i n c r e a s e  a r e  c o n t r a r y  to the b e s t  i n t e r e s t  o f  t h e  c i t i z e n s  of E a g l e  R i v e r  
a n d  C h u g i a k .

P r i n t  f i r s t  and 
la s t  n a m e A  . Signature. /
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ALASKA CONSERVATIVE POLITICAL ACTION COMMITTEE
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Miirdcipatity

A i i v d M ^ r a g e

POUCH 6-650
ANCHORAGE, ALASKA 99502-0650- 
(907)264-4311

(. ’'F IC E  OF TH E CLER K

January 11, 1983

Mr. Tom S t a u d e n m a i e r , Chairman 

AKC-PAC

P.O. Box 8-9110 

Anchorage, AK 99508

Dear Mr. Staudenmaier:

On January 3, 1383, you presented to the Municipal Clerk a petition for 

recall of Assemblyman Gerry O'Connor. In accordance with AS. Section 

29.28.160, the Municipal Clerk shall, within 10 days, review the petition 

for content and signatures and shall certify on the petition whether it 
is accepted or rejected.

A review of the signatures was made and of the 509 signatures, 354 were 

registered voters. In reviewing the grounds, the petition was found to 

be insufficient because the act i.e., voting on the municipal budget, does 

not constitute incompetence or failure to perform prescribed duties.

It is the decision of the Municipal Clerk the petition is insufficient 

and it is therefore rejected and will be filed for public record.

A copy of the legal opinion from the Municipal Attorney is enclosed for 
your information.

If you have any questions, please contact this office.

JAM 1 1 ISC 3
n c  t u c  nM RIIDSM AN



Municipality of Anchorag^
MEMORANDUM

d a t e : January 20, 1983

TO: Kuby Smith, Municipal Clerk

FROM: Office of the Ombudsman

SUBJECT: C A S E  S U M M A R Y ,  NO. 82-3

The following case summary is provided for your information and review. If you have any questions, clarifying 
information, or comments regarding our determination or any other aspect of the case, please bring them to our 
attention so that we can incorporate them into this summary.

InvestigatorWaynp P. Mabry.

CASE SUMMARY

________  In Date: 1 -.11-8.3- Close Date: 1-17 ft?

Category: MUNICIRAL.CI FRK ' S DFFTf.F-

Complaint Summary: The complainant presented a petition for the recall of Assemblyman
Gerry O'Conner to the Municipal Clerk's office on January 3, 1983. On January 11, 1983, 
the Municipal Clerk rejected the petition as being insufficient on the grounds that 
"voting on the Municipal budget does not constitute incompetence or failure to perform 
prescribed duties". The complaint is that the Clerk's office does not have the authori­
ty under state law (AS 29.28.160) to rule on the alleged grounds.

Case Description: The complainant approached this office on January 3, 1983, after
delivering the petition to the Clerk's office, and wished to file a complaint that the
petition was going to be rejected based on an opinion by the Municipal Attorney. The 
complainant felt the Clerk had no right to solicit the Municipal Attorney's opinion. On 
that date, I informed the complainant the Clerk did have the right to solicit the
Municipal Attorney's opinion and since no action had been taken by either the Clerk or
the Municipal Attorney, this office could not investigate.

Based on the complainant's contact I did discuss the matter with the Municipal Clerk and 
Attorney explaining that an official complaint was probably going to be filed with this 
office if the petition was rejected. At that time, neither the Clerk nor the Attorney 
had made their determination; a reply by the Clerk to the pecition was required by 
January 11, 1983.

In anticipation of a complaint being filed with this office and a decision to look into 
the matter on this office's "own motion", I then contacted the Matanuska-Susitna Borough 
attorney's office and the State Attorney General's office in Anchorage. I spoke with 
Steven H. Morrissett, Matanuska-Susitna Borough Attorney, about recall petitions because 
his office has gone through several in the last few years. Mr. Morrissett had given his 
opinion on the last recall petition filed in the Borough in a memorandum dated August 
13, 1981, (attachment #1) which determined that the recall petition was insufficient. I 
provided a copy cf this memorandum to the Municipal Clerk.

On January 11, 1933, the complainant came to this office to lodge a formal complaint 
based on the Clerk's rejection of the recall petition he had filed. His specific

03 001 (12/70)
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January 20, 1983 
R. Smith, Municipal Clerk 
Case Summary 82-3 
Page 2

complaint was that the Municipal Clerk did not have the authority to review the grounds 
and determine if they constituted "incompetency or failure to perform prescribed 
duties". I explained to the complainant that this office would accept the complaint and 
open a case .i1e ; however, any recommendation from this office could not change the 
outcome. Furthermore, the only possible way to change the outcome of the Clerk's 
decision is through the court system. This was based on my assumption that once the 
Clerk made a decision, within the 10 day time limit allowed by state law, there is no 
mechanism to allow the Clerk to change that decision,.

I contacted Mr. David LeBlond at the State Attorney General's office. He helped me 
locate two memorandums regarding recall that had been prepared by the Attorney General's 
office in 1977. I went to the Attorney General's office, reviewed their files and made 
copies of the two memorandums regarding a recall petition of a School Board member- 
located in the upper Railbelt School District. In this case there was no municipal 
clerk involved to handle the recall petition, so the Commissioner of the State
Department of Education was handling it. [Later in this Case Summary, I will be quoting
from the memorandums by the Assistant Attorneys General, Roger W. Pegues, dated April 
12, 1977 and Ronald W. Lorensen, dated Jupp 6, 1977 (attachment #2, $3).]

I then met with the Municipal Clerk, Ruby Smith, to discuss her decision and she 
informed me that she had contacted numerous Municipal Clerks around the State and had 
requested an opinion from the Muncipal Attorney, Jerry Wertzbaugher. Ms. Smith tended 
to agree with my analysis that the term "content" in Section 29.28.160 of the State 
Statutes, Examinations of Sufficiency, did not relate to determining if the grounds 
stated in the recall petition were sufficient. She made her decision based on legal 
opinions she had reviewed and discussions with other clerks around the State, giving the 
overwhelming opinion that state law did require her to rule on weather the grounds 
constituted "incompetence or failure to perform prescribed duties". Ms. Smith had 
contacted Mr. Rubini of the State Attorney General's office in Juneau and the discussion
included the opinion by the lawyer that the petition was valid and should go on the
ballot. When Ms. Smith requested this opinion in writing the response was that the 
State Attorney General's office would not give an opinior as the Municipality of 
Anchorage had an attorney for that purpose.

Basis for Determination: After my first contact with the complaint I reviewed a copy of
the applicable state law regarding recall petitions. My first impression of the state
law was that there was no legislative intent to have municipal clerks across the state
of Alaska determine if the grounds stated in a recall petition were, in fact,
"misconduct in office, incompetence, or failure to perform prescribed duties". I then 
discussed this concept with the Muncipal Clerk and the Municipal Attorney, but neither 
had yet formed a specific opinion although the Municipal Clerk did tend to agree with my 
concerns. I then met with the Matanuska-Susitna Borough attorney and also reviewed the 
files of the State Attorney General's office here in Anchorage. There were several 
other memorandums in the State Attorney General's files regarding recall petitions, but 
the two attached were the only cries that related to the specific question of "content".
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January 20, 1983 
R. Smith, Municipal Clerk 
Case Summary 82-3 
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In reading the January 11, 1983, opinion by Jerry Wertzbaugher, Municipal Attorney, 
(attachment #4) to the Municipal Clerk, I find that his basic premise revolves around 
the word "content" located in Section 29.28.160 and that this word "content" means the 
Municipal Clerk can determine if the grounds stated in the recall petition are in fact 
grounds for recall as stated in Section 29.28.140. Mr. Wertzbaugher's memorandum goes 
to great lengths to prove that the term "content" could only refer to the statement of 
grounds.

My position regarding the term "content" as used in the state law is that it does not 
nor could not refer to the grounds. In the State Statues regarding recall petitions, 
Section 29.28.140 states the grounds for recall. Then Section 29.28.150 entitled 
"Petition" states:

(a) A petition seeking recall of one or more municipal officials is

filed with the Municipal Clerk. The petition shall contain

(1) the signatures and residence addresses of a number of voters as 

prescribed in §70(b) of this chapter for initiative and referendum;

(2) the date each voter signed the petition; and

(3) a statement of the grounds of the recall stated with 

particularity as to specific instances; B. A petition for recall must 

be filed with the Clerk within 60 days after the date of the earliest 

signature on the petition. (§2 ch 118 SLA 1972)

Then comes Section 29.28.160, Examination for Sufficiency. It states "The Municipal 
Clerk shall review the petition for content and signatures and shall certify the 
petition within 10 d^ys of the filing date whether it is accepted or rejected ... In 
my non-legalistic mind it appears that the term "content" in Section 29.28.160 refers to 
the words "shall contain" in Section 29.28.150 and the only thing the Clerk can look at 
relating to the grounds is stated in number 3 above: that the grounds will be particular 
and specific. There is nothing in the law that says the Clerk can determine if the 
grounds, if assumed to be true, must fit the test of being "misconduct in office, 
incompetence or failure to perform prescribed duties". As stated in Mr. Morrissett's 
August 13, 1981 memorandum, I feel the charges must be definite enough to allow the 
public to determine the truth or falsity of those charges. Mr. Morrissett's memorandum 
rejecting the recall petition submitted was rejected on the basis that all five charges 
were too vague and would not give the voter a chance to determine if the Assemblyman 
should be recalled or not. I think Mr. Morrissett's memorandum tends to support my 
opinion because the reason for rejecting that recall petition was based on vagueness.
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Also, two other recall petitions in 1980 were accepted by the Matanuska-Susitna Borought 
Clerk based on grounjs related to how a particular Assemblyman voted on issues similar 
to the one in this case (copies of the two 1980 petitions are attached to Mr. 
Morrissett's memorandum).

It is difficult for me to imagine that the legislative intent was to have any clerk make
this decision on the grounds for recall as it could relate to one or more of their
bosses. If the clerk is appointed by a manage'*, the clerk's action could be construed 
as a political move by the administrative branch against the legislative branch. This 
would be a terrible position for a clerk to be put in; to have to say one of the members 
of the legislative body is guilty of "incompetence, misconduct in office nr failure to
perform prescribed duties" and could put a clerk's job in jeopardy.

The April 12, 1977 memorandum from the Assistant Attorney General regarding the recall 
of a School Board member states " The recall petition must contain a statement of 
grounds 'with particularity as to specific instances.'" The petition in question stated 
that its aim was to correct the incompetency of the School Board and cited two particu­
lar instances: "(1) the Board's approving a new position of Assistant Superintendent and
(2) the Board's approving funds for a computer." The memorandum further goes on to 
state:

It is not the role of the officer charged with ascertaining the 

petition's sufficiency to judge the merit or truth of the grounds 

assert.pc (68 Am. Jur.2d Public Officers and Employees § 245) It 

suff-'ces that the reasons have been stated and with sufficient 

particularity to inform the office holder and the electorate. The 

latter will determine the merit of the charges.

I feel these "grounds" are similar in nature to the ones filed by the complainant and 
these were acceptable enough to call for a recall election. Also, it is clear that the 
electorate should determine the merits of the charges, not the clerk.

The second memorandum from the Attorney General's office dated June 6, 1977, goes into 
even further detail regarding the allegations and what exactly can or cannot be de­
termined by the Commissioner in this case. The first part of the memorandum speaks to 
the fact that the allegation's truth or untruth is irrelevant to the question of whether 
or not the recall petition is legally sufficient. The memo goes on to say:

The decisions of those courts are virtually unanimous in their holding

that the question as to whether or not the charges contained in the
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petition are true or false is irrelevant. ... the only question to be 

decided is whether or not the charges which have been made are suffi­

ciently specific to allege incompetence or misfeasance if they were in 

fact true. ... 'recall is political in nature and it is for the people 

and not the courts to decide the merits of the reasons stated in the 

petition1.

Further, the memo goes on to say:

In those states where the power of recall is constitutionally estab­

lished, the courts have viewed recall as a 'fundamental right' and 

have consistently said that statutes dealing with recall should be 

liberally interpreted and that any restrictions which are placed on 

the power of recall must be strictly construed. ... Consequently, 

neither you nor the board may determine the propriety of the policy in 

this area or the sufficiency of the petitions based on potential 

factual inaccuracies. A good general description of the judicial 

approach to recall can be found in State ex rel. Citizens Against 

Mandatory Bussing v. Brooks, 492 P.2d 536 (Wash., 1972):

First, in determining the validity of recall charges, courts 

are limited to examination of the charges stated and cannot 

inquire into factual matters extraneous to the allegations.

Second, courts must assume the truth of the charges in

■

determining whether legally sufficient grounds for recall
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have been stated. Third, just as there can be no inquiry 

into the truth or falsity of the charges, there can be no 

inquiry into the motives of those filing the charges.

Fourth, recall charges are sufficiently specific if they are 

definite enough to allow the charged official to meet them 

before the tribunal of the people.

These statements lead me to believe that rejecting the petition because the grounds are 
political is invalid as everything a politician does is political. Also, rejecting the 
petition because it does not fit the definitions of "incompetence or failure to perform 
prescribed duties" is a right that can only be exercised by the voters.

My concern is if the legal opinion stated by Jerry Wertzbaugher and Steven Morrissett is
correct. Then, what I hear this saying to those voters who wish to submit a recall 
petition, is to make allegations that, although possibly blatant lies, could be 
determined non-political statements and therefore allow a recall election. I do not 
think this concept is the intent of the state law. I totally agree with the statement 
that the recall petition is a "fundamental right" and that these petitions should be 
liberally interpreted and that restrictions placed on the power of recall must be 
strictly construed. Otherwise, the voters, as in this case, are not being allowed their 
fundamental right to a recall election.

Based on all of the above information, my opinion is that the state law does not allow 
the Municipal Clerk to review the content of a recall petition as it relates to the 
grounds for recall as stated in the state law, I have determined this case to be 
JUSTIFIED.

Note: I did not seek another legal opinion for two reasons. The first is my assumption
that this matter will have to be settled in the courts which will generate additional
legal opinions. Secondly, 1 felt 1 had enough information on which to base my 
determination.

Case Action:

This investigation leads me to the opinion that the state law needs to be revised in 
such a way that this question of content can be cleared up and made very specific as to 
what the legislature's intent is in regards to review by any municipal clerk within the 
State. Based on that I will be forwarding my memorandum on to members of the State 
Legislature who are Interested in amending the Alaskan Statues regarding recall 
petitions. It is my understanding that some changes were recently passed by the State 
Legislature but vetoed by the Governor.
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In my discussions with the complainant I stated that I felt the recall effort was 
premature if based on a Municipal tax increase. My reasoning is that approving the 
budget does not automatically raise taxes. Taxes are set in April or May by the 
Assembly only when it approves a specific mill rate for each Municipality service area. 
At this time the Assembly still retains the option to not raise the mill rate which, in 
effect, would lower the budget.

WDM:si

Attachments (4)

cc: Complainant
Assembly Representatives
Jerry Wertzbaugher, Municipal Attorney
Steve Morrissett, Matanuska-Susitna Borought Attorney



Malasniska-Stisllsia Borought
BOX B, PALMER, ALASKA 99645  •  PHONE 745-3246

BOROUGH ATTORNEY'S OFFICE

August 13, 1931

MEMORANDUM

To: Evelyn Thompson, Borough Clerk
\ A M  0 / 4
O I * • •

From: Steven K. Morrissett, Borough Attorney CrflC-OFTtt

Subject.: Recall of an Elected Official— -Procedures

OMBUDSMAN

The recall of an elected official is governed by AS 29.28.130-- 
-.250. Any elected official of the Borough may be recalled by the voters 
after he or she has served six months ‘in office, subject to the provisions 
of those sections. The subject of this memorandum is discussed in relation 
to a petition received on August 6, 1981, to recall Assemblyperson Dorothy 
Jones.

Recall Charges

It is for the voters to decide whether the charges in the recall 
petition are true and, if true, whether they are enough reason for 
recalling the elected official. However, it is the duty of the Rorouqh 
Clerk to determine whether the charges alleged, if taken as true, 
constitute "misconduct in office, incompetence or failure to perform 
prescribed duties" within the meaning of the law. Bocek v. Bagiev, 505 P. 
2d 814 (Wash 1973). AS 29.28.140.

The requirement that reasons be provided means that a recall
petition is not sufficient if it is submitted solely for political reasons.
However, the Clerk must look only tc the language of the charge in deter­
mining whether adequate reasons are alleged in the petition.

Charges must be made which "state the grounds with particularity 
as to specific instances." AS 29.28.150(a)(3). An allegation of "mis­
conduct", for instance, must be supplemented by specific facts which dem­
onstrate "misconduct". The charges must be definite enough to allow the 
public to determine the truth or falsity of the charges. If oven one
charge, or if all together meet these requirements then the petition is 
sufficient.

"Misconduct in office" includes any wrongful conduct which
affects or interferes with performance of official duty and includes 
misfeasance or malfeasance: the performance of a duty 1n an improper manner 
or the doing of an unlawful or unethical act. Knowledge by the official 
that the act was "misconduct" may not b} relevant except to the extent that 
knowledge is required to show misconduct.



"Incompentence" ordinarily means intellectual, physical or moral 
inability to carry out a required task. It may include serious ignorance
of basic information or a lack of mental or emotional ability necessary to
carry on the duties of the official. It would not include making decisions
which were politically unpopular.

"Failure to perform prescribed duties" means a failure to carry 
out those .‘responsibilities of the office set out in state or local laws. 
Prescribed duties are numerous, from the obligation to attend Assembly 
meetings unless excused, to ordering elections on the acquisition of 
Borough powers if requested by the voters. MSB 2.12.070(F), 2.04.050. A 
"prescribed" duty may be created by implication; e.g., when the Assembly as 
a whole is required to perform a function, it is the implicit duty of each 
official who is a member to aid in the performance of that function. 
However, it is not a "prescribed duty" of each Assemblyperson to take every 
conceivable action which might make that official a more informed or more 
popular representative. Thus, it is not a "prescribed duty" to attend 
meetings which are not official or are sponsored by other non-Borough 
organizations. It is not a "prescribed duty" of an Assemblyperson to 
inform all constitutents of the economic impact of an Assembly decision.

On the Jones recall petition, five charges were made, as set 
forth in the footnote below. 1/ The peti.tion characterizes these charges as 
"incompetency and/or failure to perform, prescribed duties." However, the 
sufficiency of the petition is not determined by this characterization, but 
by whether any charge, or all of the charges together, constitutes mis­
conduct in office, incompetency or failure to perform prescribed duties.

The first charge is that Assemblyperson Jones has generally 
failed to consult with constitutents or keep them informed. Taking this as 
true, it fails to allege specific instances which would constitute

1/ (1) Has generally failed to consult with constituents and has failed to
keep citizers informed concerning the various activities of the Borough 
Assembly anc. Borough Government; (2) Has failed to inform constituents 
concerning the true size and scope of Borough Government and the sources of 
revenues for the operation of Borough Government. This was especially true 
during early 1981 at Borough budget meetings; (3) Has failed to inform 
and/or consult with constituents concerning future property tax liabilities 
if and when present sources of state and federal revenues should cease to 
be available for the operation of the Borough Government. Specifically, 
she failed to discuss these matters at Borough budget meetings in 1981; (4) 
Has failed to recognize the desires of many constituents to lead quiet, 
peaceful, and uncomplicated lifestyles with a minimum or government regu­
lation, intrusion, and interference. Has sponsored and/or voted for 
ordinances which interfere with privacy rights and individual freedoms of 
citizens; and (5) Has favored and/or voted for more expensive and burden­
some Borough Govenment despite the objections of many of her constituents. 
Specifically, in May 1901, she ignored a petition signed by approximately 
50 of her constituents, the purpose of w was to inform the Borough Assembly 
that many Borough citizens were against the addition of permanent employees 
to the general Borough Government staff.



statutory grounds for recall. It does not allege refusal to talk with 
consti tutents in specific cases , nor does it state the nature of the 
failure to inform. It is not a prescribed duty of an Assemblyperson to 
inform all constitutents of all matters. The charge is not specifically 
clear to establish a valid reason for recall, nor would it generally be a 
sufficient charge if referenced to a specific instance.

The second charge is that Jones has failed to inform constit- 
utenti concerning the true size and scope of the government and its sources 
of revenue, particularly during the 1981 Budget hearings. This charge sets 
a specific time, but is as vague as the first charge in showing an act 
constititing misconduct, incompetence or failure of duty. The "true size 
and scope of government" is no more specific a subject than "various 
activities". There is no catagorical duty of Assemblypersons to inform all 
constitutents of all matters in a representative form of government.

The third charge is that Jones has failed to inform constitutents 
of future tax liability "if and when present sources of state and federal 
revenues should cease to be available..." This is so vague as to be 
impossible to respond to or for voters to determine whether the charge is 
true. It also fails for the reasons stated previously.

The fourth charge is that J,ones has "failed to recognize the 
desires of many constitutents..." This is strictly a "political" reason 
for wanting a different representative. It is inevitable that some voters 
will be disappointed by every action taken by an Assemblyman. The elective 
process is the remedy. Recall requires specific, limited grounds for 
removal of an official before the end of his or her regular term.

The fifth charge is that Assemblyperson Jones has voted for 
"expensive Borough government", despite objections and a petition signed by 
50 constitutents. If true, this is a charge that the elected official has 
acted contrary to the wishes of certain voters, not that the official is 
guilty of misconduct or failure of duty.

No charge states an allegation of incompetence, i.e. that 
Assemblyperson Jones is incapable of performing her duties. No charge 
alleges misconduct in office, i.e. an illegal or unethical act. Alle­
gations directed towards claims of failure to perform prescribed duties 
establish no duties that were not performed. No allegation is made by the 
petition which is a basis for recall and which could be considered by 
informed voters as to its truth. The charges set forth in the recall 
petition are therefore insufficient. 2/

2J This opinion is consistent with two previous written opinions of 
attorneys Allen Tesche and Harland Davis, provided at the request of 
the Clerk in 1980. Each of those opinions, issued in relation to 
petitions for the recall of Assemblypersons Schmall and Hitchcock, 
concluded that certain reasons on' the petition were not legally suf­
ficient. The charges that Schmall and Hitchcock failed to discuss 
"certain matters and general charges were noted r.ot to be sufficient. 
However, charges of a specific instance of slander, excessive absences 
from meetings and illegal actions related to dismissal of the manager 
in violation of the law were detailed and sufficient to present to the 
voters.



Form of Petition Signatures

A recall petition must have a statement of the grounds of the
recall stated with particularity. It must have the signature, residence
address and signing date for each signer.

There is no requirement that the petition bo on one page. Where
the petition extends to several pages, each page should be attached to the
others which form a complete petition and should be identified clearly as 
to the purpose of the petition to assure no signer is misinformed as to 
what he is signing. However, it is permissible to circulate more than one 
petition, each of which can be filed in a joint petition, if the form of 
each petition is identical.

It is preferable if each page of a petition has a full statement 
of the petition or a summary clearly setting forth the purpose. There is 
no apparent requirement that proof be provided that all sheets in a 
petition were circulated as a uni.t; some states require an affidavit to 
that effect.

The signatures on the 'petition must meet certain statutory 
requirements. If the area concerned by the petition in the Borough has 
fewer than 7,500 persons, the petition must contain the signatures of 
persons who are registered to vote’ in and living in the concerned area 
equal to 25% of the total number of votes cast at the last general election 
within that area, if the concerned area has 7,500 persons or more', the
petition must be signed by voters equal in number to at least 15% of the 
total votes cast in the last general election in that area. In this case, 
the concerned area is District 5 only.

The signature must be in ink or indelible pencil. To be valid a 
signature must be followed by the date of signature and the person's
current residence address. Each and every signature on the petition must
have been signed within 60 days of the filing of the petition with the
clerk.

Only those persons who are currently registered voters within the 
concerned area may be counted toward the petition. The petition itself is 
not an affidavit of residency; the required voter registration establishes 
the validity of a person's signature, residence and right to sign the 
petition. Because of the lack of specific residence addresses within the 
Borough, certain leeway must be granted to describing the location of 
residence. However, a signature may not be counted if it cannot be 
ascertained from the address that the person lives within the area 
concerned.

Processing a Petition

The municipal clerk is required to review the petition for 
content and signatures and accept the petition within ten days of the 
filing date. Until such time as the petition is accepted, any signer of 
the petition may withdraw his signature upon written application to the 
clerk.
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R E C A L L P E T I T I O N

T H E  P E T I T I O N  F O R  R E C A L L  O F  A S S E M B L Y P E R S O N  K A T H R Y N  R .  S C H M A L L
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T h e  u n d e r s i g n e d  v o t e r s  o f  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h  A s s e m b l y  D i s t r i c t  4, c u r r e n t l y  c o m p o s e d  o f  p r e c i n c t s  18, 19 a n d  35, s e e k  

\  t h e  r e c a l l  o f  K a t h r y n  R. S c h m a l l  d u e  t o  i n c o m p e t e n c e  a n d / o r  m i s c o n d u c t .  E a c h  o f  t h e  u n d e r s i g n e d  s t a t e s  t h a t  h e / s h e  

; p e t i t i o n s  f o r  t h e  r e c a l l  o f  K a t h r y n  R. S c h m a l l  f o r  e a c h  o f  t h e  i n s t a n c e s  o f  i n c o m p e t e n c e  a n d / o r  m i s c o n d u c t  c i t e d  b e l o w  

w i t h  o r  w i t h o u t  t h e  o t h e r s ,  a n d  w h e t h e r  s u c h  i n s t a n c e  c o n s t i t u t e s  m i s c o n d u c t ,  i n c o m p e t e n c e ,  o r  b o t h .

« J/

V o t i n g  a t  t h e  A s s e m b l y  m e e t i n g  o n  J u n e  3, 1 9 8 0  t o  d i s m i s s  t h e  B o r o u g h  M a n a g e r ,  c o n s t i t u t i n g  i n c o m p e t e n c e  b e c a u s e  

( 1 ) t h e  v o t e  w a s  b a s e d  u p o n  u n s u b s t a n t i a t e d  c h a r g e s  p r e s e n t e d  a t  a n  e x e c u t i v e  s e s s i o n ,  w h i c h  c h a r g e s  a f f e c t e d  t h e  

c h a r a c t e r  a n d  r e p u t a t i o n  o f  t h e  M a n a g e r ,  w i t h o u t  a l l o w i n g  t h e  M a n a g e r  a n  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  c h a r g e s  o r  

c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h i m ;  (2) f a i l i n g  t o  p u b l i s h  t h e  t o p i c  o f  t h e  M a n a g e r ' s  d i s m i s s a l  o n  t h e  A s s e m b l y ' s  

a g e n d a ,  n o t  a l l o w i n g  f o r  a p p r o p r i a t e  i n p u t  f r o m  a l l  i n t e r e s t e d  s e g m e n t s  o f  t h e  c o m m u n i t y ;  a n d  (3) v o t i n g  t o  d i s m i s s  

t h e  M a n a g e r  c a p r i c i o u s l y ,  w i t h o u t  m a k i n g  a n y  p r o v i s i o n  f o r  a  s m o o t h  a d m i n i s t r a t i v e  t r a n s i t i o n  a t  a  c r i t i c a l  p e r i o d  

i n  t h e  d e v e l o p m e n t  o f  s e v e r a l  m a j o r  e c o n o m i c  d e v e l o p m e n t  p r o j e c t s  i n  t h e  P o i n t  M c K e n z i e  a r e a ,  g e n e r a t i n g  t h e  

l i k e l i h o o d  o f  g r e a t  e c o n o m i c  l o s s  t o  t h e  B o r o u g h  a n d  i t s  r e s i d e n t s .

\

V o t i n g  t o  h o l d  e x e c u t i v e  s e s s i o n s  b e y o n d  t h e  a u t h o r i t y  g r a n t e d  b y  s t a t u t e s ,  i n  d e r o g a t i o n  c f  t h e  p e o p l e ’s r i g h t ^  to. t ., v  u U .  

a t t e n d  a n d  o b s e r v e  w i e  A s s e m b l y ' s  d e l i b e r a t i o n s .

R e f u s i n g  t o  d i s c u s s  B o r c u g h  A s s e m b l y  a c t i o n s  w i t h  c o n s t i t u e n t s ,  w h o  h a v e  a  r i g h t  t o  k n o w . ■ A M O ' /  1S53Ml • I J

_ r— ia- nc t h e o m b u d s m a n
M a k i n g  s l a n d e r o u s  r e m a r k s  a g a i n s t  t h e  B o r o u g h  M a n a g e r  a t  t h e  W a s i l l a  C h a m b e r  o f  C o r m e r c e  m e e t i n g  o f  M a y  2 0 ,  1 9 8 0 .

The v o t e r s  o f  A s s e m b l y  D i s t r i c t  4 r e s p e c t f u l l y  r e q u e s t  t h a t  a  r e c a l l  e l e c t i o n  b e  h e l d  a s  s o o n  a s  p o s s i b l e .

•HINTED N A M E S I G N A T U R E M A I L I N G  A D D R E S S R E S I D E N C E  A D D R E S S D A T E

1. ' L S
< ,V /j) p ;j ( 0-1

. ̂   ̂/ /1 ! « • /M
d r / j f  . ^v >?<■■*< -7 -  t'i y  /  l*«-vt /-■ -S »!• vv

//V- )■ >' 7) e v< <
. ... .» '( -V * ^  / C-11 .̂ r  f i  ,i — *■

Y v fA  7
? \j  A 0. i 1 r-r.^ L I >-/.

f ' * ^

6  - h e / ?

rk -'/r/s 'f? ' 'm u *
( j

C / I fit-/:i / f c  Cl' C ‘■h € I" f 1 0 /j 0/\ (p O /  [PCt-QyidC Cjf/
, . (J

i t ' f  lire1/ ' Cfu*. £ '/ 3 o / rb  ^

'T/  ec> 1C .*0r P I P i '  P  /> Y C  C  C /,.( !

. i

-S n .u rA

r /

/ft)

4 o.ln-a f  c^'ii “b P  cr~K c; 7. C* l /b  i \ \ Pr 4 - ( l u L T i  ^ v / h / c opf —-- ----

)V, L > { C P  ia’ CSc P  o  l<
 ̂"j j

. ( l j___
/  1' b /  / t o

| w  $o//eefi' P  • C  o i l  ia '  ( P y ta O - J P d  (pc/ oP/ y P c / c . i
( . ’

7- f- y o
1 -Crv- / fc  / / * / c. /P___ / P P ./ tp c // P-.isU'SU S'. t /P/ y  - X - , p Y -



If the petition is sufficient, the clerk should immediately 
submit it to the Borough Assembly to be placed on the ballot within 75 days 
of submission of the petition to the clerk. If the clerk finds that there 
are insufficient signatures, or that the petition is otherwise inadequate, 
the clerk must let the petitioners know within the ten day period for 
review of the petition. The petitioners are entitled to an additional ten 
days from the date of rejection to provide additional signatures.

If the petition is insufficient for any reason other thatn insuf­
ficient signatures, it must be rejected in its entirety. If insufficient 
signatures are provided within a supplemental ten day period, the petition 
shall also be rejected. A new recall petition cannot be filed for six 
months after rejection of the first petition.

The recall petition must be placed on the ballot within 75 days 
of submission of the petition. The question on the ballot must include:

(1) The grounds for recall- as stated in the recall 
petition.

(2) The elected officer's.response to the petition, in 
200 words or less. ' •

* i
(3) The proposition questions: "Shall (the elected 

official) be recalled from the office of (.office)?
Yes No

A majority vote on the question is required to recall an officer. 
Failure to recall an elected official prevents the filing of a new recall 
petition within six months after the election. A successful recall 
requires that an election be conducted for its successor at least ten but 
not more than 45 days after the date of the recall election, except that 
the election for the successor may be held'at a regular election if 
occurring within 75 days of the recall election.

Steven H. Morrissett 
Borough Attorney
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R E C A L L T E T I T  I O  N

THE P E T I T I O N  FOR R E C A L L  OF A S S E M B L Y P E R S O N  KATHR YN R. SCHMALL

(A
i j ; r ^
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i The u n d ersiyned voters of the M a t a n u s k a - S u s i t n a  B o rough A s s e m b l y  District 4, currently composed cf precincts IB, 19 nn-.J 39, seek 
' '• the recall of Kathryn R. S c h mal l due to i n c o m p e t e n c e  and/or misconduct. Eac h of the unders igned states that he/she 

petitions for the recall of K a t h r y n  R. Schmall for each of the instances of incompete nce and/or misconduct cited below 
with or w i t h o u t  the others, and w h e t h e r  such i n s tance c o n s t i t u t e s  misconduct, incompetence, or both.

A. V oting  at the A s s e m b l y  m e e t i n g  on June 3, 1980 to d i smiss the Borough Manager, c o n sti tuting incompetence because
(1) the vote was based  upo n u n s u b s t a n t i a t e d  charges p r e s e n t e d  at an execu tive session, w h i c h  charges affected the 
chara c t e r  and r e p u t a t i o n  of the Manager, w i t h o u t  a l l owi ng the M a n a g e r  an o p p o r t u n i t y  to respond to the charges or 
c onfront the w i t n e s s e s  a g a i n s t  him; (2) failing to p u b l i s h  the topic of the M a n a g e r ' s  dismissal on the A s s e m b l y ' s  
agenda, not allow i n g  for a p p r o p r i a t e  input from all interested segments of the community; and (3) voting to dismiss 
the M a nager capriciously, w i t h o u t  m a k i n g  any p r o v i s i o n  for a smooth admini s t r a t i v e  transition at a critical period 
in the d e v e l o p m e n t  of s e veral major e c o n o m i c  d e v e l o p m e n t  projects in the Point M c K e n z i e  area, generating the 
likelihood of g r e a t  e c o n o m i c  loss to the B o r o u g h  and its residents.

B.

C. 

\ D.

V otin g to hold e x e c u t i v e  s essions b e y o n d  the a u t h ority g r an ted by statutes, in deroga t i o n  of the people's r i g h f ^ a ^ . ,  y ti), 
attend and o b serve wie A s s e m b l y ' s  deliberations.

Refusing to d i s c u s ? .B o r o u g h  A s s e m b l y  actions w i t h  constituents, w h o  have a right to know. * a m  0 '/ 15G3i« »il

. . r-r-1«- np THE OMBUDSfAAII
M a k i n g  slandero us r e m a r k s  a g ainst  the B o rough M a n a g e r  at the W a s i l l a  C h a m b e r  of Commerce meeting of May 20, 1980.

The voters of A s s e m b l y  D i s t r i c t  4 r e s p e c t f u l l y  r e q u e s t  that a recall e l e c tion be held as soon as possible.

P r i n t e d  n a m e S I G N A T U R E M A I L I N G  A D D R E S S R E S I D E N C E  A D D R E S S D A T E
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Hon. Ii2.r2ho.il L. L i n d  A p r i l  12, 1 9 7 7
b O m s s i c r . e r  

Pent. c f  E d u c a t i o n

A v r u m  K. G r o s s  J " *’- t l h i o n  f o r  recall.
A t t o r n e y  G e n e r a l  U p p e r  R a x l o a l t  s c ho ol

3Y: R o d g e r  Tv. P e g u a s
A s s i s t a n t  A t t o r n e y  G e n e r a l

CC-3.2

A s  y o u  r e q u e s t e d ,  w e  h a v e  r e v i e w e d  t h e  r e c a l l  
p e t i t i o n  f r o m  R E A A  #14, the U p p e r  R a i l b e l t  S c h o o l  D i s t r ict.
I n  o u r  opinio n, the p e t i t i o n  n e a t s  t h e  s t a t u t o r y  r e q u i r e m e n t s ,  
a n d  w e  a d v i s e  t h a t  i t  b e  a c c e p t e d  as s u f f i c i e n t  i n  f o m  a n d  
substa n c e .  */ ,• -.'.tv.- • .

B y  law, the g r o u n d s  f o r  r e c a l l  a r e  m i s c o n d u c t  in 
office, i n c o m p e t e n c e ,  o r  f a i l u r e  to p e r f o r m  p r e s c r i b e d  
duties.  A S  £9.23.14 0. T h e  r e c a l l  p e t i t i o n  m u s t  c o n t a i n  a  
s t a t e m e n t  o f  the grounds, " w i t h  p a r t i c u l a r i t y  a s  to s p e cific 
i n s t a n c e s . "  A S  2 9 . 2 3 . 1 5 0 ( a ) ( 3 ) .  * * / Tvhile c e r t a i n  o r  the ... 
r e c a l l  p e t i t i o n 1 s a l l e g a t i o n s  a r e  v a g u e  a n d  d o  n o t  m e e t  the 
s t a t u t o r y  r e q u i r e m e n t s  f o r  p a r t i c u l a r i t y ,  t h e  p e t i t i o n  
r e c i t e s  c h a t  the " a i m  is to c o r r e c t  t h e  i n c c m p e t e n c y  o f  the 
S c h o o l  B o a r d , "  and the p e t i t i o n  s t a t e s  two p a r t i c u l a r  instance.-
o f  a l l e g e d  m i s c o n d u c t  o r  i n c c m p e t e n c y :  ..(1) t h e  b o a r d ’s '____
a p p r o v i n g  a n e w  p o s i t i o n  o f  a s s i s t a n t  s u p e r i n t e n d e n t ,  a n d  
(2) the b e a r d ' s  a p p r o v i n g  fu nds f o r  a  computer-. A c c o r d i n g l y ,  
w h i l e  f a r  f r o m  a p e r f e c t  instrument, the p e t i t i o n  does 
f a c i a l l y  m e e t  the s t a t u t o r y  r e q u i r e m e n t s .  o:-. .■>:

, I,,. r . » •

• It i s  n o t  th e r o l e  o f  t h e - o f f i c e r  c h a r g e d  w i t h  
a s c e r t a i n i n g  t h e  p e t i t i o n ' s  s u f f i c i e n c y  to j u d g e  t h e  merit, 
o r  truth of t h e  g r o u n d s  asserted. 55 A m .  J u r . 2 d  P u b l i c  
O f f i c e r s  a n d  E m p l o y e e s  5 2^5. -Ir suffices t h a t  t h e  r e a s o n s  
h a v e  b e e n  s t a t e d  a n d  w i t h  s u f f i c i e n t  p a r t i c u l a r i t y  to inform 

f- the o f f i c e  h o l d e r  a n d  t h e  el ecto r a t e .  . T h e  l a t t e r  w i l l  
d e t e r m i n e  the m e r i t  o f  the charges.

inns assum a3 chat a  c h e c k  of the. s i g n a t u r e s  r e s u l t s  in a 
a e t e r m i n a t i o n  that t h e  p e t i t i o n  Iiea b e e n  s i g n e d  b y  t h e  
r e q u i r e d  n u m b e r  of q u a l i f i e d  voters.

P e
tne s t a t e  B o a r d  or E d u c a t i o n  p e r c o r n s  the f u n c t i o n s  o f  che 
assembly. A l l  e l e c t e d  p u b l i c  of ficials in A l a s k a ,  e r c e p t  
j u d i c i a l  officers, a r e  s u b j e c t  to r e c a l l -  A l a s k a  Const., 
art. XI, §8. •.
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I n  p r e p a r i n g  Che r e c a l l  ballot, you. e r a  r e q u i r e d  
tc i n c l u d e  c n  i d  "the g r o u n d s  as s t a t e d  i n  t h e  r e c a l l  p e t i t i o n  
A S  29.23.210(1 ). In o u r  view, this s h o u l d  b e  intarpr-ated to 
near, the g r o u n d s  a s  s t a t e d  w i t h  p a r t i o u l a r i try so a s  to 
cor.ply w i t h  A 3  2 9 . 2 3 . 1 5 0 ( a )  (3) „ which, r e q u i r e s  p a r t i c u l a r i t y .  
Theref ore, the s t a t e m e n t  o f  g r o u n d s  c n  t h e  b a l l o t  s h o u l d  
e r c l u c e  t h e  n o n - s p e c i f i c  g r o u n d s  arid i n c l u d e  t h o s e  s t a t e d  
" a s  to s p e c i f i c  i n s t a n c e s . "  .

T h e  f i r s t  s t a t e m e n t  of g r o u n d s  i n  t h e  p e t i t i o n  
( c o n s i s t e n t l y  i g n o r e d  the w i l l ,  etc.) m a y  o r  m a y  n o t  m e e t  
t h e s e  criteria. I t  is p r o b a b l y  s u f f i c i e n t l y  p a r t i c u l a r  to 
a d v i s e  the o f f i c e r s  a n d  the e l e c t o r a t e  i n  t h e  d i s t r i c t .  '* It 
d o e s  n o t  g i v e  " s p e c i f i c  i n s t a n c e s . "  Y o u  s h o u l d  exercise:» 
y o u r  o w n  j u d g m e n t  as to w h e t h e r  i t  s h o u l d  b e  i n c l u d e d  o n  t h e  
b a l l o t  b a s e d  c c  y o u r  k n o w l e d g e  o f  the s i t u a t i o n ,  i.e. , i f  
y o u  b e l i e v e  that, u n d e r  the c i r c u m s t a n c e s ,  t h e  statcicvont- 
a d s q u a c a l y  r e c i t e s  the a l l e g e d  m i s c o n d u c t ,  y o u  s h o u l d  i n c l u d e  
i t  o n  the b a l l o t .

T h e  s e c o n d  s t a t e m e n t  ( c r e a t e d  dissen s i o n ,  etc..) 
is f a c i a l l y  inadequate. It s t a t e s  a  b r o a d  c o n c l u s i o n  without, 
the s l i g h t e s t  r e f e r e n c e  to a  p a r t i c u l a r  a c t  o :c i n n t a n c e w  
I t  s h o u l d  n o t  be p l a c e d  o n  the ballot.

T h e  t h i r d  s t a t e m e n t  ( a a w  positio n) a n d  t h e  f o u r t h  
statement: (al loc a t e d  f u n d s  f o r  a co mputer) a r e  p a r t i c u l a r i s e d  
a n d  g i v e  s p e c i f i c  instances. T h e y  s h o u l d  b e  p l a c e d  o n  the 
b a llot. —

T h e  s t a t e m e n t s  o f  g r o u n d s  p l a c e d  o n  t h e  ballot: a r e  
to be "as s t a t e d  i n  the r e c a l l  p e t i t i o n . "  A 3  2 9 . 2 3 . 2 1 0 ( 1 )  „ 
F o l l o w i n g  these a l l egations, the o f f i c i a l ' s  rebuttal, o r  . 
d e f e n s e  o f  n o t  m o r e  t h a n  2 0 0  w o r d s  is. p l a c e d .  A S  2.9.23..010(2)

T h i s  i s  a p r o c e e d i n g  w i t h o u t  p r e c e d e n t  in A l a s k a ,  . 
a n d  i f  y o n  r e q u i r e  a d d i t i o n a l  assistance, p l e a s e  do n o t  • 
h e s i t a t e  to r e q u e s t  it. . • „
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T h i s  v i l l  c c r f i m  try oral, a d v i c e  t o  y o u  o f  W a y  19 1 
1 9 7 7  i n  r e s p o n s e  to certain, q u e s t i o n s  w h i c h  y o u  r a i s e d  so tc 
w h e t h e r  o r  n o t  the charges  c o n t a i n e d  i n  t h e  r e c a l l  p e t i t i o n  
f i l e d  i n  t h e  a b o v e - r e f e r e n c e d  n a t t e r  w e r e  l e g a l l y  s u f f i c i e n t  
to r e q u i r e  t h a t  a r e c a l l  e l e c t i o n  b e  u n d e r t a k e n .  I  a d v i s e d  - 
y o u  t h a t  t h o s e  charges w e r e  in f a c t  s uffi cient, d e s p i t e  sore 
s u b s t a n t i a l  q u e s t i o n s  w h i c h  y o u  h a d  r a i s e d  as t o  t h e  a p p a r e n t  
u n t r u t h  of c e r t a i n  o f  the f a c t u a l  a l l e g a t i o n s .

W h i l e  a  r e v i e w  o f  the r e l e v a n t  s c h o o l  h o a r d  m i nutes 
f o r  t h e  U p p e r  R a i l b e l t  S c h o o l  D i s t r i c t  d o e s  s e c t  to i n d i c a t e  
t h a t  c e r t a i n  o f  the f a c t u a l  a l l e g a t i o n s  c o n t a i n e d  in. t h e  
p e t i t i o n s  a r e  i n d e e d  n o t  correct, this factor, tinder a p p l i­
ca b l e  j u d i c i a l  d e c i s i o n s  d e a l i n g  w i t h  the q u e s t i o n  o f  r e c a l l  
e l e c t i o n s ,  is i r r e l e v a n t  to the q u e s t i o n  o f  w h e t h e r  o r  n o t  
t h e  r e c a l l  p e t i t i o n  is l e g a l l y  s u f f i c i e n t  to b r i n g  on. the- 
h o l d i n g  o f  the r e c a l l  el ection. T h i s  p o i n t  h a s  b e e n  a d d r e s s e d  
i n  n u m e r o u s  j u d i c i a l  d e c i s i o n s  t h r o u g h o u t  the U n i t e d  States, 
a l t h o u g h  i t  has n o t  y e t  b e e n  a d d r e s s e d  in A l a s k a .  T h e  d e­
ci s i o n s  o f  t h o s e  courts a r a  v i r t u a l l y  u n a n i m o u s  i n  t h e i r  

I d i r g  t h a t  t h e  question, as to w h e t h e r  o r  n o t  t h e  c h a r g e s  
c o n t a i n e d  in t h e  p e t i t i o n  a r e  t r u e  o r  f a l s e  i s  i r r e l e v a n t - . - 
A c c o r d i n g  to these d e c i s i o n s , t h e  o n l y  q u e s t i o n  to b e  d a -  * 
c i d a d  is whether- o r  n o t  t h e  c h a r g e s  w h i c h  haves b e e n  made: are 
s u f f i c i e n t l y  s p e c i f i c  to a l l e g e  i n c o u p a t e n c e  o r  m i s f e a s a n c e  
i f  they  w a r e  i n  f a c t  true. As r e c e n t l y  s t a t e d  b y  t h e■ .- •
W i s c o n s i n  S u p r e m e  C o u r t  in In r e  R e call of C e r t ain O f f i c i a l s , 
2 1 7  H . U . 2 d  277 (1974-) , " r e c a T l  is p o l i t i c a l  ±ri n a t u r e  a n d  
i t  is f o r  t h e  p e o p l e  u d  n o t  t h e  courts to deti.de the m e r i t s  
o f  t h e  r e a s o n s  s t a t e d  i n  t h e  petition.."

T h e  p o w e r  o f  t h e  p e o p l e  to r e c a l l  t h e i r  e l e c t e d  
o f f i c i a l s  is e s t a b l i s h e d  b y  o u r  s t a t e  c o n s t i t u t i o n  in A r t i c l e  
SI, S e c t i o n  3 w h i c h  p r o v i d e s  as follows: 1 ' ; * y

r”.V .'■■■■J . -

!; ! *-

: j J. ■ - • .. _



M a r s h a l l  L. Lind, C c m i s s i c n a r  
B e o a r t r e n t  of E d u c a t i o n

J u n e  6 , 1977
P a g e  2

i r

m

a n7 r e s t r i c t i o n s  
s t r i c t l y  ccri- 

7 of Bo ulder, 5 2 5  P . 2 d

A l l  e l e c t e d  p u b l i c  officials in the 
S t ate , s u c e p t  j u d i c i a l  officers, are 
s u b j a c t  to r e c a l l  b y  the voter3 of 
the S t a t e  or p o l i t i c a l  s u b d i v i s i o n  
f r o n  which. e l e c t e d .  P r o c e d u r e s  a n d  
g r o u n d s  f o r  r e c a l l  s h a l l  be. p r e s c r i b e d  
b y  t h e  legislature.

In  t h o s e  s t a t e s  w h e r e  the p o w e r  o f  r e c a l l  is c o n s t i t u t i o n a l l y  
e s t a b l i s h e d ,  t h e  c o u r t s  h a v e  v i e w e d  r e c a l l  as a  '‘f u n d a m e n t a l  
r i g h t 51 a n d  h a v e  c o n s i s t e n t l y  said that s t a tutes d e a l i n g  w i t h  
r e c a l l  s h o u l d  b e  l i b e r a l l y  i n t e r p r e t e d  a n d  t h a t  
w h i c h  a r e  p l a c e d  c m  the p o w e r  cf r e c a l l  m u s t  b e  
st r u e d .  See, f o r  a n e m i a ,  B u r r s a n  v. C i f  
4 1 6  (Col.; 1974).

A l t h o u g h  y o u  a n d  the 3t:ate B o a r d  cf E d u c a t i o n  n a y  . 
d i s a g r e e  w i t h  r e s p e c t  tc the e s t a b l i s h e d  p o l i c y  b e h i n d  the 
w i d e s p r e a d  j u d i c i a l  s u p p o r t  f o r  r e c a l l  powers, a n d  t h o u g h  y o u  
h a v e  .substantial c o n c e r n s  o v e r  the t r u t h  of the f a c t u a l  a l­
leg a t i o n s  r a c e  i n  t h e  netiti e n s ,  n e i t h e r  o f  t h e s e  area s are 
c o n c e r n s  w i t h  w h i c h  e i t h e r  y o u  o r  the B o a r d  in y c u r  r e s p e c t i v e  
r o l e s  i n  the r e c a l l  p r o c e d u r e  h a v e  any v e s t e d  a u t h o r i t y .  C o n­
sequentl y, n e i t h e r  y o u  n o r  the B o a r d  n a y  d e t e r m i n e  the p r o p r i e t y  
o f  "the p o l i c y  i n  this a r e a  or the. s u f f i c i e n c y  of the p e t i t i o n s  
b a s e d  o n  p o t e n t i a l  f a c t u a l  inaccuracies. A  g o o d  g e n e r a l  
d e s c r i p t i o n  o f  the j u d i c i a l  a p p r o a c h  to r e c a l l  c a n  b e  f o u n d  
i n  S t a te er. rel. C i t i z e n s  A g a i n s t  M a n da t o r y  B u s s i n g  v..
4 9 2  >;’„2d  o 3 o  (wash., 1972) :

T h i s  c o u r t  h a s  on n u m e r o u s  occasions i n­
t e r p r e t e d  a n d  a p p l i e d  tac.se c o n s t i t u t i o n a l  
a n d  s t a t u t o r y  p r e v i s i o n s . S e r e  basic, 
r u l e s  m a y  b e  g l e a n e d  f r o n  ths.sa p r i o r  
cases. F i r s t ,  i n  d e t e r m i n i n g  t h e  v a l i d i t y  
o f  r e c a l l  charges, c ourts o r e  l i m i t e d  to 
e r a n i n a t i o n  o f  the  c h a r g e s  s t a t e d  a n d  c a n­
n o t  i n q u i r e  i n t o  f a c t u a l  natters extraneous, 
to the a l l e g a t i o n s .  Second, courts m a t  
a s s u r e  t h e  truth, of the charges i n  d e t e r -  
m i n i n g  w h e t h e r  l e g a l l y  s u f f i c i e n t  g r o u n d s  
f o r  r e c a l l  h a v e  been, stated. Third, j u s t  
as there c a n  b e  n o  i n q u i r y  into the t r u t h  
o f  f a l s i t y  o f  t h e  charges, there c a n  b e  n o  
i n q u i r y  i n t o  the m o t i v e s  of t h o s e  f i l i n g  
the charges. Fourth, r e c a l l  charges are 
s u f f i c i e n t l y  s p e c i f i c  I f  they are definite, 
enough, to a l l o w  the c h a r g e d  o f f i c i a l  r.o 
m e e t  th°ra b e f o r e  the t r i b u n a l  of the 
people. F i n a l l y ,  a n y  o n e  s u f f i c i e n t  
c h a r g e  r e q u i r e s  the holding' of a r e c a l l  
e l e c tion. (Citations omitted.)

B r o o k s ,

I

ife. . V. • ■ ' .
.. . . . . . v."'fTv

V\ri?
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C o n s e q u e n t l y , as y o u  c a r  see f r o m  t h e  above, I a n  
a b l e  to r e a c h  o n l y  o n e  c o n c l u s i o n  in this n a t t e r  a n d  t h a t  is 
t h a t  y o u  a n d  the s t a t e  B o a r d  m u s t  p r o c e e d  t o  h o l d  t h e  r ecall 
e l e c t i o n  c a l l e d  f o r  u n d e r  A S  1 4 . 0 3 . 0 3 1 .

RvTL: j f



DATE:

TO:

FROM:

SU B JEC T:

£Municipality of Anckorage
MEMORANDUM

J a n u a r y  1 1, 1 9 8 3  

M u n i c i p a l  C l e r k  

M u n i c i p a l  A t t o r n e y

P e t i t i o n  f o r  R e c a l l  o f  G e r r y  O ' C o n n o r ,  A s s e m b l y m a n ,  
S e c t i o n  2, S e a t  C

I S S U E  P R E S E N T E D

A r e  t h e  g r o u n d s  s e t  f o r t h  i n  t h e  a b o v e  r e f e r e n c e d  r e c a l l  p e t i ­

t i o n  s u f f i c i e n t  a s  a m a t t e r  o f  l a w  u n d e r  t h e  p r o v i s i o n s  o f  A S  

2 9 . 2 8 . 1 5 0  t o  p e r m i t  a s u b m i s s i o n  b y  t h e  C l e r k  t o  t h e  M u n i c i p a l  

A s s e m b l y  f o r  t h e  p u r p o s e  o f  c a l l i n g  a n  e l e c t i o n  p u r s u a n t  t o  A S  

2 9 . 2 8 . 2 0 0 ?

C O N C L U S I O N

T h e  a b o v e  r e f e r e n c e d  p e t i t i o n  i s  l e g a l l y  i n s u f f i c i e n t  a n d  n o  

r e c a l l  e l e c t i o n  m a y  t h e r e f o r e  b e  c a l l e d .  U n d e r  A S  2 9 . 2 8 . 1 6 0  -

. 1 7 0 ,  t h e  M u n i c i p a l  C l e r k  i s  r e q u i r e d  w i t h i n  10 d a y s  o f  s u b ­

m i s s i o n  t o  e x a m i n e  t h e  s u f f i c i e n c y  o f  t h e  r e c a l l  p e t i t i o n ,  b o t h  

a s  t o  t h e  a d e q u a c y  o f  s i g n a t u r e s  a n d  f o r  c o n t e n t  w i t h  r e s p e c t  to 

c o m p l i a n c e  w i t h  A S  29 . 2 8 . 1 3 0  - . 1 5 0 .  O n  t h e  b a s i s  o f  t h e

a u t h o r i t i e s  a n d  t h e  r e a s o n i n g  r e f e r e n c e d  b e l o w ,  it is m y  o p i n i o n  

t h a t  a n  i n d i v i d u a l  a s s e m b l y  m e m b e r ' s  v o t e  o n  a n  o r d i n a n c e

a p p r o v i n g  t h e  m u n i c i p a l  b u d g e t  c a n n o t ,  a s  a m a t t e r  o f  l a w ,  

c o n s t i t u t e  m i s c o n d u c t  in o f f i c e ,  i n c o m p e t e n c e ,  o r  f a i l u r e  to 

p e r f o r m  p r e s c r i b e d  d u t i e s  u n d e r  t h e  m e a n i n g  o f  A S  2 9 . 2 8 . 1 4 0 ,  if 

t h a t  v o t e  w a s  i n  c o m p l i a n c e  w i t h  s t a t e  a n d  m u n i c i p a l  l a w  

g o v e r n i n g  e t h i c s  a n d  c o n f l i c t s  o f  i n t e r e s t  a n d  if t h e  m e a s u r e  
p a s s e d  w a s  in a l l  r e s p e c t s  a l a w f u l  a c t i o n .

D I S C U S S I O N

T h e  n e c e s s i t y  a n d  s u f f i c i e n c y  o f  s p e c i f i c  g r o u n d s  t o  s u p p o r t  a 

r e c a l l  p e t i t i o n  is a m a t t e r  g o v e r n e d  b y  a p p l i c a b l e  c o n s t i t u ­

t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s .  F o r  t h i s  r e a s o n ,  t h e  w e i g h t  

g i v e n  t o  v a r i o u s  l e g a l  p r e c e d e n t s  f r o m  o t h e r  j u r i s d i c t i o n s  

d e p e n d s  o n  a n  e x a m i n a t i o n  o f  t h e  s p e c i f i c  l e g a l  f r a m e w o r k  

i n v o l v e d .  G e n e r a l l y ,  t h e r e  w o u l d  b e  n o  e x a m i n a t i o n  o f  t h e  l e g a l -  

s u f f i c i e n c y  o f  g r o u n d s  w h o r e  t h e  g o v e r n i n g  s t a t u t e  p e r m i t s  r e m o ­

v a l  f r o m  o f f i c e  f o r  a n y  r e a s o n  o r  w h e r e  g r o u n d s  m u s t  b e  s t a t e d  

i n  a g e n e r a l  m a n n e r .  T h i s  is t h e  c a s e  in m a n y  s t a t e r ,  

i n c l u d i n g ,  f o r  e x a m p l e ,  C o l o r a d o ,  M i c h i g a n ,  O k l a h o m a  a n d  

W i s c o n s i n .  In t h o s e  s t a t e s ,  it is h e l d  t h a t  r e c a l l  c a n  b e  b a s e d  

m e r e l y  o n  a d i s a g r e e m e n t  w i t h  t h e  p o l i c i e s  o f  t h e  o f f i c e h o l d e r .  

A  d i f f e r e n t  r u l e  a p p l i e s ,  h o w e v e r ,  w h e r e ,  a s  in A l a s k a ,  t h e  

g o v e r n i n g  s t a t u t e  d i c t a t e s  t h a t  o n l y  c e r t a i n  g r o u n d s  a r e  s u f -
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f i n i t e l y  a t  t h e  e x p e n s e  o f  t h e  t a x p a y e r s .

A n d  s u p p o s e  t h e  f a c t i o n  s e e k i n g  p o w e r  t h r o u g h  

r e c a l l  o f  t h o s e  i n  o f f i c e  s h o u l d  b e  s u c c e s s ­

f u l  a n d  t h e  f i r s t ,  s e c o n d ,  o r  t h i r d  a t t e m p t ,  

t h e n  t h e  o u s t e d  f a c t i o n  c o u l d  t h e n  i n  t u r n  

e m p l o y  t h e  s a m e  i n  r e p e a t e d  t r i a l s  t o  r e g a i n  

i t s  l o s t  p r e s t i g e ,  a n d  t h e  i n t e r m i n a b l e  

w r a n g e l l  a n d  t u r m o i l  w o u l d  g o  o n .  T h i s  w o u l d  

r e s u l t  i n  t h e  f o s t e r i n g  a n d  m a i n t a i n i n g  o f  

p o l i t i c a l  f e u d s  t o  t h e  d e t r i m e n t  o f  s o c i e t y  

a n d  t h e  g r e a t  e x p e n s e  o f  t h e  t a x p a y e r s .  1 2 1  
S . E .  a t  4 9 3 .

A d d i t i o n a l  s u p p o r t  f o r  t h i s  c o n c l u s i o n  i s  f o u n d  i n  A S  2 9 . 2 8 . 1 6 0  

e n t i t l e d ,  E X A M I N A T I O N  F O R  S U F F I C I E N C Y .  T h a t  s e c t i o n  r e q u i r e s  

t h a t  t h e  M u n i c i p a l  C l e r k  r e v i e w  a  r e c a l l  p e t i t i o n  f o r  c o n t e n t  a s  

w e l l  a s  f o r  s i g n a t u r e s .  S i n c e  a  p e t i t i o n  i s  r e q u i r e d  t o  c o n t a i n  

o n l y  d a t e d  s i g n a t u r e s  w i t h  a d d r e s s e s  a n d  a  s t a t e m e n t  o f  g r o u n d s ,  

t h e  t e r m  " c o n t e n t "  c o u l d  r e f e r  o n l y  t o  t h e  s t a t e m e n t  o f  g r o u n d s .  

A n y  o t h e r  c o n c l u s i o n  w o u l d  m a k e  t h e  u s e  o f  t h e  t e r m  " c o n t e n t "  

s u p e r f l u o u s .  O n  t h i s  p o i n t ,  n o t e  t h a t  A S  2 9 . 2 8 . 1 7 0 ( a )  p r o v i d e s  

f o r  a  s u p p l e m e n t a l  p e t i t i o n  i f ,  a n d  o n l y  i f ,  i t  i s  r e j e c t e d  o n  

t h e  b a s i s  o f  i n s u f f i c i e n t  s i g n a t u r e s .  T h e  s t a t u t e  a l s o  p r o v i d e s  

t h a t  " i f  t h e  p e t i t i o n  i s  i n s u f f i c i e n t  f o r  a n y  o t h e r  r e a s o n ,  i t  

s h a l l  b e  r e j e c t e d  a n d  f i l e d  a s  a  p u b l i c  r e c o r d . "  ( e m p h a s i s  

a d d e d ) .  O b v i o u s  f r o m  t h e  e m p h a s i z e d  l a n g u a g e ,  t h e  l e g i s l a t u r e  

c o n t e m p l a t e d  t h a t  t h e  C l e r k ' s  d u t i e s  i n c l u d e  a n  e x a m i n a t i o n  o f  

t h e  p e t i t i o n  f o r  c o m p l i a n c e  w i t h  o t h e r  r e q u i r e m e n t s .  T h i s  

i n t e r p r e t a t i o n  o f  t h e  C l e r k ' s  a u t h o r i t y  i s  c o n s i s t e n t  w i t h  t h e  

A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  W a r r e n  v .  B o u c h e r ,  5 4 3  P. 2 d  

7 3 1 .  I n  t h a t  c a s e ,  t h e  C o u r t  a p p r o v e d  t h e  L t .  G o v e r n o r ' s  d e t e r ­

m i n a t i o n  t h a t  a n  i n i t i a t i v e  p e t i t i o n  w a s  " s u b s t a n t i a l l y  t h e  

s a m e "  a s  a  m e a s u r e  p a s s e d  b y  t h e  l e g i s l a t u r e  a n d  t h e r e f o r e  

b a r r e d  f r o m  t h e  b a l l o t .  T h e  C o u r t ' s  a p p r o v a l  o f  t h e  L t .  

G o v e r n o r ' s  a u t h o r i t y  i n  t h a t  c a s e  i n v o l v e d  a s t a t u t e  w h i c h ,  l i k e  

t h e  o n e  u n d e r  a n a l y s i s  h e r e ,  p e r m i t t e d  t h e  h i g h e s t  e l e c t i o n  

o f f i c e r  o f  t h e  j u r i s d i c t i o n  t o  m a k e  c e r t a i n  t h r e s h o l d  d e c i s i o n s  

o n  t h e  v a l i d i t y  o f  a  p e t i t i o n .  T h i s  i s  n o t  a n  u n u s u a l  p o s i t i o n .  

I n  t h e  c a s e  o f  S t e a d m a n  v . l l a l l a n d , G 4 1  P .  2 d  4 4 0 ,  t h e  S u p r e m e  

C o u r t  o f  M o n t a n a  a d d r e s s e d  t h e  s a m e  i s s u e ;  " W e  a g r e e  t h a t  t h e  

s t a t e m e n t  o f  g r o u n d s  f o r  r e c a l l  t o  lie i n c l u d e d  i n  t h e  p e t i t i o n  

i s  ' p a r t  o f  t h e  f o r m  o f  t h e  p e t i t i o n '  a n d  f i n d  t h a t  t h e  f i l i n g  

o f f i c e r  n o t  o n l y  i s  ' e m p o w e r e d  t o '  b u t  i s  r e q u i r e d  t o  r e j e c t  t h e ^  

p e t i t i o n  w h e n  i t  d o e s  not: c o m p l y  w i t h  s t a t u t o r y  r e q u i r e m e n t s . "  

( e m p h a s i s  a d d e d )  6 4 1  P . 2 d  a t  p .  4 5 3 .

The i n q u i r y  need not be c o n f i n e d  to the g o v e r n i n g  s t a t u t e  a l one 
as there e x i s t s  p r e c e d e n t  from o t h e r  s t a t e s  w i t h  s i m i l a r  s t a t u­
tory l a n g u a g e .
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I n  s t a t e s  w h e r e  t h e  l a w  p e r m i t s  r e c a l l  t o  b e  b a s e d  o n  p o l i t i c a l  

g r o u n d s  a l o n e ,  t h e  a b o v e  r e f e r e n c e d  s t a t e m e n t  ( o r  a n y  s t a t e m e n t  

f o r  t h a t  m a t t e r )  w o u l d  b e  s u f f i c i e n t .  I t  i s ,  h o w e v e r ,  i n s u f ­

f i c i e n t  t o  s u p p o r t  t h e  g r o u n d s  o f  i n c o m p e t e n c e  o r  f a i l u r e  t o  

p e r f o r m  p r e s c r i b e d  d u t i e s .

R e l a t i v e  t o  r e m o v a l  f r o m  p u b l i c  o f f i c e ,  t h e  t e r m s  " i n c o m p e t e n c e "  

a n d  " d e r e l i c t i o n  o f  d u t y "  h a v e  w e l l  e s t a b l i s h e d  m e a n i n g s .  6 3  

A m . J u r . 2 d ,  P u b l i c  O f f i c e r s , §§ 1 9 1 - 1 9 2 .  T h e  p e t i t i o n  d e s c r i b e s  

o n e  a c t  a l l e g e d l y  c o n s t i t u t i n g  i n c o m p e t e n c e .  T h e  a l l e g a t i o n  

d o e s  n o t  m e e t  j u d i c i a l l y  d e f i n e d  s t a n d a r d s  f o r  " i n c o m p e t e n c e "  a s  

t h a t  t e r m  h a s  b e e n  d e f i n e d  b y  t h e  c o u r t s .  " I n c o m p e t e n c e "  m e a n s  

" s o m e  d e m o n s t r a t e d  l a c k  o f  c a p a c i t y  o r  a b i l i t y  t o  p e r f o r m  t h e  

p r o f e s s i o n a l  f u n c t i o n s  o f  o f f i c e " ,  V i v i a n  v . E x a m i n i n g  B o a r d  o f  

A r c h i t e c t s , 2 1 3  N . W . 2 d  3 5 9  ( W i s e .  1 9 7 4 ) ,  i n c l u d i n g  p h y s i c a l  h a n -  

d  l e a p  i n a b i l i t y  t o  p e r f o r m  o f f i c i a l  f u n c t i o n s ;  T a f o y a  v .  N e w  

M e x i c o  S t a t e  P o l i c e  B o a r d , 4 7 2  P . 2 d  9 7 3  ( N . M .  1 9 7 0 ) ,  o r  o t h e r

l e g a l  d l s q u a l i f i c a t i o n , i n c a p a c i t y ,  o r  f i t n e s s  t o  d i s c h a r g e  t h e  

r e q u i r e d  d u t y .  I t  m e a n s  w a n t  o f  p h y s i c a l ,  i n t e l l e c t u a l ,  o r  

m o r a l  a b i l i t y ,  i n s u f f i c i e n c y ,  i n a d e q u a c y ,  w a n t  o f  l e g a l  q u a l i f i ­

c a t i o n s .  A p p e a l  o f  S c h o o l  D i s t r i c t  o f  B e t h l e h a m , 3 0  A . 2 d  7 2 6

( P a .  S u p e r .  1 9 4 3  ); H u g h e s  v . H u g h e s , 2 7 1  P . 2 d  1 7 2  ( C . A .  4 t h

1 9 5 4 ) .  T h e  a l l e g a t i o n  i n  t h e  p e t i t i o n  f a l l s  s h o r t  o f  c l a i m i n g  

l a c k  o f  c a p a c i t y ,  a b i l i t y ,  o r  p h y s i c a l ,  e d u c a t i o n a l  o r  m e n t a l  

a b i l i t y  t o  p e r f o r m  o f f i c i a l  f u n c t i o n s ;  r a t h e r  t h e  a l l e g a t i o n  

m e r e l y  r e c i t e s  a n  a c t i o n  o f  t h e  A s s e m b l y  t o  w h i c h  p e t i t i o n e r s  

o b j e c t .  F a i l u r e  t o  p e r f o r m  p r e s c r i b e d  d u t i e s  m o a n s  a  f a i l u r e  t o  

c a r r y  o u t  t h o s e  r e s p o n s i b i l i t i e s  o f  t h e  o f f i c e  s e t  o u t  i n  s t a t e  

o r  l o c a l  l a w .  P r e s c r i b e d  d u t i e s  a r e  n u m e r o u s ,  f r o m  t h e  o b l i g a ­

t i o n  t o  a t t e n d  a s s e m b l y  m e e t i n g s  u n l e s s  e x c u s e d  t o  v o t i n g  o n  

m a t t e r s  f o r  w h i c h  o n e  i s  n o t  e x c u s e d  o n  t h e  b a s i s  o f  a c o n f l i c t  

i n t e r e s t .  A  p r o s c r i b e d  d u t y  m a y  b e  c r e a t e d  b y  i m p l i c a t i o n ,  

u .'or e x a m p l e ,  w h e n  t h e  a s s e m b l y  a s  a w h o l e  i s  r e q u i r e d  t o  p e r ­

f o r m  a  f u n c t i o n .  I t  i s  t h e  i m p l i c i t  d u t y  o f  e a c h  o f f i c i a l  w h o  

i s  a  m e m b e r  t o  a i d  i n  t h e  p e r f o r m a n c e  o f  t h a t  f u n c t i o n .  I t  i s  

n o t ,  h o w e v e r ,  a  p r o s c r i b e d  d u t y  o f  e a c h  a s s e m b l y  p e r s o n  t o  t a k e  

e v e r y  c o n c e i v a b l e  a c t i o n  w h i c h  m i g h t  m a k e  t h a t  o f f i c i a l  m o r e  

i n f o r m e d  o r  a m o r e  p o p u l a r  r e p r e s e n t a t i v e .  T h u s ,  i t  i s  n o t  a 

p r e s c r i b e d  d u t y  t o  a t t e n d  m e e t i n g s  w h i c h  a r e  n o t  o f f i c i a l  o r  a r e  

s p o n s o r e d  b y  o t h e r  n o n m u n i c i p a l  o r g a n i z a t i o n s .  I t  i s  n o t  a 

p r e s c r i b e d  d u t y  o f  a n  a s s e m b l y  p e r s o n  t o  i n f o r m  a l l  c o n s t i t u e n t s  

o f  t h e  b a s i s  o f  h i s  o r  h e r  p o l i t i c a l  d e c i s i o n s ,  n o r  i s  i t  a 

p r o s c r i b e d  d u t y  t o  f o l l o w  t h e  p o p u l a r  w i l l  o f  o n e s  c o n s t i t u e n c y  

o n  a n y  p a r t i c u l a r  i s s u e .

W h i l e  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  r u l e d  o n  t h e  p r e c i s e  

q u e s t i o n  a d d r e s s e d  h e r e ,  a t  l e a s t  o n e  S u p e r i o r  C o u r t  J u d g e  h a s
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1 recall of municipal officials in AS 29.26.240 - 29.26.350 [AS 29.28.-

2 130 - 29.28.250]. The lieutenant governor functions in place of the

3 assembly or council and municipal clerk for receipt and r eview of

4 recall petitions and the conduct of recall elections.

5 * Sec. 81. AS 46.40.210(2)(A) i3 amended to read:

6 (A) unified municipalities [ESTABLISHED UN D E R  AS 29.-

7 68.240 - 29.68.440];

8 * Sec. 82. AS 47.35.010(b) is amended to read:

9 (b) The department shall, w i t h i n  90 days after receiving a

10 w r i t t e n  request that it do so, delegate its powers relating to nur-

11 series under this section and under AS 47.35.040, 47.35.050 and 47.-

12 35.060 to a municipality w h i c h  has adopted an ordinance p r oviding for

13 day care licensing under home rule powers or as authorized under

14 AS 29.35.200 - 2 9.35.210 [AS 2 9 . 4 8 . 0 3 5 ( a ) (20)]. A  munici p a l i t y  to

15 w h i c h  these powers have been delegated may waive or modify any regu-

16 lation or standard established by the department under the authority

17 of AS 47.35.010 - 47.35.080 as it applies to nurseries or the applica-

18 tion of any such regulation or standard as it applies to a p a r t icular

19 day care licensee but must notify the department of any waiver.

20 * Sec. fc3. The following laws are repealed: AS 04.11.400(c); AS 04.-

21 21.080(11); AS 14.56.065(b), 14.56.180(3); AS 15.13.130(6); AS 18.55.950-

22 (10); AS 19.20.015(f); AS 24.55.330(3); AS 2 8 .35.260(a)(10); AS 29.08;

23 AS 29.13; AS 29.18; AS 29.23; AS 29.28; AS 29.33; AS 29.38; AS 29.41; AS

24 29.43; AS 29.48; AS 29.53; AS 29.58; AS 29.63; AS 29.68; AS 29.73; AS 29.-

25 78; AS 29.88; AS 29.89; AS 29.90; AS 29.95; AS 30.15.070(3); AS 30.30.170-

26 (2); AS 35.15.120(3); AS 42.06.630(6); AS 4 3 . 1 8.500(j )(6); AS 43.20.016;

. ■ ■ . ■ ■..
27 AS 43.56.210(8); AS 44.47.310(5); and AS 44.85.410(4).

28 * Sec. 84. A right or liability of a municipality existing on July 1,

29 1983, is not affected by the enactment of this Act. Ordinances and



1 regulations in effect on July 1, 1983, remain in effect unless they

2 conflict w i t h  provisions of this Act. Ordinances and regulations in effect

3 on Jul y  1, 1983, that conflict w i t h  provisions of this Act remain in effect

4 for 180 days after July 1, 1983. The terms of elected or appointed

5 municipal officials in office on July 1, 1983, are not affected by this

6 Act, and their terms expire as provided before July 1, 1983.

7 * Sec. 85. AS 29.45 as enacted in sec. 11 of this Act is retroactive to

8 January 1, 1983. —

9 * Sec. 86. AS 29.45 as enacted in sec. 11 of this Act and sec. 85 of

10 this Act take effect immediately in accordance w i t h  AS 01.10.070(c).

11 * Sec. 87. Except for AS 29.45 as enacted in sec. 11 of this Act and

12 except for sec. 85 of this Act, this Act takes effect July 1, 1983.
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S E N A T E  A h E N D M E  N T

B y  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e

To:

To:

SENATE BILL No, _J_ 

HOUSE BILL No,

Pa g e : 33 L i n e ; .  to

■o\tc , v .  (p ^  -

(0 ‘‘ I n s e r t  " ( 2 6 )  2 9 . 3 5 . 0 6 0  ( f r a n c h i s e  and p e r m i t s ) " .  R e n u m b e r  
f o l l o w i n g  p a r a g r a p h s  a c c o r d i n g l y .

'M P a g e  33, l i n e  29, insert:

"(28) 2 9 . 3 5 . 0/o ( d i s p u t e s  a n d  c o n f l i c t s  w i t h  state 
c e r t i f i c a t e d ‘u t i l i t i e s ) "

P a g e  77, a f t e r  l i n e / f t
20

n s e r t :

/ ,*J —  "(c) T h i s  s e c t i o n  a p p l i e s  to h o m e  rule and g e n e r a l  law
6'' m u n i c i n a l i t i e s  . "

P a g e  77, l i n e d e l e t e  S e c t i o n  2 9 . 3 5 . 0 7 0  and i n s e r t

"Sec. 2 9 . 3 5 . 0 7 0 .  P U B L I C  U T I L I T I E S .  (a) The a s s e m b l y  
a c t i n g  for the ar ea o u t s i de all c i t i e s  in the b o r o u g h  a n d  
the c o u n c i l  a c t i n g  for t h e  area in a city m a y  r e g u l a t e  the 

V s e r v i c e ,  a n d  m a y  fix, e s t a b l i s h ,  a n d  c h a n g e  the rates and. 
^  the c h a r g e s  i m p o s e d  for a u t i l i t y  s e r v i c e  p r o v i d e d  to the 

m u n i c i p a l i t y  or its i n h a b i t a n t s  b y  a u t i l i t y  e x c e p t  to the 
e x t e n t

y'. (1) the u t i l i t y  is s u b j e c t  to r e g u l a t i o n  u n d e r  AS
Ly  * 2 . 0 5 ; or   :

(2) m u n i c i p a l  r e g u l a t i o n  is p r o h i b i t e d  b y  AS 
* - ^ - 4 2 . 0 5 . 7 1 1 0 0  or o-t0^rwi3'H^s-peei-f~i-cal4y-'B»ohi'bi-t-e,dvbT-“l‘aw-

o W h  J a u r, r  j

(b) T h e  m u n i c i p a l i t y  m a y  p r o v i d e  for' a r e a s o n a b l e  
d e p o s i t  for m e t e r s  and s e r v i c e  to b e  g i v e n  if i n t e r e s t  is 
p a i d  o n  the deposit.

I
/ J )
LdJSrcr) U n l e s s  the u t i l i t y  is o w n e d  b y  the m u n i c i p a l i t y  

t h a t  i s  r e g u l a t i n g  a l l  r a t e s ,  c h a r g e s  and r e g u l a t i o n s  
iLo-U U- e s t a b l i s h e d  ^niVgT r̂ iFiiiiirp sfoa.l.1~b.e. es-t-ab l-l-s-heh— as -}n m *

K><rK -p-*<wir&a-d~~by  a n  o r d i n a n c e  o-f— t h e - m u-n-ici p a 1 i t y  e s r . a h . ) i n . 5.

.
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'
v  :•

r a g e ~ T

-the p r o c e d u r e s  f o r  r e g u l a t i n g  s e r v i c e  a n d  a-r-oc-o e u -r-ea -f-or 
e s t a b l i s h i n g  and c h a n g i n g  -she r a t e s  a n d  c h a r g e s *  »£— s h e -

. T h e  o r d i n a n c e  shall p r o v i d e  for sex— eje^ha-srr'ing 
K t S ^ e ^ K r  procer* jres n e c e s s a r y  to g u a r a n t e e  due p r o c e s s ^ /a^ ^ ' V ' ^ 7'' 

-The ^ a t e s  a n d  c h a r g e s  e s t a b l i s h e d x s h a l l  be r e a s o n a b l e  and 
shra^i p e r m i t  a f a i r  r e t u r n  on i n v e s t e d  capital.

• y v £---- .l*v*cU\ A tt- ft**
L$J T h i s  s e c t i o n  a p p l i e s  to h o m e  r u l e  and general law

m u n i c i p a l i t i e s .

P a g e  7^, a f t e r  l i n e  insert:

T ' V

V
>v< '/

0 5 .  D l S P U T E§ ^ U® - e © N m ^ T S n 7 T T f l  STATE 
p J j Z I L T ( a )  A  d i s p u t e  as to the

24A-.-3 o-. Q -/ o .

CERT>3
reasonablene-e-s^'of the fee s‘Oft)T'"<orL:,-;the terms, c onditions, or 

t o  a p e r m i t  f o r  a u t i l i t y  ‘̂r ^ i n L p a t e d  u n d e r  AS 
42_^Q,5 ^ t o  u s e  m u n i c i p a l  streets, a l l e y s  or cther^pub-lic,,ways 

the. m u n i c i p a l i t y  shall be d e c i d e d  u n d e r  A S  42.05.251.7-^

i n  case o f  a c o n f l i c t  b e t w e e n  the pr ions o
C ^  4 2 . 0 5  o ^ a ^ n " a c t i o n  t a k e n  u n  d e i 11 ei-t h eriia^h-to’ 

r e g u l a t i o n  o f  s e r v i c e  f a t e s  o r  c h a r g e s  of  a ' u t i l i t y ,’,
' th^-pr-o-vis-i©ns-' Crf A.S 4 2 . O f y & # £ ; ap-ptfefr. y/7

($) T h i s  s e c t i o n  a p p l i e s  to h e m e  r u l e  and g e n e r a l  law 
m u n i c i p a l i t i e s .

P S g e  19^, a f t e r  T i n e  J^*," i n s e r t :

.ons-of''services r p r o v i d e d  by a 
p^iLS,Qn1..-u.tiT'i-ty. or- c o o p e r a t i v e  t h a t  is e x e m p t  f r o m  
r e g u l a t i o n  u n d e r  ..AS’. 42. 05 .711. "

R e n u m b e r  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

(V )  $. d t S f * &  lAtvolvitij <? uti /rfy unA* As vi«os  Vu ^ f L i

\A t4 lU u O  AJJii y  H\t #\ t/xL fa itltij ^  J-X£CfjS''J,ut

6- to k-<£ u4yvt/ S + rit!k , S titt od ci<h </ h >i C&l
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S E K A T E  A :• E N D Ki E N T

r c r s r . n n i r v  c ?v&£ic~£~_ A f f a i r s  C c m

'o: _________________________  SEKATE BILL No.

o:  •  HOUSE BILL No.

Page :  7 4 L i n e : - '  i<L

D e l e t e  " u t i l i t y  s e r v i c e s , "  ; t^K<LU

.rage 79, e n t e r  I i a j e «-7”, i n s e r t :

t r ' - i c i p e l i t y  t h a t  o w n s  cr o p e r a t e s  a.-utility n
^ ’ e x t e n d  s e r v i c e  tc a d j a c e n t  a r e a s  o u t s i d e  its n u r i d e a l

b o u n d a r i e s .  F o r  t h a t  t u r n  os e t h e  m u n i c i t a l i t v  n a v  a c c u i r e  • • • * • • * . # »  . • » ✓ « 
n s i n t a i n  a n d  o p e r a t e  u t i l i t y  r a c i i i t i e s  t c g e t n e r  w 1 1n
n e c e s s a r y  i n t e r e s t s  in r e a l  p r o p e r t y  o u t s i d e  its m u n i c i p a l
b o u n d a r i e s . "

P a g e  /7, l i n e  £8, d e l e t e :

0 and. i n s e r t  "(e)

■■

him®!
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S E N A T E  A HE N D  « E N T

AHESKJEfT r 8

L e .  &

i

By C O m ’K I T Y  i R E G I O N A L  A F F A I R S  C01-2MI7TEI

To: __________________________SENATE BILL No, _±
To:  ’ HOUSE BILL No,

Pagr: V& L ine: ~
M  'Ij u 1

A f t e r  " b o r o u g h " ,  d e l e t e :

" i n c l u d i n g  b u t  n o t  l i m i t e d  to, e x c l u d i n g  p e r s o n a l  p r o p e r t y  
f r o m  t a x a t i o n ,  e s t a b l i s h i n g  e x e m p t i o n s ,  a n d  e x t e n d i n g  the" 
r e d e m p t i o n  p e r i o d "
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T o :

T o :

S ^ A f t

S  E  N A  T

Jig

A  K  E K  D  H  E  N T  L ^ e  ' ^ i v v - | D

  — -

by CCvSvJNTTY £• R E G I O N A L  A F F A I R S  C O M M I T T E E

S E N A T E  B I L L  No, 

H O U S E  B I L L  No,

Pa g e : e i  L i n e :*.

A f t e r  "(3)", d e l e t e  "is", end i n s e r t  "hes been"

A f t e r  " e l e c t i o n s " ,  i nse rt "for 30 days i m m e d i a t e l y  p r e c e d i n g  the 
e l e c t i o n "
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P R O P O S E D  S E N A T E  A M E N D M E N T

gy C o m m u n i t y  b R e g i o n a l  A f f a i r s  C o m m i t t e e

To: _____________SENATE BILL No. _ 1 ____________

To:  ̂ HOUSE BILL No,  _ _  '

Pa s e : L i n e :-
CS-St ( L

Note.: T h i s  c h a n g e  is l i s t e d  as a p r o p o s a l  r a t h e r  than' an
a m e n d m e n t  b e c a u s e  o f  the c o m p l e x  d r a f t i n g  'that w i l l  be 
r e q u i r e d  to m a k e  s u r e  a l l . t h e  n e c e s s a r y  s e c t i o n s  a r e  ^ 
c r o s s  r e f e r e n c e d .  L e g a l  S e r v i c e s  has r e v i e w e d  this 
p r o p o s a l  a n d  s u g g e s t e d  this a p p r o a c h  b e c a u s e  of time., 
c o n s t r a i n t s .  If the C o m m i t t e e  approves this proposal, 
L e g a l  S e r v i c e s  w i l l  i n c o r p o r a t e  it as p a r t  .of the , • 
C o m m i t t e e  S u b s t i t u t e .  ’

P a g e  10, a f t e r  lin e i n s e r t  n e w  section:

" 2 9 . 0 5 . 1 4 5 .  ’ A S S U M P T I O N  O F  IKE E D U C A T I O N  POWER. (a) W h e n  
—  a n  u n i n c o r p o r a t e d  a r e a  o r  s e c o n d  class city t h a t  -is p a r t  of 
. a R e g i o n a l  E d u c a t i o n  A t t e n d a n c e  A r e a  i n c o r p o r a t e s  or 

u p g r a d e s  to f i r s t  class o r  h e m e  r u l e  city status, the 
a s s u m p t i o n  of t h e  e d u c a t i o n  p o w e r  shall be ;in a c c o r d a n c e  
w i t h  t h i s  section-

(b) W h e n  an u n i n c o r p o r a t e d  a r e a  or city that is part 
o f  a R Z A A  i n c o r p o r a t e s  o r  u p g r a d e s  to f i r s t  c l a s s  or h o m e  
r u l e  c i t y  sta tus, that D i r e c t o r  of E l e c t i o n s  s h a l l  conduct 
a n  e l e c t i o n  in the R E A A  w i t h i n  90 days pf the i n c o r p o r a t i o n .

(c) A.t this e l e c t i o n ,  v o t e r s  of the R E A A  shall be 
g i v e n  a n  o p p o r t u n i t y  to a p p r o v e  or disap p r o v e  the a s s u m p t i o n

'.of the e d u c a t i o n  p o w e r  b y  the n e w l y  i n c o r p o r a t e d  or u p g r a d e d  
f i r s t  class o r  h o m e  r u l e  city.

(1) T h e  v o t e  s h a l l  b e  c o u n t e d  s e p a r a t e l y  w i t h i n  
the c i t y  l imits of the n e w l y  i n c o r p o r a t e d  c-r u p g r a d e d  city 
a n d  i n  the r e m a i n d e r  of the REAA.

(2) A  m a j o r i t y  of v o t e r s  in b o t h  a r e a s  m u s t  
a p p r o v e  the a s s u m p t i o n  o f  the e d u c a t i o n  p o w e r  b y  the n e w l y  
i n c o r p o r a t e d  or u p g r a d e d  c i t y  or it m a y  not a s s u m e  the 
e d u c a t i o n  p o w e r "

A.lter o t h e r  s e c t i o n s  a s  n e c e s s a r y  .to c o n f o r m .



------------ A8SKDKZKT £11

O f f e r e d  in the S E N A T E  . By H a l f o r d

TO: S e n a t e  B i l l  No. 1

P a g e  14, line 25:

D e l e t e  a n d  i n s e r t
•v.

P a g e  14, a f t e r  li.ne 25 insert: _*

"(A) s t - n d a r d s  and p r o c e d u r e s  g o v e r n i n g  d e t a c h m e n t  s^all be 

i d e n t i c a l  to s t a n d a r d s  and p r o c e d u r e s  g o v e r n i n g  annexation, except 

t h a t  p r o c e d u r e s  g o v e r n i n g  d e t a c h m e n t  shall p r o v i d e  for e q u i table 

p r o r a t e d  p a y m e n t - o f  debts a c q u i r e d  b y  the m u n i c i p a l i t y  p r i o r  to the 

d e t a c h m e n t ."



A  M  E N D H  E N T

O f f e r e d  in the S E N A T E

TO: S e n a t e  B i l l  No. 1

P a g e  14, line 25:

. D e l e t e  a n d  i n s e r t

P a g e  yC, a f t e r  l i n e  $  insert:

}C "(4) w i t h i n  90 days after r e c e i p t  of a p e t i t i o n  for annexe- 

t i o n  or d e t a c h m e n t  the L o c a l  B o u n d a r y  C o m m i s s i o n  shall m a k e  a deci sion 

on the p e t i t i o n . "

By H a l f o r d



A M E N D M E N T

O f f e r e d  in the H O U S E  

TO: H B  172

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L
«/

A F F A I R S  C O M M I T T E E

P a g e  35, li n e  4:

After "request" insert "by a m e m b e r  of the g o v e rning body"

P a g e  35, line 5: 

D e l e t e  " and"

P a g e  35, li n e 6:

A f t e r  " r e q u e s t "  i n s e r t  "by a m e m b e r  of the g o v e r n i n g  b o d y "

Page 35, line 8-

D e l e t e  a n d  i n s e r t

Pa g e  35, a f t e r  line 8:

I n s e r t :

"(4) a m u n i c i p a l  e m p l o y e e  o r  o f f i c i a l ,  o t h e r  t h a n  a m e m b e r  

of the g o v e r n i n g  body, m a y  n o t  p a r t i c i p a t e  in a n y  o f f i c i a l  a c t i o n  in 

w h i c h  the e m p l o y e e  or o f f i c i a l  has a s u b s t a n t i a l  f i n a n c i a l  inter e s t .

(b) If a m u n i c i p a l i t y  fails to a d o p t  a c o n f l i c t  of  i n t e r e s t  

o r d i n a n c e  w i t h i n  180 days a f t e r  J u l y  1, 1983, the c o n f l i c t  of i n t e r e s t

p r o v i s i o n  o f  this s e c t i o n  is a u t o m a t i c a l l y  a p p l i c a b l e  to a n d  b i n d i n g  

u p o n  that m u n i c i p a l i t y . "

I
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Se n a t e  C o m m u n i t y  and 
R e g i o n a l  A f f a i r s  

F e b r u a r y  8, 1983 
Page T w o

a g r e e m e n t s  w i t h  the F o r e s t  S e r v i c e  for fire p r o t e c t i o n  of rural 
p r o p e r t i e s  of m u t u a l  concern, or for j o i n t  state, federal, and 
local drug e n f o r c e m e n t  o perations  or f o r  a h o s t  of other mun icipal 
f u n c t i o n s  w h i c h  are e x e r c i s e d  j o i n t l y  or in c o o p e r a t i o n  with state 
or federal a g e n c i e s  or other m u n i c i p a l i t i e s .  I s trongly suggest 
that this s e c t i o n  b e  elim inated as it is not only superfluous, but 
its e x i s t e n c e  m a y  lead . courts to two u n f o r t u n a t e  conclusions; 
first, that the onl y w a y  m u n i c i p a l i t i e s  m a y  e n g a g e  in a c o o p e r a t i v e  
or j o i n t  e m e r g e n c y  s e rvic e c o m m u n i c a t i o n  c e n t e r  is as provided in 
the s u b j e c t  section; and second that i n a s m u c h  as the l e g i s l a t u r e  
w e n t  to g r e a t  pains to detail the p r o c e d u r e s  and structures for 
j o i n t  o p e r a t i o n  of e m e r g e n c y  c o m m u n i c a t i o n  centers, other  s i m i l a r  
j o i n t  o p e r a t i o n s  m u s t  have specific and d e t a i l e d  l e g i s l a t i v e  a u t h o r­
ization. It was for these types of reasons that the technical 
c o m m i t t e e  f o r  the Ti.tle 29 r e v i sion r e c o m m e n d e d  striking or g e n e r a l­
izing such d e t a i l e d  p r o c e d u r e s  found in the p r e s e n t  Title 29. If 
there is some f e e l i n g  that striking this s e c t i o n  would j e o p a r d i z e  
the a u t h o r i t y  of m u n i c i p a l i t i e s  to e nter into such arrangements, I 
s u gge st the s e c t i o n  b e  struck and r e p la ced w i t h  a new section 
u n d e r  the g e n e r a l  p o w e r s  portion of the Bill w h i c h  woul d authorize 
a m u n i c i p a l i t y  to e n t e r  into an a g r e e m e n t  or as sociation, including 
m e m b e r s h i p  in a cor poration, w ith- any o t h e r  municipality, the 
state, or federal agencies, for the p u r p o s e  of e x e r c i s i n g  any 
p o w e r ' o r  f u n c t i o n  of the municipal ity. 2 ^ /

Page 96, b e g i n n i n g  at l i n e  5. S u b s e c t i o n  (c) of this section m a k e s  
s u b s e c t i o n s  (a) and (b) a p p l i c a b l e  to all h o m e  rule m u n i c i palities. 
Actual ly, there a p p e a r s  to be l i t t l e  need to h a v e  this apply to any 
home rule m u n i c i p a l i t y ;  however, b e c a u s e  s u b s e c t i o n  (a) deals w i t h  
the d i f f e r e n t  d i s p o s i t i o n  of a v a c a t e d  p u bli c square depending on 
w h e t h e r  the s q u a r e  is w i t h i n  a city or o u t s i d e  a city but w i t h i n  
the borough, it m a y  b e  ap prop r i a t e  to m a k e  s u b s e c t i o n  (a) applicabl e 
only to h o m e  rule b o r o u g h s  and general law m u n i c i palities. In 
addition, the l a s t  s e n t e n c e  of s u b s e c t i o n  (a) w h i c h  b e g i n s  in l i n e  
17 could l e a d  to some v e r y  awkward situations. If, in the original 
plat, a lot is d e d i c a t e d  as a h o l d i n g  a r e a  for storm waters, or as 
a park or for some o t h e r  n o n - s t r e e t  u s e  and is l a t e r  vacat ed b e c a u s e  
the lot is no l o n g e r  needed for that p u r p o s e  it m a y  be very d ifficult 
to d e t e r m i n e  w h o  is the "rightful" owner; and if this "rightful" 
o wner is s o m e o n e  o t h e r  than the a b u t t i n g  p r o p e r t y  owners, it may 
be i m p o s s i b l e  to l o c a t e  the owner. I s u g g e s t  d e l e t i o n  of the s e n­
tence w h i c h  b e g i n s  on line 17, and in l i n e  14, j u s t  b e f o r e  the word 
" public" the i n s e r t i o n  of the p h r a s e  "lot or".

Page 105, b e g i n n i n g  at li ne 7. I don't think that the d e f i n i t i o n  
of " d e v e l o p e d "  c l a r i f i e s  anything. F o r  example, w h e n  a native c o r­
por a t i o n  s u b d i v i d e s  some of its p r p p e r t y  and puts in roads and
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Y o u  h a v e  a s k e d  for a c o m p a r i s o n  of  t h e  v e t o  p o w e r  o f  a m a y o r  
u n d e r  H B  172 as c o m p a r e d  to t h e  v e t o  p o w e r  o f  a m a y o r  u n d e r  
e x i s t i n g  law.

✓ U n d e r  AS  2 9 . 2 3 . 1 7 0 ,  t h e  m a y o r  of  a b o r o u g h  is a u t h o r i z e d  to
v e t o  " . . .  a n y  o r d i n a n c e ,  r e s o l u t i o n ,  m o t i o n  o r  o t h e r  
a c t i o n  of t h e  a s s e m b l y  a n d  may, b y  veto, s t r i k e  o r  r e d u c e  
i t e m s  in a p p r o p r i a t i o n  o r d i n a n c e s  e x c e p t  for s c h o o l  b u d g e t  
item s " .  H o w e v e r ,  t h e  m a y o r  m a y  n o t  v e t o  a n  a c t i o n  o f  the 
a s s e m b l y  c a l l i n g  for an e l e c t i o n  on a d o p t i n g  o r  a b a n d o n i n g  a
m a n a g e r  p l a n  (AS 2.9. 23. 240 (d)), o r  an a c t i o n  of the b o a r d  of
e q u a l i z a t i o n  o r  b o a r d  of a d j u s t m e n t .  T h e  a s s e m b l y  sits as 
t h e  b o a r d  o f  e q u a l i z a t i o n  a n d  h e a r s  a p p e a l s  f r o m  d e c i s i o n s  
of  t h e  b o r o u g h  a s s e s s o r ,  o r  the a s s e m b l y  m a y  d e l e g a t e  th i s  
a u t h o r i t y  to a n o t h e r  b o a r d  (AS 2 9 . 5 3 . 1 3 5 ) .  A n  a c t i o n  t a k e n  
b y  t h e  b o a r d  o f  e q u a l i z a t i o n  m a y  n o t  be  v e t o e d ,  w h e t h e r  the 
a s s e m b l y  s i t s  as the b o a r d  o r  w h e t h e r  o t h e r  a p p o i n t e d
m e m b e r s  f o r m  t h e  b o a r d .  T h e  a s s e m b l y  is t h e  b o a r d  of
a d j u s t m e n t  for p u r p o s e s  o f  h e a r i n g  a p p e a l s  f r o m  la n d  use 
d e c i s i o n s ,  b u t  the a s s e m b l y  m a y  d e l e g a t e  t h i s  f u n c t i o n  to a 
c i t y  for the a r e a  w i t h i n  t h e  c i t y ' s  b o u n d a r i e s  
(AS 2 9 . 3 3 . 1 1 0 ) .  A n  a c t i o n  t a k e n  b y  the b o a r d  o f  a d j u s t m e n t  
m a y  n o t  be  v e t o e d  b y  the b o r o u g h  m a y o r ,  w h e t h e r  the a s s e m b l y  
is s i t t i n g  as t h e  b o a r d  o r  a c i t y  b o a r d  is i n v o l v e d .

In a d d i t i o n  to g e n e r a l  l i m i t a t i o n s  o n  the v e t o  p o w e r  o f  a 
b o r o u g h  m a y o r ,  w i t h  r e s p e c t  to a t h i r d  c l a s s  b o r o u g h
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T h e  b o r o u g h  e x e c u t i v e  is t h e  p r e s i d i n g  o f f i c e r  o f  t h e  
b o r o u g h  a s s e m b l y  a n d  p r e s i d e n t  of  the s c h o o l  boa r d .
T h e  b o r o u g h  e x e c u t i v e  h a s  a l l  p o w e r s  o f  a b o r o u g h  
e x e c u t i v e  e x c e p t  f o r  the v e t o  power.

U n d e r  t h i s  l a n g u a g e  it a p p e a r s  t h a t  t h e  m a y o r  o f  a t h i r d  
c l a s s  b o r o u g h  h a s  n o  v e t o  p o w e r ,  w h e t h e r  a c t i n g  as p r e s i d i n g  
o f f i c e r  o f  the a s s e m b l y  o r  as p r e s i d e n t  o f  the s c h o o l  bo a r d .

U n d e r  A S  29. 23. 270, t h e  m a y o r  of  a f i r s t  c l a s s  c i t y  " . . .
, ‘ m a y  v e t o  a n y  o r d i n a n c e ,  r e s o l u t i o n ,  m o t i o n ,  o r  o t h e r  a c t i o n  

/  of  the c o u n c i l  a n d  m a y  by  v e t o  s t r i k e  o r  r e d u c e  i t e m s  in 
a p p r o p r i a t i o n  o r d i n a n c e s  e x c e p t ,  in a c i t y  o u t s i d e  an 
o r g a n i z e d  b o r o u g h ,  for s c h o o l  b u d g e t  i t e ms". T h e  m a y o r  o f  a 
s e c o n d  c l a s s  c i t y  m a y  n o t  v e t o  a n y  acti o n .  T h e  s e c t i o n  is 
s i l e n t  as t o  w h e t h e r  the m a y o r  o f  a f i r s t  c l a s s  c i t y  in a 
b o r o u g h  m a y  v e t o  an a c t i o n  o f  t h e  c o u n c i l  s i t t i n g  as a b o a r d
of e q u a l i z a t i o n  o r  a d j u s t m e n t  p u r s u a n t  to a d e l e g a t i o n  of
a u t h o r i t y  b y  the b o r o u g h  a s s e m b l y .

T h e  v e t o  p r o v i s i o n  c o n t a i n e d  in sec. 29.20. 270 of  HB 172 
a p p l i e s  to b o t h  c i t i e s  a n d  b o r o u g h s .  J u s t  as in e x i s t i n g  
law, a m a y o r  is a u t h o r i z e d  to v e t o  " . . .  a n  o r d i n a n c e ,  
r e s o l u t i o n ,  m o t i o n ,  o r  o t h e r  a c t i o n  of  the g o v e r n i n g  b o d y  
a n d  m a y  s t r i k e  o r  r e d u c e  a p p r o p r i a t i o n  i t e ms". A s  in 
e x i s t i n g  law, the m a y o r  m a y  n o t  v e t o  i t e m s  in a s c h o o l  
b u d g e t  o r  a d o p t i o n  or  r e p e a l  o f  a m a n a g e r  p l a n  of 
g o v e r n m e n t ,  a n d  the m a y o r  o f  a s e c o n d  c l a s s  c i t y  m a y  n o t  
e x e r c i s e  a v e t o  a t  all. In a d d i t i o n ,  t h e  m a y o r  o f  a c i t y  or
b o r o u g h  m a y  not v e t o  " . . .  a c t i o n s  of t h e  g o v e r n i n g  b o d y
s i t t i n g  as the b o a r d  o f  e q u a l i z a t i o n  or  b o a r d  o f  a d j u s t­
m e n t  . . . "  S i n c e  t h e  m a y o r  is a u t h o r i z e d  to v e t o  o n l y  
a c t i o n s  o f  the g o v e r n i n g  b o d y  a n d  n o t  a c t i o n s  of o t h e r  
b o a r d s ,  the r e s u l t  o f  t h i s  p r o v i s i o n  is the same as the 
e x i s t i n g  p r o h i b i t i o n  a g a i n s t  v e t o  o f  an a c t i o n  o f  the b o a r d  
of e q u a l i z a t i o n  o r  b o a r d  o f  a d j u s t m e n t  e v e n  if t h e  g o v e r n i n g  
b o d y  d e l e g a t e s  the f u n c t i o n s  u n d e r  sec. 2 9 . 4 0 . 0 5 0  or 
sec. 2 9 . 4 5 . 2 0 0 .  H o w e v e r ,  u n d e r  HB 172 it is c l e a r  t h a t  
n e i t h e r  the m a y o r  of a c i t y  n o r  the m a y o r  of  a b o r o u g h  m a y  
v e t o  a c t i o n s  o f  the b o a r d  o f  a d j u s t m e n t  o r  b o a r d  o f  e q u a l i­
za t i o n  .

W h i l e ,  in HB 172, t h e  m a y o r  of a t h i r d  c l a s s  b o r o u g h  
c o n t i n u e s  to h a v e  n o  p o w e r  to v e t o  a c t i o n s  o f  the a s s e m b l y  
s i t t i n g  as a s c h o o l  b o a r d ,  u n d e r  sec. 2 9 . 2 0 . 3 0 0 ( b )  the m a y o r  
is n o t  p r e c l u d e d  f r o m  v e t o i n g  o t h e r  a c t i o n s  o f  the a s s e m b l y .

T B C r l j b
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1 subsection is limited to

2 (1) an amount equal to two percent of the value of the

3 structure based on the assessment for 1981, if the fire p r o tection

4 system is a fixture of the structure on January 1, 1981; or

5 (2) an amount equal to two percent of the value of the

6 structure based on the assessment as of January 1 of the ye a r  immedi-

7 ately following the installation of the fire protection system if the

8 fire protection system becomes a fixture of the structure after

9 January 1, 1981.

10 (m) The tax exemption required by 43 U.S.C. 1620(d), as amended,

11 shall be implemented according to the following conditions and inter-

12 pretations:

13     (1) "developed" means a purposeful modifi c a t i o n  of the

14 property from its original state that effectuates a condition of

15 gainful or productive present use without further substantial modifi-

16 cation; surveying, construction of roads, providing utilities or other

17 similar actions normally considered to be component parts of the

18 development process, but which do not create the condition described

19 in this paragraph, do not constitute a developed state w ithin the

20 meaning of this paragraph; developed property, in order to remove the

21 exemption, must be developed for purposes other than exploration, and

22 be limited to the smallest practicable tract of the property actually

23 used in the developed state;

24 (2) "exploration" means the examination and investigation

25 of undeveloped land t:o determine the existence of subsurface nonrcnew-

26 able resources;

27 (3) " l e a s e” means a grant of primary possess:

28 into for gainful purposes with a determinable fee remaining in the

29 hands of the grantor; wit h  respect to a lease that conveys rights of

-105- HB 172



made to the eligible tenants. However tax equivalency payment:; to

exploration and development, this exemption shall continue w i t h  r e­

spect to that portion of the leased tract that is use d  solely for the 

purpose of exploration.

(n) If the property or interest in the property reverts to an 

undeveloped state, or if the lease is terminated, the exemption shall 

be reinstated, subject to the provisions of (in) of this section.

PROPERTY TAX E QUIVALENCY PAYMENTS. (a) ASec. 29.45.040.

resident of the state 65 years of age or older who rents a permanent 

place of abode is eligible for tax equivalency payments from the state 

through the department.

(b) For purposes of determining payments to eligible persons,

the department shall calculate at the rate of one percent p er mill a 

property tax equivalent percentage for each m u nicipality that levies a 

property tax. The property tax equivalent percentage applied to the 

annual rent charged to the applicant equals the property tax e q u i v a­

lency payment payable under this section.

(c) To obtain tax equivalency payments the eligible resident

must apply to the department for payment for the p r eceding year by

January 15 of each year on forms and in the m a n n e r  p r e s cribed by the

department. Each applicant shall submit with the a p p l i cation rental 

receipts or, if rental receipts are not available, other evidence

satisfactory to the department for d e t e rmination of the fact of p a y­

ment of rent and the amount paid.

(d) If two or more persons occupy a residence as tenants, not

all of wh o m  are eligible for tax equivalency payments under this

section, the assessor shall determine equitable partial payments to be

an

.. ._____ _̂____ .--r- — —  spouse is less than
i H H • ■ :

29 i

I ,v23

65 years of age. If all occupants in a residence are eligible for tax

KB 17 2 106-



ALASKA  A S S O C I A T I O N  OF ASSESSING OFFICERS

SENATE BILL NO. 260 (proposed s u b s t i tu te )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE -  FIRST SESSION

A BILL

For an Act e n t i t l e d :  "An Act r e la t i n g  to exemption from municipal
property

ta x a t io n  o f  c e r t a in  property exempt from ta xa t io n  
from fe d e ra l  law; and provid ing fo r  e f f e c t i v e  d a te ."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

♦Section 1. AS 2 9 .5 3 .0 2 0 ( a )  is  amended by adding a new paragraph to 
read:

(9) r e a l  property or an in t e r e s t  in r e a l  property tha t  is  exempt 
from ta xa t io n  under A3 U.S.C. 1620(d ) ,  as amended.

♦Sec. 2. AS 20 .5 3 .0 2 0  is  amended by adding new subsections to read:

(k) For the purpose o f  determining property exempt under (a) (9) 
o f  th is  sec t io n ,  the fo l low in g  d e f in i t io n s  apply to terms used in A3 
U.S.C. 1620(d) unless superseded by a p p l icab le  fe d e ra l  law:

(1) "developed" means a purposeful m o d i f ic a t io n  of  the property  
from i t s  o r ig in a l  s ta te  th a t  a f fe c tu a tes  a c on d it ion  o f  productive  
present use or makes the property marketable fo r  use or development 
in  accordance with lo c a l  ordinances and s ta te  s ta tu te s  without  
fu r th e r  subdiv is ion or s u b s ta n t ia l  m o d i f ic a t io n .  Developed property ,  
in  order to remove the exemption, must be developed for  purposes 
other  than ex p lo ra t io n  and be l im i te d  to the smallest  p ra c t ic a b le  ..A 
t r a c t  of the property a c tu a l ly  used in the developed s ta te ;

(2) "ex p lo ra t io n "  means the examination and in v e s t ig a t io n  of  
undeveloped land to determine the existence of  subsurface  
nonrenewable resources;

(3) " lease" means a grant of primary possession entered in to  fo r  , A
g a in fu l  purposes with a determinable fee remaining in  the hands of  .V '
the grantor ;  with respect to a lease that  conveys r ig h ts  of /I
e x p lo ra t io n  and development, th is  exemption s h a l l  continue with A'
respect to the port ion  o f . t h e  leased t r a c t  th a t  is  used sole ly  for
the purpose of e x p lo ra t io n .

(A) I f  property or an i n t e r e s t  in property th a t  is  determined not 
to be exempt under (a) (9) of  th is  section re v e r ts  to an undeveloped 
s t a t e ,  or i f  the lease i s  term inated ,  the exemption s h a l l  be granted,  
subject  to the provis ions c f  (a ) (9 )  and (k) of  th is  section

'1
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*Sec. 3. 
reading

AS 209 .53 .060  is  amended by adding a new subsection (c)

(c) The assessment of  property which has lo s t  i t s  exempt s tatus  
under A3 U.S.C. 1620(d) because i t  is  developed or leased s h a l l  be 
based on the f u l l  and true  value of  the improvements to the property  
and o f  so much of  the property and/or n a tu ra l  resource as is  used or 
us e fu l  in  connection with the improvements.

*Sec.  [3 ]A .  This Act takes e f f e c t  January 1,  198A

I



NOTE OF INTENTION

Attached is  a proposed s u b s t i tu te  fo r  Senate B i l l  260, which is  an 
ac t  r e l a t i n g  to the exemption from municipal property ta x a t io n  of  
c e r t a in  property  exempt from ta x a t io n  under fed e ra l  law; and 
prov id ing  fo r  an e f f e c t i v e  date .

The proposal was d ra f ted  a t  a q u a r te r ly  meeting of  the Alaska 
Associat ion  of  Assessing O f f ic e r s  held in Soldotna on May 23 and 24,  
1983.

I t  was the opinion o f  the assessing o f f i c e r s  that  the o r ig in a l  
Senate B i l l  260 was u n f a i r ,  as i t  r e la te d  to other persons in  the 
S ta te  of Alaska who are invo lved in  the subdividing and developing  
o f  p ro p e r ty .  The o r i g i n a l  b i l l  allowed Native organ iza t ions  to 
completely develop a sub d iv is ion ,  including survey, roads and 
u t i l i t i e s ,  and s t i l l  not be ob l ig a te d  to pay lo c a l  taxes u n t i l  such 
time as the property was so ld .  We re a l iz e d  tha t  i t  was probably the 
i n t e n t  o f  the fe d e ra l  government in  passing the Native Land Claim 
Sett lement Act to a l low a moratorium on lo c a l  taxes so that  the 
Nat ive  organ iza t io ns  could get t h e i r  fe e t  on the ground and not 
f o r f e i t  t h e i r  property to taxes in the early  years. We f e l t  the 
o r i g i n a l  Senate B i l l  260 allowed the corporat ions not only to get 
t h e i r  fe e t  on the ground, but to remain in a tax exempt status  
v i r t u a l l y  in  p e r p e tu i ty ,  as fa r  as purposeful m odif ica t ions  to t h e i r  
property are concerned.

Our proposed b i l l  would a l low  a fu ture  subdiv is ion in  the s ta te  of  
being developed a tax exemption, but as such time as the subdiv is ion  
i s  completed in  conformance with  the subdivis ion agreement, i t  would 
become ta x a b le .  Th is ,  in essence, gives the Native organ iza t ions  
developir.g subdiv is ions or n a tu ra l  resources a tax f ree  period of 
t ime during the development process, but once the development ' 
c r i t e r i a  has been met i t  places the property on the tax r o l l  of  
l o c a l  tax ing j u r i s d i c t i o n s .

The proposal also provides in section  2 (k ) (1) for  the taxa t io n  of 
only a small port ion  of  a a l a r g e r  t r a c t ,  i f  only th a t  port ion  has 
been developed. I t  e l im in a te s  ta xa t io n  as does the o r ig in a l  Senate 
B i l l  260 of land being used for  e x p lo ra t io n .  I t  a l low s ,  as did the 
o r i g i n a l  b i l l ,  for  property th a t  has been leased to be taxed, but 
d e le tes  t h is  property from the tax r o l l  should the lease be 
te rm in a ted .  I f  the lease is  term inated ,  and due to the lease ,  a 
po rt ion  o f  the property was developed, tha t  port ion  would remain 
taxab le  to the Native corpo ra t ion .

Our proposed b i l l  would bestow an a d d i t io n a l  b e n e f i t  on the Native  
corporat ions  over what most o f  them have at  the present t ime. Most 
of  the assessing j u r i s d i c t i o n s  w i th in  the State begin to assess the 
property a t  the time i t  is  surveyed, and continue through the 
development s tage.  As mentioned above, the proposed b i l l  by our 
assoc ia t io n  would a l low  the development to take place p r io r  to 
beginning the assessment procedures.

\r i*'1- ■ . -/■ ■ :>.v/ "



Should you have any questions concerning our p o s i t io n ,  please  
contact  the undersigned.

Glenn M. "Pat" McKee, CRA
Chairman, L e g is la t iv e  Committee
Alaska Associat ion o f  Assessing O f f ic e rs  
Pouch 6-650
Anchorage, Alaska 99502
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D e a r  Lyman:

T h a n k  y o u  for y o u r  r e c e n t  l e t t e r  r e q u e s t i n g  m y  s u p p o r t  for SB 1.
A s  I ' m  s u r e  y o u  k n o w ,  H B  172 is t h e  H o u s e  v e r s i o n  of the M u n i c i p a l  
C o d e  r e v i s i o n  bill.

T h e  b i l l s  in q u e s t i o n  a r e  m o n o l i t h i c ,  a n d  d u e  t o  t h e i r  size a n d  
i m p a c t  t h e r e  w i l l  be  a c o n s i d e r a b l e  a m o u n t  o f  t i m e  s p e n t  on t h e m  
in c o m m i t t e e .  SB 1 h a s  g o n e  f r o m  S e n a t e  C & R A  to  J u d i c i a r y .  A t  
t h i s  time, h e a r i n g  d a t e s  in J u d i c i a r y  h a v e  n o t  b e e n  set. O n c e  t h e  
b i l l  g e t s  t h r o u g h  J u d i c i a r y ,  it w i l l  t h e n  go to  t h e  F i n a n c e  a n d  
R u l e s  C o m m i t t e e s  r e s p e c t i v e l y .  O n  the H o u s e  side, the C & R A  C o m m i t t e e  
w i l l  be p a s s i n g  the b i l l  o u t  s o m e t i m e  n e a r  the e n d  of  April. H B  172 
h a s  the same c o m m i t t e e  r e f e r r a l s  a s  SB  1. O b v i o u s l y ,  u n l e s s  w e ' r e  
h e r e  t i l l  A u g u s t ,  it l o o k s  l i k e  t h e  b i l l s  w i l l  be c a r r i e d  o v e r  to the 
s e c o n d  session.

L y m a n ,  I b e l i e v e  t h a t  t h e  m a j o r i t y  o f  l e g i s l a t o r s ,  i n c l u d i n g  m y s e l f ,  
s u p p o r t  t h e  c o n c e p t  o f  r e v i s i n g  a n d  r e o r g a n i z i n g  T i t l e  29. H o w e v e r ,  
at t h i s  t i m e  I c a n n o t  m a k e  a c o m m i t m e n t  to the b i l l  u n t i l  I see h o w  
i t  i s  a m e n d e d .  I ' m  s u r e  y o u  u n d e r s t a n d .  In a n y  event, y o u  c a n  
a l w a y s  feel fr e e  to c o n t a c t  m e  o n  this.

T h a n k  y o u  for w r i t i n g .  P l e a s e  g i v e  m y  b e s t  to m y  f r i e n d s  in B e t h e l .  

M o s t  s i n c e r e l y ,

B e t t e  C a t o
A l a s k a  S t a t e  R e p r e s e n t a t i v e
D i s t r i c t  6

H OUSE COM MU N I T Y  AND R E G I O N A L  A F F A I R S  C OMMITTEE

S e n a t o r  B i l l  Ray, C h a i r m a n  
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Chapter s u m m a r y  of Muni cipal Code 
R e v i s i o n  [CSHB 170] (Work Order 
No. 12-2379)

R e p r e s e n t a t i v e  P a t r i c k  M. O'Connell 
Chairman, House Commu n i t y  and 
Regional A f fairs Committee

Tamara  Brandt Cook 
L e g i s l a t i v e  Counsel

Y o u  h a v e  r e q u ested a chapter summary of the municipal code 
r e v i s i o n  (CSHB 170) h i g h l i g h t i n g  significant changes to 
ex i s t i n g  law. For your convenience, I have a t t a c h e d  a table 
of contents by chapter and article to the revision. 
C o r r e s p o n d i n g  chapter n u mbers in the existing T i t l e  29 are 
i n c l u d e d  in parentheses.

CL pter 0 3 . The U n o r g a n i z e d  Borough. No s ignifican t 
c h a n g e .

C h a p t e r  0 4 . C l a s s i f i c a t i o n  of Municipalities . No 
s i g n i f i c a n t  change.

C h a p t e r  0 5 . Inc orporation. Does not authorize 
i n c o r p o r a t i o n  of a third class borough.

C h apt er 0 6 . A l t e r a t i o n  of M u n i c i palit ies. Does not 
au t h o r i z e  i n c o r p o r a t i o n  of a third class b o r o u g h  t h r ough 
m e r g e r  or consolidation.

C h apt er 1 0 . Home Rule M u n i c i p a l i t i e s .  Authorizes a second 
class city to adopt a ho me rule charter if the city has at 
least 400 p e r m a n e n t  residents. Requires home rule m u n i c i­
palities to provide land use regulation.
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Chapter  1 4 . Capital City. No s i g n i f i c a n t  change.

Chapter 2 0 . M u n i c i p a l  Officers and Employees. Requires a 
m u n i c i p a l i t y  to adopt a conflict of interest ordi nance that 
r equires a m emb er of the gover n i n g  body to declare a 
substantial fina ncial interest h e  has in an official action. 
The p r e s i d i n g  o f f i c e r  must then  dete rmine whet her to excuse 
h i m  f r o m  a vote and this d e c i s i o n  m a y  b e  over tu r n e d  by 
m a j o r i t y  vote of the membership. Allows a special m e e t i n g  
to be c al led if a m a j o r i t y  of the m e m b e r s  are g i v e n  at least 
24 hours n o t i c e  and r e a s o n a b l e  efforts are made to notify 
all members. A special m e e t i n g  m a y  be co ndu c t e d  w i t h  less 
than 24 hours n o t i c e  if .11 m e mbers see present or if absent 
m e m b e r s  waive in w r i t i n 6 the r e q u i r e d  notice. Requires the 
g o v e rning  b o d y  to appoint w i t h i n  7 days the number of 
m e m b e r s  n e e d e d  for a q u o r u m  if the m e m b e r s h i p  is r e d uced to 
fewer than the numb er needed. Requires that a veto be 
o v e r r i d d e n  at the next regular m e e t i n g  or w i t h i n  21 days 
after exercise  of the veto. Grants a u t h o r i t y  to a m u n i c i­
pal i t y  to e s t a b l i s h  advisory, administrative , technical, or 
quasi-judici al boards and commissions. Allows the g o v e r n i n g  
body to provid e for a classi f i e d  s e r vice and to designate 
posit i o n s  that are w h o l l y  or p a r t i a l l y  exempt from the 
c lassified service.

C h a p t e r  2 5 . Municip al Enactments. A p e n a l t y  not to exceed 
that imposed for a class B m i s d e m e a n o r  m a y  be imposed for s 
v i o l a t i o n  of an ordinance. A man dat o r y ,  no nsu s p e n d a b l e  term 
of i m p r i s o n m e n t  for 5 days m a y  be imposed for v i o l a t i o n  of 
a n  ordinance. A civil a c t i o n  ma y be in stit u t e d  against a 
p e r s o n  who violates an o r d i n a n c e  and a civil p e n a l t y  of up 
to $1,000 may be imposed for each violation. An a ction to 
e n j o i n  a v i o l a t i o n  m a y  be brought and the court must grant 
the i n j u n c t i o n  on f i nding a violation. Each day a v i o l a t i o n  
continues is a separate violation.

Chapter  2 6 . Elections. The judge of a p r e cinc t must be a 
voter of the p r e cinc t for whi ch he is a p p o i n t e d  unless no 
v o t e r  is w i l l i n g  to serve. Both general law and home rule 
m u n i c i p a l i t i e s  are requi red to give at least 20 days n ot ice 
o f  a r e g u l a r  or special election. A r u n o f f  e l e c t i o n  shall 
be held if no c a n d i d a t e  receives over 40 percent  of the 
votes cast for the office of m a y o r  or m e m b e r  of the 
g o v e r n i n g  b o d y  or school board. There is no super m a j o r i t y  
r e q u i r e m e n t  for other e l ected offices, and a m u n i c i p a l i t y
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m a y  c h a n g e  t h e  r e q u i r e m e n t  for m a y o r ,  m e m b e r  of  the 
g o v e r n i n g  b o d y ,  or m e m b e r  of the c o u n c i l  b y  o r d i n a n c e .  T h e  
i n i t i a t i v e  a n d  r e f e r e n d u m  p r o c e s s  a n d  the r e c a l l  p r o c e s s  
h a v e  b e e n  s u b s t a n t i a l l y  a l t e r e d .  An a p p l i c a t i o n  m u s t  b e  
f i l e d  w i t h  t h e  c l e r k  f o r  a p e t i t i o n .  T h e  c l e r k  p r e p a r e s  t h e  
p e t i t i o n  and p r o v i d e s  it to t h e  v o t e r s  w h o  w i l l  s p o n s o r  t h e  
p e t i t i o n .  W h e n  a p e t i t i o n  is r e t u r n e d ,  the c l e r k  c e r t i f i e s  
w h e t h e r  it is s u f f i c i e n t  a n d  n o t i f i e s  the s p o n s o r s .  T h e  
p e t i t i o n  m a y  b e  s u p p l e m e n t e d  w i t h  a d d i t i o n a l  s i g n a t u r e s  
o b t a i n e d  and f i l e d  w i t h i n  10 days a f t e r  the p e t i t i o n  is 
f i r s t  r e j e c t e d ,  e x c e p t  that a r e c a l l  p e t i t i o n  m a y  o n l y  b e  
s u p p l e m e n t e d  if it c o n t a i n s  a n  a d e q u a t e  n u m b e r  of 
s i g n a t u r e s ,  c o u n t i n g  b o t h  v a l i d  a n d  i n v a l i d .  A p e r s o n  m a y  
not be r e c a l l e d  u n t i l  a f t e r  h e  has s e r v e d  120 d a y s  a n d  m a y  
n o t  be r e c a l l e d  if t h e r e  a r e  o n l y  180 d a y s  l e f t  i n  h i s  t e r m .

C h a p t e r  3 5 . M u n i c i p a l  P o w e r s  a n d  D u t i e s .  The f o l l o w i n g  
h a v e  b e e n  i n c l u d e d  in the l i s t  of f a c i l i t i e s  t h a t  a 
m u n i c i p a l i t y  m a y  p r o v i d e  o u t s i d e  its b o u n d a r i e s :  s o l i d  a n d
s e p t i c  w a s t e  f a c i l i t i e s ,  u t i l i t y  s e r v i c e s ,  t r a n s p o r t a t i o n  
f a c i l i t i e s ,  w h a r v e s ,  h a r b o r s  a n d  o t h e r  m a r i n e  f a c i l i t i e s .  A
m u n i c i p a l i t y  t h a t  p r o v i d e s  a f a c i l i t y  o u t s i d e  its b o u n d a r i e s  
m a y  r e g u l a t e  its u s e  o n l y  to the e x t e n t  that the j u r i s d i c t i o n  
i n  w h i c h  the f a c i l i t y  is l o c a t e d  does not:. E x t e n d s  e m i n e n t  
d o m a i n  a n d  d e c l a r a t i o n  of t a k i n g  p o w e r  to s e c o n d  c l a s s  c i t i e s
as it m a y  b e  e x e r c i s e d  b y  o t h e r  m u n i c i p a l i t i e s .  U n l e s s  a
g r a n t  of a f r a n c h i s e  or p e r m a n e n t  p e r m i t  is m a d e  o n  a 
c o m p e t i t i v e  b a s i s ,  the g r a n t  of a n  e x c l u s i v e  r i g h t  to u s e  a 
p u b l i c  s t r e e t  or r i g h t - o f - w a y  for m o r e  t h a n  f i v e  y e a r s  to  a 
u t i l i t y  or t r a n s p o r t a t i o n  s y s t e m  that is n o t  c e r t i f i e d  is 
v a l i d  o n l y  if a p p r o v e d  b y  vote. (Under e x i s t i n g  l a w  no
f r a n c h i s e  is v a l i d  u n l e s s  it is s u b m i t t e d  to t h e  v o t e r s  for
a p p r o v a l . )  T h e  g o v e r n i n g  b o d y  is r e q u i r e d  b y  o r d i n a n c e  to 
e s t a b l i s h  a f o r m a l  p r o c e d u r e  for a c q u i s i t i o n  a n d  d i s p o s a l  o f  
land, b u t  is n o t  o t h e r w i s e  l i m i t e d  in its a b i l i t y  to d i s p o s e  
of l and. A  f i r s t  c l a s s  b o r o u g h  is a l l o w e d  to e x e r c i s e  o n  a 
n o n a r e a w i d e  b a s i s  a n y  po w e r ,  a n d  o n  an  a r e a w i d e  b a s i s  a n y  
p o w e r  th a t  is a c q u i r e d ,  so l o n g  as e x e r c i s e  of the p o w e r  is 
n o t  s p e c i f i c a l l y  p r o h i b i t e d  b y  law. A l l o w s  a s e c o n d  c l a s s  
b o r o u g h  to e x e r c i s e  on  a n o n a r e a w i d e  b a s i s  a n y  p o w e r  
a p p r o v e d  b y  the v o t e r s  l i v i n g  o u t s i d e  c i t i e s ,  u n l e s s  the 
p o w e r  is p r o h i b i t e d  b y  law. A l l o w s  a s e c o n d  c l a s s  b o r o u g h  
to e x e r c i s e  an a r e a w i d e  p o w e r  if it is a p p r o v e d  b y  the 
v o t e r s  or t r a n s f e r r e d  b y  the c i t i e s  in the b o r o u g h ,  u n l e s s  
p r o h i b i t e d  b y  law. A c ? " "  ’
p r o h i b i t e d  b y  l a w
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C h apt er 4 0 . Planning, Platting, and L a n d  U s e  Regulation. A 
p l a n n i n g  c o m m i s s i o n  is a u t h o r i z e d  to u t i l i z e  m e t h o d s  other 
than zoning to i m p l em ent a c o m p r e h e n s i v e  plan. The g o v e r n i n g  
body mus t u p d a t e  the plan as necessary. Requires the a s s e m b l y  
to p r o v i d e  for an appeal from the a p p l i c a t i o n  of a land use 
r e g u l a t i o n  b e f o r e  a h e a r i n g  officer or b o a r d  of adjustment.
T h e  g o v e r n i n g  b o d y  must e s t a b l i s h  a p l a t t i n g  authority, but 
the p l a n n i n g  c o m m i s s i o n  n e e d  not act as p l a t t i n g  authority. 
Plat r e q u i r e m e n t s  m a y  ncit be waived, but in c e r t a i n  cases a 
short plat p r o c e d u r e  may be follo wed r a ther than the r e g u l a r  
procedure. A p e r s o n  w ho viola t e s  a land use r e g u l a t i o n  or 
c o n d i t i o n  imposed b y  a platti ng a u t h o r i t y  is subject to the 
p e n a l t i e s  that m a y  be i m po sed for v i o l a t i o n  of an ordinance.

C h apt er 4 5 . M u n i c i p a l  Taxation. Allows a m u n i c i p a l i t y  to
e x e m p t  b y  o r d i n a n c e  personal p r o p e r t y  from taxation. Extends 
the limit on a s s e s s i n g  far m use land to greenhouse s so that 
they are a s s e s s e d  at full and true value  for farm use. A 
p e n a l t y  not to exceed 20 p e r c e n t  of the tax due m a y  be added 
to d e l i n q u e n t  taxes, and interest not to exceed 15 p e r cent 
shall a cc rue on u n p a i d  taxes. The right to r e p u r c h a s e  
f o r e c l o s e d  p r o p e r t y  is cut off after 10 years. If, in the 
a b sen ce of a suit, it becomes obvious to the g o v e r n i n g  b o d y  
that j u d g m e n t  for r e c o v e r y  of taxes w o u l d  be o b t a i n e d  the 
m u n i c i p a l i t y  must r efu nd the taxes. A p e t i t i o n  for 
i n c o r p o r a t i o n  of a second class city m a y  be combin ed w i t h  a 
sales L ancT use tax proposal, so the i n c o r p o r a t i o n  p r o p o s i t i o n  
fails i f  the tax proposal fails.

Chapter 4 6 . Special Assessments. Costs that may be
i n c l u d e d  in a special a s s e s s m e n t  are listed. These m a y  not 
e xceed actual costs, but may include r e a s o n a b l e  est imates of 
the costs of i s s u i n g  bonds. If an a s s e s s m e n t  is inc reased a 
n e w  p u b l i c  h e a r i n g  must be h e l d  unless all owners of 
p r o p e r t y  s u bject to the increase agree to the increase in 
writing. A m u n i c i p a l i t y  may issue notes for the costs of a 
local i m p r o v e m e n t  p r o j e c t  to be e v e n t u a l l y  paid from 
a s s e s s m e n t s  for the improvement.

C h a p t e r  4 7 . Municipal Debt. The i s s uance of r e v enue bonds 
and use of proceeds from r e ve nue bonds are not subject to 
the p r o h i b i t i o n  agai nst a political s u b d i v i s i o n  m a k i n g  a 
s u b s c r i p t i o n  to the capital stock of a corporation, lending 
its c r e d i t  for the use of a corporation, or b o r r o w i n g  m on ey
for the use of a corporation. R e f u n d i n g  bonds m ay be
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e x c h a n g e d  at the d i s c r e t i o n  of the g o v e r n i n g  b o d y  and need 
not b e  exchanges at par for bonds being refunded. Revenue 
bonds m a y  be i s s u e d  to finance any p r o j e c t  and to be secured 
s o l e l y  from the r e v e n u e  and p r o p e r t y  of that project. Bonds 
a n d  notes may be sold in the m a n n e r  and at the price 
d e t e r m i n e d  b y  the m u n i c i p a l i t y  r ega rdless of the par value. 
Allows the i n t erest rate p a yable on bonds or notes to exceed 
the contract u s u r y  rate. I n d ebtedness  of a service area 
r e m ains a debt even t ho ugh s. court s u b s e q u e n t l y  determines 
that the service area was not v a l i d l y  formed under law.

C h a p t e r  5 5 . M u n i c i p a l  Programs. No s i g n i f i c a n t  change.

C h a pter 6 0 . State Programs. No s i g n i f i c a n t  change.

C h a p t e r  6 5 . General G rant Land. No s i g n i f i c a n t  change.

C h a pter 7 1 . General Provisions. D e d i c a t i o n  of streets, 
r i g h t s - o f - w a y , ea sements of other areas for p ublic use may 
not be c o n s t r u e d  to r e q u i r e  the m u n i c i p a l i t y  to maintain, 
improve or p r o v i d e  for m unicipal services in the area 
d e d i c a t e d .

T B C r l j b

Attach m e n t
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M E H O R A N  D O M

TO: Committee on Community and Regional Affairs

From: Staff

Date: May 20, 1983

Re: Amendments to HB 172

The Committee has completed action on proposed amendments One 
through eight; except that representatives of the Cape Fox 
Corporation were offered an opportunity to prepare new language 
for amendment No. 8.

Amendment No. 8 deals with a definition of developed lands for tax 
exempt status. A revised definition has been prepared for Committee 
review.

Amendment No.9 has been requested by representatives of the Alaska 
Rural Electric Cooperative Association. A staff summary has been 
prepared in an attempt to clarify the basis of the issue.

Following Committee decision on the above proposed amendments, staff 
will request a Committee Substitute HB 172 that will incorporate all 
approved amendments.
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FILE: 

SUB J E C T :  

G e n t l e m e n :

L e g i s l a t u r e  - 1 9 8 3 / 8 4  - SB  260 

P r o p o s e d  S u b s t i t u t e

E n c l o s e d  is a p r o p o s e d  s u b s t i t u t e  for S e n a t e  Bi l l  260 w h i c h  I b e l i e v e  
i n c o r p o r a t e s  the c h a n g e s  we a g r e e d  could be m a d e  to help c l a r i f y  the 
d e f i n i t i o n  of " d e v e l o p e d "  in the bill. As y o u  r e q u e s t e d ,  I h a v e  
s h o w n  the c h a n g e s  w h i c h  the three of us p r o p o s e  by u s i n g  b r a c k e t s  
and u n d e r l i n i n g .

I a p p r e c i a t e  the time y o u  s p e n t  w i t h  me in d i s c u s s i n g  the c h anges. 
P l e a s e  n o t e  that I s t i l l  feel that s u b s e c t i o n  (1) s h o u l d  be d e l e t e d  
as it w i l l  lead to a c h a n g i n g  tax s t a t u s  for p r o p e r t y  w h i c h  c a n n o t  
be p i n n e d  d o w n  to some s p e c i f i c  e v e n t  such as a t r a n s f e r  o f  o w n e r s h i p .  
W h i l e  1 r e c o g n i z e  that s u c h  a s y s t e m  m a y  be b e n e f i c i a l  to the n a t i v e  
c o r p o r a t i o n s ,  it c r e a t e s  a s i t u a t i o n  w h i c h  w i l l  u n d o u b t e d l y  lead to 
d i s a g r e e m e n t s  (and p e r h a p s  c o u r t  bat t l e s )  b e t w e e n  m u n i c i p a l i t i e s  and 
n a t i v e  c o r p o r a t i o n s .

W h i l e  I b e l i e v e  
m o r e  c l e a r  than

the l a n g u a g e  in the a t t a c h e d  p r o p o s e d  s u b s t i t u t e  is 
that in S e n a t e  Bill 260, I s t r o n g l y  s u g g e s t  that 

this p r o p o s a l  be r e v i e w e d  by the a t t o r n e y s  and a s s e s s o r s  in o t h e r  
m u n i c i p a l i t i e s  as w e l l  as o t h e r  n a t i v e  c o r p o r a t i o n s .  The s i t u a t i o n  
v a r i e s  f r o m  m u n i c i p a l i t y  to m u n i c i p a l i t y  and f r o m  n a t i v e  c o r p o r a t i o n  
to n a t i v e  c o r p o r a t i o n .  It may ev e n  be p r o f i t a b l e  to try to set u p  a 
m e e t i n g  of  o f f i c i a l s  from c o n c e ' n e d  m u n i c i p a l i t i e s  and n a t i v e  c o r p o r­
a t i o n s  to try to w o r k  out s o m e t h i n g  to w h i c h  a m a j o r i t y  of us can 
agree.

3 SB

S i n c e r
I
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M E M O R A N D U M

To: Committee On Community and Regional Affairs

From: Staff

Re: HB 172, proposed utilities amendment.

The attached amendment to HB 172 has been requested by Mr. Dave 

Hutchins, representing the Alaska Rural Electric Cooperative Associa­
tion.

The controversy over the proposed amendment is based on the authority of 

municipalities, or lack of authority, to regulate utilities that are not 

subject to regulation by the Alaska Public Utilities Commission under AS 

42.05.

A summary of the controversial portions of the three options presented 
to the committee is as follows:

1. Present Statues:

a. Municipalities cannot regulate or grant franchises to any 

utility that is regulated by the Alaska Public Utilities 

Commission (APJC) under AS 42.05.

b. APUC approval is required for a municipality to extend a 

municipal utility's service area.

The present laws are silent on the authority— or laclc of authority—  of 

municipalities to regulate non-municipal owned utilities that are not 

regulated under AS 42.05. Since a General Law municipality has only the 

powers granted by law, it would probably be upheld that a General Law 

municipality docs not have the authority to regulate a non-municipal 

owned utility that is not regulated by APUC. ' '
Ll .

2. HB 172 Provides:

Municipalities may grant franchises and regulate utilities 

to the extent they are not subject to regulation by APUC 

under AS 42.05, or not otherwise prohibited by law.

Municipal owned utility services may be extended outside 

of the municipal boundaries (subject to approval by APUC).



3. Amendment requested by utilties:

a. Whenever a utility is exempted from regulation by APUC or 

subject to regulation under AS 42.05, a municipality may 
not regulate the utility.

b. A municipality may only extend utility services to an area 

adjacent to the municipal boundaries. This provision 

would prevent a municipal utility from providing utility 

services to an area that is not adjacent to the municipal 
boundaries.

The utilties that are, or may be, exempted from APUC regulation and as 

such are the utilties that are at the center of this issue are identi­

fied in AS 42.05.711 (copy attached).
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. r a z e s  a n c  - c h a r g e s  
' ■ p r o c e d u r e s  n e c e s s a r y  t  c 

i n d u c i n g  n o t i c e  sr.c h e a r i n g  
c h a r g e s  e s t a b l i s h e d  u n d e r

__

T h e : d i n e  :*. r s h a ■ 1 i '  ■ c e  f c r
g u a r a n t e e  c u e  p r o c e s s ,

r e c u ; r e r  e n t  = 
t h i s  s e t t l e

r e a s o n a b l e  a n d  p e r m a f a i r  r e t u r n

r . a t e s  a n t  
s h a l l  b e  

i n v e s t e d

c a n ; t a i . . : • -

{eJ. -A d i s p u t e  i n v o l v i n g  a u t i l i t y  c e r t i f i c a t e d  under  
AS 42 . 05 a s  t c  t h e  r e a s o n a b l e n e s s  o.f t h e  f e e s  f o r  or

3 t e r n . i t  t o  use
a s  t c

t h e  t e r r a s /." - c o n e i t i o n s , or  e x c e p t i o n s  t c  
■1 r.nivin i c i-p a 1 s t r e e t s  s h a l l  be  d e c i d e d  un de r  AS 4 2 . 0 5 . 2 5 1 .

■■’ . ^ . u t i l i t y  c e r t i f i c a t e d  u r .c e r  AS 4 2 . 0 5  , t he  ^ r e v i s i o n s  of 
AS 4 2 . 0 5 . 6 4 1  a p p l y .

--- - ,{g) T h i s  s e c t i o n  a p p l i e s  t o  home r u l e
- l aw m u n i c i p a l i t i e s . ”

ar.c c e n e r a ,

P a c e  195 ,  a f* te r l i n e  22 ,  add a new s e c t i o n : e a c :

■"* S e c ,  62.  AS 42. CS.  711 i s  amended by a dd i n g  a new 
s u b s e c t i o n  t o  r e a d :  -

  . -- ■'■ ■ ■ . -
(k) A p u b l i c  u t i l i t y  t h a t  i s  exempt  cr  p a r t i a l l y

e~em pt u n d e r  (d) t h r o u g h  ( j )  of  t h i s  s e c t i o n  from t h e  ”
p r o v i s i o n s  of  AS 42 . 05.  010 - 42 . 05 . 721 may n e t  be .. •
r e g u l a t e d  by a m u n c i o a l i t y . "
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Chugach Elec. Ass’n, Sup. Ct. Op. No. 1636 Sup. Ct. Op. No. 2112 (File No. 4587), 613
(File Nos. 2969, 2993), 580 P.2d 687 P 2d 616 (1980).
0978); B-C Cable Co. v. City of Juneau ,

§ 42.05.711 P u b l ic  U t i l i t i e s  a n d  C a r r i e r s  § 42.05.711

Sec. 42.05.711. Exemptions, (a) The provisions of AS 42.05.010 —
42.05.721 do not apply to a person who furnishes water, gas or 
petroleum or petroleum products by tank, wagon, or similar convey­
ance, unless the person is thereby supplying water, gas, petroleum or 
petroleum products to a public utility in which he has an "affiliated 
interest.”

(b) Public utilities owned and operated by a political subdivision of 
the state and none of whose utilities is ir. competition with any other 
utility, are exempt from the provisions of AS 42.05 010 — 42.05.721, 
other than the provisions of AS 42.05.221 — 42.05.281, unless the 
owner and operator elects to be subject to all provisions of AS 42.05.010
— 42.05.721.

(c) The ownership in whole or part, of the corporate stock of a public 
utility does not make the owner a public utility.

(d) The commission, on a finding that no Ultimate public interest 
will be served, may exempt a utility from all or any portion of AS
42.05.010 — 42.05.721.

(e) Notwithstanding any other provisions of AS 42.05.010 —
42.05.721, any electric or telephone utility that does not gross $50,000 
annually is exempt from regulation under AS 42.05.010 — 42.05.721 
unless 25 percent of the subscribers petition the commission for regu­
lation.

(0 Notwithstanding any other provisions of AS 42.05.010 —
42.05.721, an electric or telephone utility that does not gross $325,000 
annually may elect to be exempt from the provisions of AS 42.05.010
— 42.05.721 other than AS 42.05.221 — 42.05.281 under the procedure 
described in AS 42.05.712.

(g) A utility, other than a telephone or electric utility, that does not 
gross $100,000 annually may elect to be exempt from the provisions of 
AS 42.05.010 — 42.05.721 other than AS 42.05.221 — 42.05.281 under 
the procedure described in AS 42.05.712.

(h) A cooperative organized under AS 10.25.010 — 10.25.650 may 
elect to be exempt from the provisions of AS 42.05.010 — 42.05.721, 
other than AS 42.05.221 — 42.05.281, under the procedure described 
in AS 42.05.712. ,

(i) A utility which furnishes collection and disposal service of gar­
bage, refuse, trash, or other waste material and has annual gross reve­
nues of $200,000 or less is exempt from the provisions of this chapter, 
other than the certification provisions of AS 42.05.221 — 42.05.281,
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unless 25 percent of the subscribers or subscribers representing 25 
percent of the gross revenue of the utility petition the commission for 
regulation.

(j) The provisions of this chapter do not apply to sales, exchanges or 
gifts of energy to an electric utility certificated under AS 42.05.010 —
42.05.721 when the energy which is the subject of the sale, exchange 
or gift is waste heat, electricity, or other energy which is surplus or the 
by-product of an industrial process. In an area in which no electric 
utility is certificated for service, energy provided by sale, exchange or 
gift may be provided to any utility which is certificated for service to 
that area. A contract for the sale, exchange or gift of energy exempt 
unde*- this subsection does not make the supplier a public utility, and 
does not transfer the responsibility to provide utility services from a 
certificated utility to any other person. (§ 6 ch 113 SLA 1970; am § 3 
ch 76 SLA 1973; am § S ch 83 SLA 1980; am §§ 7-9 ch 136 SLA 1980; 
am § 89 ch 59 SLA 1982)

R e v iso r 's  n o tes . — As enacted by chs. 
83 and 136, SLA 1980, present subsections 
<j) and (i) were designated as subsections 
(f) and (j), respectively, bu t were 
redesignated by the revisor of sta tu tes pu r­
suan t to AS 01.05.031(b). Form er subsec­
tion (i) of th is section was transferred  as 
§ 13, ch. 136, SLA 1980 to the 1980 Tern- 
poiary and Special Acts and Resolutions 
by the revisor of s ta tu tes  pursuunt to AS 
01.05.031(b).

E ffec t o f  am e n d m e n ts . — The first 
1980 am endm ent added subsection (j).

The second 1980 am endm ent deleted 
"excepting the furnishing of collection and 
disposal service of garbage, refuse, trash  
or o ther w aste m a te ria l” following "none of 
whose u tilities" n ear the beginning of sub­
section (b), deleted the former second sen­
tence in subsection (b), which read: 
"N otw ithstanding any other provision! of 
th is chapter, m unicipalities providing col­
lection and disposal service of garbage, 
refuse, tra sh  or o ther waste m aterial 
w ithin th e ir  corporate boundaries are  not 
subject to regulation by the A laska Public 
U tilities Commission unless the m unic­
ipality elects to be subject to the provisions 
of this chapter," substitu ted  "S50.000" for 
"$25,000” following "does not gross" near 
the middle of subsection (e), substituted 
"under th is chapter" for "hereunder" 
following "exem pt from regulation” near 
the m idd 'e of subsection (e), und ndced 
subsections (f) through (i).

The 1982 am endm ent, elTeclive May '.!8, 
1982, deleted "on Ju n e  30,1980" preceding

"a u tility ,” and inserted "annual" 
preceding "gross revenue" in subsection 
(i).

E d ito r ’s n o tes . — Section 13, ch. 136, 
SLA 1980, as revised by the re visor of s ta t­
utes, provides: "Cubic television systems 
nre exempt from the provisions of AS 42.05 
[AS 42.05.010 — 42.05 721), other than 
the provisions of AS 42.05.221 — 
42.05.281, until Ju ly  1, 1983. This exemp­
tion does not npply in cities or villages 
which have n population of less than  3,500 
people and which are  not locuted on a state 
road or m arine highway. The effects of the 
exemption of cable television system s from 
ra te  regulation by the A laska Public 
U tilities Commission provided in th is sec­
tion .shall be reviewed by the legislature 
before Ju ly  1, 1983. If the legislature fails 
to extend the exemption before Ju ly  1, 
1983, th is section ic rcpculed on th a t date 
and cable television systems lose their 
exem pt s ta tu s  on th a t date and become 
subject to regulation by the A laska Public 
U tilities Commission."

, O p in io n s  o f  a t to rn e y  g e n e ra l. — An 
‘electrical u tility  owned and operated by ii 
rcgionnl electrical au thority  would con­
tinue to (junlify for the broad exemption 
from th is chapter, available to political 
subdivisions under subsection (b) of this 
section once the regional electrical au thor­
ity had completed its  proposed organiza­
tion as a nonprofit corporation pursuant to 
AS 10.20.005 el seq. June  7, 1976, Op. 
A tt'y Gen.



S e c .  2 9 . 4 8 . 0 5 0 .  F R A N C H I S E S  A N D  P E R M I T S

( a )  T h e  a s s e m b l y  a c t i n g  f o r  t h e  a r e a  o u t s i d e  c i t i e s  a n d  t h e  

c o u n c i l  a c t i n g  f o r  t h e  a r e a  w i t h i n  a  c i t y  m a y  g r a n t  f r a n c h i s e s ,  

i n c l u d i n g  e x c l u s i v e  f r a n c h i s e  p r i v i l e g e s ,  f o r  t h e  c o n s t r u c t i o n ,  

o p e r a t i o n  a n d  m a i n t e n a n c e  o f  b u s  t r a n s p o r t a t i o n  s y s t e m s  a n d  

p u b l i c  u t i l i t i e s  n o t  r e g u l a t e d  u n d e r  A S  4 2 . 0 5  a n d  m a y  p e r m i t  t h e m  

t h e  u s e  o f  s t r e e t s  a n d  o t h e r  p u b l i c  p l a c e s  u n d e r  r e g u l a t i o n s  

p r e s c r i b e d  b y  o r d i n a n c e .

( b )  N o  f r a n c h i s e  i s  v a l i d  u n t i l  i t - h a s  b e e n  s u b m i t t e d  t o  t h e  

q u a l i f i e d  v o t e r s  o f  t h e  c i t y  o r  b o r o u g h  a r e a  o u t s i d e  c i t i e s  i n  

w h i c h  i t  a p p l i e s ,  a n d  a t  l e a s t  5 5  p e r  c e n t  o f  t h e  v o t e s  c a s t  a r e  

i n  f a v o r  o f  t h e  f r a n c h i s e .  A t  l e a s t  3 0  d a y s  n o t i c e  o f  a  

f r a n c h i s e  r e f e r e n d u m  e l e c t i o n  s h a l l  b e  g i v e n  i n  t h e  s a m e  m a n n e r  

a s  i s  p r o v i d e d  f o r  n o t i c e  o f  r e g u l a r  m u n i c i p a l  e l e c t i o n s ,  a n d  t h e  

n o t i c e  s h a l l  s p e c i f y  t h e  p u r p o s e  o f  t h e  e l e c t i o n .  T h e  o r d i n a n c e  

g r a n t i n g  a  f r a n c h i s e  s h a l l  p r o v i d e  f o r  i t s  s u b m i s s i o n  f o r  

r a t i f i c a t i o n  t o  t h e  q u a l i f i e d  v o t e r s  o f  t h e  c i t y  o r  b o r o u g h  a r e a  

o u t s i d e  c i t i e s  a t  e i t h e r  a  r e g u l a r  o r  s p e c i a l  e l e c t i o n ,  a n d  t h e  

r e s u l t  o f  t h e  e l e c t i o n  s h a l l  b e  c a n v a s s e d  p u b l i c l y  b y  t h e  c o u n c i l  

o r  a s s e m b l y  a n d  s p r e a d  u p o n  t h e  r e c o r d s  o f  t h e  m i n u t e s  a n d  t h e  

r e s u l t  d e c l a r e d  a n d  c e r t i f i e d  i n  t h e  s a m e  m a n n e r  a s  i n  a  r e g u l a r  

e l e c t i o n .

( c )  P u b l i c  u t i l i t i e s  r e g u l a t e d  u n d e r  A S  4 2 . 0 5  h a v e  t h e  r i g h t  t o  

u s e  t h e  s t r e e t s  a n d  o t h e r  p u b l i c  p l a c e s ,  u p o n  p a y m e n t  o f  a  

r e a s o n a b l e  p e r m i t  f e e  a n d  o n  r e a s o n a b l e  t e r m s  a n d  c o n d i t i o n s  a n d

w i t h  r e a s o n a b l e  e x c e p t i o n s  t h e  a s s e m b l y  o r  c o u n c i l  r o qe q u i r e s .  A

d i s p u t e  a s  t o  w h e t h e r  f e e s ,  t e r m s ,  c o n d i t i o n s ,  o r  e x c e p t i o n s  a r e



r e a s o n a b l e  s h a l l  b e  d e c i d e d  b y  t h e  A l a s k a  P u b l i c  U t i l i t i e s  

C o m m i s s i o n .

S e c .  2 9 . 4 8 . 0 6 0 .  P U B L I C  U T I L I T I E S  R A T E S .

T h e  a s s e m b l y  a c t i n g  f o r  t h e  a r e a  o u t s i d e  c i t i e s  a n d  t h e  c o u n c i l  

a c t i n g  f o r  t h e  a r e a  w i t h i n  a  c i t y  m a y  r e g u l a t e ,  f i x ,  e s t a b l i s h  

a n d  c h a n g e ,  a s  i t  c o n s i d e r s  p r o p e r ,  t h e  r a t e s  a n d  c h a r g e s  i m p o s e d  

f o r  u t i l i t i e s  s e r v i c e s  g i v e n  t o  t h e  m u n i c i p a l i t y  o r  i t s  

i n h a b i t a n t s  b y  a  m u n i c i p a l l y  o w n e d  u t i l i t y  n o t  r e g u l a t e d  u n d e r  A S

4 2 . 0 5 . 0 1 0  -  4 2 . 0 5 . 7 2 1  a n d  m a y  - r e g u l a t e  a n d  p r o v i d e  w h a t  i s  a  

r e a s o n a b l e  d e p o s i t  f o r  m e t e r s  a n d  s e c u r i t y  f o r  s e r v i c e  t o  b e  

g i v e n ,  p r o v i d e d  t h a t  i n t e r e s t  i s  p a i d  o n  t h e  d e p o s i t .  A l l  r a t e s ,  

c h a r g e s  a n d  r e g u l a t i o n s  s h a l l  b e  r e a s o n a b l e  a n d  s n a i l  p e r m i t  a  

f a i r  a n d  r e a s o n a b l e  r e t u r n  o n  i n v e s t e d  c a p i t a l .
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H B 172

w a s  read the f ir st  time and r ef e r r e d  n the C o m m u n i t y  6. 
R e g i on al  A f f a i r s  and the J u d i c i a r y  Co mm i t t e e s .

MB 172 w a s  a c c o m p a n i e d  by  a flocal, note w h i c h  a p p e a r s  In 
House J o u r n a l  S u p p l e m e n t  No. 4, a n d  the f ol l o w i n g  letter:

D e a r  H r . S p e a k e r :

Und.er t h e  a u t h o r i t y  of  art. Ill, sec. IB, of t he  A l a s k a  
C o n s t i t u t i o n ,  X a m  t r a n s m i t t i n g  a b i l l  r e v i s i m  ••’v*

Iu n i c i p a l  c o d e  (AS 29). B y  o u r  u s i n g  th e  d a t a  
^ e p a r e d  b y  t h e L e g i s l a t i v e  A f f a i r s  A g e n c y ,  t h is  b ' i.  
d e n t i c a l  t o  t h e  b i l l  i n t r o d u c e d  t hi s  s e s s i o n  as L.-na-e 
ill No. 1, e x c e p t  f o r the c o r r e c t i o n  o f  a t y p o g r a p h i c a l  

e r r o r  ( page 35, l i n e  5 —  " o v e r r i d d e n " ) ,  t h e  j u s t i f i c a t i o n  
o f  th e  r i g h t - h a n d - m a r g i n  o n  s e v e r a l  page s , a n d  11 r a t h e r  
t e c h n i c a l  c h a n g e s  t h a t  a r e  d e s c r i b e d  b el ow . T h e  b i l l  w a s  
m o d e l e d  o n  t h e  b i l l  a p p r o v e d  l a s t  s e s s i o n  b y  the H o u s e  
F i n a n c e  C o m m i t t e e  a 3 IICS C S S B  180 (Fin) . A  d e t a i l e d  
s e c t i o n - b y - s e c t i o n  a n a l y s i s  of  S 3  1 is b e i n g  p r e p a r e d  by 
the L e g i s l a t i v e  A f f a i r s  A g e n c y .

T h e  b i l l  d o e s  n o t  c o n t a i n  a n y  o f  t h e  p r o v i s i o n s  w h i c h  w e r e  
c r i t i c i z e d  b y  G o v e r n o r  H a m m o n d  i n h i s  J u l y  15, 1982 ve to  
m e s s a g e  fo r 11CS C S S B  180 (Jud) a m  II. S ee  1982 S e n a t e  J o u r­
nal, p a g e s  1788 —  1792. T h i s  b i l l  m a k e s  m a n y  n o n -
c o n t r o v e r s i a l  i m p r o v e m e n t s  to o u r  m u n i c i p a l  c o d e  a n d  I urge 
its p r o m p t  c o n s i d e r a t i o n  a n d  p a s s a g e .  I t  is m y  h o p e  that 
the A S  29 i s s u e s  o n  w h i c h  l a s t  y e a r ' s  a m e n d m e n t s  c r e a t e d  
s u c h  a c o n t r o v e r s y  w i l l  b e  a d d r e s s e d  b y  s e p a r a t e  l e g i s l a t i o n  
so t h a t  t hi s  n e e d e d  c o d e  r e v i s i o n  is n o t  o n c e  a g a i n  d el ay ed .

F o r  y o u r  c o n v e n i e n c e  in c o m p a r i n g  S B  1 a n d  t h i s b i ll , h e r e  
.is a l i s t  of  t h e  11 c h a n g e s  f r o m  S B  1 w h i c h  a r e c o n t a i n e d  in 
t h i s  b i l l  (with p a g e  a n d  l i n e  n u m b e r s  r e f e r r i n g  to S B  1):

5 1. p a g e  8, l i n e  26 —  f o l l o w i n g  " c o u n c i l "  t he  p h r a s e
I  "in a f i r s t  c l a s s  c i t y "  is added ;

2. p a g e  11, l i n e  1 —  b e t w e e n  the w o r d s  " ci ty " and 
" i n c o r p o r a t e d , "  the p h r a s e  "in the u n o r g a n i z e d  
b o r o u g h "  is added;

3. p a g e  29, l in e  8 —  f o l l o w i n g  t h e f i r s t  u s e  of 
" c o m m i s s i o n , " t h e  p h r a s e  "of s e v e n  e l e c t e d  m e m b e r s "  
is a d de d ;
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4. p a g e  29, l i no s 14 a nd  15 —  f o l l o w i n g  “shall bo" on 
l i n e  14, the p h r a s e  " p r e p a r e d  b y  the p e t i t i o n e r s  and" 
is a d d e d  a n d the w o r d  “i n c o r p o r a t i o n "  is d e l e t e d ;  f o l­
lo w i n g  " p e t i t i o n "  o n l in e 15, the p h r a s e  "to i n c o r p o­
rat e  a h o m e  r u l e  m u n i c i p a l i t y "  i s  ad ded;

5. p a g e  62, line 3 —  a s e n t e n c e  to r e a d  " Th e  r u n o f f  
e l e c t i o n  s ha ll  be b e t w e e n  the t w o  c a n d i d a t e s  r e c e i v i n g  
t he  g r e a t e s t  n u m b e r  o f  v o t e s  for t he  s e a t . "  is a d d e d  to 
sec. 2 9 . 2 6 . 0 6 0 ( c ) ;

6. p a g e  63, l i n e s  7 a n d  26, a n d  p a g e  64, l i n e  15 —  
r e p l a c e  the w o r d s  "b ill" a n d  "Act" w i t h  the p h r a s e  "o r­
di n a n c e  o r  r e s o l u t i o n " ;

7. p a g e  82, l in e 18 —  f o l l o w i n g  “e m e r g e n c y , "  the w o r d  
" s e r v i c e s "  is ad ded, a n d  f o l l o w i n g  " c e n t e r , "  the 
p h r a s e  " u n d e r  A S  2 9 . 3 5 . 1 3 0 "  is adde d;

8.’ p a g e  85, l i n e n  4 a n d  5 —  s u b s e c t i o n  (c) is a m e n d e d  
as f o ll ow s:

(c) A  t h ir d  c l a s s  b o r o u g h  a c q u i r e s  an a d d i t i o n a l  
p o w e r  to e x e r c i s e  in a s e r v i c e  a re a  in a c c o r d a n c e  
w i t h  A S  2 9 . 3S.490(b) o n d  (c) (AREAS BY H O L D I N G  AN 
E L E C T I O N  O H  T H E  Q U E S T I O N  IN W H I C H  E AC H  P E R S O N  W H O  
IS A  V O T E R  O F  T H E  B O R O U G H  M A Y  V OTE).

9. p a g e  106, line 8 —  the f i r s t  s e n t e n c e  of  sec. 29.- 
4 5. 0 4 0 ( b )  is a m e n d e d  as follows:

(b) F o r  p u r p o s e s  of d e t e r m i n i n g  p a y m e n t s  to e l i­
g i b l e  p e rs on s , the d e p a r t m e n t  s h al l  c a l c u l a t e  at 
the r at e of o n e  p e r c e n t  p e r  m i l l a p r o p e r t y  tax 
e q u i v a l e n t  p e r c e n t a g e  tor e a c h  m u n i c i p a l i t y  t h at  
l e v i e s  a p r o p o r t y  tax (AT T H E  R A T E  O F  O N E  P E R C E N T  
P E R  MILL).

10. p a g e  161, l i n o  20 - -  " 2 9 . 6 0 . 1 2 0 "  is . e p l a c e d  w i t h  

" 2 9 . 6 0 . 1 3 0 ; "

11. p a g e  182, l in e 1 -- f o l l o w i n g  " g e n e r a l  l aw ,"  the 
p h r a s e  " f i rs t o r  s e c o n d  c l a s s "  is d el e t e d .

. S in c e r e l y ,

B il l S h e f f i e l d  
G o v e r n o r
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TITLE 29 FACT SHEET

SUMMARY OF HB 172/SB 1 - TITLE 29 (MUNICIPAL CODE)

HB 172 and SB 1 are comprehensive bills that reorganize and clarify Title 29 (Municipal Code), 

but do not substantially change that part of the state statutes that direct the operation of 

local government in Alaska.

History; The current Title 29, lasc revised in 1972, is a hodgepodge of 13 years worth of 

amendments. It is very difficult for the average citizen to read and understand.

Recognizing the problem, the Legislature adopted SCR 66 in 1980, directing the rewrite of Title 

29. A broadly representative policy committee, with the assistance of a technical committee, 

prepared a revised code after an exhaustive series of meetings, hearings, and public 

presentations.

HB 170 and SB 180 were introduced in 1981. More hearings were held during the 1981 legislative 

session, durinR the interim, and continuing through the 1982 session. SB 130 passed the 

legislature, but because of controversial floor amendments, Governor Hammond vetoed the bill.

In 1983, SB 1 was introduced by Senators Sturgulewski and Gilman; HB 172, by Governor 

Sheffield. Both bills are basically the same as the bill that had passed the previous year 

minus the controversial amendments. More committee work was done in both the House and Senate 

on the 204 page bill.

Changes: For the most part, these bills reorganize and reword Title 29 for clarity and

flexibility. Policy changes of any substance are very few. The main changes are;

Third Class Boroughs; The existing third class borough, Haines Borough, continues in 

existence, but there is no provision for incorporating new third class boroughs in the 

future.

Home Rule Status: Second class cities and unincorporated areas are authorized to adopt 

home rule charters, which must be ratified by a vote of the people.

Municipal Powers; A general grant of municipal powers is,given to municipalities, instead 

of a long list of enumerated powers. The difference is more semantic than actual, since 

the list includes almost every conceivable municipal power. There is no change in the 

manner in which boroughs acquire powers.

Organizational G ra nt s'Feasibility Studies; The organizational grants are increased and 

expanded, depending on the category of local government. Studies for the feasibility of 

local government arc authorized.

Incorporation Requirements: The minimum number of people required for incorporation as 

either a first class or home rule city is increased from 400 to 600.

Ordinance Violation: Penalties for ordinance violations are increased from a maximum $500

and 30-days to class B misdemeanor penalties, which are a maximum of $1000 and 90-days.

Extraterritorial Jurisdiction: Solid and septic waste 

harbors, and other marine services are added to the list of powers that may be exercised 

outside the boundaries of the municipality, if the municipality has the authority to 

exercise the power inside its boundaries.

Economic Development: Allow economic development as a non-areawide power for second class
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FISCAL NOTE
An Act Relating to Municipal Government

Article 3 of the Bill appears to be the only portion that has fiscal impact or 
this Division. That Article "TRANSITIONAL ASSISTANCE" provides for 
orqan'zational grants to newly formed and newly reclassified cities. These 
grants are $50,000 the first year and $25,000 the second year.

Additionally, the bill provides for organization grants to newly formed 
Boroughs in the following amounts:

$300,000 for the first fiscal year 
$200,000 for the second fiscal year 
$100,000 for the third fiscal year

Finally, it provides for the department to establish an initial sales tax 
structure and an initial property tax structure.

Assumptions: In estimating the fiscal impact of the bill the following
assumptions were made.

1. There would be two incorporations or reclassifications each year.
This would produce an FY 84 cost of $100,000 and an annual cost of
$150,000 from that point forward.

2. There will be one Borough Incorporation in 1986. This incorporation 
would necessitate expenditure of the 3 step organization grant in 
1986, 1987, and 1988. Based on this assumption it is also estimated 
that contractual costs for setting up the ,wo tax systems would be
$350,000 in contractual costs spread over a 2 year period.

v'-'-V.
£v-
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CHAPTER 10
INTRODUCTION, PURPOSE, 
SCOPE AND 
MISC. PROVISIONS

19.10.010 Introduct ion.  This T i t le  c re a te s  a unique s e t  of land management 

principles and procedures for development in the North Slope Borough. 

The ideas con ta ined  in this T i t le  were developed by officials  and 

residents of the Borough in many public meet ings held be tween 1979 

and 1982 to  develop  the Borough's Comprehensive Plan, Coastal  

Management Program, and o ther  planning s tud ies .  Rel iance  has also 

been placed on the Borough's previous interim zoning ordinance and 

other draft  regula t ions .  Procedural  and administ ra t ive  m a t te rs  are 

designed to be as effic ient  and fair as possible to all concerned, and 

to comply with legal requirements.



Purposes. This Title 19 is adopted:

(a) To achieve the goals and objectives, and implement the policies,

of the Borough Comprehensive Plan, inc lud ing  i t s  C o a s t a l  

Management Program;

(b) To ensure that the future growth and development of theBorough

is in accord with the values of its residents;

(c) To ident ify  and secure ,  for  p resen t  and future residents, the

beneficial impacts of growth;

(d) To identify and avoid, mitigate, or prohibit the negative impacts

of growth; and

(e) To ensure th a t  fu ture  growth is of the proper type, design and

location, and is served by a proper range of public services  and 

facilities.

Geographic Scope. This Title applies to all private, State-,  Borough- 

and Municipally-owned land-in the Borough;-To the ex ten t  -allowed -by 

law . or ad m in is t ra t iv e - reg u la t io n  or policy, i t  also applies to federal 

lands in the Borough.

Severability . Should any provision of this  T i t le  be held to  be in 

violation of State law, the S ta te  Cons t i tu t ion  or the United S ta tes  

Const i tu t ion ,  such holding shall  not affect the validity of any other 

provision.



19.10.050 Consistency with Coastal Management Plan. Issuance of a Use Permit 

pursuant to an adopted Resource Development Master Plan, or issuance 

of a D e v e lo p m e n t  P e r m i t  f o r  a c o n d i t io n a l  use, together  with 

condi t ions  on a p p r o v a l  if any ,  is c o n c l u s iv e  e v i d e n c e  of  th e  

D e v e lo p m e n t ' s  compliance with the North Slope Borough Coasta l 

Management Plan when adopted.

19.10.060 E ffective  D ate. This ordinance shall become effective on January 1,



CHAPTER 20 
DEFINITIONS

19.20.010

19.20.020

Rules of Construction.

For  th e  purpose of this  T i t le ,  c e r t a in  terms or words used

herein shall be interpreted as follows:

(a) Words used in the present tense include the future tense;

(b) The singular number includes the plural;

(c) The  word "p e rso n "  includes a corpora t ion ,  par tnership ,  jo int  

venture, the Borough and any other public agency, as well as an 

individual or individuals;

(d) The word "lot" also includes the words "plot," "parcel," or "tract;"

(e) The term "shall" is mandatory und the word "may" is permissive;

(f) The word "used" or "occupied" as applied to any land, or structure 

or building includes the words "intended," "arranged," or "designed" 

to be used or occupied;

(g) The word "including" means including but not limited to.

Definitions. The following ,/ords shall have the following meanings for
V " " # "  :7:iv ; V " v ' • ••

the purpose of this Title 19:



Accessory Use or S truc tu re  means a use or s t ru c tu r e  customarily subordinate or 

incidental to, and located on the same lot with a principal use, building or 

structure.

Administrator means the Borough Land Management Administrator, or his designee.

Agenda Item. An agenda item shall  s t a t e  the  address  or location of the site, a 

br ie f  descrip t ion of the proposed Development  (including variances  and 

incent ives  if any), the act ion  requested and the Admin’strator 's decision or 

recommendation thereon.

Agenda, Posted. The agenda shall  s t a t e  the name of the hearing body; the time, 

da te  and place of the meeting; and a l is t  of each a g e n d a  i tem .  The 

Commission shall establish, by resolution, at  least one location in each Village 

and two locations in Barrow, in addition to the Borough offices ,  for the 

posting of the agenda. The agenda shall be posted at the Borough office and 

the Village location, if applicable, at least five days prior to the date of the 

meeting.

Alteration. Means a chunge to a use or development.  A Minor A lteration  is a 

change which has no appreciable affect on its  surroundings as conclusively 

determined by the Administrator. A Major Alteration is any alteration except 

a minor alteration.

Animal Husbandry is a use involving the keeping of any animal other than household

pets or working dogs.



Area Special Area, or Area, is a term used to indicate the geographic extent of a 

policy or policies, such as the Coastal Area, where the Coasta l  Management 

Program policies apply. Areas may overlap each other and the various zoning 

districts.

Area, Building means the to ta l  of areas taken  on a hor izonta l  plane at the main 

grade level of the principal building, and all accessory buildings or structures, 

exclusive of steps and porches.

Assembly means the North Slope Borough Assembly.

Best Available Technology means the technology or technologies that best and most 

safely implements the relevant policy and that is avai lable  to the applicant  

at the time of application or within a reasonable time thereafter.

Best Efforts means the best a v a i l a b l e  t e c h n o l o g y  or ( w h e r e  t h a t  te rm is 

inapplicable) the methodology or course of conduct ,  which will  most l ikely 

result in minimizing the negative impacts of the Development.

Block. A piece or parcel  of land entire ly  surrounded by public highways, streets, 

shorelines, streams, rai lroads  r ight-of-way,  survey lines or a combination 

thereof.

Borough Meuns the North Slope Borough, Alaska.



c
Building means any s t r u c tu r e  which is enclosed cn the top and sides,  including 

dome-shaped structures.

Coastal Area means the a rea  within the Borough below 200 feet in elevation, and 

certain other areas, as indicated on stfir Map II-6.

Commercial Use is a use  involving the s tori . ig,  wholesaling or re ta i ling of any 

substance, and accessory uses.

Commission means the Borough Planning Commission.

Conditional Use means any use  e x c e p t  u s e s - b y - r ig h t  and prohib i ted  uses.  It is 

subject to a Development Permit pursuant to Chapter 60.

Density means the num ber  of square fee t  of lo t  a rea  per dwelling unit  in any '( 

residential development excent a group home or rooming house.

Developer meuns the person who makes the application for a Development Permit, 

and his successors in t it le cr interest. If the Developer is o ther  than the 

owner of the  land subjec t  to the application, the owner must also sign the 

application.



Development, unless specifically exempted below, means any of the following;

{ (a) C o n s t r u c t i o n ,  r eco n s t ru c t io n  or major a l t e r a t io n  of a

C

structure;

(b) A Preliminary Subdivision Plat and the initial lease or sale 

of a parcel fo r  r e s o u r c e  e x p l o r a t i o n ,  e x t r a c t i o n  or 

development purposes;

(c) C h a n g e  in t h e  use of  a s i t e ,  including any s t ru c tu r e  

thereon, from one type of development to another;

(d) Installation of a mobile home;

(e) Construct ion  or enla rgement of a public, quasi-public or 

private facility or improvement, including a irports ,  roads 

and t ra il s ,  ice roads, w a te r  or sewer mains or treatment 

facilities; electric, telecommunications, telephone, cable  TV 

and s im i la r  l i n e s ,  s u b s t a t i o n s ,  g e n e r a t in g  faci l i t ies ,  

transmission facilities, etc.; schools, hospitals and clinics,  

f i r e  s ta t ions ,  pol ice and o ther  public s a fe ty  faci l i t ies ;  

parks, recreation facilities and buildings; cem etar ies ;  and 

meeting halls;

(f) D i s t u r b a n c e  of  th e  s u r f a c e  of the ground (including 

submerged grounds) including but not l imited to dredge or 

fi l l  ac t iv i t ies ;  cons truc t ion  of roads, or parking areas; 

c rea t ion  of a irs tr ips ,  piers,  j e t t i e s ,  g r a v e l  pads ,  e t c ;  

c r e a t i o n  of an equipment o.’ mater ia l  s to rag e  s i t e ,  or 

tailing pile; c rea t ion  of u refuse  pile,  dump or landfill ; 

c rea t ion  of a reservoir ,  se t t l ing  or evaporation pond, or 

leach field; and creation of placer mining sites;



(g) S e t t i n g  o f f  f l a r e s ,  f i r e s  o r  e x p l o s i o n s ,  o r

vibrations,specifically including seismic exploration; and ^

(h) Any s i te  work in preparation or anticipation of the above 

except surveying.

The following are specifically excluded from the term "Development":

(i) A single family dwelling or duplex, o ther  than a mobile 

home, on a single lot;

(j) Conduct of a home occupation;

(k) Subsis tence,  including the construction or emplacement of

structures in furtherance of subsistence activities;

(1) Existing uses and minor alterations thereto;

(m) Alterations to uses set forth in (i), (j), and (k) above;

(n) Uses or s t ru c tu re s  accessory to those set forth in (i), (j)» C
(k), and (1) above.

(o) P ro jec ts  adopted as par t  of the Borough’s annual Capital

Improvements Program.

Development Permit means the permit  for development  as set forth in Chapter 60, 

including Revocable Development Permits.

Duplex means a building designed for or occupied exclusively by two families aryl 

constituting two dwelling units.

Dwelling Unit means a b u i ld in g  or p o r t i o n  t h e r e o f  providing independent and 

complete cooking, living, sleeping and toilet facilities for one family.

10



Dwelling, Multifamily means a building designed for  or occupied by three or more 

families, with the number of families in residence not exceeding the number 

of dwelling units provided.

Dwelling, Single-family means a d e ta c h e d  building designed for long-term human 

habitation exclusively by one family, having complete  living faci l i t ies  and 

c o n s t i t u t i n g  one d w e l l in g  u n i t .  T h e  te rm  includes fac to ry -bu i l t  and 

prefabricated dwellings, but not mobile homes.

Easement. A grant by the proper ty  owner to  ano ther  person or to the public of 

the use of any designated part of his property for specific purposes.

Existing Use means a s t r u c tu r e  in existence and the use or uses to which it is put 

on the effective date of this Title 19.

Family means one or more persons occupying a physically secure premises and living 

as a single housekeeping unit, as distinguished from a group home, cr rooming 

house.

Feasible and Prudent Alternative m eans  an a l t e r n a t i v e  to  t h e  D e v e lo p m e n t ' s  

proposed conduct  or method which is cons is ten t  with sound engineering 

p rac t ice  and which does not cause environmental, social, or economic impacts 

that outweigh the net public benefit to be derived from compliance with the 

relevant policy.



Floor Area Ratio is the r a t io  of the  floor a r e a  of all buildings on the site to the 

gross area of the site, or (if applicable) the area of the  buil t-up surface  

(£ids, roads, airstrips, etc.) to the area of the lease.

Floor Area means the to t a l  hor izonta l  a rea  of all of the  f loors  of a building or 

structure, measured on the exterior perimeter.

Gross Area means the t o ta l  s i t e  area ,  excluding bodies of w a te r ,  to be included 

within a proposed development as indicted on a s ite  plan.

Group Home is a u se ,  w h ich  s e r v e s  as a dwell ing e i ther  for persons seeking ■

rehabilitation or recovery  from any physical,  mental,  emotional,  or legal

infirmity, or for the elderly. !

Home Occupation is a c o m m e r c i a l  use  c o n d u c t e d  in a d w e l l in g  unit ,  by the 

occupants of that dwelling unit.

Industrial Use is a use involving manufacturing,  processing, warehousing, storage, 

landf ills and dumps, resource  ex t rac t ion ,  and any use  which  is not a 

res ident ia l ,  commercial, service/professional, or public facility; and accessory 

uses.

Intensity of Use means the density of res ident ia l  developments,  and the floor area 

ratio of nonresidential developments.

Lot means a distinct parcel of land for ownership and tax purposes unless otherwise 

specified, the lot wfll be deemed to be the site for a development. See site.

12
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Master Plan is the  program for development of a Resource Development District, 

and co n s t i tu te s  an amendment to  t h e  C o m p r e h e n s iv e  P lan  and th e se  

Regulations. See Section 19.40.056.

Mobile Home is a use involving a de tached ,  single-family dwelling designed for 

long-term human habitation and having complete living facilit ies,  constructed 

and f ab r ica ted  in to  a complete unit  a t  a fac to ry  and capable  of being 

transported to location of use on its own chassis and wheels, identified by a 

model number and se r ia l  number by its manufacturer, and designed primarily 

for placement on an impermanent foundation, and accessory uses.

Net Public Benefit means that the beneficial impacts of a Development outweigh its 

detrimental impacts, as set forth in the  policies  contained in Chapte r  80. 

Im p a c t s  s h a l l  be m e a s u re d  on th e  Borough and i t s  r e s i d e n t s ,  with 

consideration given to residents of any Village Area of Influence.

Nonresidential Use means a commercial,  service/professional ,  subsistence, resource 

extraction, recreational or industrial use, or a public facility.

Notice, Meeting. For variances, in c e n t iv e s ,  appeals and rezonings, not ice  shall  

consist of both of the following:

Notice, Public Public notice shall  consis t  of: a minimum of five days prior to the 

date of the meeting:

(a) Publ icat ion of the  agenda item in a newspaper of general

(a) An agenda item in the posted agenda; and

(b) Public notice

circulation in the Borough, and on Barrow radio:



(b) Mailing a copy of the agenda item to the Developer, and 

to the Village Council(s) if the Development is in a Village 

Area of Influence; and

(c) Delivering a copy of the agenda item to the Commission 

and the Mayor.

Plan means the North Slope Borough Comprehensive Plan, as amended from time to 

time.

Prohibited Use means a use not allowed in the zone.

Public Facility is a use involving a building or structure owned or used by a public 

body or utility company, or a dump or landfill, and accessory uses.

Recreational Use is a use  invo lv ing  a c t i v i t i e s  or s t ru c tu re s  for  r ec rea t iona l  

activities not for commercial or subsis tence purposes, including but not 

limited to hunting, fishing, touring, sightseeing, boating, hiking, or athletics.

Regulations or Land Management Regulations means this Title 19, as amended from 

time to time.

Residential Use means a use involving the occupation of a building or structure for 

living, cooking, sleeping and associated recreation, and accessory uses.



—          ;

c
Resource Extraction is a use involving the removal for commercial purposes of 

native vegetation, topsoil, fill, sand, gravel ,  rock, petroleum, natural  gas,  

coal,  metal  ore,  or a:<y other  mineral,  and other operations having similar 

characteristics.

Revocable Development Permit means a D e v e lo p m e n t  P e rm i t  issued pursuant  to 

Sections 19.60.090 and 19.70.080.

Rooming House is a use in which th ree  or more persons ei ther  individually or as 

families are housed or lodged, with or without  meals.  Oilfield or pipeline 

camps, base fac i l i t ies  and boarding houses are specifically included in the 

term.

Service/Professional Use is a use  invo lv i  ig t h e  provision of personal  services ,  

whether for profit or not, churches, and accessory uses.

Sign is an accessory structure involving any lettered or pictorial device designed to 

inform or attract  attention. The surface area of a sign is the en t i re  urea 

used for the above purpose, including all of the elements  of the matter 

displayed, but not including black masking, frames, or s t ru c tu r a l  elements 

outside the advertising elements of the sign which bear no advertising matter.

Site The l o c a t i o n  of a development.  The s i t e  is the lo t in all cases except  

resource extraction and accessory uses, in which cose the s ite  is the  surface  

area to be disturbed, plus a radius of 100 feet.

c
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Special Habitat is either: Discrete  geographical  areas which support essential life 

functions of significant fish or wildlife species  including breeding, nesting, 

pupping, calving,  spawning, rearing, feeding and hauling out areas; or which 

provide unique populat ion elements including very higli concen tra t ions  or 

isolated  occurrence; or which provide habitat essential to the maintenance of 

endangered species; or

c

H a b i ta t  which supports  seasonal  concen tra t ions  of a s ign i f ican t  fish or 

wildlife species  including winter ,  spring, summer or fall concen tra t ions ;  

supports  highly product ive  fish or wildlife  populations; provides elements 

necessary for special uses including migration corridors and feeding areas; or 

provides supporting h a b i ta t  essential to the maintenance of critical habitat 

(i.e. stream banks).

Street. Any right-of-way, p r i v a t e  or p u b l i c ,  w h ich  provides  for vehicular  or 

pedestrian circulation, including snow machines and related vehicles commonly 

used in the Arctic.

f

Structure means anything which is placed, constructed or erected and located on or 

under the ground, or attached to something fixed to the ground, such as a 

f loating s t ru c tu re  anchored to submerged ground, regardless of size, purpose 

or temporality, including but not limited to:

(a) A building;

(b) A tower, sign, antenna, pole or similar structure;

(c) Drill ing or excavating apparatus ,  pipelines, pump stations 

and similar structures;

(d) A foundation, or gravel pad
•' . : ••• *V-, '* . • ,• • •’ ' *.'• •••..*.•>> * •(/'.*' .* •/ • . V: ■

V
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(g) A street,  road, ice road, parking area, pad or storage area;

Structure, Principal means a s t ru c tu r e  in which is conducted the main use of the

lot on which the structure is situated.

Subdivision means the division of a tract  or parcel of land into two or more lots or 

o ther  divisions for  the purpose, whe ther  immediate or fu tu re ,  of s a le ,  

financing, lease ,  development or the transfer of any interest, including any 

resubdivision, and when appropriate to the context, relates to the process of 

subdividing or to the lands or areas subdivided. For the purposes of this title, 

"subdivision" does not include a division of land by the lea re  of subsurface  

r igh t  solely for the purpose of exploring such r ights .  The extract ion  of 

subsurface resources pursuant to each lease and related surface development,  

such as the cons truc t ion  of non-seasonal  s t r e e t s ,  u t i l i t ies  and structures 

necessar i ly  incident to the ex t r ac t io n  of subsurface  resources sha l l  be 

considered a "subdivision" subject to the provisions of this title.

Subsistence Use is a use and includes hunting, whaling, fishing, trapping camping, 

food gathering, and other tradi tional,  and cultura l  ac t iv i t ies  performed in 

support of the basic beliefs and needs of the residents of the Borough.

Use-By-Right means a use, determined pursuant to the process for rezoning to the

Resource Development District, as set forth in Section 19.40.052.

Use Permit is a permit issued for a use-by-right pursuant to Chapter 50.



Variance means the relaxation of the s tr ic t  application of the terms of a Mandatory 

Policy. It does not apply to Best E f fo r ts  or Beneficia l  Policies,  or use or 

intensity restrictions. See Sections 19.60.060.

Village means the  communities  of Poin t  Hope, Point  Lay, Wainwright,  Atqasuk, 

Barrow, Nuiqsut, Anaktuvuk Pass, and Kaktovik.

Village Area of Influence means the area outside the City limits of a Village which 

is used in common by some or all of the residents  the reo f  for subsis tence,  

transportation,  public facilities or other purposes, as indicated on Maps 11 A, 

B and C.

Village Council means the  City  Council  of incorporated cities and the IRA Council 

of unincorporated villages.

Wetlands include areas  tha t  a re  inundated or saturated by surface or ground water 

at a frequency and duration suff ic ien t  to support ,  and th a t  under  normal 

c i rcumstances  do support ,  a prevalence of vegetation typically adapted for 

life in saturated soil conditions.



CHAPTER 30
ADMINISTRATIVE
PROVISIONS

19.30.010

19.30.020

Administrator.  The Administrator is authorized and empowered to carry 

out all of the duties set  forth for him in this Chapter, and shall  have 

all o ther  power and author ity  reasonably necessary or desirable to 

carry out those duties, including the power to delegate those duties to 

other employees of the Borough.

Planning Commission — C reation  and Membership. There  is hereby 

r e c re a te d  th e  N o r th  S lope  Borough P la n n in g  Commission  ( th e  

"Commission") to consis t  of e ight reg is te red  voters of the Borough. 

Members shall be appointed by the Mayor subjec t  to confirmat ion by 

the Assembly for s taggered  terms of three years. Vacancies in the 

Commission shall be determined by the Mayor and shall  be filled only 

for the unexpired portion of the term.
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Commission Procedures. The Commission shall  elect a chairman and 

such o ther  o f f icers  as i t  deems advisable.  It may establish such 

subcommit tees  as i t  deems necessary or desirable in the discharge of 

its powers and duties.

No a c t i o n  s e t  f o r t h  in S e c t i o n  19.30.040 below, shall  be 

undertaken by the Commission except  by the  af f i rm at ive  vo te  of a 

majori ty  of members  p resen t  and voting at a properly noticed public 

hearing.

The Commission shall  meet  on the last Friday of each month, 

and upon call of the Chairman.

The Commission shall  keep a permanent record of its meetings 

and its actions.

The Commission shall  make such other  rules and regulations 

governing the conduct  of i ts  business as i t  deem s  n e c e s sa ry  or 

desirable.

c

c
Commission -  Powers and Duties

19.30.041 Comprehensive Plan and Land Management Regulations.

The Commission may, from time to time, and shall  at 

l e a s t  once every five years, consider amendments to the 

Comprehensive Plan and Land Management Regulations, 

and if a p p r o p r i a t e ,  recommended amendments to the 

Assembly for adoption. In this regard, it  is the policy of 

t h e  B o r o u g h  to  i n c o r p o r a t e  and i n t e g r a t e  f u t u r e  

environmental, soc iocu ltu ra l ,  capi ta l  improvements,  and 

o ther  studies into the Plan. The Borough intends to adopt 

the policy recommendations of these studies into the Plan



and t h e s e  R e g u l a t i o n s ,  to  t h e  end tha t  there  be a 

consistent body of policy to guide and d i rec t  public and 

private activities in the Borough.

The text of the Plan and the Regulations shall remain as 

cons is ten t  with each o ther  as possible, and the policies 

s e t  forth  in each  s h a l l  be  s u b s t a n t i a l l y  i d e n t i c a l .  

Therefore, any proposed change should be examined for its 

effect on the goals, objectives and policies  contained  in 

t h e  P lan ,  and any c h a n g e  in the Plan policies (i.e. 

addition, deletion or rewording of one or more policies) 

m u s t  a u t o m a t i c a l l y  t r i g g e r  an am endm en t  to  the  

comparable provisions of these Regulations.

Coas ta l  Management Plan. The Commission shall consider 

and recommend adoption of a Coas ta l  Management Plan 

for the Borough, and any future amendments thereto. The 

Coastal Management Plan, when adopted by all re levant  

par t ie s ,  will become a component of the Comprehensive 

P lan ,  and th e  p o l i c i e s  c o n t a i n e d  in t h e  C o a s t a l  

M anagem en t  P lan  s h a l l  be adopted as par t  of these 

Regulations and govern (together with all other applicable 

policies) development in the Coastal Area.



19.30.043

19.30.044

19.30.045

19.30.046

c
D evelopm ent P e rm its  Involving Density Bonuses and 

Variances from Mandatory Policies. The Commission shall  

hear and decide all permit applications involving a request 

for density bonus or a variance from a Mandatory Policy, 

and all  appeals of permit decisions, and impose conditions 

and modifications thereon.

O ther Incentives and Rezonings. The Commission shall 

make recommendations to the Borough Assembly on all 

permit  applications involving incentive, other than density 

bonuses and all proposed rezonings, indicating its opinion 

on t h e  p ro p o se d  D eve lopm en t 's  compliance with the 

Policies, and recommended conditions or modifications.

R eview  of th e  C a p ita l  Improvements Program. The

Commission shall review annually the Capital Improvements 

Program of the Borough and submit its recommendations 

thereon to the Borough Assembly. The Mayor shall submit 

the Capital Improvements Program to the Commission in a 

reasonable period in advance of the fiscal year.

Reports and Recommendations on Public Improvements.

The Commission shall review and repor t  to the Borough 

Assembly regarding the locat ion ,  design, cons truct ion,  

demolition or disposition of any public building, fac i l i ty ,  

collector or arterial  street,  pork, greenbelt, playground or 

other public facility. The report and recommendat ion of ___
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the Commission shall be based upon the Policies, the Plan, 

and the Capital Improvements Program.

Subdivisions. The Commission shall  decide Preliminary 

Plats except for minor subdivisions. The decision shall be 

based on the Policies, the Plan, the Capital Improvements 

Program, and the Subdivision Regulations .  The existing 

s u b d iv i s io n  o r d in a n c e  s h a l l  be  a component  of the 

Comprehensive Plan. The new draft  subdivision ordinance 

shall ,  when adopted by the Borough Assembly, become a 

component of the Comprehensive Plan and all policies,  

s tandards  and guidelines shall be adopted as part of these 

regulations.

Rules.  Tne Commission may, by motion, establish its own 

rules of procedure and committees, meeting times, da tes  

and p l a c e s ;  m edia  fo r  pub l ic  n o t i c e ,  d e v e lo p m e n t  

application and evidentiary  forms, r e fe r ra l  and review 

agencies  and procedures, and any other matter reasonably 

necessary or desirable for the full and complete  conduct  

of i ts duties ,  and those of the Administrator, pursuant to 

this Title 19 and any other provision of Borough or S ta te



19.30.049 S ta tu te . In addit ion,  the Commission has all powers and 

duties of planning commissions of a Home Rule Borough as 

set forth in law.

19.30.050 F e e s . T he  f e e  fo r  a Use Permit  shall  be $25.00. The fee  for a

Development Permit shall be $100.00. The fee for a rezoning shall  be 

$1,000.00.

19.30.060 Enforcement.

19.30.061 Compliance. The developer  of a use-by-right shall apply

for  and obta in a Use Permit  pr ior  to any in i t ia l  s i t e  

work ,  e x c e p t  s u r v e y i n g .  The  developer  of all other  

Development shall  apply for  and obtain a Development  

Permit prior to any site work, except surveying.

19.30.062 Enforcement Orders. The Administrator may order:

(a) The discontinuance of activity for any development 

which does not comply with the terms of this Tit le

(b) The removal or abatement of buildings or structures 

subjec t  to the Revocab le  D e v e lo p m e n t  P e r m i t  

provisions of Section 19.60.090; or

(c) Any other  ac t ion  necessary to ensure compliance 

with all provisions of this Ti t le  19, including, but 

no t  l im i t e d  to ,  suspension of Use Permits  and 

Development Permits.

c

19;

e
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Any such enforcement  order shall be signed 

V bythe Administrator and served upon the developer

or his agent or supervisor on the site (if known), or

(if not known) posted in a conspicuous place on the 

site .  The Administrator shall transmit a copy of the 

e n f o r c e m e n t  o rd e r  to  th e  C h a i r m a n  of  t h e  

Com m iss ion ,  and s h a l l  keep a copy thereof  in 

permanent record.

Upon application of the developer, or upon its 

own motion, the Com m iss ion  sha l l  rev iew  the  

enforcement order a t  its next regular meeting. The 

review shall be limited to the p resence  of th e  

violations s ta ted  in the enforcement order, and in 

^  such review the burden shall be upon the developer

to prove th a t  the viola t ion does not exist or did 

not occur.  The Commission, by resolution,  may 

modify or rescind the enforcement order.

19.30.063 Violations, Penalties ai>d Remedies.

(a) C iv i l  R em ed ies .  Upon vio la t ion  of any of the 

provisions of this Title 19, or any of the conditions 

placed  upon any permit issued pursuant hereto, the 

Administrator,  on behalf  of the  Borough, or any 

aggr ieved  c i t izen ,  may in s t i tu te  or cause to be 

instituted any appropriate civil ac tion to prevent ,

25
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(b)

(c)

by such  p a r t y .  In a d d i t io n  to  i n ju n c t iv e  and 

compensatory relief, each violation shall be subjec t  

to a civil  penal ty  net  to exceed $10,000.00 and 

attorney's fees as provided by law. An action to 

enjoin a v iola tion of this Title 19 may be brought 

notwithstanding t h e  a v a i l a b i l i t y  of any o t h e r  

remedy.  Upon applicat ion for injunctive relief and 

the finding of an existing or th rea tened  violation, 

the Court  shall  g ran t  injunctive relief to restrain 

the violation.

C r i m i n a l  R e m e d i e s .  E v e r y  a c t  w h e r e  t h e  

maintenance of any condi tion prohib ited  by this 

T i t l e  19, or by any condit ion placed upon any 

permit issued pursuant hereto, is unlawful,  and the 

willful commission of such ac t  or maintenance of 

such condit ion is a misdemeanor. Every person 

convic ted of a violation of any provision of this 

Title 19 or of any condition placed upon any permit 

issued pursuant  here to  shall be punished by a fine 

of not more than $500.00 ,  a j a i l  te rm  not  to 

exceed 30 days, cr both.

Each unlawful act or condition, and every day 

upon which such shall  occur,  shall c o n s t i t u t e  a 

separate violation of this section.

P ar t ies .  A proper party for any enforcement action 

under Subsections (a) and (b) hereof  shall  include, 

but shall  not be limited to, the owner of the site

c

c
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19.30.070

or any par t  thereof; any lessee or occupant of the 

site or any part thereof; and the developer, and its 

a g e n t s ,  c o n t r a c t o r s  and s u b c o n t r a c t o r s ,  anc. 

employees who p a r t ic ip a te  in, assist,  commit,  or 

maintain a violation.

In te rp re ta t ion .  All questions of interpretation of the provisions of this 

Ti t le  19 shall  be t r e a ted  as an a p p e a l ,  e i t h e r  p u r s u a n t  to  th e  

p ro v is io n s  cf  S e c t i o n  19 .50 .040  or the provisions of 19.60.070, 

respectively.



CHAPTER 40
ZONING
DISTRICTS

19.40.010

C

Map Adoption. North Slope Borough Maps 1-10 and 11A, B and C, 

inclusive, are hereby adopted and made a par t  of this Ti t le  19. The 

map a t tached  hereto entitled, Zoning Districts Map of the North Slope 

Borough, Alaska, together with the Special Area Overlays there to ,  is 

hereby adopted and made a port of this Title 19.

19.40.011 E ffec t and In te rp re ta tio n  of the Zoning Districts Map.

Map 1 -  Zoning D i s t r i c t s  -  g r a p h i c a l l y  d e p i c t s  t h e  

geographic loca t ion  of the  zoning districts set forth in 

Sections 19.40.020, 19.40.030, 19.40.040 and 19.40.050. The 

map is binding and may be amended only by the process 

set forth in Sect ions  19.40.060 et seq. The map is not 

a ccu ra te  because  of scale ,  and the re fo re  the following 

principles of interpretation apply:



(a) The City limits of Barrow and each incorporated

village are the boundaries of the applicable  B and ^  

V districts, respectively;

(b) The limits of the V district for Point Lay are the

lots, tracts and right-of-way indicated on the H.V. 

Lounsbury and Associa tes  Plot,  which is adopted 

and incorporated herein by reference;

(c) The limits of the seven designated unitization fields

are the  boundaries  of the  r e sp e c t iv e  R e s o u r c e  

Development Districts;

(d) The Conservat ion D is t r ic t  extends seaward to the

full limit of the Borough's jurisdiction.

19.40.012 O ther Maps — E ffec t and Interpretation. Comprehensive 

Plan Maps 2-10 and 11A, B and C, inclusive, indicate  the 

probable  existence of areas where various special policies 

apply. These maps a re  rep resen ta t iona l  only, and in all 

instances, policies will be applied on an actual occurrence 

basis. The maps create a reb u t ta b le  presumption of the 

occurrence or nonoccurrence of the indicated element and, 

since this is their only legal effect, they may be amended 

merely by motion of the Commission.

c

19.40.020 Village (V) Districts.
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In ten t. The Village D is t r ic t s  govern the c ity  limits of 

each incorporated Village, and the  s i tes  and immediate 

environs of unincorporated  Villages in the Borough. The 

intent of the various Village Dis tr ic ts  is to accomodate  

Development which:

(a) Reinforces traditional values and lifestyles;

(b) Is in accord with the Capital Improvements Program 

and Comprehensive D e v e lo p m e n t  P l a n  for  th e  

Village;

(c) Is in accord with the desires of the residents of
\

the Village.

Uses By R ight. There are no uses-by-right in the Village 

Districts. (It should be noted that these Regulat ions only 

govern "Development",  and uses and activities excluded 

from the definition of that term may take  place without  

any form of regulation under this title).

Prohibited Uses. Industria l  uses (except  warehousing or 

storage of supplies or commercial goods to be used in the 

Village by the  res idents  thereof)  are prohibited in the 

Village Districts.

Conditional Uses. All o ther  types of Development are 

conditional uses in the VQlage Districts,  and are  subject  

to a Development Permit pursuant to Chapter 60.

Special Policies. Special policies in the various Village 

D i s t r i c t s  may be a d o p te d  as p a r t  of t h e  V i l l a g e  

C o m p r e h e n s i v e  D e v e lo p m e n t  P lan ,  if so, sh a l l  be
v M f e -

incorporated into Chapter 80 by ordinance.



19.40.030 Barrow (B) District.

19.40.031 Intent. The Barrow District encompasses the city limits of

the City of Barrow. The intent of the Barrow D is tr ic t  is 

to accomodate a full range of urban development which:

(a) Does not mater ia l ly  adversely impact existing and 

future subsis tence  ac t iv i t i e s  by res iden ts  of the

(b) Recognize  and reinforces,  through special policies, 

various existing neighborhoods in the City;

(c) Is in accord with the Capital Improvements Program

City;



19.40.035 S p e c ia l  P o l i c i e s .  S p e c i a l  p o l i c i e s  g o v e r n in g  th e

C om prehens ive  Development Plan and, if so, shall  be 

incorporated into Chapter 80 by ordinance.

19.40.041 In ten t. The Conservation District encompasses the entire

area of the Borough, except  the Villages, the City of 

B a r ro w ,  and a r e a s  s p e c i f i c a l l y  zoned for Resource  

Development pursuan t  to  Sections 19.40.0 6 0 e t  s eq . ,  

below. The D is t r i c t  is intended to conserve the natural 

ecosystem for all the various species upon which Borough 

res iden ts  depend for subsistence. Subject to this overall 

in ten t ,  i t  can  accom odate  r e s o u r c e  e x p l o r a t i o n  and 

d e v e l o p m e n t  on a l i m i t e d  scale ,  but major resource 

development projects will find it  advantageous to apply 

for rezoning to the Resource Development District.

19.40.042 O ses-b y -R ig h t. T h e r e  a r e  no u s e s - b y - r i g h t  in th e

Conservat ion  D is t r i c t .  (It should be noted th a t  t h e s e  

R egu la t ions  only govern "Development”, and uses and 

activities excluded from the definition of tha t  term may 

t a k e  place  without  any form of regula t ion under this 

title).

19.40.043 P ro h ib ite d  Uses. There  a re  no prohibi ted uses in the 

Conservation District.

c
BarrowDistr ict  may be adopted as par t  of the Barrow

19.40.040 Conservation (C) District.



19.40.050

19.40.044 C o n d i t i o n a l  U ses. A ll  ty p e s  of D e v e lo p m e n t  a r e  

conditional uses in the Conservation Dis tr ic t ,  and are 

subject to a Development Permit pursuant to Chapter 60.

Resource Development (RD) District.

19.40.051 In ten t. The in ten t  of the Resource Development District 

is to accomodate  la rge  sca le  resource  ex t rac t ion  and 

related activities which:

(a) Does  no t  perm anen t ly  and seriously impair the 

capacity of the surrounding ecosystem to support 

the species  upon which Borough residents depend 

for the major portion of their sulsistence;

(b) Is p lan n e d ,  phased and developed os a unit ,  or 

series of in te r r e la te d  units,  (the "Master Plan"), 

with provisions made for all necessary public and 

private facilities;

(c) Meets the var ious special policies set forth for all 

Resource Development Dis tr ic ts ,  as well as those 

imposed on each individual Resource Development 

District at the time of designation.

The Resource Development District is designed 

and intended to handle the cumulat ive impacts of 

la rge  sca le  development,  and to  offer developers 

quick, inexpensive, predictable permit approvals.



Sff

19.40.052 Uses-by-Right. All Development indicated on the approved

19.040.053 Prohib i ted  Uses. No type of Development is prohibited in

19.040.054 Condit ional  Uses. All uses not indicated on the approved

19.040.055 A p p l i c a t i o n .  An a p p l i c a t i o n  fo r  a r e z o n in g  to the

Resource Development District shall be accompanied by:

(a) M aps,  a t  a s c a l e  to be d e t e r m in e d  by the  

Administrator, indicating the  s i t e  requested to be 

rezoned, the occurrence of all Special Areas on and 

w i th in  two miles  of  t h e  s i t e ,  a l l  e x i s t i n g  

Development on the s i t e  and within two miles of 

the site, and all proposed Development, as defined 

in these Regulations, on the site to be governed by 

the proposed district;

(b) Engineering drawings and anulyses of all proposed 

public or quasi-public fac i l i t ies ,  and arch i tec tu ra l

M as te r  P lan ,  and m inor  a l t e r a t i o n s  t h e r e t o ,  is a 

use-by-right in the Resource Development District, subject 

to any conditions on the Master Plan imposed pursuant  to 

Chapter 70.

the  Resource  Development D is t r ic t  p e r  se ,  a l th o u g h  

ce r ta in  uses and activities may be restricted or prohibited 

by the Master Plan or by conditions imposed on i t  at  the 

time of adoption.

Master Plan as uses-by-right or prohibited uses, and major 

a l te ra t ions  to uses-by-r ight ,  are  conditional uses In the

Resource Development District.

renderings of all other proposed structures;
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(c)

(d)

(e)

(f)

A phasing program for development of the proposed 

uses-by-right;

An a n a ly s i s  of  t h e  c u m u l a t i v e  impact  of the 

proposed Development in the p roposed  d i s t r i c t  

pursuant to each applicable Policy in Chapter 80. 

Requested policy changes (modification in wording 

or app l ica t ion  of p o l i c i e s ,  a d d i t i o n s  of new 

p o l i c i e s ,  or s u sp e n s io n  of ex is t ing  applicable 

policies) for the proposed district,  and an analysis 

of t h e  c u m u l a t i v e  i m p a c t  of t h e  p roposed  

Development in the proposed d is t r ic t  pursuant  to 

the policies if changed;

Incentives,  if any, requested  pursuant to Chapter 

90.

A Preliminary Plat;

The un i t iza t ion  Plan of Development if applicable; 

and

Such other  information as the Commission by rule 

may prescribe.

19.040.056 Master Plan. Adoption of a Resource Development District 

shall be accomplished pursuant to the procedures set forth 

in Sections 19.40-020 et  seq. lor rezonings.

The ordinunce shall contain a Master Plan consisting of:

(a) A map or maps indicating all Development activity 

which will be a uses-by-right and condit ional  uses,  

identified as such;

(g)

(h)

(i)

c

c

(b) Prohibited uses;
m m

C r

36



(c) S p e c i a l  pol ic ies  applicable  in the D is t r ic t ,  and 

relevant supporting information if available;

(d) C o n d i t i o n s  on a p p r o v a l  of the  D is tr ic t ,  or on 

approval of any Development  in i t ,  pursuant  to 

Chapter 70;

(e) Incentives, if any, pursuant to Chapter 90; and

(f) The approved final Plat; and

(g) S u ch  o t h e r  m a t e r i a l  as t h e  Commission  and 

Assembly deem advisable.

19.40.057 Prudhoe Bay; Milne Point and Kuparuk River. The Prudhoe 

Bay, Milne Point and Kuparuk River unit fields are hereby 

zoned to  the  Resource  Development  D is tr ic t ,  and the 

relevant Plan of Development and Operat ions  for the 

uni t ized  fields as approved by the Alaska Department of 

N a t u r a l  R e s o u r c e s  on th e  e f f e c t i v e  d a t e  of t h i s  

Ordinance, a re  hereby adopted as the Master Plan for 

each of those Districts.

19.40.058 Gwydyr  Bay,  Duck Island, West Mikkelsen and Point 

Thompson. The Gwydyr Bay, Duck Island, West Mikkelsen 

and Point  Thompson un i t  fields are hereby zoned to the 

Resource  D eve lopm en t  D i s t r i c t .  No M a s te r  P lan  is 

approved for any p a r t  of these  districts, and until such 

time as a Master Plan is approved for all or par t  thereof  

p u r su a n t  to Sect ions 19.40.060 e t .  seq.,  the re  are  no 

uses-by-right or prohibited uses in these districts,  and all
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to Chapter 60.

Rezonings.

19.40.061

19.40.062

19.40.063

I n i t i a t i o n .  A r e z o n i n g  m ay  be  i n i t i a t e d  by th e  

Administrator,  the Commission, a Village Council , the 

Borough Assembly, or the owner or developer of the land.

A rezoning from the Conservat ion D is t r ic t  (but not the 

Resource  Development District) to the Village or Barrow 

Districts, as applicable, wfll take place automatically upon 

official notification to the Borough that the boundaries of 

a City have been altered.

R estric tions on Rez nings. Rezonings covering less than 

ten acres  maj not be considered,  unless the  rezoning 

cons t i tu tes  the expansion of an existing contiguous zone, 

or unless i t  comprises the a l t e ra t io n  of City boundaries  

mentioned in Subsection 19.40.021, above. Rezonings which 

are substantially the same as a proposed amendment which 

was rejected within the previous three months may not be 

considered.

Procedure. A rezoning shall follow the procedure se t  forth 

in Sections 19.60.060 et seq.  for  variances,  except  th a t  

th e  C o m m iss io n 's  d e c i s io n  shall  merely c o n s t i tu te  a 

recommendation to the Borough Assembly. As soon as 

p o s s ib le  a f t e r  th e  Commiss ion  recommendat ion,  the 

Borough Assembly shall  post public notice  and hold a

public hearing on the proposed rezoning. At such hearing,
■ : ■ '  • • . • ; y*i: l

the recommendation of the Commission shall be rebuttably  ___
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p re su m e d  to  be  c o r r e c t ,  which presumption may be 

overcome with a preponderance of the evidence.

A rezoning shall  be adopted by ordinance, and any 

conditions thereon shall  be contained in the ordinance. 

Upon adoption of any rezoning, the Administrator shall 

cause the official zoning map to be changed,  to r e f l e c t  

the operation of the ordinance.



CHAPTER 50
USE PERMITS FOR 
USES-BY-RIGHT 
IN RESOURCE 
DEVELOPMENT DISTRICTS
19.50.010 Permit  Required. All uses-by-right are required to  obtain a Use Permit 

pursuant to this Chapter 50 prior to commencement of site work.

19.50.020 Burden of Proof.  In all applit ions for a Use Permit the burden shall 

be on the Administrator to prove by a preponderance of the evidence 

that the Development does not implement a policy.

19.50.030 Procedure -  Administrator Decision.

19.50.031 Submission. The Developer shall  submit one copy of a 

completed and properly executed Use Permit  application 

to the Administrator.

19.50.032 Staff Procedure. The Administrator wills

(a) On the same business day determine whether: (1) 

the  D e v e lo p m en t  c o n t a i n s  no use  o t h e r  th an



19.50.033

appl icat ion  is void of any major alterations. If not, 

he shall return the application to the Developer.

(b) If the applicat ion for  a use-by-r igh t  is complete

and c o n t a i n s  no m a jo r  a l t e r a t i o n s ,  he s h a l l

determine ,  with in  three business days, whether the

Development meets the requirements of the adopted

M a s t e r  P l a n .  He s h a l l  a l so  i n d i c a t e  in the

appropr ia te  p lace  on the a p p l i c a t i o n  form any
%

M aste r  P la n  condit ions  pursuant  to Chapter  70 

placed on his approval.

(c) Major Alterations. The Administrator does not have 

the authority to process Use Permit applications for 

Development which contains a major alteration from 

the approved Master Plan. Such Development is 

processed as a conditional use pursuant to Chapter 

60.

Decision. If the Development meets the requirements of 

the adopted Master Plan, the Administrator shall  issue a 

Use Permit  and the  Master Plan conditions shall be part

of the approved permit.  If the Development does not

meet the requirements ,  the Administrator shall deny the 

permit and note his reasons. The Administrator shall issue 

his decision within five business days of submission of the 

application.



c

19.50.040

T h e  A d m i n i s t r a t o r  sh a l l  mai l  a copy of t h e  

application and the decision to the Developer  and the 

Chakma.n of the  Commission, and shall keep a permanent 

record thereof.

Appeals.  An appeal to  the Commission of the Administrator's decision 

on any Use Permit  may be under taken  in the  manner se t  for th  in 

Sections 19.60.070 et seq.

(
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CHAPTER 60
DEVELOPMENT PERMITS 
FOR CONDITIONAL USES 
IN ALL DISTRICTS

C

19.60.010 Permit  Required. All conditional uses, and uses-by-right which contain 

major a l te ra t ions  from the approved Master Plan, a re  required to 

obtain a Development  Permit  pr ior  to commencement of site work. 

Permits  a re  decided by the Administra to r  unless a va r iance  or a 

density bonus is requested  by the Developer, in which case they are 

decided by the Commission.

19.60.020 Burden of Proof.  In all applicat ions  for a Development Permit, the 

burden of proof shall be as follows:

(a) Permit  Decision. Except as noted below, the burden shall be on 

the Developer to prove, by a p reponderance of the evidence, 

tha t  the s tandards  s e 1; for th  in Sect ion 19.60.030 are met, or 

that a variance should be granted from a Mandatory Policy.



(b) Appeals. For the purposes of appeals  from the Administrators 

decision to the Commission or from the Commission to  t h e  

Assembly, the in i t ia l  decis ion is presumed to  be correct, but 

that presumption may be r e b u t te d  by a p reponderance  of the 

evidence.

(c) Village D istric ts  and Village Areas of Influence. Within the 

Village Districts and Village Areas of Influence, cons idera t ion  

will be given to the opinions of residents of the Village on all 

matters in which they have a special expertise.

(d) Spec ia l  Areas  Maps. The Special Areas Maps a re  presumed 

correct, which presumption may be rebutted by a p reponderance  

of the evidence.

(e) R e fe r ra l  Agencies.  Consideration will be given to the comments 

and recommendations of referral agencies, including regula t ions  

and lease stipulations by State and Federal agencies, if any. c
19.60.030 Decision-Making Standards. The Borough shall  issue a Development 

permit if i t  finds' that all four of the  s tandards  s e t  fo r th  below are 

met by the Development, and shall not issue the permit otherwise:

19.60.031 Mandatory Policies. The Development implements each 

relevant Policy, or the grounds for grant ing a va r iance  

are met where a variance is requested;



19.60.032 B e s t  E f f o r t s  a n d  M i n i m i z a t i o n  P o l i c i e s .  T h e

D e v e lo p m e n t rep re se n ts  th e  b e s t  e f f o r t  p o s s ib le  to  

implement the Best Efforts and Minimization Policies;

19.60.033 B eneficial Policies. On the  basis of its performance on

the Policies taken as a whole, the Development represents

a net public benefit; and

19.60.034 Conditions. The condit ions  imposed will be sufficient to

guarantee compliance with the relevant policies.

Prior to denying, or placing a condi tion more restrictive than that 

placed by the S ta t e  government upon a permit  for  a Use of S ta te  

C o n c e rn  as d e f in e d  in Ti t le  46, Alaska S ta tu tes ,  or a Resource 

Development District Master Plan, the Administrator shall specifically:

(a) consult  with and consider the views of appropriate 

federal, sta te  and regional agencies;

(b) consider  the availabil i ty of reasonable alternative

sites in an adjacent locat ion  the use of which is 

authorized by the Administrator; and

(c) base his decision on an analysis showing that the

proposed Development is incompatible  w i th  th e

proposed site on the basis of the policies set forth

in Chapter 80.



19.60.040

19.60.050

19.60.041 Pre-A pplication  C onference. Prior to submission of an 

application, the Developer shall m e e t  with or telephone 

the Administrator for the purpose of discussing the site, 

the proposed Development, and the Development Permit 

procedure. The Administrator shall discuss these matters 

with the Developer, with special attention to policies 

which may pose problems ct constraints on the site or the 

proposed Development activity, (especially policies for 

w h i c h  the D e v e l o p m e n t  m a y  n e e d  a variance), and 

Beneficial Policies which may create opportunities for the

' Developer.

19.60.042 Submission. The Developer shall submit a completed and 

properly executed Development Permit application in the 

number of copies established by rule of the Commission. 

T h e  application shall contain such information as the 

C o m m i s s i o n ,  by rule, m a y  prescribe, and shall be 

a ccompanied by maps, architectural drawings, and 

engineering plans as prescribed by rule of the Commission, 

and a completed evidentary form for each relevant policy. 

T o  the m a x i m u m  extent possible without violating the 

intent of the policies set forth in Chapter 80, submission 

requirements shall conform to the submission requirements 

of State and/or Federal agencies.

Procedure and Decision -  Normal A pplication. Within three days of

Application.

submission, the Administrator shall:

c

c

e
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c

(a) Determine whether the application is complete and thesubmission 

requirements of Section 19.60.042 are met. If not, the 

Administrator shall return the application to the Developer. If 

so, the Administrator shall;

(b) Determine whether a variance or an incentive is requested. If 

so, he shall follow the p r o c e d u r e  set forth in Sections

19.060.060 et seq. If not, he shall then:

19.60.051 Cause public notice to be m a d e  and transmit copies of

the application (or the relevant portions thereof) to 

designated referral agencies, including Villages for 

Development within a Village Area of Influence. Such 

referral agencies shall be indicated by rule of the 

Commission and m a y  vary depending on the location of 

the site and the type of use proposed. Referral agencies 

and the public shall have fifteen days to respond, or 

longer if allowed by rule of the Commission.

19.60.052 Within t w e n t y  days of his determination that the

renuirements of Section 1 9 . 6 0 . 0 4 2  are m e t .  or lo n p e r  if



' i

requirements for guarantees pursuant to Chapter 70;

(b) T h e  D e v e l o p m e n t ' s  p e r f o r m a n c e  on each Best 

Efforts, Minimization and Beneficial Policy. H e  shall 

indicate on the appropriate place on the evidentiary 

form: 1) whether he agrees or disagrees with the 

Developer's statement of performance for the 

policy; and 2) (if he disagrees) his reasons for 

disagreement and; 3) any conditions pursuant to 

Chapter 70.

(c) His decision on the permit application, pursuant to 

the standards set forth in Section 19.60.030, with 

the conditions set forth on the evidentiary forms.

19.60.053 O n  or before the close of business on the last available 

day, he shall transmit his decision to the Developer and 

to the Commission.
(

19.60.060 V arian ce  From A Mandatory Policy. For applications involving a 

violation of a Mundatory Policy, the Development Permit application 

shall be denied unless the Developer applies for, and obtains, a 

variance.

19.60.061 Grounds for Variances. No variances may be granted from 

the terms of a Best Efforts, Minimization or Beneficial 

Policy. Variances from the terms of a Mandatory Policy 

may be granted by the Commission if, and only if, the 

Developer shows by a preponderance of evidence that 

both of the following requirements have been met:
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(a) T h e  development implements the spirit, but not 

theletter, of the Mandatory Policy; and

(b) Enforcement of the strict terms of the Mandatory 

Policy would either:

* Work an undue hardship on the developer and/or 

the future occupants or users of the Development, 

without a concomitant public purpose; or

* Require a site design or building design which is 

completely out of character with the surroundings, 

and which is not justified by a concomitant public 

benefit.

A dm inistrator’s Recommendation. Within three days of 

submission the Administrator shall determine whether the 

application is complete and the submission requirements of 

Section 19.60.042 are met. If not, the Administrator shall 

return the application to the Developer. If so, the 

Administrator shall os soon as reasonably possible:

(a) Schedule the application for a public hearing, notify 

the Developer of the date of the hearing, and 

cause notice of the meeting to be made;

(b) Transmit copies of the application (or the relevant 

portions thereof) to designated referral agencies, 

including Villages for Development within a Village 

Area of Influence. Such referral agencies shall be 

indicated by rule of the Commission and may vary 

depending on the location of the site and the type 

of use proposed. Referral agencies and the public



have fifteen days to respond, or longer if allowed 

by rule of the Commission.

(c) Within twenty days of his determination that the

requirements of Section 19.60.042 are met, or 

longer if the response time for referral agencies 

and the public has been extended, the Administrator 

shall determine;

* Whether the development meets the requirements of 

each relevant Mandatory Policy. H e  shall indicate 

in the appropriate place on the evidentiary form: 1) 

w h e t h e r  the policy is a p p l i c a b l e  to the 

D e v e l o p m e n t ;  a n d  2) {if so) w h e t h e r  the 

Development implements the policy or does not 

i m p l e m e n t  the policy; and 3) any conditions or 

requirements for guarantees pursuant to Chapter 70; 

or 4) (if the Development does not implement the 

policy) whether he recommends that a variunce be 

granted therefrom together with his reasons.

* T h e  D e v e l o p m e n t ' s  p e r f o r m a n c e  on each Best 

Efforts, Minimization and Beneficial Policy. H e  shall 

indicate on the appropriate place on the evidentiary 

form; 1) whether he agrees or disagrees with the 

Developer's statement of performance for the 

policy: and 2) (if he disagrees) his reasons for 

disagreement and; 3) any conditions pursuant to 

Chapter 70.



Commission,pursuant to Section 19.60.030.

(d) O n  or before the close of business on the last 

available day he shall transmit his recommendations 

to the Developer and to the Commission.

19.60.063 Commission’s A ction and Decision. The Commission shall 

hold a public hearing on the D e v e l o p m e n t  Permit 

application. If the proposed Development is located in a 

Village District or a Village Area of Influence, it m a y  

hold the hearing in the affected Village (or Villages) and 

may hold another hearing in Barrow if such is d e e m e d  

necessary or desirable. T h e  Commission shall adopt the 

Administrator's recommendation on each policy unless it 

finds, by a preponderance of the evidence, that the 

Administrator's recommendation was in error, and states 

its reasoning for such finding with particularity. In 

addition, for good cause, the Commission in its discretion 

m a y  alter the conditions on approval recommended by the 

Administrator.

If the Commission finds that the Development meets 

all the standards of Section 19.60.030, it shall issue a 

Development Permit and the conditions and requirements 

shall be part of the approved permit. If the Development 

does not meet the standards of Section 19.60.030, the 

C o m m i s s i o n  shall deny the permit and n o t e  with 

particularity its reasons for the decision.



Appeals.

19.60.071

19.60.072

T h e  Administrator shall then transmit a copy of 

thedecision to the Developer and the Borough Assembly, 

and shall keep a permanent record thereof.

Appeals to the Commission.

A n y  aggrieved person, including the Developer, may 

appeal the Administrator's decision on any Use or 

D e v e l o p m e n t  Permit by serving written notice to the 

secretary of the Commission and the Developer prior to 

the Commission's next regularly scheduled meeting. The 

notice shall state the policy or policies on which the 

appellant disagrees with the Administrator and the reasons 

why the appellant believes the Administrator is incorrect. 

T h e  Commission may, but need not, hold a hearing on the 

appeal. The issues before the Commission shall be limited 

to those raised on appeal, and the evidence shall be 

limited to a review of the record, although further 

argument may be allowed. The burden of proof shall be on 

the appellant. The Commission may affirm or reverse the 

Administrator's decision, return the matter to the 

Administrator for further evidence, or c h a n g e  the 

conditions on approval.

Appeal to the Assembly.

A n  appeal to the Assembly of a Commission decision 

may be made in the same manner as set forth in Section

19.60.071 for appeals to the Commission. The Assembly's



19.60.080

19.60.090

Duration of Permits. Development Permits are valid for the duration of 

the occupancy and existence of. the Development and the Developer’s 

compliance with the terms and conditions thereof, except that they 

expire automatically upon the earliest of any of the following:

(a) Twelve months after approval if no actual construction has 

commenced; or

(b) The expiration date of a Revocable Development Permit. 

Revocable Development Permits.

19.60.091 Issuance. Revocable Development Permits may be issued 

for any Development except uses-by-right, pursuant to 

Section 19.70.080. Revocable Development Permits are 

issued pursuant to the same standards and procedures as 

set forth for Development Permits in this Chapter 60.

19.60.092 E ffec t. O n  or before the expiration date of a Revocaule 

Development Permit, the Developer shall cease the use or 

occupancy subject thereto. The Developer may apply for 

a n e w  Development Permit or Revocable Development 

Permit prior to expiration but, unless specifically allowed 

by the Commission in advance, the pendency of such 

application shall not extend the expiration date.
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c
CHAPTER 70
CONDITIONS
ON
APPROVAL

C

The Administrator may place conditions upon issuance of a permit which he 

d e e m s  necessary or desirable to ensure that a policy will be implemented in the 

manner indicated in the application. T o  the m a x i m u m  extent possible without 

violating the intent of the policies set forth in Chapter 80, the Administrator shall 

conform the conditions to the conditions, restrictions and stipulations contained in 

State or Federal permits, leases or similar instruments. The conditions may consist 

of one or more of the following:

I

19.70.010 Development Schedule. T h e  conditions m a y  place a reasonable time 

limit on coiistruction activity associated with the Development, or any 

portion thereof, to prevent speculation in permits, to enable new 

applications or revisions to c o m e  forward for unviable projects, to 

minimize construction-related disruption to ensure that Development is 

not used or occupied prior to substantial completion of required public 

or quasi-public facilities, or to implement other policies.
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12.70.020 Use. The conditions may restrict the future use of the Development to 

that indicated in the application and uses of similar impact or effect 

on the policies.

19.70.030 Common Maintenance Agreement. The conditions may require that if an

agreement among Developers or users, or a homeowner's association or 

special district is necessary or desirable to hold or maintain c o m m o n  

property, that it be created prior to occupancy.

19.70.040 D e d ic a tio n s . T h e  conditions m a y  require conveyances of title or

easements to the public, to public utilities or to a c o m m o n  entity. 

They may require construction to public standards, and then dedication, 

of public facilities to serve the Development and the public.

19.70.050 C onstruction Guarantees. The conditions may require the posting of a 

bond or other surety or collateral (which m a y  provide for partial 

releases), to ensure that all construction features required by a policy 

are in fact constructed as represented and approved.

c

19.70.060 Commitment Letter. The conditions may require a letter from a utility 

company or public ag e n c y  legally c o m m i t t i n g  it to serve the 

Development.

1!'.70.070 C ovenants. T h e  conditions may require the recording of covenants on 

the site to ensure continued implementation of a policy by future 

owners or occupants.
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19.70.080 R evocation of Perm its. T h e  conditions m a y  provide that the permit 

shall be automatically revoked upon the occurrence of a certain event 

or events, or at a date certain. In such case, it shall be the sole 

responsiblity of the owner to apply for a n e w  permit. A n y  condition 

mandating the revocation of a permit shall state with particularity, the 

grounds therefor and the policy or policies to be reviewed upon 

reissuance. Thereafter, reissuance shall be determined solely on the 

issue of the Development's compliance with the specified policy or 

policies.



c
CHAPTER 80 
POLICIES

19.80.010 Introduction The policies contained in this Chapter constitute the rules by 

^  which a Development other than a use-by-right is r e v i e w e d  and

a p p r o v e d  or denied. They are reformatted from the Development 

Policies in the Comprehensive Plan, and the citations are to the 

relevant Development Policy in the Plan.

19.80.020 Mandatory Policies All Development must comply with each of the policies 

set out in Section 19.80.021 and 19.80.025 unless:

(a) The Administrator determines that the policy is not applicable to 

the Development; or

(b) The Commission grants a variance from the policy pursuant to 

Sections 19.60.060 et seq.
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19.8i5.021 Prohibited Development The following D e v e l o p m e n t  is 

prohibited:

(a) D e v e l o p m e n t  w h i c h  will likely result in depleting a 

subsistence resource, as set forth in Section 3.5.1 of the 

Plan, below the subsistence needs of local residents of 

the Borough. (3-1.1, 5-1.2)

(b) Drilling a n d  other high-impact activities within the area 

of bowheau whale migration routes during the migration 

season. (3-3.1)

(c) Development that does not meet the standards of the 

Borough Coastal Management Program, w h e n  adopted, for 

m a n a g e m e n t  of Sensitive A r e a s  such as estuaries, 

wetlands, tideflats, beaches, rivers, streams and lakes, 

permafrost landscape, and high energy ice impacted 

shorelines. (3-3.3)

(d) Deposition of toxic materials and untreated solid waste on 

the barrier islands, sea ice, artificial islands, at sea, in 

any wetlands, rivers or lakes which support or are capable 

of supporting significant populations of fish and wildlife.



(e) Development which precludes subsistence user access to 

asubsistence resource. (3-1.4

(f) D e v e l o p m e n t  w h i c h  significantly disturbs cultural or 

historic sites listed on the National Register of Historic 

Places or eligible for inclusion on the National Register. 

(4-1).

(g) Development which significantly interferes with traditional 

activities at cultural or historic sites identified in this 

Plan. (4-1).

(h) Surface disturbance of newly discovered historic sites 

prior to archaeological investigation. (4-2)

(i) Development which grossly violates guidelines on the rate 

or amount of growth adopted by a Village as a part of its 

Comprehensive Development Plan. (4-3)

(j) Mining during portions of the year w h e n  there would

likely be substantial harm to the environment, such as the

excessive silting of rivers and streams. (5-5.5)



(k) A n y  development located outside the Prudhoe Bay Base

Area, P u m p  Station 3, or the Chandalar Base Area, and 

tourist and recreational facilities located anywhere, within 

the Haul Road Corridor Special Area. (7-3)

19.8(1.025 Required F eatu res T h e  following policies are required for 

applicable development:

(a) Vehicles, vessels, and aircraft usage in Special. Habitat 

Areas is required to be confined to corridors designated 

in the permit. (3-2.3)

(b) Offshore exploration, development and production drilling 

outside the landfast ice area (Plan M a p  9, C M P  M a p  1-2 

and Plan Section 5.5.3.5 Zone AO) is required to be sited 

on a barrier island or artificial islands. A  variance from 

this policy to allow offshore platforms will be granted 

only if the requirements of Sections 19.60.060 et seq. are 

met and, in addition, the Developer demonstrates the 

actual capability of the structure to withstand all natural 

forces, specifically including ice. (3-5.3)

(c) Development with water or airborne emissions is required 

to comply with all State Department of Environmental 

requirements. (5-5.2)



(d) Industrial and commercial development is required to be 

served by solid waste disposal facilities which meet state 

and federal regulations. (5-7.1)

(e) D e v e l o p m e n t  not on a s e w e r  system is required to 

impound and process effluent to state and federal quality 

standards. (5-7.3)

(f) Marine tankers to be utilized in offshore areas must be 

specially designed to withstand environmental hazards 

specifically including sea ice. (3-6.8).

(g) Residential development associated with industrial and

resource extraction development must be removed w h e n  

the industrial or extractive use is completed unless

pursuant to Plan policies removal is m o r e  harmful than 

non-removal. (5-3.2, 3-8.3)

(h) Development in a Village is required to be consistent with 

the relevant Village Comprehensive Development Plun, 

when adopted. (3-8.1)

19.080.030 Best Efforts Policies All Development m u s t  c o m p l y  with each of the

policies set out in Sections 19.80.031 and 19.80*032 unless:



(a) The Administrator determines that the policy is not applicable to 

the Development; or

(b) T h e  Administrator determines that the Developer has used his 

best efforts to comply with the policy and that there is no 

feasible and prudent alternative to the proposed compliance:

19.80.031 Prohibited Development

(a) D e v e l o p m e n t  that will likely result in significantly

decreased productivity of subsistence resources or their 

ecosystems. (3i-1.2)

(b) Development which restricts subsistence user access to a

subsistence resource (3-1.3, 3-7.4)

(c) Development within Special Habitat Areas identified in

Section 10.4.1 of this Plan. (3-2.1)

(d) Resource extraction uses within a Special Habitat Area. 

(3-2.2)

(e) D e v e l o p m e n t  in Sensitive A reas such us estuaries,

tideflats, beaches, rivers, streams and lakes, and high

c

energy ice impacted shorelines. (3-3.2)

e



Facility siting, drilling or other high-impact activities at 

Barrier Islands that are intensively used by Beluga whales 

as feeding and resting areas as identified on C M P  Map 

II-3. (3-3.4)

X

D e v e l o p m e n t  on a shoreline that does not require a 

shoreline location, landfills, fuel or toxic material storage 

areas and dumps on or near a shoreline. (3-4.2, 5-2.3)

Public highway development, except for village roads and 

streets a n d  h i g h w a y s  indic a t e d  in the C a p i t a l  

Improvements Program. (3-6.3)

Transportation development including pipelines which 

significantly obstructs wildlife migration. (3-6.5)

Development to accomodate petroleum transportation via 

marine tankers. (3-6.6)

Duplicative transportation corridors from resource 

extraction sites to tidewater or railroads. (3-6.7)

Development associated with purely recreational uses of 

land and wildlife habitat, such as commercial hunting and 

fishing camps or lodges and recreational second home '

subdivisions. (3-9.1, 6-2.2.1) |



(m) Development of tourist facilities except as provided for

pursuant to a Village Comprehensive Plan. (3-9.2, 6—2.2.2)

(n) Development which significantly violates guidelines on the

rate or amount of growth adopted by a Village and 

adopted as a part of its Comprehensive Development Plan. 

(4-3)

(o) D e v e l o p m e n t  which substantially pollutes the natural

environment (including water, air, noise and vibration). 

(5-1.1)

(p) Development in flood plains and other geologic hazard

areas. (5-4.1)

(q) Siting, design, construction, and m a i n t e n a n c e  of

transportation and utility facilities (including ice roads) 

are required to minimize alteration of shorelines, water 

courses, wetlands, and tidal marshes and significant 

disturbance to special habitat; and to avoid critical fish 

migration periods. (7-5)

(r) Disturbance of subsistence resource habitat, or migration

routes during migration periods, by transportation modes 

or development. (7-4)
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c
(s) R e s o u r c e  d e v e l o p m e n t  w h i c h  us e s  suppliers or 

subcontractors from outside the Borough for work which 

c a n  be acco m p l i s h e d  competitively by local private 

businesses or regional or village corporations. (8-2.2)

(t) Resource development which will not significantly employ 

local Borough residents, unless residents of the local 

village expresses no interest in the work. (8-1.2)

c

19.80.032 Required Features The following features are required of 

applicable Development:

(a) Industrial and commercial development and resource 

extraction development are required to be located, 

designed, and maintained in a manner that prevents 

significant adverse impacts upon subsistence resources and 

their habitat, including water circulation and drainage 

patterns and coastal processes. (3-4.3, 3-5.1)

,

(b) R e s o u r c e  extraction development for administration, 

operations, residence and other uses not ubsoultely 

required in the field is required to be located in 

designated service base w h i c h  is sited, designed, 

constructed and
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maintained to be as compact as possible; and to share 

facilities to the maximum extent pcssible. (5-5.1)

(c) D e v e l o p m e n t  is required to maintain the natural 

permafrost insulation quality of existing soil and 

vegetation. (5-4.3)

(d) N e w  subdivisions or other residential development near the 

shoreline or in Special Habitat Areas are required to 

provide adequate water and sewer service to prevent 

damage to the environment and habitat of subsistence 

species. (5-3.1, 3-8.2)

(e) Mining on beaches or offshore is prohibited unless no 

alternatives exist for extraction of the resource, and in 

those circumstances substantial alteration of shoreline 

dynamics is prohibited. (5-5.6)

(f) Independent verification by a Borough approved agent is 

required for a developer's environmental assessment and 

design and engineering criteria for offshore development 

outside the landfast ice zone. [Plan Map 9, C M P  M a p  1-2 

and Section S.5.3.5 Zone A O  of this Plan] (5-4.5)
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Transportation facilities for resource development and 

extraction are required to be consolidated to the maximum 

extent possible. (7-1)

1S.80.040 Minimization of Negative Impacts Applicable development is required to

minimize its impact on the following features:

(a) Airports and helicopter pads are required to be sited, 

designed, constructed and operated to minimize their 

impact upon significant wildfowl migration routes, breeding 

grounds and nesting areas. (7-2, 3-6.1)

(b) Siting, design, construction and m a i n t e n a n c e  of 

transportation and utility facilities (including ice roads) 

are required to minimize alteration of shorelines, water 

courses, wetlands, and tidal marshes and significant 

disturbance to special habitat; and to avoid critical fish 

migration periods. (3-6.2, 3-4.1, 3-7.2, 5-2.2, 5-6.2, 5-7.4)

(c) W h e n  linear structures such as roads and pipelines are 

located in areas used as corridors by migratory species of 

wildlife, a means of crossing shall be included for those 

migratory species. Pipelines shall be designed, using the 

best available information, to minimize disruptions of 

migratory patterns and other major movements of wildlife. 

A b o v e  ground pipelines shall be elevated a minimum of

71

rV (g)



t

>

five (5) feet, except at those points where the pipeline 

intersects a road, pad or caribou ramp. (3-6.4)

(d) Development in floodplains, shoreline areas, and offshore 

is required to be sited, designed and constructed to 

minimize loss of life or property due to oceanic storms, 

sea waves, ice gouging and override, and shore erosion. 

(5-4.2)

(e) Mining and mineral processing in the coastal area is 

required to be designed and c o n d u c t e d  to minimize 

impacts on subsistence species habitat, land and water 

resources, und general environmental conditions. (5-5.3)

19.80.050 Beneficial Impacts The Administrator will consider the following features 

when making the determination set forth in Section 10.30.030.

(a) T h e  joint siting and use of facilities and the 

concentration of development. (3-5.2, 5-2.1)

f

(

(b) A c c o m o d a t i o n  of free cross-migration of tuttu by 

pipelines. (3-6.4)
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(e) D e s i g n  and m a i n t e n a n c e  of residential development

associated with industrial and resource extraction which 

provides for employees to be shuttled into the area for 

work periods then outside to their permanent residence. 

(3-8.4, 5-3.3)

(d) Development of nor m o r e  than the minimum number of 

borrow pits to serve all Development in an area. (5-5.4)

(e) Incorporation of utilities and multimodal transportation 

facilities in a single corridor. (5-6.1, 7-6)

(f) Employment of local Borough residents. (6-1.1, 8-1.1)

(g) Utilization of flexible employment procedures to allow 

subsistence pursuits by local Borough resident employees. 

(6-1.2, 8-3, 6-3.3)

(h) Incorporation of job training programs for local Borough 

residents. (6-1.3)

(i) Development which related to or encourages Inupiat arts 

and crafts. (6-2.1)



Utilization of local private businesses or village or 

regional corporations as suppliers or subcontractors. (6-3.2, 

8-2.1)

Development which provides or materially contributes to 

lower cost fuel or power to adjacent villages. (6-4.1, 6-5)

Utilization of locally obtained energy (such cs locally 

produced coal and natural gas) or renewable sources of 

energy. (6-4.2)

Resource extraction development that is consistent with 

subsistence resources and the Inupiat culture and Inupinq 

character of life. (9-1)

Excess of tax revenues over d e m a n d  for expenditures.
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CHAPTER 90
DENSITY AND 
INCENTIVES
19.90.010 Basic D ensity /In tensity . The following chart sets forth the maximum 

basic density (for residential uses) and intensity (for nonrevidential 

uses) for Development served by both pub lie/quasi-public water and 

sewer systems:

c S T R I C T R E S I D E N T I A L  

( s q u a r e  f e e t  o f  s i t e  

p e r  d w e l l i n g  u n i t )

G R O U P  H O M E S ,  

R O O M I N G  H O U S E S  * 

A N D

N O N R E S I D E N T I A L  

( f l o o r  a r e a  r a t i o )

E X I S T I N G  

S U B D I V I S I O N

N E W

S U B D I V I S I O N

E X I S T I N G

S U B D I V I S I O N

N E W

S U B D I  V I S  IC

V i l l ag e

B a r r o w  D o w n t o w n  

Area

1 d u / l o t

2 d u / l o t

7, O O O s q  f t / d u  

1 , 0 0 0  s q  f t / d u

1 : 3 

1 : 1 . 5

1 : 3 

1 : 1

Ba  r r o w

R e s i d e n t i a l

A r e a s

1 d u / l o t 7 , 0 0 0  s q  f t / d u 1 : 2 1 : 1

C o n s e r  v a t i o n

R e s o u r c e  

D e v e l o p m e n t

1 d u / l o t  7 , 0 0 0  s q  f t / d u

E S T A B I  T S H E D  B Y  M A S T E R  P L A N

1 : 2 1 : 1 . 5

-  ■ ■ :,V'. • fe -a . i
,

G r o u p  h o m e s  a n d  r o o m i n g  h o u s e ; '  s h a l l  h a v e  a m i n i m u m  o f  1 0 0  s q u a r e  f e e t  

p e r  r e s i d e n t
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19.90.020 Basic Density/Intensity Non Public Facilities . For Development not on

both public/quasi-public water and sewer facilites, the density or ^

intensity of use shall be determined by the Borough health department

as the highest density or intensity which can be justified under public 

health standards. The density or intensity may not be altered pursuant

to the provisions of Subsection 19.90.040, below.

19.90.030 Incentives — Application and Eligibility.

19.90.031 A p p lic a tio n . Conditional Uses and rezonings to the

Resource Development District m a y  request, as part of 

their application, any of the incentives set forth in 

Section 19.90.040 et. seq.. A n y  application requesting 

incentives shall state, clearly and concisely, the isolated 

impact of the requested incentives. The application and 

evidentiary materials shall be prepared as if the requested ^

incentives will be granted and the application should state 

whether it is dependent on the incentives being approved

or whether the Developer will accept a permit only if

some or all of the incentives are granted.

19.90.032 E lig ib ili ty . T o  a p p r o v e  incentives requested by a 

Development, the Commission must find, at the time of 

permit or rezoning approval, that:

(a) The Development, if proposed without the requested 

incentive(s) would represent a significant net public 

benefit; and
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(b) T h e  D e v e l o p m e n t  as proposed (with requested 

incentives) meets all the standards of Section 

19.60.030.

(c) Conditions pursuant to Chapter 80 may be placed 

onapproval of incentives.

19.90.040 Density Bonus. Density bonuses up to 50% m a y  be granted, by the

Commission for Development served by both public/quasi-public water 

and sewer, which either;

* Increases public or private services to local residents; 

or

* Improves housing for local residents.

N o  reduction in the minimum living space set forth for residents of 

group homes or rooming houses may be granted.

19.90.050 Industrial Development Bonds. T h e  Borough Assembly m a y  approve

Industrial D e v e l o p m e n t  B o n d  financing for any nonresidential 

Development with a viable, continuing program for hirirg (and trainirg 

if applicable) residents of the Borough.

19.90.060 Tap Fee Reduction. The Assembly may approve a reduction in water or 

sewer tap fees for any of the following:

19.90.061 Development by public or quasi-public agencies;

19.90.062 Rent-subsidized residential Development;

19.90.063 Development which constructs and dedicates to public use,

water or sewer lines or treatment facilities in excess of

its own needs.

■
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O peration, Security  and M aintenance. The Assembly may contract to 

operate and provide maintenance for some or all quasi-public facilities 

(such as water and sewer treatment facilities, roads, training facilities, 

recreation facilities, etc) ar.d provide fire protection and security for 

private Development in Resource Development Districts where the 

Developer agrees to:

19.90.071 Construct the facilities at its own cost;

19.90.072 Provide a specific public benefit for the service provided by 

the Borough, such as (but not limited to) allowing limited or complete 

public access to the facility, agreeing to dedicate it to the public in 

the future, agreeing to a hiring program (in the case of job-training 

facilities), paying the Borough for the services, using unusually 

expensive design or techniques to mitigate negative impacts of the 

Development, or any other monetary or non-monetary public benefit 

which the Assembly, in its sole discretion, deems adequate.

Procedure for Incentives. A  Development Permit application with a 

request for a density bonus will be decided pursuant to the procedure 

for variances set forth in Section 19.60.060. A  Development Permit 

application with a request for any other type of incentive, and 

rezonings with a request for any type of incentives, will be decided 

pursuant to the procedure for rezonings set forth in Section 19.40.063.
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ALA SKA  OPERATIONS 
W ESTERN DIVISION

pichardh weaver D e c e m b e r  7 , 1982
OPERATIONS MANAGER

Re: N o r t h  S l o p e  B o r o u g h  D r a f t
C o m p r e h e n s i v e  P l a n  an d  
L a n d  M a n a g e m e n t  R e g u l a t i o n s

Mr. J a m e s  S t o t t s  
A s s e m b l y  C h a i r m a n  
N o r t h  S l o p e  B o r o u g h  
B o x  69
B a r r o w ,  A K  9 97 23

D e a r  Mr. S to tts :

E x x o n  a p p r e c i a t e s  t h i s  o p p o r t u n i t y  to p r e s e n t  its c o m m e n t s  
c o n c e r n i n g  the r e f e r e n c e d  C o m p r e h e n s i v e  P l a n  an d  R e g u l a t i o n s ,  
s c h e d u l e d  for f o rm a l  A s s e m b l y  c o n s i d e r a t i o n  in the n e a r  futu re.  
As  y o u  m a y  kn ow,  E x x o n  h a s  p r o v i d e d  c o m m e n t s  on  e a r l i e r  d r a f t s  to 
the P l a n n i n g  C o m m i s s i o n .  O u r  g o a l  h a s  b e e n  to  p e r s u a d e  the 
B o r o u g h  to a d o p t  a p l a n n i n g  o r d i n a n c e  w h i c h  w i 1 1 m e e t  its local 
p l a n n i n g  n e e d s  w i t h o u t  h a m p e r i n g  th e e f f o r t s  of  s t a t e  'and f e d e r a l  
a g e n c i e s  an d  oi l a nd  g a s  l e s s e e s ,  as  w e l l  as o t h e r  d e v e l o p e r s ,  
f r o m  e x e r c i s i n g  t h e i r  p r o p e r t y  r i g h t s  to d e v e l o p  r e s o u r c e s  on 
s t a t e  and f e d e r a l  la nds . T o  d a t e ,  o u r  e f f o r t s  h a v e  m e t  w i t h  o n l y  
l i m i t e d  suc ce ss .

T h e  d r a f t  n o w  b e f o r e  y ou  e s p o u s e s  th e s a m e  f u n d a m e n t a l  p h i l o s o p h y  
w h i c h  ha s  b e e n  a m a t t e r  o f  p r i m a r y  c o n c e r n  to E x x o n  t h r o u g h o u t  
the e n t i r e  p r o c e s s .  T h e  p l a n n e r s  a n d  t h e i r  c o n s u l t a n t s  ha v e 
f a i l e d  to r e c o g n i z e  t h a t  the  B o r o u g h ' s  n e e d s  w i l l  n o t  b e 
w e l l - s e r v e d  b y  an o r d i n a n c e  w h i c h  e s t a b l i s h e s  a c u m b e r s o m e  an d 
d u p l i c a t i v e  p e r m i t t i n g  p r o c e s s  for  a c t i v i t i e s  o v e r  w h i c h  the 
B o r o u g h  h a s  o n l y  v e r y  l i m i t e d  a u t h o r i t y .

T h e  c u r r e n t  d r a f t  h a s  b e e n  i m p r o v e d  b y  its s t a t e d  r e c o g n i t i o n  of 
g e o g r a p h i c a l  l i m i t s  on  B o r o u g h  a u t h o r i t y ,  a n d  f u r t h e r  i m p r o v e d  by  
z o n i n g  of  e x i s t i n g  u n i t s  o f  o i l  a n d  g a s  l e a s e s  as R e s o u r c e  
D e v e l o p m e n t  D i s t r i c t .  T h e  d r a f t  fa i ls , h o w e v e r ,  to  p r o p e r l y  
r e c o g n i z e  the p a r a m o u n t  r i g h t s  of  l e s s e e s  to d e v e l o p  e x i s t i n g  a n d  
f u t u r e  s ta te  an d  f e d e r a l  l e a s e s  a n d  f u t u r e  u ni t s .  M o r e o v e r ,  the 
d r a f t  w o u l d  a t t e m p t  to  i m p o s e  n u m e r o u s  t e c h n i c a l  an d o p e r a t i o n a l  
r e s t r i c t i o n s  u p o n  s t a t e  and f e d e r a l l y  a p p r o v e d  .a c t i v i t i e s  in 
a r e a s  o u t s i d e  th e s c o p e  o f  the B o r o u g h ' s  g e o g r a p h i c  a u t h o r i t y ,  
i n c l u d i n g  the N P R - A , t h e  A r c t i c  N a t i o n a l  VJildlife R e f u g e ,  the 
O u t e r  C o n t i n e n t a l  S h e l f  a n d  o t h e r  s t a t e  a n d  f e d e r a l  la nds.

A DIVISION OF EXXON CORPO RATIO N
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T h e  r e s t r i c t i o n s  i m p o s e d  b y  the d r a f t  o r d i n a n c e  a r e n o t  o n l y  
u n a u t h o r i z e d  b y  law, b u t  t h e y  are  a l s o  u n s u p p o r t e d  b y  s c i e n t i f­
i c a l l y  v e r i f i a b l e  i n f o r m a t i o n .  T h e  d r a f t e r s  o f  t h i s  o r d i n a n c e  
h a v e  p l a c e d  u n d u e  p r e - e m i n e n c e  on s u b s i s t e n c e  u s e s  to t h e e x c l u­
si o n  a n d / o r  s e v e r e  l i m i t a t i o n  o f  p e t r o l e u m  d e v e l o p m e n t .  The  
d r a f t e r s  h a v e  o p t e d  for  p r o h i b i t i n g  d e v e l o p m e n t ,  m a n d a t i n g  
c a t e g o r i c a l  p r o h i b i t i o n s  o f so m e a c t i v i t i e s ,  a n d  i m p o s i n g  s t r i n­
g e n t  l i m i t a t i o n s  t h a t  w o u l d  e f f e c t i v e l y  b l o c k  d e v e l o p m e n t .

F u r t h e r ,  th e  p r o p o s e d  o r d i n a n c e  d o e s  n o t  t a k e  i n t o  c o n s i d e r a t i o n  
t h e i n e s c a p a b l e  f a c t  t h a t  E x x o n  a n d  o t h e r  i n d u s t r y  m e m b e r s  h a v e  
o p e r a t e d  s a f e l y  in the  A r c t i c  for m a n y  y e a r s  w i t h o u t  a s i n g l e  
i n c i d e n t  o f  s e r i o u s ,  o r  e v e n  m o d e r a t e ,  e n v i r o n m e n t a l  d a m a g e  and  
w i t h o u t  a n y  m e a s u r a b l e  n e g a t i v e  e f f e c t  o n  w i l d l i f e  o r  th e s u b­
s i s t e n c e  v a l u e s  o f  th e  N o r t h  Sl o pe . T h e  d r a f t e r s  h a v e  f a i l e d  to 
a t t r i b u t e  t h i s  s a f e t y  r e c o r d  to a n y t h i n g  m o r e  t h a n  s h e e r  g o o d  
luck, i g n o r i n g  i n d u s t r y ' s  e f f o r t s  in t r a i n i n g  p e r s o n n e l  to 
o p e r a t e  sa f e l y ,  d e s i g n i n g  s t r u c t u r e s  to w i t h s t a n d  A r c t i c  c o n­
d i t i o n s ,  a n d  d e v e l o p i n g  the c a p a b i l i t y  to h a n d l e  any s p i l l s  w h i c h  
m i g h t  o cc u r .

T h e  p e r m i t t i n g  p r o c e s s  w h i c h  w o u l d  be  e s t a b l i s h e d  b y  th is  p r o­
p o s e d  o r d i n a n c e  is for the m o s t  p a r t  u n n e c e s s a r y  and, to the 
e x t e n t  it a p p l i e s  to o i l  and  g a s o p e r a t i o n s ,  c o u n t e r p r o d u c t i v e .  
A l t h o u g h  t h e B o r o u g h  car. an d  s h o u l d  i m p l e m e n t  a p l a n n i n g  p r o c e s s  
for the  p r o t e c t i o n  o f h u m a n  h e a l t h  a n d  s a f e t y ,  it s  e f f o r t s  to 
e s t a b l i s h  d e t a i l e d  r e s t r i c t i o n s  o n  d e v e l o p m e n t  o v e r  a l a rg e 
g e o g r a p h i c a l  r e g i o n  ar e  u n w a r r a n t e d  fo r the  f o l l o w i n g  r ea so n s :  
fir st , t h e r e  e x i s t  s t a t e  an d f e d e r a l  r e g u l a t o r y  p r o c e s s e s  c a p a b l e  
o f  c o n s i d e r i n g  a n d  r e s p o n d i n g  to th e l e g i t i m a t e  c o n c e r n s  of  the 
B o r o u g h ;  se c o n d ,  m a n y  of the c o n c e r n s  i n c o r p o r a t e d  in t h e  p r o­
p o s e d  o r d i n a n c e  a r e  s h a r e d  b y  i n d u s t r y  as w e l l  as s t a t e  and  
f e d e r a l  a g e n c i e s  so t h a t  the r e g u l a t i o n s  a r e  d u p l i c a t i v e ;  t h i r d  
t h e  p r o v i s i o n s  of the  o r d i n a n c e  a r e  i n s e n s i t i v e  to d e v e l o p i n g  
t e c h n o l o g y  o r  v a r i e d  o p e r a t i n g  c o n d i t i o n s ;  a n d  fourth, to the 
e x t e n t  the B o r o u g h ' s  r e s t r i c t i o n s  w o u l d  b l o c k  d e v e l o p m e n t  p e r m i t­
ted b y  s t a t e  a n d  f e d e r a l  a g e n c i e s  h a v i n g  j u r i s d i c t i o n ,  t h o s e  
r e s t r i c t i o n s  a r e  u n e n f o r c e a b l e .

T h e  A l a s k a  C o n s t i t u t i o n ,  s t a t u t e s  a n d  c a s e  l a w  u n i f o r m l y  p r o v i d e  
t h a t  the  r e g u l a t i o n  of  o i l  a n d  g a s  a c t i v i t i e s  is a m a t t e r  of 
s t a t e w i d e  c o n c e r n .  A h o m e  r u l e  b o r o u g h  m a y  n o t  a d o p t  r e g u l a t i o n s  . 
t h a t  i n t e r f e r e  w i t h  oi l  and  g a s  a c t i v i t i e s  a u t h o r i z e d  b y  s t a t e  
a g e n c i e s  p u r s u a n t  to  s t a t e  s t a t u t e .  A l a s k a  c a s e s  h o l d  t h a t  local 
r e g u l a t i o n s  c a n n o t  b l o c k  the i m p l e m e n t a t i o n  o f  a s p e c i f i c  s t a t e­
w i d e  p o l i c y .

W i t h  r e g a r d  to the a b i l i t y  of  a h o m e  r u l e  b o r o u g h  to r e g u l a t e  oil  
a n d  g a s  e x p l o r a t i o n  an d d e v e l o p m e n t  a u t h o r i z e d  b y  a f e d e r a l  
a g e n c y  p u r s u a n t  to f e d e r a l  law, the B o r o u g h ' s  p o w e r  is l i m i t e d  b y 
th e S u p r e m a c y  C l a u s e  o f  t h e U n i t e d  S t a t e s  C o n s t i t u t i o n  w h i c h  
p r o v i d e s  t h a t  the l a w s  of  the U n i t e d  S t a t e s  " s h a l l  b e  the s u p r e m e  
l a w  o f  th e la n d . "  F e d e r a l  c a s e s  h o l d  t h a t  s t a t e  an d  l oca l
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g o v e r n m e n t s  c a n n o t  e n a c t  r e g u l a t i o n s  w h i c h  o b s t r u c t  the a c h i e v e­
m e n t  of  a C o n g r e s s i o n a l l y  a p p r o v e d  u s e  o f  f e d e r a l  lands.

T h e  C o m p r e h e n s i v e  P l a n  a nd  L a n d  M a n a g e m e n t  R e g u l a t i o n s  b e f o r e  vo u 
t o d a y  h a v e  b e e n  c o n s c i o u s l y  d r a f t e d  so as to e x c e e d  the  l i m i t s * o f  
h o m e  ru le  a u t h o r i t y .  T h e  a l m o s t  c e r t a i n  r e s u l t  of th e a d o p t i o n  
o f  this o r d i n a n c e  w o u l d  b e  t h a t  t h o s e  l i m i t s  w i l l  b e s h a p e d  b y  
c o s t l y ,  t i m e - c o n s u m i n g  l i t i g a t i o n ,  to the  d e t r i m e n t  o f  the 
B o r o u g h ,  t h e  S t a t e ,  a n d  th e n a t i o n ,  as w e l l  as ou r  i n d u s t r y .

E x x o n  f u ll y e n d o r s e s  t h e  c o m m e n t s  p r e s e n t e d  b y  AOGA. W e  u r g e  yo u 
to c a r e f u l l y  c o n s i d e r  o u r  c o m m e n t s  t o d a y  a n d  to r e t u r n  t h e  " 
C o m p r e h e n s i v e  P l a n  an d  L a n d  Use R e g u l a t i o n s  to the P l a n n i n g  
C o m m i s s i o n  for a m e n d m e n t .  A s  w e  h a v e  t h r o u g h o u t  th i s p r o c e s s ,  we  
w i s h  to w o r k  w i t h  th e  B o r o u g h  a n d  its s t a f f  for the d e v e l o p m e n t  
of  a w o r k a b l e  pl an.

S i n c e r e l y  y o u r s

R. H. V7eaver
R H W : c a s / 5 4 2
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D ear  M r .  S t o t t s :

T h e  A l a s k a  Oil and  Gas A s s o c ia t io n  (A O G A )  is a t r a d e  a s s o c ia t io n  w hose  39 
m e m be r  compan ies  a c c o u n t  f o r  t h e  b u l k  o f  o i l  a nd  gas  e x p l o r a t i o n ,  p r o d u c t i o n  
and  t r a n s p o r t a t i o n  in A la s k a .  A O G A  a p p r e c ia t e s  t h i s  o p p o r t u n i t y  to  p r e s e n t  
comments  on d r a f t  3 o f  t h e  C o m p r e h e n s i v e  Plan and  L an d  M a n ag e m e n t  R e g u ­
la t ions  w h i c h  is b e i n g  c o n s i d e r e d  f o r  a d o p t i o n  b y  t h e  A s s e m b l y  a t  t h i V  t im e .

As you  a re  aware ,  A O G A ,  i ts  m em b er  compan ies  a nd  s t a te  a g e n c ie s ,  h a v e  been 
i n v o l v e d  in the  p l a n n i n g  e f f o r t s  o f  t h e  NSB s ince  1978,  b e g i n n i n g  w i t h  t h e  
B o r o u g h ' s  Coasta l  M a n ag e m e n t  P r o g r a m ,  w h i c h  was w i t h d r a w n  in J a n u a r y ,  1980. 
O t h e r  e f f o r t s  of  t h e  NSB i n c l u d e  t h e  I n t e r i m  Z o n i n g  O r d i n a n c e  o f  1979 a nd  
C o m p r e h e n s iv e  Plan and  Z o n i n g  O r d in a n c e  o f  1981. T h e  oi l  and  gas i n d u s t r y  
and  s ta te  agencies h a v e  e x p r e s s e d  s e r io u s  le g a l ,  t e c h n i c a l  a nd  a d m i n i s t r a t i v e  
c o n c e r n s  w i t h  those  d o c u m e n ts .  Wh i le  t h e  d o c u m e n ts  b e f o r e  us t o d a y  r e p r e s e n t  
i m p ro v e m e n ts  o v e r  t h o s e  p r e v i o u s  d o c u m e n ts ,  m an y  o f  o u r  l e g i t im a te  c o n c e r n s  
remain a n d  new ones h a v e  e m e rg e d .  We hope t h a t  t h e  A s s e m b l y  w i l l  a c c e p t  o u r  
e x p r e s s io n  o f  the se  c o n c e r n s  as c o n s t r u c t i v e  and  w i l l  g i v e  the m  f u l l  c o n s i d ­
e ra t i o n  p r i o r  to f i n a l  a c t i o n .  T h e  f o l l o w in g  r e m a r k s  h i g h l i g h t  o u r  m a jo r  c o n ­
c e rn s  a n d  re c o m m e n d a t io n s .  A t t a c h m e n t s  to  th e s e  r e m a r k s  c o n t a in  m o re  d e ta i l e d  
comments  f o r  use in y o u r  e v a l u a t i o n s .

A t  t h e  o u t s e t ,  i t  is i m p o r t a n t  to  no te  t h a t  e x t e n s i v e  a nd  s e r io u s  lega l  p ro b le m s  
w i t h  t h e  C o m p r e h e n s iv e  Plan a nd  R e g u la t i o n s  s t i l l  rem a in  u n r e s o l v e d  a n d  s h o u ld  
be a d d r e s s e d  b y  t h e  A s s e m b l y  b e f o r e  a d o p t i o n .  T h e s e  lega l  is sues  a re  d e ta i l e d  
in A t t a c h m e n t  1 and  w i l l  o n l y  be b r i e f l y  a d d r e s s e d  in t h e s e  r e m a r k s .

A OGA f i r m l y  be l ieve s  t h a t  t h e  B o r o u g h  is m o v in g  m u ch  too  f a s t  w i t h  t h e  
a d o p t i o n  o f  the  C o m p r e h e n s i v e  Plan a n d  Land  M a n ag e m e n t  R e g u l a t i o n s .  D u r i n g  
t h e  p a s t  t h r e e  m o n th s ,  t h r e e  d r a f t s  o f  the  p r o p o s e d  Plan a n d  R e g u la t i o n s  h ave  
been i s s u e d  in r a p i d  suc c e s s ion  f o r  p u b l i c  r e v i e w  a n d  c o n s i d e r a t i o n  b y  th e  
P la n n in g  Commiss ion .  D u r i n g  t h i s  p e r i o d ,  t h e  o i l  a n d  gas  i n d u s t r y  ra i s e d  a

Re: N o r t h  S lope  B o r o u g h  D r a f t
Co m p r e h e n s i v e  Plan a n d  L an d  
Man a g em e n t  R e g u l a t i o n s



n u m b e r  o f  le g a l ,  t e c h n ic a l  and  a d m i n i s t r a t i v e  i s sue s  w i t h  r e s p e c t  to  t h e s e  d r a f t  
p r o p o s a l s  in an e f f o r t  t o  a s s is t  t h e  B o r o u g h  in d e v e l o p i n g  a Plan a n d  R e g u ­
l a t i o n s  w h i c h  p r o p e r l y  a d d r e s s  t h e  s e p a r a te  a n d  m u t u a l  i n t e r e s t s  o f  al l  p a r t i e s  
i n v o l v e d .  M an y  o f  t h e s e  i s su e s ,  w h i c h  a re  a lso  i m p o r t a n t  t o  t h e  B o r o u g h ’ s own 
f u t u r e  d e v e lo p m e n t  p l a n s ,  rema in  u n r e s o l v e d .  I t  is o u r  b e l i e f  t h a t  t h e  p u b l i c  
a nd  t h e  A s s e m b ly  h a ve  n o t  had  a d e q u a te  t im e  f o r  c o n s i d e r a t i o n  o f  t h e  Plan and 
R e g u l a t i o n s .  T h e  p r e s e n t  d r a f t  is no t  s u i t a b le  f o r  a d o p t i o n  a t  t h i s  t im e .

A s i d e  f r o m  t h e  b as ic  i s su e  o f  t h e  B o r o u g h ' s  z o n i n g  j u r i s d i c t i o n  o v e r  oi l  and  gas 
d e v e lo p m e n t  o f  s ta te  a n d  f e d e r a l  l a n d s ,  t h e  p e t r o l e u m  i n d u s t r y  is c o n c e r n e d  
t h a t  t h e  p ro p o s e d  Plan and  R e g u la t i o n s  p r o v i d e  s u c h  b r o a d  d i s c r e t i o n a r y  p ow ers  
to  t h e  A d m i n i s t r a t o r  a n d  P la n n in g  Commiss io n  t h a t  o i l  a n d  gas d e v e lo p m e n t  
p r o j e c t s  v i t a l  to  t h e  s ta te  and  n a t io n  may be s e r i o u s l y  im p e d e d .  T h e  p r o p o s e d  
Plan a n d  R e g u la t i o n s  w i l l  s u r e l y  r e s u l t  in m a n y  c o n f l i c t s  b e tw e e n  t h e  B o r o u g h  
a n d  t h e  s ta te  and  f e d e r a l  g o v e r n m e n t s .  We b e l i e v e  t h a t  t h e  o n l y  p r a c t i c a l  and  
r e a s o n a b le  a p p r o a c h  is f o r  t h e  NSB to  w o r k  t h r o u g h  s ta te  and  f e d e r a l  agenc ies  
on o i l  and  gas  m a t t e r s  a t  t h e  v a r i o u s  s ta g e s  o f  l e a s in g ,  p la n  a p p r o v a l s  and  
p e r m i t t i n g  d e c i s io n s .  T h e  g o a ls ,  o b j e c t i v e s  a nd  p o l i c ie s  d e v e lo p e d  b y  the  
B o r o u g h  in t h e  p r e p a r a t i o n  o f  t h e  C o m p r e h e n s i v e  Plan a n d  L an d  Managem ent  
R e g u la t i o n s  w i l l  p r o v i d e  th e  bas is  f o r  t h e  B o r o u g h ’ s p a r t i c i p a t i o n  in s ta te  and 
f e d e r a l  d e c i s i o n - m a k i n g  p ro c e s s e s .  T h e  e s t a b l i s h m e n t  o f  a s e p a r a te  NSB 
p e r m i t t i n g  scheme and  a M a s te r  Plan r e q u i r e m e n t  f o r  o i l  a n d  gas d e v e lo p m e n t ,  
h o w e v e r ,  w o u ld  be c o u n t e r p r o d u c t i v e  a nd  r e s u l t  in l e n g t h y  and  e x p e n s i v e  
l i t i g a t i o n .

In a d d i t i o n  to  th e s e  tw o  legal  i s s u e s ,  t h e r e  is .a q u e s t i o n  r e g a r d i n g  t h e  a b i l i t y  
o f  t h e  B o r o u g h  to  e f f e c t i v e l y  im p le m e n t  t h e  p r o p o s e d  C o m p r e h e n s i v e  Plan and  
R e g u la t i o n s  i f  e n a c te d  on J a n u a r y  1. T o  o u r  k n o w l e d g e  t h e  a d m i n i s t r a t i v e  
p r o c e d u r e s ,  f o r m s  a nd  c h e c k l i s t s  n e c e s s a r y  to  im p le m e n t  t h e  Plan a n d  R e g u ­
la t i o n s  a re  n o t  p r e s e n t l y  u n d e r  d e v e lo p m e n t  a nd  t h e r e f o r e  w i l l  n o t  l i k e l y  be 
a v a i l a b l e  on J a n u a r y  1. A d d i t i o n a l l y ,  a m a jo r  c o m p o n e n t  o f  t h e  C o m p r e h e n s i v e  
P la n ,  t h e  p r o p o s e d  Coas ta l  M a nag em e n t  P r o g r a m ,  to  w h i c h  re p e a te d  re fe r e n c e s  
a re  made in t h e  Plan a nd  R e g u la t i o n s ,  w i l l  a lso  n o t  be  in p la ce  on J a n u a r y  1. 
As  a r e s u l t ,  we u r g e  t h e  A s s e m b ly  to  s e r i o u s l y  c o n s i d e r  d e l a y i n g  a d o p t i o n  o f  
t h e  Plan  and  R e g u la t i o n s  u n t i l  t h e  B o r o u g h ' s  C o as ta l  M a n a g e m e n t  P ro g r a m  has 
been  g i v e n  c o n c e p tu a l  a p p r o v a l .  T h i s  w o u ld  p r o v i d e  th e  n e c e s s a r y  a d d i t i o n a l  
t im e  to  d e v e lo p  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  f o r  e f f e c t i v e  im p le m e n ta t i o n  and  to  
m o re  c o m p le te l y  a d d r e s s  th e  u n r e s o l v e d  i s s u e s ,  t h e r e b y  a s s u r i n g  an o r d e r l y  
t r a n s i t i o n  f r o m  th e  p r e s e n t  p r o g r a m  u n d e r  t h e  I n t e r i m  Z o n i n g  O r d i n a n c e .

S h o u ld  th e  A s s e m b l y  n e v e r t h e l e s s  d e c id e  to  p u r s u e  a d o p t i o n  o f  t h e  C o m p r c h e n -  
s i v  Plan a n d  L and  M a nag em e n t  R e g u la t i o n s  a t  t h i s  t im e ,  we o f f e r  t h e  f o l l o w in g  
tec . ,  . ica l  c h a n g e s  f o u n d  in A t t a c h m e n t  II f o r  y o u r  c o n s i d e r a t i o n .  A l t h o u g h  
t h e s e  c h a n g e s  w o u ld  n o t  r e s o lv e  al l  o f  t h e  r e m a in in g  i s s u e s ,  t h e y  w o u ld  go  a 
l o n g  w a y  t o w a r d  f a c i l i t a t i n g  B o r o u g h  a n d  i n d u s t r y  d e v e lo p m e n t  a c t i v i t i e s  p r o ­
c e e d i n g  in a t im e ly  m a n n e r  w i t h o u t  s i g n i f i c a n t l y  c o m p r o m is in g  t h e  o t h e r  i n t e r ­
e s ts  .nd  long  r a n g e  goa ls  o f  t h e  B o r o u g h .  T h e s e  s u g g e s t e d  c h a n g e s  can be 
sum n a r i z e d  as f o l l o w s :

Mr. James Stotts
Rage Z>
December 7, 1982

1. T h e  p o r t i o n s  o f  t h e  L and  M a n ag e m e n t  R e g u l a t i o n s  w h i c h  w o u ld  r e q u i r e  
r e z o n i n g ,  m a s te r  p la n  a p p r o v a l s  a n d  p e r m i t s  s h o u l d  be m o d i f i e d .  We
com m end  th e  P la n n in g  Commiss ion  f o r  h a v i n g  made m o d i f i c a t i o n s  in the  
L a n d  M an age m en t  R e g u la t i o n s  w h i c h  zone all e x i s t i n g  u n i t i z e d  a reas  as



R esource  D e v e lo p m e n t  D i s t r i c t s .  H o w e v e r ,  the se  m o d i f i c a t i o n s  f a l l  s h o r t  o f  
s a t i s f y i n g  the need  t h a t  al l  e x i s t i n g  and  f u t u r e  s ta te  a nd  f e d e r a l  leases 
a nd  u n i t s  w i t h i n  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  o f  t h e  B o r o u g h  be  s i m i l a r l y  
re zone d  as a m a t t e r  o f  c o u r s e .

2. T h e  P la n n in g  C o m m iss io n  has c o r r e c t l y  r e c o g n iz e d  t h e  p r i o r i t y  a f f o r d e d  to  
uses o f  s ta te  c o n c e r n  u n d e r  t h e  A la s k a  Coas ta l  M anag em e n t  A c t  a nd  has 
p r o v i d e d  some p r o t e c t i o n  f o r  uses  o f  s ta te  c o n c e rn  in t h e  p r o p o s e d  R e g u ­
la t io n s .  H o w e v e r ,  a s e p a r a te  M a s te r  Plan a n d  p r m i t  a p p r o v a l  b y  t h e  B o r ­
o u g h  as c o n te m p la te d  in t h e s e  R e g u la t i o n s  w i l l  e i t h e r  lead to  i r r e c o n c i l a b l e  
c o n f l i c t s  w i t h  d e c i s i o n s  o f  s ta te  a nd  f e d e r a l  p e r m i t t i n g  a ge n c ie s  o r  r e s u l t  
in a mere d u p l i c a t i o n  o f  s t a t e  a nd  f e d e r a l  r e g u la t i o n s  a nd  p e r m i t s .  T h e  
NSB s h ou ld  use t h e  p o l i c ie s  d e v e lo p e d  as p a r t  o f  t h e  C o m p r e h e n s i v e  Plan 
and  Land  M a n a g e m e n t  R e g u la t i o n s  a n d  t h e  NSB Coasta l  M a n ag e m e n t  P r o ­
g ra m  as a bas is  f o r  i t s  c o n s u l t a t i o n  w i t h  t h e  a p p r o p r i a t e  s ta te  a n d  f e d e r a l  
a ge n c ie s .  Such  c o n s u l t a t i o n  p r o c e d u r e s  a re  e s ta b l i s h e d  u n d e r  e x i s t i n g  
r e g u la t i o n s  and  p r o g r a m s .  W he re  c o n s u l t a t i o n  r i g h t s  a re  n o t  c l e a r l y  
e s ta b l i s h e d  in e x i s t i n g  p r o c e s s e s ,  t h e  NSB s h o u ld  seek to  e s ta b l i s h  th o s e  
r i g h t s  b y  a g r e e m e n t  b e tw e e n  t h e  B o r o u g h  and  t h e  a p p r o p r i a t e  s t a te  o r  
f e d e r a l  a g e n c y ,  p r i m a r i l y  w i t h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u rc e s  and  
t h e  M in e ra l  M a n a g e m e n t  S e r v i c e  on oi l  a n d  gas  m a t t e r s .

3.  V a g u e  and  d i s c r e t i o n a r y  p o l i c ie s  w h i c h  c r e a te  u n c e r t a i n t y  as to  t h e i r  
m ean ing  and  a p p l i c a t i o n  s h o u ld  be  r e w r i t t e n  to  r e q u i r e  a c o n c l u s i v e  f i n d i n g  
o f  a d v e r s e  e f f e c t  a n d  e v a l u a t i o n  o f  p o s s ib le  m i t i g a t i n g  m e a s u re s  b e f o r e  
p r o h i b i t i v e  p o l i c ie s  a r e  a p p l i e d  to  d e c i s io n s  on d e v e lo p m e n t  a c t i v i t i e s .

4. Pol ic ies w h ic h  im pose  t e c h n i c a l  o r  d e s ig n  c o n s t r a i n t s  s h o u ld  be  e l im i n a t e d .  
P e r fo rm a n c e  c r i t e r i a  w i t h  a p p r o p r i a t e  m i t i g a t i n g  measures  s h o u ld  be  a p p l i e d  
on a c a s e - b y - c a s e  b a s i s .  S p e c i f i c  d e s ig n  c r i t e r i a  s h o u ld  n o t  be  a d o p te d  as 
B o r o u g h  p o l i c y .

5. Pol ic ies no t  p e r t a i n i n g  to  la n d  a n d  w a t e r  uses  s h o u ld  be r e w r i t t e n  as goa ls  
o r  o b je c t i v e s ,  a n d  s h o u l d  n o t  be used  as t h e  bas is  f o r  d e c i s io n s  on d e v e l ­
o pm en t  a c t i v i t i e s .

6. Pol ic ies w h ic h  a l lo w  p a i  t i c i p a t i o n  b y  t h e  v i l l a g e s  in NSB p l a n n i n g  e f f o r t s  
a re  an im p o r t a n t  c o n c e p t  a d o p te d  b y  t h i s  v e r s i o n  o f  t h e  C o m p r e h e n s i v e  
Plan and  R e g u la t i o n s .  H o w e v e r ,  t h e  B o r o u g h  m u s t  e n s u r e  t h a t  i t  does no t  
im p e r m is s ib l y  d e l e g a te  d e c i s i o n - m a k i n g  a u t h o r i t y  to  local  j u r i s d i c t i o n s .

7. M any  te rm s  used  in t h e  C o m p r e h e n s i v e  Plan and  R e g u la t i o n s  a r e  i n a d e ­
q u a t e l y  d e f i n e d ,  o r  a r e  n o t  d e f i n e d  a t  a l l ,  a n d  r e q u i r e  f u r t h e r  s p e c i f i c a ­
t io n  b e fo r e  th i s  d o c u m e n t  is a d o p te d .

8.  M is ce l l aneous  c o r r e c t i o n s ,  a d d i t i o n s  o r  d e le t i o n s  h ave  been s u g g e s t e d  to  
e l im in a te  i n c o n s i s t e n c i e s ,  c l a r i f y  i n t e n t  and  o t h e r w i s e  im p r o v e  t h e  a c c u r a c y  
o f  t h e  d o c u m e n t .

T h e  A la ska  Oi l  and  Gas A s s o c ia t i o n  re c o g n iz e s  t h e  im p o r t a n c e  o f  t h i s  p l a n n i n g  
e f f o r t  t o  t h e  B o r o u g h .  T h e  A s s e n .p l y  m u s t  r e c o g n iz e ,  h o w e v e r ,  t h a t  t h i s  
document, i f  a d o p te d ,  w i l l  h a v e  f a r  r e a c h i n g  im p l i c a t i o n s  f o r  f u t u r e  d e v e lo p m e n t  
in t h e  B o r o u g h .  We, t h e r e f o r e ,  u r g e  y o u  to  g i v e  c a r e f u l  c o n s i d e r a t i o n  to 
a d o p t i o n  o f  o u r  r e c o m m e n d a t io n s  b e f o r e  t h i s  p l a n n i n g  e f f o r t  is b r o u g h t  to  a

<virr~james b t o t ts  '
Page 3
December 7, 1982



c o n c lu s io n .  We aga in  u r g e  t h a t  t h e  A s s e m b ly  n o t  t a k e  a c t i o n  on t h e  C o m p r e ­
h e n s i v e  Plan a n d  R e g u la t i o n s  u n t i l  t h e  B o r o u g h ’s p r o p o s e d  C o a s ta l  M anagem ent  
P ro g ram  has been a d e q u a t e l y  d e v e lo p e d  so t h a t  t h e  tw o  d o c u m e n ts  can be 
c o n c e p tu a l l y  a d o p te d  in c o n c e r t .

A O G A  and  i t s  m e m b e r  compan ies  c o n t i n u e  to  s t a n d  r e a d y  to  o f f e r  o u r  a d v i s e  
and  a s s is ta n c e  t o  t h e  B o r o u g h  in b r i n g i n g  th e s e  i m p o r t a n t  p l a n n i n g  e f f o r t s  to  a 
s a t i s f a c t o r y  c o n c l u s i o n .

'Mr. James Stotts
Page 4
December 7, 1982

V e r y  t r u l y  y o u r s ,

W IL L IA M  W. H O P K IN S  
E x e c u t i v e  D i r e c t o r

WWH: j I p 
NSB008

xc :  M a y o r  E ug e n e  B r o w e r
Members  o f  t h e  NSB A s s e m b ly  
M r .  B u d  S te v e n s



A t t a c h m e n t  I

A O G A  Comments  

Leg a l  C o n s i d e r a t ions 

N SB C o m p r e h e n s iv e  Plan a n d R e g u l a t ions

P r o c e d u r a l  P rob lems

T h e  N o r t h  S lope  B o r o u g h  has been in t h e  p r o c e s s  o f  d e v e lo p in g  a land  use 

m a n a g e m e n t  p la n  s ince  1978. S t a r t i n g  w i t h  i ts  d r a f t  Coas ta l  M anage m e n t  P r o ­

g r a m ,  w h ic h  was e v e n t u a l l y  w i t h d r a w n  f r o m  s ta te  c o n s i d e r a t i o n  in J a n u a r y ,  

1980,  t h e  B o r o u g h  has s o u g h t  to  g a in  c o n t r o l  o v e r  p e t r o l e u m  d e v e lo p m e n t  across  

th e  g r e a t  e x p a n s e  o f  t h e  N o r t h  S iope  o f  A la s k a .  In la te  1979, th e  NSB a do p te d  

i t s  I n t e r i m  Z o n i n g  O r d in a n c e .  E a r l y  in 1981, t h e  NSB P la n n in g  Commission  

i s s u e d  a d r a f t  C o m p r e h e n s iv e  Plan and  Z o n in g  O r d i n a n c e  t h a t  has been u n d e r  

r e v i s i o n  s ince  A u g u s t ,  1981. E x p e n s iv e  c h a n g e s  w e r e  made and  on S e p te m b e r  

15, 1982,  t h e  MSB P la n n in g  D e p a r t m e n t  i s s u e d  an e n t i r e l y  new d o c u m e n t ,

e n t i t l e d  C o m p r e h e n s i v e  Plan a nd  L a n d  M a n ag e m e n t  R e g u la t i o n s  ( d r a f t  1 ) .  T h i s  

d o c u m e n t  was th e  s u b j e c t  o f  a C o m p r e h e n s i v e  Plan Pol ic ies  W o rk s h o p  on S e p te m ­

b e r  24,  1982, in B a r r o w .  D r a f t  1 was s u b s e q u e n t l y  r e v i s e d  and  a new v e r s i o n  

i s s u e d  on O c t o b e r  8 ,  1982. On O c t o b e r  15, 1982, t h e  P la n n in g  Commission  he ld  

a p u b l i c  h e a r i n g  on d r a f t  2. A n o t h e r  d r a f t ,  D r a f t  3 ,  w h i c h  was no t  a com p le te  

d o c u m e n t  b u t  m e re ly  an a d d i t i o n  a n d  p a r t i a l  r e v i s i o n  o f  d r a f t  2,  was made 

a v a i l a b le  to  t h e  p u b l i c  on N o v e m b e r  5, 1982;  t h a t  same d a y  i t  was a d o p te d  b y  

t h e  P la n n in g  Commission a f t e r  a n u m b e r  o f  am e nd m e n ts  had been made.  On 

N o v e m b e r  9, 1982, t h e  d r a f t  3 v e r s i o n  o f  t h e  d o c u m e n t  was p r e s e n t e d  to  t h e  

N S B  A s s e m b l y  f o r  ac t ion  and  t h e  A s s e m b l y  s c h e d u le d  a h e a r in g  f o r  D e ce m b e r  7, .



1982. As o f  t h i s  d a te ,  an a p p r o v e d  c o m p le te  c o p y  o f  t h e  P lan ,  as a m ended  and  

a d o p te d  b y  t h e  P la n n in g  Com m iss io n  on  N o v e m b e r  5, has n o t  b een  made a v a i l ­

ab le  to  t h e  p u b l i c .  S ince  a c o m p le te  c o p y  o f  t h e  C o m p r e h e n s i v e  Plan is n o t  

a v a i l a b le ,  t h e  B o r o u g h  has f a i l e d  to  p r o v i d e  a d e q u a te  n o t i c e  as r e q u i r e d  b y  i ts  

C h a r t e r .

A O G A  is v e r y  c o n c e r n e d  w i t h  t h e  la c k  o f  o p p o r t u n i t y  a f f o r d e d  o y  t h e  NSB f o r  

m e a n in g fu l  p u b l i c  p a r t i c i p a t i o n  w i t h i n  t h e  la s t  t h r e e  m o n th s .  M e m b e rs  o f  A O G A  

h a v e  a t te m p te d  to  p a r t i c i p a t e  in t h e  d e v e lo p m e n t  o f  t h e  C o m p r e h e n s i v e  Plan and  

im p le m e n t in g  R e g u la t i o n s  f r o m  t h e  e a r l i e s t  d r a f t s ,  h o w e v e r ,  p u b l i c  p a r t i c i p a t i o n  

has been f r u s t r a t e d  b y  n o t  h a v i n g  t h e  co m p le te  d o c u m e n t  u n d e r  c o n s i d e r a t i o n  

b y  th e  NSB A s s e m b ly  a n d  t h e  l a c k  o f  a d e q u a te  t ime f o r  r e v i e w .  F u r t h e r m o r e ,  

i n d u s t r y ' s  comments  a nd  r e c o m m e n d a t io n s ,  legal  and  t e c h n i c a l ,  h a v e  been  l a r g e ­

l y  i g n o r e d ,  i n c l u d i n g  com m en ts  made b y  i n d u s t r y  r e p r e s e n t a t i v e s  a t  t h e  S e p te m ­

b e r  24, 1932, w o r k s h o p .

We f i r m l y  b e l ie v e  t h a t  t h e  B o r o u g h  is m o v in g  too  f a s t  f o r  t h e  a d o p t i o n  o f  t h i s  

Plan and  R e g u la t i o n s .  T h e  P lan is c o n f u s i n g  and  t h e r e  a re  m a n y  i n c o n s i s ­

te n c ie s  be tween  th e  Plan a nd  t h e  R e g u la t i o n s .  In a d d i t i o n ,  i t  is n o t  c le a r  how 

th e  Plan and  R e g u la t i o n s  w i l l  be  i n t e g r a t e d  w i t h  t h e  N SB 's  C o a s ta l  M a n a g e m e n t  

P ro g r a m  w h ic h  is c u r r e n t l y  u n d e r  d e v e lo p m e n t .  L a s t l y ,  t h e r e  a r e  s e r io u s  le g a l ,  

t e c h n i c a l  and  a d m i n i s t r a t i v e  p r o b le m s  w i t h i n  t h e  d o c u m e n ts .  We recom m e nd  t h a t  

t h e  NSB A s s e m b iy  d e l a y  a c t i o n  on t h e  p r o p o s e d  Plan and  R e g u l a t i o n s  a nd  

d e v e lo p  them in c o n c e r t  w i t h  i t s  Coas ta l  M a nagem ent  P ro g r a m  ( C M P ) ,  s in ce  th e  

CMP is a m a jo r  c o m p o n e n t  o f  t h e  Plan and  R e g u la t i o n s .  " C o n c e p t  a p p r o v a l "  b y  

t h e  A s s e m b ly  s h o u ld  be  g i v e n  b o t h  d o c u m e n ts  s im u l t a n e o u s l y  p r i o r  t o  b e i n g  

s u b m i t t e d  to  t h e  s ta te  f o r  a p p r o v a l .

2



Substantive Problems

T h e  p o l i c ie s  and  r e g u la t i o n s  o f  t h e  N o r t h  S lope  B o r o u g h ' s  ( N S B )  d r a f t  C o m p r e ­

h e n s i v e  Plan in m a n y  cases c o n f l i c t  w i t h  b o th  s t r t e  and  fe d e r a l  law .  S p e c i f i c a l ­

l y ,  t h e  d r a f t  C o m p r e h e n s i v e  Plan and  im p le m e n t i n g  R e g u la t i o n s  a re  in c o n f l i c t  

w i t h  t h e  A la s k a  C o n s t i t u t i o n ,  A la s k a  Coasta l  M a n ag e m e n t  A c t ,  A la s k a  Lands  

A c t ,  t h e  A la s k a  Oil  and  Gas C o n s e r v a t i o n  A c t ,  t h e  U . S .  C o n s t i t u t i o n ,  t h e  

F e de ra l  Coas ta l  Zone  M a n a g e m e n t  A c t ,  t h e  O u t e r  C o n t i n e n t a l  S h e l f  L a n d s  A c t ,  

and  o t h e r  f e d e r a l  and  s ta te  s t a t u t e s  w h ic h  r e g u l a t e  o i l  a nd  gas a c t i v i t i e s .

T h e  goa ls ,  o b je c t i v e s  and  p o l i c ie s  of  t h e  C o m p r e h e n s i v e  Plan a n d  im p le m e n t i n g  

R e g u la t i o n s  g i v e  p r i o r i t y  a n d  p r o t e c t i o n  to  s u b s i s t e n c e  a c t i v i t i e s  b y  r i g h t  

t h r o u g h o u t  t h e  B o r o u g h  w h i l e  r e s t r i c t i n g  o r  p r o h i b i t i n g  o t h e r  l e g i t im a te  uses of  

s ta te  and  n a t io n a l  c o n c e r n .  T h e  p r o p o s e d  Plan and  R e g u la t i o n s  seek  to  g i v e  

t h e  B o r o u g h  u l t im a te  c o n t r o l  o v e r  i n d u s t r i a l  a c t i v i t i e s  ( p r i m a r i l y  o i l ,  g a s ,  and  

m in e ra l  d e v e lo p m e n t )  o r  p r o h i b i t / r e s t r i c t  su ch  a c t i v i t i e s  in t h e  B o r o u g h .  A 

c le a r  a n t i - d e v e l o p m e n t  b ias p e r v a d e s  t h e  o b je c t i v e s  and  p o l i c ie s  o f  t h e  p r o p o s e d  

P lan,  and  t h e  Plan p u r p o r t s  to  e x e r t  c o n t r o l  o v e r  n o t  o n l y  B o r o u g h  o w n ed  

lan ds  b u t  a lso p r i v a t e ,  s t a t e ,  and  f e d e r a l l y  ow n ed  la n d s .  M a n y  o f  t h e  o b j e c ­

t i v e s  a n d  p o l i c ie s  in t h e  Plan d e m o n s t r a te  t h e  B o r o u g h ’ s i n t e n t i o n  to  f r u s t r a t e  

o i l  and  gas e x p l o r a t i o n ,  d e v e lo p m e n t  and  p r o d u c t i o n  o p e r a t i o n s  w h i c h  a re  a u ­

t h o r i z e d  p u r s u a n t  to  f e d e r a l  a n d  s t a te  s t a t u t e s .

T h e  N S B ’ s p o w e r  to r e g u l a t e  oi l  a nd  gas a c t i v i t i e s  is l im i ted  b y  t h e  S ta te  o f  

A la s k a ' s  i n t e r e s t  in u n i f o r m  s t a t e w id e  oi l  and  gas  r e g u l a t i o n s .  T h e  A la s k a  

C o n s t i t u t i o n ,  i ts  s t a t u t e s ,  a nd  i t s  case law u n i f o r m l y  p r o v i d e  t h a t  th e  r e g u la t i o n  

o f  oi l  and  gas  a c t i v i t i e s  is a m a t t e r  o f  s t a t e w id e  c o n c e r n .  N u m e ro u s  A la s k a



T h e  p r i n c i p a l  s t a tu te s  i n v o l v e d  a re  th e  A la s !  a L a n d s  A c t  (A S  3 8 . 0 5 . 0 0 5 - . 3 7 0 )  

and t h e  A la ska  Oil  and  Gas C o n s e r v a t i o n  A c t  (A S  3 1 . 0 5 . 0 0 5 - . 3 7 0 ) .  T h e  A la ska  

Coas ta l  M anagem ent  A c t  a lso re c o g n iz e s  p e t r o l e u m  d e v e lo p m e n t  as a use o f  a 

s t a t e w id e  and  n a t i o n - w i d e  c o n c e r n  [A S  4 6 . 4 0 . 0 2 0 ( 7 )  and  4 6 . 4 0 . 2 1 0 ( 6 ) ] .

A la s k a  law  is c l e a r  r e g a r d i n g  t h e  l im i ts  o f  a h o m e r u le  b o r o u g h ' s  a u t h o r i t y  u n d e r  

T i t l e  29 o f  t h e  A la ska  S t a t u te s .  A  h o m e ru le  b o r o u g h ,  such  as t h e  N S B ,  may 

e x e r c i s e  l e g i s l a t i v e  pow ers  so lo ng  as t h e y  a re  n o t  " p r o h i b i t e d  b y  law o r  c h a r ­

t e r "  ( A la s k a  C o n s t i t u t i o n ,  A r t i c l e  X ,  S ec t ion  I I ) .  T h e  A la ska  S up re m e  C o u r t  

has s t a t e d  th e  t e s t  f o r  d e t e r m i n i n g  w hen  a local e n a c tm e n t  is " p r o h i b i t e d  b y  law 

o r  c h a r t e r "  in J e f f e r son v .  S t a te ,  527 P . 2d  3 7 ,4 3  (1 9 7 4 ) :

T h e  p r o h i b i t i o n  m u s t  be  e i t h e r  b y  e x p r e s s e d  te r m s  o r  

b y  im p l i c a t io n  such  as w h e r e  th e  s t a t u t e  and  o r d i n ­

ance a re  so s u b s t a n t i a l l y  i r r e c o n c i l a b l e  t h a t  one  

c a n n o t  be g i v e n  i ts  s u b s t a n t i v e  e f f e c t  i f  t h e  o t h e r  is 

to  be a c c o r d e d  th e  w e i g h t  o f  law.

Iri r e s o l v i n g  c o n f l i c t s  be tw e en  s ta te  s t a t u t e s  a n d  local o r d i n a n c e s ,  t h e  A la s k a  

S u p re m e  C o u r t  has r e c o g n iz e d  a n d  a p p l i e d  th e  " lo ca l  a c t i v i t y  r u l e . "  U n d e r  t h i s  

a p p r o a c h ,  the  c o u r t  m u s t  d e t e r m i n e  w h e t h e r  t h e  m a t t e r  r e g u la t e d  is o f  s t a te w id e  

o r  local c o n c e r n .  (M aC a u ley v .  H i l d e b r a n d , 491 P . 2d 120, 122 ( A la s k a  1 9 7 1 ) ) .

T h e  r u l e  was a p p l i e d  in C h u g a c h  E le c t r i c  A s s o c ia t i o n  v .  C i t y  o f  A n c h o r a g e ,

476 P . 2d 115 ( A la s k a  1970),  a nd  r e s ta te d  in J o h n s o n  v .  C i t y  o f  F a i r b a n k s ,  483 £----------------
' - •' . ' ' ' : '■ ’ : .•/' > •. - 

P . 2d 181 (A la s k a  1978) w h e r e  t h e  C o u r t  stater*,: "We r e s o lv e d  t h e  c o n f l i c t  [ i n  .
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I

C h u g a c h  E l e c t r i c ] b y  a p p l y i n g  a r u l e  r e q u i r i n g  t h e  local  e n a c tm e n t  to  y i e l d  i f  i t  

d i r e c t l y  o r  i n d i r e c t l y  impeded  im p le m e n ta t i o n  o f  s t a t u t e s  w h i c h  s o u g h t  to  f u r t h e r  

. a s p e c i f i c  s ta te w id e  p o l i c y . "  T h e  r u l e  s t a t e d  a bo ve  was r e c e n t l y  r e s t a t e d  and  

a p p l i e d  to  t h e  z o n in g  and  p l a n n i n g  a rea in Kena i  P e n in s u la  B o r o u g h v .  Kena i  

P e n insu la  B o a rd  o f  Real t o r s ,  I n c . , s l i p  o p . ,  O c t o b e r  15, 1982.

T h e  A la s k a  C o n s t i t u t i o n  m a n d a te s  s ta te  c o n t r o l  in  t h e  use o f  A la s k a ' s  n a t u r a l  

r e s o u r c e s ,  i n c l u d i n g  oil and  g a s .  T h e  p e r t i n e n t  p r o v i s i o n s  a r e  f o u n d  in A r t i c l e  

V U i :

Sec t io n  1. S ta te m en t  o f  P o l i c y .  T h e  p o l i c y  o f  t h e  S ta te  is to  e n c o u r a g e  

t h e  s e t t l e m e n t  o f  i ts  la nds  a n d  t h e  d e v e lo p m e n t  o f  i t s  re s o u r c e s  b y  m a k in g  

the m  a v a i la b le  f o r  max im um use  c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t .

S ec t ion  2. G ene ra l  A u t h o r i t y .  T h e  L e g i s l a t u r e  sha l l  p r o v i d e  f o r  the  

u t i l i z a t i o n ,  d e v e lo p m e n t ,  a n d  c o n s e r v a t i o n  o f  al l  n a t u r a l  r e s o u r c e s  b e l o n g ­

in g  to the  S ta te ,  i n c l u d i n g  la n ds  a n d  w a t e r s  f o r  t h e  max im um  b e n e f i t  o f  i t s  

p e o p le .

S ec t ion  G. S ta te  P u b l i c  D o m a in .  L a n d s  a n d  i n t e r e s t s  t h e r e in  i n c l u d i n g  

s u b m e r g e d  and t i t l e d  la nds  p osse sse d  o r  a c q u i r e d  b y  t h e  S ta te  and  n o t  

used  o r  i n t e n d e d  e x c l u s i v e l y  f o r  g o v e r n m e n t a l  p u r p o s e s  c o n s t i t u t e  t h e  

S ta te  p u b l i c  dom a in .  T h e  L e g i s l a t u r e  sha l l  p r o v i d e  f o r  th e  s e le c t i o n  of  

lands  g r a n t e d  to the  S ta te  b y  th e  U n i t e d  S ta te s  a nd  f o r  th e  a d m i n i s t r a t i o n  

o f  t h e  S ta le  p u b l i c  dom a in .



Sect ion  8. Leases .  T h e  L e g i s l a t u r e  may p r o v i d e  f o r  t h e  le a s ing  o f  and 

t h e  i s sua nce  o f  p e r m i t s  f o r  e x p l o r a t i o n  o f  a n y  p a r t  o f  t h e  p u b l i c  dom a in  o r  

i n t e r e s t s  t h e r e i n  s u b j e c t  t o  re a son a b le  c o n c u r r e n t  uses .  Leases and  

p e r m i t s  shal l  p r o v i d e ,  among o t h e r  c o n d i t i o n s ,  f o r  p a y m e n t  b y  t h e  p a r t y  at 

f a u l t  f o r  damage o r  i n j u r y  a r i s i n g  f r o m  n o n - c o m p l i a n c e  w i t h  t h e  te r m s  

g o v e r n i n g  c o n c u r r e n t  use and  f o r  f o r f e i t u r e  in t h e  e v e n t  o f  b r e a c h  o f  

c o n d i t i o n .

I

Sect ion  12. M in e ra l  Leases a nd  P e r m i t s .  T h e  L e g i s l a t u r e  sha l l  p r o v i d e  f o r  

t h e  i s s u a n c e ,  t y p e s  a n d  te r m s  o f  leases f o r  coa l ,  o i l ,  g a s ,  oi l  s h a le ,  

sod ium  p h o s p h a t e ,  p o t a s h ,  s u l f u r ,  pum ice  and  o t h e r  m in e ra l s  as may  be 

p r e s c r i b e d  b y  law.  Leases a nd  p e r m i t s  g r a n t i n g  the se  e x c l u s i v e  r i g h t s  of  

e x p l o r a t i o n  f o r  the se  m in e r a l s  f o r  s p e c i f i c  p e r i o d s  and  a reas  s u b j e c t  to 

rea sona b le  and  c o n c u r r e n t  e x p l o r a t i o n  as to  d i f f e r e n t  c lasses o f  m in e ra ls  

may be a u t h o r i z e d  b y  law.  L i k e  leases and  p e r m i t s  g i v i n g  t h e  e x c l u s i v e  

r i g h t  o f  p r o s p e c t i n g  t h e  p h y s i c a l ,  geochem ica l  a n d  s im i la r  m e th o d s  f o r  all 

m in e ra ls  may also be  a u t h o r i z e d  b y  law.

T h e  c le a r  p o l i c y  o f  t h e  S ta te  as p r o v i d e d  in t h e  C o n s t i t u t i o n  is to  e n c o u r a g e  

t h e  d e v e lo p m e n t  o f  t h e  S ta te ' s  n a t u r a l  r e s o u r c e s .  T h e  L e g i s l a t u r e  is e x c l u s i v e ­

l y  c h a r g e d  w i t h  t h e  a d m i n i s t r a t i o n  o f  s ta te  l a n d s ,  a n d  s p e c i f i c a l l y  d i r e c t e d  to 

p r o v i d e  f o r  t h e  u t i l i z a t i o n  a n d  d e v e lo p m e n t  o f  -?.!! n a t u r a l  r e s o u r c e s  b e l o n g i n g  to 

t h e  S la te .  T h e  L e g i s l a t u r e  is a lso  d i r e c t e d  to  r e g u l a t e  th e  i s s u a n c e  o f  o i l  and  

gas leases.  In p a r t i c u l a r ,  leases a nd  p e r m i t s  g r a n t i n g  th e  r i g h t  to  e x p l o r e  f o r  

o i l  a n d  gas a re  a u t h o r i z e d  b y  law .  T h e s e  p r o v i s i o n s  f o r m  a c o n s t i t u t i o n a l  

m an da te  f o r  p e r v a s i v e  s ta te  a d m i n i s t r a t i o n  o f  i t s  l a n d s ,  i n c l u d i n g  t h e  use  and 

d e v e lo p m e n t  o f  t h e  s ta te  s n a t u r a l  r e s o u r c e s .  T h e  la n g u a g e  is m a n d a t o r y ,  no t



p e r m is s i v e .  I ts p r o v i s i o n s  e n t r u s t i n g  th e s e  m a t t e r s  to  t h e  s ta te  l e g i s l a t u r e  a re  

u n q u a l i f i e d .  Local  u n i t s  o f  g o v e r n m e n t  h ave  n e i t h e r  a u t h o r i t y  n o r  r e s p o n s i b i l ­

i t y  in th e se  f i e l d s .  Even  s h o u ld  t h e  S ta te  L e g i s l a t u r e  d e leg a te  a p o r t i o n  o f  t h i s  

a u t h o r i t y  to  m u n i c i p a l i t i e s  to  e n a b le  them  to  meet  v a r y i n g  c o n d i t i o n s  w i t h i n  t h e  

d i f f e r e n t  l o c a l i t i e s ,  s u c h  d e l e g a t i o n  c o u ld  no t  d im in i s h  i t s  c o n s t i t u t i o n a l l y  

m a nda ted  c o n t r o l  o f  s t a te  l a n d s  a n d  n a t u r a l  r e s o u r c e s .  G iv e n  t h e  c o n f l i c t

b e tw e e n  t h e  N S B 's  d r a f t  C o m p r e h e n s i v e  Plan and  im p le m e n t i n g  R e g u la t i o n s  and  

t h e  L e g i s l a t u r e ’ s e x e r c i s e  o f  i t s  c o n s t i t u t i o n a l  a u t h o r i t y ,  t h e  L e g i s l a t u r e ' s

e na c tm e n t  m u s t  p r e v a i l .

T h e  A la ska  Lands  A c t  c o n t a i n s  an e x p r e s s  p r o h i b i t i o n  p r e v e n t i n g  a n y  m u n i c i p a l ­

i t y  f ro m  c l o s i n g  s t a te  la nds  to  o i l  a n d  gas e x p l o r a t i o n ,  d e v e lo p m e n t ,  a nd  p r o ­

d u c t i o n .  AS 3 8 . 0 5 . 1 3 5 ( a )  p r o v i d e s  in p a r t :

E x c e p t  as o t h e r w i s e  p r o v i d e d ,  v a lu a b le  m in e ra l  d e p o s i t s  

in lands  b e l o n g i n g  to  t h e  S ta te  sha l l  be open  to  e x p l o r ­

a t i o n ,  d e v e lo p m e n t  a nd  t h e  e x t r a c t i o n  o f  m in e r a l s .  Al l  

l a n d s ,  t o g e t h e r  w i t h  t i d e ,  s u b m e r g e d ,  o r  s h o r e la n d s ,  to 

w h i c h  t h e  S ta te  h o ld s  t i t l e  o r  to  w h i c h  th e  S ta te  may 

become e n t i t l e d ,  may be o b t a i n e d  b y  p e r m i t  o r  lease f o r  

t h e  p u r p o s e  o f  e x p l o r a t i o n ,  d e v e lo p m e n t  and  th e  e x t r a c t i o n  

o f  m in e r a l s .

A c le a r  p o l i c y  in f a v o r  o f  k e e p in g  s t a te  la n d s  open f o r  oi l  and  gas  e x p l o r a t i o n ,  

d e v e lo p m e n t ,  and  p r o d u c t i o n  is f o u n d  in AS 3 8 .0 5 .3 5 0 ,  w h ic h  p r o v i d e s  t h a t  

” [ i ] t  is a p o l i c y  o f  t h e  S ta te  t o  e n c o u r a g e  t h e  s e t t l e m e n t  o f  i ts  la nds  a nd  th e  

d e v e lo p m e n t  o f  i t s  r e s o u r c e s  b y  m a k in g  them  a v a i la b le  f o r  m ax im u m  use



c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t . "  AS 3 8 . 0 5 . 0 3 5 ( a )  a lso d e m o n s t r a te s  t h a t  

e x p l o r a t i o n ,  d e v e lo p m e n t ,  and  p r o d u c t i o n  o f  oi l  a nd  gas is a m a t t e r  o f  s ta te w id e  

c o n c e r n ,  and  t h a t  i t  is A la s k a ' s  p o l i c y  to  e n c o u r a g e  such  d e v e lo p m e n t  on s ta te  

l a n d s .  AS 3 8 . 0 5 . 0 3 5 ( a )  (14)  a u t h o r i z e s  t h e  le a s in g  o f  s ta te  la nds  once  i t  is 

f o u n d  t h a t  t h e  " i n t e r e s t s  o f  t h e  S ta te  w i l l  be b e s t  s e r v e d . "  With  s p e c i f i c  

r e f e r e n c e  to  oi l  a nd  gas ,  AS 3 8 . 0 5 . 1 3 0 ( a )  p r o v i d e s :

T h e  l e g i s l a t u r e  f i n d s  t h a t  (1 )  t h e  p eop le  o f  A la s k a  h a v e  

an i n t e r e s t  in t h e  d e v e lo p m e n t  o f  S ta te  oi l  a n d  gas r e ­

s o u r c e s  t o  ( A )  m ax im ize  t h e  economic  a n d  p h y s i c a l  r e c o v e r y  

o f  t h e  r e s o u r c e s ;  ( B )  m ax im ize  c o m p e t i t i o n  among p a r t i e s  

s e e k in g  to  e x p l o r e  and  d e v e lo p  t h e  r e s o u r c e s ;  ( C )  m ax im ize  

use o f  A la s k a ' s  human re s o u r c e s  in t h e  d e v e lo p m e n t  o f  t h e  

re s o u r c e s ;

T h e  A la s k a  L a n d s  A c t  is ,  t h e r e f o r e ,  c l e a r  e n d  u n a m b ig u o u s :  t h e  d e t e r m i n a t i o n

o f  w h i c h  s ta te  la nd  s h o u ld  be leased and  t h e  c o n d i t i o n s  o r  l im i t a t i o n s  to  be 

c o n t a in e d  in t h e  lease a g re e m e n ts  a re  m a t t e r s  o f  s t a t e w id e  c o n c e r n .

In t h e  abse nce  o f  th e  a d o p t i o n  b y  t h e  N o r t h  S lope  B o r o u g h  o f  a d i s t r i c t  coarval  

m an age m en t  p r o g r a m  p u r s u a n t  to  t h e  A la s k a  Coas ta l  M a n ag e m e n t  A c t ,  t h e  state  

coas ta l  m an age m en t  p r o g r a m  a pp l ie s  to  t h e  N o r t h  S lope  B o r o u g h .

T h e  NSB d r a f t  C o m p r e h e n s iv e  Plan a n d  im p le m e n t i n g  R e g u la t i o n s  a p p r o v e  s u b ­

s is te n c e  use  as a m a t t e r  o f  r i g h t  t h r o u g h o u t  th e  B o r o u g h ,  y e t  s e v e r e l y  r e s t r i c t  

c o m p e t in g  uses in al l  l a n d  use d i s t r i c t s  o u t s i d e  t h e  R e s o u rc e  D e v e lo p m e n t



c o n c e r n , "  w i t h i n  t h e  m ea n ing  o f  t h e  A C M A .  T h e  B o r o u g h  em p loys  t h e  s u b s i s ­

t e n c e  d e s i g n a t i o n  to  p o t e n t i a l l y  e x c l u d e  o t h e r  c o m p e t in g  uses ,  i n c l u d i n g  o i l  and 

gas o p e r a t i o n s ,  w i t h i n  t h e  B o r o u g h ' s  b o u n d a r i e s .  A l t h o u g h  s u b s i s t e n c e  is 

c e r t a i n l y  one  use  o f  S ta te  c o n c e rn  i f  p r o p e r l y  s u b s t a n t i a t e d  and  l im i te d  in 

sco pe ,  t h e  B o r o u g h  c a n n o t  a vo id  i t s  o b l i g a t i o n  to  ba lance  and  accommodate  

c o m p e t i n g  uses b y  s im p ly  d e s i g n a t i n g  i ts e n t i r e  coas ta l  zone and  t h r e e  o f  the  

f o u r  la nd  use d i s t r i c t s  as s u b s i s te n c e  a re as .  I t  is n o t  t h e  p u r p o s e  o f  t h e  

A C M A  to  p r o t e c t  a n y  s i n g le  use,  and  th e  A C M A  does n o t  a u t h o r i z e  t h e  B o r o u g h  

to  e x c l u d e  uses o f  s ta te  and  n a t io n a l  i n t e r e s t  based  on p u r e l y  local c o n c e r n ;  i t  

i n s t e a d  r e q u i r e s  th e  b a l a n c in g  o f  l e g i t im a te  s ta te  i n t e r e s t s  w i t h  re a s on a b le  

s t a n d a r d s  f o r  t h e  p r o t e c t i o n  o f  p r o p e r  local c o n c e r n .

As  in C h u g a c h  Elect r i c  A s s o c ia t i o n v .  C i t y  o f  A n c h o r a g e ,  476 P. 2d 115 ( A la s k a  

1970) a n d  o t h e r  cases e s t a b l i s h i n g  the  " loca l  a c t i v i t y  r u l e "  in A la s k a ,  t h e  

m a t t e r s  c o v e r e d  b y  t h e  A C M A  a re  o f  s ta te w id e  c o n c e r n .  By  e x p r e s s  s t a t u t o r y  

d e f i n i t i o n ,  t h e  s i t i n g  o f  e n e r g y  f a c i l i t i e s  a nd  o t h e r  a c t i v i t i e s  p u r s u a n t  to  a s ta te  

o r  f e d e r a l  oi l  a n d  gas lease a re  uses o f  s ta te  c o n c e r n .  AS 4 6 . 4 0 . 2 1 0 ( 6 )  ( c ) . 

T h e  r e a s o n in g  o f  C h u g a c h  E le c t r i c ,  t h e r e f o r e ,  is d i r e c t l y  a p p l i c a b le  to  t h e  

N S B ’ s p r o p o s e d  p e r m i t t i n g  p la n .  T h e  B o r o u g h  has no a u t h o r i t y  to  i n t e r f e r e  

w i t h  a S ta te  s t a t u t o r y  scheme b y  u t , r e a s o n a b l y  r e s t r i c t i n g  uses o f  s ta te  c o n ­

c e r n  .

T h e  D e p a r t m e n t  o f  N a t u r a l  R eso u rces  has im p le m e n te d  th e  C o n s t i t u t i o n a l  and 

s t a t u t o r y  p o l i c y  o f  n a t u r a l  re s o u r c e s  d e v e lo p m e n t  b y  i s s u in g  oi l  and  gas  leases.  

T h e se  leases w e r e  is s u e d  on the  c o n d i t i o n  t h a t  o i l  a n d  gas w o r k  was to  be 

p e r f o r m e d  on t h e  leased a re a .  T h e  d r a f t  C o m p r e h e n s i v e  Plan a nd  im p le m e n t i n g  

R e g u la t i o n s  w i l l  impede  t h i s  p o l i c y .  U n d e r  t h e  d r a f t  C o m p r e h e n s i v e  Plan and



im p le m e n t i n g  R e g u la t i o n s ,  all o i l  and  gas a c t i v i t y  r e q u i r e s  a p e r m i t  f r o m  t h e  

N S B .  U n d e r  t h e  " loca l  a c t i v i t y  r u l e , "  o n ce  t h e  D e p a r t m e n t  o f  N a t u r a l  R e ­

s o u r c e s  has d e t e r m i n e d  t h a t  t h e  i s s u a n c e  o f  an o i l  and  gas  lease is in t h e  b e s t  

i n t e r e s t  o f  t h e  S ta te ,  t h i s  d e t e r m i n a t i o n  m ay  n o t  be n u l l i f i e d  b ecau se  t h e  B o r ­

o u g h  w i t h h o l d s  a p e r m i t  u n d e r  n a r r o w l y  d e f i n e d  local c o n s i d e r a t i o n s .

T h e  A la s k a  S u p re m e  C o u r t  has r e c o g n i z e d  t h e  S ta te 's  i n t e r e s t  in r e g u l a t i n g  and  

d e v e l o p i n g  oi l  a n d  gas r e s o u r c e s  on  a s t a t e w id e  b a s i s .  In N o r t h  S lope  B o r o u g h  

v . L e R e s c h e , 581 P . 2d 1 ,112  ( A la s k a  1978),  t h e  C o u r t  he ld  t h a t  t h e  C om m is ­

s i o n e r  o f  N a t u r a l  R e s o u rc e s  had  t h e  a u t h o r i t y  to  r e j e c t  t h e  B o r o u g h ' s  a p p l i c a ­

t i o n  t o  se lec t  S ta te  la n d s  o v e r l a y i n g  t h e  P r u d h o e  oi l  f i e l d  on t h e  g r o u n d  t h a t  i t  

was in the  b e s t  i n t e r e s t  o f  t h e  S ta te .

T h e  N S B 's  a t t e m p t  to  r e s t r i c t  a l r e a d y  l im i te d  p e t r o l e u m  r e la te d  a c t i v i t y  in S ta te  

o i l  a n d  gas lease a reas  is a n a lo g o u s  to  p r e v i o u s  cases w h e r e  th e  A la s k a  S up re m e  

C o u r t  has he ld  t h a t  s t a t e  law p r e e m p t s  a home r u le  m u n i c i p a l i t y  f r o m  v a l i d l y  

e x e r c i s i n g  l e g i s l a t i v e  p o w e r .  T h e  C o m m is s io n e r  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  

R e s o u rc e s  has made t h e  d e t e r m i n a t i o n  t h a t  c e r t a i n  s ta te  lan ds  s h o u ld  be  open  to 

o i l  a n d  gas d e v e lo p m e n t ,  a n d  has p r o m u l g a t e d  e x t e n s i v e  r e g u la t i o n s  g o v e r n i n g  

s u ch  a c t i v i t y .  T h i s  c o n s t i t u t e s  a p r o h i b i t i o n  u po n  t h e  e x e r c i s e  o f  t h e  B o r ­

o u g h ' s  z o n in g  a u t h o r i t y  to  f u r t h e r  r e s t r i c t  o r  e x c lu d e  p e t r o l e u m  r e la te d  a c t i v ­

i t i e s  on  th e s e  l a n d s .  T h e  B o r o u g h  c a n n o t  e n a c t  r e g u l a t i o n s  w h i c h  i n t e r f e r e  

w i t h  p e t r o l e u m  re la t e d  a c t i v i t i e s  in a reas  w h i c h  t h e  C o m m is s io n e r  has d e t e r m i n e d  

s h o u l d  be open  f o r  such  a c t i v i t i e s .



s t a t u t e s  w h ic h  seek  to  f u r t h e r  a s p e c i f i c  s t a te w id e  p o l i c y .  T h e  A la s k a  C o n s t i ­

t u t i o n ,  t h e  A la s k a  Oi l  and  Gas C o n s e r v a t i o n  A c t ,  and  t h e  A la s k a  L a n d s  A c t  

e v id e n c e  a s t r o n g  s t a te  p o l i c y  in f a v o r  o f  oi l  and  gas d e v e lo p m e n t .  T h e  

p r o p o s e d  C o m p r e h e n s i v e  Plan a nd  im p le m e n t in g  R e g u la t i o n s  g r e a t l y  r e s t r i c t  oi l  

and  gas a c t i v i t y  w i t h i n  t h e  N o r t h  Slope * j g h  a nd  r e q u i r e  a p e r m i t  f o r  

a c t i v i t y  in al l  a reas  o f  t h e  B o r o u g h .  T h e s e  r e s t r i c t i o n s  ac t  as an im p e d im e n t  to 

o i l  and  gas a c t i v i t y  in i r r e c o n c i l a b l e  c o n t r a v e n t i o n  o f  S ta te  p o l i c y .  To  t h e  

e x t e n t  t h a t  t h e  B o r o u g h ’ s p r o p o s e d  C o m p r e h e n s i v e  Plan and  im p le m e n t i n g  R e g u ­

la t io ns  i n t e r f e r e  w i t h  t h e  im p le m e n ta t i o n  of  S ta te  p o l i c y ,  t h e y  a re  i n v a l i d .

In a d d i t i o n  to  t h e  s t a te  law p r o h i b i t i o n s  a g a in s t  B o r o u g h  r e g u la t i o n  o f  s ta te  

l a n d s ,  the  f e d e r a l  C o n s t i t u t i o n  f o r b i d s  such  r e g u la t i o n  b y  th e  B o r o u g h  on 

f e d e ra l  l a n d s .

T h e  d o c t r i n e  of  f e d e r a l  p r e e m p t i o n  is d e r i v e d  f ro m  th e  S u p r e m a c y  C la u se  o f  the  

U n i t e d  S ta tes  C o n s t i t u t i o n  ( A r t i c l e  V I ,  C lause  2 ) .  T h i s  c la use  e le va te s  f e d e r a l  

law above  t h a t  o f  a S ta te  and  p r o v i d e s :

^u t io n  o r  laws o f  a n y  s t a te  t o  t h e  c o n t r a r y  n o t w i t h s t a n d i n g .

A .  T h e  S u p r e m a c y  C lause

[ t ] h i s  C o n s t i t u t i o n  a n d  t h e  laws o f  the  U n i t e d  S ta tes  w h i c h  

sha l l  be  made in p u r s u a n c e  t h e r e o f ;  and  al l  t r e a t i e s  made 

o r  w h i c h  sh a l l  be  made u n d e r  t h e  a u t h o r i t y  o f  t h e  U n i t e d

S ta te s  sha l l  be t h e  s u p r e m e  law o f  th e  la n d ;  and  t h e  j u d g e s
r .

in e v e r y !  s t a t e  sh a l l  be  b o u n d  t h e r e b y  a n y t h i n g  in t h e  C o n s t i -  i
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The  S u p r e m a c y  C la use  has been f o u n d  d i r e c t l y  a p p l i c a b le  to  local  r e g u l a t o r y  

schem es ,  in  V e n t u r a  C o u n t y  v .  G u l f  Oil  C o r p o r a t i o n , 601 F . 2 d  1080 (9 th  C i r .  

1979),  a f f ' d  445 U . S .  947,  100 S . C t .  1593 ( 1 9 8 0 ) ,  t h e  C o u r t  o f  A p p e a l s  he ld  

t h a t  f e d e ra l  r e g u la t i o n s  o f  o i l  and  gas a c t i v i t i e s  on f e d e r a l  l a n d s  p u r s u a n t  to  

the  M in e ra l  L a n d s  L e a s in g  A c t  o f  1920 p r e e m p t e d  local  r e g u l a t i o n  o f  t h e  same 

a c t i v i t i e s .  G u l f  Oi l  had r e c e iv e d  an oi l  a nd  gas  lease p u r s u a n t  to  t h e  M in e ra l  

Lan ds  Lea s in g  A c t  a nd  o b t a i n e d  t h e  n e c e s s a r y  f e d e r a l  p e r m i t s  t o  d r i l l  a well  

u n d e r  t h e  t e r m s  o f  t h e  lease.  V e n t u r a  C o u n t y  s o u g h t  to  r e q u i r e  G u l f  to  o b ta in  

a c o u n t y  o. l  e x p l o r a t i o n  and  e x t r a c t i o n  p e r m i t  p u r s u a n t  to  i t s  local z o n in g  

o r d i n a n c e  p r i o r  to t h e  co m m encem en t  o f  a c t i v i t i e s  u n d e r  t h e  f e d e r a l  lease and  

p e r m i t s .  T h e  fe d e ra l  appea ls  c o u r t  r e je c te d  t h e  C o u n t y ’ s a r g u m e n t  t h a t  t h e r e  

was r.o e v id e n c e  o f  e i t h e r  t h e  C o n g r e s s io n a l  i n t e n t  to  p r e e m p t  local r e g u la t i o n  

n o r  a n y  c o n f l i c t  be tw e en  local a nd  f e d e r a l  law t h a t  c o u ld  be r e s o l v e d  o n l y  b y  

e x c lu s io n  o f  local j u r i s d i c t i o n .  I t  h e ld :

We need n o t  c o n s i d e r  t h e  e x t e n t  to  w h i c h  local r e g u l a t i o n  

o f  a n y  a s p e c t  o f  o i l  e x p l o r a t i o n  and  e x t r a c t i o n  upon  

f e d e r a l  lan ds  is p r e c l u d e d  b y  fe d e r a l  l e g i s l a t i o n ;  t h e  

local  o r d in a n c e s  i m p e r m i s s i b l y  c o n f l i c t  w i t h  t h e  M in e ra l  

L a n d s  L ea s in g  A c t  o f  1920 a nd  on t h i s  bas is  a lone  t h e y  c a n ­

n o t  bo  a p p l i e d  to  G u l f .  (601 F . 2 d  a t  1083).

T h e  C o u r t  s t a te d  i t s  c o n c lu s io n  s u c c i n c t l y :  " T h e  s l a t e s  and  t h e i r  s u b d i v i s i o n s

have  no r i g h t  to  a p p l y  local  r e g u l a t i o n s  i m p e r m i s s i b l y  c o n f l i c t i n g  w i t h  a c h ie v e -
ii

m en t  o f  a c o n g r e s s i o n a l l y  a p p r o v e d  use o f  f e d e r a l  l a n u s .  (601 F . 2 d  at  1036).
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T h e  V e n t u r a  C o u n t y  case is d i r e c t l y  a p p l i c a b le  to  t h e  N S B ’ s d r a f t  C o m p r e h e n ­

s i v e  Plan and  im p le m e n t i n g  R e g u la t i o n s .  L i k e  V e n t u r a  C o u n t y ,  t h e  NSB is 

a t t e m p t i n g  to  r e g u la t e  oi l  and  gas  o p e r a t i o n s  o f  a lessee on f e d e r a l  l a n ds  b y  

o r d i n a n c e .  T h e  d r a f t  C o m p r e h e n s i v e  Plan a n d  im p le m e n t in g  R e g u la t i o n s  p u r p o r t  

to  be based on t h e  B o r o u g h ’ s home r u l e  p o w e r s .  Home r u le  a u t h o r i t y ,  l i k e  al l  

s ta te  p o w e r s ,  is n e c e s s a r i l y  l im i te d  b y  t h e  S u p r e m a c y  C lause  o f  t h e  U . S .  C o n ­

s t i t u t i o n .  T h e  B o r o u g h  is a t t e m p t i n g  to  l im i t  oi l  and  gas o p e r a t i o n s  on f e d e r a l  

la n ds  w h e r e  C o n g r e s s  has p r o v i d e d  f o r  t h e  r e g u la t i o n  o f  th e s e  a c t i v i t i e s  in t h e  

O u t e r  C o n t i n e n ta l  S h e l f  L an d s  A c t  a nd  t h e  M in e ra l  Lands  Leas ing  A c t .  T h e s e  

s t a t u t e s  a re  d e s ig n e d  to  f u r t h e r  t h e  n a t io n a l  i n t e r e s t  in p r o m p t  d e v e lo p m e n t  o f  

d o m e s t i c  o p e r a t i o n s ,  c o n s i d e r i n g  t h e i r  e n v i r o n m e n t a l  im pa c ts ,  a nd  e n c o u r a g i n g  

s ta te  and  local g o v e r n m e n t  p a r t i c i p a t i o n .  N e v e r t h e l e s s ,  the  NSB seeks  a r i g h t  

o f  f i n a l  a p p r o v a l  b y  r e q u i r i n g  f e d e r a l  lessees to  o b ta in  a B o r o u g h  p e r m i t .  The 

N in t h  C i r c u i t ' s  r e s p o n s e  to  t h i s  dem an d  is c e r t a i n :

T h e  fe d e r a l  g o v e r n m e n t  has a u t h o r i z e d  a s p e c i f i c  use o f  

f e d e r a l  l a n d s ,  and  [ t h e  B o r o u g h ]  c a n n o t  p r o h i b i t  t h a t  

use,  e i t h e r  t e m p o r a r i l y  o r  p e r m a n e n t l y ,  in an a t t e m p t  

to s u b s t i t u t e  i ts  j u d g m e n t  f o r  t h a t  o f  C o n g r e s s .

B .  T h e  Co m m e rce  C lau se

A r t i c l e  I,  Sec t io n  8,  C la use  3 o f  t h e  U . S .  C o n s t i t u t i o n  g r a n t s  C o n g r e s s  th e  

p o w e r  to r e g u la t e  i n t e r s t a t e  com m e rce  e x c l u s i v e  o f  s ta te  c o n t r o l .  T h e  Commerce  

C la use  has long  been h e ld  to a l lo ca te  d e c i s io n  m a k in g  be tween  s ta te  and  f e d e ra l  

g o v e r n m e n ts  in l im i ta t io n  o f  s ta te  o r  local  a c t i o n  w h i c h  may b u r d e n  f r e e  t r a d e  

be tw e en  t h e  s ta te s .  W he re  C o n g r e s s  has n o t  e x e r c i s e d  i ts  commerce  p o w e r  so-



f u l l y  as t o  p r e e m p t  s t a te  r e g u l a t i o n s ,  t h e  c o u r t s  m u s t  d e c id e  w h e t h e r  t h e  

Commerce C lause  s t a n d i n g  a lone  b a r s  a p a r t i c u l a r  s t a te  im p o s i t i o n  on n a t io na l  

commerce .  Case law g e n e r a l l y  h o lds  t h a t  s ta te  and  local l e g i s la t i o n  w i l l  n o t  be 

s u s ta in e d  un less  i t  is r a t i o n a l l y  r e la te d  to  a l e g i t im a te  s ta te  p u r p o s e  and  t h e  

r e s u l t a n t  b u r d e n  on i n t e r s t a t e  commerce  is o u t w e ig h e d  b y  t h e  s ta te  i n t e r e s t  

i n v o l v e d .

In w e ig h i n g  th e  b u r d e n s  on i n t e r s t a t e  commerce ,  w h i c h  w o u ld  r e s u l t  f r o m  the  

NSB 's  d r a f t  C o m p r e h e n s i v e  Plan and  im p le m e n t in g  R e g u la t i o n s ,  i t  is c o n c e iv a b le  

t h a t  t h e  t i g h t  r e s t r i c t i o n  on p i p e l i n e s  and  o n s h o r e  a c t i v i t i e s  c o u ld  m ake  OCS 

and  o n s h o r e  d e v e lo p m e n t  im p o s s ib le  o r  p r o h i b i t i v e l y  e x p e n s i v e .  In t h e  absen ce  

o f  a co m p e l l i n g  local i n t e r e s t ,  s u c h  as p r o te c t i o n  o f  some u n i q u e  p h y s i c a l  o r  

b io log ica l  r e s o u r c e ,  a c o u r t  w o u ld  be u n l i k e l y  to  f i n d  t h a t  t h e  p r o m o t i o n  o f  local 

s u b s i s te n c e  and u n f o u n d e d  e n v i r o n m e n t a l  o b je c t i o n s  j u s t i f y  i n t e r f e r e n c e  w i t h  the  

f l o w  o f  OCS and  o n s h o r e  oi l  t h r o u g h  the  s ta te .  U n d e r  t h e  d r a f t  C o m p r e h e n s i v e  

P lan,  the  B o r o u g h  a t t e m p t s  to r e s t r i c t  d e v e lo p m e n t  a c t i v i t y  to  a s i n g le  R e so u rce  

D e v e lo p m e n t  D i s t r i c t .  S u c h  a r e s t r i c t i o n  w o u ld  e f f e c t i v e l y  d e n y  oi l  and  gas  

lessees access to o n s h o r e  t r a n s p o r t a t i o n  and  o t h e r  n e c e s s a r y  f a c i l i t i e s .  T h e  

b u r d e n s  imposed  on i n t e i  s t a t e  commerce  b y  t h e  N SB 's  d r a f t  C o m p r e h e n s i v e  Plan 

and  im p le m e n t in g  R e g u la t i o n s  w o u ld  be f a r  g r e a t e r  t h a n  t h e  b e n e f i t s  r e c e i v e d  

b y  t h e  B o r o u g h .  F e d e ra l  c o u r t s  in a n u m b e r  o f  cases have  s t r u c k  d o w n  local  

z o n in g  o r d in a n c e s  w h i c h  a t t e m p t  to  r e g u la t e  l.NG p i p e l i n e s .  T h e s e  cases ho ld  

t h a t  such  r e s t r a i n t s  im p o s e d  b y  a m u n i c i p a l i t y  a re  u n r e a s o n a b le  a n d  w i t h o u t  

j u s t i f i c a t i o n  in the  i n t e r e s t  o f  h e a l t h ,  s a fe t y ,  and  w e l f a r e .  S uch  r e s t r a i n t s  a re ,  

t h e r e f o r e ,  an u n d u e  b u r d e n  on i n t e r s t a t e  commerce.



T h e  B o r o u g h ' s  r e g u l a t i o n  o f  o i l  a nd  gas a c t i v i t y  based  on p r o t e c t i o n  o f  s u b s i s ­

ten ce  a c t i v i t i e s  m u s t  be w e ig h e d  a g a in s t  t h e  b u r d e n s  p la ced  u po n  i n t e r s t a t e  

commerce b y  su ch  r e g u l a t i o n .  W h e t h e r  t h e  b u r d e n  t h e r e b y  p la c e d  on i n t e r s t a t e  

commerce can w i t h s t a n d  a Com m e rce  C la use  a t t a c k  d e p e n d s  on t h e  e x t e n t  to  

w h ic h  th e  B o r o u g h  a c t u a l l y  r e s t r i c t s  o r  p r o h i b i t s  o i l  a n d  gas a c t i v i t i e s .  T h e  

N SB 's  d r a f t  C o m p r e h e n s i v e  Plan a n d  im p le m e n t in g  R e g u la t i o n s  as p r e s e n t e d  do 

not  a s s u re  th e  b a l a n c in g  o f  i n t e r e s t s  r e q u i r e d  to  j u s t i f y  a n y  s u ch  i n t e r f e r e n c e .

j l p / b s w
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A t t a c h m e n t  2

A L A S K A  O I L  A N D  GAS A S S O C I A T I O N  

D e ta i l e d  C om m en ts

P ro p o s e d  NSB C o m p r e h e n s i v e  Plan 

and  L a n d  M a n a g e m e n t  R e g u la t i o n s  

( D r a f t  3 - N o v e m b e r  3 ,  1S82)

I N T R O D U C T I O N

As i n d i c a t e d  in a t t a c h m e n t  I,  m a n y  o f  t h e  p r o v i s i o n s  in t h e  c o m p r e h e n s i v e  Plan 

a n d  L an d  M an age m en t  R e g u la t i o n s  w i l l  i m p e r m i s s i b l y  c o n f l i c t  w i t h  t h e  s ta te  and  

f e d e r a l  g o v e r n m e n t s '  r e g u la t i o n  o f  n a t u r a l  r e s o u r c e  d e v e lo p m e n t .  To  th e  e x t e n t  

t h e y  do  so ,  t h e  Plan and  R e g u la t i o n s  e x c e e d  t h e  B o r o u g h ' s  j u r i s d i c t i o n  and  

home r u le  p o w e r s .  We u r g e  t h e  B o r o u g h  to  d e le te  al l  p r o v i s i o n s  in t h e  Plan 

a nd  R e g u la t i o n s  w h i c h  p u r p o r t  to  r e g u l a t e  and  r e s t r i c t  o r  p r o h i b i t  oi l  and  gas 

a c t i v i t i e s .  In t h e  e v e n t  t h a t  t h e  B o r o u g h  d e t e r m i n e s  t h a t  i t  w a n ts  to  re t a i n  

s u c h  p r o v i s i o n s  and  hope t h a t  t h e y  w i l l  pass  legal  c h a l le n g e s  in t h e  c o u r t s ,  

m a n y  c h a n g e s  w i l l  be n e c e s s a r y .  T h e  com m en ts  se t  f o r t h  be low a d d r e s s ,  f o r  

t h e  m os t  p a r t ,  p o r t i o n s  o f  the  Plan a nd  R e g u la t i o n s  w h i c h  a t t e m p t  t o  r e g u l a t e  

oi l  a n d  gas  a c t i v i t i e s .  T h e  s u g g e s te d  c h a n g e s  w il,l no t  be  a p p r o p r i a t e  w h e r e  

th e  B o r o u g h  de le te s  t h e  o b j e c t i o n a b le  p r o v i s i o n s .  A O G A 's  s u g g e s t i o n  o f  s p e c i f i c  

c h a n g e s  in la n g u a g e  does n o t  i n d i c a t e  t h a t  A O G A  o r  i ts  m ember  compan ies  f i n d



CO M P R E H E N S IVE  PLA N :

Page 3 - 3 ,  Sec t io n  3 . 1 . 4 :  I m p a c t i n g  F a c to rs

T h e  l i s t  o f  so -c a l le d  f o r c e s  w i t h  p o t e n t i a l  d i r e c t  n e g a t i v e  and  p o s i t i v e  im pa c ts  

on t h e  b i o l o g i c a l / s u b s i s t e n c e  r e s o u r c e s  is in co m p le te .  O t h e r  f a c t o r s  may have  

as much  o r  more  im p a c t  on t h e  b i o l o g i c a l / s u b s i s t e n c e  re s o u r c e s  as th o s e  l i s t e d .  

T h e  a l le ga t ion  t h a t  n a t u r a l  r e s o u r c e  d e v e lo p m e n t  and  e x t r a c t i o n  r e s u l t s  in d i r e c t  

n e g a t i v e  im pac ts  on b i o l o g i c a l / s u b s i s t e n c e  re s o u r c e s  a re  u n s u b s t a n t i a t e d  b y  

i n d u s t r y  e x p e r i e n c e  in t h e  A r c t i c .  See l e t t e r  d a te d  N o v e m b e r  1, 1982, f r o m  

Jo h n  W. K a tz ,  C o m m is s io n e r  o f  t h e  A la s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u rc e s  to 

M r .  G e o rg e  " B u d "  S t e v e n s .  C o m m is s io n e r  Ka tz  s ta te d  in h is  comments  on th e  

d r a f t  C o m p r e h e n s iv e  Plan a n d  L a n d  M a n ag e m e n t  R e g u la t io n s  t h a t :

" I n h e r e n t  in t h e  B o r o u g h ' s  p la n  is t h e  a s s u m p t io n  t h a t  oi l  a nd  gas a c t i v ­

i t ie s  a re  i n c o m p a t ib le  w i t h  t h e  s u b s i s t e n c e  l i f e s t y l e  o f  t h e  B o r o u g h ' s  r e s i ­

d e n t s .  I q u e s t i o n  t h i s  a s s u m p t i o n ,  e s p e c ia l l y  in l i g h t  o f  t h e  l im i te d  im p a c t  

t h a t  t h e  e x i s t i n g  oi l  a n d  gas  a c t i v i t y  has had on f i s h  a nd  w i l d l i f e  r e ­

s o u rc e s  on t h e  N o r t h  S lope .  W h i le  some h a b i t a t  has been a l t e r e d  and  some 

animals  have  been d i s p l a c e d ,  t h e  c u m u la t i v e  im pac ts  on f i s h  a nd  w i l d l i f e  

have  no t  been s i g n i f i c a n t .  In  a d d i t i o n ,  the  im p ac t  o f  e x i s t i n g  d e v e lo p m e n t  

on s u b s i s te n c e  h u n t i n g  a n d  f i s h i n g  a c t i v i t y  also has been m in o r .  W h i le  

t h e r e  a re  some w h o  a re  s i n c e r e  in t h e i r  b e l ie fs  t h a t  o i l  a nd  gas a c t i v i t y  

has been t h e  cause  o f  l o w e r  s u b s i s t e n c e  y i e l d s ,  I have  n o t  seen c o n v i n c i n g  

e v id e n c e  to s u p p o r t  t h i s  c a us e  a n d  e f f e c t  r e l a t i o n s h i p .  In t h e  a bse n ce  o f

new e v id e n c e ,  I am a lso  c o n f i d e n t  t h a t  f u t u r e  oi l  and  gas a c t i v i t y  w i l l  no t  
#

r e s u l t  in s i g n i f i c a n t  im p a c ts  to  w i l d l i f e  h a b i t a ts  o r  s u b s i s t e n c e  a c t i v i t y  i f



t h e  p r e s e n t  le ve l  o f  e n v i r o n m e n t a l  p r o t e c t i o n  and  c o n c e r n  r e s u l t i n g  f r o m  

s ta te  and  f e d e r a l  r e g u la t i o n s  is c o n t i n u e d .  A l s o ,  r e s u l t s  f r o m  s ta te  and  

fe d e r a l  o n s h o r e  a n d  o f f s h o r e  oi l  and  gas lease sales i n d i c a t e  t h a t  t h e  

i n d u s t r y  is n o t  i n t e r e s t e d  in e x p l o r i n g  and  d e v e l o p i n g  t h e  e n t i r e  N o r t h  

S l o p e . "

Page 3 - 7 ,  Pol icy  3 - 1 . 1 :  D e v e lo p m e n t / S u b s  i s t e n c e

S g e s t  m o d i f y i n g  t h i s  p o l i c y  to  the  f o l l o w in g :

"D e v e lo p m e n t  w h i c h  can be c o n c l u s i v e l y  shown to  r e s u l t  in d e p le t i o n  o f  a 

s u b s i s te n c e  r e s o u r c e ,  as se t  f o r t h  in Sec t ion  3 . 5 . 1  o f  t h e  P lan,  be low  th e  

s u b s i s te n c e  needs  o f  local r e s id e n t s  o f  t h e  B o r o u g h  is p r o h i b i t e d  un less  

the  a d v e r s e  e f f e c t s  o f  su ch  d e v e lo p m e n t  can be a p p r o p r i a t e l y  m i t i g a t e d . "

T h e  s u g g e s te d  c h a n g e s  i n c o r p o r a t e  t h e  need f o r  c o n c l u s i v e  e v id e n c e  o f  a d v e r s e  

e f f e c t  and  c o n s i d e r a t i o n  o f  p o s s ib le  m i t i g a t i o n  b e f o r e  p ro p o s e d  d e v e lo p m e n t  

a c t i v i t i e s  can be p r e c l u d e d  u n d e r  t h i s  p o l i c y .

Page 3 - 7 , Po l i c y  3 - 1 . 2 :  D e v e l o p m e n t / S u b s i s t e n c e

S u g g e s t  m o d i f y i n g  t h i s  p o l i c y  to t h e  f o l l o w in g :

" D e v e lo p m e n t  t h a t  can be c o n c l u s i v e l y  shown to  r e s u l t  in s i g n i f i c a n t l y  

de c re a s e d  p r o d u c t i v i t y  o f  s u b s i s te n c e  re s o u r c e s  o r  t h e i r  ecosys tem s  is 

p r o h i b i t e d  u n less  t h e  a d v e r s e  e f f e c t s  o f  such  d e v e lo p m e n t  can  be a p p r o p r i -  

a te ly  m i t i g a t e d  o r  no  f e a s ib le  and  p r u d e n t  a l t e r n a t i v e  is a v a i l a b l e . "

3



«

S u g g e s t  m o d i f y i n g  t h i s  p o l i c y  to  t h e  f o l l o w i n g :

Comment  - same as f o r  Po l icy  3 - 1 .1  a bo ve .

Page 3 - 7 ,  P o l i c y  3 - 1 . 3 :  D e v e lo p m e n t / S u b s i s t e n c e

a b l e . "

be a p p r o p r i a t e l y  m i t i g a te d  o r  no fe a s ib le  a nd  p r u d e n t  a l t e r n a t i v e  is a v a i l -

access to  a s u b s i s te n c e  r e s o u r c e  is p r o h i b i t e d  un less  such  r e s t r i c t i o n  can

' D e v e lo p m e n t  w h i c h  can be c o n c l u s i v e l y  show n  to  r e s t r i c t  s u b s i s te n c e  u se r

Comment  - same as f o r  Po l icy  3 - 1 .1  abo ve .



" D e v e lo p m e n t  w i t h i n  Spec ia l  H a b i t a t  A re a s  i d e n t i f i e d  on Plan Maps 3 - 6  and  

CMP Maps 11-2 and  11-5 is p r o h i b i t e d  i f  i t  can be c o n c l u s i v e l y  show n  to  

s i g n i f i c a n t l y  a f f e c t  a d v e r s e l y  t h e  spec ia l  v a lu e s  o f  such  an a re a ,  un less  

t h e  s i g n i f i c a n t  a d v e r s e  e f f e c t s  can be a p p r o p r i a t e l y  m i t i g a te d  o r  no f e a s ib le  

a nd  p r u d e n t  a l t e r n a t i v e  is a v a i l a b l e . "

Comments  - Same as f o r  Po l ic y  3 - 1 . 1  a b o v e .

Page 3 - 8 ,  P o l i c y  3 - 2 ^ 2 j  C r i t i c a l  H a b i t a t / S u b s i s t e n c e  S pe c ies

S u g g e s t  m o d i f y i n g  t h i s  p o l i c y  to  t h e  f o l l o w i n g :

" R e s o u r c e  E x t r a c t i o n  uses w i t h i n  a Spec ia l  H a o i t a t  A re a  i d e n t i f i e d  on Plan 

Maps 3 - 6  and  CMP Maps 11-2 ad 11-5 a re  p r o h i b i t e d  i f  i t  can be c o n c l u s i v e ­

l y  shown to  s i g n i f i c a n t l y  a f f e c t  a d v e r s e l y  t h e  spec ia l  v a lu e s  o f  such  an 

a re a ,  un less  th e  s i g n i f i c a n t  a d v e r s e  e f f e c t s  can be  a p p r o p r i a t e l y  m i t i g a te d  

o r  no fe a s ib le  and  p r u d e n t  a l t e r n a t i v e  is a v a i l a b l e . " .

Commen t  - Same as f o r  Po l i cy  3 - 1 .1  a b o v e .

Page 3 - 9 ,  P o l i c y  3 - 3 . 1 :  M a r in e  o r  C o a s ta l  D e v e lo p m e n t

T h e  s ta te m e n t  o f  Po l ic y  3 - 3 .1  i n v o l v e s  a c t i v i t i e s  c l e a r l y  b e y o n d  t h e  B o r o u g h  s 

t e r r i t o r i a l  j u r i s d i c t i o n  and  t h e r e f o r e  is n o t  e n f o r c e a b le .  T h i s  s ta te m e n t  o f



a c t i v i t i e s "  and  " t h e  a rea o f  b ow he ad  wha le  m ig r a t i o n  r o u t e s . "  We re com m end  

d e le t io n  o f  t h i s  p o ' i c y .

I f  h o w e v e r ,  t h i s  P o l i c y  is to  be r e ta i n e d  in t h e  C o m p r e h e n s i v e  Plan and  L and  

M anag em en t  R e g u la t i o n s ,  we s u g g e s t  m o d i f y i n g  i t  t o  t h e  f o l l o w i n g :

D e v e lo p m e n t  a c t i v i t i e s  t h a t  can be c o n c l u s i v e l y  show n  to  s i g n i f i c a n t l y  

a f t e c t  a d v e r s e l y  t h e  m ig r a t i o n  o f  bow head  w ha les  and  c a n n o t  be a p p r o p r i ­

a te l y  m i t i g a te d  a re  p r o h i b i t e d  w i t h i n  t h e  area o f  b o w he a d  w h a le  m ig r a t i o n  

: u r i n g  th e  m ig r a t i o n  s e a s o n . "

Comments  -  See Po l ic y  3 - 1 .1  a b o v e .  T h e  c h a n g e s  a lso e l im in a te  a p p r o p r i a t e l y  

t h e  r e f e r e n c e  to  t h e  u n d e f i n e d  and  r a t h e r  s u b j e c t i v e  t e r m  " h i g h  im p a c t  a c t i v ­

i t i e s "  w i t h o u t  m o d i f y i n g  t h e  i n t e n t  o f  t h e  p o l i c y .

Page 3 - 9 ,  P o l i c y  3 - 3 . 2 :  M a r in e  o r  Coas ta l  D e v e lo p m e n t

S u g g e s t  m o d i f y i n g  t h i s  p o l i c y  to  t h e  f o l l o w in g :

" D e v e lo p m e n t  t h a t  can be c o n c l u s i v e l y  show n  to s i g n i f i c a n t l y  im p a c t  a d ­

v e r s e l y  s e n s i t i v e  a reas  such  as e s t u a r i e s ,  t i d e f l a t s ,  b e a c h e s ,  r i v e r s ,  

s t ream s  and  lakes ,  a nd  h ig h  e n e r g y  ice im pa c ted  s h o r e l i n e s  a re  p r o h i b i t e d  

un less  a p p r o p r i a t e  m i t i g a t i o n  m ea su res  a re  ta k e n  to  m in im ize  s u ch  s i g n i f i ­

c a n t  a d v e r s e  im pa c ts  o r  no f e a s ib le  and  p r u d e n t  a l t e r n a t i v e  is a v a i l a b le .  

See Plan Maps 9 and  15 a n d  CMP Maps 2 -4  f o r  k n o w n  m a jo r  o c c u r r e n c e s  of

Sensitive Areas; the policy will be applied on an actual occurrences basis,
m

h o w e v e r . "



Comment  -  Same as f o r  P o l i c y  3 - 1 .1  a b o v e .

A ls o ,  map r e f e r e n c e s  a re  c o n f u s i n g  - Plan Map 15 does n o t  p r e s e n t l y  e x i s t  and  

th e  CMP Map r e f e r e n c e  is i n c o m p le te .

Page 3 - 9 ,  P o l i c y  3 - 3 . 4 :  Ma r i n e  o r  Coasta l  D e v e lo p m e n t

S u g g e s t  m o d i f y i n g  t h i s  p o l i c y  to  t h e  f o l l o w i n g :

" D e v e lo p m e n t  is p r o h i b i t e d  on o r  in t h e  im m ed ia te  v i c i n i t y  o f  B a r r i e r  

I s l a n d s  i n t e n s i v e l y  used  b y  b e lug a  w h a le s  as f e e d i n g  a nd  r e s t i n g  a reas  i f  

i t  can be c o n c l u s i v e l y  show n  to  s i g n i f i c a n t l y  a f f e c t  a d v e r s e l y  such  f e e d in g  

o r  r e s t i n g  a c t i v i t i e s ,  u n less  t h e  s i g n i f i c a n t  a d v e r s e  e f f e c t s  can be a p p r o ­

p r i a t e l y  m i t i g a t e d ,  o r  no fe a s ib le  and  p r u d e n t  a l t e r n a t i v e  is a v a i l a b l e . "

Comment  - Same as f o r  P o l i c y  3 - 1 .1  a b o v e .  T h e  c h a n g e s  a lso a p p r o p r i a t e l y  

e l im ina te  t h e  r e f e r e n c e  to  t h e  u n d e f i n e d  and  s u b j e c t i v e  t e r m  " h i g h - i m p a c t  a c t i v ­

i t i e s "  w i t h o u t  m o d i f y i n g  t h e  i n t e n t  o f  t h e  p o l i c y .  A d d i t i o n a l l y ,  t h i s  c h a n g e  

w o u ld  e l im in a te  t h e  i n c o n s i s t e n c y  w i t h  P o l i c y  3 - 5 . 3  on p ag e  3 - 1 0 ,  w h i c h  s ta tes  

t h a t  b a r r i e r  i s la n d s  a r e  p r e f e r r e d  o v e r  o t h e r  ( n o n - g r a v e l )  s t r u c t u r e s .

Page 3 - 1 0 ,  Po l ic y  3 - 4 . 2 :  S h o r e l i ne De v e l o p m e n t

T h e  r e v i s i o n  o f  t h i s  p o l i c y  to  a l low d e v e lo p m e n t  on t h e  s h o r e l i n e  w h e r e  t h e r e  is 

no fe a s ib le  and  p r u d e n t  a l t e r n a t i v e  a v a i l a b le  is an i m p r o v e m e n t .  H o w e v e r ,



b e c a u s e  t h e  i n d u s t r i e s  a re  a l lowed  s h o r e l i n e  lo ca t io n s  b y  t h e  Coasta l  M an age m en t  

L a w s .  T h i s  p o l i c y  s h o u ld  be w r i t t e n  as a r e l a t i v e  p o l i c y  e n c o u r a g in g  d e v e l o p ­

m e n t  o u t s i d e  t h e  s h o r e l i n e  w h e r e  fe a s ib le  and  p r u d e n t  in la n d  a l t e r n a t i v e s  e x i s t .  

T h i s  commen t  a pp l ie s  a lso to  Po l i cy  5 - 2 . 3 .

Pages 3 - 1 0  a n d 3 - 1 1 ,  Po l i c y  3 - 5 . 3 : R e s o u rc e  E x t r a c t i on

T h e  B o r o u g h  s h o u ld  n o t  a t t e m p t  to  r e g u la t e  t h e  ch o ic e  and  d e s ig n  o f  o f f s h o r e  

s t r u c t u r e s  lo ca te d  o u t s i d e  i ts  t e r r i t o r i a l  j u r i s d i c t i o n  F u r t h e r ,  t h i s  w o u ld  n e e d ­

l e s s l y  d u p l i c a t e  b o th  f e d e r a l  and  s ta te  e x i s t i n g  a u t h o r i t y .  We s u g g e s t  t h a t  t h i s  

p o l i c y  be m o d i f i e d  to t h e  f o l l o w i n g :

" -O f f s h o re  e x p l o r a t i o n ,  d e v e lo p m e n t  a nd  p r o d u c t i o n  d r i l l i n g  o u t s i d e  the  

l a n d f a s t  ice area  [P lan  Map 9,  CMP Map 11 -2 and  Sec t io n  5 . 5 . 3 . 5  Zone AO]  

is r e q u i r e d  to be c o n d u c te d  f r o m  b a r r i e r  i s l a n d s ,  a r t i f i c i a l  i s lan ds  o r  

o f f s h o r e  p la t f o r m s  a p p r o v e d  b y  t h e  MMS u n d e r  i ts  s t r u c t u r e  v e r i f i c a t i o n  

p r o g r a m  o r  b y  th e  S t a t e . "

Pag e  3 “ 11 , P o l i c y  3 - 6 . 2 : T r a n s portation a n d  T r a n s p o r t a t i o n  Fac i l i t ies

T h i s  p o l i c y  s h o u ld  be w r i t t e n  as a r e l a t i v e  p o l i c y  b y  c h a n g i n g  t h e  w o r d  

" r e q u i r e d "  to  " e n c o u r a g e d . "  T h i s  commen t  a lso a p p l ie s  to  Pol ic ies 3 - 4 . 1 ,  3 - 7 . 2 ,  

5 - 2 . 2 ,  5 - 6 . 2 ,  5 - 7 . 4  and  7 -5  ( f o r m e r l y  7 - 6 ) .



Page 3-11, P o l i c y  3-6.3: T r a n s p o r t a t i o n  a n d  T r a n s p o r t a t i o n  F a c i l i t i e s

Th is  po l icy  has been changed to c le a r l y  s ta te  t h a t  i t  app l ies  on ly  to pub l ic  

f a c i l i t i e s .  T h is  is a necessary  rev is ion  because t h e  po l ic y  w i l l  now al low roads 

f o r  oi l  and gas deve lopm en t .

P a g e  3 - 1 1 , Policies 3-6.4 a n d  3-6.5: T r a n s p o r t a t i o n  a n cJ_Transportatio n  Facili­

ties

Recent  s tud ies  on th e  N o r th  Slope show t h a t  p ip e l in e s ,  regard less  o f  o r i e n ­

t a t i o n ,  do not  p re s e n t  a s ig n i f i c a n t  b a r r i e r  to  c a r ib o u .  We s ugges t  t h a t  these
4

two po l ic ies  be combined and modif ied  as fo l lows to a p p r o p r i a t e l y  re f lec t  the 

la tes t  s c ie n t i f i c  in fo rm a t ion  wh i le  p re s e r v in g  the  i n t e n t  o f  th e  o r ig in a l  pol ic ies:

" T r a n s p o r t a t i o n  deve lopmen t  wh ich  can be c o n c lu s i v e ly  shown to s i g n i f i ­

c a n t l y  o b s t r u c t  w i ld l i f e  m ig ra t ion  is p r o h ib i t e d  un less a p p ro p r ia te  mit iga t ion  

measures are  taken  o r  no feas ib le  and p r u d e n t . a l t e r n a t i v e  is avai lable .  

Roads and p ipe l ines  shal l  be des igned  u s ing  the  best  ava i lab le  sc ien t i f i c  

in fo rm a t ion  to  minimize d i s r u p t i o n s  of  m ig r a t o r y  p a t te rn s  and o th e r  move­

ments  o f  w i l d l i f e .  A p p r o p r i a t e  m i t iga t ion  measures f o r  use w i th  p ipe l ines 

when necessary  may inc lude  s u f f i c ie n t  c lea rance  above g r o u n d  and p r o ­

v is ion  o f  c ro s s in g s  s a t i s f a c to ry  f o r  the  p a r t i c u l a r  w i ld l i f e  species in q u e s ­

t ion  . "



Page 3-11, P o l i c y  3-6.6: T r a n s p o r t a t i o n  a n d  T r a n s p o r t a t io n  F a c i l i t i e s

T he  NSB does no t  have the  a u t h o r i t y  to p r o h i b i t  o r  exerc ise  any  j u r i s d i c t i o n  

o v e r  deve lopment  wh ich  accommodates mar ine oil t a n k e r s .  Th is  po l ic y  cou ld  act  

to p r o h i b i t  o f f s h o re  deve lopmen t  o f  f u t u r e  lease sale areas. Such a p roposed  

po l ic y  could c rea te  an un reasonab le  b u rd e n  on in te r s ta te  commerce in v io la t ion  

o f  the  Commerce Clause o f  the  U .S .  C o n s t i tu t i o n ,  and would  v io la te  th e  Alaska 

Coastal Management A c t  as an unreasonab le  r e s t r i c t i o n  o r  exc lus ion  of  uses of  

s ta te  c o n c e r n .

Page 3 -1 2 , Policy  3 - 7 .1 :__U t i l i t y  Fac i l i t ies

The  words  " in c id e n ta l  to  d r i l l i n g ,  e xp lo ra t ion  and p r o d u c t i o n , "  shou ld  be d e le t ­

ed f rom th is  po l ic y  to make i t  c o n s is te n t  w i th  o u r  u n d e rs ta n d in g  of  the  B o r ­

oug h 's  i n te n t ,  and Po l icy  5 -7 .2  on page 5-14 (also Pol icy 3 -7 .1  as c i ted  in 

C h a p te r  10 on page 10-9 ) .

A d d i t i o n a l l y ,  the  te rms  " t o x i c  m a te r ia ls "  and " u n t r e a te d  sol id was te "  shou ld  be 

d e f in e d .  The  d e f in i t i o n s  shou ld  con fo rm  w i th  app l i cab le  state and federa l  

d e f in i t i o n s ,  i . e . ,  u n d e r  the  Resource C onse rva t ion  and Recovery  A c t  ( R C R A ) ,  

e t c .



Page 3-12, Po l i c y  3-7.2: U t i l i t y  F a c i l i t i e s

The word  ’ s ig n i f i c a n t "  shou ld  be added be fo re  " d i s t u r b a n c e "  in the  f o u r t h  l ine 

and special  shou ld  be added be fo re  " h a b i t a t "  in the  f i f t h  l ine to  make th is  

po l icy  c ons is te n t  w i th  th e  ident ica l  Policies 3 - 4 . 1 ,  3 - 6 . 2 ,  5 - 2 . 2 ,  5 - 6 .2 ,  5 -7 .4  

and 7-5  (also Pol icy 3 - 7 . 3 / 7 . 2  c i ted  in C h a p te r  10 on page 10-6) .

Page 3 -12, Po l icy  3 - 7 . 3 :  U t i l i t y  Fac i l i t ies

Suggest  t h is  po l icy  be modif ied to the fo l low ing :

" U t i l i t y  s i t i n g  and des ign  wh ich  can be c o n c lu s i v e ly  shown to p rec lude  

subs is tence  use r  access to a subs is tence  res ou rc e  is p r o h ib i t e d  unless 

a p p ro p r i a te  m i t ig a t in g  measures are taken  o r  no feas ib le  and p r u d e n t  

a l t e r n a t i v e  is a v a i l a b le . "

Comment - Same as f o r  Pol icy 3-1 .1  above.

Page 3-12,  Po l icy  3 - 7 . 4 :  U t i l i t y  Fac i l i t ies

Sugges t  th is  po l icy  be mod if ied  to the fo l low ing :

"Deve lopment  w h ich  can be conc lus ive ly  shown to  r e s t r i c t  subs is tence  user  

access to a s ubs is te nce  resource  is p ro h ib i t e d  un less a p p ro p r i a te  m i t iga t ion  

measures are  taken  o r  no feas ib le  and p r u d e n t  a l t e r n a t i v e  is a v a i la b le . "



n

C om m en t  - Same as f o r  Po l i c y  3-1.1 a b o v e .

Page 3 -1 2 A ,  Po l icy  3 - 8 . 2 :  Res ident ia l  Deve lopment

Th is  p o l i c y  shou ld  be r e w r i t t e n  to be c o n s is te n t  w i th  Po l icy  5-3.1 on pages 5-10 

and 5-11.

Pages 3 -13 and 3 - 1 4 , Pol i c y  3 -A  .3:__ Regula t ion  and Management

The re fe re n c e  to  " j o i n t  management ag reem en ts "  needs to be c la r i f i e d .  Is th is  

r e f e r r i n g  to  s ta te  agencies o r  o th e r  par t ies?

Page 3 -14 ,  Pol i c y  3 - A . 7 :  Rogu la t ions  and Manageme n t

Th is  p o l i c y  presumes t h a t  resource  e x t ra c t i o n  and p re s e rv a t io n  o f  Special 

H ab i ta t  A reas  a re  incompat ib le  in all in s tances .  We be l ieve  th is  is an i n a p p r o ­

p r ia te  g e n e ra l i z a t io n .  Each c i r cum s tance  shou ld  be cons ide red  on its mer i ts .  

We s u g g e s t  m o d i f y in g  th is  po l icy  to the fo l low ing  to i n c o rp o ra te  the necessary 

a p p r o p r i a t e  c ons ide ra t ion s  of  conc lus ive  ev idence  of  e f fe c t  and m i t iga t ion  mea­

sures :

"P rom ote  the  w i th d ra w a l  o f  Special  H a b i ta t  A reas  f rom all resource e x ­

t ra c t io n  and non -essen t ia l  e n t r y  and a p p r o p r i a t i o n  whe re  such ac t iv i t ies  

can be c o n c lu s i v e ly  shown to s i g n i f i c a n t l y  a f fe c t  a d v e rs e ly  the values of

such areas and no a p p ro p r i a te  m i t ig a t in g  measures  are ava i lab le  o r  accept-

m i
able.

I1
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Page 3-14, S e c t i o n 3 .4 .2: R e g u l a t ion a nd  M anag em e n t  D i s c u s s i o n

We note t h a t  \:he s ta tement  " B o ro u g h  j u r i s d i c t i o n  may have,  to some deg ree ,  

been p re e m p te d ” has been de le ted  in D ra f t  3 o f  the  Com prehens ive  Plan. The  

B o rough  shou ld  recogn ize  t h a t  w h e re  regu la t ion  p u r p o r t i n g  to implement its 

pol ice power  invades the  j u r i s d i c t i o n  o f  s ta te  and federa l  gove rnm en ta l  en t i t ie s ,  

such regu la t ion  is p re -e m p te d ,  and the  Bo rough  re ta ins  no ju r i s d i c t i o n  in those 

areas.  Spec i f i ca l l y ,  the  regu la t ion  and management o f  oil and gas leases and 

a c t i v i t i e s  have c le a r l y  been p reempted  by  s ta te  and federa l  law. The  oil and 

gas i n d u s t r y  is w i l l i n g  to w o r k  w i th  the  NSB and encourages its in vo lve m en t  in 

e x i s t i n g  r e g u la to r y  processes ;  how eve r ,  any  a t tem p t  by  the  NSB to d i s r u p t  o r  

r e s t r i c t  a c t iv i t i e s  w h ich  are  au th o r iz e d  b y  s ta te  and federa l  gove rnm en ts  on 

p u b l i c  lands w i l l  be s t r o n g l y  opposed.

Page 3-50,  Sect ion 3 . 5 . 4 . 3 :  C o n s t ru c t io n

Tne  p roposed  r e s t r i c t i o n  on geophys ica l  ope ra t ions  noted on page 3-50 shou ld  

be m od if ied  to al low summer seismic ope ra t ions  th a t  use he l icop te rs  and ro l l igons  

to c a r r y  v ib ro s e is  and o t h e r  seismic equ ipm en t .  T em po ra ry  summer seismic 

o pe ra t ions  o f  th is  t y p e  cause no s ig n i f i c a n t  harm to w i ld l i f e  o r  the  e n v i ro n m e n t .

Page 4 .5 ,  Po l icy  4 .1 :  D e v e lo p m e n t /C u l tu ra l  £■ H is to r i ca l  Si tes

S ugges t  th is  po l icy  be mod if ied  to the fo l low ing :

Development  w h ich  can be c o n c lu s i v e ly  shown to s i g n i f i c a n t l y  d i s t u r b  

c u l t u r a l  o r  h i s t o r i c  s i tes l i s ted  in the  Nat ional  R eg is te r  of  H is to r i c  Places
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o r  those wh ich  have been s u b s ta n t ia te d  as be ing  e l ig ib le  f o r  inc lus ion  in 

the  National  R e g is te r ,  o r  to s i g n i f i c a n t l y  i n t e r f e r e  w i th  t r a d i t i o n a l  a c t iv i t i e s  

at  such c u l t u r a l  o r  h i s to r i c  s i tes ,  is p ro h ib i t e d  unless a p p ro p r i a te  m i t i g a t ­

ing  measures are  taken  to min imize th is  d i s tu r b a n c e  o r  in te r f e re n c e .  

Possible in te r f e re n c e  w i th  t r a d i t i o n a l  a c t iv i t i e s  would  in c lud e  s ig n i f i c a n t  

v is u a l ,  noise o r  o t h e r  p o l lu t i o n ;  p ro lo nged  increases in a c t i v i t y ;  d r i v i n g  

o f f  subs is tence  spec ies;  o r  s i g n i f i c a n t  su r face  d i s t u r b a n c e . "

Suggested  changes wou ld  c l a r i f y  the  i n t e n t  o f  th is  po l icy  and in c o rp o ra te  the 

a p p ro p r ia te  cons ide ra t ions  o f  a c o n c lu s iv e  f i n d i n g  of  adve rse  e f fe c t  and m i t i g a ­

t ion .

Page 4 -5 ,  Po l icy  4 -2 :  Developme n t / N e w ly  D iscovered  Si tes

Sugges t  m o d i f y in g  th is  po l ic y  to the  fo l lo w in g ;

" S u r fa c e  d i s tu r b a n c e  w h ich  can be c o n c lu s i v e ly  shown to s i g n i f i c a n t l y  

e f fe c t  adv e rs e ly  new ly  d is c o v e re d  h i s to r i c  s ites is p r o h ib i t e d  p r i o r  to 

archaeolog ica l  in v e s t ig a t io n  un less a p p ro p r i a te  m i t ig a t in g  measures are 

taken to minimize such s ig n i f i c a n t  a d v e rs e  e f f e c t s . "

Sugges ted  changes wou ld  in c o rp o ra te  th e  a p p ro p r i a te  cons ide ra t ions  o f  a c o n c lu ­

s ive  f i n d i n g  of a dve rse  e f fe c t  and m i t ig a t io n .

-----



Page 4-5, P o l i c y  4-3: D e v e l o p m e n t/ G r owth

Sugges t  m o d i f y in g  th is  po l ic y  to the  fo l lo w in g :

Development  w h ich  can be c o n c lu s i v e ly  shown to  s i g n i f i c a n t l y  v io la te  

gu ide l ines  on th e  ra te  o r  amount o f  g ro w th  adop ted  b y  a v i l l a g e  as p a r t  of  

i ts  V i l lage  D i s t r i c t  Com prehens ive  Plan is d i s c o u ra g e d .  Development  wh ich 

can be c o n c lu s i v e ly  shown to  g r o s s ly  v io la te  such gu ide l ine s  is p ro h ib i t e d  

unless a p p r o p r i a t e  m i t i g a t in g  measures are  taken  to minimize the  s ig n i f i c a n t  

adve rse  impacts o r  no feas ib le  and p r u d e n t  a l te rn a t i v e s  are a v a i la b le . "

Suggested changes wou ld  c l a r i f y  the in te n t  o f  th is  po l ic y  and in c o rp o ra te  the 

a p p ro p r ia te  c o n s id e ra t io n s  o f  a conc lus ive  f i n d i n g  o f  adve rse  e f fe c t  and m i t iga ­

t ion .

A d d i t i o n a l l y ,  wh i le  we agree  t h a t  the  amount o f  deve lopmen t  w i th in  a v i l lage  

shou ld  be g u id e d  b y  v i l la g e  p o l ic y ,  deve lopment  o u ts id e  the  v i l la ge  wh ich 

occu rs  on s ta te  o r  fede ra l  land is no t  u n d e r  the  j u r i s d i c t i o n  o f  the NSB. 

W i thou t  de ta i led  maps, the  impact of  th is  po l icy  canno t  be f u l l y  assessed.

Page 4 -6 ,  Section^ 4 . 4 . 3:  Po j icy  Discuss ion

The f o u r t h  p a r a g ra p h  in th is  sect ion  impl ies t h a t  as a genera l  po l ic y  all of  the 

b a r r i e r  is lands a long the N o r th  Slope shou ld  be held " i n v io la te "  w i th  respec t  to 

o f f s h o re  dev e lopm en t .  T h is  w ou ld  be in c o n s is te n t  w i th  what  is impl ied in Policy 

3 -5 .3  on page 3 -10 ,  t h a t  b a r r i e r  is lands are p r e f e r r e d  f o r  o f f s h o re  d r i l l i n g  ove r



o t h e r  ( n o n - g r a v e l )  s t r u c t u r e s .  We sugges t  t h is  p a r a g ra p h  be rev ised  by  

d e le t in g  the  f o u r t h  and f i f t h  sentences. S ta n d a rd  lease s t ip u la t io n s  re q u i re  

id e n t i f i c a t io n  o f  such si tes p r i o r  to deve lopment.

Page 4 -6 6, Section 4 . 5 . 6 . 5 :  Subs is tence

T he  meaning o f  the  t h i r d  p a ra g ra p h  on page 4-66 is unc lea r  ( b e g in n in g  w i th  

"an o p e n - r a n g e " ) .

A lso ,  the  meaning o f  th e  last  sentence in the p r i o r  p a ra g ra p h  on page 4-66 is 

un c le a r .  (What is meant  by  " t h e  subs is tence  commons w i l l  be f ra g m e n te d "? )

Page 5 - 1 , Se c t io n 5 . 1 . 1 . 2 :__ Pote n t ia l Sources

We su g g e s t  th a t  the  f i r s t  sentence in th is  sect ion be mod if ied  to the  fo l low ing :

" G ro u n d w a te r  sys tems p lay  a r e la t iv e ly  m ino r  ro le in the  h y d r o l o g y  of  the 

B o rough  because t h e  ac t ive  layer  is u n d e r la in  w i th  p e rm a f ro s t  and thaws 

to a dep th  o f  o n l y  abou t  two feet d u r i n g  the s u m m e r . "

The  p re s e n t  w o rd in g  in the  d r a f t  i n c o r r e c t l y  d esc r ib es  the cause and e f fec t
o

re la t io n s h ip  between p e rm a f ro s t  and the ac t ive  la y e r .

Pag e 5 -2 ,  Sect io n_ 5 . 1 . 1 . 4 :  j n du s t r ia  [ C o  ns u m p t  ion



"Mud is no rm a l ly  used o n l y  d u r i n g  the  d r i l l i n g  phase of  a w e l l ’ s l i f e . "

Mud is no rm a l ly  no t  r e q u i r e d  a f t e r  a well  has been d r i l l e d .

Page 5 -5 ,  Sect ion 5 . 1 . 4 .1 :  F lood ing

We sugges t  the  add i t ion  of  the  fo l low ing  be fo re  the  f i r s t  fu l l  sen tence on th is  

page b e g in n in g  w i th  " I n  ad d i t io n  to h a z a rd s " :

'An  excep t ion  to th is  is the  S a g a v a n i r k to k  R i v e r ,  w h ich  has r e la t i v e l y  

un i fo rm  f low  t h r o u g h o u t  the  s u m m e r . "

Page 5-JO, Po l icy  5 - 1 . 1 :  D e v e lo p m e n t /E n v i ro n m e n ta l  D eg ra da t ion

Suggest  th is  po l ic y  be mod i f ied  to the  fo l lo w in g :

"Deve lopment  w h ic h  can be c o n c lu s i v e ly  shown to s u b s ta n t ia l l y  po l lu te  the 

n a tu ra l  e n v i ro n m e n t  ( i n c l u d i n g  w a te r ,  a i r ,  noise and v i b r a t i o n )  is p r o h i b i t ­

ed unless a p p r o p r i a t e  m i t i g a t in g  measures are  taken  o r  no feas ib le  and 

p r u d e n t  a l t e r n a t i v e  is a v a i l a b le . "

Sugges ted  changes wou ld  in c o rp o ra te  the  a p p r o p r i a t e  co n s id e ra t io n s  of  a conclu  

s ive f i n d i n g  o f  adve rse  e f fe c t  and m i t iga t io n .



 -       « _ — -—

Page 5 -1 0 , Po l icy  5 - 1 .2 :  D e v e lo pm e n t /E n v i ronm en ta l  Deg rada t ion

Sugges t  th is  po l icy  be modif ied to  the  fo l low ing :  £

"Deve lopment  wh ich  can be c o n c lu s iv e ly  shown to res u l t  in dep le t ion  o f  a 

subs is tence resource ,  as set  f o r t h  in Section 3 .5 .1  of  th e  Plan, be low the 

subs is tence needs o f  local res iden ts  o f  the Bo rough  is p r o h ib i t e d  unless 

the adverse  e f fec ts  o f  such deve lopment  can be a p p r o p r i a t e l y  m i t i g a t e d . "

Comment - Same as f o r  Pol icy 5 -1 .1  above (A lso  see iden t ica l  po l ic y  3 -1 .1  on

page 3 - 7 ) .  |

Page 5-10, Po l icy  5 - 2 .3 :  Deve lopm en t /Co inmercial  and In d u s t r i a l

T he  words  " fue l  o r  t o x ic  m a te r i a l , "  need to be added fo l low ing  " L a n d f i l l s , ”  in

the  t h i r d  l ine o f  th is  po l ic y  to make i t  cons is ten t  w i th  the sug g e s te d  rev is ion  of

the  ident ica l  Pol icy 3--1.2 on Page 3-10. 6

Page 5-11, Sect ion 5 .4 :  Deve lopment  Po l icy D iscuss ion

Suggest  tha t  the f o u r t h  p a r a g ra p h  in th is  sect ion be mod if ied  to  the  fo l l o w in g :

" A p p ro v e d  deve lopmen t  ac t i v i t i e s  shou ld  in c o rp o ra te  m i t iga t io n  o f  impact on 

the q u a l i t y  o f  the na tu ra l  e n v i ro n m e n t ,  i n c lu d in g  w a te r  q u a l i t y  and a i r  

q u a l i t y ,  and the local o r  ad jacen t  env i ronm en ts  and h a b i t a t s . "



The p re s e n t  w o rd in g  is m is lead ing .  In genera l ,  t h e re  w i l l  be a c e r ta in  level  of  

local ized impact on the  e n v i ro nm en ta l  as a r e s u l t  o f  deve lopment .

Page 5-11,  Sect ion 5 . 4 :  Deve lopment  Pol icy D iscuss ion

In th e  f i f t h  p a r a g ra p h ,  we s u g g e s t  rep lac ing  "p re c e d e n c e ” w i th  " p r e f e r e n t i a l  

cons ide ra t ion  f o r  s i t i n g . ”

The re s u l t in g  sentence wou ld  more c le a r l y  s tate wha t  we presume is in ten ded .

Pages 5-11 and 5-12, Sect ion 5 . 4 Development  Po l icy  D iscussion

In the  s ix th  p a ra g ra p h ,  we s u g g e s t  t h a t  the second sentence be modif ied to the 

fo l low ing :

"Non-coas ta l  d e p e n d e n t  uses o r  ac t iv i t ies  wh ich  may i n t e r f e r e  w i th  o r  

impact  subs is tence  needs in sho re l ine  areas shal l  be s i ted  in g e o g ra p h ic a l l y  

separa te  lo c a t io n s . "

The re s u l t in g  sentence wou ld  more c le a r l y  sta te what  we presume is in ten ded .

Pago 5 -12, Po l ic y  5 - 4 . 1 :  Deve lopm en t /G eophys ica l  Haza rd  _Areas

Sugges t  th is  po l icy  be mod i f ied  to  the fo l low ing :



D e v e l o p m e n t  in flood plains a n d  other geologic h a z a r d  areas identified in

Plan Map 9 and CMP Maps 1-2-5 and Section 5 . 5 . 3 . 5  o f  th is  Plan is p r o h i b ­

i ted unless a p p ro p r i a te  m i t ig a t in g  measures are  taken  o r  no feas ib le  and 

p r u d e n t  a l t e r n a t i v e  is a v a i la b le . "

Suggested  change to  th is  po l icy  in co rpo ra tes  the  add i t iona l  a p p ro p r i a te  cons id -

the r i s k  o f  such deve lopment  to acceptab le  levels.

Page 5 -12, Po I j c y  5 - 4 . 5 : De v  e jo p ment /G  eo pja ys ic  a I Haza r  d A re as

The  Bo rough  shou ld  not  a t tempt  to regu la te  the  cho ice and des ign  o f  o f fs h o re

s t r u c t u r e s  s ince  th is  wou ld  need less ly  dup l i ca te  e x i s t i n g  federal  and state

a u t h o r i t y .  We s u g g e s t  t h a t  th is  po l icy  be modif ied to th e  fo l low ing :

"MMS a p p ro v a l  u n d e r  i ts s t r u c t u r e  v e r i f i c a t io n  p ro g ra m  o r  sta te app rova l  

is r e q u i re d  f o r  all o f f s h o re  deve lopment  ou ts ide  the  land fas t  ice zone [see 

Plan Map 9,  CZM Map 1-2 and Sect ion 5 . 5 . 3 . 5  Zone A O ] . "

Page 5^13, Po l icy  5 - 5 . 1: Resou rce  E x t ra c t io n

We sugg es t  d e le t in g  "a b s o lu te l y "  and the  second " r e q u i r e d "  f rom th is  p o l ic y .  

These cnanges wo u ld  p r o v id e  increased f l e x i b i l i t y  in the  ad m in is t ra t io n  o f  the 

po l ic y  to al low a d e v e lo p e r  to opera te  in the most e f f i c ie n t  manner  w i th  respec t  

to f ie ld  s u p p o r t  fa c i l i t i e s .

e ra t ion  o f  the  a v a i l a b i l i t y  of  techno logy  o r  o th e r  measures wh ich  could reduce
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Page 5-13, Po l i c y  5-5.3: R e s o u r c e  E x t r a c t i o n

The  te rm  "genera l  env i ronm enta l  c o n d i t io n s "  shou ld  be d e f in e d .  I t  shou ld  also 

be noted th a t  such a general  te rm cannot  be ade qua te ly  addressed  in a pe rm i t  

a p p l i c a t i o n .

Page 5-13, Po l icy  5 - 5 .5 :  Resource E x t ra c t io n

M in ing  in streams and r i v e r s  is regu la ted  b y  the  ADF&G. T h is  shou ld  be 

mod if ied  to a re la t i v e  po l icy  by  rep lac ing  " p r o h i b i t e d "  w i th  " d i s c o u r a g e d . "

Page 5 - 13,_Po l icy  5 - 5 .6:  Resourge JE x t ra c t ion

I t  shou ld  be noted tha t  on state and federa l  lands and w a te rs ,  the c o n d u c t  of  

m in ing  ac t iv i t i e s  are  regu la ted  by  the  state and fede ra l  agenc ies,  and not  w i th in  

the  j u r i s d i c t i o n  of  the  NSB. Th is  shou ld  be mod i f ied  to a re la t i v e  po l ic y  by  

rep la c ing  the wo rds  " p r o h ib i t e d "  w i th  "d i s c o u r a g e d " .

Page 5-13,  Po l icy  5^6 .1 :  T ra n s p o r ta t i o n  Fac i l i t i e s

Th is  po l icy  shou ld  be ident ica l  to Pol icy 7-6 on page 7-7 (no te  add i t iona l  w o r d ­

ing  in Pol icy 7 -6 ,  " o r  jo in t  use t ra n s p o r ta t i o n  f a c i l i t i e s "  and " s t r o n g l y " ) .



Page 5-14, P o l i c y  5-7.2: U t i l i t y  F a c i l i t i e s

T h e  te rms " t o x i c  mate r ia ls "  and " u n t r e a te d  sol id was te "  shou ld  be de f ined .  The 

d e f in i t i o n s  shou ld  conform w i th  app l icab le  s ta te  and federa l  d e f in i t i o n s ,  i . e . ,  

u n d e r  the  Resource C o nse rva t ion  and Recovery  A c t  ( R C R A ) ,  e tc .  (see s im i la r  

comment f o r  Pol icy 3 -7 .1  on page 3 -1 2 ) .

Page 5-14,  Sec t ion 5 -7 :  U t i l i t y  Fac i l i t ies

In th e  f i r s t  sentence o f  the  genera l  comments,  we s ugg es t  rep lac ing  "avo id  

env i ro nm en ta l  d e g ra d a t io n "  w i th  "m in imize  env i ro nm en ta l  im p a c t . "

In the  t h i r d  sentence o f  the genera l  comments,  we sugges t  rep lac ing  

deg ra de  the  e n v i ro n m e n t "  w i th  "m in im ize  env i ro nm en ta l  im p a c t . "

T he  p re s e n t  w o rd in g  is m is lead ing  - t h e re  w i l l  be a ce r ta in  minimum 

local ized impact on the e n v i ro n m e n t  as a r e s u l t  o f  deve lopmen t .

Page 5-14,  Pol icy  5 - A . 2 :  P u b l i c^_P o I ic ies /Geoph  y  s i c al H azard A r ea s

S ugges t  th is  po l icy  be modif ied to the  fo l low ing  to a p p r o p r i a t e l y  recogn ize  sta te 

and federa l  app rova l  processes and the  need to minimize re d u n d a n t  rev iews and 

a p p r o v a l s :

"Deve lopment  in Geophysical  Hazard  Areas shal l  be ap p ro v e d  o n ly  on a s i te 

spec i f i c  basis and in c o n c e r t  w i th  the  assoc ia ted s ta te a n d / o r  federa l  

app rova l  requ i  re ine n ts .

"do  not

level  of



Page 5-15,  Po l icy  5 - A . 4 :  Pub l i c  Po l ic ies /Geophys ica l  Hazard  Areas

See p rev io us  comment f o r  Po l icy 3 - 5 . 3  on page 3 -10  and Pol icy 5 -4 .5  on page 

5-12.

Sugges t  the last  sentence o f  th is  po l icy  be de le ted  f o r  th e  reasons s ta ted 

p r e v io u s ly .

A p p e n d i x , T a b le 5 .2 :  Measu red  P o l lu tan t  Leve ls

Two im p o r ta n t  foo tno tes  are m iss ing  f rom th is  tab le .  T h e y  are as fo l lows

"3 Ozone s ta n d a rd  is a t ta ined  i f  the expe c ted  num ber  of  days p e r  ca len ­

d a r  yea r  w i th  maximum h o u r l y  average  c o n c e n t ra t io n  above 0.12 ppm is 

equal  to o r  less than o n e . "

"4 Guide l ines used to ach ieve  compl iance o f  th e  ozone s t a n d a r d . "

Footnote 3 above shou ld  be re fe ren c ed  f o r  the  1 ho u r  maximum ozone s tanda rd  

( p re s e n t  re fe ren ce  to foo tno te  2 shou ld  be d e le te d ) .

Foo tnote 4 above shou ld  be re fe re n c e d  f o r  the  6-9  AM Maximum Non-Methane 

H y d ro c a rb o n  S tand a rd .



Page 6 -8 A ,  Sect ion 6 . 4 ( 6 - 1 ) :  Deve lopment  Pol ic ies/ F u l l  Employment

We s u p p o r t  a v o l u n t a r y  local h i re  p o l i c y .  However,  local h i re  po l ic ies t h a t  may 

be used to in f luence  dec is ions  f o r  app rova l  o f  perm its  at any  level  o f  g o v e r n ­

ment are u n c o n s t i tu t i o n a l .

Policies 6-1.1 to  6 -1 .3  are  not  a p p ro p r i a te  to be used in a pe rm i t  dec is ion .  For 

Pol icy 6 -1 .2 ,  i t  is im p o r ta n t  to  note  th a t  such f le x ib le  h i r i n g  p rac t ices  are 

g e n e ra l l y  not  c o n s is te n t  w i th  p r u d e n t  management p rac t ices  and opera t iona l  

requ i rem en ts  o f  pe t ro leum deve lopm en t .

Page 6 -8 B ,  Se c t io n 6 . 4 ( 6 - 2 ) ;  D eve lopm on t_PoIicies/ 1nupiat  I n d u s t r i e s

Pol icy 6-2.1 is not  ob jec t ionab le  b u t  is not  a p p ro p r ia te  to be used in a pe rm i t  

d e c i s io n .

Pago 6 -8B ,  Sect ion 6 . 4 ( 6 - 3 ) :  Deve lopment  Po l ic ies/Loca l  Economic Deve lopment

We w i l l  con t in ue  to d i l i g e n t l y  p u r s u e  any o p p o r tu n i t i e s  to u t i l i / e  the se rv ices  of  

local p r i v a t e  bus inesses and reg iona l  and v i l lage  co rpo ra t ion s  w i th in  the B o r ­

o u g h .  I t  is c o n t r a r y ,  how e v e r ,  to the  f re e  e n te r p r i s e  system to reg u la te  by  

po l icy  the use o f  local bus inesses  and c o rp o ra t io n s .

Policies 6-3.1 and 6 -3 .2  are no t  ob jec t ionab le  b u t  a re  not a p p ro p r i a te  to be 

used in a p e rm i t  dec is ion .  For  Po l icy 6 -3 .3 ,  i t  is im po r tan t  to note th a t  such

prac t ices  and ope ra t iona l  re q u i re m e n ts  o f  pe t ro leum  deve lopment.
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Page 7-6 ,  Po l icy  7 - 3 . 1 :  Haul Road C o r r i d o r

i he Borough does no t  have the  a u t h o r i t y  to p r o h ib i t  f a c i l i t ies  in the  Haul Road 

C o r r i d o r .  S ugges t  t h i s  be m od if ied  to  a re la t ive  po l ic y  b y  rep lac ing  " p r o h i b i ­

ted "  w i th  " d i s c o u r a g e d . "

Page 7 -6, Po l icy  7-4 :  D i s t u r b a n c e  o f  Hab i ta t

Suggest  th is  po l ic y  be mod if ied  to the  fo l low ing :

" D i s tu rb a n c e  of  subs is te n c e  resource  hab i ta t  o r  m ig ra t ion  rou tes  d u r i n g  

m ig ra t ion  pe r iods  by  t r a n s p o r t a t i o n  modes o r  deve lopment  is p r o h ib i t e d  i f  

i t  can be c o n c lu s i v e ly  shown to s ig n i f i c a n t l y  a f fe c t  a d v e rs e ly  such hab i ta t  

o r  rou tes ,  un less such s ig n i f i c a n t  adverse  e f fec ts  can be a p p r o p r i a t e l y  

m i t iga ted ,  o r  no feas ib le  and p r u d e n t  a l te rn a t i v e  is a v a i la b le . "

Suggested changes wou ld  in c o rp o ra te  the a p p ro p r ia te  cons ide ra t ion s  o f  a c o n c lu ­

s ive f i n d i n g  of  a d v e rs e  e f fec ts  and  m i t iga t io n .

Page 8-8 ,  Pol icy 8 -1 :  Local Employment

We s u p p o r t  a v o l u n t a r y  local h i r e  p o l ic y .  However,  local h i r e  po l ic ies t h a t  may 

be used to in f luence  dec is ions  f o r  app rova l  of  pe rm i ts  at any  level o f  g o v e r n ­

ment are u n c o n s t i t u t i o n a l .  Policies 3-1 .1  and 8 -1 .2  are not  a p p ro p r i a te  to be 

used in a pe rm i t  dec is ion .



Page 8-8, Po l i c y  8-2: Loca l B u s i n e s s

We wi l l  con t inue  to  d i l i g e n t l y  p u rs u e  any  o p p o r tu n i t i e s  to  u t i l i z e  t h e  serv ices  of  

local p r i v a t e  bus inesses and reg iona l  and v i l la ge  c o rp o ra t io n s  w i t h in  the  B o r ­

oug h .  I t  is c o n t r a r y ,  how eve r ,  to the  f ree  e n t e r p r i s e  system to  regu la te  by  

po l icy  the use o f  local bus inesses and c o rp o ra t io n s .  Policies 8 -2 .1  and 8 -2 .2  

are  not  a p p ro p r ia te  to be used in a pe rm i t  dec is ion .

Page 8 -8 ,  Po l icy  8 -3 j  F lex ib le  Employment  JSchedules

I t  shou ld  be noted t h a t  such f l e x ib le  w o rk in g  schedu les  are  g e n e ra l l y  not  

cons is ten t  w i th  p r u d e n t  management p rac t ices  and ope ra t iona l  requ i re m en ts  of  

pe t ro leum  deve lopmen t .  Pol icy 8 -3 .1  is not a p p ro p r i a t e  f o r  use in a pe rm i t  

d e c i s io n .

A p p e n d i x ,  Tab les  8 .5  t h r u  8 .8

I t  shou ld  be noted t h a t  the  data p resen ted  in these tab les  is v e r y  m is lead ing 

due  to the g ross  measures used f o r  m agn i tude ,  te rm and  locat ion,  and the  fac t  

t h a t  a number  o f  the  l is ted  ac t ions o r  impacts have a r e la t i v e l y  low p r o b a b i l i t y  

of  occ u r re n c e .  We s ugges t  t h a t  an a p p ro p r i a te  comment c o n c e rn in g  the  use and 

a ccu racy  o f  these tab les be inc luded  on the tables and in the  t e x t  o f  C h a p te r  

8 w h e re  the tables are r e fe ren c ed .
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We sugges t  th is  po l ic y  be mod if ied  to the  fo l lo w in g :

'Deve lopment  w h ich  re s u l t s  in an excess o f  tax  revenues o v e r  demand f o r  

Bo rouch  e x p e n d i tu r e s  necess i ta ted  b y  the  deve lopmen t  is s t r o n g l y  en ­

couraged .  "

The compar ison of  expec ted  inc reased  revenue  v e rs u s  add i t iona l  e x p e n d i tu re s  

r e s u l t in g  f rom the  p roposed  deve lopmen t  wou ld  then be the  d e te rm in a n t  f o r  th is  

re la t ive  po l ic y .  We do no t  be l ieve ,  how eve r ,  th a t  t h i s  po l ic y  is a p p ro p r i a t e  f o r  

use in pe rm i t  dec is ions .

Page 9-10 ,  Po l ic y  9 - A . 2 :  C o nso l ida ted S e rv i c e Base Faci l i t i e s

Consol idated s e rv ic e  base fac i l i t ie s  to be p ro v id e d  b y  the  B o rough  shou ld  be 

sub jec t  to  the p r i o r  a p p ro v a l  o f  th e  deve lop e r  and not  fo rce d  upon the  d e v e lo p ­

e r  as a pe rm i t  c o n d i t io n .

Page 10-4,  Sect ion 10^3 .4_: Resource Deve lopment  D i s t r i c t

Item (c ) in t h is  sect ion shou ld  be mod if ied  to be c o n s is te n t  w i th  the  Land 

Management Regu la t ions ,  Sect ion 19.40.058,  wh ich  inc ludes  Sag D e l ta /D u c k  

Is land ,  West M ikke lsen  r.nd Po int  Thompson.  A lso,  th e  sect ion shou ld  be mod­

i f ied to in c lude  all e x i s t i n g  and f u t u r e  s tate and fede ra l  leases f o r  reasons

Page 9-9, Po l i c y  9-2: P u b l i c  F i s c a l  B a la n ce
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The  las t  sentence of  i tem (c )  shou ld  be rep laced w i t h :

"T h e  in i t ia l  Resource Deve lopment  (RD)  D i s t r i c t s  are  the  P rudh oe  Bay,  

K u p a r u k ,  Mi lne Point ,  G w y d e r  Bay,  Sag D e l t a /D u c k  Is land ,  West M ikke lsen  

and Point  Thompson f i e l d s ,  and all o t h e r  e x i s t i n g  s ta te  and fe d e ra l  leases. 

A l l  f u t u r e  s ta te  and fede ra l  leases w i l l  be au tom a t ica l ly  re -zo ned  to  Re­

source  D is t r i c t s  upon issuance o f  the  leases ."

Pages 10-5 and 10-6,  Sec t ion 1 0 . 4 . 1 . 2 :  Po l ic ies /Spec ia l  H a b i ta t  A reas

Policies 3 - 4 . 1 ,  3 - 6 . 2 ,  3 - 7 . 2 ,  5 - 2 . 2 ,  5 -6 .2  and 7 .6  are  r e d u n d a n t  and shou ld  be 

ci ted  j o i n t l y  (also shou ld  in c lud e  Po l icy 5 - 7 .4 ) .

Policies 3 -3 .1  and 3 -3 .4  shou ld  also be l i s ted  as pol ic ies a f fe c t i n g  Special  H a b i ­

ta t  A reas .

Policies 3 -2 .1  and 3 - 6 . 5  are  c i ted  i n c o r r e c t l y  re la t i v e  to th e  po l ic ies  as l is ted  on 

pages 3 -8  and 3-11 o f  the Plan, r e s p e c t i v e ly .

Policies 3 - 7 . 3 ,  7 -5  arid 7-6 shou ld  be l i s ted  as 3-7  2, 7-4 and 7-5  to be c o n s is ­

ten t  w i th  the  pol ic ies l is ted  on pages 3 -12 ,  7-6 and 7-6 o f  th e  Plan, r e s p e c t i v e ­

ly .

Page 10-3,  Sect ion 1 0 . 4 . 2 .1 :  S ubs is tence  Use A r e a s /P u rp o s e

Reference is made in t h is  sect ion to th e  " g r e a t  w e ig h t "  to  be acco rded  v i l lage  

res ide n t  comments r e la t iv e  to ac t i v i t i e s  p roposed  w i th in  the  " V i l l a g e  Area of



I n f l u e n c e . "  Th is  re fe rence  shou ld  be de leted c o n s is te n t  w i th  changes p r e v io u s ­

ly  adop ted  f o r  Pol icy 2 -B  on page 2 -5  o f  the  Plan and Sect ion 19 .60 .020 (c )  on 

page 60-1 o f  th e  Land Management Regu la t ions .

Page 10-9,  Section 1 0 .4 .2 .2 :  Subs is tence  Use A re a s /P o l i c ie s

Pol icy 3 - 7 . 4  shou ld  also be l i s ted  as a po l ic y  a f fe c t in g  Subs is tence  Use A reas .  

Pol icy  3 - 1 .3  is c i ted  i n c o r r e c t l y  r e la t iv e  to the  po l ic y  as l is ted on page 3 -7  of  

the  Plan.

Pages 10-9 and 10-10, Sect i on 1 0 .4 .3 . 2 :  Geophys ica l  Hazard  A re a s /P o l i c ies

Policies 5-4.1 (page 10 -9 ) ,  3 -5 .3  and 5 - 4 .5  are c i ted  in c o r r e c t l y  re la t ive  to the 

po l ic ies  as l is ted on pages 5-12,  3 -10  and 5-12 ot the Plan, respec t ive l  / .

The  Pol icy 5-4.1 c i ted  on page 10-10 o f  t h is  sect ion is i n c o r r e c t l y  numbered  and 

does not e x i s t  e lsewhere  in the  Plan. I f  t h is  po l ic y  is to be in c o rp o ra te d  in 

C h a p te r  5 and re ta ined in C h a p te r  10, we s ugges t  m o d i f y in g  i t  to the  fo l l o w in g :

" D r i l l i n g  in ac t ive  seismic fa u l t s  is p ro h ib i t e d  un less a p p ro p r ia te  m i t ig a t in g  

measures  are taken o r  no feas ib le  and p r u d e n t  a l t e r n a t i v e  is a v a i l a b le . "

Page 10 -11, Sect ion 1 0 . 4 . 4 .3 :  H is to r i c a l  and C uJttjraJ A r e a s / L ocat ion

We sugg es t  d r o p p in g  th e  p h ras e  "a com prehens ive  archaeolog ical  and Land Use 

I n v e n t o r y "  f rom  the  t h i r d  l ine in t h is  sect ion to el im ina te  any  c on fus ion .  I t  is
'' ' ■' • / •  7 V *



o u r  u n d e r s ta n d in g  t h a t  th e  des igna ted  " H is to r i c a l  and C u l t u r a l  A re a s "  are to 

in c lude  o n ly  "s i tes  th a t  a re  c u r r e n t l y  on ,  o r  t h a t  are a w a i t in g  ap p ro v a l  f o r ,  the  

Nat ional  R e g i s t e r , "  as spec i f ied  in Pol icy 4-1 on page 4-5  (and  page 10-11) .

Page 10-12, Sect ion 1 0 .4 .6 :  Special Area Maps

Sugges t  m o d i f y in g  t h i s  sect ion  to  the fo l low ing :

"Maps 2-10 in d ica te  the  genera l  locat ion o f  the  special  zon ing  areas where  

the  v a r io u s  Com prehens ive  Plan pol ic ies a p p ly .  These maps do not p ro v id e  

the  ac tua l  locat ion o f  the  special  area b o u n d a r ie s ,  and as a r e s u l t ,  the  

app l icab le  po l ic ies w i l l  be de te rm ined  on a c a s e -b y -c a s e  bas is .  The f ina l  

d e te rm ina t io n  r e la t i v e  to the  a p p l i c a b i l i t y  o f  a p a r t i c u l a r  po l ic y  wi l l  be the 

r e s p o n s ib i l i t y  o f  the  A d m in i s t r a to r .  The  A d m in i s t r a to r ' s  dec is ion may be 

appealed to  th e  P lann ing  Commission, as p r o v id e d  in Sect ion 19.60.071. 

Amendments  to th e  maps are cons ide red  major  changes to the  C om preh en ­

s ive  Plan and t h e r e fo r e  r e q u i r e  not ice ,  p u b l i c  rev iew  and hea r ing  be fo re  

th e  P lann ing  Commiss ion,  and f ina l  app ro v a l  o f  the P lann ing  Commission 

and B o rou gh  A s s e m b ly . "

Sugges ted  changes w ou ld  c l a r i f y  the in te n t  of  t h is  sec t ion ,  and a p p ro p r i a te l y  

set  ou t  the  re s p o n s ib i l i t i e s ,  appeal  process and amendment p rocess as th e y  

p e r ta in  to the  Special Area Maps.



P a g e  10-13, Section 10.5: Village A r e a s  of lnfluence

Reference is made in th is  sect ion to the  " g r e a t  w e ig h t "  to be accorded to  the 

know ledge  and expe r ience  of  res iden ts  o f  th e  a f fec ted  Area of  In f luence  in 

deve lopment  re la ted dec is ions.  Th is  re fe ren ce  shou ld  be de le ted cons is ten t  w i th  

changes p r e v io u s ly  adopted f o r  Pol icy 2 -B  on page 2-5  o f  the  Plan and Sect ion 

19 .60 .020(c )  on page 60-1 o f  the Land Management  Regu la t ions .

LAND M A N A GEMENT REGU LAT I O N S

Comments on pol ic ies in the  Regu la t ions o n ly  add ress  incons is tenc ies  w i th  po l ­

icies found  in the  Plan. Recommended changes to po l ic ies in the Plan shou ld  be 

inc luded  in the  pol ic ies sect ion ( C h a p te r  80) o f  the  Regu la t ions .

Page 10 - 1 , Sect ion J 9 . 1 0 . 0 2 0 ( d ) :__ Purpose

The w ord  " p r o h i b i t "  shou ld  be de le ted .

Page 20 - 3 , Section 19.20 .020: Definitions

The d e f in i t i o n  o f  "B e s t  Ava i lab le  T e c h n o lo g y "  shou ld  be mod if ied  to inc lude  a 

c o s t / b e n e f i t  c o n s id e ra t io n .  We s ugg es t  the fo l low ing  language:

"B e s t  Ava i lab le  Techno logy  means the tech n o lo g y  o r  techno log ies  t h a t  best



a p p l i c a n t  at  the  t ime of  a p p l i c a t io n ;  and t h a t  c ons ide rs  a cost  ve rsus  

b e n e f i t  a n a l y s i s . "

Page 20-3,  Sect ion 19.20.020:  D e f in i t io n s

c on s id e ra t io n .  We sugges t  "and  t h a t  c ons ide rs  a cos t  v e rs u s  b e n e f i t  ana lys is "  

be added at  the  end of  the  p re s e n t  d e f in i t i o n .

Page 20 - 3 , Section 19 . 2 0 .020:__ D e f in i t io n s

The  d e f in i t i o n  of "Coastal  A rea "  shou ld  be mod i f ied  to  be cons is ten t  w i th  the

t ion  is in cons is ten t  w i th  what  is o u t l i n e d  in phase II of  the b a c k g ro u n d  d o c u ­

ment fo r  the  CMP.

Pages 20-4 and 20 - 5 , Section 1 9 .20.020 :__ D e f i n i t ions

The d e f in i t i o n  o f  "Bes t  E f f o r t s "  shou ld  be mod if ied  to  inc lude  a c o s t /b e n e f i t

i; p roposed  Coastal  Management Program (CM P) .  As p r e s e n t l y  worded  the  de f in i



cumbersome po l i t ica l  p rocess  th a t  depends on th e  c u r r e n t  membersh ip  o f  the  

P lann ing  Commission and B o rou gh  Assemb ly .  P rospec t ive  b id d e rs  on Sta te  and 

Federal  Leases need to  know t h a t ,  i f  t h e y  are success fu l  on t h e i r  b id s ,  t h e y

w i l l  be able to c o n d u c t  oil and gas opera t ions  in accordance  w i th  the  lease

te rm s ;  a requ i re m en t  f o r  rezon ing  wou ld  create  p r o h i b i t i v e  u n c e r t a i n t y  f o r  these 

lease sales.  A rezon ing  r e q u i r e m e n t  wou ld  also be in v a l i d  as State and Federal

laws p reempt  the  f ie ld  o f  oil and gas ope ra t ions .

We propose the  fo l low ing  language :

"Use by  R ig h t  means a use p u r s u a n t  to a local ,  state o r  fede ra l  agency  

p e r m i t . "

Pages 20-12 and 20-13, Sec t ion  1 9 .20.020: D e f i n i t i ons

The de f in i t io n  o f  " s u b s is te n c e  use"  is vague and o v e r b r o a d .  A d m in is t r a t i o n  of 

the regu la t ions  t h a t  r e l y  on th is  d e f in i t i o n  cou ld  be a r b i t r a r y  and c a p r ic io u s .

We sugges t  the fo l low ing  language :

"Subs is tence  Use is a use and inc ludes  h u n t i n g ,  w h a l i n g ,  f i s h i n g ,  t r a p ­

p in g ,  cainping and food g a t h e r i n g . "

Pages 20-3 j t h r o u g h  20-13 , Sect ion 19L20 .020: D e f in i t ions

D e f in i t ions  shou ld  be p r o v id e d  f o r  the  fo l low ing  te rm s :  " M a n d a t o r y , "  " B e s t

E f f o r t s , "  and " B e n e f i c ia l "  po l ic ies ;  " h i g h w a y " ;  " s h o r e l i n e " ;  "gen e ra l  e n v i r o n -
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mental  c o n d i t i o n s " ;  " t o x ic  m a te r ia ls " ;  " u n t r e a t e d  sol id w a s te " ;  " p u b l i c  b e n e f i t " ;  

and " p u b l i c  p u rp o s e " .

Pages 30-5 and 30-6 ,  Sec t ion  19 .30 .062 :  E n fo rcem en t  O rde rs

T h is  p ro v is io n  creates w ide d i s c r e t i o n a r y  a u t h o r i t y  to  the  A d m in i s t r a to r ,  w h ic h ,  

i f  enac ied ,  w i l l  sub jec t  the  Deve loper  to the  po ten t ia l  f o r  a r b i t r a r y  and c a p r i ­

c ious act ions o f  the  A d m in i s t r a to r .  T h is  p ro v is io n  shou ld  be modif ied s ince  the  

a u t h o r i t y  de legated to a bo rough  b y  the  Sta te  le g is la tu re  does not in c lu d e  the 

pow e r  to regu la te  o r  d iscon t inu e  an a c t i v i t y  wh e re  State law a l ready  p reempts

th e  f i e l d ,  e . g . ,  oil and gas o p e r a t i o n s . Xh  e__b u_nden_of_p roof  shou ld  be o n - t h e —

A d m i n i s t r a t o r  s ince he /she  in i t ia tes  an ac t ion wh ich  cou ld  res u l t  in the  d e v e lo p ­

e r  be ing  d e p r i v e d  o f  r i g h t s .

We p ropose  the  fo l low ing  language:

" T h e  A d m in is t r a to r  may:

(a) recommend to the  P lann ing  Commission the d iscon t inuance  of  a c t i v i t y  

f o r  any  deve lopment  wh ich  does not  comply  w i th  the terms of  t h is  

T i t l e  19;

Cb) o r d e r  the removal  o r  abatement  o f  b u i l d i n g s  o r  s t r u c t u r e s  s u b je c t  to 

the  Revocable Development  Permit  P rov is ions  o f  Section 19.60.090; o r



(c )  o r d e r  any  act ion nece ssa ry  to e n s u re  compl iance w i th  all t h e  p r o ­

v is ions  o f  th is  T i t l e  19, i n c lu d in g  b u t  no t  l imi ted to ,  suspens ion  of  

Use Permits and Deve lopment  Perm its .

A n y  such en fo rcem ent  o r d e r  sha l l  be s ig ned  by  the  A d m i n i s t r a t o r  and 

served  upon th e  Deve lope r  o r  his agen t  o r  s u p e r v i s o r  on the  s i te  ( i f  

k n o w n ) ,  o r  ( i f  u n k n o w n ) ,  pos ted  in a consp icuous  place on the  s i te .  

T he  A d m in is t r a to r  shal l  t r a n s m i t  a copy  o f  the en fo rcem en t  o r d e r  to 

th e  Chairman o f  the  Commiss ion,  and shal l  keep a copy  t h e r e o f  in 

pe rm anen t  re c o rd .

Upon app l i ca t ion  of  t h e  D e ve lo pe r ,  o r  upon i ts own mot ion ,  the  Com­

mission shal l  rev iew  th e  en fo rcem en t  o r d e r  at  i ts n e x t  r e g u la r  meet­

in g .  The rev iew  shal l  be l im i ted  to  the  presence o f  v io la t ions  s ta ted 

in the en fo rcem ent  o r d e r ,  and in such rev iew  the  b u r d e n  sha l l  be 

upon the A d m in i s t r a to r  to p r o v e  t h a t  v io la t ion  does e x i s t  o r  d id 

o c c u r .  The Commission b y  re s o lu t i o n ,  may. mod i fy  o r  re s c in d  the 

en fo rcement  o r d e r . "

Pages 30-7 and 30-8,  Sect ion 1 9 ^ 0 .0 6 3 ^  V io la t ions ,  Penal t ies and Remedies

Th is  sec t ion p rov id es  th a t  an a g g r i e v e d  c i t izen  may in s t i t u t e  a c iv i l  ac t ion  to 

enjoin v io la t ions  of  the o r d in a n c e .  T h e  B o rough  shou ld  recogn ize  t h a t  the 

v io la t ion  o f  a zon ing o rd in ance  g e n e r a l l y  does no t  es tab l ish  a p r i v a t e  cause o f



act ion f o r  in d iv id u a ls  to en fo rce  th e  o r d in a n c e ,  absent  some un iq u e  and s u b ­

s tan t ia l  harm to such in d iv i d u a l s  r e s u l t i n g  f rom the  a c t i v i t y  c o n s t i t u t i n g  the 

v io la t i o n .

We sugg es t  the  fo l low ing  language :

In subsec t ion  (a ) ,  on the  f o u r t h  and f i f t h  l ines,  delete " o r  any  a g g r ieved  

c i t i z e n . "

F u r t h e r ,  th e  act ion to  enjoin a v io la t ion  may no t  be b r o u g h t  un less i t  can be 

es tab l ished  th a t  no adequate  legal remedy e x is ts .  For the sect ion to mandate to 

the  c o n t r a r y  is lega l ly  i n a p p r o p r i a te .  The  p r e s c r ip t i o n  th a t  c o u r ts  shal l  g r a n t  

i n ju n c t i v e  re l ie f  to r e s t r a in  v io la t ions  of  th e  o rd in a n c e  invades the  p r o v in c e  of 

the  j u d i c i a r y ,  in v io la t ion  o f  the  D o c t r in e  o f  the  Separat ion o f  Powers.

In t h is  r e g a rd ,  we p ropose  the  fo l l o w in g  m od i f ica t ion :

In subsec t ion  ( a ) ,  de le te  the last  two  sentences .

Page 4 0 - 5 , Section 19. '10.042: C o n s e rv a t io n  D i s t r i c t ,  Uses b y  R ig h t

Uses a u tho r iz ed  and p e rm i t te d  b y  the  s ta te o r  fede ra l  gove rn m en t  on s ta te  o r  

fede ra l  land should be u s e s - b y - r i g h t  r e q u i r i n g  no pe rm i t  f rom the  B o rou gh .
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We s u g g e s t  t h e  f o l l o w in g  l a n g u a g e :

" U s e s - b y - R ig h t .  T h e re  are no u s e s - b y - r i g h t  in the  C onse rva t ion  D i s t r i c t ,  

excep t  uses au th o r iz e d  and pe rm i t te d  b y  the  sta te o r  fede ra l  g o v e rn m e n t .  

These regu la t ions  o n l y  g o v e rn  "D e ve lo pm e n t" ,  and uses and ac t iv i t i e s  

exc luded  f rom the  d e f in i t i o n  of  t h a t  te rm may take place w i t h o u t  any  fo rm 

of regu la t ion  u n d e r  t h is  t i t l e . "

Page 40-6,  Se c t ion 19 .4 0 . 05?.: Reso u r c e Development  D is t r i c t ,  U s e s - b y - R ig h t

Al l  e x i s t i n g  and f u t u r e  s ta te  and federa l  oil and gas leases shou ld  be inc luded 

in the  Resource Development  D i s t r i c t .  F u r t h e r ,  uses a u tho r ized  and pe rm i t ted  

by  the  s ta te o r  fede ra l  g o v e rn m e n t  on sta te o r  federa l  land shou ld  be 

u s e s - b y - r i g h t  r e q u i r i n g  no p e rm i t  f ro m  the Bo rou gh .

We s ugges t  the fo l low ing  language :

" U s e s - b y - R ig h t .  Al l  deve lop m en t  ind ica ted  on state and f e d e r a l l y  a p ­

p ro v e d  deve lopment  p lans ,  and m inor  a l te ra t ions  the re to ,  and all uses 

au tho r ized  and p e rm i t te d  by  s ta te  and federa l  agenc ies,  are  u s e s - b y - r i g h t  

in the Resource Development  D i s t r i c t . "



Pages 40-6 and  40-7, S e c t i o n  19.40.055: R e s o u r c e  D e v e l o p m e n t  D i s t r i c t ,

A pp l ica t ion

An excess ive  amount o f  mater ia l  is s t ipu la ted  f o r  pe rm i t  a p p l i c a t io n s .  Th is  

shou ld  be reduced to in c lude  on ly  such in fo rmat ion  as necessary  f o r  the  Admin 

i s t r a to r  and Commission to assess the  overa l l  impact o f  a p ropo sa l .

We sugges t  the  fo l low ing  m od i f ica t ions :

Subi tem (b )  - "Schematic  d ra w in g s  and analyses of  all p ropo sed  o r  q u a ­

s i - p u b l i c  fa c i l i t i e s ,  and all o th e r  proposed s t r u c t u r e s ; "

Subi tem (c )  - de le te  e n t i r e l y .

Subi tem ( d , e )  - de le te  e n t i r e l y  as those are  r e q u i re m e n ts  w h ich  the  B o r ­

ough would  more a p p r o p r i a t e l y  p ro v id e .

Subi tem (g )  - de le te  e n t i r e l y  as th is  req u i re m e n t  w i l l  be s a t is f ied  in sub -  

item ( b ) .

Subi tem ( h )  - de le te  e n t i r e l y  as th is  r e q u i re m e n t  and sub i tem (c )  w i l l  be 

inc luded  in the r e q u i r e d  Maste r  Plan.

Pages 40-8 and 40-9,  Sect ion 19.40.097:  P rudhoe Bay and K u p a r u k  R iv e r

Resource Deve lopment  D i s t r i c t

The p u rpo s e  o f  th is  p r o v is i o n  is to ’g r a n d f a t h e r ’ in to  the  C o m preh ens iv e  Plan



e x i s t i n g  ope ra t ions  at  th e  Prudhoe  and  K u p a r u k  U n i t s .  Howeve r ,  as p r e s e n t l y  

d r a f t e d ,  th e  p ro v is io n  o n ly  inc ludes  Plan o f  Deve lopment  Maps. T h is  sect ion 

shou ld  b.e reworded  to read as fo l lows :

"Plans f o r  deve lopment  o f  u n i t i z e d  areas as ap p ro v e d  b y  the  State are

h e reb y  adopted as the  Maste r  Plan f o r  each D i s t r i c t  and uses a u tho r iz ed  

and pe rm i t ted  b y  the  Sta te  o r  Federa l  g o v e rn m e n t  on s ta te o r  fede ra l  lands 

are  u s e s - b y - r i g h t  r e q u i r i n g  no p e r m i t  f rom  the  B o ro u g h .  F u tu r e  leases 

issued b y  the  State are h e r e b y  rezoned to the  Resource Development

D i s t r i c t  and p ro v is io n s  above a p p l y . "

T h e  Milne Point  U n i t  shou ld  also be in c lu d e d  in th is  sec t ion .  An ana lys is  of  

the  level of  deve lopment  t h a t  has o c c u r r e d  at  Mi lne Point  sugges ts  i t  is more 

a p p ro p r i a te l y  g ro u p e d  w i th  the  P rudh oe  Bay and K u p a r u k  R iv e r  Un i t s  r a th e r  

than  o th e r  u n i t i zed  areas on th e  N o r th  Slope in v o lv e d  in e a r l i e r  stages of  

deve lopm en t .

Pago '10-9, Section 19. '10.OSS: Mi lne Po in t ,  G w y d c r  B a y ,  Duck  Is land ,  West

M ikke lsen  and Po in t  Thompson

T h is  sect ion shou ld  be mod if ied  to in c lu d e  all e x i s t i n g  and f u t u r e  sta te and

fede ra l  leases. The ra t iona le  f o r  th is  in c lus ion  is t h a t  once the  s tate o r  fede ra l

agencies have de te rm ined  t h a t  an area is a p p r o p r i a t e  f o r  resource  deve lopment ,  

s p e c i f i c a l l y  oil and gas,  then p r o s p e c t i v e  success fu l  b id d e rs  wi l l  be ce r ta in  th a t  

oi l  and gas ope ra t ions  may be c o n d u c te d  in accordance  w i th  the terms of  the



T h i s  s e c t i o n  s h o u l d  be  r ew o r d e d  to read  as f o l l ow s :

"Plans f o r  e x p lo ra t io n  and deve lopm en t  as a p p ro v e d  b y  the  State f o r  these 

and f u t u r e  u n i ts  are  h e r e b y  adopted as a p o r t io n  o f  the  Maste r  Plan f o r  

the  u n i t  and uses a u th o r i z e d  and p e rm i t te d  b y  the  State o r  Federal  g o v ­

e rnm en t  on s ta te  o r  fede ra l  land are u s e s - b y - r i g h t  r e q u i r i n g  no pe rm i t  

f rom the B o ro u g h .  U n i t i z a t io n  Plans o f  Deve lopment,  shou ld  deve lopment  

o c c u r ,  are  h e re b y  adop ted  as th e  Maste r  Plan f o r  each u n i t .  F u tu re  

leases issued b y  t h e  s ta te  are  h e re b y  rezoned to the  Resource Development  

D i s t r i c t  and p r o v is i o n s  above a p p l y . "

The  Milne Point  U n i t  shou ld  be de le ted  f rom  th is  .section and inc luded  u n d e r  

Sect ion 19.40.057.  (See comment u n d e r  Section 19.40.057 f o r  ex, l a n a t i o n ) .

Page 50-2 ,  Sect ion 19 .50 .040 :  A p p e als

T he  b u rd e n  of  p ro o f  shou ld  not  be on the  d e v e lo p e r ,  as an a g g r ie v e d  p a r t y .

Pages 60-2 and 60-3 ,  Sect ion  1 9 .60 .034:  C o nd i t ions

The p e r m i t t i n g  r e q u i re m e n ts  and cond i t ions  p roposed  fo r  oil and gas d e v e lo p ­

ment b y  the NSB have been p reem pted  b y  State and Federal  p e r m i t t i n g  r e q u i r e ­

ments and o v e r s ig h t  a u t h o r i t i e s .



Page 60-3,  Sect ion 1 9 .6 0 .0 6 1 (b ) :  G rou nds  f o r  Var iances

T he  terms " p u b l i c  p u r p o s e "  and " p u b l i c  b e n e f i t "  shou ld  be de f in ed  and shou ld  

inc lude  cons ide ra t ion  o f  s ta te  and nat iona l  in te re s ts .

Page 8C-1, Sect i on 19 .80.010:  I n t r o d u c t i o n

Sugges t  t h a t  th is  sect ion be mod if ied  to  the  fo l low ing  to  e ns u re  a c lea r  u n d e r ­

s tand ing  o f  i ts pu rpose  and c o n te n t :

" T h e  pol ic ies con ta ined  in t h is  C h a p te r  c o n s t i t u te  the  gu ide l ines  to be used 

in eva lua t ing  a p roposed  deve lopm en t  p ro je c t  f o r  app rova l  o r  den ia l .  Uses 

g r a n te d  by  r i g h t  wou ld  not  be sub jec t  to such an eva lua t ion .  T h e  D e ve l ­

opment Policies con ta ined  in the  Com prehens ive  Plan are res ta ted  here 

along w i th  c i ta t ions  to th e  re le v a n t  pol ic ies in the  P lan . "

Pages 8 0 -1_ J h r u  80-3 ,  Sect ion 1 9 .8 0 .0 2 1 :__ Pr o h ib i t e d D e ve lopm en t /M an d a to r y

Policies

Item (c )  - not  c i ted  c o n s is te n t  w i th  Pol icy 3 - 3 .3 .  Reference to  " B o ro u g h

Coastal  Management  P rog ram "  shou ld  be rep laced w i th  "A laska  

Coastal  Management  P r o g r a m . "

Item ( f )  - f o r  c o n s is te ncy  shou ld  de le te  " is  p r o h i b i t e d "  at  end o f  Po l icy.

Item (g )  - f o r  c o n s is te n c y  shou ld  de le te  " is  p r o h i b i t e d "  at  end o f  Po l icy.
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I tem ( i )  -  shou ld  be de le ted f rom  th is  sect ion and added to Sect ion

19.80.031 since i t  is a "B e s t  E f f o r t s "  Po l icy .

I tem ( k )  - not  c i ted  c o n s is te n t  w i th  Po l icy  7-3 .  T he  w o rds  " loca ted  a n y ­

whe re  w i t h i n "  s hou ld  be de le ted  f rom  t h i r d  l ine and replaced

w i th  the  w o rd  " i n . "

T h is  sect ion shou ld  also c i te  the  f i r s t  p a r t  o f  Pol icies 3 - 4 .2  and 5 -2 .3 ,  and

Pol icy  3 -7 .3  as m anda to ry  po l ic ies .

Pages 80-3 t h r u  80-5 ,  Sect ion 1 9 .80 .025: R e g u [ red  Fea tu r e s; /M anda to r y  Pol icies

Item (b )  - not  c i ted  c o n s is te n t  w i th  Po l icy  3 - 5 . 3 .  Note d i f f e re n c e  in

c i ta t ion  f o r  v a r ia n c e  re q u i re m e n ts  (one o r  th e  o t h e r  shou ld  be

c h a n g e d ) .

i

I tem (g )  - not  c i ted  c o n s is te n t  w i th  Pol icies 5 - 3 .2  and 3 - 8 . 3 .  The  words

"un less  p u r s u a n t  to Plan po l ic ies removal  is more ha rm fu l  than 

n on - rem ov a l "  s i o u l d  be added to  the  end o f  the  Pol icy to be 

c o n s is te n t .

T h is  sect ion shou ld  also c i te  Po l icy 5 - 2 .4 .



Page 80-5,  Section 19 .80 .030:f Bes t  E f f o r t s  Pol icies

I tem (b )  shou ld  be modif ied to  the  fo l low ing  to in c o rp o ra te  th e  concep t  of  

m i t i g a t io n :

" T h e  A d m in is t r a to r  de te rm ines  t h a t  the  Deve loper  has used his bes t  e f fo r t s  

to comply w i th  th e  po l ic y  t h r u  m i t iga t ion  o r  o th e rw is e ,  and t h a t  t h e re  is 

no feas ible and p r u d e n t  a l t e r n a t i v e  to th e  p roposed  d e v e lo p m e n t . "

Pages 80-5 t h r u  80-8,  Sec t ion 1 9 .80 .031: P ro h ib i te d  Dev e lop m e n t / B est  Ef f o r t s

Policies

I tem ( f )  - not  c i ted  c o n s is te n t  w i th  Pol icy 3 - 3 . 4 .  Note d i f f e r e n c e  in Map

re fe re n c e s .

Item (g)  - the  f i r s t  p a r t  o f  t h i s  c i te  "Deve lopm en t  on a sho re l ine  th a t  does

not r e q u i r e  a s ho re l ine  loca t ion"  shou ld  be de le ted f rom th is  

sect ion and in c lud ed  in Sect ion 19.80.021 as a m anda to ry  p o l ic y .

The  balance of  th is  c i te  " L a n d f i l l s ,  Fuel o r  t o x ic  m a te r ia l ,  s t o r ­

age areas and dumps on o r  near  a s h o r e l i n e . "  shou ld  be re ta ined

as item (g )  in th is  Sect ion (1 9 .80 .031 ) .

Item ( k )  - not  c i ted  c o n s is te n t  w i th  Po l icy 3 - 6 . 7 .  The w o rds  " r e s o u rc e

e x t ra c t i o n "  shou ld  be rep laced w i th  " m in e . "
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a " B e s t  E f f o r t s "  Po l icy ,  b u t  r a t h e r  be inc luded  in Section 

19 .30.040 as a r e q u i re m e n t  to  minimize impact.  A lso ,  th e  po l icy  

as c i ted  here is not  cons is te n t  w i th  the  f i r s t  p a r t  o f  Pol icy 4 -3 .

Item (p )  - th e  Map and Sect ion re fe rences  shou ld  be in c lud ed  in th is  c i te

cons is te n t  w i th  Pol icy 5 - 4 .1 .

I tem (q )  - Po l icy 7 -5  shou ld  not be c i ted  in t h is  sect ion as a "B e s t  E f f o r t s "

p o l i c y ,  b u t  r a th e r  be inc luded  a long w i th  the  iden t ica l  pol ic ies in 

Sect ion 19.80.040 (see Item (c )  on page 80 -11 ) .

I tem (n) - t h e  f i r s t  p a r t  of Po l i c y  4-3 s h o u l d  no t  b e  c i t e d  in t h i s  se c t i o n  as

Item ( r ) T h e  Pol icy c i ta t ion  shou ld  be 7-4 r a th e r  than 7-5.

Item (s ) - not  c i ted  c ons is te n t  w i th  Pol icy 8 - 2 . 2 .  Note th a t  all w o rds  a f te r

"R esou rce  deve lopment  w h ic h "  are m isquo ted .

I tem ( t )  - not  c i ted  c ons is te n t  w i th  Pol icy 8 - 1 . 2 .  The wo rds  "un less

res iden ts  o f "  shou ld  be rep laced w i th  " i f "  and "n o "  shou ld  be 

rep laced w i th  " a n . "

Th is  sect ion shou ld  also c i te  the  second p a r t  o f  Po l icy  4 -3 ,  and Pol icy 5 -5 .6 ,  as 

" B e s t  E f f o r t s "  po l ic ies .



Pages 80-8 th ro u g h  80 - 1 0 , Sect ion 19 .80.032:  Requ i red  F e a tu r e s / " B e s t  E f f o r t s "

Policies

Item (e) - Pol icy 5 -5 .7  shou ld  not  be c i ted  in t h is  Sect ion,  b u t  r a th e r  be

in c luded  in Sect ion 19.80.031 as a "P ro h ib i t e d  D e ve lo p m e n t /B e s t  

E f f o r t s "  Po l icy .

Item ( f )  - not  c i ted  c o n s is te n t  w i th  Po l icy  5 -4 .5 .  The wo rds  " t h i r d  p a r t y "

shou ld  be added a f t e r  " I n d e p e n d e n t "  in the  f i r s t  l ine .

Pages 8 0 - 10 and 8 0 - 11, Sect ion 19 .80 .040 :  M in im izat ion o f  N ega t ive  Impacts

Item (b )  - Pol icy c i ta t ion  f o r  Po l icy  5 - 7 .5  shou ld  be 5 -7 .4 .  A lso ,  Pol icy

c i ta t ion  shou ld  in c lu d e  Po l icy 7-5.

Item ( d )  - not  c i ted  c o n s is te n t  w i th  Pol icy 5 -4 .2 .  T he  w o rd s  "oceanic

s to rms,  sea waves ,  ice g o u g in g  and o v e r r id e ,  and s h o re "  shou ld  

be de le ted .

T h is  sect ion shou ld  also c i te  th e  f i r s t  p a r t  of  Policy 4 -3 ,  and Po l icy  5 - 4 .6 ,  as 

po l ic ies to minimize nega t ive  impacts .

Pages 80-11 t h r o u g h  80-13 , Sec t ion 19. 8 0 . 0 5 0 :  B e ne f ic ial Impacts

not c i ted  c o n s is te n t  w i th  Policies 3 -5 .2  and 5 - 2 .1 .  The  w o rds  

" ,a s  methods o f  m in im iz ing  nega t ive  impacts on th e  e n v i r o n m e n t "  

shou ld  be added at  the  end o f  th is  po l icy .

Item (a)



I tem (b )  - Po l icy 3 - 6 . 4  is a p p r o p r i a t e l y  c i ted  in Sect ion 19 .80.040 and

th e r e fo re  th is  c i te  s hou ld  be de le ted .  A lso ,  note t h a t  th e  c i te  in 

t h is  sect ion is no t  c o n s is te n t  w i th  Pol icy 3 - 6 . 4 .

Item (c ) - no t  c i ted  c o n s is te n t  w i th  Policies 3 -8 .4  and 5 - 3 .3 .  T h e  wo rds

"Des ign  and main tenance o f "  shou ld  be de le ted  and all the  words  

a f t e r  " w h i c h "  are  m isquo ted .

Item (d )  - the  w o rd  " n o r "  shou ld  be " n o . "

Item (e) - not  c i ted  c o n s is te n t  w i th  Policies 5-6.1 and 7-6 .  The  wo rds

" I n c o r p o r a t i o n  o f "  shou ld  be replaced w i th  "D e ve lo pm e n t"  and 

the  w o rds  " , o r  j o i n t  use o f  t r a n s p o r ta t io n  f a c i l i t i e s "  shou ld  be 

added at  the  end .

Item ( f )  - no t  c i ted  c o n s is te n t  w i th  Policies 6-1 .1  and 8 - 1 .1 .  Should  read

"D eve lopment  w h ich  employs local Bo rough  res iden ts  in c o n ­

s t ru c t io n  and deve lopm en t  a c t iv i t i e s  o r  i ts w o rk  f o r c e . "

I tem (g )  - no t  c i ted  c o n s is te n t  w i th  Policies 6 -1 .2 ,  8-3  and 6 - 3 .3 .  The

words  "U t i l i z a t i o n  o f "  shou ld  be rep laced w i th  "Deve lopm ent  

w h i c h . "

Item (h )

Item ( i )

not  c i ted  c o n s is te n t  w i th  Pol icy 6 - 1 .3 .  The  w o rds  " In c o rp o ra t io n  

o f "  shou ld  be rep laced  b y  "Deve lopment  w h i c h . "

The  w o rd  " r e la t e d "  s hou ld  be " r e la t e s . "



I tem ( k )  - no t  c i ted  c ons is te n t  w i th  Policies 6 -3 .2  and 8 -2 .1 .  T he  wo rds

Ut i l i za t ion  o f  shou ld  be rep laced  w i th  "Resource  deve lopment  

w h i c h , "  the  word  "bus inesse s "  s hou ld  be " b u s i n e s s , "  and the  

w o rds  "as s u p p l ie rs  o r  s u b c o n t r a c t o r s "  shou ld  be rep laced w i th  

" i n  i ts o p e r a t i o n s . "

I tem (m) - no t  c i ted  c ons is te n t  w i th  Po l icy 6 - 4 . 2 .  The wo rds  "U t i l i z a t i o n

o f "  shou ld  be rep laced b y  "D eve lopm en t  w h i c h . "

I tem (o)  - no t  c i ted  cons is te n t  w i th  Pol icy 9 -2 .  T he  words  "Deve lopment

wh ich  resu l ts  in an"  shou ld  be added at  th e  b e g in n in g .

j l p :  bsw 
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