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MEMORANDUM

To: Nancy Groszek, A.A.
State Affairs Committee

From: Cherie Shelley
Executive Director

Subject: SB 90

Date: April 3, 1981

You have asked me to review the provision in this bill pro-
viding for disclosure of personnel records of public employees
and applications for public employment.

Initially it should be noted that some of the it .ttcrs enumerated for
disclosure are already made available, e.g., salary and job des—

criptions. However, background information provided 1in an ap-—
plication for employment or otherwise 1is submitted with a reasonable
expectation of privacy. This legislation would defeat that

expectation of current employees who accepted their positions
with this understanding, express or implied, 1in mind.

It should be noted that the Alaska Constitution, Article 1,
Section 22 guarantees all persons 1in this State the right to

privacy that "shall not bo infringed." The Alaska Supreme Court
has provided some guidance 1in determining what 1is "private"
information 1in Falcon v. Alaska Public Offices Commission , 5/0
p-2d 469 (AK 1977";. If UT k information "which a person desires

to keep private and which, if disseminated, would tend to cause
substantial concern, anxiety or embarrassment to a reasonable
person.,"™ then it is protected by this provision. Tills becomes
expoc.iu.lly important when one considers the provisions providing
for disclosure of disciplinary action and performance evaluations.

Of course, once some information is protected by this right of
privacy, it is not automatically barred from di.sc.lo jure. What

must then be done 1is compare the 1invasion of privacy, 1its nature
and extent, with the strength of the state interest .in disclosure-
Fa lcon, p. 476. In the circumstances now under consideration, it
seems- the state®"s interests are not served by. disclosure.
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The obvious opportunities for interference in the state"s efforts
to encoura and assist its employees in improve g performance
will hinder nonest efforts to reach this goal. A reviewing
supervisor will be less likely to be free and frank in the
evaluation process knowing his or her comments may one day appear
in the newspaper. On the other hand, a person may be subjected
to ridicule and embarrassment in the community if those comments
are less than complimentary, whether true or not.

The mere fact that a person accepts employment with the state
should not operate to deprive that person of treatment in a
dignified, respectful manner. Noone disputes the"public
interest in seeing that the state®s business is handled in an
efficient manner, but this provision will operate against that
interest.

"Public officials must recognize their official capacities

often expose their private ives to public scrutiny. However,
we see a great difference between “unavoidable exposure®™ and
"compelled disclosure."" Advisory Opinion on Constitutionality

of 1975 PA 227, 242 N.W. 2d 3, 19 (Mich. 1976), cited at 570
P. 2d 474.

The point where freedom of information is no longer beneficial to
the effective conduct of state business has been passed in this

bill. The need for privacy 1in matters as sensitive as these
should not be overlooked. "Some aspects of the lives of even
the most public man fall outside the area of matters of general
or public concern.”™ Rosenbloom v. Metromedia, Inc., 403 U.S.
48 (1971).

Finally, it should be noted that the question of whether employ—
ment applications are "public information" 1is currently being
reviewed by the State Supreme Court. City of Kenai v. Kenai
Peninsula Newspapers, 1Inc., S. Ct. no. 4954. This decision

will undoubtedly shed further Ilight in this area.
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January "2, 1981

M EMORANTDUM

TO: Senator Vic Fischer, Chairman
Senate State Affairs Committee

FROM: Senator Charles H. ParrQ.

SUBJECT: Senate Bill No. 90

The following s a brief summary of the key points in SB 90
relating to privacy and public information.

Section 010 gives the State policy of openness, and is
also found iIn existing statutes dealing with the
open meeting clause.

Section 015 provides that all records are open to Inspec-
tion and copying, and provides that fees must be
limited to reasonable costs of duplication.

Beginning with (e) at page 2, line 23, there i1s a list
of 1tems which are exempted from disclosure. These
may be grouped as protecting the right of privacy
guaranteed iIn the Alaska Constitution, or as matters
of public policy where the Legislature has found the
greater benefit to be withholding information.

Section 020, beginning on page 6, provides that a record
which can be made open by deleting certain confi-
dential parts will be released after the deletions
are made. It also says that refusal to release
records must be made In writing.

Section 025 establishes a mechanism tor obtaining a court
order to require the government agency to release
the information. A court may examine the records

In canera to determine whether they should or should
not be released.

Section 035 gives a civil cause of action against a per-
son wrongfully withholding records, and protects
the person who is withholding them in good faith.



Senator Fischer -2-

Section 040 1is the definition section.

Sections 2 and 3 of the bill, beginning on page 9, line
22, deal with the State open-meeting law and remove
the authority of a municipality to hold executive
sessions other than in accordance with State law.

CHP:vc

January 29, 1981



/whmxt/VM” liocliah Public
Broadcasting Corporation

P. 0. Box 484, Kodiak, Alaska 99515 (907) 486-3181

Febuary 12,1981

Senate Affairs and Judiciary Committee
Pouch Vv (MS 3100)
Juneau, Alaska 99811

Honorable Chairperson:

I would like to submit this as written testimony in addition to the oral
testimony | presented during the teleconferance on Senate Bill 90.

Overall, | am in favor of the bill. I am the News Director at KMXT
radio, and former News Director at KFSK radio in Petersburg. Both
KMXT and KFSK are members of the Freedom of Information Task
Force.

On page four of the bill (40.25.015 (e) 13 (a,b,c)) 1 am concerned
about who is going to determine what wijll "interfer with enforcement
proceedings;", as well as the other conditions listed. Many of the
requests for information in this area will be made to the Police Chief.
If he/she is the final word on the meaning of these conditions, this
could lead to abuse. A system for appeal should be given in the bill.
The appeal process would probably end in the courts.

40.25.015 17 | and J, on page 6, may clear up the above concerns.
Both of these sections are very good!

On pages 7 and 8 (40.25.025) the section offers a Superior Court

injuction as enforcement. In Anchorage, Fairbanks, and Juneau this
would work weli. However, in smaller communitiesthis is difficult.
Kodiak does have a Superior Court, but the judge also covers the
Dillingham area, which means he is out of town frequently. In Peters-
burg the Superior Court judge comes to town once a month for two
days.

This section of the bill would require a Petersburg resident to travel to
Juneau, or to hire an attorney. | would recommenda proceedure that
would allow the Magistrates office to do the initial paperwork. The

burden would then be on the court system to contact the Superior
Court. This does, unfortunatly, place the extra work on an already
overworked court system.

An alternative would be to make violations of the bill a misdemenor
offense. A complaint court be sworn at the District Court level and the
normal justice system would take over. The question of an injuction is
not addressed in this plan, however.

My major concern with this section is that small town citizens have the
same opportunity for enforcement as do their city counterparts.

KMXT Is a member of the Alaska Public Broadcasting Commission and National Public Radio



/vvhrnxt/wo\ [™odiak Public
Broadcasting Corporation

P. O. Box 484, Kodiak, Alaska 99615 (907) 486-3181

On pages 9 and 10 | think section 3 44.62.310 (c) (3) is a very good
change to the current statute. This would still allow executive sessions
but eliminate the chance for easy abuse. This would reduce the
number of unnecessary executive sessions.

Thoughout the bill | would recommend the pronouns "he","him" and
"his" be changed to "he/she","him/her" and "his/hers". Often it is a
City Clerk who is the custodian of records. Traditionally womer. are in
this position.

The area of "admiristrative fees" needs to te adressed. A women in
Kodiak recently tola me she was charge a $20 "administrative fee". She
explained that she copied the information she needed by hand, but was
still charged, this was justified by the agency as payment for the time
of the employee whc watched her. This is, | a violation of the
spirit of th» > bill.

I would also like to recommend a poster be prepared that would simply
outline: 1) How to request information/copies. 2) Costs per page.
3) The public's right to know. 4) And what to do for enforcement.

This poster could be up in all state offices that have records, City and
Borough Clerks offices, and courts. This would be an easy way to
inform the public of its rights.

Ir. conclusion | will quote from the bill and AS 44.62.312 (5) "THE
PEOPLES RIGHT TO REMAIN INFORMED SHALL BE PROTECTED SO
THAT THEY MAY RETAIN CONTROL OVER THE INSTRUMENTS THEY
HAVE CREATED."

Thank You.

Sincerly,

Jon Newstrom

(TJews Director

cc: Freedom of Information Task Forse

Kodiak Daily Mirror
KFSK Radio, Peterburg

KMXT Is a member of the Alaska Public Broadcasting Commission and National Public Radio



CENTRAL ALASKA
BROADCASTING. INC.

Duane L Triplett
February 9, 1981 President and

General Manager

Senator Vic Fischer

Senate State Affairs Committee
Alaska State Legislature
Juneau, Alaska 99811

Dear Senator Fischer,

Let me take a few moments of your time to comment on Senate Bill 90
as it was introduced on January 15, 1981.

On behalf of KIMO-TV and 1its President, Duan"e L. Triplett and its
News Director, John Vallentine, 1 would I”ke to express our support
for SB-90 with the fallowing exceptions:

1) Most "exceptions™ to the act are based on the
right of privacy and guarantees no unjustifiable
intrustians. A clear definition of this right
should be included and used as the basis for the
legislated exceptions.

2) On page 3 at line 22, Sec. 40.25, 015(c)(8) is
much to broad and should be stricken.

3) On page 4 at line 11, Sec. 40.25, 015(13) appears
to exclude tliosc records prepared by a police

officer at t/ie time the action is taken. This
implies that only "filtered"” versions, 1if any
would be available. Our free society depends on

free press having the information on the
activities of our government especially our law
enforcement agencies.

The Soci"iy of Professional Journalists, Sigma Delta Chi, Fairbanks
Chapter, has recommended to you that independent contractors paid
with government funds should be included in the definition of
governmental unit. I could support that position only to the extent
that those records pertinent to a government contract might need to
be available but certainly those nongovernment contract related
acti\"i ties of independent contractors should not be included.

..continued

KIMO T.V. -
Studio Op nations Center CENTRAL ALASKA Seattle-Recording Studios
3910 Old Seward Highway BROADCASTING. INC. 11 sw tooth
Anchorage, Alaska 99503 : Seattle. Washington 98146
2700 East Tjdor Road

Phone (907) 279-9437 Phone (206) 762-2369

Anchorage. Alaska 99507



Senator Vic Fischer
February 9, 1981
Page Two

In conclusion, please consider th*t the "business of the people”(our
government) is the peoples business. We, they, have a right to know.
Do not confuse this issue as one only for the rights of reporters.
The mass media happens only to be the most visible of petitioners.
Thank you for this opportunity for input.

DLG:bke

Sincerely yours,

CENTRAL ALASKA BROADCASTING, INC

David/L .~Geesi-n,
Director of Community Affairs



Society of Professional Journalists

Farthest North Chapter Sigma Delta Chi
Box 74573
Fairbanks. Ak. 99707

February 1, 1981
Sen. Vic Fischer
State Legislature

Pouch V
Juneau, AK 99811

Dear Sen. Fischer:

I understand that my written testimony arrived via telecopier barely legible.

IF | knew who to blame | would get you an apology. Lacking that, | apologize
that there wasn't more time to mail it down in time for the hearing. | hope
this arrives in advance of the teleconTerence on Thursday. |If not, | plan to

be present in Fairbanks for the hearing and will present this testimony orally
if you have not received it ard any additional comments if you have.

If there is anything | or the Tc)k Force can do to help pass this important
legislation we stand ready to help. Please don't hesitate to call on us.

Again, my apologies.

Sincerely yc irs,

Dean M. Gottehrer
Chairman
Alaska Freedom of Information Task Force

Dedicated to Professionalism in Journalism



Soclety of Professional Journalists

Farthest North Chapter SigmaDeltaChi
Box 7-1573

Fairbanks. Ak. 93707

January 26, 1931

Members

Senate State Affairs Committee
Alaska State Legislature
Juneau, Alaska

Dear Committee Members:

On behalf of the Alaska Freedom of InformationTask Force, Ithank you for the opp¢
to submit written testimony on Senate Bill SO. The FOl Task Force was organized by the
Farthest North C.iapter of the Society of Professior , Journalists and numbers nearly 40
members, among t;.cm most of the state's daily newspapers, many weekly papers, broadcast
stations, magazines and other media organizations. The Task Force is dedicated to seeking
the passage of a Freedom of Information bill that will bring government out of the shade
where the people's business is being hidden and keep it in the sunshine where that is
presently the case.

I hala urged our members to judge any proposed legislation against the current law. On
that standard | believe S3 90 rates high. It includes .all branches of state government,
co.ors municipal and borough governments and provices for speedy access to inspect
government documents. Generally, it sides with frr.e and cpmi government so that the peep!
r~y !;nov: what is being cone in their nam;. For the most part the e/ulusions listed in the
bill are rational and legitimate and balance the sometime: coirlicti.g rights of freedom
ov information and the right to privacy of the individual.

There are, however, seme areas of the bill we would like to see changed. Presently the
bill contains no definition of the richt o-' privacy, W believe the Legislature, follcwir
t!lr constitutional mandate should define t.nat right. Ke suggest the following definition
from the Restatement of Torts: Privacy is that right of an individual to be protected
aniinsi publicity of a matter concerning that individual's private life when the matter
publicized is of a kind that (a) would be highly offensive to a reasonable person and (b)
is not of legitimate concern tothe public.

We believe the exclusion listed in Sec. 49.25.0:5 (e)(3) should be stricken from the bill.
It is of such a general nature that many records the Legislature would probably want
public could be withheld under that exclusion. Sec. 40.25.015 (13) concerns us for two
reasons. First, it potentially excludes original entry police reccrds--those documents
completed when a suspect is taken into custody. One of the roles of the press historical!
has been to see that r.o individual is held by the nolice unjustly and closing original
entry records makes that a much greater potential hazard. Second, (C) of (13) speaks of
an unjustifielle intrusion into a person's right of privacy. If that language is to
remain here and in other sections of the bill we believe a definition is needed of what
is a justifiable intrusion. Since that seems almost impossible, we would prefer to see

Dedicated to Professionalism inJournalism -=--=-————— e
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that language removed. Ke don't want to see the police or other governmental unit
employees left with the impression that anything unflattering is private.

In a suit for disclosure, the burden of proof should rest with the governmental unit
to prove it was required not to release requested information. The courts should be
instructed to presume in favor of disclosure.

Each governmental unit should be required to keep a file of letters of denial of
information requests that should itself be public. This would allow easy monitoring of
governmental units to determine whether they are complying with the law.

The .bill does not clearly include computer maintained records as it should. The section
defining records should be amended to include "information stored in a computer system."
Independent contractors paid with government funds should also be included in the bill's
coverage. The definition of governmental unit should include "independent contractor
paid with public money in whole or in part and under ti a supervision of any of the above
groups or units."

Whether the state should charge for document copies and how much is a question that has
plagued us for some time. Some members believe the media should not be charged since
they are doing the public's business when requesting documents while researching a story.
Others are willing to pay. No one, however, believes a governmental unit should charge
more than the actual cooying cost. The method contained in the Governor's proposed
regulations is a good compromise. Each requestor receives 20 pages free of charge in
any 24 hour period. Above that the charge is 10 cents per page. Currently a great
variety of charges exists among agencies. It would help MI if the Legislature standardi
these charges.

Finally, one last concern. Sec. 4 of the bill on page 10 makes a rood faiuh reliance on
AS 40.25 or other law governing confidentiality of public >acords a defense against the
crime of tampering with public records. This defense should be clearly 1linitea as
applying only to impairing the availability of a public record and net to any of the
other actions listed in AS 11.55.820.

The tasu you have before you is not an enviable one. You will be urged to exclude this
or that branch of government, this cr that agency, one or another of a multitude of
types of records from coverage under the bill. As you address each of these requests,

I ask that you recall that all of these govs-'T.ir.ental units exist because they are support
with public monies. Ths public imj o right to know wh.ee is being done with these funds.
Government in the sunshine is best for all people. Keeping government open primarily
benefits the pnople--not the media. Remember that 75 percent of all requests under

the federal f, eedom of information laws come frcm non-media sources and only 25 percent
from the media.

Sincerely yours,
N /

A?

Dean Gottehrer

Chairman
Alaska Freedom of Information Task Force
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fVic - your role is to thank the witnesses and to ask questions. Debra will control
the £ 1 ow

-.. M | T
1) Opefr® the meeting. Mention that this is a State affairs Conmittee all-sites

teleconference on SB 90* /Introduce vaurself and the members absent and Dresent.
----------------- 8W\NJ'[Y, OOU&T77X, ettt fUMSTA
2) Summary of the bill « Hu iiiJTfrf fiffil

« sB INentitled "an Act relating to privacy and public information; and
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure™ is a
bill dealing with the disclosure of documents in the possession of the Alaska
Stj.:e government. #Fmnnterij it wnnlri h& mii;Tinh-"n rrrrdrm nf Tnformatrnn Ant
The intent of SB 90 is that all documents in the possession of governmental units
belong to the public. ThifiLbill provide for exclusions when disclosure would
infringe on the right to privacy of the individual. The right of privacy is
guaranteed in our Alaska Constitution. Thé& bill outlines the procedures for speedy
access to inspect md duplicate documents and to delete confidential information.
It establishes a me hanism for obtaining a court order to require the government
to release the information and provides for a civil cause of action against a person
wrongfully withholding records” This bill covers all branches of state government
including municipal and borough governments..

A bill of this same subject was first introduced in 1972 and has gone througlVv”
numerous revisions.JLast week, our conmittee heard testimony from Juneau. Basically,
atlT~people spoke in favor of the concept of the bill, but numerous amendments were
proposed. Our committee is scheduling a mark-up session, Tuesday evening February 17,
at 7=00 PM in Juneau. If you do not have the opportunity to”pfesent your views
today, you may sent written comments to my office. Your Legislative Information Office
has i) address and phone number.

ke-ovor~ta. Debra -so-thnt-nho can-poll the number of people who want
to testify. - _

Limits Wy m rTeF V V f- 3 w -
4) Limit the amount of time for each person to testify.

NOTE: Listen for Lucinda Hites from Sitka. She has the tendency to ranble.
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COMMENTARY TO PROPOSED
COMMITTEE SUBSTITUTE FOR
SB 90

Sec. 40.25.010. State Policy.

No change from SB 90.

Sec. 40.25.015. Records To Be Open To Inspection.

The reference to "exceptions™ 1in the title has
been eliminated since a separate exemption section now
appears 1in sec. 40.25.030. The reference to inspections
that infringe on a person®s right to privacy has been deleted
from subsection (a) since a separate exemption on this
subject appears in sec. 40.25.030
amended to allow a person to receive 20 pages of a record
copied without charge during any 24-hour period and to

permit the waiver of fees in rhe public interest.

Sec. 40.25.020. Duties Of Go-rcrnmental Unit.
This new section taxes theplace of Sec. 40.25.020.
Requests For Records, 1in SB 9C. It provides a reasonable

time frame for an agency to search for, Jlocate and determine
whether a record is subject to disclosure. It also allows
sufficient time for the agency to determine whether a specific
exemption to disclosure applies and, 1in particular, whether
disclosure would constitute an unvrarranted invasion of
personal privacy. The time frame specified is consistent

with the administration®™s recently proposed procedural

regulations on public information as well as CDHB 131



(Judiciary, 1977) and SCS CSHB 75. (1980). It does, however,
add a fourth circumstance justifying extension of the ordinary
10-day period in which to respond to a public request: the
need to notify a person and provide him with an opportunity
. to be heard when his privacy interests may be invaded through

disclosure of the record. See sec. 40.25.030(c).

Sec. 40.25.030. Exemptions.

This section lists 12 exemptions from the duty to
make records public.

Exemption (1) now includes records exempt from
disclosure by federal law and regulation (which are currently
exempt from disclosure under existing law) as well as records
exempt from disclosure by court rule.

Exemption (2)(tax returns) vremains identical to
former exemption (2), but the clause pertaining to subject
access has been deleted as the issue of subject access s
covered generally under SI>C. 41. 25.040 .

Former exemptions (3)-(8) are now covered under
the general privacy exemption in exemption (12) and are
discussed under the commentary pertaining to that exemption.

Former exemption (9)(archival records) now appears
without change as exemption (3).

Former exemption (10) (library records) now appears
without change as exemption (4).

Former exemption (11)(trade secrets) now appears
as exemption (5). The exemption has been redrafted to
conform more closely with the companion federal provision

-2-



and tc protect trade secrets and other confidential business
information developed by government. The term "trade
secrets”™ 1is intended to include any formula, pattern, device
or compilation of information which is used in a commercial
setting which gives the owner an opportunity to obtain an
advantage over competitors who do not know or use it.

The definition of the term confidential has been
clarified by several major cases arising under tb< federal
exemption, and those cases should serve as persuasive
authority in interpreting the Alaska provision. Material
has been held to be confidential if: (D) it would not
customarily be released to the public by the person from
whom it was obtained, Sterling Drue, 1Inc. v. FTC, 450 F.2d
598, 709 (D.C. Cir. 197].); (@) disclosure would impair an
agency"s ability to obtain similar information in the future,
National Parks & Conservation Association v. Morton, 498
F.2d 765, 770 (D.C. Cir. 1974); or (3) disclosure would
cause substantial harm to the competitive position of the
person from whom the information was obtained, National
Parks & Conservation Association v. Klepoe, 547 F.2d 673,
679 -(D.C. Cir. 1976)

Former exemption (12)(test questions) now appears
as exemption (6) and has been narrowed to provide that the
exemption only applies if disclosure would compromise the
objectivity of the examination process.

Former exemption (13)(law enforcement files) now
appears as exemption (7). The 1introductory section has oeen

modified slightly to more closely parallel the corresponding

-3-



section in the federal act with the general reference to
"other governmental unit” eliminated. Former subsection (H)
has been deleted as unnecessary as the exemption is already
covered by exemption (1).

Paragraph (G) of former exemption (13)(crime
victims) has been deleted as it implies that the names of
victims of crimes other than sexual assault are subject to
public disclosure. In the proposed committee substitute the
names of all crime victims would be protected from disclosure
under both exemption (12) and subsection (h) of this section,
until open court proceedings were initiated where the
victim was identified. The right of the public to know
other basic information about a crime (original entry records)
is emphasized in subsection (h) of this section, and reference
is made to the commentary accompanying that subsection.

The attorney work product exemption (former exemption
(15)) now appears as exemption (9). The Tlimitation in SB 90
requiring disclosure of attorney work product after the
litigation has ended has been eliminated. Materials prepared
by an attorney 1in preparation of possible litigation have
been.exempt from discovery since the landmark decision 1in
Hickman v. Taylor, 329 U.S. 4S5 (1947). In that opinion the
court noted the general policy against invading the privacy
of an attorney"s preparation of a case is essential to the
orderly working of our legal system. Additionally, the
attorney wor; product exemption has been held to apply to
discovery of attorney work product in cases that have already

been terminated, In Re Murphy, 560 F.2d 326 (8th Cir. 1977).

—4-



Consequently, in permitting discovery of attorney work
product once the litigation has ended, SB 90 may be 1in
contradiction to the Alaska Court Rules of Civil Procedure.

Former exemption (16)(judge®s opinions) now appears
as exemption (10), but tha prior limitation in the exemption
(once the case has been decided, prior draft opinions become
public) has been eliminated for the same reasons as discussed
under the attorney work product exemption abcve.

Former exemption (17) (internal security procedures)
appears without change as exemption (11).

Exemption (1?) exempts from disclosure records
that would constitute an unwarranted 1invasion of personal
privacy. This exemption is broad enough to take the place
of the general "infringes on a person®s right to privacy"
exemption specified in sec. 40.25.015(a) of SB 90, and the
specific exemptions 1in former subsections (a)(3)- (8). In
using the term "unwarranted 1invasion of privacy"” the proposed
comm: " _.ttee substitute emphasizes <chat even 1in instances where
disclosure would constitute an invasion of privacy, disclosure
is required if the public interest in disclosure outweighs
the privacy interest.

The deletion of the specific exemptions previc sly
found sec. 40.25.015(Ca)(3)-(8) of SB 90 does not make any
substantive change 1in the bill. While SB 90 appears to
provide that all information referred to in exemptions (3)-
(8) are exempt from disclosure, each exemption requires that
the information constitute "personal information” for it to

be exempt from disclosure. That term was defined in former

—5-
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sec. 40.25.040(4) as "information about an individual

person, the disclosure of which would constitute an unjus—
tifiable invasion into a person®s right to privacy". Conse —
quently, rather than blanketly exempt from disclosure the
categories of records listed in exemptions (3)-(8), SB 90

requires the agency to first balance the two competing

interests involved (the public™s right to access to information

concerning the conduct of governmental affairs and a person”s
privacy interests) 1in making a determination whether to
disclose a particular record. The specific exemptions in
(3)-(8) are therefore unnecessary under both SB 90, which
exempts from disclosure in sec. 40.25.015(a) records that
would 1infringe on a person®"s right to privacy and, under
exemption (12) of the proposed committee substitute, which
exempts from disclosure records that would constitute an
unwarranted invasion of privacy.

Subsection (b) 1is new to SB 90. It is intended
to: (1) state the general test to be used by a governmental
unit in determining whether disclosure would constitute an
unwarranted 1invasion of privacy; and (2) provide guidelines
to be used in applying that test. Subsection (b) does not,
however, define the right to privacy. Because of the wide
ranging circumstances where the right to privacy can be
asserted, and the competing public interests 1involved, the
term is not susceptible to a single and uniform definition.
However, 1in the context of disclosure of public records,
speciiied guidelines can be provided to governmental units,
and ultimately the courts, as an aid 1in determining whetner

-6-



disclosure of a particular record would constitute an unwarranted
invasion of personal privacy. The proposed committee substitute
adopts this approach.
The guidelines listed 1in paragraphs (1)-(9) are
not necessarily listed in order of importance nor are they
to be viewed as having equal weight in arriving at a decision
regarding disclosure. For example, if the information was
of a personal nature under paragraph (1), but the individual
was notified, or reasonably could have concluded, that the
information would be subject to public review at the time he
provided the information, the guideline in paragraph (7)
would clearly take precedence and require disclosure.
The factors listed in guideline (1) are taken from
AS 39.26.010, which prohibits the government from inquiring
into c_i“tain personal matters concerning state employees
except as directly related to the performance of their official
duties. Subparagraph (E) 1is based on former sec. 40.25.015(e)(6).
The most important consideration in guideline (2)
is whether the person could reasonably assert an option to
withold embarrassing information from the public. A critical
factor in arriving at the determination would be the relationship
between the 1information and the person®s ability to perfornm
in the governmental capacity he may hold. In such a case,
the information, t ->ough embarrassing, could not be witheld.
Again, as with the other guidelines, each must be considered
in relau onship to other considerations. For example,
embarrassing information about an individual that was merely

rumor or conjecture would result in a much more substantial



privacy claim pursuant to guideline (8).

As is apparent from guideline (3), in many instances
it is relevant to consider the standing of the person who
has requested the information. It will sometimes be impos—
sible to determine if a given disclosure will produce an
unwarranted invasion of privacy without considering what the
requesting party intends to do with the information. For
example, a compilation of the home addresses of all state
employees Jlasting their salaries would not be exempt from a
newspaper reporter doing a story on the "average" state
employee, while the compilation shculd be exempt from release
to an advertising agency intending to use the list for
purposes of commercial solicitation.

Guideline (4) 1is largely self-explanatory. The
fact that the information was voluntarily furnished by an
individual reduces his privacy claim while the fact that he
may have been compelled to furnish the information 1increases
his privacy claim.

The guideline 1in paragraph (6) 1is intended to
emphasize that personal information supplied by applicants
or recipients of basic social service programs, such as
public assistance, are entitled t. substantial privacy
protection as the information was submitted in order to
obtain minimum social benefits, and the individual had
little choice but to submit the required information. This
compares, however, with the privacy claim of individuals who
supply information to government 1in an effort to obtain
substantial government benefits or subsidies. Their privacy
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claim is significantly reduced since the decision to apply
and supply the information was a voluntary one on the part
of the 1individual. Additionally, there 1is a significant
public interest 1in monitoring governmental programs that
distribute substantial amounts of state wealth to relatively
few individuals.

The fact that the information requested was readily
available from non-governmental sources reduces an 1individual~®s
privacy claim pursuant to guideline (6), as does notification
to the person at the time he supplies the information that

the record will be subject to public disclosure pursuant to
guideline (7).

An individual®s privacy claim will be substantially
greater under guideline (8) when the requested personal
information consists of unverified information or vrumor.

The substantial damage that uncorroborated information about
an individual can do to personal reputation weighs heavily
against disclosure.

Guideline (9) is self-explanatory.

Subsection (c¢) is also new to SB 90. It establishes
notice procedures to protect individual privacy interests.

The duty under subsection (c¢) arises whenever the governmental
unit has decided to disclose material that may come within
exemption (a)(7)() or (a)(12) and there is a substantial
probability that the person identified in the record will
object to disclosure. The "substantial probability™ Jlanguage
emphasizes that the notice requirement does not apply every
time there is a possibility that a privacy exemption may be

-9-



applicable. If the governmental unit applies the guidelines
specified in subsection (b), notification should only be
required in a small minority of cases. However, in cases,
for example, where there is significant disagreement in the
governmental unit itself as to whether the public interests
in disclosure outweigh any applicable privacy interests, the

agency should be fully apprised of all considerations

favoring non-disclosure before declining to assert an applicable

exemption.

Subsection (d)(all records became public after 20
years) is 1identical to Sec. 40.25.015(f) 1in SB 090.

Subsection (e)(research)is 1identical to Sec.
40.25.015(g) in SB 90 but 1in paragraph (2), reference has
been made to federal law or regulation and court rule,
consistent with exemption (1).

Subsection (f)(subpoenaed records) 1is similar to
sec. 40.25.015(b) in SB 90 but emphasizes that other state
laws pertaining to the confidentiality of public records
cannot be raised to prevent: disclcsu Ze 0: ce a subpoena has
been 1issued.

Subsection (g), pertaining to employee personnel
records, 1is based on sec. 40.25.015(i) but more clearly
defines the types of employment personnel records subject to
disclosure and exempts from disclosure personnel performance
evaluations. While there is substantial disagreement on
this issue, the proposed committee substitute reflects the
view that the disclosure of such information constitutes an
unwarranted 1invasion of the employee®s right to privacy and
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unnecessarily hampers the ability of government to use the
performance evaluation as an effective supervisory tool to
insure adequate job performance.

Subsection (h), pertaining to crime information,
is identical to sec. 40.25.015 (j), but does not provide that
the name of the victim of a crime is a matter of public
information. The proposed committee substitute adopts the
approach that until open court proceedings commence where
the victim is identified, the release of the victim®s name

would constitute an unwarranted 1invasion of privacy.

Sec. 40.25.040. Access To Records By Record Subject.

This section, which 1is new to SB 90, gives the
individual or his duly authorized representative the right
of access to any accessible record pertaining to him.
"Accessible record” 1is defined 1in sec. 40.25.090(1) as a
record that refers to a particular individual that can be
retrieved as < result: (1) of the governmental unit"s use
cf a retrieval scheme or * lex based on the identity of the
individual; or (2) of the requester providing sufficiently
detailed information to enable the governmental unit to
locate the record without an unreasonable expenditure of
time, effort, money or other resources. The compliance
timetable and procedures of secs. 40.25.015--40.25.020 are
incorporated by reference. Consequently, the same procedures
apply if the individual 1is requesting access to any record
whether or not his own.

Subsection (b) imposes limits on the individual®s
right of access to his personal records. Paragraph (1)

11



incorporates the relevant freedom of information exemptions

of secs. 40.25. 030 (a)(1)- 40. 25.030(2) (11). Additionally,
paragraph (1) allows disclosure of information that would
otherwise be exempt under AS 40.25.030 (a)(1)- 40.25.030 () (11)
if the information was originally submitted to the governmental
unit by the requester.

Paragraph (2) Ulimits an individual®s access to his
personal records to the extent necessary to prevent an
unwarranted invasion of another individual®s personal privacy.
The agency should, of course, balance the public interest in
disclosure against the privacy interest of the individual to
whom the records pertains. See sec. 40.25.030(b).

Paragraph (3) protects the anonymity of individuals
who write letters of recommendation or provide character and
fitness evaluations. A record requester 1is entitled to
access, however, provided that the identity of the source of
the evaluation 1is not revealed. This section also confirms
that an individual shall have access to his own test questions
and answers 1in any examination used for licensing or public

employment. This applies to examinations that the individual

must take and ss in order to practice a trade or profession
such as bar and real estate examinations. This right is
limited to access and does not include copying. This limitation

enalj.es government agencies to protect the integrity oftest

qguestions that may be used for future examinations.
Subsection (¢) is intended to be consistent with

protections existing for “e confidentiality of records of

minors who may seek counselling for or treatment of conditions
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such as venereal disease, pregnancy, or alcohol or other
drug abuse. The purpose of these provisions is to remove
the fear of parental discovery md thus encourage minors to
seek appropriate aid. This provision prevents parents and
guardians from circumventing these statutes by asserting, Iir
a representative legal capacity, the access rights of their
children.

Subsection (d) is similar in intent to sec.

40.25.020(c).

Sec. 4n.25.060. Correction and Amendment of Records.

This section, which is new to SB 90, provides an
individual with the right to correct or amend ar.y incomplete
or inaccurate information contained in a record accessible
to him under sec. 40.25.040.

Subsection (b) specifies that a request to correct
or amend must be in writing and requires a governmental unit
to respond within twenty days after receipt of the request.
If the governmental unit makes the correction or amendment
or does not maintain the record, the matter comes to an end.
If the agency refuses to correct or amend as requested, it
must inform the individual 1in writing of its decision and
state the reasons.

If the goverr ental unit refuses to order the
correction or amendment, subparagraphs(b)(3)(A)- (B) permit
the individual to file a statement of disagreement with his
record and requires the governmental unit to notify the
individual of his right to bring a judicial action pursuant
to sec. 40.25.070. Whenever a governmental unit discloses
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disputed information to a third party, subsection (¢) compels
it to: (1) identify the disputed information; (2) provide a
copy of the individual®"s statement of disagreement or pending
reguest for amendment or con action; and (3) provide a
statement of the agency's current position concerning the
requested amendment or correction, 1including firal action if
any has been taken. The agency must also transmit a copy of
the statement of 1its current position to the last known

address of the individual whose record is released.

Sec. 40.23.070. Enforcement: Injunctive Relief.
This section remains largely unchanged from sec.
40.25.025 in SB 90, but reflects the ability of an individual
to require a governmental unit to correct or amend incomplete
or inaccurate informa'Lion pertaining to him.
Sec. 40.25.0B0. Civil* Ac; Lon For Obstruction Of Access
To Recox™*"

No chmge from SB -

See. 40.25.090. Definitions.

A definition of "accessible records"™ appears in
paragraph (1). That term 1is used in sec. 40.25.040 and is
discussed in the commentary under that section.

The definition of "governmental unit"™ remains
identical to the definition in SB 90 anu specifically includes
municipalities.

The definition of "personal information"™ has been
eliminated as that term 1is not used in the proposed committee

substitute.
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A new definition of "individual"™ is provided.
That term 1is used in the section on individual access to
records concerning themselves, ana is intended to exclude

organizations, such as corporations and partnerships.

Sen :ions 2 -5.

The amendments in sections 2-5 of SB 90 appear
without modification in the committee substitute with the
exception of former section 4, providing an affirmative
defense to the crime of Tampering With Public Records. In
view of the requirement in the definition in the crime that
the public servant "know" that conduct is improper, the

affirmative defense has been 1iliminated.

Section 6. Effective Date.

A delayed effective date is provided to allow
sufficient time to identify and propose amendments to the

Act as a result of oversights in co erage.
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COMMENTS ON SB 90 entitled "An Act relating to privacy and public information;
and changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure.”

Page 1 - No suggested changes
Page 2
line 16 - add the words "in person”™ (2 comments)
line 17 - add "The request can be made verbally or in writing."
beginning line 19 through 22 - a fee should be charged for searching for the
records

bill should permit municipalities to establish a charge for documents which
does not exceed the actuii cost of producing and duplicating the documents.

establish a uniform fee schedule similiar to the regs proposed by the
governor. - 20 pages free within a 2A hour period

Less than 100 copies free - Commissioner of Administration shall by
provide a method by which indigent persons may secure information without
payment of fees.

|/fee should be waived in the public interest.

1'ees should not be used to discourage Che public

“""Fees currently charged are prohibitive.

line 25 - add federal law or regulation
add "or required to be kept confidential federal law or regulation.
Page 3
lines 19 through 21 - Include "applicants”™ ; expand social services to include

public benefits

lines 22 through 25 - exemption too broad; should be deleted (2 conments)

Page A
lines 5 through 8 - Who decides what are trade secrets, etc?

lines 9 through 10 - Current driver"s manual contains samplequestions which
are in some cases, actual questions on drivers license test.

line 11 - "intelligence" needs to be defined.

Excludes those records prepared by a policeofficer at thetime the original
action is taken.

Excludes original entry police records - doesn"t allcw the press to be
a watchdog to see that police do not violate civil rights.

Do not alter section- must be read in tandem with page 6, line 8 through 12.



Comments SB 90
Page 2

Page 5
lines 1 through 6 - Who makes the decision?

line 29 - rewrite subsection (h) to read:
(h) The exceptions provided under this section do not preclude

(1) production and release of subpoenaed records or informHtion to a
state or municipal agency during the course of an investigation;

(2) production and release of records t) the ombudsmanwhen requested during
the course of an investigation by him; records released to the ombudsman
shall be kept confidentxal by him while the records are in his custody,
except the ombudsman may, upon prior notice to the agency, release the
records to the court for in camera review pursuant to AS 40.25.025(d).

Page 6
lines 3 through 7 - Oppose access to an employee®s record of current performance
on the job. (3 comments).

Each municipality should make the decision on personnelrecords.

beginning line 27 - the records shall be made [promotly] available to the
person making the request within 10 days of the receipt of the request.

as soon as practible but no more than 10 days.

Must allcw for 10 days because it places the request over all othergovemment
business. (2 comments)

Page 7
lines 1 through 11 - the use of the vrord "suitable” is too vague. Should use
Federal RDIA "reasonable segregability".

Any governmental unit that is applying an exemption should be required to include
a packet of instructions, including the form drawn up by the Superior Court, on
how to proceed in court without counsel to challenge the exemption.

lines 15 through 29 - smaller communities don"t have Superior Court Judge full
time. Suggestion that the magistrate®s office do initial paperwork.

line 26 - <change to "actual" attorney fees.

Page 8
line 25 through 29 - Who is the "head" of a governmental unit? What is an a

"agency? If an agency is a department, the commissioner would be the "head"; if
agency means the division, the director would be the "head". Who is the "head"
of for example, the Human Rights Commission - the Executive Director or the Chair?

Would you need a "designee" in each office location - for example, an employee in
Fairbanks Natural Resources office need to contact a designated custodian in
Anchorage before releasing a record?



Comments SB 90
Page 3

Page 8 con"t
line 7 - case should be heard as a priority matter. 10 - 30 days maximum to hear

trial.

line 16 - change reasonable to actual attorney fees and other actual litigation
costs.

line 27 - definition of "governmental unit" should include "governmental
instrumentality"”, "public corporation”™, "REAA"™ and "independent contractors
paid with government funds but limited only to those activities related to the

government contracts.”

Page 9
line 11 - include "computer maintained records and information stored in a

computer system"

line 24 - What is a "public body?" Would, for example, this section apply in

a meeting between several state agencies and the U.S. Amy?

beginning at line 28 - delete entire section - Repeals present authority of state
or local government body to go into executive session to discuss natters which
are required or authorized by federal law to be discussed in executive session.
Would also repeal the present authority of municipalities to establish by charter

or ordinance additional subjects which may be discussed in executive session.
( Above supported by Juneau, Kodiak, Nccne and Municipal League)

OTHER COMMENTS
Exempt municipalities (Kodiak, Juneau, Municipal League)
Don"t exempt municipalities (8 comments)
Allow municipalities to opt out after adopting similar ordinance.
Include an Administrative Appeal process.

Define "right to privacy"” and "unjustifiable intrusion into a person"s right
of privacy."

Someone who would be adversely affected by disclosure of an arguably exempt
record should be allowed to intervene in a case involving the application of
an exemption.

CChange pronouns to read he/she, him/her

Witnesses will not be protected if names, addresses & other personal info can
be given to the public.

Recommend preparing poster to be hung in each office - 1) hew to request info;
2)cost per page; 3) public®"s right to know; A) what to do for enforcement.

Each governmental unit should be required to keep a file of letters of denial
that should itself be made public.

Burden of proof should rest with the governmental unit. Presumpticn in favor of
disclosure



Conment SB 90

Page 4

Preliminary labor negotiations should be private.

Public is not even aware of what is available.

Public will be paying additional "thousands of dollars™ to staff a government

unit to produce these records.

Page 10, Section 4 - good faith defer.se should be clearly limited as applying only
to inpairing the availability of a public record.
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$ lMJ JAY §. HAMMOND, GOVERNOR

/
DEPARTMENT OF LAW /

, POUCH KC - STATE CAPITOL
CRIMINAL DIVISION JUNEAU, ALASKA 99811

February 6, 1981

The Honorable Vic Fischer

Chairman, Senate State Affairs Committee
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Re: SB 90
Dear Senator Fischer:

At the January 29, 1981 meeting of the Senate
State Affairs Committee you requested that | provide the
Committee with proposed amendment"s to SB 90, An Act relating
to privacy and public information. Additionally, you requested
that | incorporate as many suggestions for amendments that
were raised during public testimony that would be consistent
with the administration®s proposed procedural regulations on
public records and the general approach to the subject
adopted Joy the Department of Law after consulting with other
state agencies.

To this end, | have drafted and enclosed for your
Committee®"s consideration a proposed committee substitute
fox* SB 90. Additionally, | have prepared a draft of commentary
to accompany the legislation. The commentary sliould naturally
be expanded and revised to provide evidence of legislative
intent as the bill itself is revised. The draft commentary
highlights the differences between the proposed committee
substitute and SB 90.

While the proposed committee substitute makes a
number of substantive and teclinical changes co SB 90, the
following changes sliould be noted:

1. The proposed committee substitute permits
a reduction or waiver of copying fees
in the public interest, consistent with
public testimony and the administration”®s
proposed regulations on the subject.
Sec. 40.25.015(d).

2. The proposed committee substitute allows
a person to obtain 20 pages of a record
copied without charge within any 24-hour
period, consistent with public testi—
mony and the administration®s proposed
regulations on the subject. Sec. 40.25.015(d).



The Honorable Vic Fischer February 6, 1981
Alaska State Senate Page 2

3. The proposed committee substitute spe—
cifies a reasonable time frame to permit
a governmental unit to search for and
locate a requested record and to deter —
mine whether an exemption to disclosure
applies. This approach 1is consistent
with the administration™s proposed
regulations on the subject, prior
versions of the bill, and the federal
act. Sec. 40.25.020.

4. The proposed committee substitute reduces
the number of exemptions from the duty
to make disclosure from 17 to 12. This

approach 1is consistent with general public
testimony on the bill. Sec. 40.25.030(a).-

5. The proposed committee substitute
specifies guidelines that are to be used
by government in determining whether
disclosure of a particular record would
constitute an unwarranted 1invasion of
privacy. Though not specifically
defining the "right to privacy", the
guidelines are consistent with public
testimony that has requested clarification
on this issue. Sec. 40.25.030(hb).

6. The proposed committee substitute provides
a mechanism to allow a person whose
privacy interests may be invaded unwarrantly
by disclosure of a public record to present
arguments against disclosure to the govern—
mental unit. Sec. 40.25.030(c).

7. The proposed committee substitute provides
a mechanism whereby individuals can
compel government to correct or amend
incomplete or innaccurate information
in records pertaining to them. Sec.
40.25.060.

It also should be noted that the proposed committee
substitute retains those sections of SB 90 that received
virtually unanimous support during public testimony, including:
(1) the prohibition against charging the public for the
costs of document searches; (2) the inclusion of municipalities
within the coverage of the oill; and (3) the simplified
injunctive relief provisions.
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Thu.re is likely to be some disagreement as to
several of the changes made by the proposed committee substitute.
Most notably, employee personnel evaluations and the names
of crime victims are exempt from public disclosure under the
proposed committee substitute. However, these relatively
minor areas of disagreement should not detract from the
general consensus that has developed on the need for legislation
on the subject and the significant areas of agreement among
all proposals.

I will, of course, be available to discuss this
matter further with you at your convenience and to answer
any questions that the proposed committee substitute may
raise. In the meantime, 1 look forward to working with the
committee during mark-up of SB 90. I have taken the liberty
of copying Senator Parr with this letter, the proposed
committee substitute and the draft commentary, as 1 know
that as the bill"s primary sponsor he will take particular
interest in reviewing the changes made to SB 90 by the
proposed committee substitute.

Very truly yours,

WILSON L. CONDON
ATTORNEY GENERAL

DANIEL W. HICKEY

BJS:dm

cc: The Honorable Charles H. Parr
Alaska State Senate

Wilson L. Condon
Attorney General

Jerry Reinwand
Executive Assistant tc Governor

Keitn Specking
Legislative Assistant

Art Peterson
Assistant Attorney General



JAY S. HAMMOND, Govomof

1100 MncKay Building

ALASKA PUBLIC UTILITIES COMMISSION 333 Denali Streel

Anchorage. Alaska 99501
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
Pliono (907) 276-6222

May 27, 1981

Honorable Pat Rodey, Majority Leader
Chairman, Senate Judiciary Committee
Alaska State Legislature

Pouch V e State Capitol

Jjneau, Alaska 99811

Re: CSSB 90 (Judiciary) - Privacy/Public Information
(Public Records Act)

Dear Pat:

It has been called to our attention that Committee Substitute
for Senate Bill 90 (Judiciary), a revision of the State's

public records laws, as it emerged from the Senate Judiciary
Committee and presently is pending before Senate Rules
Committee, presents a problem with regard to the way our
commissions work. API'C Commissioner Stuart C. Hall spoke

with a member of your staff Friday afternoon, May 22, concerning
this matter.

On page 6, lines 26-29, 1inclusive, of the Committee Substitute,
proposed AS 40.20.020(a) (10) would exempt "notes, memoranda,
draft decisions, opinions, or otuer similar documents prepared
by a justice or a judge, or a person "working under the
supervision of either,” in the process of deciding a legal
issue.” Our concern is whether the Judiciary Committee
considered the inclusion ol members of the qua-i-judicial
regulatory bodies within the ambit of this exemption. Wo
believe they should be 1included.

AS 44.62.310 (d)(1) makes the State"s "Open Meet ing I,aw"
inapplicable to "judicial or quasi-judicial bodies when
holding a meeting solely to make a decision in an adjudicatory
proceeding”. Although CSSB 90(Jud) would exempt: ho work
product of justices, judges and their law clerks, etc., that
emanate from such meetings within the court system, it would
not exempt similar work products that emanate from comparable
deliberative sessions of the principal guasi-judicial
regulatory agencies that act in a court-like manner under

the delegated powers of the legislature. Thus, as currently
drafted, CSSB 90(Jud) would produce a result: in the new
Public Records Act inconsistent with that achieved under the
Open Meeting Law.
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While the Commissions support the prwcection of personal
privacy, and at the same time want to ensure Ffull public
access to information, as contemplated under CSSB 90(Jud),
the legislation as presently written would inhibit, if not
stifle, the deliberative process, particularly the free
exchange of ideas so essential to a decision in the public
interest. Because the regulatory commissioners, at this
stage, act in a manner very much like judges their deliber—
ations, and the subsequent written work product -- draft
orders, decisions, etc. -- should be as fully protected as
those of jJustices and judges. Full public access to these
drafts, notes, memoranda, etc. prior to issuance of an order
or decision seriously would impede, 1if not prejudice,

the deliberative process in a manner probably not intended
under the legislation.

There 1is yet another incongruity that results from the
omission of an exemption for the members of the quasi-
judi®-i1al regulatory bodies: proposed NS 40.020 .030 (a)(9)
would exempt the work products of agency attorneys leading

up to the determination of legal 1issues. What would occur

is that our staff counsel, whether assisting the staff in

the preparation of its case, or working with the Commissioner
in the preparation of an order, would be exempt vis a vis
their written memoranda, notes, drafts, etc., but the work
product, of the Commissioners by and for whom they are employe
would not be. Again, we are confident this 1is an unintended
result.

Accordingly, we would request the adoption of a corrective
amendment -- one that would Ilimit the application of the
exemption we propose to members of the principal quasi—
judicial regulatory agencies: The Alaska Public Utilities
Commission, the Alaska Pipeline Commission, and the Alaska
Transportation Commission. We enclose our proposed amendment
and request its early, favorable consideration. IfT you have
any questions relative to our concerns or to our proposed
amendment, please contact, either Commissioner Stuart C. Hall
of the APUC or Commissioner Jan Williams of the APC.

Cordially yours,

Carolyn S. Guess, Chairman
Alaska Public Utilities Commission



Alaska State Legislature

Senate Committee on State Affairs

Vic Fischer, Chairman < Pouch V e Juneau, Alaska 99811 «(907) 465-4954
Interim office: 511 West 4th Ave., Suite 5,

Official Business Anchorage, Alaska 99501 phone: 278-3654

M QR ANDUM

T0: Anchorage area senators

FROM: Sen. Vic Fischer V(?

DATE: November 20, 1981

SUBJECT: Jails and corrections

I had a singularly valuable afternoon yesterday: I spent
it visiting the Eagle River Correctional Center. I urge

each of my colleagues who have not already done so to
spend some time at this facility as well as the 3rd and
6th Avenue jails.

It is clear that the issue of providing adequate 1incarcera—
tion capacity will be with us next session and in the years
to come. In this context, the Eagle River Correctional
Center provides an example of the potentials of an effective
program and the dangers of substandard facilities.

The new woman ™ facility 1is great. The men"s program facility
is an ndication of what can be done 1in corrections, even
though it is understaffed and will have its common spaces
quite overextended once the two additional housing units are
completed.

The most serious problem evident is in the special treatment
unit, where 52 men are housed in a facility designed for 20:
one man cells are being used for two people and "temporary"
double-decker bunks have been constructed 1in the corridors.

All this accompanied by minimum available guards. (The men*s
facility actually has fewer staff now than when it was initially
opened.)

Aside from all this creating a potentially explosive situation,
the sad aspect is that people are being warehoused and prevent
the facility functioning as a correctional center, especially
if adequate staff were available.
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If you manage to visit Eagle River, be sure to talk to the
superintendents of the men"s and women®s facilities and also

to some of the other senior staff. I did it and gained alot

of insights into the extent to which presumptive sentencing 1is
causing an increasing load and potentially creates some extreme-
ly serious problems. People are staying in the system much-
longer, and the probation load is also increasing. Dncertainty
ot lengtTnJfrincarceration meantime causes people to be brought
into the correctional center who are not on a correctional track,

I also came to the conclusion that further attention must be
given to the location of the correctional system within the
.executive branch of state government. Potentials for an
effective and constructive system are there, but they will be
realized only with appropriate management, staffing, and inter —
relationship with related function.

Finally, the correctional system provides an excellent example
of the interrelationship between capital construction and state
personnel requirements. As facilities are expanded and more
people are incarcerated, there simply will have to be more staff
to serve as guards, provide counseling and other rehabilitation
services, and generally make the system work.

These are just a few impressions gained from a visit to Eagle
River. I strongly urge you to visit the correction center if

you have not recently done so.

Very best regards.
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Senate

Committee OM state Affalrs Pouch
State Capitol
Official Busineiia Juneau, Alaska 99611
March 3, 19f£1 SENATE STATE AFFAIRS

COMMITTEE REPORT
ON

CSSB 90 ENTITLED "™AN ACT RELATING TO PRI-
VACY AND PUBLIC INFORMATIION; CHANGING RULE
65 OF THE ALASKA SUPREME COURT RULES OF
CIVIL PROCEDURE; AND PROVIDING FOR AN EF —
FECTIVE DATE.™

Commit tee Substitute Bill Summary

The committee substitute makes a number of substantive and

technical changes to the original SB 90. The following changes
should be noted:

1) The committee substitute permits a reduction or
waiver of copying fees 1in the public interest or
if the requester 1is 1indigent. Sec. 40.25.015(d).

2) The committee substitute allows a person to ob—
tain 20 pages of a record copied without charge
within any 24-hour period. Sec. 40.25.015(d).

3) The committee substitute specifies four "unusual
circumstances”™ which allow the governmental wunit
additional time to produce the records.

Sec. 40.25.020(e) .-

4) The committee substitute reduces the number of
exemptions from the duty to make disclosure fronm
17 to 12. Sec. 40.25.030(a).

5) The committee substitute states that all records
become public after they are 50 years old unless
specifically exempted from disclosure by state
statute. Sec. 40.25.030(c).-

6) The committee substitute provides a mechanism to
allow a person whose privacy interests may be
invaded wunwarran tedly by disclosure of a public
record to present arguments against disclosure
to the governmental wunit. Sec. 40.25.030(b).
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7 The committee substitute provides a mechanism
whereby individuals can compel government to
correct or amend 1incomplete or 1inaccurate infor—

mation in records pertaining to them.
Sec. A0O.25.060.

Background

The current statutes AS 09.25.110 and AS 09.25.120 addressing
access to public records were adopted in 1962. AS 09.25.125
concerning enforcement and injunctive relief was added 1in 1975.

A bill relating to privacy and public information was Ffirst in—
troduced 1in the 9th Legislature, 1st Session by the then Repre—
sentative Parr. From first introduction 1in 1975 and throughout
each subsequent legislative session, the proposed legislation
received exhaustive study by standing committees of each house
and Free-Conference committees.

SB 90 was 1introduced on January 15, 1981, and referred to the
State Affairs and Judiciary Committees. A Senate State Affairs
Committee hearing was held on January 29, 1981 (see attached
minutes - Exhibit A) and an all-sites teleconference on Febru-—
ary 5, 1981 (see attached minutes - Exhibit B). A mark-up
session was held on Tuesday evening, February 17, 1981. Con—

sistent with public testimony and the committee 1input, CSSB 90
was drafted.

It is the Committee®s inten. that CSSB 90, or a form thereof,
be enacted by this legislative session.

Purpose of Commit tee Substitute SB 90

It is the intention that this legislation be interpreted and
implemented in light of the policy that all records of govern—
mental units are open to the public unless specifically exempt—
ed by provisions of this bill. The provisions exempting records
should be interpreted in the narrowest possible sense, so that
in cases of any doubt, the Information should be made open to
public inspection. The exclusions listed in the bill balance
the sometimes conflicting rights of freedom of information and
the right to privacy of the 1individual.

The committee substitute retains those sections of SB 90 that
received virtually unanimous support during public testimony,
including: (1) the prohibition against charging the public for
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the costs of document searches; (2) the inclusion of munici—
palities within the coverage of the bill; and (3) the simpli—
fied injunctive relief provisions.

Major substantive changes to the original SB 90 include: (1) a
reduction or waiver of copying fees in the public interest or

if the requester 1is indigent; (2) allows a person to obtain 20
pages of a record copied without charge within any 24-hour
period; (3) specifies four "unusual circumstances”™ which allow
the governmental unit additional time to produce the records;
(4) reduces the number of exemptions from the duty to make dis—
closure from 17 to 12 with the twelfth exemption exempting re—
cords from disclosure which would constitute an unjustifiable
invasion of privacy; (6) all records become public after they
are 50 years sold unless specifically exempted from disclosure
by state statute; (7) provides a mechanism to allow a person
whose privacy interests may be invaded unwarrantedly by disclo—
sure of a public record to present arguments against disclosure
to the governmental unit; and (8) provides a mechanism whereby
individuals can compel governmental units to correct or amend

incomplete or inaccurate information 1in records pertaining to
them.

It is the committee ™ desire that the Judiciary Committee con—
sider the following when analyzing CSSB 90: whether medical
records should be specifically exempted 1in light of the provi—
sion that all records become public after they are 50 years old
and whether 1independent contractors paid with government funds
should be included in the definition of governmental wunit.
Other concerns were the inclusion of original police entry re-—
cords in the exemption section anc whether there was a need to
include a definition of "the right to privacy".

Section Analysis

Sec. 1.

Sec. 40.25.010. Specifies the Findings and Purpose.

Sec. 40 .25.01 5. Provides that all records are <-ippn to inspection
and copying, and provides for a uniform fee schedule which may

be varied in the public interest or if the requester 1is indigent.

Sec. 40.25.020. Establishes the duties and procedures of a
governmental unit to follow when a request for documents 1is made.

Sec. 40.25.030. Specifies the exemptions.

Sec. 40.25.040. Allows individuals to have access to records
that pertain to then.
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Sec. 40.25.060. Provides a mechanism whereby individuals can
compel governmental units to correct or amend 1incomplete or
inaccurate information in records pertaining to them.

Sec. 40.25.070. Establishes court procedures to require the
governmental unit to release the records.

Sec. 40.25.080. Gives a civil cause of action against a person
wrongfully withholding records.

Sec. 40.25.090. Definitions section.

Sec. 2 and 3. Amends existing law AS 44.62.310 entitled "Agency
meetings public" to remove the authority of a municipality to
hold executive sessions other than in accordance with state law

and adds a new subsection dealing with the State open-meeting
law.

Sec. 4. Changes Rule 65 of the Alaska Supreme Court Rules.
Sec. 5. Repeals the existing "open records" statutes.

Sec. 6. Provides for the effective date of July 1, 1981.

SEN. FISCHER, CHAIR SEN. BRADLEY

SEN. COLLETTA SEN. ELIASON

SEN. STIMSON
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Barry Stern, representing the Dept, of Law, emphasized in his
testimony that existing statutes addressing freedom of informa-—
tion are 1inadequate. He further remarked that the constitutional
provision for a right to privacy frequently conflicts with the
public ™ right to know. The concept of the right to privacy 1is
left up to the agency to decide. Mr. Stern stressed the need

for guidelines in determining the scope of a person?™ right to
privacy. He also maintained that the exemptions section of the
elegislation 1is too specific, and agreed to transmit to the com—
mittee written suggested language to amend this section.

Elizabeth Cuadra, of the League of Voren Voters of Alaska, gave

brief testimony expressing support for SB 90 and for accessibility
of records.

Patty Moriarty, of the Ombudsman®s office, provided testimony from
two perspectives: that of the Ombudsman®s office, and that of

the complainant seeking assistance from the Ombudsman®s office.

She read from the Ombudsman®s report of Hawaii which bore the pre—
mise that information should be shared between the people and

their elected representatives for decision-making purposes.

Ms. Moriarty proposed language changes for specific sections of
SB 90.

Earl Deater, of the Operating Engineers Union-302, testified in
favor of SB 90, pointing out passage of such a measure would as—
sist people 1in many professions 1in obtaining information.

Lee Sharp, attorney for the City and Borough of Juneau, provided
testimony on the bill regarding the effect it would have on

municipalities. Mr. Sharp maintained that local government should
make decisions on how local records should be made available. He
pointed out that additional costs would be created by the pass.-ge
of SB <0 in terms of "search costs"™ ar.d duplication costs. Mi

Sharp concluded his testimony with the statement that he agreed

that public records should be made public, but that some things
must rest at the local level.

Roland Shank,s, of the Alaska Environmental Lobby, provided brief
testimony in support of the bill and the intent behind 1it, noting
that "public corporations”™ were not included in the list of people
and agencies covered by the bill.

Chairman Fischer adjourned the meeting in light of the fact that
scheduled time had expired.
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Kodiak Daily Mirror
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From Fairbanks: Kent Sturgis
Box 710
Fairbanks 99701

From Anchorage: Kay Fanning
Alaska Newspaper Assoc & Daily News
Pouch 6616
Anchorage 99502

Ted Berns, Attorney
Mun. of Anchorage
Pouch 6 -650
Anchorage 99501

From Fairbanks Tom Knapp
Box 970
Fairbanks 9970 1

Bruce Wammack
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Fairbanks 99701

From Anchorage: Matt Zencey
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Anchorage 99510

Mark Beltz
343 K. 12th Ave .
Anchorage 99502

From Ketchikan: Christine M
KINB Radio
Ketchikan 99901

Their cotter.ts are suinmarired as fellows:

All testimony was 1in favor of the bill and strongly endorsed
its passage. The majority felt that a definition of "right

of privacy" needed to be established, that the question of

fees for documents be looked at (it should not be a barrier),
and that local municipalities ai.c boroughs should not be rble
to opt out. Other testimony addressed the problem of tampering
with public records and the problems that would occur if
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if original entry police records were exempt from disclo—
sure. Further testimony touched on difficulties with
"sexist pronouns?l in the language of the bill and the in—

clusion of state employees®™ performance records as public
documents.

cher concluded the

for their construc

imony be sent to th Com
mittee by e end of next week.



To: Senator Fischer

From: Nan oszek
Date: 1/28/81
Re: Overview of Senate Bill 90, "An Act relating to priva-—

cy and public information; and changing Rule 65 of the
Alaska Supreme Court Rules of Civil Procedure.™

AS 40.25.010

Sec. 40.25.010 states the policy of the Act. The inten—
tion 1is that all documents in the possession of governmental
units belong to the public. A person®s riglit to privacy pur—
suant to constitutional mandate 1is specifically stated in sub-
section AS 40.25. 010 (5).

AS 40.25.015

Sec. 40. 25.015jstates that all records of governmental
units except those exempted by law are open to any person for
inspection and copying during regular business hours. The
section would exempt those records that infringe on a person®s
right to privacy. The custodian of the records 1is also held
responsible for the preservation and the safekeeping of these
records.

(b) This section states that the custodian of the records
has a duty to make the records available for inspection and re-—
production. It allows the custodian to charge a fee for fur—
nishing a copy of the record. The custodian would also have

the duty to provide facilities for the inspection so that the



records are protected, and to prevent interference with the
day to day work activities of the office. It further states
that if a certified copy of the record is requested that the
copy furnished by the custodian would in all cases be evidence
tf the original.

(c) This section states that copies of the records may
be requested by telephone, electronic communication, and by
mail. It further states that these requests shall be treated
in the same way as requests made 1in person.

(d) This section states that the commissioner of the

Department of Administration shall, prescribe a uniform schedule

of fe..s. The payment of fees shall be Ilimited to the reasonable

standard charge for document duplication, and only the direct
cost of duplication will he charged. (There 1is no charge for
searching for the documents. )

(e) Provides sevenI®Bl™ cnpci fir PVPiniiti nns fnr nnf dir-
closing public documents

@) States that all records become public documents
after they are twenty years old unless they are specifically
exempted from disclosure by statute.

(9) States that informatior contained 1in records exempted
from disclosure under the seventeen exemptions may be released
for valid statistical or other information-gathering purposes
if: (1.) any of the information which would tend to identify
the person would he deleted and (2.) disclosure would be made
in a manner which would not compromise or defeat the purposes

of any statute designed to maintain the confidentiality of the



information.

(h) This part allows exempted information to be sub-—
poenaed during the course of an 1investigation of a state or
municipal agency.

(i) This part allows all personnel records 1including
salaries and information regarding job performance and abili—
ties to carry out the duties and responsibilities of the job
to be made available for inspection. It specifically states
that this accessibility to the public is not an infringement
of a person®s right to privacy.

(J) This part outlines what information is public with
regard to the commission of a crime. It specifically exempts

the release of the victim®s name 1in a criminal sexual assault

J <X



AS 40.25.020

(a) This part states that upon request each governmental
unit shall produce the records immediately or, if the record
is currently being used or 1is in storage and not available at
the time of the request, the custodian shall notify the appli—
cant in writing and the applicant may then set a date and an
hour at which time the record can be inspected.

(b) This part covers the area of exhaustion of adminis—
trative remedies. This means that if a governmental unit Ffails
to comply with a person®s request for documents, that person
is considered tc have exhausted his or her administrative re—
medies and can then go directly to court to force the govern-—
mental unit to comply. When the court action 1is filed, 1if the
governmental wunit can show that exceptional circumstances exist,
the court can g ant the governmental wunit additional time to
find or review the record.

(c) This part deals with the procedures the custodian of
the record must follow when he determines that the contents
or the record are exempt under the seventeen provisions. T.t
states that if the custodian finds exempt provisions, the cus—
todian must delete these provisions and release the record
with a note stating that exempt material has been removed. It
also states that if the custodian determines that the record
or a portion of it is not open to inspection, he shall Inform
the person making the request 1in certified writing of this de—

termination and of that part of the exempt provisions that he



is relying on. The custodian, in the certified writing,
must also state that a lawsuit may be brought to compel
production of records which are improperly withheld.

(d) In the certified writing of the denial of request
under the previous section the names and titles of positions
of each person responsible for the denial of the request

must be noted.

AS 40.25.025

(a) This part states that a custodian of the record or
an accomplice may be enjoined by the Superior Court from ob-—
structing or attempting to obstruct the Jlawful 1inspection of
records.

(b) This i states that the court may not charge a
filing fee or the Department of Public Safety may not charge
for service of process for an applicant seeking injunctive
relief under this section. This section also states that the
court may not require a security bond, which is wusii lly re—
quired In a suit for injunctive relief. If the applicant is
granted 1injunctive relief lie shall be entitled to recover costs
and reasonable attorney®"s fees, as stated 1in Rule 82 of the
Civil Rules of Procedure, from the governmental, wunit.

(e) States that the Superior Court shall provide forms
willch allow for an applicant to file for injunctive relief
without a lawyer. These forms are simplified to include only

Llie identification of 1lic applicant, the name of the custodian



who 1is allegedly improperly withholding the record, and a
simple explanation of the record sought. This 1is done to
do away with needing an attorney to file the suit.

(d) This part states that the court may compel the
reproduction of records improperly withheld. It also allows
the court to examine withheld documents en camera (which means
the judge may do this 1in his chambers) to determine whether or
not the record or portions of the record have been 1improperly
wi tliheld. The burden 1is put on the agency to prove 1its reason
for withholding the requested document.

AS 40.25.035 Civil Action for Obstruction of Access to Records.

(a) This part allows a person who lias been wrongfully
denied uccess to records to file a civil action 1in court against
the person responsible for the violation. The applicant, |If
he prevails 1In the suit, 1is entitled to recover actual damages
and reasonable attorney®"s fees and other reasonable costs of
Iltigation.

(b) This part states that a good faith reliance noon the
provisions in the xemplion 1is a defense to a civil action
brought under this section.

AS 40.25.040 Definitions

There are live categories of definitions which are self-ex—
planatory. Definitions are provided for "attorney work pro-—
ducts™, "custodian", "gov enmentai unit", "personal information™,
and "record".

Section 2 of the hill amends AS 44.62.310, which 1is entitled

"Agency Meetings: Public" by adding a new .cction which allows



the holding of conferences between two or more public bodies

or their representatives. It further states that these con-—
ferences are subject to the same regulations which are outlined
in AS 44.62.310 for holding executive or closed sessions.

Section 3 amends AS 44.62.310 (c¢) (3) to read "Matters
which by state statute LAW, MUNICIPAL CHARTER, OR ORDINANCE
are required to be confidential.” This section would stop
any governmental unit or political subdivision from drafting
their own laws with regards to confidental matters to be dis—
cussed 1in executive session.

Section 4 amends AS 11.56.820 entitled "Tampering witli
Public Records™. This section adds a new clause which states
that a good faith reliance upon the provisions outlined 1in
tii.s chapter 1is an affirmative defense to criminal prosecution.
Tampering with public records under current statute is a Class
A hisdemneanor .

SeclLion 5. This section has the ufFcet of changing Rule
65 of the Alaska Supreme Court Rules of Civil Procedure relating
to the security deposits required 1in civil actions.

Section 6 repeals AS 9,25.110 entitled "inspection and
Copying of Public Records". Repeals AS 9.25.120 entitled
"inspection and Copying of Public Records™ and AS 9.25.125

entitled "Enforcement: |Injunctive Relief".
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PROPOSED COMMITTEE SUBSTITUTE

SENATE BILL NO. 90

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION

A 3ILL

For an Act entitled: "An Act relating to privacy and public information;

changing Rule 65 of the Alaska Supreme Court Rules
of Civil Procedure and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 40 is amended by adding a new chapter to read:

CHAPTER 25. PRIVACY AND PUBLIC INFORMATION.
Sec. 40.25.010. STATE POLICY. It is the policy of the state that

D) all governmental units exist to aid in the conduct of
the people ™ business;

@) the people of this state do not yield their sovereignty
to the agencies which serve them;

(€)) the people, in delegating authority, do not give their
public servant the right to decide what is best for the people to know
and what i1s best for them not to know;

4 the people®s right to remain informed shall beprotected

"so that they may retain control over the instruments they havecreated;

(5)the people"s right to privacy as provided by the con—
stitution is recognized and shall not be infringed;

(6) the records of governmental units shall be open for
public inspection unless the inspection infringes on a person®s right
to privacy or 1is otherwise prohibited by statute.

Sec. 40.25.01?. RECORDS TO BE OPEN TO INSPECTION. (a) Except as

otherwise specifically provided by statute, all records are open to

-1-
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Law

inspection and copying by any person during the regular office hours of
the lawful custodian of the records or his designee. The custodian of
the records shall take all necessary precautions for their preservation
and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and

A custodian shall permit memoranda, trans—
cripts, and copies of the public writings and records 1in his office tc
be reproduced in any reasonable manner. In addition, a custodian shall
furnish proper and reasonab'y accessible f?jilities for inspection of
records, subject to reasonable restrictions as are necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.
IT a certified copy 1is requested, that copy is in all cases evidence of
the oriainal. *

I M>
(c) Copies of records may be requested/jby telephone, electronic
v/coirnnnnicati an, or by mail. There request “shall .%e treated 1in”accor-
dance with the provisions of (@) and (b) of this section.

(d) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard changes for
document duplication, and provide for recovery of only the direct costs
of the duplication. The commissioner may reduce or waive the pavms
of fees if a reduction or waiver would be in the public interes””
person can obtain 20 pages of a record copied without charge within any
24-hour period.

Sec. 40.25.020. DUTIES OF GOVERNMENTAL UNIT. (@ JPromptly, but
_no™ later~than.y / days after receiving a request for a public record,
the custodian of the record shall

(1) make the record available;

-2-
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2 inform the requester that unusual circumstances, as
defined in (d) of this section, have delayed or impaired the handling
9f the requests and specify in writing the earliest time and date, not
later t h ana f t e r receipt of the request, when the record will
be available;

€)) inform the requester that the governmental unit does not
maintain the record, and provide, 1if known, the name and location of
the governmental unit maintaining the record; or

4 deny the request* gQ

(b) If a request for access to a public record is denied, 1in
whole or part, the governmental unit shall in writing notify the
requester of the specific reasons for the denial, and identify by name
md position or title of the person responsible for the denial,
addition, the governmental unit shall infqrm the requester 1ihat review

fof the denial may besought from the bee/d of the governmental unit and

that a request”™ for revid\ must be fildd. within 30 days after notification

of the denial. The head of\thc governmental unit within 30 days after
a request for review is filed,\sh/lIl decide whether to uphold the

of access. If the deciEjions”is to disclose, the governmental
unit shall immediately notify/the reé&yester and make the record avail —
able. IT the denial of acgfess is upheldy in whole or in part, the head
of the governmental unit”Ln writing shall ri*ify the requester of the
decision, the specific reasons for the decision., and of the “ight to
bring a judicial actign under AS 40.25.070.

(c) When the governmental unit determines that contents of a
record exempt it under the provisions of AS 42.25.030, it shall also
determine whether a deletion of the exempt parts of the record will
make the record suitable® for release, and, if so, the deletion shall be

made and the record released, with the notation that exempt material
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has been removed. IfT the governmental unit determines that the record,
or a portion of the record, 1is not open to inspection, it shall, in a
certified writing, inform the person requesting the records of its
determination, of the statutory basis for this decision, and that under
AS 40.25.070 a suit may be brought to compel production of records that
are improperly withheld.

(d) As wused in (@) of this section, "unusual circumstances"
means, but only to the extent reasonably necessary to the proper pro-—
cessing of the particular request,

(1) the need to search for and collect the requested records
from field facilities or other establishments that are separate frDnm
the office processing the request;

(2) the need to search for,,collect, and appropriately

Cry ah>
examine a voluminous amount”of separate(@iimd distinct records which are
demanded in a single request;

(3)- the need for consultation*- which shal conducted with

racticable speed, with anothed governmental unit or among two or
more components of the governmental unit having a substantial interest
in the determination of the request; or

(4) the need to notify a person and afford himi3n oppor—
tunity to be heard pursuant to AS 40.25.030(c).

Sec. 40.25.030. EXEMPTIONS. () The followi) g records are ex—
cluded from the provision of AS 40. 25.015 - 40.25.0":0:

D) records that are exempted from disclosure by state
gfraMH-P, -v vogn lafjpn . "r-rmtlTt

(2) any tax or information return, or record or report
relating to that return, which 1is required to be filed in accordance
with the provisions of AS 43 or municipal ordinance;

12) archival materials donated by individuals to the extent

-4-
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of inv written limitations placed on them as a condition of of the
contribution; however, all archival materials become public information
after not more than 50 years and any statement of limitations must be
produced upon denial of access;

@) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
personal transactions by those borrowing from them;

5) trade secrets and confidential commercial, financial,

Dr geophysical data that is furnished to a governmental

(6) materials used to administer a licensing, employment, or

academic examination if disclosure would compromise the fairness or

Objectivity ovaminaHnn nrnnaec*

complied for law enforcement purposes, but only to the extent that
production of the records would
(A) interfere with enforcement proceedings;

(B) deprive a person of a right to a fair trial or an

unwarranted invasion of _personal

privacy;

()] disclose the 1id sntity of a confidential sour

case of a record compiled by a criminal law enforcement

authority in the course of a criminal investigation, confidential
information furnished only by the confidential source;

(E) disclose investigative techniques and procedures;
or

@) endanger the life, proper hysical safety of
a person;

€) records of security systems and procedures established

-5-
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for the purpose of the protection of persons or property, or securing
a penal institution or place of detention of persons accused or con-—
victed of a crime or persons under the jurisdiction of the court under
AS 47.10, but only tc the extent that disclosure would compromise the
effectiveness of the system;

(99 attorney work product in the possession of a govern—
mental unit;

(10) any notes, memoranda, draft decisions, opinions, or

governmental unit where the effect of disclosure would be to enable law

whether the record 1is ersonal nature, including

erson"s persoi”c-1 relationship with any person

related to him by blood raarr

non-criminal sexual matters
4-affiliation o” plv leasrh-

medical
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diagnosis, condition, treatment or evaluation;
2 whether the person could reasonably assert an opti
withhold information contained in the record frdm the public because

of its intimacy or its possible adverse effect/s upon himself or his
family;

(3) the extent to which disclosure furthers the public < ?u; a£
interest in the disclosure of nformatioiv concerning the conduct of
governmental affairs as opposed to the requester®s private interests;

(4) whether the information/in the record was voluntarily
provided by the person to whom the record pertains or whether lie was
compelled to provide the 1infonr atic

©) whether the infobmastion in the record was supplied
the person in an attempt to obta/in a valuable governmental benefit,
other than basic social servicpi or assistance;

(6) vhether the Anyformation in the record is readily :
vailable from other than goyernmental sources;

(7) whether the/person \/as notif or reasonably could have
concluded at the time he provided tijie information that the record wtuld
be available for public /inspection;

(8 whether /the information in the record consists of
verified or undisputed information abo\t a person or is rumor, con-—
jecture, or uncorroborated hearsay; and

(90 whether the information 1in &je record was collected or
maintained for the/purpose of making information available to the
general pubxic. J

©) If a governmental unit initially decides
record to which the exemptions specified in ~a) (74(0"
this section may apply, and to the extent that it concludes that there
is a substantial probability that a person to whom the record pertains

-7-



would object to disc] osure, it shall make reasonable efforts to.notify
that person and prov:i.de him with an opportunity to argue against.dis—
closure. IT the governmental unit decides to grant disclosure over
objection, it shall notify the objector of its decision. If the govern-f
mental unit decides nbt to grant disclosure, and an action jJ/s subse—
quently brought pursuant to AS 40.25.070 to compel disclosure, it shall
make reasonable efforts to inform the objector of the suit.

(d) Unless specifically exempted from disclosure by state sta—
tute, .fedegal- Mmaw oi~-rowulation,-os court -ruJre-*,all records become
public after they areYEJl”ears old.

(e) Information contained in records exempted from disclosure
under (@) of this section may be released for valid statistical or
other information-gathering purposes if

€D) any information which would tend to identify the j
to whecm the record pertains is deleted? and
disclosure 1is made in a manner which would not com—
promise or t the purposes of any state statute, federal law or
regulatio; urt rule designed to maintain the confidentiality of
the information.

(f) The exemptions from public disclosure provided 1in this sec—
tion, or by other state law pertaining to the confidentiality of
records, do not preclude the release or production of subpoenaed
records or information to a state or municipal agency during the course
of an investigation

ion - .

(@ All information®"in personnel records of pubﬁic employees
showing salary or compensation, job description, educatiom and training
background, previous work experiencej, 8nd the status of any formal

harces against the employee and disciplinary action taken 1is a matter

of public information and record.
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) The fact that a crime has been committed, the name of

crime, the time of commission and location, and the name of any person

who 1is charged with a crime is a matter of public information and
record, except as provided in AS 47.10.090.

Sec.40.25.040. ACCESS TO RECORDS BY RECORD SUBJECT. (€)
Except as provided in (b) of this section, an individual or his duly
authoriz™"”~ representative may examine or copy during, the regular

business hours of the governmental unit, an}CjgPEE££9j”y,e record that

pertains to him. In implementing this section, the governmental unit
shall follow the procedures established in AS 40.25.015 - 40.25.020.
(b A governmental unit is not required under (@) of this sect]

to disclose:

€D information that may be withheld pursuant to

25.030(a)(1) - 40.25.030(a)(11), except to the extent that the in-—
formation was submitted by the requester; however, for purposes of

information that may be withheld pursuant to AS 40.25.030(a)(6),

unde- appropriate safoyuerds designed to protect the integrity of the

examination process, an individual may examine, his own

test questions and answers 1in any examination used for licensing or

employment;

@) information that may be withheld pursuant to

"25. 030 (a) (12) that does not relate directly to the requester, and
which i1f disclosed, would constitute an unwarranted invasion of

another person®s personal privacy; or

character $n

closure wo

(c) This section"does not abridge any state s tatuteirruw

Stioh7 or uS5Uit:rtrfij that authorizes an agency to withhold infor-
rnaricn from the parent or legal guardian of a child.

—o-



(d If an individual requests an record containing
information the governmental unit is not required to disclose under (b)
or (¢) of this section, the agency shall provide any reasonably segre-
gable portion of the record to the requester after deleting the un-
disclosable material.

Sec. 40.25.060. CORRECTION AND AMENDMENT OF RECORDS. () An
individual may request a governmental unit to correct or amend any
incomplete or inaccurate information pertaining to him if it is con—
tained in a record available under AS 40.25.050.

((») Not later than twenty days after receiving a request from an
individual to correct or amend an accessible record pertaining to him,
the governmental upit shall

(1) make the requested correction or amendment and inform
the individual of the action;

) inform the individual that the governmental unit does
not maintain® the record and, if it knows, provide the name and location
of the governmental unit maintaining 1it; or

€)) inform the individual in writing of its refusal to
correct or amend the record as requested and the reason for the re—
fusal. IT the governmental unit refuses to correct or amend the
record, it shall

A) permit the individual to file with the record a
concise statement of his reasons for the requested correction or
amendment and his reaso s for disagreement with the refusal by the
governmental unit; and

® notify the individual of his right to bring an
action pursuant to AS 40.25.070.

(©) Whenever a governmental unit discloses information to a third

party about which an individual has filed a statement pursuant to

-10-



(b)(3)(W of this section, the governmental unit shall

¢)) clearly identify the disputed portion of the informa—
tioni

(2) furnish a copy of the individual®s statement; and

A3) furnish a concise statement of the governmental unit"s
current position with respect to the request for correction or amend—
ment and transmit a copy of this statement to the last known address of
the individual whose record is disclosed.

Sec. 40.25.070. ENFORCEMENT : INJUNCTIVE RELIEF. (@) A person
having custody or control of a record, or a person not having custody
or control who aids or abets a person having custody, may be enjoined
in superior court from

(1) obstructing or attempting to obstruct the inspection of
a record subject to inspection under this chapter;

@) failing to correct or amend a record pursuant to AS 40.-
25.060.

(b) The court may charge no filing fee, and the Department of
Public Safety may charge no fee for service of process, from an appli—
cant seeking an injunction under this section. No security may be
required by the court from an applicant seeking an injunction under
this section. If the applicant is granted the injunction, he shall be
entitled to recover costs anaraaoomitefe attorney fees from the govern-—
mental unit.

(c) The superior court shall make available to an applicant, free
of charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian alleged to be acting improperly, and a
simple explanation of the records sought or the correction or amendment

requested.



() In a suit brought under this section, the court may enjoin
withholding of the records and order the production to the complainant
of records improperly withheld or order that the correction or amend—
ment be made. The court shall determine the matter de novo, and may
examine the contents of any records in camera to determine whether the
records or any portion of them may be withheld under any of the exemp—
tion specified in AS 40.25.030 or not corrected or amended under
AS 40.25.060. The burden is on the agency to sustain its action.

Sec. 40.25.080. CIVIL ACTION FOR OBSTRUCTION OF 7\CCES.> TO RE-—
CORDS. (&) A person who has been wrongfully denied access to a
record under this chapter has a civil cause of action against che
persor) responsible for the violation and is entitled to recover actual
lamaces and attorney fees and other roaoaHwbit litigation
costs.

(b) A good fai”~h reliance upon the provisions of this chapter
of applicable law governing the confidentiality of public records is a
defense zo a civil action brought under this section.

Sec. 40.25.050. DEFINITIONS. In th~.s chapter, unless the contex
otherwise requires,

(€)) "accessible record"” mejans an$ item or collection of
information in a record that refers to a particular individual that 1is

)] maintained according to an established retrieval
scheme or 1indexing structure oh the basis of the identity of, or
so as to identify, individuavlLs; or

(B) otherwise retrievable because a governmental unit
is able to locate the record through the use of information pro—
vided by a requester without an unreasonable expenditure of tinme,

effort, money, or other resources;

(2) "attorney work product"™ means documents and tangible

-12-
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things prepared by or for a governmental unit in anticipation of or
during litigation;

@3 "custodian" means the head of any governmental unit or
his designee;

4 "governmental unit" means an ageAfcy, politic;$lsub-—
division, legislative body, board of regents, or an administrative
body, board, commission, committee, subcommittee, authority, council,
agency, or other organization, 1including subordinate units of the above

roups, of the state or any of 1its political subdivisions, 1including
but not limited to municipalities, boroughs, school boards, and all
other boards, agencies assemblies, councils, departments, divisions,
bureaus, commissions < organizations, advisory or otherwise, o0": the
state or local govern jt supported in whole_or 1in part by pub.lic mon

or authorized to spend public money;

T? 1.n, 7
(5) "individual"™ means a natural rerson; °
(6) "record" means any document, paper, memoranda, book,

letter, drawing, map, plat, photo, photographic file, motion picture,
film, microfilm, micr phoﬁ?graph, exhibit, magnetic or paper tape,
punched card,7”or other document of any other material, regardless of
physical form or characteristic, developed or received under law or 1in
connection with the transaction of official business and preserved or
appropriate for preservation by a governmental unit as evidence of the
organization, Tfunction, policies, decisions, proceduns, operations or
other actili_eis of the state or political subdivision or because of
:he informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Sec. 2. AS 44.62.310 1is amended by adding a new subsection to read:
()) Nothing in this section may be construed to prevent the

holding of conferences between two or more public bodies, or their

13-
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representatives, but these conferences are subject to the same regu—
lations for holding executive or closed sessions as are applicable to
any other public body.

* Sec. 3. AS 44.62. 310 (¢) (3) is amended to read:

€)) matters which by state statute [LAW, MUNICIPAL
OR ORDINANCE] are required to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25.025(b) has the effect of
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re—
lating to security deposits required in civil actions.

* Sec. 5. AS 09.25.110, 09.25.120, and 09.25.125 are repealed.

* Sec. 6. This Act ta<es effect July 1, 198~.

-14-
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For an Act entitles: "An Act relating to privacy and public informa

-Ne'17

PROPOSED COMMITTEE SUBSTITUTE

SENATE BILL NO. 90

IN THE LEGISLATURE OF THE STATE Oi ALASK
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
"on;
chang.Lng Rule 65 of the Alaska Supreme Court Rules

of Civil Procedure and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 40 is amended by adding a new chapter to read:
CHAPTER 25. PRIVACY AND PUBLIC INFORMATION.

Shc. 40.25.010. STATE POLICY. It is the policy of the state that

) all governmental units exist to aid in the conduc

the people®s business;

(2) the people of this state do not yield their sovereignty
to the agencies which serve them;

€)) the people, 1in delegating authority, do not give their
public servants the right to decide what is best for the people to know
and what is best for them not to know;

4 the people®s right to rem".in informed shall be protected

“6o that they may retain control over the instruments they have created;
©) the people®s right to privacy as provided by the con-—
stitution is recognized and shall not be infringed;

(6) the records of governmental units shall be open for
public inspection unless the inspection infringes on a person®s right
to privacy or is otherwdse prohibited by statute.

Sec. 40.25.015. RECORDS TO BE OPEN TO INSPECTION. () Except a”

otherwise specifically provided by statute, all records are open to
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inspection and copying by any person during the regular office hours of
the lawful custodian of the records or his designee. The custodian of
the records shall take all necessary precautions for their preservation
and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and
payment of fees, if any. A custodian shall permit memoranda, trans—
cripts, and copies of the public writings and records in his office to
be reproduced in any reasonable manner. In addition, a custodian shall
furnish proper and reasonably accessible facilities for inspection of
records, subject to reasonable restrictions as are necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.
IT a certified copy 1is requested, that copy 1is in all cases evidence of
the original.

(c) Copies of records may be requested by telephone, electronic
communication, or by mail. These requests shall be treated in accor—
dance with the provisions of (a) and (b) of this section.

(d) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard charges for
document duplication, and provide for recovery of only the direct costs
of the duplication. The commissioner may reduce or waive the payment
of fees if a reduction or waiver would be in the public interest. A
person can obtain 20 pages of a record copied without charge within any
24-hour period.

Sec. 40.25.020. DUTIES OF GOVERNMENTAL UNIT. (@ Promptly, but
no later than 10 days after rece"ving a request for a public record,
the custodian of the record shall

(1) make the record available;

-2-
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2 inform the requester that unusual circumstances, as
defined in (d) of this section, have delayed or impaired the handling
of the request and specify in writing the earliest time and date, no-
later than 20 days after receipt of the request, when the record w"1!
be available;

(3) inform the requester that the governmental unit does not
maintain the record,, and provide, 1if known, the name and location of
the governmental unit maintaining the record; or

©)) deny the reque.t.

() IT a request for access to a public record is denied, 1in
whole or part, the governmental unit shall in writing notify the
requester of the specific reasons for the denial, and identify by name
and position or title of the person responsible for the denial. In
addition, the governmental unit shall inform the requester that review
of the denial may be sought from the heed of the governmental unit r \
that a request” for review must be filed within 30 days after notification
of the denial. The head of the governmental unit within 30 days after
a request for review is filed, shall decide whether to uphold the
denial of access. If the decision is to disclose, the governmental
unit shall immediately notify th» requester and make the record avail—
able. If the denial of access is upheld, in whole or in part, the head
of the governmental unit in writing shall notify the requester of the
decision, the specific reasons for the decision, and of the right to
bring a judicial action under AS 40.25.070.

(c) When the governmental unit determines that contents of a
record exempt it unde., the provisions of AS 42. 25.030, it shall also
determine whether a deletion of the exempt parts of the record will
make the record suitablelfor release, and, if so, the deletion shall be

made and the record released, with the notation that exempt material
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has been removed. IfT the governmental unit determines that the record,
or a portion of the record, 1is not open to inspection, it shall, .in a
certified writing, inform the person requesting the records of its
determination, of the statutory basis for this decision, and that under
nS 40.25.070 a suit may be brought to compel production of records that
are improperly withheld.

'

(d) As used in (@) of this section, "unusual circumstances"
means, but only to the extent reasonably necessary to the proper pro-—
cessing of the particular request,

(1) the need to search for and collect the requested records
from field facilities or other establishments that are separate fronm
the office processing the request;

(2) collect, and appropriately
examine a volum e and distinct records which are
demanded 1in a single request;

(3)- the need for consultation, which shall be conducted with
all practicable speed, with another governmental unit or among two or
more components of t"e governmental unit having a substantial interest
in the determination of the request; or

%) the need to notify a person and afford him"an oppor —
tunity to be heard pursuant to AS 40.25.030(c).

Sec. 40.25.030. EXEMPTIONS. () The fo lowing records are ex—
cluded from the provision of AS 40.25.015 - 4j.25.020:

(€D records that are exempted from disclosure by state
statute, federal law or regulation, or court rule;

(2) any tax or information return, or record or report
relating to that return, which is required to be filed in accordance
with the provisions of AS 43 or municipal ordinance;

(3 archival materials donated by individuals to the extent

4 -
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of any written limitations placed on them as a condition of of the
contribution; however, all archiva . materials become public information
after not more than 50 years and any statement of limitations must be
produced upon denial of access;

(4) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
personal transactions by those borrowing from them;

5) trade secrets and confidential commercial, Tfinancial,
geological, or geophysical data that is furnished to a governmental
unit®jor developed by a governmental vnicf?

(6) materials used to administer a licensing, employment, or
academic examination if disclosure would compromise the fairness or
objectivity of theiexamination process;

) investigatory, intelligence, and original entry records
comp\i]Jed for law enforcement purposes, but only to the extent that
production of the records would

A) interfere with enforcement proceedings;

) deprive a person of a right to a fair trial or an
impartial adjudication;

© constitute an unwarranted invasion jf .personal
privacy;

- (D) disclose the identity of a confidential source and,

in case of a record compiled b a criminal law enforcement m
authority in the course of a criminal 1investigation, confidential

information furnished only by the confidential source;

() disclose investigative techniques and procedures;

(F) .endanger the life, property, ojr physical safety of

a person; 1

€) records of security systems and procedures established
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for the purpose of the protection of persons or property, or securing
a penal institution or place of detention of persons accused or con-—
victed of a crime or persons under the jurisdiction of the court under
AS 47.10, but only to the extent that disclosure would compromise the
effectiveness of the systenm;

€©)) attorney work product in the possession of a govern—
mental unit;

(10) any notes, memoranda, draft decisions, opinions, or
other s. J.ar documents prepared by a justice or a judge, or a person
working under his supervision, 1in the process of deciding any leaal
issue.;

(1) records related solely to the internal practices of a
governmental unit where the effect of disclosure would be to enable law
violators to escape detection; and

(12) records, the disclosure of which would constitute an
unwarranted 1invasion of personal privacy.

applying the exemption specified in (a) (12) of this
section, the governmental unit shall determine whether the public
interest in disclosure outweighs thejnrivacy interest of the person to
whom the record pertains.”hin making this determination, the”~govern-

mental unit shall consider: n A

4 /e

(D) whether the record is of a persdﬁ%l" nature, 1Inc
recorus concerning
(A) the person®s personal relationship with any person
related to him by blood or marriage;
(B) the person®s religious beliefs or practices;
(©) non7<5rimiial sexual matters;
(D) /the person®s political affiliation or philosophy;

(X) medical, psychiatric, or psychological history,

(@)
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diagnosis, condition, treatment or evaluation*

(2) whether the person could reasonably asserv”n Tption to
\;ithhold information contained in the record from the “public because
bf its intimacy or its possible adverse effects upon hims .If or his
family;

(3) the extent to which disclosufe furthers the public
interest in the disclosure of information concerning the conduct of
governmental affairs as opposed to trequester®s private interests;

(4) whether the information in the record was voluntariTy
provided by the person to whom the record pertains or whether he was
compelled to provide the information;

(5 whether the information in the record was supplied by
the person in an attempt yo obtain a valuable governmental benefit,
ciner than basic social /services or assistance;

(6) whether/the informati i in the record 1is readily a-
vailable from other than governmental sources;

() whetner the person was notified or reasonably could have
concluded at the /time he provided the information that the record would
be available fof public inspection;

(8)/ whether the information in the record consists of
verified or/undisp :ted information about a person or 1is rumor, con-—
jecture,uncorroborated hearsay; and

©)) whether the information in the record was collected or
maintained for the purpose of making inforjcion available to the
gepferal public.

) (©) IT a governmental unit initially decides to disclose a
record to which the exemptions specified in (@) () (C) or (@) (13) of
this section may apply, and to the extent that it concludes that there

is a substantial probability that a person to whom the record pertains

-7-
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would object to disclosure, it shall make reasonable efforts to notify
that person and provide him with an opportunity to argue against.dis-
closure. IT the governmental unit decides to grant disclosure over
objection, it shall notify the objector of its decision. IfT the govern—
mental unit decides not to grant disclosure, and an action is subse—
guently brought pursuant to AS 40.25.070 to compel disclosure, it shall,
make reasonable efforts to inform the objector of the suit.

(d Unless specifically exempted from disclosure by state sta-
tute, or rf£g r t i"ule, all records become
public after they are \N §88¥8 ol@ L.\, TtK/ . MV ]W*-" v

(¢) Information contained in records exempted from disclosure
under (@) of this section may be released for valid statistical or
other information-gathering purposes if

€D any information which would tend to identify the person
to whom the record pertains is deleted; and

(2) disclosure is made in a manner which would not com—
promise or defeat the purposes of any state statute, federal law or
regulation, or court rule designed to maintain the confidentiality of
the information.

¢ The exemptions ..orom public disclosure provided in this se
tion, or by other state law pertaining to the confidentiality of
records, do not preclude the release or production of subpoenaed
records or information to a state or municipal agency during the course
of an investigation.

n (@) All information 1in personnel records of publir employees
v showing salary or compensation, job description, t*~p\lon and training
background, previous work experience, and tnestatus olany formal
charges against the employee and disciplinary action taken is a matter

of public information and record.

-8-



(h) The fact that a crime has been committed, the name of the
crime, the time of commission and location, and the name of any person

wito is charged with a crime is a matter of public information and

/ record, except as provided in AS 47.10.090.
Sec. 40.25.040. ACCESS TO RECORDS BY RECORD SUBJECT. (@)
1 Except as provided in (b) of this section, an individual or his duly
1 authorized representative may examine or copy during the regular
8 business hours of the governmental unit, any record that
9 pertains to him. In implementing this section, the governmental unit
in shall follow the procedures established in AS 40.25.015 - 40.25.020.
u (b A governmental unit is not required under (@) of this sec
i, to disclose:
13 €H) information that may be withheld pursuant to AS
M 25.030 (a)(1) -- 40.25.030 (a) P 1), except to the extent that the in-—
li formation was submitted by the requester; however, for purposes of
16 information that may be withheld pursuant to AS 40.25.030 (a) (6),
11 under appropriate safeguards designed to protect the integrity of the
H examination process, an individual may examine oWl
19 test questions and answers in any examination used for licensing or
N employment;
\ @) information that may be withheld pursuant to AS 40.-
) 25.030(a) (12) that does not relate directly tc the requester, and
» which it disclosed, would constitute an unwarranted 1invasion of
another person®s personal privacy; or

/i (3™ information coxlecteji-*nd used solelyto- evaluate ;fhe.
5 characj
Y ensure would identji
’ (©) This secﬁion'does not abridge any state statute, federal law

or regulation, or court-rule that authorizes an agency to withhold infor—

mation from the parent or legal guardian of a child. n

-9-
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(d) If an individual requests an agtfess-ihT2? .rp.rnrd containing
information the governmental unit is not required to disclose under (b)
or (c) of this section, the agency shall provide any reasonably segre-
gable portion of the record to the requester after deleting the un-
disclosable material.

Sec. 40.25.060. CORRECTION AND AMENDMENT OF RECORDS, () An
individual may request a governmental unit to correct or amend any
incomplete or inaccurate information pertaining to him if it is con—
tained in a record available under AS 40.25.050.

() Not later than twenty days after receiving a request from an
individual to correct or amend an accessible record pertaining to him,
the governmental unit 7nail

(1) make the requested correction or amendment and inform
the individual of the action;

(@) inform the individual that the governmental unit does
not maintain® the record and, if it knows, provide the name and location
of the governmental unit maintaining it; or

(©)) inform the individual jn writing of its refusal to
correct or amend the record as requesced and the reason for the re—
fusal. IfT the governmental unit refuses to correct or amend the
record, it shall

A permit the individual to file with the record a
concise statement of his reasons for the requested correction or
amendment and his reasons for disagreement with the refusal by the
governmental unit; and

(B) notify the individual of his right to bring an

action pursuant to AS 40.25.070.

©) Whenever a governmental enit discloses information to a thirc
party about which an individual has filed a statement pursuant to

-10-
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) (3 (A) of this section, the governmental unit shall

¢)) clearly identify the disputed portion of the informa-

(2 furnish a copy of the individual®s statement; and

) furnish a concise statement of the governmental unit"s
current position with respect to the request for correction or amend—
ment and transmit a copy of this statement to the last known address of
the individual whose record is disclosed.

Sec. 40.25.070. ENFORCEMENT: INJUNCTIVE RELIEF. () A person
having custody or control of a record, or a person not having custody
or control who aids or abets a person having custody, may be enjoined
in superior cou" c from

(1) obstructing attempting to obstruct the inspection of
a recoru subject to inspection under this chancer;

2 failing to correct or amend a cord pursuant to AS 40.-
25.060.

(b) The court may charge no filing fee, and the Department of
Public Safety may change no fee for service of process, from an appli—
cant seeking an injunction under this section. No security may be
required by the court from an applici ,t seeking an injunction under
this section. IT the applicant is granted the injunction, he sha ;l be
entitled to recover costs and reasonable attorney fees from the govern-—
mental unit.

(c) The superior court shall make available to an applicant, free
of: charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian all aged to ;e acting improperly, and a
simple explanation of the records sought or the correction or amendment
requested.

-11-



(d) In a suit brought under this section, the court may enjoin
withholding of the records and order the production to the complainant
of records improperly withheld or order that the correction or amend-—
ment be made. The court shall determine the matter de novo, and may
examine the contents of any records in camera to determine whether the
records or any portion of them may be withheld under any of the exemp—
tion specified in AS 40.25.030 or not corrected or amended under
AS 40.25.060. The burden is on the agency to sustain its action.
Sec. 40.25.080. CIVIL ACTION FOR OBSTRUCTION OF ACCESS TO RE-—
CORDS. () A person who has been wrongfully denied access to a
record under this chapter has a civil cause of action against the
person responsible for the violation and 1is entitled to recover actual
damages and reasonable attorney fees and other reasonable litigation
costs.
(b A good faith reliance upon the provisions of this chapter
of _pplicable law governing the confidentiality of public records is a
defense to a civil action brought under this section.
Sec. 40.25.090. DEFINITIONS. In this chapter, unless the contex
otherwise requires,
(€)) "accessible record” means an], item or collecrtion-"0
information in a”roqord that refers to a particjriTar individual that 1is
(A) maint™in®d according”oan established retrieval
scheme or indexing struetur™tSju the basis of the identity of, or
so as to identify, injatfu.duals; or
(B) pfnerwise retrievable because a”go”ernmental unit
is able tp/=%xocate the record through the use of informa-tTioji pro-
vidaeKby a requester without an unreasonable expenditure of tinme,

effort, money, or other resources;

v (2) "attorney work oroduct™ means documents and tangible

-12-



things prepared by or for a governmental unit in anticipation of or
during litigation;

3) "custodian” means the head of any governmental unit or
his designee;

4 "governmental unit"™ means an agency, political sub-—
division, legislative body, board of regents, or an administrative
body, board, commission, committee, suecommittee, authority, council,
agency, or other organization, including subordinate units of the above
groups, of the state or any of its political subdivisions, including
but not limited to municipalities, boroughs, school boards, and axl

ther boards, agencies, assemblies, councils, departments, divisions,
bureau-, commissions or organizations, advisory or otherwise, of the
"*state or local government supported in whole or 1in part by public money
r authorized to spend public money;

) "individual™ means a natural person;

(6) "record"” means any document, paper, memoranda, book,
-etter, drawing, map, plat, photc, photographic file, motion picture,
film, microfilm, microphotograph, exhibit, magnetic or paper tape, -

[A-) Mipejpl'NTT vV iivdi/t v < - ¢conov o f SV
puhched card,Tor other document of any other material, regardless of
physical form or characteristic, developed or received under law or in
connection with the transaction of official business and preserved or
appropriate for preservation by a governmental unit as evidence of the
organization, function, policies, decisions, procedures, operations or
other activiteis of the state or political subdivision or because of
the informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Sec. 2. AS 44.62.310 is amended by adding a new subsection to read;

() Nothing 1in this section may be construed to prevent the

holding of conferences between two or more public bodies, or their

-13-



representatives, but these conference!, are subject to the same regu-—
lations for holding executive or closed sessions as are applicable to
any other public body.

* Sec. 3. AS 44.62.310(c)(3) is amended to read:

€)) matters which by state statute [LAW, MUNICIPAL CHARTER,
OR ORDINANCE] are required to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25.025(b) has the effect of
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re—
lating tc security deposits required in civil actions.

* Sec. 5. AS 09.25.130, 09.25.120, and 09.25.125 are repealed.

* Sec. 6. This Act takes effect July<3Frinf
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PROPOSED COMMITTEE SUBSTITUTE

SENATE BILL NO. 90

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION

A BILL

an Act entitled: "An Act relating to privacy

and public information;

changing Rule 65 of the Alaska Supreme Court Rules

of Civil Procedure and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF TEE STATE OF ALASKA:

* Section 1. AS 40 is amended by adding a new chapter to read:

CHAPTE$ 25. PRIVACY AND PUBLIC INFORMATION.

Sec. 40.25.010. STATE POLICY. It is the policy of the state that

) all governmental units exist to a
the people®s business;
2 the people of this state do not vy

to the agencies which serve them;

id in the conduct of

ield their sovereignty

3) the people, in delegating authority, do not give their

public servants the right to decide what is best
and what is best for them not to know;

4 the people®s right to remain info

(5)the people®s right to privacv as pro

for t.he people to knc-=

rmed shall be protected

so that they may retain control ever the instruments they have created;

vided by the con—

stitution 1is recognized and shall not be infringed;

(6) the records of governmental units

shall be open for

public inspection unless the inspection infringes on a person"s right

to privacy or is otherwise prohibited by statute.

Sec. 40.25.015. RECORDS TO BE OPEN TO INSPECTION. (a) Except as

otherwise specifically provided by statute, all

records are open to



inspection and copying by any person during the regular office hours of
the lawful custodian of the records or his designee. The custodian of
the records shall take all necessary precautions for their preservation
and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and
payment of fees, if any. A custodian shall permit memoranda, trans-
cripts, and copies of the public writings and records in his office to
be reproduced in any reasonable manner. In addition, a custodian shall
furnish proper and reasonably accessible facilities for inspection of
records, subject to reasonable restrictions as are necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.

If a certified copy is requested, that copy is in all cases
the original,

(c) Copies of records may be requested ay teiepnone, electronic
communication, or by mail. These requests shall ae treated in accor-
dance with the provisions of (a) and (b) of this section.

(c) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard charges for
document duplication, and provide for recovery of only the direct costs
of th® duplication. The commissioner may reduce or waive the payment
of fees if a reduction or waiver would be in the public interest*1fA A
person can obtain 20 pages of a record copied without charge within any
24-hour period. I j/nirejLrsAK >

Sec. 40.25.020. DUTIES OF GOVERNMENTAL UNIT. , =hut —

A~ (A-1nT" after receiving a request for a public record,
the custodian of the record shall

(1) make the record available;

-2-



(2) inform the requester that unusual circumstances, as
defined in (() .of this section, have delayed or impaired the handling
'‘of the requestand specify in writing the earliest time and date, not
later than O days after receipt of the request, when the record will
be available;

(3) inform the requester that the governmental unit does not
maintain the record,: and provide, if known, the name and location of

1 unit maintaining the record; or
4) deny the request.
(h) If a request for access to a public record is denied, in
whole or part, the governmental unit shall in writing notify the
requ ster of the specific reasons for the denial, and identify by name
and position or title of the person responsible’for the denial, -
dition, the govir-mvjei>tal unit shall sz

aa af Ythe gc.vernmenta-ivur
t be /fried xithirr icatior.
- unii fter
recuest'for review is filed, shall decide-Whethex—to uohol/a the
denfial c access. I\f the declsion |s "o d|sc|ose the governmentS|s
un|t shall |mmed|ate|y noti-v the recuester and make the' record ava||—

ab(e.—<1.. the ae u£l gr*aou. ~r is upheld,/.in whole or/fn part"/the head:
/'of the govetrnmenta'lf unit in writing shalx ~ ¢ r « r a Vv'nf the

decision,MtlJ*"gp.eeirfirc*reasons for/t)ne decision, 8nd of the to

(c) When the governmental unit determines that contents of a
record exempt it under the provisions of AS 42.25.030, it shall also
o determine whether a deletion of the exempt parts of the record will
make the record suitable' for release, and, if so, the deletion shall be
made and the record released, with the notation that exemot material



has been removed. [If the governmental unit determines that the recorc
or a portion of the record, is not open to inspection, it shall, .in a
certified writing, inform the person requesting the records of its
determination, of the statutory basis for this decision, and that unde
AS 40.25.070 a suit may be brought to compel production of records tha
& (XH ftdl s-Mccfa )M m

o As Used in taj at- this section, "unusual circumstances"”
means, but only to the extent reasonably necessary to the proper pro-
cessing of the particular request,

(1) the need to search for and collect the requested record;
from field facilities or other establishments; that are separate from
the office processiing the request;

(2) the need to search for, collect, and appropriately
examine a voluminous amount “of* separate and distinct records which are
demanded in a single request; " iy — "TmV~-7

(3 the need for consultation, which shall be**nductec wit:
all practicable speed, with another governmental unit er--ameng—twO—er
i"c-CTArArmrr #r&TFtrof- the— uni-t having a substantial intere
in the determinatio

the need to notify a person and afford him 'an oppor-
tunity t0 be heard pursuant to AS 40.25.030( ¢ ) . Zt "
Sec. 40.25.030. EXEMPTIONS. (a) The following records are ex-
cluded from the provision of AS 40.25.015 —

(1) records that are exempted from disclosure by state

statute’ federal 1aw or regulation, or conn jujpH-

(2) any tax or information return, or record or report
relating to that return, which is required to be filed in accordance
with the provisionsI of AS 43 or municipal ordinance;

(3) archival materials donated by individuals to the extent



"ftd rtcjifj -J-

cu-/H -MFfFcW -6)"
-ft,3 jecfl”

(Jb  /f S\r*j*it)~ -fa £r-"AL

A*ob»' N 'S VAIS-b Ofa~“mi0,~"C & O t> c&tir/ch'tt/ fa

erWshG s> Jal/"Ww ! *x hg AT A

NenNrrx-h* umfj frils */-0
_EjQJunCLVd

comply wit™ this section./ If the governmental unit can show that

circumstancesJ'exist and that it is exercisj'n~pcfue'diligerft
in responding to the request, conrt'may retain jurisdiction and
allow the governmental unit additional time to complete its review of
the records. Upon a determination by a governmental unit to comply
with a request for records, the records shall be made promptly available

to the person making the request.

6 SB 90

\* Op fS Crck*J J. UHI

1c/&

N



of any written limitations placed on them as a condition of of the
contribution; however, all archival materials become public information
after not more than 50 years and any statement of limitations must be
produced upon denial of access;

(4) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
personal transactions by those borrowing from them;

(5) trade secrets and confidential commercial, financial,

geological, or geophysical data that is furnished to a governmental
eunit’

: (6) materials used to administer a licensing, employment, or
academic examination if disclosure would compromise the fairness or
objectivity of the ‘examination process;

(7) investigatory, intelligence, and original entry records
complied for law enforcement purposes, but oni1y to the extent that

production of the records would
(A) interfere with enforcement proceedings;
(E) deprive a person of a right to a fair trial or an
impartial adjudication;
(C) constitute an unwarranted invasion of .personal
privacy;

- . (D) disclose the identity of a confidential source and,
in case of a record compiled by a criminal law enforcement e
authority in the course of a criminal investigation, confidential
information furnished only bv the confidential source;

(E) disclose investigative techniques and procedures;
or

(F) . endanger the life,

a person;

(8) records of security systems and procedures established

-5-



oL & isML h&S kz* chci&e) /7 *11

rubs, 0 * 4 «' d ™~ i - daw M *, opm r«idf

J L L tfJJdr /lecc/'dh

for the purpose of the protection of persons or property, or securing
a penal institution or place of detention of persons accused or con-
victed of a crime or persons under the jurisdiction of the court under
AS 47.10, but only to the extent that disclosure would compromise the
effectiveness of the system;

(9) attorney work product in the possession of a govern-

. <v,ct Vtiti.VIt" htr> b*e.~ jlif-fovia'j d.-K
mental unit;  .fwv «T" ror
tc & «, <<t Mu U"<—;A||y. Sy t-
(to) any notes, memoranda, draft decisions,/opinions, or "7=

V - itA<
other similar documents prepared by a justice or a judge/ or a person
VWiu'
working under supervision, in the process 'x deciding any legal

issuer?” ) 1. v ~ 'V -C U H

Governmental unit where the effect of disclosure would be to enable law
violators to escape detection; and Vathy." M e

which would constitute an
invasion 0

t"e exemption specified in (a) (12) ,cf this
on," togovernmental- unit shall determine whether the public

a personal nature, including

the'person's political affiliation or philosophy
1 history



diagnosis, condition, treatment or evaluation;

(2) whether the person could reasonably assert an option to
vrithhol"d information contained in the record from the public because
of its intimacy or its possible adverse effects upon himself or his
family;

(3) \the extent to which disclosure furtherst the public
interest in the disclosure of information concerning the conduct of
governmental affairs\as opposed to the requester®s private interests;

(4) whether\he information in the record was voluntarily
provided by the person to\*hom the record pertains or whether he was
compelled to provide the information;

(5) whether the information in the record was supplied by
the person in an attempt to obtain,.a valuable governmental benefit,
other than basic social services or assistance;

(6) whether the information in the record is readily a-
vailable from other than governmental sources;

(7) whether the person was notified or reasonably coulc have
concluded at the time he provided the information that the record would
he available for public inspection;

(8" whether the information in the record consists of
verified or undisputed“,{nfomation about a person or isS rumor, con-
jecture, tr uncorroborated hearsay; and \

(9) whetfier the information in the record was collected or
maintained for the puroose of making information available to the
general pumlioi/

(@) If a governmental unit initially decides to disclose a
record to which the exemptions specific 1in (a) (7) (C) or (a) (1") of
this section may apply, and to the extent that it concludes that there
s a substantial probability uhat a person to whom the record pertains

7



would object to disclosure, it shall' make reasonable efforts to notify
that person and provide him with an opportunity to argue against;dis-
closure. If the governmental unit decides to grant disclosure over
objection, it shall notify the objector of its decision. [If the govern-
mental unit decides not to grant disclosure, and an action is subse-
quently brought pursuant to AS 40.25.070 to compel disclosure, it shall
make reas Table efforts to inform the objector of the suit.

© Unless specifically exempted from disclosure by state sta-
tute r-fpriprat—1pw n -arvi'-at-ich , - uoupt~xirtre, all records become
public after they arejﬁ% year:; old.

(") Information contained in records exempted from disclosure
under (a) of this section may be released for valid statistical or
other information-gathering purposes i

(1) any information which would tend to identify the person
to whom the record pertains is deleted; and

(2) disclosure is made in a manner which would not com-
promise or defeat the purposes < any state statute, federal law or
regulation, or court rule designed to maintain the confidentiality of
the information,

(E} The exemptions from public disclosure provided in this sec-

cion, or by other state law pertaining to the confidentiality of
records, do not preclude the release or production of subpoenaed

records or information to a state or municipal agency during the course
investigation.

W>-
.showing salary or compensation, job description, education and training
background, previous work experience, the status of any formal

charges against the employee and disciplinary™.action take; ' ~ A7
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(h) The factthat a crime has been committed, the name of  the
crime, the time of commission and locution, and the name of any person
who is charged with a crime is a matter of public information and
record, except as provided in AS 47.10.090.

5ec.40.25,040. ACCESS TO RECORDS BY RECORD SUBJECT. (a)
Except as providedin (b) of this section, an individual orhis duly
authorized representative may examine or copy during the regular
business hours of the governmental unit, any record that
pertains to him. In implementing this section, the governmental unit
shall follow the procedures established in AS 40.25.01s — 40.25.020.

(b) A governmental unit is not required under (a) of this se
to disclose: _

(1) information thaIbAtaAbe__“tiﬂH’ei'cP_—pur—suanh to AS 40.-
25.030(a) (1) — 40.25.030(a) (11), except to the extent that the in-
formation was submitted by the requester; however, for purposes of
information that m.y be withheld pursuant to AS 40.25.030(a) (e),
under appropriate safeguards designed to protect the integrity of the
examination process, an individual may examing — —r—mmr—~ his own
test questions and answers in ury examine :ion used for licensing or
employment; /r2

(2) information that may be withheld pursuant to AS 40.-
"25.030(a) (12) that does not relate directly,to the recuester, and
which if disclosed, would constitute an unJUa-r-rentdd invasion of
another person's personal privacy; B

1T “hd U c A—._to-/;)_u'z;JU/ate the
character any' fj.tp€ss of jperspns, but pnly; to the "xtent/that dis-
closy4e woulld-identify thrr source of the information™"

(c) This section-does not abridge any state statute<<“foderzr22=law

that authorizes an agency to withhold infor-
on from’the parent or legal guardian of a child,

«Q *F~tzi— " a -iht It

~ u: rccchj i e
D
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(d) If.an individual requests am "BvaSé&i'g record containing
information the governmental unit is not required to disclose under (b).
or (¢) of this section/ the agency shall provide any reasonably segre- |
gable portion of the record to the requester after deleting the un-
disclosable material.

Sec. 40.25.060. CORRECTION AND AMENDMENT OF RECORDS. (a) An
individual may request a governmental unit to correct or amend any
incomplete or inaccurate information pertaining to him if it is con-
tained in a record available under A"

(b) Not later than twenty days after receiving a request from an !
individual to correct or amend an record pertaining to him,
the governmental unit shall
0 (1) make the requested coriaction or amendment and inform
the individual of the action; |

(2) inform the individual that the governmental unit does
not maintain the record and, if it knows, provide the name and location
of the governmental unit maintaining it; or

(3 inform the individual in writing of its refusal to
correct cr a?2.end the record as requested and the reason for the re-
fusal. If rhe governmental unir refuses to correct or amend the
record, it shall

(A) permit the individual to file with the record a
concise statement of his reasons for the requested correction or
amendment and his reasons for disagreement with, the refusal by theI
governmental unit; and !
(B) notify the individual of his right to bring an

action pursuant to AS 40.25.070.

(c) Whenever a governmental unit discloses information to a third
party about which an individual has filed a statement pursuant to



(b) (3) (A) of this section, the governmental unit shall

(1) clearly identify the disputed portion of the informa-
tion;

(2) furnish a copy of the individual's statement; and

(3) furnish a concise statement of the governmental unit's
current position with respect to the request for correct.ior or amend-
ment and transmit a copy of this statement to the »;.ave known address of
the individual whose record is disclosed.

Sec. 40.25.070. ENFORCEMENT: INJUNCTIVE RELIEF. (a) A person
having custody or control = a record, or a person not having custody
or control who aids or abets a person having custody, may be enjoired
in superior court from

(v obstructing or attempting to obstruct the inspection of
a record subject to inspection under this chapter;

(2) failing to correct or amend a record pursuant to AS 40.-
25.060.

(b) The court nay charge no filing fee, and the Department of
Public Safety may charge no fee for service of process, from an appli-
cant seeking an injunction under mis section  No security may be
reouired by the court from an applicant seek‘*y an 5 junction under
mis secoion. If the applicant is granted the injunction, he shall be
entitled zo recover ccsts and reasonable attorney fees from the govern-
rerral unit.

(c) ' The superior court shall make available to an applicant, free
of charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian alleged to be acting improperly, and a
simcle explanation of the records sought cr the correction or amendment
requested.



(0) In a suit brought under this section, the court may enjoin
withholding of the records and order the production to the complainant
of records improperly withheld or order that the correction or amend-
ment be made. The court shall determine the matter de novo, and may
examine the contents of any records in camera to determine whether the
records or any portion of them may be withheld under any of the exemp-
tion specified in AS 40.25.030 or not corrected or amended under
AS 40.25.060.  The burden is on the agency to sustain its action.

Sec. 40.25.080. CIVIL ACTION FOR OBSTRUCTION OF ACCESS TO RE-
CORDS. (a) A person who has been wrongfully denied access to a
record under this chapter has a civil cause of action against the
person responsible for the violation and is entitled to recover actual
damages .md reasonable attorney fees and other reasonable litigation
costs.

(b) A good faith reliance upon the provisions of this chapter
of applicable law governing the confidentiality of public records is a
defense to a civil action brought under this section.

Sec. 40.25.090. DEFINITIONS. In this chapter, unless the context
otherwise requires,

information in
(A) ma
scheme or indexing struct!
so as to identify, indivi

(B) othe_
is able to locate
vided by a
effort, mon

(
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things prepared by or for a governmental unit in anticipation of, or

dtrrrna_J7irtigatxon4/~/~ A2

. "custodian" means the head of any governmental unit or
his designee;

Go  "governmental unit" means an agency, political sub-
division, legislative body, board of regents, or an administrative
body, board, commission, committee, subcommittee, authority, council,
agency, or other organization, including subordinate units of the above
groups, of the state or any of its political subdivisions, including
but not limited to municipalities,school boards, and all
other hoards, agencies, assemblies, councils, departments, divisions,
bureaus, commissions or organizations, advisory or otherwise, of the
state or local government supported in whole or in part by public money
or authorized to spend public money;

(5) "individual™ means a natural person;

(& "record" means arv document, paoer, memoranda, book,
letter, drawing, map, plat, phcrc, photographic file, motion picture,
film, microfilm, microphotograph, .exhibit, magnetic or paper tape,

Cfrimfa fty V gr 'j C'Cy'.K- rnS>9C'~
punched card," or other document rf any other material, regardless of
physical fern or characteristic, developed or received under law or in
connection v;ith the transaction c¢f official business and preserved or
appropriate for preservation by =governmental unit as evidence of the
organization, function, policies, decisions, procedures, operations or
other activiteis of the state or political subdivision or because of
the informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Sec. 2. AS 44.62.310 is amended by adding a new subsection to read:

(0) Nothing in this section may be construed to prevent the
holding of conferences between two or more public bodies, or their

-13-



representatives, but these conferences are subject to the same regu-

lations for holding executive or closed sessions as are applicable to
any other public body.

* Sec. 3. AS 44.62.310(c)(3) is amended to read:

(3) matters which by state statute [LAW, MUNICIPAL
OR ORDINANCE] are reouired to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25. 09! (b) hasthe effect of
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re-
lating to security deposits required in civil actions.

* Sec. 5 AS 09.25.110, 09.25.120, and 09.25.125 arerepealed.

* Sec. 6. This Act takes effect July 1, 198"

-14-



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

l. REQUEST
Bill/Resolution No. SB 90
Title"An Act relating to privacy and public information: and changing Rule 6
Requested by Sen. Fischer Date ar—
of the Alaska Supreme Court Rules of Civil Procedure.™

[I.  FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected General Government
BRU, Program, or Subprogram(s) Affected Legal Services
(Note: If more than vne budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 FY 86
100  PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES

500 ERUIPMENT
600 LAND & STRUCTURES

700  GRANTS. CLAIMS. ETC.

TOTAL
0 0 0

FUNDING  (Thousands of Dollars)

GENERAL F U N D 0 I 0 0 0 0 0
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS
\
FULL TIME 0 0 0 0 0 0
PART TIME
TEMPORARY

111, ANALYSIS (See Fiscal Note Preparation Instructions, Section Ill)

None of the Department of Law's BRU's, Legal Services, Prosecution
and Consumer Protection, expect that any Signjficant fiscal impact
would result from the passage and iImplementation of SB 90.

8. =
IV. DATE January 21. 1981. PREPARED BY Richard |I. Pegue&s)
AGENCY___ Department of La
Original: Legislative Finance PHONE __ £65-3695
cc: Budge.. and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/80



m i ®f m M POUCH V' STATE CAPITOL
60 HISHIIUTM Cho

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 23, 1981
SUBJECT: Defirr'.tion of "Governmental Unit"
In SB 90
T0: Senator Vic Fischer
FROM: John B. Chenqwetl:
Leg|s?at|ve Courfsel/

You have asked wg(e)ther the definition of 9overnmenta| o ﬁ
appearing Is sufficient to cover the records o
Commermal F|sher|es and Agnculturg Bank, the %'tﬁ ?]/
Development Corporation, and relate ent|f|,es"w |c ave |
common a d W tion as ublic corporation "government
Instrumentality™ of the sta e.

ST 90 defines "governmental unit"™ to include

C¥ golmcal subdivision, gglatwe body,
board of egents, or an administrativ R . board,
commission, comm|ttee subcommittee, authoTity, council,
%ency, or oth Er or an|sat|or% including subordw%ate
lle i, s o frune, it pats pr an, o U

Iy ubdivisi | | U imite
ﬁwnmpalmes boroughs, lh g oards, ao[nall oR
boards, agencies, assemb|es councHs, degartments
divisions, bureals, commissions or orga 1zations
adwsorz or ot erW|se of the Etate of local government
oﬁortd In_whole or |n art by public money~or
authorized to spend publi money

The def|n|t|on of "governmental unit" in SB 90 ITS ||fted
virtuall VB 3t|in rom AS 44.62.310(a). The liftin
appears to e berate.

It Is a genFraI rule of statutory .interpretation Bhat
statytes “relating .to the same subject matter may pe
considered in pari materia as an aid to ascertaining the



Senator Vic Fischer
Pa%e 2
February 23, 1981

mb| uous statute D. Sapds,
gruc tion 103 §4h
%uwy AS 44 10 and the s
C the manner o conductl gr
tate and local government. Th
tl cose to erm|t an |nterﬁre

0
IC
@§ 44 3 to apply also toali

tion of h the term "agency" provided |
Js_ deftone(t ?or purposes g? i\% 4&. 2.310(a3
In AS %162210 -- 44.62.320, unless the context other-

** *

4) "state agency" meaps a. department, off | e, ey,
ér)other org ntz%ttonap un|t c? the execu lve agncrhy
exce t one ress%/ exclyd e b Iaw but does not
Incl ?]e an a in the judicl rle gtslattve
branches of he state government

Under this interpretation, an entity which is identified as
a puplic cor?oratton fof the state shall comply with the
provisions o

(1) the entity is assigned to a department with the
exécutive branth; ana

the entity is supported in w or in part b
éu%hc money oyr authoePze(s to sperm pub Lie m%ney )

Botli the bank and the capital city corporation are
specmca? des| nate& p)Eubtc }ergorgttons and overnment

str menta itie aving] le Istence |n ependent
o Tslepar t fromtthe stateg t t;{)10 AS 44{J%
. IS ar It o ive draftin VES
unastered the questton oJf %het er each Is n?te 3ed to be
Wit or apart from, the execufive Yanch of sa
8overnment However, as to the Capital City Development
f_rﬁ)oratt It is certain that the en |ty cannot, 0 eratele

ut tne agProprtatton fo 1t 0 [IC monegf
source Its operating revenu IS the state's capttal

C
V
0



Sgngt%r Vic Fischer
P usy 23 1081

city revolviné; loan fund, AS 44.07.160. gn entdty

expendrn% gu lic money — or at east mone erived from the
grubalrceng roef —hethe tCa pital orte IDnevelaotment uorPoratrnon IS
%Ed %her)efor sub ect Pb)e provrsropns o? A% 40.25 adde/d by

The situation with resbect to th% %nk is little djfferent,
<‘<; least at %he current time. g k was, started wit.. the
ﬁsrstance of a state gene al gpro riat |on sec Ft
Ca ter 113, SLA 1978% several ubsequent g era nd
groprratrons have alowed the k to contrnue |ts Wor
Chapter 80, SLA. l 79 sec 3, Chapter 33, SLA 1980).
e the bank operates wr gublrc moneru |t remains
ect to the Brovrsron ere rt)rovr lon
f%r f ank to termrnate operatron under he charter
btttobt DnredSoation and BPETale 45 a PrIVate, cooperative
presumab(ty, the provisions addegpby SB 90 would not' longer

apply.

Your question concern d nly the s”pecrfrc entitites
mentioned. Other state corporations Wou be sub ect to the
same anazsrs Tn. a drtr N S would not agpy VY ere
other |srons of law stecr |ca Iy exemgt th bijc
corrr])oratron rom disclosu information contarned
within particular kinds of documents and records.
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Whether they were based on his experiences or
on some other wisdom, we believe Juneau City-
Borough Attorney Lee Sharp’s testimony on a
state freedom of information bill was an affront to
"the city-borough assembly and the people of this
municipality., - <

According to Mr. Sharp’s opinion, city officials
and no one else should determine which informa-
.tion is open to the public. For the purposes of
freedom of information, municipalities are not a
part of the state of Alaska, says Mr. Sharp.
Rather, they are independent feifdoms in which
local assembly members can open and close local
erecords at will. This feudal concept of freedom of
information position has consistently been re-
jected by state courts. Nevertheless, Mr. Sharp
continues to insist it is a viable modus operandi
for local governments.

We couldn’t disagree more. Local governments
receive a major portion of their funding from the
state. In fact, local governments are created by
the state. In every area we can think of, local
governments must comply with state law. Ac-
cording to Mr. Sharp’s position, however, local
governments should be free to close all of their
records, if they so desire.

That simply isn’ta proper way to run a govern-
ment. The city-borough government, as well as
the state and federal governments, are govern-
ments of the people. To argue a group of elected
or appointed government officials can combine to
hide information from the rest of the people is a
concept we and all Alaskans must reject outright,
with very few exceptions.

e As Mr. Sharp fully knows, according to current
state law, "The people, in delegating authority, do
not give their public servants the right to decide
what is good for them to know and what is not
good for them to know.” It is the law which in-
cludes that statement which Mr. Sham seeks to
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"Tepearon xne locai ieven— ““r-rrr—

Generally speaking, the local city-borough as-
sembly has been relatively responsive to freedom
of information requests — especially after they
were taken to court and lost. Last summer, the
Juneau Empire was forced .to seek a preliminary
injunction against the city-borough to obtain
public information, the names and qualifications
of applicants for city-borough manager, police
chief and fire chief. At the urging of Mr. Sharp,
the assembly and city-borough manager had
refused our requests.

m As occurred in the three previous statewide
cases and one since, the preliminary injunction
ordering the city-borough to hand.over the appli-
cants was granted over the protests of Mr. Sharp.
 Now we find Mr. Sharp advocating that
municipalities be given the right to exempt
themselves from any state freedom of information
law. And, shockingly, some members of the city-
borough assembly — Mr. Sharp’s boss es — were
unaware of his anti-freedom of information lobby-
ing efforts. At least one city-borough assembly
member told us the assembly at no time has dis-
cussed or laid out a position on the subject.
| “1 didn't agree with what he said, and it
(Sharp's testimony) doesn’t represent my position
I would hope it does not represent the as-
sembly’s position,” said Assembly member Dian-
ne Bergstrom.

According to City Manager Carl Laird, “It
hasn’t been brought up at an assembly meeting ...
the assembly (members) are the policy-makers.
I'm not going to get involved in apolicy decision.”

Therefore, we can only assume that Mr. Sharp’s
comments are either his personal opinions or
the official position of the assembly. If they are
his personal opinions, he lias no right spending
city-borough time—and money—by offering
them. If they are not the assembly’s official posi-
tion why are they being offered as such?

As far as we have been able to determine, the

#assembly has not adopted an official policy on
freedom of information.

Until the assembly publicly discusses and
adopts a position on the freedom of information
bill, we have some respectful advice for Mr.
Sharp: speak for yourself.

. HEFHNE
&%@ﬁ*# 40

I\#mbbo‘ﬁ & P «B%

IVK

E e O AT %\#%
an INJEPFnQONT ncwspat™®

fwi '1Md qﬁw Mofxio/ T\I[IW %@%&5
%[0' %8@%{ :b@ Wé%

o S o

* VAOdD.
A

Blacl

A black child still lack:
and contribute in America

So asserts the Children’s
advocacy group, in a new /
Black and White Chlldrenfv

fmdmgﬂs; , -
— Millions of black chL
health care. Asa  * thy
handicaps Uiat < ive
— Blacksar . e &t
Y,ear of life, twiu, as lke:
imes as likely to be unerr
— One out of every twv
One in four lives in subs
never seen a dentist and or;
hezith care. Two out of fiv:
are not immunized against.
This pathology 1s compo
assumption that the gap
America was closed durir,
"Millions. of black child
ress began in the 1960s anr.
says Marian Wright Ede;
Défense Fund, "Unless imi
meet black children’s nee.

of re:

By DONAI
AP P.
WASHINGTON (API-Ho,
a rush of visual and verbal i
There was Hie new presir
Cabinet, welcoming the freed
his first news conference. Ai
firming the nation’s military
The opening scenes were m
_Now. though, conies the a
life first lest of the credibility
tion s problems — and how
fighting the good fight agait
Heagan began his term witi
tune when the American he
Inauguration Day. For a week
used the White Houseceremo
"swift and effective relributi
At his first news con.’erenci
plagued him during the presi:
'trigger happy."
Now that the hostages are
revenge for their long ordealr
Heagan was the voice of rc
"| don't think revenge is v
Itestrained toward Jran. F



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

} RE(?UEST_

Bill/Resolution No. SB 90 _ _

Title"An Act relating _to privacy and public information; and changing Rule
Requested hy g?n.ChI;mche

it
Alaska—Supreme—CoTrtRTes ot C1vil PTOTETITE”

ll. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected General Government
BRU, Program, or Subprogram(s) Affected ~ Legal Services
(Note: If more than one budgiet_comppnent is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 81 FYy 82 FY 83 FY 84 FY .85 ,FY 86
100 PERSONAL SERVICES
200 TRAVEL
=Po CONTRACTUAL
400 COMMODITIES
,S00 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.
TOTAL
0 0 0 0 0 0

FUNDING  (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME 0 0 0 0 0 0
PART TIME
TEMPORARY

1. ANALYSIS (See Fiscal Note Preparation Instructions, Section IlI)

None of the Department of Law's BRU's, Legal Services, Prosecution
and Consumer Protection, expect: that any significant fiscal impact
would result from the passage and implementation of SB 90.

IV. DATE January 21. 1981 PREPARED BY Richard |. Peguefs
. L ,y AGENgY Department o?gLaw —
Original: Le8|s|at|ve Finance PHON 465-3695

CC: udiget_and I\/Iar%a ement

B
Prime Sponsor

~— m

st Legislator Named

33-001 (Rev. 12/80
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TO: 3en. "'ic Fischer, Chairman
Seriate State Affairs Committee

r?.0” : Joe La Rocca

SUPJNCTr  Written Testimony or. 23 ?0 (Relating tc privacy and public information),

7nis is primarily *o r.ote ny strong disagreement v:ith what vas tr.e virtually

unanimous opposition among my fellow journalists to Section 1, sub-section 13
(~hre 4, line 11) dealing with intelligence, investigatory and original entry

recor'-s, Firstly, the section is lifted almost verbatin from the federal Free .on

of Tnrorrr.ation Act of 1756, as amended and has, in. general, withstood the tests of
time and experience in chat context. Secondly. | believe that opponents of this

section eithe- have not read it in tandem with, or fall to apprehend its connection

mwith sub-section (j) (:a~e 5, line 8). Thirdly, it's incomprehensible to me that
anyone, even news journalists, could object to the withholding of information which,

iv "isclose”™, would (1) interfere with enforcement proceedings; (2) deprive a

person of a right to a fair trial or an impartial adjudication; (3) constitute
an unjustifiable intrusion into a person's right of privacy (here 1 prefer the

federal act’'s language "an unwarranted invasion of the right to privacy" largely

because it's a toim of art for which juridical standards have already been established
in <-re law); (6) disci: re the idev.+ity of a confidential source (‘fork how journalists

thomsclvon squon”~uhcn or'cred to inclose the identity of a conliuor.tial source-);
(rQ .nsclosn investigative techniques and procodu s (On-tho-job training for

bu 1IVnr. investigative journalists?); endanger the life, property or physical safety
"a nr'-son (i.et it he the life, nronurty or physical ca,eov oi a news journalist,

(6)

atv watch the opposition shrivel), oroidentify a victim of a criminal sexual

0

Jit, (Ir it weiv their il = sinter or mother, would they be so anxious to

-0 it into nrint?): p-*5culrly when these highly sensitive withholdings are

subject to prompt an™ costless jumiclal review. | hope €he committee will resist

prossuros to remove or substantially alter sub-section 13. '1

< . -
Joe l,a Rocca



T0: Haney Sfsszek, Staff Iferbar, Senate State Affairs Cosmfttse

FRGH: Dean «, Gottshrer, Alaska Frzodon of Infornailcm Task Force
P. D. Box 74573, Fairbanks 90707

Society of ProfessionalJournalists
ivorthsst Nor& Chapter Sigh-, Tclt? Chi

Ik>.x 74573
Fairbanks, Ak- 8$20?

January 26, 1961

Kesbers
Senate State Affaire Ctorcitfoee - - - m’
Alaska Stais Legislature ;
Juneau, Alaska

Dear Ccmittee ''snbsrs;

On behalf of the Alaska Freedom of infonratlDT) Task Force, I thankyou for the opportunity
to subn.it written testimony on Senate Bill S3. The TGl Task Fores v,?$organized by the
Farthest Horth Chapter of the Secipty of Professional Journalists and numbers nearly 46
leamers, arcng clLot mrast of the state*5 daily newspapers, many weekly papers, broadcast
stations, magazines ard other redla organications. The Task Force is dedicated to seeking
The px52.ve. of a Freedom of Infcmatian bill that v:i:T bring gavefnacnt out of the shad* ;.
v.Vitte the people®s business is being hidden and keep 1t in the cunshine where that is
presently the case, - 3,
I have ttreel our renters to judge any ."proposed legislation ag*ihstthe current law. On-
L.bat standard I believe SB 53 rates high. It includes allbranches of state soi/fivfizent, .} -
covers municipal and borough qoZer—nyiiits and provides for speedy access to inspect L34
oovenwer.t -iocirrents, Souerally, it sides withfree and open ggfyernsentso fch.it"tha

ly Jov. what™ iIs being done In their-narve. for Che i1.wst part theexclusions 1Hied IntlJEy
Lit? ere .rational and teghftir.ote 4A<r3ttrlenf& the sor.atices cofit,t.lotlng rights- of frevdoin
of i1iffomat™on ard tte* H«ht to priv*cyofthe individual, ;

I\ ] & ! - -

M ~re arei"-Twn.-aver, sprc &hs»s of t&:\/‘vf]l ve would like to sa"irfhithiged.  Presently tdl)-". G~

\.c OrBLreettre NAAGD U IFD thet rigne. =t TOHOABIT RS ini ficss

nc bel iew= fe exclusion listed M St ™ . 75.015 (eiffJl Sliaultf;$£ .stricken fron.Abe bvr. 7%
It ts of ‘ovfcli- & general nainte” that iffuy records tfte ii.->«ip. \Km 1<Gprd)IK»'b.iy'Wfcftt- =
public o) h* withheld under that exclusion. Sec.-46..:5..01.v\ "(13) concerns u =for tvd *§ ;

7, of, sue \rn no Tuxwvieuai \s aseia uy one ponce unjusi.-jyyana closing original
retry reco;.,di rafdES thst asdnrch ¢?-.atkiKlpotential hazard. ".E5.94%."0) of (13),-Speaks

— DA Jcftled'to Finfess5oiiBlisrn in [hnriinlonn - —

mg? g . $&m n;n$ u-yjb."w = U\ giy.
W o
oit* o=

o=l v L TV?) e - >7:'"M .y 74%7.



Senate State A ffairs foxnttsa 2« January 26* 1531

that language rsroved. We den™t want to see the police or ether goyertnsntal unit
employees left with the Iragpdssion that anything unflattering is private.

In a suit for disclosure, the burden of proof should rest with _the ooverrsentel unit
to prove i1t was required not to release requested infomsfioft. The courts should be
instructed 1o presume in favor of disclosure.

Each COYemt.sntal unit should be requires to keep a rile or letters of denial of
information requests that should itself be public. This would allow easy r-onitoring of
coveraKentsl units to dsiemine whether they are complying with the law.

The bill dees not clearly include computer fialntalned records as it should. The section
defining records should be eysended to Incloo’s ®inforation stored iIn a computer systen/*"
Independent contractors paid with government funds should also fas included in the bill"s
coverage. The definition of governmental unit should include ““independent contractor
paid with public roney in whole or in part and under the supervision of any of the above
groups or units.”

Whether the state should charge for doccment copies and bsw each is a question tfrst has
plagued us for sane tine. Sana neubars believe the cjedia should not s charged since
they ere doing the public™s business when requesting dccurents while researching a story..:
Cthers are. willing to pay- Ho one, however, believes a governmental unit should charge
tére than the actual copying cost. The netbgd contained in the Governor®s proposed
regulations is a good corpro-ise. Fajch requestor receives 20 pages free of charge in

any 24 hour period. Above that the charge 1is 10 cents per page. Currently a great
variety of charges exists crong ageft£&es. Jt WIpTri help all if the Legislature standardise
these changes. * :

*

Finally, ore last concern. Sec. 4 of the bill cn page 10 rates a good fsith reTiar.c* on
AS 40.25 oh other law governing confidentiality of public records a defense ngAinst the
criro of tampering with public records. This defense should bd clearly limited as
ijpl.vine cply to impairing the avaiTasbil ity of a public record aiwi not to any of the
cKI-ir actitlgns listed In AS 11,56.620, .

The task ybu have before you is not vh enviable a.e. You will be urged to exclude this

or that brbr/:h of goverrront. this or that agency, ope or another of a ~>Atiinde of

i. 7%s 0> “ecords fro* coverage under xhc bill. As you address each of ti.se requests,

| ash ttwt.yoy recall Uwt ail of thae gaver-ir-ettis.!-units. exist—i"cause. they ara-supperty:
with public, r™nies. rlgepublic has right to kev \dim i ik being done with fund
noverrrqui: in the sunshine iIs best for all people, keeping gover-rrent open rriraril
TACFitr. the people— not the red>A. ISI-srordber that 75 percent oF.all revests unde

The federal fi“ccnoi of infcrretion /S eo™e fro- non-nedis sources and only 25 percent
from the rcedia. u

SiAcerely yours,

A -

l'ean L &o?Aebrer

ChaJraan
Alaska Premier;- of Inforv Lf&n TdsS. fovicer
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State Headquarters: 340 North Franklin Street Juneau. Alaska 99801 « Tel: (907) 586-2334

TO: The Members cf the Senate State Affairs Committee
FROM:  Cherie Shelley os >«

Executive Director, APEA

CONCERNING:  Aspects of Senate Bill NO. 90

SENATE BILL NO. 90

This 1is an act, relating, in part, to privacy and public
information. Under Section 1 (i), it states that all per—
sonnel records showing salary or compensation or that which
concerns the employee®s current performance or ability to
perform the duties and responsibilities of his job, shall

be open for public inspection.

APEA readily recognizes the validity of public inspection

of salaries or compensation. APEA concurs that an employee"s
record showing that he/she met the minimum qualifications re—
quired for the position held, should be available for public

scrutiny

However, AFEA vigorously opposes public access to an em—
ployee®s record of current performance or ability on the job.
This aspect presents a real and threatening infrignement of
a person"s right to privacy. Evaluations, reprimands and
consubstantial records are, and should be treated as confi—

dential reports.

ANCHORAGE FIELC OFFICE FARBANKS FIELD OFFICE JUNEAU FIELD OFFICE
. 5 D COLLEGE ROAD 7 ATH STREET
SR GBReE KA S0 B AN RERSRA Sorn JUNEAU ALASKA SgB01
TELEPHONE (007)J.74-168 TELEPHONE (007)456-5412 TELEPHONE (907)506-6305



To open these records to the public will be to open a flood—
gate of additional paperwork for individual departments and
the Division of Personnel and in all probability to neccesi-

tate the hiring CC employees to process the paperwork.

Public employees will be subjected to unsubstantiated public
criticis-n, media castigation, personal grudge retribution and

an assortment of besetting conditions.

Unauthorized, hap-hazard perusal of the records will undermine
the credibility and question the judgment of the supervisory
employer. An employee 1is retained because the employer has
evaluated that employee as capable, progressive and responsible.
Accessibility to a confidential evaluation for the purpose of
public debate, “watch-dogging®™ or reversal, will disparage and

mini) ize the role of the employer.



TUESDAY

THURSDAY

1/28/81

SENATE STATE AFFAIRS

COMMITTEE MEETING SCHEDULE

Feb. 3
1:30 p.m.

EXEC. ORDER #48

Relating to the transfer of the Alaska Council on
Science and Technology from the Department of -n-
vironnental Conservation to the Department of Ad-
ministration.

Hearing

SENATE BILL 54

"An Act relating to the Alaska National Guard and
Naval Militia; and providing for an effective date

Hearing

SENATE BILL 72
"An Act relating to veterans and public records. "

Hearing
Feb. 5
1:30 p.=>n

SENATE BILL 90

"An Act relating to privacy and public information
and changing Rule 65 of the Alaska Supreme Court
Rules of Civil Procedure. "

All-sites teleconlerence hearing

ALL HEARINGS WILL BE CONDUCTED IN THE SENATE
STATE AFFAIRS COMMITTEE ROOM, BE11RENDS BLDG.,
FIRST FLOOR. IF YOU HAVE ANY QUESTIONS, PLEASE
CONTACT SEN. FISCHER'S OFFICE (465-4954,4955).
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PROPOSED AMENPMCNTS TO SPNATE BILL NO. 90

January 29, 1981 Proposed by:
Bruce Horowitz, Supervising Attorne
Alaskan!tlgaT'Services Corporation
419 6th Street, Suite 322
Juneau, Alaska 99801

(907)586-6425

* § 40.25.015(d) should be amended, as follows: (p. 2]

(d) The commissioner of administration sha
prescribe a uniform schedule of fees to be limited to
reasonable standard charges for document duplication, and
provide for recovery ol: [ONLY] the direct cost of the
duplication onlv when more than one hundred copies per
request are made. The commMISSIONEr of administration shall

by regulat h n, provide a method .y which indigent persons

may secure; inla'rm.it ion with/payment of tecs, 0

e

* 1t 40.25.U15(0) (7) should be amended, as follows: (p. sf
(7) personal information in files main
on applicants for, or recipients of, social services
pull lie benefits, except that, access may not bo
denied to the person w)o is the subjoe of the records,
or his liesionee?

* S 40.25.020(b) sliould be amended by adding to the last
sentence, as lei lows: Ip. t>, beginning line 271

Upon a deLormiu.it um by a governmental unit to

comply with a request for records, the records shall

be made [PROMPTLY] available to the person making the



PROPOSED AMENDMENTS TO SENATE RILL NO. 90
Page 2

* 8§ 40.25.020(c), should be amended, as follows: [p. 7]

(c) When the lawful custodian of the record
determines that contents of _a record exempt it under
the provisions of /(s;42 .05.015./he shall delete the
exempt contents and roleas\ the remaining contents of
the record [ALSO DETERMINE WHETHER A DELETION OF THE
EXEMPT PARTS OF THE RECORD WILL MAKE THE RECORD
SUITABLE FOR RELEASE, AND, IF\o, THE DELETION SPALL
BE MADE AND THE RECORD RELEASED]\, with the notation
that exempt material has been removed. If the cus—
todian determines that the record\ or a portion of the
record, ir. not open I< iaspect ion,\hc shall, in a
cert il i0ll w it inq, ini* rui tho piersoi\ re.(uesti ng the
records of Nim del crini nat ion, of the ytatt>~ory basis
for this decision, and that under Afs™()\25\0.N5 a suit
may be brought In compo | produci..inn of records that are

impri << ly wl!l hhe Id.

* h <lu.PS.02'. (h) .should be amended in its last sentence,
as follows: Ip. 7, beginning line 2|
If 1lie applicant is cjranted the
injunction, he rhall be entitled to recover costs and

[REASONABId"] actual attorney fees from the governmental

unil .

* S <10.25.025 (d) should 1 : amended in part, as
follows: [p. 13 beginning line 71
In such a case the court, as a priority
matter, shall determine Liu. matter do novo, and may
oxaminethe contents of any records in camera to deter-
mine whether any of the exceptions set out in AS 40.25.

015, and the burden is on the agency to sustain its actignp



PROPOSED AMENDMENTS TO SENATE BILL NO. 90
Page 3

«

* 840.25.035(a) should be amended, as follows: [p. 8]

(3 A person who has been wrongfully denied access
to a record under this chapter has a civil cause of action
against the person responsible for the violation and is
entitled to recover actual damages and [REASONABLE)

attorney fees , and other reasonable litigation costs.

page 3
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Frank Flavin

State ot Alaska

Reply to:

840 K Street, Room 203
Anchorage, Alaska 99501

January 29, 1981 o0n) zedn
O Pouch WO
Juneau, Alaska 99811
(907) 465-4970
Senaéor Victor Fischer O PO Bx 74358
al ers Fairbanks, Alaska 99707
Senate State Affairs Committee (907) 452-4001
Pouch V
Juneau, Ak, 99811
RE: SB 90
Dear Senator Fischer:
Smce |nv stigation is a basic function of the Ombudsman,
ena ? %|%? c|)on tyP| afly gives him broad author|tn¥
mae inquiries, obtaln relevant information, and compel
|nformat|on and testimony.
In an_in tigation, the A sk Ombuds an. is owere
(qn AS 4 %80 @;\% (1 - } 'make ing u?rrnlezs ang
obtain n mat| N co ns ?ecessar)é enter without
notice % ns ec"th premises of an agency . . . and hold
private hearings.
S 24551 (a) (1% authorizes the Ombudsman to “com feI
%na . the appearance ?nd sworn testimqny éj
erson the “ombu sma reasonably believes mag e aple to
§|ve inform %on rela \n to a matter gnder investigation.'
Iu gcnon B similarlyauthorizes subpoenas for p oduction
ocuments, papers or objects.
é%mASIa?rﬁt55wl|(t)r?in ”ﬁ? Ontljbrqum?Qt”oSnrﬁ Fl %dsto cipfviceStixgeateti ns
apply, . VET' THER: A% LU et hARS SRS =R RmATSN
QF "willcll IS IMPOSSIBLE WITHOUT OMBUDSMAN ACCESS TO ALL
RELEVANT DOCUMENTS, EVEN THOSE DETERMINED TO BE CONFIDENTIAL.
Examples abound:
child in need of aid
foster parents.
Trooper mvesh at|ons
voca gonal ||tat|
?em ication cen nge of nursing homes
ish ticket in orma jon used by limitéd entry



Senator Victor Fischer January 29, 1981

bu%mess license information
public assistance
uvenile corrections
ersonnel files
estin lnat rials
tax payments
driv n records
unemployment insurance

AIthoug It is some(ymes possible for Ombudsman staff t? gain
fcess to re%uwe %uments b obtammgnthe signed release .

he com% mant ten an mvest at| 9U| es examination
more than Jjust the coInﬁ) alnant 'S g[ example, a
He{fson may alfege at although simi ar Sltllt she received

ate
erent treatment than anot er Investigation of such a
fompalnt would r quwe review of numerou}s]aéues to etermme

equity In adm|n stration of a program occurre

Access to ch||d in need of a|d files is also a contmumge
?ro lem %m whom must we 0 tam a release to gain access —
he child, the parent, the guardian, a court, or some combination?

We believe that the Ombudsman Act curreptly authorizes access
to confidential documents. Unfortunately ‘some agencies disagree.

We have attempted through regulation. and formal a reemen with
agencles to nH?rt her ass% Pn ad8|t|on to AS 24, %B 3

that the Office will aff or recor s th e s me de ree of conf| ential
as re uwed of the growdmg a engy 0C arran emen s with
somﬁ ?enmes have. been nerqon te but tge ossibility to delay
or ”(5 an investigation fooms. The p remains,” as the
attac Attorney General opinions demonstrate

To re edX this situation, we urge the adoption of the following
amen

page 5 line 29 rewrite subsection (h) to read:
(h) The exceptions provided under this section do not preclude
oduction and release ot subpoenaed reco[]ds or

r
|nforma2|onp to a state or municipa ageRcy uring the course
oL an rnvestigation;

2 dd tion an release oF c rd
when e ue te §ur|n %ourse 0 nv
Bec%rds rel eas om udsman shal bg

g

s to the ombud man
estl at|on
keg con | ent|a1
% while t e recor s are |n his custody, xceg
0 man m on prior notice to the a 8 (r) Iease

§5t82é C) urt for in camera review HZuan



Senator Victor Fischer -3- January 29, 1981

We appreciate the opportunity to offer comments on this proposed
Ieg|£|% lon, If Wepgn prov¥de additional information, Blegse
do"not hesitate to ask.

Sincerely,

PM:ss
Attachments
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u JAY S. HE_ITMD, m w m

UEL*AEtTMEXT OF LAW

POUCH K-STATE CAPITOL
DIfICI OF JHI AIICEHU CIHUAI JUNEAU. ALASKA 9551

May 7, 1979

Duncan C Fowler
Regional Representative

Om udsman
h WO
Juneau, Alaska 99811

Re: Confidentiality of Records
eCI ati greto NUrsing Home

C
R n
L| u

Our File No. J-66-804-78

Dear Duncan:

This letter is intended to follow up on our
recent conversat|ons regarding the ability of ¥our office to
|n3£ect records majntained by the DePartment of Health and

lal Services which relate”to the flicensure of individual
nur .ing homes.

As | have pointed out, AS 18.20.090 provides that

"[t he deBartment may not publicly disclose information
e|ved It in a manner identitying. an individual or
hospltal e ceﬁ)t In a proceeding involving the question of
||cen5|n[ql. n the licensyre Tonlext, of course, the term

hospital™ includes a nursing nome. See, AS 18.20.130.

On the basis of these provisions | have a V|sed the Depart-
ment of Health and Social Services to our office
general access to the records it ma|nta|n |n this I ited
rea.

| understand however you have reviewed other
records maintained }Par ment of Health and Social
Services and have o ta|ned the information you desired,
Those records, generated pursuant to S%ctmn 1864 of the
Social Securltﬁ Act, are subij ect to public inspection in
accordance wit grovmons of federal law with which
assume you are now relatively familiar.

INq

HU may 9 1979

JUNEAU
OFHCE CF THE OMBUDSMAN

D



Duncan C. Fowler -2- May 7, 1979

I would appreciate it if you would let me know
whether you have any remaining problems 1in this regard. |
would like, specifically, to repeat my oral invitation for
you to inform the Department of Health and Social Services
of any facts which might bear on the continued licensure of
particular nursing homes.

Your cooperation 1in this matter has been greatly
appreciated. I will proceed to close my file if 1 do not
hear further from you in the next day or so.

Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
Thomas H. Robertson
Assistant Attorney General

THRj rb
cc: Portia Kaufman
Dept, of Health and Social Services
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Hon, AIIen D'IE March 15, 1973
omm sr
Bept, f mrnrstratron ateno
TELEPHONENO
G. Thomas Koester stbject Ombudsman access to
Assistant Attorney General pelrsonne(I3 frlgs78 our
ile J-

Communrcatrons frpm Ken Kareen of Xour offrce and

Mrghael G, Harper of t fice Goverhor have indicated
esire for | formatron re(t;ardrng the power of the Ombudsman

I|de\S/arrous state auditors To have access to employee personnel

It is our oprnron that the Ombudsman and the
legislative audrtor have virtually unlimited access to state
employee personnel files.

"The legislative Budget and Audit mittee has
cne power to: . g 5 req urrg ?P state o??rcr ﬁs ang
a encrtets of sttatesog\]rernrr]neggsg%b ve an ull coopehratronretoeéhgd
mi ee or Its | | | U
|nt3) (aron .. AS 24.22, 010&3 "The |ng |vr9
ivision ‘shall . . ﬁ? require the ass stance and
coo[peratron of all state of |a|s and other state employees
he inspection, examination and audit of state agency
books and accounts (6) have access at all times to“the ,
books, ac%ounts regor s or other records whether confidential
not, o ever state aﬁenc AS' 24.22.271, These
provr ns \pear to grant virtually blanket authority to
pheers |e aftlr auditdr to have access to state employee

. "Ir(rj an investg’gation, the Ombudsman may (1) make
nquiries and obtain |nformation as he considers necessary
enter without notice to inspect the prem Ses o an
but only when agency personnel are %rese
¥t A-55.16O(ae? Under AS 24 55170, the Ombudsman has the
bo subpoena any files which he reasonably belreves may
atG to a matter under |nvest|gat| n; this would |nc|ude
th n—|’hPA°Xae 8ersog files. ~While the tatu e]
i pher doe to e 1 eet S, e O
a 13
-rtora we heylreve It |s vrrtuaqﬁy qurvaﬁent Lesg& %IS
.es bhe Ombudsman power to inspect the premises o
e an7 time as onro as ageHcy oersonnel are plresent
the power to inspect the premrses of an geny
fV.;UG*s the power to Inspect a stat employee’'s personn e
. Possessed th the agency the alterfdative, ﬁS 24.55. -
S-vos the Onbudsman~the power to compel the production
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Allen
a 15. 1973

/2

meulagrtna%ersonnel file at a time and place specified by the

In conclusion, we do not believe that there are

any restrictions on the power of the legislative auditor or
Che Ombudsman to inspect state employee personnel files.
Particularly when their powers of investigation are linked
Wi |39 5035) (p oviding that state personnel records

th AS
are pu b ic records and op en to public inspection), we believe
there etbsolutely no ? Te?tlon that they may hale access to
state employee personne

We hope this answers your questions.

CTK:chp
cc: Michael G. Harper, Administrative Ass't.
Office of the Governor
Sue Greene, Special Assistant
Office of thepGovernor
Carl Gonder, Deputy Commissioner
Dept, of Community” & Regional Affairs



Don C,andery , , dail: February 20, 1980
[administrative Officer |

Support Services mi no. A6G-281-80

Gentral Region

DOT/PF TELEPHONE NO.

Avrura M. Gross sihjfcT. Ombudsman's Access to
Attorney Gengral . Personnel Records

DY:  Mdrtha T. Mills'u

Assistant Attorney Genera

You inquired whether the Ombudsman's Office has unlimited
access to personnel records of the Department of Transportation
and Public Facilities. The Ompugsman may have access only

to the information in personnel files which is generally
available to the public.. However, if regulations are adopted
whereby the Ombudsman mist maintain the Same confidentiality

or personnel records as required hy State law, then the
Ombudsman may have acces_? to confidential information in
personnel files, A similar approach has been taken with

[ SP,eCt to the Ieglsla ive auditor, who has adopted confiden-
tia ). or r|1du su
m en

e
lality procedure This mem m ercedes a prior
gmorandum of advice to B. B. A

ted March 5, 1978

d
Empl
Alas
:

[
{
a

I by G. Thomas Koester

oyee personnel records are protected b&/ the laws of
k|3 Article I, Section 22 of the Alaska Constitution

es.

tRight of Privacy™. The right of the peoTpI,e to
[%Hvacy,ls recognized and shall not be infringed.
he legislature “shall implement this section,

Alaska Statute 39.25.080 provides:

"Pub!lc Records. The state personnel records,
except those records which the rules require to be
held confidential for reasons of public ‘policy,
are public records and are open to public inspec-
tion, subject to reasonable regulations as to the
time and manner of inspection.

The "rules" referred to by the statute are the personne|
rules. Personnel Rule 14.07.0 entitled "Public Records",

d
rov

provides:
"Exc?gt,for examinat\on,materials, ;t)erformancg
evaulations, gersoga history, or other confiden
tial materials so designated” by the Director,



Memo to Don Candey
Page 2
Fenruary 20, 1980

records shall be available for inspection in the
presence of authorized personnel by the public
during regular office hours in accordance with
such procédure as the Director may establish.”

On April 14, 1970, the attached memorandum on employee
records policy and, procedure was issued by the Director
Department of Administration, Division of Personnel, The
memorandum sets out public policy pursuant to AS 39.25.080,
prowdm,% that whereas information such as employee name,
class tille, salary, length of State employment,” name of
immediate supervisor, oftice address, office phone number,
and (in some instances) home phope number, mailing address,
and residence address ‘are available to the publicy all other
more personal information is confidential.

As evidenced bX the April 14, 1970 memorandum, most of the
confidential iformation is available to the state employee

and the people employed in the personnel office. Other
information, such as”background investigations, Pnevances,
appeals, and letters and feports of personnel reference, are
unavailable even to the employee. Matters such as appJications,
personnel actions, educational background, medical reports,
performance evaluations, test scores and disciplinary letters

or memoranda are confidential. Of course, the emplogee
could waive the right to keep the information avallable to
him or her confidéntial.

The Ombudsman has broad investigative powers. AS 24.55. 160 (a)
provides:

“In an_investigation, the ombudsman may (1) make
inquiries and obtain .information as lie"considers
necessary; (2) enter without notice to inspect the
premises” of ‘an agency, but only when agency per-
sonnel are present; . . .

Under AS 24.55.170, the Ombudsman has the power to subpoena
any person or documents which he reasonably believes may
rovide informatiop relating to the matéer under |n,ve,st|?at|on.
he statutes relating to the Ombudsman do not specifically
state that he has a%cess fo confidential personnel records,
but the authority of the Ombudsman to investigate is very

hroad.

The only mention of ¢

on in the Ombudsman enabling
statuteS is in AS 24.55,

|dentia|itR/,
160(b), which states:



Memo to Don Candey
Fe%ruary 20, 1980

"The ombudsman shall maintain confidentiality with
respect to all matters and the identities of the
complainants or witnesses coming before him except
insofar as disclosures may be necessary to enable
him to carry out his duties and to support his
recommendations."

The section does not require the Ombudsman to majntain the
confidentiality of personne| records and it is within his
discretion to decide what disclosures may be necessary to
carry out his duties and support his recommendations.

In Falcon v. Alaska Public Offices Commission, 570 P.2d 469

(Alaska 1977), the Alaska Supreme Court balanced the constitu-
tional provision guaranteeing the x*ight of prjvacy W|th the
publc disclosure “of income requwements of the Alas a |
conflict of interest law f [o li*- offma . f Ysman—
patient 3|tuat|ons where disclosure of t at|ent dent|ty
rtnh|g{1t reveal the nature of the treatment the court held

at:

"In these situations, at least, we find that the
extent to which the governmental interest in
promoting fair and honest government would be
Impeded, " docs not outweigh“the individual's privacy
interest in protecting sensitive Personnel infor-
mation from public diSclosure."” at page 480.

The court went on to hold that regulations exempting certain
classes of patients, physicians, or others from disclosure
would be appropriate.

G|ven the Falcon decision, if the Ombudsman foromulga
9u|at|ons which would assvre the same confidential or
ersonnel records as state law requires, then access to

those records would be appropriate.

AMG/MTM/sls

cc: Ombudsman
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June 12, UM 1979
Francis M Flavin AHRGE
Ombudsma CHE T THEQIGITEIVH

840 K Street Room 203
Anchorage, Alaska 99501

Attention: Rolfe Buzzell
Dear Mr. Flavin:
I regret to inform you that the Degfartment of Revenye will

not De able to execute the |nter a encY agreement which was

Pé)gose to allow };our staff inves g 0rs t% review con-
ntial Department of Revenue matérial s e Department of

law's op|n|on on this subject is attached.

The Department of Revenue, of course, will continue, its
present policy of full cooperation with your office's inves-
tigations to "the maximum extent permitted by law.

Sincerely,

rose[t)h K. Donohue
Deputy Commissioner

Attachments
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10 r Joseph K. Donohue r-u June 7, 1979
Deput Comm%ssmner
DeBar ment of Revenue nt 10 .
liurV! no

-e0rci Proposed Agreement

i-iv.  AVRUM M. GROSS
R GENERAL of Ombudsman's Office

ATTORNEY

By:
y . Teo C. Spengler
Assistant Attorney General

You have requested that this department review the
agreement proposeg B | h Ombudsman's Ofche W‘hlch Wou\g
;t)erm|t the Departmen Revenue to disgl ose |nformat|on on
ax forms which woul otherW|se be confid ehg It IS our
opinion that there are ser-ious statutory problems with the
agreement.

AS A3.05.230 prohibits disclosure of tax returns
and rggorts excePt In certain circumstances. That statute
provi In pertinent part:

Except in connection with official investi-
v%atmns or proceedings of the department,
hether gudlmal or admlnlstrat| |nvo V-
Ing taxeS due under this title, excep In
connection with official |nvest|gat|ons or
proceedm s of the Ch||d lDo nforce
ment A encY wheth er |C|a dministra-
vin

tive, invo 0rl iat|ons
iir.por.ed or Imp osah\e (%J g S 47,
and except, as otherW|? prowde |n th|s
sectmn it is unlawftul anoff|cer
employee or agent. 0 the s et divulge
the amount of “income or the pa ulars
set out: or d|sclose? In-a report or return

made under this tit

In fact,AS 43.05.230(f) makes a willful violation of the
provisions of that settion punishable bya fine orimprison-

ment .



JOKL])'n K. Donohue June 7, 1979
Qoir.mi ssiicr Mg -~
Department of Revenue

Add|t|ona|| AS 0925100 re%¥|res that the
’t()artmulars of .the business or affairs the tc).—).*ayer be
ept confidential. That statute specifies trat tax ‘inioi-
mat|on Is not a natter of public record.

The powers and duties of the Ombudsman are set oqut
in AS 24.55.010-.340. While the Ombudsman has the authorty
to investigate a[qency action, there is nothing In the statut
which specmc [Ty exempts his mvestsgoatmns from the
disclosure pronibitions of AS 43 AS A305230
was enacted after the ombudsman statutes ( SLA 1976;
am § 32 ¢h 126 S 1977. as compared to 1¢ A 975),
an Provmon rl) atte fH to c n I |th ge
iSclosure prohi |t|on Wil eld Im |e r peal
Peter v. State, 531 P.2d 1263 (Alaska 97)
| Thus, . the Department of Revenue is proh|b|ted from
d|3ﬁlosm% Parncula s set out in a retyrn or rett)o t, .
nothing 1n the Ombugsman’s provisions dictates oth rW|se
While a case ma?]/ arise where disclosure of tax mfcf rmation
| a0 the Ombudsmanh might be permissible, (i.e., disclosure of

taxga Ver's f?rms ursuant to written perm|T lon apd waiver
r¥ articular txpa¥er) it certainly wou not be true
most c ses. Therefore,” we canBot re omme d that é
rtm arclirod agreement regarding disclosure e signe

TCS/Im
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Sharon Andrew, Director April u, 1977
Division of Occupational J-- smg
Densrmant of Comerce
AVFJIJH H. GROSS Public Access to Occupational
ATTORNEY GSIiZHAL Licensing Investigatory

Files
Oust Filar J-56-401-77"'

By: 6 '=m
G. Thonas Koester
Assistant Attorney General

You requested an opinion regarding the raquirercents
cf AS 95.25.110, tea current open records la*.-/, as it appli.es
to open investigative files of the Division of Occupational

meansmg.

lie believe your March 17., 1977 response to Kr_
Fran!-: Flavin, Sta.ee Onendsnan, regarding this is si
absolutely correct. We also agree with the two basic reasons
for naintaining confidentiality 0f investigatory filer, which
jl'ou advanced in your response to Mr. Flavin.

As you note, the stata is obligated to protact the
riches of its crtmans. In Title 3 of the /Alaska Statutes,
Dapsrtner.t of Ccmerce in charged vita providing support

services to the various professional licensing boards, established
in it. To successfully discharge its duty of ensuring that

only qualified professionals serve citicens of Alaslca, a

certain degree of confident!ilitry for records generated

during the course c¢f investigations most be mintainsd virile

that investigation is still in prcgrass. If it has net

already done so, vie suggest that the Department adopt
regulations revarcing the confidentiality of investigatory
files under the authority granted it in AS 03.01.030. "

Tie believe the second reason you stata in. your e
letter to Mr. Flavin is a much stronger reason for not
disclosing records relating to an'investigation in progress,
end ir certainly provides rrcch stronger 7yra.l justification,

tor not providing* those records. Article section 22 of
the Alaska Constitution established .a constitutional right
°- Privacy, while the legislature has not implemented this

constitutional prevision, we believe it certainly extends to



Sharon. Andrew -2 - April 3, 1977

unsub5tantiate< allegations of professional, misconduct sue®m
20 these 5!vir- rise to an investigation, Until the invesd
gocion s concluded and the relevant facto are pm s.anted a=
a penile hearing, they are no rare tlian. unsubstantineed
allegations. The subject of those allegations, ve believe,
has a constitutional right not to have that material made
public, and the state arguably would be violating the subject
constitutional right to privacy by making then public.

Under AS 09.25.125, 'a person seeking those records
nay apply to the courts for an. injunction compelling their
release. If Mr. Flavin or the ccmplaintant who prompted, his
letter brings such, an injunctive action, we would seek, to
have the subject of the investigation made a party to that
action in order to protect his own constitutional right to
privacy. In the meantime, however, we believe that the -
release of records relating to an investigation of that
individual by a board or commission arguably would, constitute
a violation of the individual's constitutional right to
privacy, :nc you nave no ¢ mica but to refuse to disclose

such records.

he hone this answers vest cuesticns.

GHC:jec
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F'ra.nlt Flavin Reply to:

January 28, 1981 O 840 KStnet Room 203
Anchorage, Alaska 99501
(907) 276-4011

O Pouch WO
Jureau, Alaska 99811
(907) 4654970

Senator Victor Fischer O PO Bx 74358

and Members Fairbarks, Alaska 99707
Senate State Affairs Committee (907) 452-4001
Pouch V

Juneau, AK. 99811
Subject: SB 90
Dear Senator Fischer:

In his Tnird, and again in his Sixth Annual Report to the Hawaii
Legislature, Ombudsman Doi has noted increased interest and involvement of
people in their government. Citizens have encountered two primary areas
of difficulty in their attempts to learn about the workings of government
through the inspection of rrcords and files: 1. access to some records is
denied, and 2. excessive delays occur before the records are released. The
experience of the Alaska Ombudsman office has been similar.

Mr. Doi points out that "the less information is shared, the more power

those that possess such information retain for themselves." He takes the
position, as Hoes the Policy section of SB 90, that "democratic institutions
are foundi the premise that information should be shared among the
citizenry r.heir representatives for decision-making purposes.”™ In

arguing for freedom of information legislation, Ombudsman Doi urges

--that governmental records and materials be open to the fullest
extent possible,

— that exclusions be limited, be specifically listed and strictly
defined, and be legislatively authorized,

--that strict time limits be established within which agencies either
provide requested records or formally deny a request,

--that prompt and covenient appeal procedures be available,

— and that fair and uniform fees for reproduction of written documents
be charged.

We agree with these guidelines and support SB 90 in its attempt to
strengthen the people®s right to information about their government.

Freedom of information complaints to the Alaska Ombudsman office include:



Senator Victor Fischer -2- January 28, 1981

--Veterans Affairs®™ denial of the request of a son, with his father's
general power of attorney, to inspect the father®s loan payment history

--Motor Vehicles® charging of $2 for the name and address of the
registered owner of a vehicle, when the complainant didn"t want a
“e.oqpy of any document

— Administration Personnel®s denial of copies of preliminary studies
leading to a position reclassification

— ASHA"s refusal to give a resident a copy of an incident report con—
cerning an altercation she had been involved in

--Division of Social Services™ refusal to permit prospective foster
parents viewing of personal references written about them

--DOT"s refusal to provide a citizen with a copy of the tape of a public
meeting for use on a radio broadcast (they would provide a transcript)

Although some of these complaints have been found to be justified, and
others unsupported, they serve to exemplify the spectrum of types of infor—
mation sought and the number of different agencies involved.

With regard to SB 90, the following specific suggestions and questions
are offered for your consideration:

page 2 line 25
(1) those exempted from disclosure by state statute (;), federal law
or regulation

ihis language is closer to the current AS 09.25.120 (4) and should
preclude conflicts between federal and state laws.

page 4 lines 5 and 6
Who decides what are "trade secrets, privileged information, and
confidential commercial, financial, geological or geophysical data?"

page 4 lines 9 and 10
The current drivers manual contains sample questions which are, 1in
some cases, actual questions on drivers license tests.

page 8 lines 25 through 29 and page 9 lines 1 through 7

Who 1is the "head" of a governmental unit?” What 1is an "agency?"
If an agency is a department, the commissione* would be the "head;" if
agency means a division, the director would be its "head."

Who 1is the "head" of for example, the Human Rights Commission - the
Executive Director or the Chair?

Should it be required that there be "designees" 1in each office loca—
tion, or will, for example, an employee in the Fairbanks Natural Resources



Senator Victor Fischer -3- January 28, 1981

office need to contact a designated custodian in Anchorage before releasing
a record?

In the definition of "governmental unit" perhaps "governmental
instrumentality,"” "public corporation,” and "REAA™ should be specifically
included.

page 9 line 24
What is a "public body?" Would, for example, this section apply in
a meeting between several state agencies and the U.S. Army?

More generally, you may wish to include an administrative appeal
prior to filing an action in court to compel the release of records.
Such an appeal would require a different decision maker and strict adherence
to reasonable time frames.

Also, the legislative adoption of a uniform fee schedule similar to
that proposed b.v the Governor might be advisable. This proposed regulation
provides for the copying of 20 pages free within a 24 hour period, and a
fee of 10t for each additional page.

Our most pressing concern, however, 1is the repeated use of "right
to privacy"” 1in this proposed legislation. Absent any attempt at definition
or case law clarifying this Constitutional protection, we are left only
with case by case interpretation. The diversity of opinion is particularly
evident in responses from the Attorney General®s Office on cases arising
from Ombudsman complaints.

In opinions issued on April 17, 1979 (concerning release of mailing
lists of those receiving senior citizen property tax exemptions to
a senior citizen organization) and on February 21, 1900 (concerning the
release to Legislators of the names of those receiving Longevity Bonus
payments) an Assistant Attorney General advised that the former be denied,
while there was no privacy issue in the latter. He argued that there
would be no anxiety or embarassment caused to Longevity Bonus recipients
if their names were to be released to members of the Legislature, whereas
it would violate the privacy of senior citizens claiming property tax exemp—
tions if a list of their names and address werereleased. Whenin doubt, this
opinion states, it is better to err on the sideof non-disclosure. A
factor in the senior citizen decision was the possiole use of the list
by vendors.

On a similar issue, and on the basis of the same legal advice, the
Division of Retirement and Benefits has refused to relase a list of TRS
retirees to a retired teacher organization. The division explains that
although this group might not "misuse"™ the list, it if were released to
one organization, 1iiow could the division refuse to provide it to another
which might put it to questionable use.

In another opinion issued July 31, 1978 on the release of the name
and address of the registered owner of : motor vehicle (attached), the
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same Assistant Attorney General argues that despite the absence of current
statutory language allowing the keeper of a record to inquire as to its
possible use, the Attorney General®s office has taken the position that

right of privacy takes precedence over freedom of information. "When

the two come in conflict, the keeper of the records cen facilitate or

cause a person® privacy to be invaded only to the extent that a legitimate
public interest requires it." Hn concludes that the release of motor vehicle
registration information is generally "harmless,” since "persons requesting
the information will have an interest sufficient to justify the information®s
release...” Absent "any pattern of misuse of information or any serious

or persistent problem,”" the opinion finds that "the statute controls"”

and the information 1is public. "We do not believe that..._.administrators

have the authority to carve out their own exceptions from the statutory
dictates of AS 09.25.110." Yet this is exactly what he has advised the
Department of Community and Regional Affairs and the Division of Retirement
and Benefits to do im the previously cited opinions.

We expect ultimate resolution of these differing interpretations
to come through litigation, perhaps to be facilitated by the simplified
civil procedures in SB 90. They are brought to your attention as a reminder
of just how gray the "right to privacy" area is and, therefore, how subject
to individual interpretation the sections in SB 90 which use this language
will be.

Sincerely,

Attachment



JAY S. HAMHOHD. GOVERNOR

DEPARTMENT OF LAW

CHE (F IHE ATTORY GENIRL /mﬁm

July 31. 1975
Kr. Francis M. Flavin, Ombudsman
040 'K Stree Suite 203
Anchorage, Alaska 99501
pe  Ombudsman Complaint
#A78-0655 (license

Dear Hr. Flavin:

tter t
has heen retoer 8 to me
whether the ptron of
Constrtutron art. |, 8

0 the Attorne;f General on this matter

th |

for reply he issue presented r
the Privacy Amendment to the .Alas
22, impliedly amended AS 09.25.110.
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Francis M Flavin, Ombudsman July 31, 1978
Anchorage, Alaska’ -2 -

even authorrzes?} the kepe of the records to inquire into the
bona fides of the reques record or other information.
Nothing in the sectr n allows the keeBer of the records to
ereject a request sim pIy because he doubts that jt is Iegrtrmate
or ‘evep if he Is convinced on the basjs of the information
available to him that the r qpest s Illegitimate. The statute
IS Kantian Iri"its dictate. a rapist asks for a ng S name
and address, under the stat ute s plain language, thé keeper of
the records must reveal them

, This office has, however, consistently rejected the
Kantian formulation and taken the position that the constity-
tignal r |gh of prrvacy takes precedence over the Freeaom of
Inform tion A t. Wh en the two come in conflict, the keeper of
the records (h Jé an facilitate or cause £rson’s
privacy .to be invade on to the extent that a itimate
publrc |nte est re urres |t Falcon v . 70 P.2d 46
(Alas ka 3 a publrc rel ease or |nformat|on would
result |sc|osure whrch wo(p strgmatrze one ofr subject
one . to p robrrum or otherwise discl matters which a
ordinary, reasonable person would prefer remain prrvate then
th?re must be a eprtrmate ublic InteresL jn re easrnp
In ormatron sufficfent to strf the Invas on prrv ccy
before the |nformat|on can be released, Fal po

Alaska 1975 balanc
of Interests

With respect to motor vehicle registration a? a

eneral rule, the release of the |nformation |s in itself

armless. Tpe p[(o ,abrlréy ?f serious prrsu e does not appear to

e great. The likelihood” of potentially noxrous use (e. g

an unsolicited pffer to purchase) does not ap(p much re ter,
a general rule, perso s,re(auestrn% Ine rmation wr have

Su ra; ¢f. avrr5v State, 537 P.2d 494 "

an_in erest sufficient to justjfy th formation's release

Ire*, |t nd—run victims, " seekers of v(nfrtnesses to accrden&

rgtrnkg/ aers auto tpwers, and c[e itors, Even a would-be,
béit unso icited, purchaser has a legitimate interest. =/
one has suggested that there Is any pattern of misuse of

Hat cannot aqree with ofur assumption th?t the only Iegrtr—
Uspa® %See A ererl rgvtfrt?ntreora dnla\rvmatgc)rgcels gto u ?efs't for |nsrtance
’\Eo Ins. &8b ?ar'hersllée Féup ]75}? ifggﬁaF g-l
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Anchorage, dSKa

blem in the misuse
tion of admini-
mation under AS
lem existed, then
d be invoked. But

information or any serious or persiste
f information which would support an
tr |ve restr|ct|ons on the release
9 100 and 110, |f such a patte
0 eqhtmn%eof the Privacy Amen

t
ho statute controls.

|t WOU|? certainly be p033|b| If it ch(?oses to do
so, for the legislature to amend title 28 to provi t
adm|n|stratcfrs to devise regulat|ons or forms for protectmg
motor vehicle registrants (and others) from constitutionally,
Eerm|33|b|e byt nevertheless unwanted intrusions Into their

nt pro
Impo
ht

r or pr
dment co

S|
or
rob
oul

e [
bsent

rivacy. We do_not helieve that, absent a change in the law or
he existence of an actual And serjous Eroblem volving some-
one’s privacy, the administrators have the authority to” carve
out the|r own exce tions from the statutory dictates of AS
092 hat wo Id be a real abuse of discretion, an abuse
which you woul undoubtedly, soon be called upon to examine.

Sincerely‘yours,
AVRUM M. GROSS

Assistant Attorney C.neral



CHARITE PARR

ALASKA LEGISLATURE

S. R. Box .*0599
Fairbanks, Alaska 99701 Pouch V

456-5029 AR
January 29, 1981
MEMORANDUM
T0: Senator Vic Fischer, Chairman
Senate State Affairs Committee
FROM: Senator Charles H. Parro.
SUBJECT:  Senate Bill No. 90
The following s a brief symmary of the key points in SB 90
relating to privacy and public information:
Section 010 gives the State policy of openness, and is
also folnd in existing Statutes dealing with the
open meeting clause.
Section 015 grovrdes that all records are ogsen to rnspec

tion an rovides that must b
limited to PQ/ %na% Bosts of éuplrcatron
Beginning with (e) at pa , |ne 23 there s a list
J of ?emsrgvuhré 5Sr|g %)éetrg d frt rsclosurerlvacese
g ara%teged In. the pAaska Co‘} stjt o 8 , or a? P/teﬁ
|% policy where the Le ature ound t
greater enefit” to he withhol | In ormatron
Sectron 020 begrnnrn on h) %e 6, ovrdes that a record
which ? e mad Be ydl |n% certa |n(i nfi-
dential parts wil refease r the d etrons
are |1 also that refusal to release

sa
recorch must be made Yn wr iting.

Section (025 estahlishes a mechanism for obtaining a court
order to require h overnment agency to release
Che Information. % examine the recor
in _camera to déetermrne W eth r they should or s ould
not be release

Section 035 gives a civil caus
son wrongfully wit hh Iﬂr
It

0f actron a ainst afer
the person who is withhol

e
% recoras, protect
ing them |n good faith.



Senator Fischer 2. January 29, 1981

Section 040 is the definition section.

Sections 2 and 3 of the bill, beginning on zPage , line
2, deal with the State’ ope mee n% and remove
the authority of a munmg (] executive
sessions other than in accor ance W|th State law.

CHP:vc
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re: Senate Bill N

Fischer:

'‘m unable to attend your comm|ttee S hearmg Thur
on SB9O the FOI and prwac;i bill, but wanted Xou to
our organjzation will lfe following this legisl
and look forward to helping improve it.

. Also, we appremate the fact 3you have demonstrate
importance of Ol-privacy issue by scheduling a
so early in the session.

Dear Sen.

inow
tion closely

the
earing

:
i
b

The Alaska Newsg Per Association has not taken a position
on SB9Q but Is encouraging its members to stud t e easure
Rd offer comments 3nd su?gestmns on an ind |v ual hasis.

antlme we endorse th suggesnons made b\f Prof. Dean
Gottehrer of the Alaska Freed f Information Task Force, of

which the ANA Is a member.

Generally speaking,"it's our belief SB9O is a step in the
right direction.

Thank you again.

Sincerely,
facit
Kent Stu,r?is, chaiilnan
ANA Legistative Committee
cC. Kay Fannin%, Anchorage
Dean Gottehrer, Fairbanks
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THE ATY AND BOROUGH CF JUNEAU

CAPITAL OF ALASKA
1% SOUTH SEWARD ST. JUNEAU, ALASKA 981

LAN DEPARTMENT (907) 586-3300

February 3, 1981

The Honorable Victor Fische
Chairman Sena te State A a|rs Committee
Aas a State Legislature

JL?Hgau Iastke CS&H' Building

FILE: Legislature—1981

SUBJECT:  Senate Bill 90
(Privacy and Public Information Act)

Dear Senator Fischer:

A bill dealing with privacy arﬁi ublic mformauon ha ﬁeen before the Letsnslature
Cor severa h ars. Senate B IS a refinement of those prior unsucce sfu
attemots e positions exgresse In this Ieﬁter are those wh|Eh the Asseﬂt of
the City ang orou%h 0 u]n au, acting through its Legis at|ve ommittee, has
adopted in' the past and which the committee has not changed this year.

n 2 b |nn|n t line 19 charges for duplication of public records is
(l) g(e to 1 over go?duect cost ofggu ||cat|p h|s cosFt) very o%ten S the
east of he costsl involved in provid |n a co%j 3 recoBd Search cost
can be su Ttanha VAPartmulary where he re este ecor has been moved to an
|nact|ve ould seem to uest|ona le publjc policy to require the tax ,
layers 8f hhe state or mumcw ,t to assume the burden ofsearchin Fre BO ucing
ecor n the _production not hene t the g\mera tax oa n u ut is
or the bene it: of he person seekmg the recoraq. have
suf |C|ent income t0 assume this burden, munici a||t|es ust ﬁull Ievg taxes, to
ls)upgor their operations. or that reason, we request t } IS section of the bill
mended to permit mummdpa lities 1o estéx (hsh a charge for documents w |ch goes
not XCee th? actual cost roducing .an up licating~the documents. The eral
h om of Infotmation Act permits the fed % overnment to recover such costs ang
IS appears to be the more agProlpnate lic policy. —The burden of satis }/
someone s |d|e cur|03|t and oducing records w |oh Ere solely or pnma ily” for
the benefit of é % grson []equestm? them should not lie borne by ‘the general tax
payer but should be borne by the person making the request.

On page lines 13 throu %h 15, the bJ growdes t(at upon re(ﬂuest fora public
record, the governmental nit must produce the record imme |ater This varies
con3|derab|¥ fapm the fed%ral Fre%dom of Informatjon Acé which ﬁ lows . ten ﬁlays for
gency 0 termme ether t e record IS to be produced. Requirin e
|mme ate production of a record places the establishment ot the prio ty of the
con uct o the %Jvernment $ busmess In the hands of the |nd|V|dua| reﬂuesung a
record. ediately™ Is to have any meaning, It must mean "now" ard not
S00N as I can get to |t If the custodian of a record is involved in a time-
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critical project, the lan uag ?f the bill w guld requrre (tjhe custodian to set gsrde
the project n order to search ?r the record. Not on?]/ 0es. record search an
rrJroducton take rrorrt% over all other government bus e It does not allow a
easonaple period of time or the cgstod n to see g advice as tq whethgr a
gartrcn ar record Is_a public record or falls under ong of the exemptions. The ten
ays allowed In the federal F ree om of Information Act accommodates both of these
considerations, rgquest that ﬂte approach taken in the federal Freedom of Infor-
mation Act be followed ' this bi

Section 30% the b ill I(begrn‘nn t line 28 .0n pgge 92 would repeal the gresent
authorrt a state or loca ? vernment Rublrc dy go INto executive session to
discuss matters which are required or authorized by ede | Ialw to he discussed In

executrve sessron More importantly, this %ectron of the br would repeal the
%sent auth 0”% unrcr alrt to establish by charter or ordinanc gaddrtronal
su $ 8|tr?anwchelcgf ah be dlscuss |n e ecutjve se srg If there IS no charter pr?vrsron

munrchalrttf the state whic Pears to create an abuse 0

|s afut orrm}/ can ce tarn% uestion the need for the remaoval of this Buthorrty

Even If one ere a le to point to a charter provision which was believed to be an

%buse it should a R be remembered tha} the charter IS something whrcg Was ado%ted
th e citizens of the munrcr ality one IS able to point to an or rnanEe which

be reved to be an abuse, It sliould b rem?mbered that the orﬂrnance can he reached

at/rthorrertereunn#er theBeE%?ejggnt lS%é%enPatWa\éna because/ BnOtRlClg(% ISMS + g Hgsgrea}ttgn

of addrtrona subjects for executive sessjon can b e%c e by the electorate of
that municipal’ y, we recommend that Section 3 of the 111 be”deleted.

Parenthetrcally, | would joint out that in analyzing the deletion of Section 3, one
should be carEfu to distinguish between th)e authority of 8 munici alrﬁy to esta Ish
ad itjonal subjects for <xecutive session by charter or or |nance n the one_ han

the actual use of an execytive sessron nPurposes which are not authorrzed
ert er a/ an]r charter, or ordinance. For example, the fact that a committee of the
e rs at re has gope into executive sessjon for a urpose .not authorize nder the

eetrn%s LaW has no b arrn on the fact that he Le |sIature has aut ority to

a end the s atl{te to rt)rovr drtroHal subjects w |ch discyssed in executive
sessjon. .~ Similarly, the act that the crt councr ve gone |nto executive
seSﬁron for some %n aythorized ur 0se, sh o &t ave no earin on the coungil's
authorjty to establish, hy ord na ce, an a itional subject Which may be drscussed in
executive session.

The version of this LILL whrch Was E ?Pted RX the Senate Iastfyear excluded municj-
palities from the operatjon of the Sena e State Affairs Commrttee version
t the bill removed munici alrtres from the b Fé)[ﬁeare to be the consensus

? that commrt ee uiat local records were a oca rob to be dealt wrth at tR

(hrlosoeh/e t at tHe gtgte Isrl]rtorultal?h]axrmrze ?oc)al autﬁ%rr%tg to deaqe\{}vl'ittsrl”O tspro Iems
articul I for home rule municipalities.  For this rasn the City anc! Boro
e a proac take the Sepate an ehate Stat’ "ffair mmrttee
am sure, t e Le 1S ature |eves t at t e State of Alaska

unead sup orts t

st StehSS| n. Justta ves (e : th
S |n, the best position vis-a-vis vernment to determine which. of the
étate S recor sp hould be protectets and w%rcéh gﬂoula be made pu fnc municipalities
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are likewise in th posrtron %o determrne which of their records should be pro-
tected and whrch s ou he made u IS the municip alrtg not the State of
Alaska, whrch ﬂws what tgpe records |t enerate? or oo Into 8ossessrog of
The Legrs ature nas, In the past, demonstrated a total indi erence to the neea for
municipalities to protect ce tain of t hdr records. One will search the Alaska stattites
In val rn an atte gt t f a statute ealrnﬁ; sRecrfrcaly with Hrotected municipa
t;ecor S, %hat search, however, one umerous excegtro< 05 records
gt yspecr IC state agencies, Even t ou munrcdoartres m e entica
or ta gislature "has never seen f to provide Protectbn or such records
|n t e an S0 a municipality. —When the the Legislature establishes a program
which vl/)‘ invol ve records which should be grotected It is in a Bogrtron t0 a ress
cne public records prohlems at the time It creates the gr%%ram nder Senate

a munrchalrt would not have that o,otron It would have to walt to create its
ro ram n til 1t nad aut ority from the Legislature to Brotect the records th [)o-

generate For the foreg?mg reasons, we request that Senate Bil

men e liminate its, coverage munrcrpalrtres In "the same manner as was done
In the brII which was adopted by the Senate last year.

While we believe that the aporoach requestﬁd in the Erecedrng Haragr%ph IS the better
agBr ach we also recognrze hat mapy of the concern e Pres In"t t ara ra

C 0 he met bg amendment which woul% Wovrd% % dditiona 8 r(tj é
the en of the present 1/ exceptions In the The 18th exception would be adde

after line 18 on page 5and would read substantrally as follows:

18) Records of a political subdivision which have heen specificall
1 ec?ared by oP(?rnance or charter to be protecte recg y
If this a roach IS taken the Isions of the bill would b licable to munici-
rt) |t|es Bﬁé e unicl n}ou? neverth }ess retain autﬁorStR/ to dea‘ tt‘
hose recor s o the m nrcr a lity which the assembly or councrl etermrnes S oud be
R otecte% he creation o ﬁroﬁected class of record h h the munrcrg lity woB
ave to be accom ||s ed throu the ordinance RroceSF which involves notice, public
nearings, and pér lic mRut a minimum, muhicipalities should be given the
?B ort rty to Fal with their own records |n. this fashion. |f at some time in Fhe"
ure the Legislature determjnes that munrﬁrpalrtres In eneral have gone "t00
rotectrng thelr records ﬁ can deal with that pr% at that time. In the
me ntime, th Leprslature sliould refram from encroaching on local autonomy any more
than 1s absolutely necessary.

here are a number oftoroblems which will eert for public sen/ants who are char%ed
wrt a?mrntsterrng P lic reBord?1 under this bill.  The most severe IS he ack

(e Inition or-standards by which one can %ua e whether or noc the release of a
re ord would constrtute either an mfrrngemen upon a erson s rg t to grrv c¥ or
an unjustitiah ds [l ht ofS % th h

e intrysion |n 0 4 per? ltJH
terms bgt dlefrn S nerﬁher Also, we Ti ent termﬁ
are use the use of the wor hustr Ell to mo | the g rase Implies
that the Eub IC of icial IS to balance the h drvrdua % t of prhva % agains
some oth unstated consideration. Too muc IS at stake t0 place this

ur en upon
a pu lic employee V%rthout additional definitions, stan ar S, or ur an t e
%rs lature pr scr es abh ancrn% test to determine w er rec g 3 oud e
0sed or not, rather than the courts, should provide the standards under w |ch
the balancing’ erI take place.
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I hope you will give serious consideration to the foregoing comments. If you have
any questions, please do not hesitate to call me.

Gerald L. Sharp
City-Borough Attorney

GLSsp 11

cc; Mike J. Colletta
Brad Bradley

Richard I. Fliason
Terry Stimson
Tassembly

Ginny Chitwood, Alaska
Municipal League



OFFICE OF THE FEDERAL INSPECTOR
ALASKA NATURAL GAS TRANSPORTATION SYSTEM
POUCH 6619, ANCHORAGE, ALASKA 99502
907-271-366?

4 I-tb 1«81

The Honorable Vic Fischer
Alaska State Senate
Pouch V

Juneau, Alaska 99811

Dear Senator Fischer:

The State Affairs Committee is holding public hearings on Senate

Bill No. 90 introduced by you, Senators Farr, Stimson and Rodey. The
O ffice of the Federal Inspector, Alaska Natural Gas Transportation System
(ANGTS) has reviewed the bill and urges the State Affairs Committee to

consider its comments. AS 09.25.120, one of the statutes which would be
repealed by SB 90, sets out various exceptions to public disclosure.
One category of documents excepted from public disclosure by AS 09.25.120
is "documents required to be kept confidential by a federal law or regu-
lation..." This exception should be included in any legislation addressing
freedom of information in this State.

This exemption is important both to the current Alaska natural gas
pipeline construction project and to other relations with the federal
government. The State Pipeline Coordinator's Office and the Federal
Inspector's Office enjoy a free flow of information between them which
helps both agenci*- to adequately monitor construction of the gasline.
The State and the .ederal Inspector's Office are negotiating a joint
agreement which in part addresses the <confidentiality of documents
exchanged between them, and the agreement depends on the existence of a
State statute exempting such documents from public disclosure. Any
change will jeopardize this interchange of documents between the Federal
Inspector and the State Pipeline Coordinator.



With these conceits in mind, the Federal Inspector's Office recom-
mends that the legislature clearly include this exemption in SB 90 by
changing the proposed Sec. 40.25.015(e)(1) to read as follows:

(1) Those exempted from disclosure by State statute or requirea to be
kept confidential by federal law or regulation;

Thank you for the opportunity comment on SB 90.

Sincerely

Cheri C. Jacobus
Attorney



ALASKA PUBLIC INTEREST RESEARCH GROUP

Post Office Box 1093/Anchorage, Alaska 99510/(907) 278-3661

February 6, 1981

Sen. Vic Fischer, Chair
Senate State Affairs Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Senator Fischer:

We would like to reiterate and expand upon our comments at the
teleconference hearing of February 5, 1981 on SB 90, Freedom of Information
Act.

As an impressive array of witnesses has illustrated, here is a strong
need for a Freedom of Information Act. SB 90, with a few relatively
minor improvements will fill that need.

Public access to information compiled b> and for its government is
a basic requirement of the democratic process of government. Thi3 is
not special interest legislation for the press. Rather, this is legislation
which ensures that the public, including the press, can hold its government
accountable.

C r specific suggestions follow:

Sec. '10.25.010(d) does no >ntaln a fee waiver for requests in the
public interest by those unable to pay, such as non-profit groups or
individuals. W support a change along the lii.os of the federal FOIA, which
contains the following language: "Documents shall be furnished without
charge or at reducedchart where the agency determines that waiver or
reduction of the feeis in ilie public interest because furnishing the
informatic w1 be considered as primarily benefiting the general public.”

We support the goal of releasing non-exempt portions of records to
which some exemption otherwise applies (Sec. 40.25.020(c)). The proposed
standard (that the lawful custodian of the record determine whether
delecion of the exempt part will make release "suitable") is vague and
possibly too discretionary as a standard. W support a change along the
lines of the federal FOIA's use of the standard of "reasonable segregability”
to govern provision = of records after an exemption has been determinedto

apply-



Letter to Sen. Fischer
SB 90
Page two

We support the existing provisions which allow requestors whose
request has been denied easy and cheap access to the courts: filing
and service fees are waived and the court provides a simple form
which instructs complaining parties how to proceed without a lawyer.
The governmental unit has the burden of proof to show the exemption applies
We suggest that any notice by the governmental unit that it is applying an
exemption be required to include a packet of instructions, including the
form drawn up by the superior court, on how to proceed in court without
counsel to challenge the exemption. In this way we can ensure that
citizens are fully aware of their rights under the law without the need
to turn to legal specialists. In the interest of speedy processing of the
court case, we suggest that the legislature consider requiring that the
court hear the case within a specified short period (e.g. 10-30 days).
Otherwise, backlogs in the court can hamper thf. peed with which the
citizen can gain access to the information.

Another legal issue is whether someone who would be adversely affected

by the disclosure of an arguably exempt record should be allowed to intervene

in a case involving the application of an exemption. If this ttanding
to intervene is not otherv/ise provided by the Alaska Administrative Procedu
Act, it should be provided in the bill. The interests of fairness require

that one who is affected by disclosure be given a voice in the process,
especially since the government may not pursue the case with the same
vigor as the affected party. This change should not cause delay or make
access more difficult as long as the burden of proof remains solidly on
those who would apply the exemption.

Sec. 40.25.115(c) should allow copies to be requested in person. When
the requestor's needs are urgent enough to merit an in person request,

he or she sliould be able to get immediate action by making the request in
person.

We support several changes from previous versions of the bill:
‘Exclusion of search costs in the charges to the requesting party (Sec.

‘Exemption for attorney work product in possession of the governmental
unit only until the matter is closed (Sec. 40.25.015(e)(15) ).

‘Broad definition of governmental unit to which the Act applies. W

urge the Committee to resist any change which would exclude local
governmental units from coverage under the bill (Sec. 40.25.040 (3).

The inclusion of these changes in SB 90 strengthens the bill.

res

40.25.015)



Letter to Sen. Fischer
SB 90
Page three

We close with the strong recommendation that 1lhe Senate pass a
Freedom of Information Act substantially similar to SB 90.
Sincerely,

ALASKA PUBLIC INTEREST RESEARCH CGROWP
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319 Seward St.. Juneau. Alasha 99801 (907) 586-1790

REPRESENTING ACUTE. LONG TERM AND OUTPATIENT FACILITIES

February 17. 19S1

The Honorable Charlie Parr

Alaska State Sepaleioy guilditlg

Juneau, Alaska 99811
Dear Senator Parr:

The Alaska State Hospital Association has reviewedSenate
Bjit 90 and recommends that thefollowing amendments be
adopted.

1. Page 3 Lines 13-18
The exemption found in Subsection () should include
patient financial information and the reference to
autopsy reports ought to be moved from this section
to a separate section.

Rational: a) Patient financial data while not part
of a medical record, remains personal
data about a patient, not the facility
and as such should be protected.

b) Autopsy reports should be accessible
when a court has determined the need
for an 1inquest pursuant to AS 12.65.020.
A requirement that autopsy reports should
be public records simply because the
person had not recently seen a physician,
seems to serve no apparent public good.

2. Page 5 Lines 19-20
Subsection (f) should include an exemption tor medical
records and read as follows:

() unless specifically exempted from disclosure by
statute, all records except those specified under (c¢)
of this section, become public after they are 20 years
oTcT



February 17, 19S1
The .Honorable Charlie Parr
Page two

Rational: Patient medical records are private and ought
be disclosed only at the direction of the
person subject to the record.

3. Page 6 Lines 3-7
Subsection (i) ought to be rewritten to include only
managerial positions where the person has discretionary
power over the operation of the entity and the reference
to job performance and ability to perform the job ought
to be struck.

Rational: Governmental employees ought not be treated
differently than non-governmental employees
unless there 1s a specific public good to be
served. We can see no good and potential
exposure t.o harassment by the disclosure cf the
compensation of a cook, janitor, clerk, nurse
or other non-management personnel. The
references to job review? and ability to per—
form 1s a type of information exempted under
(3)-(S) of Section .015 and as such ought
to be protected for public employees as well.

Thank you for your consideration of these items. We will be
happy to respond to any questions you may have.

Sincerelyv,

Dennis L. DeWitt
Executive Director

DLD/Db

cc: Senator Vic Fischer



February 11, 1981

Senator Vic Fischer, Chairman
Senate State Affairs Committee
State Capitol

Pouch V

Juneau, Alaska 99811

Dear Senator Fischer;

I amwriting you about 2 bills you are currently considering. These
are SB90 and SB153.

SBoo might open up government, but would be harmful in the process.
Executive sessions are a must to insure that the legal 8 personnel
aspects of governments are not endangered. This is especially true

in smaller communities where it is difficult to keep anything "private".

The City"s personnel records must also be closed. If they become open
records, then very little will be put iIn them for reference purposes and
the general administration of the personnel function.

While it might seen simple or easy for larger coimiunities to produce records
on request, smaller ones with only one or two employees in the clerk®s office
can"t comply in that fashion. Many records are stored away in boxes and old
files and are not easily accessible.

Regarding SB155, the City of Nome is presently in court with the Methodist,
Lutheran and Catholic churches over similar issues. We have 14 churches in
Nome, almost all of them iIn "missionary status"”. They have had a great deal
of their land and property exempt until recently when the City said that we
couldn"t afford it any longer, in 197S, this exempt property was valued at
$2,500,000. That was when our total real property was $29,000,000. If any—
thing siitould be done to the statutes regarding non-orofit religious property,
it should be to clarify and strengthen them.

Thank you for the opportunity to comment.
Sincerely,

Ivan L. Widom

City Manager

cc: Mayor 5 City Council
Bob Micks
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State Affairs Committee
Pouch V
Juneau, Ak 99811

Dear Mr. Chairman;

I am presenting written testimony concerning the Privacy and Public Information
Act. If this Bill passes, next year you will be taking more testimony on what
to do about the great apathy of witnesses to crimes. Most people will not

be cooperating with police iIf they are aware that their names, addresses, and
other personal information can be given to the public. We will be unable to
protect any witness that does not come undei the heading of "confidential
informant. 1

My second concern is this: Will the public be made aware that they will, be paying
additional thousands of dollars a year to staf a governmental unit to produce
these records in each community, since they will be charged only "direct" costs
such as copy fees, etc.

Who will be making the public aware of what this hr 11 provides? Any informant of
any crime will no longer have any right to privacy, except during investigations.
Unlike the news media, we do not have a conflict of interest issue here, except
that we would like to protect the people from testifying to police under any air
of vendetta that this bill will harbor.

Sincerely,
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P.a Box 2334 Soldotna, AK 996S09

PHONE: 283-4359

February 8, 1981

Senator V. Fischer

Chairman

Senate State Affairs Committee
Pouch V

Juneau, Ak. 99811

Dear Mr. Chairman,

In listening to the testimony on SB 90, February 5» 1981 via Teleconference,
we were struck byok the similarity of f’ustration levels to our own exper—
ience. Enclosed are copies of correspondence with:

Department of Health & Social Services A. Holmburg, Director Harm 12/79

At the time of the letter to Mr. Holmburg the Judith Group was involved with
the Alaskan Family Violence Project, Grant f7B-DF-AX-0107 from Law Enforcement
Assistance Association awarded to the Alaska Department of Health & Social
Services/Ak. Family Violence Program/Judith Group. Portion of the Grant Ob—
jectives as they involved the Judith Group included.

i Holirburgs reply. ... i April 3/79

Response to Mr. Tom Janndlo telephone reauest (this request stressed need
for immediate response on algcncy knowledge of incest. Not to include Judith
Groups stats) Ve as yet have to "-tve a response from anyone at Division of
Social Services on our letter... .. .. ... ... .... April 4/79

Individual teatomy of my own to the ‘vhite house Conference on Families, Ak.
From 1t is apparent that until the Legislative Auditor, Hr. \ili Inson published
there was no way the Judith Group was able to secure any information, stats,
whatever. The HSS Statistical rsport is not comprehensive enough.

All of the questions addressed tc Hr. Holmburg should have been answered.
According to our understanding the answers were mandated by law; Federal or
State. This information should have been available, fnfortunately, Hr.
VAlkersons report are mandated only every 3rd. year.  The question of due pro—
cess are very :nteresting.

Thank "you, * cc: Sen. C. Parr  Sponsor
JJI £t r- 'Vch*(_ B. Bradley
mJoan Bennett Schrader, Secretary R. Eliason
The Judith Group, Inc. T. Stimson
K. Colletta



LOCALE

Kenai/
Women's Resource
Center

Kennl/
Judith vroup

OBJECTIVES DATA COLLECTED

-number and case histories of
poct-crisi3 assistance

-number of victims transported
to Anchorage AWAIC

-follow up evaluation of victims
who remain in Kenai

To provide intrn-Enmily -number of volunteer hours
violence victim assistance, -report on incidence of incest
public information, and in Kenai Peninsula including:
jidjucaflon..—- - = ———— -number reported to police
To research, analyze and -number reported to hospitals
document the incidence of -number reported to social
Jncont In one Alaskan service agencies
eonmunity and collect, -number which come to atten-
develop, and distribute 1 tion of Women's Resource
information nnd materials / Center
on incest throughout the J -compar.v. on to avallaba nation-
State. al statistics
-actions taken in response to
reports
-profiles of victims and
offenders

-random surveys of public opinion
to measure awareness, concerns,
and attitudes regarding incest
- process for collecting and ana-
lyzing data concerning repent

MEASURES CF SUCCESS

-documentation that incest is a
problem which may be used in
program planning

-an increase in public awareness
of incest, consequences, and
services available for victims
and offender

rates of known offenders, relation

to other crimes, and relation to
alcohol will be developed

Ak. Family Violence Program
Criminal Justice Tmnning Agency

page 100



March 1?, 1¥/9
Box 2334
Soldotna, Alaska 99669

Mr. Arthur C.-Holmburg, Director
Department of Health and Social Services
Pouch H 0 5

Juneau, Alaska 99811

Dear Mr. Holmburg,

On the 7th of March The Judith Group spoke with Ms. Faye Guthrie, Regional
Office Manager, Department of Health and Social Services, in her Anchorage
Office.-As a result of that meeting we realize that there are"many needs
we, a3 a group have.

The mcst crucial need i1s to know what is the disposition of those children
who are the victims of incest. When we report a case to your office (thru
our local workers) it is as iIf these children no longer exist for us. Now, : =
we understand the need for conficential records, but, there must be some
method of finding out what care is taken of these children.

Are there case plans for these children, whether they remain in their homes
or are placed out of their homes?

Is there regular follow-up?

Are there preventative services available to the family on a monitored basis?

What reviews are mandated; how regular?

Can the Judith Group expect to gain the following information from your data
system?

Date of .birth, sex, age, race and religion.

Family structure, including nuclear and extended family........ and here we *
view it as critical to know the length of time a step-parent or guardian
relationship has existed.

Any handicapped condition, physical, .emotional, educational, has the child
been evaluated and what free, special services have beeKprovi Jed.

lias the child entered care (court order or voluntary placement*) and the natu-e
of the custody agreement. Was the victim of incest or sexual abuse provided
with a attorney to ensure compliance with their right to the same interest the
child in a cL.”rce case "-ould have. The nature of the custody agreement. *“s
there monitoring, on a continual basis, of the offender, 1f the offender rem-n
mains in the home with the child.

Geographic locations upon entry into care.
How placement is funded. Whore placement (in the childs home area)

Reason for placement (here wu would noed to know- if incest or sexual abuse
lias occurred, what "actinv out™ the child has done.



Rage two of three

bate and type of initial placement
Services provided to child end family prior to placement. *

Sertdces provided to child and family (whether foster family, guardian, etc) .
priiir ~ placement. Here we want to be able to pick up on the incidence of =
inceyt as it is defined in the Alaska Revised Criminal Code Comraentarty, Sect*
ion 11.41.450 INCEST and also Section 11.41.430, subsection .(a) (1). Sectlon
11.41.410 Subsection (a) (4).

Placement status of sibling. 77 * * <

Dispositional goal for the child and time by which "the goal should be attained.-

her agencies providing to or having responsibility for the child and the famy
liy....what monitoring is done un thesse agencies; ex: 1f the therapy of the -

chlld and the offender is carried on by a Freudian analysist; ‘ T
Do the records of case transactions ir.jludes - "

dates and changes in legal status. '

date, type and location of subsequent placements. Reason for change.

dates of case reviews. -

dates and description dS, of outcomes of dispositional reviews,

dates and description of services provided to the child and family by the respon
sible agency and other agencies with which the child and family has contact, In
this area include foster or guardian.

dates of visits between agency and child, agency and natural parents, (and here
it would be helpful to know if the natural p.arerlts are seperated (living apart),
IS the other parent informed of " e issue and the childs placement) agency and
foster parents, and child and natural parents, extended family in the case of
no natural parents available,

date and termination of parental rights.

barriers to adoption whj,. parental rights arqg terminated (here again did the
child have a attorney to protect his/her rlghts ..... property-wise as well as

1 erwise). -

oate of discharge, and discharge ptatus (e.g. with natural parents or relatives,
adoptive placement, transferred to another agenc hao reached majority, death,"
marriage, '"ther (here; what i1s other)

whether child was adopted with the assistance of a subsidy and by whom (foster
parents, relatives, others, were relatives informed of the adoption prior If
foster parents are the party who does adopt),

dates child enters placement thru any agency.

when the offender is involved with the couht system as a offender.

Wnnt avenues of complaints does the child have? The family have?

We are attempting to work up a reporting sheet for police, physician, crisis
workers, etc. and we must have some idea of what your data will reveal to mesh
these reporting sheets with your records.



Page three of three

. . " otpu2 L.
Was the offender thru the court system 0%, involved only in therapy, monitoring?
and What monitoring is done on out-of-staoe placement or adoption*

Thank you very much for your time and effort on this matter* It iIs important
to The Judith Group that we have this information. There was a meeting of the =
various law enforcement agencies in Juneau in February and we have requested .
copies of that meeting. They have not arrived as yet but we wi3lL wait patiently,

I gu;-s. What el%f IS new. ) < . L
Anyway, thank you in advance. Hopefuily everything we have asked you dD;;t}s-Q.
already either iIn your data system or is being programmed in% <= - -
Next, how do we go about receiving this data? L A
Sincerely, -

e\ * Yo -

cc; Faye Gutherie
Dr. McGinnis
Kenai-1>oldot"1a WRC
Kenai Social Service Office
Alaska Fftnily Violence Program; S. Ledexman.-

URSA
All Advocates

Richard C. Hacker
Commissi.onor H. Beirne
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Pouch H-05
DMSIOM O SO CU I SERV ICES Juneau, Alaska 99811

April 3, 1979

Ms. Joan Bennett Schrader
Secretary

The Judith Group

Box 2334

Soldotna, Alaska 99669

Dear Ms. Schrader:

We appreciate your concern for victims of incest who are referred to the
Division of Social Services. The primary concern of all social service
workers within the Division is to protect any child who is in danger of
harm in his living situation. Therefore, when referral 1is received the
social service worker investigates as Is ** ’ed to assess the immediate
danger to the child. If a child is found .u be in need of removal from
his home, he will be placed in a foster family. The worker develops a
specific case plan, given the facts of the situation, which is based at
efforts to rehabilitate and reunite tie family. Workers provide services
to children in foster care as well as to the families of the children.

In cases where removal of a cliild £ror. his home 1s not required but there
IS need for protective intervention, the worker®s efforts will be focused
at working with the family to improve the situation which brought them to
the agency®s attention. Gase reviews occur every three months to insure

that all needed services are being brought to bear to remediate the situa—
tion.

For reasons of confidentiality, we cannot provide specific details on ca™es
handled by our workers. Information can only be sliared on an aggregate
basis, as through the Monthly Statistical Report produced by the Division
of Social Services. As requested, we are enclosing a copy of the latest

Monthly Statistical Report and will be happy tc add you to the mailing list
for future copies.

Sincerelfy,

Art Holmberg
Director

Fnclosure r/ A
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F« Caseworker contact with tin .juvenile A s etk BOVNTe
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"6?7# of the Department and child care facility files tested,
"‘indicated the Departmentl" 7 vrafl  time i-p'orvvif, =
contact with juveniles
precludes probation officer
* at McLaughlin fouth Center, *
\ o> b o om - .
G. Evaluation -of the .juvenile™ * progress
*_* naalf of the DOC and 30# of the D3S files tested'did not - -
* " - el . o« Mg
:AOup testing found that 7b# of the cases reviewed did not indicate
er v regular progress reports were sent to parents, i-,The .Department
= y ecihould forward copies of. ell evaluations ,tp t'rsj juveniles.: /parents
including any necessary explanations or comments.*/ 1.
- L _J >
.The above are only some of the problems with DSS.and DOCf;-.-!| =

take a copy of the auditors report to finally, enable,us to put
our finger on whalL is happening to these children. *

' " *\ . V & - v ".))*" .
Last year a request was placed before the.fDSSv Juneatufor informail
on what happens tochildren who are within the child';care system.

They werox asked......... V.,

i fevr

Are there case pi, ns for these children, whether they remain in
their homes or are placed out of their homes?

Is there regular follow-up?

Are there preventative services available to the family on a
monitoied basis? (This is thfe caBe of child abuse/neglect)

S it
What rpveiws are mandated? How regular?
< I£ - i @>.* ft
Can the following information beg &ained from your* fto * data
system .
Date of birth, sex, age, race religion. - ef

gy N gtrnatp " Arrgl»43,ng nucular and extended family» length

of time a step-parent or guardianship relation has existed?
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Page three March 18, 1960 Soldotna Testimony
Vhite House Conference--on Families.
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"rAny handicapped- condition, physical, emotional educational-* Vyy
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Has the child been evaluated and what free, special servic;}esyjhave

« P A I 1y e . -

. : ? I- 0"* me
it ;y>V.r,been provideéed? *VC: e Yy N

f.- - - e de. e e |

.4-"1-z, '"Has -the child enter Care (court b"rsd*e'r,dr. vol,untary 3)laceoeht) and

ethe nature of the custody agreement.” Was the victim of .incestsor
sexual abuse provided with a attorney to insure~compliance with

Y, y.;their right to the same interest the child in a‘divorce case would

; have? The .nature of the'custody agreement. Is there monitoring?
On a continual basis? Of the offender if the offender remains.
within the home ,with the child? T . -f ' e®
1 rx *+ 1 *rr» e ... * e " . ' , - . " e, VA RS REAVY
How placement is funded. Where placement (foster care).in,the
"V chiids home area;.-, ) T
e f* * \% Sh* 1 \e-
PO 01*1 nAnw ftw I* n wP *T T -P n/>nb 4 'nV» o nl oVmion iK oo ]
what
Date
V: ) e .
, L.Services prpyjldedi to the' child and family, prior to ti.e placement;
o RV I
- " : e . e K : T xe --V.A}*‘%' "
y . Services provided to the child, and'family:;.(whether foster family,
guardian, etc.) during placement. Placement status of siblings,

Dispositional goal of child and date by which the goal should.be

attained. e, > Co i
- - - - - - -r .

Other agencies provided to or having responsibility for the child)
and-family, what monitoring is done on these agencies?
Do the records of case transactions includei - -

[ Py ¥

.o ; . <l

dates and changes in legal status. If,
date, type and location of subsequent placemeiits. Reason for
the change. t . R
Dates of case reviews. ' ‘ " T [ B

Dates and di&psuiiliHKKXHf description of outcomes nf disposition |
reviews. : - : '

Dates of visits between child and agency, natural parents and
agency. Here it would be helpful to know if the natural parentu
are sel\perated, (living apart) is the other parent informed of
the issue and the childs placement? Visits between foster, parent
and agency. Between child and natural parents, child and extend)
family in the case no natural parents are available.

Date of termination of parental rights, y e
Barriers to adoption when parental rights are terminated, did
an attorney protect the childs rights, property-wise as well as

other-wise? - 1



Date of discharge and discharge status. With "whom? Natural”.% ?l'
parents, foster parents., relatives, adoption placement, trans-- "’
ferrefd o anolfier agency, -reached majority, '.death, mamjage, other,
what is other? . ra v .t&i-v..-1 "

. : “a T A -
W hether child was adopted with assistance o?-subméy?o? By whoa?e

(foster, relatives, others?) Were relatives infprraed of the:adopti
mm 4 aV A+b AVN'4»Va * f A .NA% A Aadr -

|S th1@.offender, in cases of child abuse, sexual abuse,y'irivolved>
W|th the court? As an-offender? , H o, W Aol | w o b v g #Y

[ « - e .o

What avenues of complaint does the child have? The family havg?
-1, y* * -1 >y éle *opel.

If the offender is involved in the court”sySt'eui.-is-1t ySKv-bysM*1

These were questions placed-before the #DSSifctyear agb-"and ;folpf&'f-i

reasons of confidentiality they”were not “nsecred. I believe',we
have'a right to this information.'" On:a”*"S@£~"bs.sis-ybnly,?.:not;vly
on individual cases. Everything asked Bhould have been available
to any person.' It was not then, and afteri"readiy g the Auditors
report, | can understand why.'l > ofeees>
s .

In order for community members to support a reasonable arid useful!
program for aid to children and families, records must be keptte

<ce

My reccommendation would be for the DSS and'DOCf to -be'directed
to keep them and to make their data system hp.rertspaceo for the
guestions they were asked.

Thank you for listening.

Respectfully submitted,

1 AR V> . s =\V-VFZ* K Ve

VvV * /U /r2<:£-$$(*1fFttfis8A-"
Jaon Be..nett Schrader

P.O. Box 126b

Kenai, Alaska 99611



Pox 7554
Soldotna, Alaska 99669
April 4, 1979

Division of Social Service
400 Gambell

Anchorage, Alaska 99501
Attention: Tom Janidlo:.

Dear Mr. Janidlo,

The following are the population resolutions from the Kenai Peninsula Borough
for this area of the Borough.

The City of Kenai 4374
The City of Solootna
Sterling 1374 * .»

Ninilchik 470

Because of the scarcity of time statistics for the Homer and Seward areas, with

one exception, are not included. The term Minor used here includes all up to 16 yr
Prom the Soldotna Police (1977-78) Ho involvement of Minors in any crime
of a sexual, nature, (as victim)
Alaska State Police (1978) Mo involvement of a Minor in any crir
(Kenai-Soldoina area) = a sexual nature, (as victim)
Kenai City Police (1977-73) Four (/) to six (6 ) seperate incidents

during 1977 - 7». There are no figures
for how many children were involved in
each incident. To secure more stats a-.
tg tvmuld oennssi het.™ a "hand search”
of ov'.r nig .t (P.) flio'ir'ind cnscr.. *l-m
Kcna.i lolio- Jo rio* have the sInff re.-i
.for such a process. Tim 4-6 rasos we’t
* Child Molestation.

Seward City Police (1978) One (1) case of incest (Female) that
resulted in Court Action, not on the
incest related area, but on a "Contrib—
uting To The Delinouency of a Minor" Dbr-
others. This matter .»s reported as
required by Law, to the Social Service.



Tom Janidlo from The Judith Group Pae. > of 3

District Attorney Office (Kenai) 1?277-7% Coses reaching fonnal stage
to end of March I
i.0Vrl Lascivious
Three (3) m
- Statutor/ lape
Two (?)

P.npe (possible iMinor Invol®
no way to tell from ;

Four (4)

Contrib. lici. of a Minor
Three (5) Felony (Defir.
Ten (10) Misdemeanor

(no way to know if th.
were sex involvement,

Office Contacts
Two (?) sexual involv
(alleged

Social .Service Kenai Office 1977778 °F Seventeen (17) alleged incer
cases, Female One (1) sent
Prosecutors Office.

1"an, you will appreciate the hurry that this involved and that had wo more time we
(The Judith Group) would have had all of these reports much more comprehensive.

lope this will assist you and let us know what happens.

Sincerely,

Joan Ponnett Schrader, Sec.
The Judith Group

ccj Juv. Intake Officer (Kenal) alaska State Police (Soldotmi)
Social Service (Kenai) "moldotna Police
".=ead Police rivision of Corrections (Kenai)
.ienai Police Central Peninsula Mental Health
kenai Care Center Ken.ii Peninsula School District (S, Ttieschner)

i)istrict Attorneys (Kenai) Alaska Court System (Kenai)



Tc.bn.uaAy 13, 19SI

To: Senate State AffaiAS Committee
SenaXon Vic Fitchen, Chainjnan
Alt Membeas of the Committee

FAom: Glnny Chitwood, Executive VInectoA
Alaska Municipal League

Re: S 9C- Pnivacy and Infonmation Act

Municipalities lealize the need ion the public .to have reasonable access
to municijyzl necoAds. HowewvcA, the pAovisions in SB 90 go funtheA Mian
what the Alaska Municipal League considens neasonable. W can fonsee
many unfaiA buAdcns being placed on municipalities if tills blit passes
in Its pncse.it fanm. some ane as fallows:

Reconds pnoduced "imedioXchj" - This would ptace the nequest fan a
public document as finst pnionity oven all othen conduct of the govenn-
mcnt's bushcss. A norne ncascnablc appnoach would be to allow ten dai

as pnovidcd by the fadenai govennment. This, at least would allow de-
tcnmination as to whethen on not the document being nequested would fall
unden .the list, of exemptions and thenefane not be nequincd to be pnoduced
on whethen on not it was in .the public's intenest to be pnoduced. If
Illegal nelcasing of infanmation is done by a municipal employee, the
municijxility would be open to a fine which means the municipal attanney
would have to neview all nequests.

"V-inect cost” - Some documents a'ie nead.iXij available. Uoweven, it is
possible and likely that to produce othen documents would involve a gneat
deal of time; seaicliing thnu archives, neconds oft yeans past in stonage,
etc. Most of can communities do not hawve, sophisticated netnieval systems
and the ajnount of time needed to locate said document could take up a
good pontion of the employees time. The. League feels the wond "dincct."
should be deleted faom page 2, line 11, on at least defined to include
labon involved by the. nmicijxil employee in the seanc.li fan the document
that has been nequested.

Subjects fan executive session - The League facts the municipality .is
the best judge of what, should be consideAed confadential and objects to
the deletion of the sUght. to establish these subjects by chamtcn on on-
dingjice (page 9, lines 28 and 19.) Pnoce.dunes fan chaaten notification
and ondinance adoption affand adequate safaguands ensuning that local
actions nefleet local opinion.



Senator Vic Fischer
Page 2
February 11, 1981

Secs. 140 and 150 establish the requirements of financial
disclosure. Note that financial disclosure is by e'category"
rather than by dollar amount. Sec. 150(a).

Sec. 160 details prohibitions on activity considered a

conflict of interest. Special conflict of interest pro-
visions for legislators appear at Sec. 170. Government
contracting is regulated as Sec. 180. Conflicts of interest
in employment are covered in Sec. 190. A state official or

state employee other than legislator who has a personal
situation that presents ethical problems 1is directed to a
course of conduct under Sec. 210.

Sec. 220 deals with similar problems for a legislator.

Disclosure of confidential information is regulated under
Sec. 240.

Sec. 250 regulates the conduct of former state officials or
state employees for two years after termination of state
service. Penalties are established in Sec. 260. Commission
remedies for violations are established under Sec. 270,
including civil penalties. Direct citizen action is
authorized under Sec. 280.

The definitions section, Sec. 400 is a mix of the familiar

and the new. Essentially no change was made in the list of
public officials for whom financial disclosure is required.
The term "candidate™ 1is defined.

The term "gift" excludes campaign contributions reported
under AS 15.13.

Secs. 3 - 19 of the bill respond to the implications of the
repeal of AS 39.50 ant" portions of AS 15.13 and 24 .45.

The Act takes effect duly. 1, 1981.
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February 11, 1981

State Affairs Conmittee
Pouch V. (MS 3100)
Juneau, AK 99811

The City of Kodiak would like to voice our strong objection to both
the passage of SB 90 - Privacy and Public Information Act, and also
to consider including municipalities under this act.

Of first concern would be the requirement to immediately produce
records, specifically the personnel records. Most employees with
municipal government have assigned responsibilities for eight hours,

and occasionally ten or 12 hours a day. |If this standard were approved
there would be an immediate requirement for additional help to retrieve
and produce records. Plus, the direct cost would be unrealistic due to
the need for additional employees; an additional tax burden to the tax—
payer .

Next would be to take away the Councils right to executive session. This
would leave every municipal government wide open for a law suit, or pre—
vent them from transacting business. Executive sessions were established
for the protection of an individials character, their tax dollars or legal
matters. The general public, and most importantly the press, should be
knowledgeable of why executive sessions are held. The failure to trans—
act business because a municipality could be held liable for a "defamation
of character” or "misappropriation of funds™ law suit would be ever present.

Another very important item would be the disclosure of an applicants resume
for municipal positions. We strive to employ Lhe highest caliber of person—
nel, but just to reveal their names could prevent a well qualified individual
from applying due to reprisal with a present employer. Jf the legislature
allows this bill to become law they will deny an individual his or her

right to privacy. Wien reviewing personnel records "that" individual should
be the one to approve such action.

Po<d OM C.6 BOX 1397. kGDIdk ,dim"d 99615 PHONG (907) 486-3Q0Q4



State Affairs Committee
SB 90
Page 2

Historically the City Clerk"s office has been open to the public,
supplying all information with the exception of documents that would
injure an individuals character, harm the municipality financially,

or matters that are pending litigation. We see no valid justification
for this procedure to change.

Sincerely,

Kay*U. Baker
City Clerk

KMB/d

cc: Alaska Municipal League



Original sponsors: Parr, Fischer, Offered: 5/14/81
Stimson and Rodey Referred: Rules

IN THE SENATE By THE JUDICIARY COVMTTEE
C3 FOR SENATE BILL NO. 90 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWHFTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to privacy and public information;
changing Rule 65 of the Alaska Supreme Court Rules of
Civil Procedure; and providing for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
* Section 1. AS 40 is amended by adding a new chapter to read:
CHAPTER 25. PRIVACY AND PUBLIC INFORMATION
Sec. 40.25.010. DbTATE POLICY. It is the policy of the state that

(1) all governmental units exist to aid in the condu t of
the people's business;

(2) the people of this state do not yield their sovereignty
to the agencies which serve them;

(3) the people, in delegating authority, do not give their
public servants the right to decide what is best for the people to know
and what is best for them not to know;

(4) the people's right to remain informed shall be protected
so that they may retain control over the instruments they have created,;

(5) provided by the consti-
tution is recognized and shall not be infringed;

(6) the records of governmental units shall be open for
oublic inspection unless the inspection infringes on a person's right
to privacy or is otherwise prohibited by statute.

Sec. 40.25.015. RECORDS TO BE CPEN TO INSPECTION. (a) Exr at as

otherwise provided by AS 40.25.030, all records are open to inspec. ion

and copying by any person during the regular office hours of the lawful

“1- CSSB 90(Jud)



custodian of the records or the custodian's designee. The custodian of
the records shall take all necessary precautions for their preservation
and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and
payment of fees, if any. A custodian shall permit memoranda, trans-
cripts, and copies of the public writings and r. ords in the custo-
dian's office to be reproduced in any reasonable manner. In addition,
a custodian shall furnish proper and reasonably accessible facilities
for inspection of records, subject to reasonable restrictions as are
necessary for the protection of the writings and records and to prevent
interference with the regular discharge of the duties of the custodian
and the employees of the custodian. If a certified copy is requested,
that copy is in all cases evidence of the original.

(c) Copies of records may be requested orally or in writing, in
person or by telephone, electronic communication, or by mail. These
requests shall be treated in accordance with the provisions of (a) and
(b) of this section.

(d) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard charges for docu-
ment duplication, and provide for recovery of only the direct cost of
the duplication and the actual postage costs if the documents are
mailed. The commissioner may reduce or waive the payment of fees if a
reduction or waiver would be in the public interest or if the requester
is indigent.

Sec. 40.25.020. DUTIES OF GOVERNVENTAL UNIT. (a) Immediately
after receiving a request for a public record, the custodian of the
record anal 1

(1) make the record available;

-2- CSSB ~ (Jud)



(2) inform the requester that unusual circumstances, as
defined in (e) of this section, have delayed or impaired the handling
of the request or that the record is in active use or storage and not
immediately available and specify in writing the earliest time and
date, not later than five working days after receipt of the request, ¢
when the record will be available;

(3) inform the requester that the governmental unit does not
maintain the record, and provide, if known, the name and location of
the governmental unit maintaining the record; or

(4) deny the request.

(b) If a request for access to a public record is denied, in
whole or part, the governmental unit shall in writing, notify the re-
guester of the specific reasons for the denial, and identify by name
and position or title the person responsible for the denial. In addi-
tion, the governmental unit shall inform the requester that review of
the denial may be sought from the head of the governmental unit and
that a request for review must be filed within 30 days after notifica-
tion of the denial, The head of the governmental unit shall decide
within five working days after a request for review is filed whether to
uphold the denial of access. If the decision Is to disclose, the
governmental unit shall immediately notify the requester and make the
record available. If the denial of access is upheld, in whole or in
part, the head of the governmental unit shall notify the requester in
writing of the decision, the specific reasons for the decision, and of
the right to bring a judicial action under AS 40.25.070.

(c) When the governmental unit determines that contents of a
record exempt it under the provisions of AS 40.25.030, it shall also

determine whether a deletion of the exempt parts of the record will

make the record suitable for release, and, if so, the deletion shall be

-3- CSSB 90(Jud)
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13

14

17

19

70

made and the record released, with the notation that exempt material
has been removed. |If the governmental unit determines that the record
or a portion of the record is not open to inspection, it shall provide
written notification to the person requesting the record of its deter-
mination, of the statutory basis for this determination, and that under
AS 40.25.070 a suit may be brought to compel production of records that
are improperly withheld. If at the time of the deter-ination the
requester is present in the office of the custodian, the notification
required by this subsection shall be provided by the custodian directly
to the requester; if the requester is not present in the office of the
custodian, the notice required by this subsection shall be by certified
mail.
(d) Making a request to a governmental unit for a record”™ under
AS 40.25.015 is considered to exhaust a person’'s/administrative remedies
with respect to the request if the governmental unit denies the request
or fails to comply with (a)(1) - (3) of this section. |If the govern-
mental unit can show that unusual circumstances, as defined in (e) of
this section, continue to exist and that it is exercising due diligence
in responding to the request, the court under AS 40.25.070 may retain
jurisdiction and allow the govermental unit additional time to complete
its review of the ri ord. Upon a determination by a governmental unit
to comply with a request for a record, the recordshallbe madepromptly
available to the person makingthe request.
(c) As used in this section, "unusual circumstances” means

(1) the need to search for and collect a requested record
from a field facility or other establishment that is separate from the
office processing the request;

(2) the need to search for, collect, andappropriately

examine a voluminous amount orvariety of separate and distinct records
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which are demanded in a single request;

(3) the need for consultation, which shall be conducted with
all practicable speed, with another governmental unit having a substan-
tial interest in the determination of the request; or

(4) the need to notify a person and afford the person an
opportunity to be heard under AS 40.25.030(b).

Sec. 40.25.030. EXEMPTIONS. (a) The following records are
excluded from the provisions of AS 40.25.015:

(1) records exempted from disclosure by state statute, court
rule, or federal law or regulation;

(2) any tax or information return, or record or report re-
lating to tha: return, which is required to be filed in accordance with
the provisions of AS 43 or municipal ordinance;

(3) archival materials donated by individuals to the extent
of any written limitations placed on them as a condition of the contri-
bution; however, all archival materials become public information after
not more thun 50 years and any statement of limitations must be pro-
duced upon denial of access;

(4) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
persona] transactions by those borrowing from them;

(5) trade secrets and confidential commercial, financial,
geological or geophysical data furnished to a governmental unit;

(6) materials used to administer a licensing, employment, or
academic examination if disclosure would compromise the fairness or
objectivity of the examination process;

(7) investigatory, intelligence, and original entry records,

compiled for law enforcement purposes, but only to the extent that

production of the records would

-5- CSSB 90(Jud)
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(A) interfere with enforcement proceedings;

(B) deprive a person of a right to a fair trial or an
impartial adjudication;

(C) constitute an unwarranted invasion of personal
privacy;

(D) disclose the identity of a confidential source and,
in case of a record compiled by a criminal law enforcement author-
ity in the course of a criminal investigation, confidential infor-
mation furnished only by the confidential source;

(E) disclose investigative techniques and procedures;

[f1

(r) endanger the life, physical safety, or property”of
a person; $A1N

(8) records of security systems and procedures established
for the purpose of the protection of persons or property, or securing a
penal institution or place of detention of persons accused or convicted
of a crime or persons under the jurisdiction of the court under AS 47.-
10, but only to the extent that disclosure would compromise the effec-
tiJ\I/eness of the system;

(9) attorney work product in the possession of a governmen-
tal unit; however, once the legal issue has been decided, or the liti-
gation has been terminated, attorney work product th.it does not involve
litigation strategy, mental impressions, or professional opinions of an
attorney, or a person working under the attorney's direction become
public records;

(10) any notes, memoranda, draft decisions, opinions, or
other similar documents prepared by a justice or a judge, or a person

working under the supervision of a justice or a judge, in the process

of deciding a legal issue;
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(11) records related solely to the internal practices of a
governmental unit where the effect of disclosure would be to enable law
violator® to escape detection?

v12) personal information in medical, psychological, and 1
sociological files maintained on individual persons, exclusive of ~
autopsy reports, except that access may™not be denied to the person who
is the subject of the record, or piisV clesignee;

(13) records the disclosure of which would constitute an
intrusion into the collective bargaining process between public
employers and employees, including but not. limited to grievance files
and materials used in contract negotiations; and

(14) records the disclosure of which would constitv'e an
unjustifiable invasion of personal privacy; in applying this exemption,
the governmental unit shall determine whether the public interest in
disclosure outweighs the privacy interest of the person to whom the
record pertains.

(b) If a governmental unit initially decides to disclose a record
to which the exemptions specified in (a)(7)(C) or (a)(14) of this
section may apply, and to the extent that it concludes that there is a
substantial probability that a person to whom the record pertains would
object to disclosure, it shall, in conformity with the time limitations
specified in AS 40.25.020, make diligent efforts to notify that person
and provide that person with an opportunity to argue against disclo-
sure. An affidavit of inquiry shall be made if the perron is not
located. If the governmental unit decides to grant disclosure over
objection, it shall notify the objector by certified mail of its
decision. If the governmental unit decides not to grant disclosure,
and on action is subsequently brought under AS 40.25.070 to compel
disclosure, it shall make dilige.it efforts to inform the objector of

-7- CSSB 90(Jud)
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the suit.

Sec. 40.25.035. PROVISIONAL RELEASE OF INFORMATION

(@) Unless specifically exempted from disclosure by state sta-
tute, all records become public after they are 50 years old.

(b) Information contained in records exempted from disclosure
under AS 40.25.030(a) may be released for valid statistical or other
information-gathering purposes if

(1) any information which would tendto identify the person
to whom the record pertains is deleted; and

(2) disclosure is made in a manner which would not com-
promise or defeat the purposes of a state statute designed to maintain
the confidentiality of the information.

(c) The exemptions from public disclosure provided in AS 40.25.-
030 or by other state law pertaining to the confidentiality of records,
do not preclude the release or production of subpoenaed records or
information to a state or municipal agency during the course of an
investigation.

(d) All information in personnel records of public employees
showing salary or compensation, job description, educatioi and training
background, and previous work experience shall be open ft « public
inspection. Applications for public employment submitted by finalists
for employment are also open to public inspection, but poter "rial
finalists shall be notified of this fact and of their rightto withdraw
their application before public inspection. As used in t s subsection,
"finalists” means the final three applicants under consideration for
employment, or those applicants who remain under consideration for
employment after 90 percent of the original applicants have been elimi-

nated from consideration by the governmental unit, whichever is

greater.
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(e) The fact that a crime has been committed, the name of the
crime, the time of commission and location, and the name of any person
who is charged with a crime is a matter of public information, and
record, except as provided in AS 47.10.090.

Sec. 40.25.040. ACCESS TO RECORDS BY REQCRD SUBJECT. (a) Except
as provided in (b) of this section, an individual or the individual's
authorized representative may examine or copy during, the regular
business hours of the governmental unit, any record that pertains to
the individual. In implementing this section, the governmental unit
shall follow the procedures established in AS 40.25.015 - 40.25,020.

(b) A governmental unit is not required under (a) of this section
to disclose

(D information exempt from disclosure under AS 40.25.-
030(a)(1) - (13', except to the extent that the\information was sub-
mitted by the requester; however, for purposes of information that may
be exempt under AS 40.25.030(a)(6), under appropriate safeguards de-
signed to protect- the integrity of the examination process, an indivi-
dual may examine that individual's test questions and answers in an
examination used for licensing or employment;

(2) information exempt from disclosure under AS 40.25.030-
(a)(14) that does not relate directly to the requester and whicu if
disclosed would constitute an unjustifiable invasion of another
person's personal privacy; or

(3) information that is subject to regulation under AS 12.-
62; access to this information is governed by the provisions of
AS 12.62.

(c) This section does not abridge any state statute that autho-

rizes an agency to withhold information from the parent or legal guar-

lian of a minor.
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(d) If an individual requests a record containing information the
governmental unit is not required to disclose under (b) or (c) of this
section, the agency shall provide any reasonably segregable portion of
the record to the requester after deleting the undis™losable material.

Sec, 40.25.060. CORRECTION AND AVENDMVENT OF RECORDS. (a) An
individual may request a governmental unit to correct or amend incom-
plete or inaccurate information pertaining to that individual if it is
contained in a record available under AS 40.25.040.

(b) Not later tha.i 20 days after receiving a reque' from an
individual to correct or amend a record pertaining to that individual,
the governmental unit shall

(1) make the requested correction or amendment and inform
the individual of the action;

(2) inform the individual that the governmental unit does
not maintain the record and, if it knows, provide the name and location
of the governmental unit maintaining it; or

(3) inform the individual in writing of its refusal to
correc_ or amend the record as requested and the reason for the refusal;
if the governmental unit refuses to correct or amend the record, it
Bhall

(A) permit the individual to file with the record a
concise statement of that Vdividv.al's reasons for the requested
correction or amendment and that individual's reasons for dis-
agreement with the refusal by the governmental unit; and

(B) notify the individual of the right to bring an
action under AS 40.25.070.

(c) Whenever a governmental unit discloses information to a third

party about which an individual has filed a statement under (b)(3)(A)

of this section, the governmental unit shall
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(1) clearly identify the disputed portion of the informa-
tion j

(2) furnish a copy of the individual's statementj and

(3) furnish a concise statement of the governmental unit's
current position with respect to the request for correction or amend-
ment and transmit a copy of this statement to the last known address of
the individual whose record is disclosed.

Sec. 40.25.070. ENFORCEVENT: INJUNCTIVE RELIEF. (a) A person
having custody or control of a record, or a person not having custody
or control who aids or abet6 a person having custody may be enjoined in
superior court from

(1) obstructing or attempting to obstruct the inspection of
a record subject to inspection under this chaptert
(2) failing to correct or amend a record under AS 40.25.060.

(b) The court may charge no filing fee, and the Department of
Public Safety may charge no fee for service of process, from an appli-
cant seeking an injunction under this section. No security may be
required by the court from an applicant seeking an injunction under
this section. An applicant granted an injunction under this section is
entitled to recover costs and reasonable attorney fees from the govern-
mental unit.

(c) The superior court shall make available to an applicant, free
of charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian alleged to be acting improperly, and a
simple explanation of the records sought or the correction or amendment
requested.

(d) In a suit brought under this section the court may enjoin

withholding of the records and order the production to the complainant
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of records improperly withheld or order that the correction or amend-
ment be made. The court shall determine the matter de novo, and may
examine the contents of any records in camera to determine whether the
records or any portion of them may be withheld under any of the exemp-
tions specified in as /,n.25.030 or not corrected or amended under
AS 40.25.060. Jhe burden is on the agency to sustain its action.

Sec. 40.25.080. CIVIL ACTION FOR OBSTRUCTION OF ACCESS TO RECORDS,
(a) A person who has been wrongfully denied access to a record under
this chapter has a civil cause of action against the person responsible
for the violation and is entitled to recover actual damages and reason-
able attorney fees and other reasonable litigation costs.

(b) A good faith reliav'? upon the provisions of this chapter
of applicable law governing the confidentiality of public records is a
defense to a civil action brought under this section.

Sec. 40.25.090. DEFINITIONS. In this chapter, unless the context
otherwise requires,

(1) "attorney work product” means documents and tangible
things prepared by or for a governmental unit anticipation of or
during litigation;

(2) "custodian" means the head of any governmental unit or
the de. 3$nee of the head of a governmental unit;

(3) 'governmental unit" means an agency, political subdlvir®
sion, legislative body, board of regents, or an administrative bodil,
board, commissiot , committee, subcommittee, authority, council, agency,
or other organization, including subordinate units of these groups, of
the state, or any of its political subdivisions, including but not
limited to municipalities, boroughs, school boards, and all other

boards, agencies, assemblies, councils, departments, divisions, bureaus,

commissions or organizations, advisory or otherwise, of the state or
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local government, or any organization supported in whole or in part by
public money or authorized to spend public money;

(4) "individual" means a natural person;

(5) "record" means any document, paper, memoranda, book,
letter, drawing, map, plat, photo, photographic file, motion picture,
film, microfilm, microphotograph, exhibit, magnetic or paper tape,
punched card, computer tape or information stored in a computer system,
or other document of any other material, regardless of physical form or
characteristic, developed or received under law or in connection with
the transaction of official business and preserved or appropriate for
preservation by a governmental unit as evidence of the organization,
function, policies, decisions, procedures, operations or other activi-
ties of the state or political subdivision or because of the informa-
tional value in them; it also includes staff manuals and instructions
to staff that directly or Indirectly affect the public.

Sec. 2. AS 44.62.310 is amended by adding a new subsection to read:
(g) Nothing in this section may be construed to prevent the hold-

ing of conferences between two or more public bodies, or thei.r repre-

sentatives, but these conferences are subject to /.he same regulations

for holding executive or closed sessions as are applicable to any other

public body.

Sec. 3. AS 44.62.310(c)'3) is amended to read:

(3) matters which by state statute [LAW, MUNICIPAL CHARTER

CR ORDINANCE] are required to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25.070(b) has the effect of

changr,." Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re-
lating to security deposits required in civil actions.

¥ Sec. 5. AS 09.25.110, 09.25.120, and 09.25.125 are repealed.
* Sec. 6. This Act takes effect July 1, 1981.
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LEGISLATIVE AFFAIRS ACEN\CY

Division of Public Services
State of Alaska LEGIS

TH ECONFERENCE  PROCEDURES

Participating in a teleconference is a relatively simple procedure, with only a
few basic rules and protocols required for effective participation. Please note
the following:

HAVE YOQU SIGNED-IN?  Witnesses and observers should complete sign-in sheets.

TO BEGIN A THECONFERENCE Prior to the beginning of the telemeeting, the Primary
Teleconference Moderator will poll each of the participating sites and share pertinent
information. The teleconference is then turned over to the meeting/hearing Chairman,
who calls the teleconference lo order and proceeds with his or her agenda (which has
previously been copied to each site).

ORDER OF APPEARANCE The Chairman will announce the order of witness participation,
and call upon each site when appropriate.

TIVE LIMITS The Chairman may request that testimony be limited to a certain length of
time; it is Important to participate within such constraints.

PROCEDURE When you are called upon to testify, take a chair at the nearest microphone,
or, if you are already seated at the table, set the nearest mike in front of you. The
Moderator will already have given instructions on the operation of the microphones.

Speak directly into the mike from a distance of about 3 inches.

Before beginning your testimony, state your name and who you are representing. Try to
remember to identify yourself each time you speak.

Indicate to the Chairman when you have concluded your testimony.

There may be questions from the Chairman and/or other information exchange between
sites. Pause briefly before responding to questions, to allow for lag in voice, trans-
mission. The system will not accomodate cwo simultaneous conversations.

TESTIMONY EIUM OTHER SITES  Testimony from other sites r » be heard at all times from
your teleconference center. Mikes are open here only wiu.i witnesses nr" testifying,
but since some of the people attending are interested in the testimony from other sites,
please don't converse while other sites ire "talking"”.

If you find It necessary to Interject comment/response that is outside the planned
agenda, to avoid undue interruption it is appropriate to signal or send a note to your
Moderator, Indicating your desire to so participate.

WRITTEN TESTIMONY Comments on bills, back-up material or other documentation on the
teleconference may he sent to the Li'N coordinator, Pouch Y, Juneau 99811. If the
teleconference is a public hearing, written testimony/material nmay he sent to the
Legislative Committee Chairman, Pouch V, Juneau 99811.

FUTLRE THECONFERENCES Teleconferences are scheduled and coordinated through the
Legislative Teleconference Coordinator, Room 30, CnpitrL, telephone: 465-4890.

AS TO AVOID STRAYING ARCOM THE SUBJECT MATTER AND THUS CAUSING DHAY CR DETRACTING
FROM THE MEETING *****
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SENATE BILL NO. 90
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL

For nn Act entitled: "An Act relating to privacy and public information:,

and changing Rule 65 of the Alaska Supreme Court Rules

of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

Section 1. AS /A0 is amend-iii by adding a new chapter to read:
CHAPTER125. PRIVACY AND PUBLIC INFORMATION
Sec. A0.25.010. STATE POLICY. It is the policy of the state that

(1) all governmental units exist t aid in the conduct of
the people's business;

(2) the people of this state do not yield their sovereignty
to the agencies which serve them;

(3) the people, in delegating authority, do not give their
publid servants the right to decide what is best ror the people 7o know
and }]/vhat is best for them net to know;

1 (A) the people's right to remain informed shall be , ..tected
so that: they may retain control over the instruments they have created,

/ (5) the people's right to privacy as provided by the consti-
tution is recog' zed and shall not be infringed;

I (6) the records of governmental units shall be open for
bilblic inspection unless the inspection infringes on a person's right
j:;o privacy or is otherwise prohibited by statute.

1 Sec. AO0.25.015. RECORDS TO BE CPEN TO INSPECTION; EXCEPTIONS.

//'fa) Except as otherwise specifically provided by statute, all records

ire open t-j inspection and copying by unv person during the regular

-1- SB 90



(1)

(2)
JNtinj> to that
theprovisions

not be denied

those exempted from disclosure by state statutej
any tax or information return, or record or report
return, which is required to be filed”™in accordance
of AS A3 or municipal ordinance ,7except\ that access

to the person who is the subject/of the records, or

re-
with
may

that



““n's acs’ gneej

(3) subject: to (i) of this section personal information in
files maintained on public employees, except that access may not be
denied to the person who is the subject of the records, or that person's
designee ;

(4) personal information infiles maintained on students in
publicschools, except that access maynot be denipd to the student, a
parent or guardian of the student, a person- responsible for supervising
the student, or i.s designeej

(5) personal information infiles maintained on students at
theUniversityof Alaska, except that access nmay not be denied to the
student or his dejignee;

(6) personal information in medical, psychological, and
ological files maintained on individual persons, exclusive of
opsy reports, except that access may not be denied to the person who

s the subject of the record, or his designeejJ'or to the parent or
guardian of a minor who is the subject of the record except where this
ccess would violate the physician-patient privilege”™J

_ (7) personal irfgjmation in files maintained

/ - eu Mjc.be**.
of social scrvicejj'f—e?rntip*that access may not be denied to the person
who is the subject of the records, or his designee;

(8) personal information similar to personal information in
files under (3) - (7) of this subsection, except that access may not be
denied to the person who is the subject of the records, or that person's
designee;

(9) archival materials donated by natural persons to the
extejUT of any written limitations placed on them as a condition of the
ontribution; however, all archival materials become public information

after not more than 50 years and any stacement of limitations must be
-3- SB 90



produced upon denial of access;

(10) circulation records maintained by public libraries,

Ipr~lic school libraries, and University of Alaska libraries showing

personal transactions by those borrowing from them;

(11) trade secrets, privileged information and confidential

6 " commercial, financial, geological or geophysical data furnished in com-

16

23

24

26

26

27

20

29

pliance with state statute or regulation, or in compliance with a
municipal ordinance; ~ N

(12) test questions and answers to be used in a future Ii-
cense, employment or academic examination;

Th (13) irntelligence. investigatory and original entry recoxds,
laintained by state or municipal law enforcement agencies, or any other
go\'c-rnmental unit, hut only to the extent that the production of the
records would

(A) interfere with enforcement proceedings;

(B) deprive a person of a right to a fair trial or an
impartial adjudication;

(C) constitute an unjustifiable intrusion into a per-
son’s right of privacyj

(D) disclose the identity of a confidential source and,
in case of a record compiled by a criminal law enforcement author-
ity in the course of a criminal investigation, confidential infor-
mation furnished only by the confidential source;

(E) disclose investigative techniques and procedures;

(F) endanger the life, ~MSr*perty) or physical safety of
a, person;

- ~>"*(G) identify a victim of a criminal sexual assault;
(H) disclose any information otherwise exempt under

hapter or pjate statute;
-4- SB 90
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(14) records of security systems and procedures established
for/the purpose of the protection of persons or property, or securing a
ponal institution or place of detention of persons accused or convicted
of a crime or persons under the jurisdiction of the- court under AS 47.-
10, but only to the extent that disclosure would compromise the effec-
tiveness of the system;

(15) attorney work product in the possession of a governmental
unit, until the matter occasioning the preparation of the work product
is closed;

(16) any notes, memoranda, draft decisions, opinions, or
ther similar documents prepared by a justice or a judge, or a person
working under his supervision, in the process of deciding any legal
issue; “however, once the legal Tssue" has bedh TTecided all ncTtes, ne
oranda, draft decisions, opinions, or similar documents become public
repords under rules established by the supremecourt; o~

(17) records related solely to the Internal practices of a
governmental unit where the effect of disclosure would be to enable law
violators to escape detection.

/ (f) Unless specifically exempted from disclosure by statute, all

records becr,re public after they are 20 years old.

(9) Information contained in records exempted from disclosure

/ under (e) of this section may be released for valid statistical or

other information-gathering purposes if
(1) any information which would tend to identify the person
Ito whom the record pertains is deletedj and
,2) disclosure is made in a manner which would not compromise
r defeat the purposes of any statute designed to maintain the confi-

entiality of the information.

(h) The exceptions provided in this section do not preclude the



Release or production of subpoenaed records or information to a state
or municipal agency during the course of an investigation;

(i) AIll personnel records showing salary or compensation”or that
roncern the employee's current performance or ability to perform the
duties and responsibilities of his job! shall be open for public inspec-
tion. This public access is not an infringement of a person's right to
privac,/.

(J) The fact that a crime has been committed, the name of the
me the time of commission and location, the name of any victim
uniosi the victim of a criminal sexual assault) and the name of any
person who is charged with the crime is a matter of public information

and record, except as provided in AS 47.10

Sec. AO.25.020. REQUESTS FCR RECORDS. (a) Each governmental
unit , upon any request for records made under this section, shall

(R produce the record immediately; or jfct AN §

(2) UL-Ehe—record ia-""m~~e~t~e”r,. sroraga.and not™avni!
able at the time a request. to examine it is made, the custodian shh”U
at that time state thin fact in writing to the applicant ami -bhe/ttppU.
fwu—may set. a date and hour at which the record may he exam'necl®

() A person making a request to a governmental unit for records
under this section is considered to have exhausted his administrative
remedies with respect: to tne request if the governmental unit fails to
comply with this section. If the governmental unit can show that
exceptional circumstances exist and that it is exerclsin~du”* dil Igonct™
in responding to the request, the court may retain jurisdiction ¥
allow the governmental unit additional time to complete its review of
the records. Upon a determination by a /~vcTfmcntnl unid™--fct~comply
with a request for records, the records shall he made /tfromplflvV available

to the person making the request

SB
0”0
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(c) When the lawful custodian of a record determines that contents
of' a record exempt it under the provisions of ~"42.05.015, he shall
_ilso determine whether a delation of the exempt parts of the record
will make the record suitable for release, and, if so, the deletion
shall be made and the record released, with the notation that exempt
material has been removed. If the custodian determines that the record,
or a portion of the record, is not open to inspection, he shall, in a
certified writing, inform the person requesting the records of his
determination, of the statutory basis for this decision, and that under
AS 40.25.025 a suit may be brought to compel production of records that
are improperly withheld.

x (d) A notification of denial of a request for records under this
ection shall set out the names and titles or positions of each person
responsible for the denial of the request.

Sec. 40.25.025. BENFORCEVENT:  INJUNCTIVE RELIEF. (a) A person
having custody or control of a record who obstructs or attempts to
obstruct, or a person not having custody or control who aids or abets
another person in obstructing or attempting to obstruct, the inspection
of a record subject to inspection under AS 40.25.015 may be enjoined by
he superior court from obstructing, or attempting to obstruct, the
nspection of records subject to inspection under AS 40.25.015.

(b) The court may charge no filing fee, and the Department of
Public Safety may charge no fee fjr service of process, from an appli-
cant seeking an injunction under this section. Nb security may be
required by the court from an applicant seeking an injunction under
this section. If the applicant is grmited the injunction, he shall be
entitled to recover costs and™VoriaTTr”™ attorney fees from the govern-
mental unit.

(c) The superior court shall make available to an applicant, free

-7 - SB 90
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oy charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
ard the name of the custodian alleged to be improperly withholding
records, and a simple explanation of the records sought.

(d) In a suit brought under this section the court nmay enjoin
withholding of the records and order the production to the complainant?/
of records improperly withheld. In such a case the courts*shall de- /
termine the matter de novo, and may examine the contents if*"any records
in camera to determine whether the records or any portion of them may
be withheld under any of the exceptions set out in AS 40.2S.015, and
the burden is on the agency to sustain its action. *

Sec. 40.25.035. CIVIL ACTION FCR OBSTRUCTION COF ACCESS TO RECORDS,
(@) A person who has been wrongfully denied access to a record under
this chapter has a civil cause of action against the person responsible
for the violation and is entitled tp recover actual damages and reason-'—
able attorney fees and other reasonable litigation costs.

(b) A good faith reliance upon the provisions of this chapter or
of applicable law governing the confidentiality of public records is a
defense to a civil action brought under this section.

‘Sec. 40.25.040. DEFINITIONS. In this chapter, unless the context
otherwise requires,

(1) "attorney work product" means documents and tangible
;hings prepared by or for a governmental unit in anticipation of or
during litigation;
/ (2) "custodian"™ means the head of any governmental unit or
h”s designee;
(3) "governmental unit” means an agency, political subdivi-

ion, legislative body, board of regents, or an administrative body,
board, commission, committee, subcommittee, authority, council, agency,

-8- SB 90



state or any of its political subdivisions, including but not
ed to municipalities, boroughs, school boards, and all other
ds, agencies, assemblies, councils, departments, divisions, bureaus,
missions or organizations, advisory or otherwise, of the state or
ocal government supported in whole or in part by public money or
authorized to spend public money;

(4) "personal information" means information about an indi-

1 person, the disclosure of which would constitute an unjustifiable
rusion into a person’s right of privacy;

(5) "record"” means any document, paper, memoranda, book,
letter, drawing, map, plat, photo, photographic file, motion picture,
film/ microfilm, microphotograph, exhibit, magnetic or paper tape,
punched card, or other document of any other material, regardless of
physical form or characteristic, developed or received under law or in
onnection with the transaction of official business and preserved or
appropriate for preservation by a governmental unit as evidence of the
organization, function, policies, decisions, procedures, operations or
otner activities of the state or political subdivision or because of
the informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Secy/2. AS 44.62.310 is amended by adding a new subsection to read:

/ (g) Nothing in this section may be construed to prevent the hold-
ing of conferences between two or more public bodies, or their repre-
sentatives, but these conferences are subject to the name regulations
for holding executive or closed sessions as are applicable to any othei

public body.
Sec. 3. AS 44.62.310(c)(3) is amendec to read*
(3) matters which by state statute [LAW, MUNICIPAL CHARTER,

B 90
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OR/ORDINANCE] are requir™ra to be confidential.
lec. 4. AS 11.56.820 is amended by adding a new subsection to read:
(¢) It is an affirmative defense to a prosecution under this
section that *he defendant relied in”~o«i™~arth”~on the provisions of
As 2025 or of other law governinEg the confidentiality of public
records. /
* Sec. 5. In sec. 1 of this /Act, AS 40.25.025(b) has the effect of
n/ing Rule 65 of the Alaska/Supreme Court Rules of Civil Procedure re
/ing to security deposits required in ci’ 1 actions.
* Sec. 6. AS 09.25.rn), 09.25.120, and 09 25.125 are repealed.



and changing Rule 65 of the Alaska Supreme Court Rules
of Civil Procedure.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
* Section 1. AS AQds amended by adding a new chapter to read:
CHAPTER 25. PRIVACY AND PUBLIC INFORMATION
Sec. 40.25.010. STATE POLICY. It is the policy of the state that

(1) all gov- .mental units exist to aid in the conduct of
the people's business;

(2) the people of this state do not yield their sovereignty
to the agencies which serve them;

(3) the people, in delegating authority, do not give their
public servants the right to decide what is best for the people to know
and what is best for them not to know;

(4) the people's right to remain informed shall bo protectc’
so that they may retain control over the instruments they have created,

(5) the people's right to privacy as provided by the consti-
tution is recognized and shall not be infringed;

(6) the records of governmental units shall be open for
public inspection unless the inspection infringes on a person's right
to privacy or is otherwise prohibited by statute.

Sec. 40.25.015. RECCRDS TO BE OPEN TO INSPECTION; EXCEPTIONS.

(a) Except as otherwise specifically provided by statute, all records?

are open to inspection and copying by any person during the regular

-1" SB 90
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office hours of the lawful custodian of the records or his designee”
unless the inspectionfcigfringes on a persgn's right to privacy., The
custodian of the records shall take all necessary precautions for their
preservation and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and
payment of fees, if any”™J A custodian shall permit memoranda, trans-
cripts, and copies of the public writings and records in his office to
be reproduced in any reasonable manner. In addition, a custodian shall
Curnisli proper and reasonably accessible facilities for inspection of
records, subject to reasonable restrictions, as arc necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.
If a certified copy is requested, that copy is in all cases evidence of
the original . /J o {/X

(c) Copies of records may be requested by telephone., electronic
communication, or by mai)j. These requests shall he treated in Wrcor-
d.iliee with the provisions of (a) and (b) of this section.

(d) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard charges for docu-
ment dupi leal.ion, and provide for recovery of only the direct cost of
tin' duplication. {j ~>CFID—* T£fc

(o) The fol lowing records are exMvfded from the provisions of
this section: '

(1) those exempted from disclosure "by c«.ate" statute”)

(2) any tax or information return, or record or reportVe”
luting to. that return, which is required to be filed in accordance with
theprovisions of AS A3 or municipal ordinance, except that access may
not he denied to the person who is the subject of the records, or that

-2- SB 90
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person's designee;

(3) subject to (i) of this section persona? information in
files maintained on public employees, except that access may not be
denied to the person who is the subject of the records, or that person's
designee;

(4) personal information infiles maintained on students in
publicschools, except that access may not be denied to the student, a
parent or guardian of the student, a person responsible for supervising
(.he student, or his designee;

(5) personal information infiles maintained on students at
the University of Alaska, except that access may not be denied to the
student or his designee;

(6) personal information in medical, psychological, and
sociological files maintained on individual persons, exclusive of
autopsy reports, except that access may not be denied to the person who
Is the subject of the record, or his designoe”C"t—to—the pmrrnt tnr |

--guard-inn—ef—a_utluox—who—bn—trlie~sulijcct-of—the-record-exceptr—wiTero »

*

X- (7) personoliinformation in .files maintained on.recipients
of/social services!, except that access may not lie denied to the person
who is the subject of the records, or his designee;
(8) personal information similar to personal information i
files under (3) - (/) of this subsection, except that access may not la?
denied to the person who is the subject of the records, or that person's
designee;
(9) archival materials donated by natural persons to the
extent of uny written limitations placed on them as a condition of the

contribution; howevert/all®arcliival materials become public information

after not more lhan/SQ ycapd/®*nd\any statement of limitations must be
[3- , SB 90
J



produced™Upon denial of access;

(10) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
personal transactions by those borrowing from them;

(t1) trt;de secrets, privileged information and confidential

mmercial, financial, geologicak, orgeophysical data furnished in com-

iance with state statute or regulation, or in compliance with a

(12) test questions and answers to be used in a future li-

Ul

cense, employine

(13 esligiU?&4?y" I13ftd di'iglna®/nLryyrecords,
*ffInLntained by"dCate-or-municipalylaw enforcement agenciesypreflny_otherl
governmental uftitA but only to the extent that the production of the

records woulu ..
(A) interfere with enforcement proceedings;
(15) .deprive a person of a right to a fair trial or an
npartial adjudication;
.-fyur '] / (C) )constitute an unjustifiable intrusion into a per

A —a /\Lit))-v-4L. ( ~H

son s right of privacyi

(D) disclose the identity of a confidential source and,
in case of a record compiled by u criminal law enforcement author-
ity in the course of a criminal investigation, confidential infor-
mation furnished only by the confidential source;

(E) disclose investigative techniques and”proecdures: fU

(F) endanger the life, property, orjginyisical yafety of
a personi

@ LtkMrrtTy 5 vicTtm— —a LJLIiiim- srTiTal
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(14) records of security systems and procedures established
for the purpose of the protection of persons or property, or securing a
penal institution or place of detention of persons accused or convicted
of a crime or persons under the juriodiction of the court under AS 47.-

10, hut only to the extent that disclosure would compromise the effec-

S ——
tiveness of the system; /LA™ % v

(15) attorney work product invthe possession of a governmental
unit, until the matter occasioning the preparation of the work product
is closed i A

(16) any notes, memoranda, draft decisions, opinions, or
other similar documents prepared by a justice or a judge, or aperson
working under his supervision, in the process of deciding any legal
issue; /however, once the legal issue has been decided all notes, mem-
oranda, draft decisions, opinions, or similar documents become public
records under rules established by the supreme court

(17) records related solely to the internal practices of a
governmental unit where the effect of disclosure would be to enable law
violators to escape detection.

(f) Unless specifically exempted from disclosure* by ! "tatut<® 4
records become public after they are 20 years old.

(9) Information contained in records exempted ftfom disclosure
under (e) of this section may be released for valid statistical or
other information-gathering purposes if

(1) any information which would tend to Identify the person
to whom the record pertains is deleted; and

(2) disclosure is made in a manner which would not compromise
or defeat the purposes of any statute designed to maintain the confi-

dentftiaTlty of the Information.

The exceptions, provided in this section do not preclude the

QAT £ | sr 90
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release or production of subpoenaed records or information to a statia>-
at municipalen®u”the c?ursaofijan inuqgstiga A

AN(i)j| AHTrersorm”™] (" cords showing salarj*orcompensation or thais
concern the employee's *current®*rformance/ or ability to perform the
duties and responsibilities ofrJhis*ob shall be open for public inspec-
tion. This public access is not an infringement of a person's right to
privacy

The fact that a crime has been committed, the name of the

crime, the time of commission and location, the name of any victim
(unless the victim of a criminal sexual assault) and the name of any
person woo is charged with the crime is a..matter of public information
and record, except as provided in ASy 47.10.090. \/

Sec. A0.25.020. REQUESTS FOR RECORDS. (a) Each governmental
unit, upon any request for records made under this section, shall
— s (1) produce the record immediately: or

(2)if the record is in active use or storage and not avail-
able atthe time a request to examine it is made, the custodian shall
W tthat I Line state this fact in writing to the applicant and the appli-
cantimdy set a date and hour at which t-he record mny npfl.»

(b) A person making a request to agovernmental unit for records
under this section is considered to have exhausted his administrative
remedies with respect to the request if the governmental unit fails to
comply with this section. If the governmental unit can show that /

: : : R o — Y
exceptional circumstances exist and that it islexercising®due diligence

in responding to the request, the court may retain jurisdiction and
allow the governmental unit additional time to complete its review of

the records. Upon a determination by a governmental unit to comply
with a request for records, the records shall be made fpromptlfrravaliable

to the person making the request,



(¢c) When the lawful custodian of a record deterni lat contents

of a. record exempt it under the provisions of.AS/42 p> . . . jhe shall
also d&iejrmine whether a Beletton—ef—th”-exempt® parts of the record @
V—

ill -make- the_record- suk-tebTe- for- te-leaa-e-,— andJ-L£- scr. 3=+ ic” L"* ¥aR-

<C3kiate.rial has—been—emoved-r- |If the custodian determines that the record,
or a portion of the record, is not open to inspection, he shall, in a
(certj€jedjwriting, inform the person requesting the records of his
determination~r~~of the~STafutory~~5asis for this decision, and that under
AS 40.25.025 a suit may be brought to compel production of records that
\ are improperly withheld.

(d) A notification of denial of a request for records under this
section shall set out the names and titles or positions of each person
responsible for the denial of the request.

Sec. 40.25.025. ENFORCEMENT: INJUNCTIVE RELIEF. (a) A person
having custody or control of a record who obstructs or attempts to
obstruct, or a person not having custody or control who aids or abets
another person in obstructing or attempting to obstruct, the inspection
of a record subject to inspection under AS 40.25.015 may be enjoined by
the superior court from obstructing, or attempting to obstruct, the
inspection of records subject to inspection under AS 40.25.015.

(b) The court may charge no filing fee, and the Department of
Public Safety may charge no fee for service of process, from an appli-
cant seeking an injunction under this section. No security may be
required by the court from an applicant seeking an injunction under
this section. If the applicant is granted the Injunction, he shall be
entitled to recover costs and refismteWe attorney fees from the govern-
mental unit.

(c) The superior court shall make available to an applicant, free
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of charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian alleged to be improperly withholding
records, and a simple explanation of the records sought.

(d) In a suit brought under this section the court may enjoin
withholding of the records and order the production to the cqflplainant
of records improperly withheld. In such a case the court shall de-
termine the matter de novo, and may examine the contents of any records
in camera to determine whether the records or any portion of them may
be withheld under any of the exceptions set out in 40.25.015, and
the burden is on the agency to sustain its action.

Sec. A0.25.035. CIVIL ACTION FOR OBSTRUCTION OF ACCESSATO RECORDS,
(a) A person who has been wrongfully denied access to a record under
this chapter has a civil cause of action against the purs09 responsible
for the*violation and is entitled Jto*recover uctual®mmages and -r-easrua*.
il"atnrorney fees and other jefifl<mtrE£?ciltigntlon costs.

(b) A good faith reliance upon the provisions of this chapter
of applicable law governing the confidentiality of public records is u
defense to u civil action brought under this section.

Sec. A0.25.0A0. DEFINITIONS. In this chapter, unless the context
otherwise requires,

(L) "attorney work product” means documents and tangible
things prepared by or for a governmental unit in anticipation of or
during litigation;

(2) “"custodian" means the head of any governmental unit or

his designee;

(3) "governmental unit" means an agency, political subdivi-
sion, legislative body, board of regents, or an administrative body,
board, commission, committee, subcommittee, authority, council, agency,
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or other org8ni&atlon, including subordinate units of the above groups,
of the state or any of its political subdivisions, including but not

l[imited to municipalities, boroughs, school boards, and all other

"boards, agencies, assemblies, councils, departments, divisions, bureaus,

commissions or organizations, advisory or otherwise, of the state or

£/|lylocal government supported in whole or in part by public money or

N

authorized to spend public money;

T (4) "personal information" means information about an indi-
vidual person, the disclosure of which would constitute an unjustifiable
intrusion into a person's right of privacy; ~

(5) "record" means any document, paper, memoranda, book,
letter, drawing, map, plat, photo, photographic file, motion picture,
film, microfilm, microphotograph, exhibit, magnetic or paper tape,
punched card, or other document of any other material, regardless of

physical form or characteristic, developed or received under law or in

Ajjt'connoction with the transaction of official business and preserved or

appropriate for preservation by a governmental unit as evidence of the
organization, function, policies, decisions, procedures, operations or
other activities of the state or political subdivision or because of
the informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Sec. 2. AS 44.62.310 in amended by adding a now subsect; Lon to read:

(9) Nothing in this section may be construed to prevent the hold-
ing of conferences between two or more public bodies, or their repre-
sentatives, but these conferences are subject to the same regulations
for holding executive or closed sessions as are applicable to any other

public bod/.
Sec. 3. AS 44.62.310(c)(3) is amended to read:
(3) matters which by state statute [I.AW, MUNICIPAL CHARTER,
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and 09.25.125 are repealed.
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