


T h e  f o l l o w i n g  b i l l  a n a l y s e s  set f o r t h  t h e  p u r p o s e  a n d  

i n t e n t  o f  t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e  

in o r g a n i z i n g  a n d  d i r e c t i n g  s u b s e q u e n t  r e v i e w  a c t i v i t y .

1. "An A c t  r e l a t i n g  to t h e  s u s p e n s i o n  of e f f e c t i v e n e s s  

o f  r e g u l a t i o n s  b y  t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  

R e v i e w  C o m m i t t e e . "

S e c t i o n  1. S t a t e m e n t  of  P u r p o s e

A s  s t a t e d ,  t h e  i n t e n t  t o  s u s p e n d  is t o  p r e v e n t  a n  u n t o w a r d  

o r  i n a p p r o p r i a t e  a c t i o n  b y  a r e g u l a t o r y  a g e n c y ,  d u r i n g  

a p e r i o d  of t i m e  w h e n  t h e  f u l l  l e g i s l a t u r e  is n o t  a b l e  

t o  a c t .  T h e  e n c l o s e d  o p i n i o n s  f r o m  t h e  L e g i s l a t i v e  

A f f a i r s  A g e n c y  o n  t h e  q u e s t i o n  of s u s p e n s i o n  a n d  t h e  

S u p r e m e  C o u r t  D e c i s i o n  i n  S t a t e  o f  A l a s k a  vs. A . L . I . V . E . 

V o l u n t a r y  p o i n t  up  a d e l i c a t e  b u t  i m p o r t a n t  i s s u e  o f  

c o n s t i t u t i o n a l  l a w  a n d  p o l i c y ;  t h a t  of t h e  u s e  of a 

" l e g i s l a t i v e  v e t o "  t o  m o d i f y  e x e c u t i v e  d e c i s i o n s .

It is i m p e r a t i v e  t h a t  a d i s t i n c t i o n  b e  m a d e  t h a t  t h e  

p r o p o s e d  s u s p e n s i o n  p r o c e s s  is n o t  a l e g i s l a t i v e  v e t o ,  

b u t  a u n i l a t e r a l  a c t i o n  b y  a d e s i g n a t e d  b o d y  o f  t h e  

l e g i s l a t u r e  t o  p o s t p o n e  a n  a c t i o n ,  s u b j e c t  t o  f u l l  

r e v i e w  b y  t h e  d e l e g a t i n g  body.

S e c t i o n  2. S u s p e n s i o n  b y  R e s o l u t i o n

T h e  a t t a c h e d  m e m o r a n d u m  f r o m  J o e  G u t h r i e ,  c l a r i f i e s  t h e  

m e t h o d  b y  w h i c h  the a c t i o n  is a c c o m p l i s h e d .  T h e  e x i s t i n g  

u s e  o f  a " c o m m i t t e e  r e p o r t "  is v a g u e  a n d  i m p r e c i s e .



3. "An A c t  r e l a t i n g  t o  l e g i s l a t i v e  r e v i e w  o f

r e g u l a t i o n s ."

S e c t i o n  1 a d d s  n e w  l a n g u a g e  t o  t h e  A d m i n i s t r a t i v e  

R e g u l a t i o n  R e v i e w  C o m m i t t e e  e n a b l i n g  s t a t u t e s  

c l a r i f y i n g  t h e  c o m m i t t e e s  r e v i e w ,  s u s p e n s i o n  a n d  

n u l l i f i c a t i o n  a u t h o r i t y .

S e c t i o n  2. C h a p t e r  99. M i s c e l l a n e o u s  P r o v i s i o n s

T h i s  s e c t i o n  i n c o r p o r a t e s  the s t a n d i n g  c o m m i t t e e  

of t h e  l e g i s l a t u r e  a s  r e v i e w  b o d i e s  to a s c e r t a i n  

if n e w  a n d / o r  p r o p o s e d  r e g u l a t i o n s  a r e  c o n s i s t e n t  

w i t h  l e g i s l a t i v e  i n t e n t ,  if t h e y  a r e  g e n e r a t e d  b y  

a p p r o v e d  b i l l s .  In t h e  e v e n t  t h a t  t h e  r e g u l a t i o n s  

a r e  i n a d e q u a t e  o r  i n c o n s i s t e n t ,  it w i l l  t h e n  b e  

the r e s p o n s i b i l i t y  of the s t a n d i n g  c o m m i t t e e  to 

n o t i f y  t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e  

a n d  r e q u e s t  m o r e  f o r m a l  a c t i o n .

The s e c t i o n  is n o t  i n t e n d e d  t o  r e p l a c e  or' c h a n g e  

t h e  r e s p o n s i b i l i t i e s  of t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  

R e v i e w  b u t  t o  i n c o r p o r a t e  t h e  s p e c i a l  s t a f f  e x p e r t i s e  

of t h e  s t a n d i n g  c o m m i t t e e s .

S e c t i o n  3 c h a n g e s  t h e  r e v i e w  p e r i o d  b y  c o g n i z a n t  

g r o u p s  f r o m  t h i r t y  t o  s i x t y  d a y s ,  a n d  a d d s  t h e  

s t a n d i n g  c o m m i t t e e s  t o  t h e  n o t i f i c a t i o n  p r o c e s s .



T h e  f i n a l  a t t a c h m e n t s  i n c l u d e  t w o  o p i n i o n s  a n d  t h e  

A . L . I . V . E .  d e c i s i o n  f o r  r e f e r e n c e  a n d  f u r t h e r  

i n q u i r y .  A  s e p a r a t e  p a p e r  a n a l y z i n g  t h e  m o r e  

f u n d a m e n t a l  c o n s t i t u t i o n a l  q u e s t i o n s  is in 

p r e p a r a t i o n .
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M E M O R A N D U M April 21, 1981

S U B J E C T :

TO:

F ROM:

A d m in is tra tive  R egulation Review Committee's 
use of reso lu tio n s  as a v e h ic le  to  suspend 
re g u la tio n s

A d m in is tra tive  R egulation  Review Committee 
A ttn : A llen  Blume, A.A.

Joseph A. Guthrie  
L e g is la t iv e  Counsel

You have askud why we thought i t  app ro pria te  th a t the  
re s o lu tio n  be the veh ic le  used by the A d m in is tra tive  
R egulation  Review Committee to suspend re g u la tio n s .

Rule 54 o f the Uniform Rules, Alaska S tate  L e g is la tu re  
provides th a t the ru les  o f parliam entary  p ra c tic e  comprised 
in  Mason's Manual of L e g is la tiv e  Procedure implement and 
govern the U n i f o r m  Rules of the L e g is la tu re  in  a l l  cases not 
covered by these Uniform Rules.

The Uniform Rules only cover committee ac tio n  re la t in g  to  
b i l l s .  No procedure is  provided fo r committee ac tion  on 
other m atters . Sec. 145 o f Mason's Manual o f L e g is la t iv e  
Procedure, paragraph 2, states th at reso lu tion s  are used fo r  
making d e c la ra tio n s , s ta tin g  p o lic ie s , and making decisions  
■where some other form is  not used. Hence our recommendation 
th a t the re s o lu tio n  by used by the A d m in is tra tive  Regulation  
Review Committee: to suspend re g u la tio n s .

J A G : l j b



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  A p r il  9, 1981

SUBJECT:

TO:

FROM:

As you may remember, on February 19, 1980 the Alaska Supreme 
Court h e ld  in  S ta te  o f Alaska v . A .L . I .V .E .  V o lu n ta ry , 606 P .2d 
769 (A laska 1980 ) ,  th a t the use of a concurrent re s o lu tio n  
to  annul re g u la tio n s , as authorized  by AS 44 .62 .320 , is  
u n c o n s titu tio n a l. The Court equated annulment o f re g u la tio n s  
w ith  repeal o f s ta tu te s  in  fin d in g  th a t the use o f a concurrent 
re s o lu tio n  to annul re g u la tio n s  v io la te d  the procedures sp e c ifie d  
fo r  law-making in  A r t ic le  I I  o f the Alaska C o n s titu tio n .
These procedures, which the Court described as safeguards 
ag a in st i l l -c o n s id e re d  a c tio n , inc lude the requirem ent th a t  
each b i l l  be confined to one su b je c t, have a d e s c rip tiv e  
t i t l e ,  conta in  an enactment clause of p rescribed  w'ording, be 
read th ree  times on th ree  separate days, and be passed by 
the recorded votes o f a m a jo r ity  o f each house.

None o f these safeguards, o f course, operate when concurrent 
re s o lu tio n s  are adopted. While A .L . I .V .E .  V o lu n ta ry , supra, 
was concerned w ith  the annulment, and not w ith  the suspension, 
o f re g u la tio n s  the Court re fe rre d  to the suspension power in  
a footnote  on p. 778 o f the opinion in  the context o f discussing  
what the le g is la tu re  could not do. The Court s ta ted  th a t i f  
i t  approved the annulment of re g u la tio n s  by concurrent re s o lu tio n ,  
i t  would n e c e s s a rily  fo llo w  th a t the le g is la tu re  could vest 
a power to disapprove reg u la tio n s  in  a le g is la t iv e  committee, 
or even a s in g le  le g is la to r ;  hence the Court could not approve 
the exerc ise  o f the power of annulment by the whole le g is la tu r e .

The A d m in is tra tive  Regulation Review 
Committee's power to  suspend re g u la tio n s  
a f te r  Alaska v . A .L . I .V .E .  Vo luntary ,
606 P .2d 769 (A laska"l$80)

John G. F u lle r ,  Chairman
A d m in is tra tiv e  R egulation Review Committee

Joseph A. G uthrie  
L e g is la t iv e  Counsel



W h i l e  t h e  p o w e r  to s u s p e n d  is n o t  f i n a l  a c t i o n  l i k e  t h e  p o w e r  
o f  a n n u l m e n t ,  t h e  l a n g u a g e  i n  the A . L . I . V . E .  V o l u n t a r y  c a s e  
r e q u i r i n g  the l e g i s l a t u r e  to a c t  i n  a c c o r d a n c e  w i t h  t h e  p r o ­
c e d u r e s  s e t  o u t  i n  A r t i c l e  II o f  t h e  c o n s t i t u t i o n  w o u l d  s e e m  
t o  c a s t  i n t o  d o u b t  t h e  c o n s t i t u t i o n a l i t y  of t h e  u s e  of a 
c o n c u r r e n t  r e s o l u t i o n  to s u s p e n d  r e g u l a t i o n s  b y  l e g i s l a t u r e  
o r  a c o m m i t t e e  o f  t h e  l e g i s l a t u r e .

P l e a s e  c o n t a c t  m e  if y o u  h a v e  a n y  q u e s t i o n s .

J A G :ljb
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LEGISLATIVE AFt AIRS AGENCY

M E M O R A N D U M  February 28, 1980

SUBJECT: S ta te  o f Alaska v . A .L . I .V .E .  Voluntary

TO: R epresentative  Nels A. Anderson, J r .
House M a jo r ity  Leader

FROM: B i l ly  G .' B e rr ie r
D ire c to r
D iv is io n  o f Legal Services

You have asked my comments on the dec is ion  o f the Supreme 
Court in  the case of S ta te  o f Alaska v . A .L . I .V .E .  V o lu n ta ry , 
(F i le  No. 3670). A copy of the dec is io n  is  a ttached .

The case concerns a re g u la tio n  r e la t in g  to  games o f s k i l l  
and chance annulled  by the le g is la tu r e .  The a u th o r ity  fo r  
annulment was AS 4 4 .6 2 .3 2 0 (a ) which provides: •

The le g is la tu re ,  by a concurrent re s o lu tio n  adopted by 
a vote o f both houses, may annul a re g u la tio n  of an 
agency or departm ent.

The A d m in is tra tiv e  Procedure Act was adopted by the F irs t  
S ta te  L e g is la tu re  in  1959. This Act p rovided, among other 
th in g s , fo r  the procedure by which re g u la tio n s  of agencies 
or departments are promulgated and the sectio n  was enacted 
as p a rt o f th a t procedure.

The Court h e ld , w ith  a m a jo r ity  opinion  o f th ree ju s tic e s  
and a strong d issent by two ju s t ic e s , th a t re g u la tio n s  could  
not c o n s t itu t io n a lly  be annulled  by concurrent re s o lu tio n  
since a re s o lu tio n  is  not enacted in  accordance w ith  the 
requirem ents in  A r t ic le  I I  o f the C o n s titu tio n  fo r  adoption  
of law . The r e s u lt ,  o f course, is  a non seq u ito r since the  
m a jo r ity  opinion avoided addressing the d iffe re n c e  between 
re g u la t io n  and law and f in d in g  th a t despite  the d iffe re n c e ,  
the enactment procedures a p p lie d . They, th e re fo re , assumed 
the m iddle term of the sy llog ism  and rambled w id e ly  to provide  
a s u b s titu te  fo r  the m issing lo g ic . Various cases were c ite d ,  
only one of which was re le v a n t and th a t one is  no longer 
good law in  i t s  own ju r is d ic t io n .
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F o r  t h i s  r e a s o n ,  it is v e r y  d i f f i c u l t  to d e t e r m i n e  the e f f e c t  
of t h e  d e c i s i o n .

T h e  h o l d i n g  is e x p l i c i t  t h a t  r e g u l a t i o n s  m a y  n o t  b e  a n n u l l e d  
b y  c o n c u r r e n t  r e s o l u t i o n .  A l t h o u g h  it  is n o t  e x p l i c i t l y  
s t a t e d ,  t h e r e  i s  a c l e a r  i m p l i c a t i o n  t h a t  a n n u l m e n t  b y  b i l l  
is c o n s t i t u t i o n a l .

B e y o n d  t h a t ,  t h e  C o u r t  m a d e  s e v e r a l  s t a t e m e n t s  w h i c h  do  n o t  
a p p e a r  n e c e s s a r y  to t h e  h o l d i n g  i n  th i s  case. M u c h  of this 
d i c t a  is i n  s w e e p i n g  t e r m s .  It c a s t s  d o u b t  o v e r  s u b s t a n t i a l  
a r e a s  and, s i n c e  the r e a s o n i n g  is e s s e n t i a l l y  s t r e a m  of  c o n­
s c i o u s n e s s  r a t h e r  t h a n  c o h e r e n t ,  g i v e s  o n l y  m i n i m a l  c l u e s  
c o n c e r n i n g  t h e  l e g a l  s t a t u s  o f  t h e s e  a r e a s .

E s s e n t i a l l y  t h e  a r e a s  a f f e c t e d  f a l l  i n t o  t w o  c l a s s e s

(1) r e g u l a t i o n s  a n d  l e g i s l a t i v e  o v e r s i g h t  o f  r e g u l a t i o n s ;  
a n d

(2) o t h e r  a r e a s  o f  law w h e r e  c o n c u r r e n t  r e s o l u t i o n s  
a r e  u s e d  to p r o v i d e  l e g i s l a t i v e  o v e r s i g h t .

O n  r e g u l a t i o n s  t h e  m a j o r i t y  o p i n i o n  s t a t e s  b r o a d l y ;

" T h e  e x p r e s s  p r o v i s i o n  i n  the A l a s k a  C o n s t i t u t i o n  of 
t w o  s p e c i f i c  l e g i s l a t i v e  v e t o  m e c h a n i s m s  s u p p o r t s  our 
v i e w  t h a t  n o  i m p l i e d  g e n e r a l  p o w e r  to v e t o  a g e n c y  
r e g u l a t i o n s  b y  i n f o r m a l  l e g i s l a t i v e  a c t i o n  e x i s t s .

★ Je *

" I n  o u r  v i e w ,  the s p e c i f i c i t y  w i t h  w h i c h  t h e  c o n s t i ­
t u t i o n  d e a l s  w i t h  t h e  l e g i s l a t i v e  v e t o  p o w e r s  it d o e s  
g r a n t  l e a d s  l o g i c a l l y  t o  the c o n c l u s i o n  t h a t  n o  o t h e r  
v e t o  p o w e r  is i m p l i e d . "

T h e  c a s e  l a w  o n  r e g u l a t i o n s  w h i c h  the m a j o r i t y  o p i n i o n  c i t e d  
is n o t  h e l p f u l .  O n e  o f  the c a s e s  is o n  p o i n t  b u t  is no l o n g e r  
g o o d  l a w  in its o w n  j u r i s d i c t i o n ,  t h e  s e c o n d  is a t r i a l  court' 
d e c i s i o n  a n d  t h e  la s t  is a f e d e r a l  c a s e  w h e r e  t h e  q u e s t i o n  
of a o n e - h o u s e  v e t o  w a s  p r e s e n t  b u t  n o t  r e a c h e d .  T h e  d i s ­
c u s s i o n  o f  t h i s  la s t  c a s e  i l l u s t r a t e s  t h e  d i f f i c u l t y  in 
f o l l o w i n g  t h e  r e a s o n i n g  i n  t h e  m a j o r i t y  o p i n i o n .  T h e  C o u r t  
r e f e r r i n g  to t h e  U n i t e d  S t a t e s  C i r c u i t  C o u r t  d e c i s i o n  i n  
A t k i n s  v. U n i t e d  S t a t e s ,  556 F 2 d  1 0 2 8  (1977) s aid:



The court im p lied  th a t fo r  one House tc  have the au­
th o r ity  to  make such a change would be u n c o n s titu tio n a l:  
"Nor could one House do anything more than preserve  
e x is tin g  law. . ."  Id . a t 1064. In  c o n tra s t, the 
annullment provis ions of AS 4 4 .6 2 .3 2 0 (a ) perm it the 
le g is la tu re  to void a d m in is tra tiv e  re g u la tio n s  which 
are in  e f fe c t .  Such re g u la tio n s  are laws in  every 
m eaningful sense, and an n u llin g  any one of them e ffe c ts  
a change in  the law.

The connection and lo g ic  t o ta l ly  escape me.

In  i t s  d iscussion of delegation  of power to annul re g u la tio n s , 
an issue in je c te d  in to  the opinion since no d e legation  is  
involved in  the case before the Court, the opinion is  even 
less h e lp fu l.  The m a jo r ity  opinion observes:

"While the power to void agency re g u la tio n s  could be 
exercised' by e ith e r  the le g is la tu re ,  or by an agency, 
when the le g is la tu re  exercises such power i t  must do so 
w hile  ac tin g  as a le g is la tu re . I t  may not grant i t s e l f  
the power to act as an agency.

" I t  might be supposed th a t i f  the le g is la tu re  could 
con d ition  the v a l id i t y  o f a re g u la tio n  upon the subse­
quent d isapproval by both of i t s  houses by concurrent 
re s o lu tio n , i t  could condition  the same upon d isapproval 
by a committee, or a s in g le  le g is la to r .  Using the 
theory, propounded by the Am ici, th a t a veto is  merely 
a co n d ition  there is  no p r in c ip le d  d is t in c t io n  between 
these cases. I t  is  th e re fo re  worth o b serv ing •th a t most ' 
a u th o r it ie s  have re je c te d  the v a l id i t y  of laws co n ferrin g  
e ith e r  a f f irm a t iv e  or negatory le g is la t iv e  powers on 
in d iv id u a l le g is la to rs  or le g is la t iv e  com m ittees."

Perhaps the second p o in t made by the m a jo r ity  opinion  in  
discussing the d e s ir a b i l i t y  o f le g is la t iv e  overs ig h t of 
a d m in is tra tiv e  re g u la tio n s  gives the best c lu e . The opinion  
s ta ted :

Second, a t le a s t according to a recent case study, the 
le g is la t iv e  veto has been unimpressive in  p ra c tic e . See 
B ru ff & G e ilh o rn , Congressional C ontrol of A d m in is tra tiv e  
R egulation: A Study of L e g is la t iv e  Vetoes’! 90 Harv. L.
Rev.", 1369 (19 7 7 ). That study concludes, e s s e n t ia l ly , 
th a t the le g is la t iv e  veto encourages s e c re tiv e , poorly
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inform ed, and p o l i t i c a l ly  unaccountable le g is la t iv e  
a c tio n . I<3. a t 1409-20. I t  is  consequences such as 
these th a t the enactment provisions of our c o n s titu tio n  
are designed to guard ag a in st.

I t  should be pointed out th a t the fac ts  concerning the annul­
ment which was the subject m atter of the case do not support 
a conclusion th a t the annulment re s u lte d  from "s e c re tiv e , 
poorly  informed and p o l i t i c a l ly  unaccountable le g is la t iv e  
a c tio n "  but th a t , of course, is  not m a te r ia l.

I t  is  my conclusion th a t any annulment o f re g u la tio n  other 
than by law would be u n c o n s titu tio n a l under th is  case. 
Although the question is  not discussed since i t  is  not 
re le v a n t to the case, i t  is  very c le a r  th a t re g u la tio n s  which 
have the e f fe c t  o f law re q u ire  s ta tu to ry  a u th o riza tio n  and 
the le g is la tu re  can withdraw the a u th o r iz a tio n  or e s ta b lis h  
standards in  whatever degree of s p e c if ic ity  the le g is la tu re  
d es ired . Since in  case o f c o n f l ic t  between s ta tu te  and 
re g u la tio n  the s ta tu te  c o n tro ls , i t  is  also c le a r ly  p e r­
m iss ib le  to make the substantive  s ta tu te s  d e ta ile d  thereby  
leav ing  less or no areas which must be d e a lt w ith  by 
re g u la tio n s .. This la t t e r  course, however, invo lves a loss 
of f l e x i b i l i t y  and a d m in is tra tiv e  e x p e rtis e .

I t  appears th a t any form o f le g is la t iv e  o vers igh t o f adm inis­
t r a t iv e  re g u la tio n s  would be regarded w ith  suspicion by the  
c o u rt. However, devices such as p ro v id in g  th a t no re g u la tio n  
can become e f fe c t iv e  u n t i l  i t  has been before the le g is la tu re  
in  session fo r  a set time or even a p ro v is io n  th a t no regu­
la t io n  may become e f fe c t iv e  unless approved by law are not 
c le a r ly  precluded.

In  Plumley v. H a le , 594 P .2d 497 (Alaska 1979), our Court 
discussed the question of n o n -re tro a c tiv e  treatm ent in  c i v i l  
cases. The Court in  th a t case s ta ted :

In  accord w ith  United States Supreme Court precedent, 
we have p rev iou sly  id e n t i f ie d  four conditions in d ic a tin g  
the p ro p r ie ty  of n o n -re to ra c tiv e  treatm ent in  c i v i l  
cases: 1) the holding is  one of f i r s t  im pression, or
overru les p r io r  law, and was not foreshadowed in  e a r l ie r  
decis ions; 2) there has been ju s t i f i a b le  re lia n c e  on an 
a lte rn a t iv e  in te rp re ta t io n  of the law; 3) undue hardship  
would re s u lt  from re tro a c t iv e  a p p lic a tio n ; and 4) the



p u r p o s e  a n d  i n t e n d e d  e f f e c t  o f  t h e  h o l d i n g  is b e s t  
a c c o m p l i s h e d  b y  p r o s p e c t i v e  a p p l i c a t i o n .

T h e  c a s e  c o n c e r n e d  a p p r o v a l  o f  f r e e  c o n f e r e n c e  c o m m i t t e e  
r e p o r t s  w i t h o u t  a r e c o r d e d  r o l l  c a l l  v o t e .  T h e  C o u r t  h e l d  
t h e  c r i t e r i a  to b e  s a t i s f i e d  a n d  the d e c i s i o n  to b e  p r o ­
s p e c t i v e  o nly. I n  m y  o p i n i o n  the f a c t s  h e r e ,  w h i l e  n o t  as 
c o m p e l l i n g  as t h e  f a c t s  in P l u m l e y , w o u l d  l e a d  to a c o n­
c l u s i o n  t h a t  a n n u l m e n t  o f  r e g u l a t i o n s  w h i c h  o c c u r r e d  p r i o r  
to t h i s  c a s e  a r e  n o t  a f f e c t e d  b y  t h e  c a se.

T h e  s e c o n d  m a j o r  p r o b l e m  a r e a  is l e g i s l a t i v e  o v e r s i g h t  
e x e r c i s e d  b y  c o n c u r r e n t  r e s o l u t i o n  in o t h e r  a r e a s  t h a n  
r e g u l a t i o n  o v e r s i g h t .  T h e  m a j o r i t y  o p i n i o n  m a d e  a v e r y  
b r o a d  s t a t e m e n t  s a y i n g :

T h e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e  is w h e t h e r  the 
l e g i s l a t u r e  c a n  e x e r c i s e  its l e g i s l a t i v e  p o w e r  w i t h o u t  
f o l l o w i n g  t h e s e  e n a c t m e n t  p r o v i s i o n s .  I n  o u r  v i e w  t h e  
a n s w e r  m u s t  b e  in t h e  n e g a t i v e ,  for o t h e r w i s e  t h e y  w o u l d  
s e r v e  n o  p u r p o s e .

(The d i s s e n t i n g  o p i n i o n  q u i t e  c o r r e c t l y  p o i n t e d  o u t  t h i s  is 
n o t  t h e  q u e s t i o n  at all. J u s t i c e  B o o c h e v e r  s a i d

In m y  o p i n i o n ,  t h e  m a j o r i t y  m i s s t a t e s  t h e  q u e s t i o n  
p r e s e n t e d  as b e i n g  w h e t h e r  t h e  l e g i s l a t u r e  c a n  e x e r c i s e  
its l e g i s l a t i v e  p o w e r  w i t h o u t  the u s u a l  c o n s t i t u t i o n a l  
s a f e g u a r d s .  T h e  r e a l  q u e s t i o n  is w h e t h e r ,  h a v i n g  e x e r­
c i s e d  its l e g i s l a t i v e  p o w e r ,  s u b j e c t  to a l l  t h o s e  s a f e ­
g u a r d s ,  it m a y  c o n d i t i o n  the d e l e g a t i o n  of r e g u l a t o r y  
p o w e r  to a n  e x e c u t i v e  a g e n c y  u p o n  a p r o v i s i o n  f o r  
l e g i s l a t i v e  o v e r s i g h t .  I a g r e e  w i t h  our s t a t e m e n t  in 
B o e h l  t h a t  t h e  l e g i s l a t u r e  h a s  th a t  p o w e r .

T h i s  v i e w  w i l l  be  s i g n i f i c a n t  in s u b s e q u e n t  c a s e s  w h i c h  
c o n c e r n  t h e  u s e  o f  c o n c u r r e n t  r e s o l u t i o n s  in c o n t e x t  o t h e r  
t h a n  a n n u l m e n t  of r e g u l a t i o n s  p l a c i n g  as it d o e s  t h e  i s s u e  
b e f o r e  the C o u r t  in ro c u s . )

T h e  m a j o r i t y  o p i n i o n  w e n t  o n  the say:

Of  c o u r s e ,  w h e n  t h e  l e g i s l a t u r e  w i s h e s  to act i n  an 
a d v i s o r y  c a p a c i t y  if m a y  act b y  r e s o l u t i o n .  H o w e v e r ,  
w h e n  it m e a n s  to t a k e  a c t i o n  h a v i n g  a b i n d i n g  e f f e c t  on



those outside the le g is la tu re  i t  may do so only by 
fo llo w in g  the enactment procedures.

While the d issent noted th a t numerous other s ta tu te s  provide  
seme s p e c if ic  le g is la t iv e  review  fu n c tio n  by concurrent reso ­
lu t io n , the m a jo r ity  opinion does not s p e c if ic a l ly  address 
th is .  The sweeping g e n e ra lity  o f the m a jo rity  opinion clouds, 
and on i t s  face fo rb id s , these other fu n c tio n s .

These inc lude:

1. AS 18 .45 .025  - -  Approval of f a c i l i t i e s  s it in g  perm it 
fo r  nuclear f a c i l i t i e s .

2. AS 18 .65 .060  - -  D isapproval of re g u la tio n s  re la t in g
to  com pilation o f c rim in a l ju s t ic e  in fo rm ation  and re lease  
o f th is  in fo rm a tio n .

3. AS 28 .05 .021  - -  Approval of compacts w ith  other 
sta tes  r e la t in g  to motor v e h ic le  re g is tra t io n  and d riv in g  
lic e n s e s .

4. AS.28 .15 .141 - -  Approval of re g u la tio n s  r e la t in g  to  
c la s s if ic a t io n  o f d rive rs  lic en s e s .

5. AS 28 .15 .081 - -  Approval of reg u la tio n s  r e la t in g  to  
d riv e rs  license exam ination.

6. AS 35 .10 .080  - -  Approval o f physical f a c i l i t y  procure­
ment and planning p o lic y .

7. AS 37 .05 .280  - -  Approval of leases by the s ta te  
w ith  a re n ta l in  excess o f $12,000. (W hile th is  has 
general a p p lic a tio n , i t  was adopted as p a rt o f and 
s p e c if ic a l ly  re la te s  to construction  of p u b lic  b u ild in g s  
by ASHA fo r  lease to the s ta te  and is  necessary fo r  the 
v a l id i t y  o f the revenue bonds issued by ASHA.)

•

8. AS 37 .12 .080  - -  Approval of investments in  a s in g le  
p ro je c t or to a s in g le  a p p lic a n t by Alaska Renewable 
Resources Corporation i f  the investment exceeds $1 ,500 ,000  
or f iv e  percent o f the resources of the c o rp o ra tio n .

9. AS 38 .05 .037  - -  D isapproval of zoning by the d iv is io n  
o f lands in  the unorganized borough.



10. AS 38 .05 .182  - -  D isapproval o f a determ ination  by 
the Commissioner o f the Department o f N a tu ra l Resources 
th a t the tak ing  o f ro y a lty  on n a tu ra l resources in  money 
ra th e r than in  k ind  is  in  the best in te re s ts  o f the 
s ta te .

11. AS 38 .05 .065  - -  Approval o f d is p o s itio n  o f o i l  and 
gas and contracts fo r  sa le  o f s ta te  owned ro y a lty  gas 
or o i l .

12. AS 39 .23 .080  - -  Approval of sa lary  commission recom­
mendations. (This is  now repealed but u n t i l  the pay 
b i l l  th is  year went in to  e f fe c t ,  i t  was the basis on 
which h igher government o f f i c ia ls ,  in c lu d in g  the governor, 
le g is la to rs  and judges, were p a id .)

13. AS 44 .55 .110  - -  Approval o f Alaska Power A u th o rity  
plans. This approval is  a s p e c if ic  condition  ^n bonding.

14. AS 44 .57 .2 10  - -  Approval of p ro jec ts  of the Alaska 
T o ll  Bridge A u th o rity . This approval is  req u ired  before  
bonds may be issued.

15. AS 46 .03 .758  - -  D isapproval of re g u la tio n s  e s ta b lis h ­
ing  c i v i l  p e n a ltie s  . fo r discharge of o i l .

16. AS 46 .40 .080  - -  Approval of Alaska co asta l management 
programs.

While a l l  o f these are clouded by the language in  the m a jo rity  
o p in io n , th a t language is  c le a r ly  d ic ta  except on the p o in t  
of annulment o f re g u la tio n s . In  my op in ion , an attem pt to  
determ ine whether in  la te r  cases the court would fo llo w  the  
broad sweep in  the in s ta n t case, narrow th a t sweep depending 
on the issue before i t ,  or even confine the case to i t s  fa c ts  
would be pure sp e cu la tio n . Courts have fre q u e n tly  done a l l  
th re e . The m a jo r ity  opinion w ith  i t s  conclusionary approach 
unsupported by a coherent ra t io n a le  is  of ' l i t t l e  assis tance  
in  determing the scope of the op in ion .

E a r l ie r  in  the op in ion , I  discussed r e t r o - a c t iv i t y  as i t  
app lied  to re g u la tio n s  annuled by concurrent re s o lu tio n  
before the o p in io n . There is  an even stronger case fo r  
hold ing  th at re tro a c t iv e  a p p lic a tio n  cannot be given to a 
decis ion  in  the areas where annulment of re g u la tio n s  is  not 
in  question .

*



I am, h o w e v e r ,  v e r y  d i s t r u b e d  b y  t h e  p o s s i b i l i t y  t h a t  a 
f u t u r e  d e c i s i o n  i n  th i s  a r e a  c o u l d  b e  r e t r o a c t i v e  to t h e  

d a t e  of  t h i s  d e c i s i o n  b a s e d  o n  a f i n d i n g  b y  t h e  C o u r t  t h a t  
t h i s  d e c i s i o n  " c l e a r l y  f o r e s h a d o w e d "  a s u b s e q u e n t  d e c i s i o n  
t h a t  r e s o l u t i o n s  c o u l d  n o t  b e  u s e d  as p r e s c r i b e d  i n  t h e s e  
s t a t u t e s .  I do n o t  t h i n k  t h i s  w o u l d  b e  the d e c i s i o n  s i n c e  
c e r t a i n l y  at t h e  t i m e  o f  e n a c t m e n t  o f  t h e  la w s  r e f e r r e d  to 
t h e r e  w a s  no f o r e s h a d o w i n g  a n d  b r i n g i n g  a l l  l e g i s l a t i v e  
a c t i o n  to a h a l t  in  a r e a s  of m a j o r  c o n c e r n  t o  the s t a t e  
w h i l e  t h e  l e g i s l a t u r e  r e - w r o t e  t h e  l a w  i n  t h e s e  a r e a s  is 
c e r t a i n l y  n o t  r e a s o n a b l e .

S i n c e  t h e  a l t e r n a t i v e  w o u l d  b e  t o  h a l t ,  a m o n g  o t h e r  t h i n g s ,  
p o w e r  d e v e l o p m e n t ,  c o a s t a l  z o n e  m a n a g e m e n t ,  a n d  o i l  a n d  gas 
s a l e s  b a s e d  o n  a p o s s i b i l i t y  t h a t  t h e  C o u r t  w i l l  l o o k  o n  
l e g i s l a t i v e  o v e r s i g h t  in  t h e s e  a r e a s  as u n f a v o r a b l y  as it 
d o e s  on  l e g i s l a t i v e  o v e r s i g h t  of r e g u l a t i o n s ,  I r e c o m m e n d  
c o n t i n u i n g  to o p e r a t e  w i t h i n  the s t a t u t o r y  f r a m e w o r k  n o w  
e s t a b l i s h e d  u n t i l  t h e  C o u r t ,  b y  a s u b s e q u e n t  d e c i s i o n ,  
c l a r i f i e s  its p o s i t i o n .

I w o u l d  a l s o  r e c o m m e n d  t h a t  t h e  l e g i s l a t u r e  c o n s i d e r  t h e  
q u e s t i o n  o f  w h a t  o p t i o n s  a r e  o p e n  to it to m e e t  t h e  s e r i o u s  
p r o b l e m s  c r e a t e d  b y  t h e  case.

B G B : j d n
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