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RULE-MAKING POWER. The supreme c o u r t  s h a l l  make and 
p ro m u lg a te  r u l e s  govern ing  the a d m i n i s t r a t i o n  o f  a l l  
c o u r t s .  I t  s h a l l  make and -promulgate r u l e s  g o v e rn in g  
p r a c t i c e  and p ro ced u re  in  c i v i l  and c r im in a l  c a s e s  i n  
a l l  c o u r t s .  T ~ l  T”

A r t i c l e  IV, s e c t i o n  15. The r u l e s  ad o p ted  by t h e  Supreme 
C ourt may be a l t e r e d  by th e  l e g i s l a t u r e  "by t w o - t h i r d s  v o te  
o f  th e  members e l e c t e d  to  each h o u s e ."  A r t i c l e  IV, 
s e c t i o n  15.

The c o n s t i t u t i o n a l  re q u ire m e n t ,  as i t  a f f e c t s  t h e  l e g i s ­
l a t u r e ' s  rev iew  and a d o p t io n  of l e g i s l a t i o n ,  i s  i n c o r p o r a t e d  
as  p a r t  of th e  Uniform R ules of the L e g i s l a t u r e .  By 
Rule 38(e)

I f  a b i l l  o r p o r t io n  o f  a b i l l  c o n ta in s  m a t t e r  c h a n g in g  
a supreme c o u r t  r u l e  govern ing  p r a c t i c e  and p r o c e d u r e  
i n  c i v i l  or c r im in a l  cases  the  b i l l  must c o n t a i n  a 
s e c t io n  e x p r e s s ly  c i t i n g  th e  r u l e  and n o t i n g  w hat 
change i s  b e in g  p roposed . The s e c t i o n  c o n t a i n i n g  th e  
change ' i n  a c o u r t  r u l e  must be approved by an a f f i r m a t i v e  
v o te  of tw o - th i r d s  o f  the membership to  w h ich  th e  h o u se



i s  e n t i t l e d .  I f  th e  s e c t i o n  e f f e c t i n g  a ch an g e  i n  t h e  
c o u r t  r u l e  f a i l s  to  r e c e iv e  th e  r e q u i r e d  t w o - t h i r d s  
v o te  t h e  s e c t i o n  i s  v o id  and w ith o u t  e f f e c t  an d  i s  
d e l e t e d  from th e  b i l l .  The f a c t  t h a t  a b i l l  c o n t a i n s  a  
s e c t i o n  which changes a c o u r t  r u l e  s h a l l  a l s o  b e  n o te d  
i n  th e  t . ’. t l e  o f  th e  b i l l .

HB 36 and CSHB 36 ( J u d ic i a r y )  r e v i s e  and e x te n d  t h e  
c o n d i t i o n a l  p r i v i l e g e  r e l a t i n g  to  g iv in g  of- t e s t im o n y  and 
d e l i v e r y  o f  e v id e n ce  by r e p o r t e r s  and o th e r s  g e n e r a l l y  
engaged in  th e  work of th e  p r e s s .

You have  ask ed  w hether  amendments c o n ta in e d  i n  CSHB 36 
( J u d ic i a r y )  a r e  s u b je c t  to  th e  p ro v is io n s  o f  R u le  3 8 (e )  w i th  
r e s p e c t  to  b o th  t h e  tw o - th i r d s  v o te  and th e  t i t l e  r e q u i r e m e n t s .

In  my o p in io n ,  1 / th e  req u irem e n ts  o f  Uniform R u le  3 8 (e )  
ap p ly  t o  th e  com m ittee s u b s t i t u t e .  I  have r e d r a f t e d  t h e  
com m ittee - s u b s t i t u t e  as p re s e n te d  by th e  House J u d i c i a r y  
Committee t o  conform to  th e  c o n c lu s io n  e x p re s s e d  i n  t h i s  
memorandum.

1 / There i s  no u n an im ity  in  t h i s  d i v i s i o n  as to  w h e th e r  my 
c o n c lu s io n  i s  c o r r e c t .  Two of th e  fo u r  p e o p le  t h a t  I  a sk e d  
to  rev iew  t h i s  o p in io n  in  d r a f t  s a id  they  b e l i e v e d  t h a t  I  
was c o r r e c t ,  one s a id  t h a t  he would have p ro b a b ly  come o u t  
th e  o th e r  way ( i . e . ,  Rule 501 p e rm its  th e  l e g i s l a t u r e  to  add 
one or more p r i v i l e g e s  w ith o u t  s e p a r a t e  n o t i c e  and a  tw o- 
t h i r d s  v o te )  and th e  f o u r t h ,  d i s a g re e in g  w ith  a l l  t h a t  h as  
been  s a i d ,  s u g g e s ts  t h a t  th e  d e f i n i t i o n  o f  p r i v i l e g e s  i s  
" s u b s t a n t i v e ” and w holly  w i th in  th e  a u t h o r i t y  o f  t h e  
l e g i s l a t u r e  to  d e te rm in e  by law.

A d d i t io n a l  r e s e a r c h  was u n d e r ta k en  by an e x t e r n  a s s ig n e d  t o  
a s s i s t  i n  t h e  work of t h i s  d i v i s io n .  Her memorandum tu r n e d  
up l i t t l e  a c s e  law , bu t ev idence  of th e  d e b a te  on t h e  
p r i v i l e g e s  n o t  to  t e s t i f y  or p r e s e n t  ev id en ce  a r e  p r o c e d u r a l  
or s u b s t a n t iv e :

" In  an a r t i c l e  by A lf re d  Clapp, "The P r i v i l e g e  A g a in s t
S e l f - I n c r i m i n a t i o n " ,  10 R utgers  L .R . ,  541, s u b s t a n t i v e



*

Under a u t h o r i t y  o f  th e  c o n s t i t u t i o n a l  p r o v i s i o n  e a r l i e r  c i t e d ,  
th e  A laska  Supreme C o u rt,  by Order No. 364, e f f e c t i v e  A u g u st 1 , 
1979, ad o p ted  Rules o f  Evidence a p p l i c a b l e  " i n  a l l  p r o c e e d in g s  
o f  t h e  c o u r t s  of th e  S t a t e  o f  A la sk a” . The m a t e r i a l  c o l l e c t e d  
in  R u les  501 -  512 of th e  R ules o f  E vidence  e s t a b l i s h e s  c e r t a i n  
p r i v i l e g e s  n o t  to  t e s t i f y  o r  p roduce e v id e n c e ,  d e f i n e s  t h e  
e x t e n t  o f  t h e  p r i v i l e g e s  e s t a b l i s h e d  (w hether by  la w  o r  b y  
r u l e ) , and o th e rw is e  d e s c r ib e s  th e  r e l a t i o n s h i p  b e tw e e n  t h e  
p r i v i l e g e s  c r e a te d  and th e  conduct o f  d i s c o v e r y  o r  t r i a l .
Rule 501 re c o g n iz e s  t h a t  th e  p r i v i l e g e s  which a r e  c o v e re d  by  
th e  R ules o f  Evidence may d e r iv e  from s e v e r a l  s o u r c e s ,  
i n c lu d in g  l e g i s l a t i v e  enac tm en t:

"PRIVILEGES RECOGNIZED ONLY AS PROVIDED. E x c e p t  a s  
o th e rw is e  p ro v id e d  by th e  C o n s t i t u t i o n  o f  t h e  U n i te d  
S ta te s  or o f t h i s  s t a t e ,  by enac tm en ts  o f  t h e  A la s k a  
L e g i s l a t u r e ,  o r  by th e s e  or o th e r  r u l e s  p r o m u lg a te d  b y  
th e  A laska Supreme C ourt,  no p e r s o n ,  o r g a n i z a t i o n ,  o r  
e n t i t y  has  a p r i v i l e g e  to :

1J  c o n 1 1 .

law was d e s c r ib e d  as " d e f in in g  th e  r i g h t s  and d u t i e s  w h ich  
g iv e  r i s e  to  a cause o f  a c t i o n  or to  a d e fe n s e  to  an  a c t i o n " .  
P ro c e d u ra l  law was d e s c r ib e d  as " a d j e c t i v a l " ,  " i t  p r o v i d e s  
th e  l i t i g a n t  w ith  th e  means or methods by w hich  t h e s e  r i g h t s ,  
d u t i e s ,  and d e fe n se s  a re  e n fo rc e d  th rough  th e  c o u r t s . "  He 
conc luded  t h a t  r u l e s  o f  ev idence  a re  p a r t  o f  t h e  " a d j e c t i v a l  
m ach inery"  b e c a u se  th ey  a re  "b u t  r e g u l a t i o n s  f i x i n g  a p p r o p r i a t e  
methods . . . f o r  th e  a s c e r ta in m e n t  o f  f a c t s  a t  t r i a l . "

Any r i g h t  r e s t i n g  on such a r e g u l a t i o n  —  a s ,  f o r  
exam ple, th e  r i g h t  of a w i tn e s s  or p a r t y  t o  a p r i v i l e g e  
or th e  r i g h t  of a p a r ty  to  ex c lu d e  h e a r s a y  - -  p a l p a b l y  
does n o t g iv e  r i s e  to  a cause  o f  a c t i o n .  I t  m e re ly  
o p e r a te s  th e  m achinery of e n fo rc e m e n t ."

[10 R u tgers  -L.R. 541]



( 1 ) r e f u s e  to  be a w i tn e s s ;  or

( 2 ; r e f u s e  to  d i s c l o s e  any m a t t e r ;  o r

(3) r e f u s e  to  p roduce  any o b j e c t  o r  w r i t i n g ;  o r

(4) p r e v e n t  a n o th e r  from b e in g  a w i t n e s s  o r  d i s ­
c l o s in g  any m a t t e r  o r p ro d u c in g  any o b j e c t  o r  
w r i t i n g . "

In  commentary to  Rule 501 o f  th e  A laska  R ules  o f  E v id e n c e ,  a  
d i s t i n c t i o n  betw een l e g i s l a t i v e l y - d r a w n  p r i v i l e g e s  and  t h o s e  
c r e a t e d  by C ourt Rule i s  n o te d ;

T h is  r u l e  c o d i f i e s  th e  e x i s t i n g  law t h a t  p r i v i l e g e s  a r e  
n o t  re c o g n iz e d  i n  th e  absence  o f  s t a t u t e s  o r  r u l e s  s p e c i f i ­
c a l l y  p ro v id in g  f o r  them. No a t te m p t  i s  made i n  t h e s e  
r u l e s  to  i n c o r p o r a t e  th e  c o n s t i t u t i o n a l  p r o v i s i o n s  w h ich  
r e l a t e  to  th e  a d m iss io n  and e x c lu s io n  of e v i d e n c e ,  w h e th e r  
denom inated  as p r i v i l e g e s  o r  n o t .  S i m i l a r l y ,  p r i v i l e g e s  
c r e a te d  by s p e c i f i c  s t a t u t e s  g e n e r a l l y  a r e  n o t  w i t h i n  
th e  scope o f  t h e s e  r u l e s .  E .g . ,  AS 0 9 .2 4 .1 5 0  -  220 
(p u b l ic  o f f i c i a l s ,  r e p o r t e r s ) ;  AS 2 4 .5 5 .2 6 0  (om budsm an).

The d i s t i n c t i o n  i s  m a in ta in e d  i n  th e  commentary t o  R u le  502:

" In  l i g h t  o f  Rule 501, Rule 502 i s  r e d u n d a n t  i n  i t s  
r e f e r e n c e  to  th e  S ta te  of A lask a . Rule 501 e s t a b l i s h e s  
t h a t  p r i v i l e g e s  can  be c r e a te d  by th e s e  r u l e s  o r  by  
en ac tm en ts  of t h e  A laska l e g i s l a t u r e !  I t  i s  t h e r e f o r e  
c l e a r  t h a t  even w i th o u t  Rule 502 any p r i v i l e g e  p r o v id e d  
f o r  by s t a t u t e  would be r e c o g n iz e d .  D e s p i te  t h e  
red u n d an cy , Rule 502 s e rv e s  two p u rp o se s  n o t  s e r v e d  by  
Rule 501 i n  c o n n e c t io n  w ith  A laska law . F i r s t ,  i t  
s e rv e s  to  rem ind th e  l e g i s l a t u r e  t h a t  t h e s e  r u l e s  w i l l  
n o t  g e n e r a l ly  p r o v id e  a p r i v i l e g e  in  c i r c u m s ta n c e s  w here  
th e  government i s  r e q u i r i n g  a p e r s o n ,  o r g a n i z a t i o n ,  o r  
e n t i t y  to  su p p ly  in f o rm a t io n .  I f  a p r i v i l e g e  i s  t o  b e  
fo r th c o m in g ,  i t  m ust be l e g i s l a t i v e l y  c r e a t e d .  . . . .

* *  *

" I t  shou ld  be p l a i n  t h a t  th e  e x i s t e n c e  and sc o p e  o f  
r e q u i r e d  r e c o r d s ,  laws and p r i v i l e g e s  a r e  d e p e n d e n t  
upon l e g i s l a t i v e  a c t i o n .  The l e g i s l a t u r e  can  e l i m i n a t e



any p r i v i l e g e  t h a t  would e x i s t  u n c e r  t h i s  r u l e . ”
(Emphasis added)

W hile b o th  th e  R u le  and i t s  commentary r e c o g n iz e  t h a t  t h e  
l e g i s l a t u r e  may e s t a b l i s h  p r i v i l e g e s  r e l a t i n g  t o  a d m is s io n  
o r  e x c lu s io n  o f  e v id e n c e ,  th e  c o n s t i t u t i o n  b a r s  t h e  l e g i s ­
l a t u r e  from  "m aking” r u l e s  govern ing  p r a c t i c e  and  p r o c e d u r e  
i n  th e  c i v i l  and c r im in a l  c o u r t s  o f  t h e  s t a t e ,  v e s t i n g  t h i s  
power i n  t h e  Supreme C o u r t .  Channel F ly in g ,  I n c .  v .  B e r n h a r d t .  
451 P . 2d 570 (1 9 6 9 ):    :----

R esponden ts  a l s o  co n ten d  t h a t  AS 2 2 .2 0 .0 2 2  [ r e l a t i n g  t o  
th e  d i s q u a l i f i c a t i o n  o f  a t r i a l  ju d g e ]  i s  i n v a l i d  as 
v i o l a t i n g  t h e  ru le -m a k in g  power o f  t h i s  c o u r t .  The 
A laska  C o n s t i t u t i o n  v e s t s  i n  th e  supreme c o u r t  th e  
a u t h o r i t y  to  "make and p rom ulga te  x u le s  g o v e r n in g  
p r a c t i c e  and p ro c e d u re  in  c i v i l  ana c r i m i n a l  c a s e s  i n  
a l l  c o u r t s . ” The l e g i s l a t u r e  h a s  no pow er to  make 
r u l e s ,  b u t  o n ly  to  change them by t w o - t h i r d s  v o te  
[ c i t i n g  A r t i c l e  IV, s e c t i o n  15, A laska  C o n s t i t u t i o n ] .
The q u e s t io n  h e re  i s  w hether th e  d i s q u a l i f i c a t i o n  
s t a t u t e  c o n s t i t u t e s  a r u l e  go v ern in g  p r a c t i c e  and 
p ro ce d u re  m  th e  c o u r t s  which th e  l e g i s l a t u r e  h ad  no 
c o n s t i t u t i o n a l  a u t h o r i t y  to  make* The answ er t o  t h a t  
q u e s t io n  depends on w hether th e  s u b j e c t  m a t t e r  o f  t h e  
s t a t u t e  i s  s u b s t a n t i v e  o r  p r o c e d u r a l .  I f  i t  i s  su b ­
s t a n t i v e  in  n a tu r e  i t  i s  a m a t te r  w i th in  l e g i s l a t i v e  
p r e r o g a t i v e ;  i f  i t  i s  p r o c e d u r a l ,  i t  f a l l s  w i t h i n  t h e  
am bit o f t h i s  c o u r t ' s  ru le -m a k in g  power. (Em phasis 
added)

451 P. 2d 570, 575 -  576. See a l s o  Thomas v .  S t a t e ,  56(3 P . 2d 
630 (1977).

S in ce  i t  i s  c e r t a i n  from th e s e  e a r l i e r  d e c i s i o n s  t h a t  t h e  
l e g i s l a t u r e  ca n n o t "make” new r u l e s  w i th o u t  v i o l a t i n g  
A r t i c l e  IV, s e c t i o n  15, an a c t  o f  th e  l e g i s l a t u r e  w h ich  adds 
or ex ten d s  a p r i v i l e g e ,  as a u th o r iz e d  by th e  R u le s  o f  
E v id en ce , ca n n o t be an " a d d i t io n "  to  th o s e  r u l e s .

Whether c h a r a c t e r i z e d  as a r u l e  " c r e a te d "  by la w  o r  as an 
amendment to  th e  p r i v i l e g e s  re c o g n iz e d  by th e  R u le s  o f  
E v idence , t h a t  which th e  l e g i s l a t u r e  does by law  t o  add t o  
th e  number of c i rc u m s ta n c e s  in  which a p r i v i l e g e  a g a i n s t



g iv in g  te s t im o n y  o r  p ro v id in g  e v id e n c e  s h a l l  b e  r e c o g n i z e d  
may, as a m a t te r  o f  c o n s t i t u t i o n a l  law , o n ly  b e  c h a r a c t e r i z e d  
as  an amendment o r  change 2 /  o f  a r u l e  o f  c o u r t  r e l a t i n g  t o  
c i v i l  o r  c r im in a l  p r a c t i c e  or p ro c e d u re ,  r e q u i r i n g  c o n c u r r e n c e  
o f  t w o - th i r d s  o f  t h e  membership of each  h o u s e .  3 /

JBC: l j b

E n c lo s u re

2 /  See a l s o  Leege v. M a r t in , 379 P . 2d 447 (1 9 6 3 ) :

A p p e l le e s  [ c h a l le n g in g  a s t a t u t e  r e c o g n iz in g  f o r f e i t u r e  
o f  a com m ercial f i s h i n g  l i c e n s e ]  con tend  t h a t  i n  t h i s  
s i t u a t i o n ,  when t h e r e  i s  no s p e c i f i c  r u l e  i n  a p a r t i c ­
u l a r  p ro c e d u ra l  a r e a ,  th e  l e g i s l a t u r e  has  no a u t h o r i t y  
t o  a c t ;  s in c e  i t s  c o n s t i t u t i o n a l  power t o  change " T h e s e  
r u l e s "  i s  l im i te d  to  p rom ulga ted , e x i s t e n t  r u l e s  u p o n  
w hich  a change may be w rought. On th e  o t h e r  h a n d ,  t h e  
s t a t e  a rgues  t h a t  th e  r u l e s  p rom ulga ted  b y  t h i s  c o u r t  
m ust be c o n s id e re d  i n  t h e i r  t o t a l i t y ;  t h a t  i t  i s  t h e  
body o f  th o s e  r u le s  as an e n t i t y  which t h e  l e g i s l a t u r e  
i s  empowered to  change; t h a t  an a d d i t i o n  t o  t h e  body  o f  
r u l e s  i s  no l e s s  a "ch an g e" , w i th in  th e  m ean ing  o f  t h e  
c o n s t i t u t i o n ,  than  a d e l e t i o n  o r  amendment o f  a s p e c i f i c ,  
e x i s t i n g  r u l e ;  and t h a t . t h e  l e g i s l a t u r e  t h e r e f o r e  d o es  
have  th e  power to  e n a c t  a p ro c e d u ra l  s t a t u t e  i n  a n  a r e a  
n o t  covered  s p e c i f i c a l l y  by a r u l e  o f  t h i s  c o u r t .

379 P . 2d 447, 449.

3 /  W ith o u t r e g a r d  to  th e  requ irem en t's  o f  th e  t w o - t h i r d s  
v o te  and s e p a r a t e  n o t i c e  i n  th e  b i l l  t i t l e ,  t h e  l e g i s l a t u r e  
may a c t ,  o f  c o u rs e ,  on m a t te r s  o f  s u b s ta n c e  ( a s  d i s t i n g u i s h e d  
from p r o c e d u r a l  concerns w h ere in  th e  l e g i s a l t u r e ' s  pow er t o  
a c t  i s  l i :  i t e d ) .  Channel F ly in g ,  I n c .  v .  B e r n h a r d t ,  451 P . 2d 
570, 575 (1969); Thomas v .  S t a t e , 56o~FT2d"630. 637 (1 9 7 7 ) .  
T here  i s  s u b s t a n t i a l  l i t e r a t u r e  exam ining w i th o u t  r e s o l v i n g



t h e  q u e s t io n  o f  w hether r u l e s  o f  ev idence  a r e  p r o c e d u r a l  o r  
s u b s t a n t i v e .  See, f o r  exam ple, "The C o o rd in a t io n  o f  L e g i s ­
l a t i v e  B i l l  d r a f t i n g  and S t a tu t o r y  R e v is io n  w i th  J u d i c i a l  
R ule-M aking i n  A lask a" ,  L e g i s l a t i v e  A f f a i r s  Agency s t a f f  
memoranda ( J u ly  1, 1960):

" [ T ]h e r e  i s  g e n e ra l  agreem ent t h a t  most r u l e s  o f  
e v id e n c e  a re  m a t te r s  o f  p ro c e d u re .  Most a g r e e ,  
how ever, t h a t  th e  r u l e  o f  ev idence  sh o u ld  be t r e a t e d  a s  
a u n i t  and be c o n s id e re d  as  b e in g  t o t a l l y  s u b s t a n t i v e  ' 
o r  p r o c e d u r a l .  L ev in  and Amsterdam p ro p o se  t h a t  a l l  
r u l e s  o f  ev idence  be th e  p r im ary  r e s p o n s i b i l i t y  o f  t h e  
c o u r t  w i th  th e  o p p o r tu n i ty  fo r  change by l e g i s l a t i v e  
re v ie w . T h is ,  o f c o u rs e ,  i s  th e  c l e a r  a d v a n ta g e  o f  t h e  
p r o v i s i o n  i n  th e  A laska c o n s t i t u t i o n  o v e r  t h o s e  o f  
New J e r s e y  and M ichigan. P e rm i t t in g  r u l e s  o f  e v i d e n c e  
t o  be c o n s id e re d  as p ro c e d u ra l  i n  A laska o n ly  p e r m i t s  
th e  c o u r t  i n i t i a l l y  to  p rom ulgate  th e  r u l e s  w h ich  a r e  
always s u b je c t  to  rev iew  by th e  l e g i s l a t u r e  and  ch a n g e  
by a tw o - th i r d s  v o te .  In  th e  most co m p re h en s iv e  r e v i e w  
o f  th e  problem  i f  th e  c o u r t ’s power to  p ro m u lg a te  r u l e s  
o f  e v id e n c e ,  th e  I n s t i t u t e  of J u d i c i a l  A d m i n i s t r a t i o n  
i n d i c a t e s  t h a t  i n  s e v e r a l  s t a t e s  which h ave  c o u r t  
ru le -m a k in g  power s im i l a r  to  A laska, e v i d e n t i a r y  r u l e s  
have  b een  made. . . . [T]he f e d e r a l  c o u r t s  an d  a t  
l e a s t  1 2  s t a t e  c o u r ts  have prom ulgated  c e r t a i n  r u l e s  o f  
e v id e n c e  on th e  b a s i s  o f  t h e i r  power to  make r u l e s  o f  
c o u r t  p r a c t i c e  and p ro c e d u re .  I t  would seem t h a t  t h e  
argum ents  t h a t  were made a t  th e  A laska C o n s t i t u t i o n a l  
C onven tion  f o r  p la c in g  th e  ru le -m ak in g  power i n  t h e  
c o u r t  a p p l ie s  to  r u l e s  of ev idence  a l s o .  The c o u r t s  
a r e  im m edia te ly  concerned  and f a m i l i a r  w i th  t h e  s u b j e c t  
m a t t e r  and cou ld  m a in ta in  a c lo se  and c o n s t a n t  w a tc h  
over  th e  r u l e s  o f  e v id e n c e .  The c o u r ts  s h o u ld  h a v e  t h e  
i n i t i a l  r e s p o n s i b i l i t y  f o r  de lays  and i n j u s t i c e s  i n  t h e  
p r o c e s s in g  of l i t i g a t i o n ,  which i s  composed i n  p a r t  o f  
th e  p r e s e n t a t i o n  o f  e v id e n c e .  I t  i s  t h e r e f o r e  s u g g e s t e d  
t h a t  r u l e s  of ev id en ce  be co n s id e red  m a t t e r s  o f  p r o c e d u r e  
w i th  th e  i n i t i a l  r e s p o n s i b i l i t y  i n  th e  c o u r t  s u b j e c t  t o  
l e g i s l a t i v e  ch a n g e ."

S t a f f  memorandum, J u ly  1, 1960, p . 39 - 41.

H i s t o r i c a l l y ,  the  l e g i s l a t i v e  p ro c e s s  re g a rd e d  a d d i t i o n s  o r  
e x t e n s io n s  o f  p r i v i l e g e  o c c u r r in g  b e fo re  A ugust, 1979 , a s
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amendments to  th e  Code o f  C iv i l  P ro ced u re , r e q u i r i n g  a p p ro v a l  
by tw o - th i r d s  v o te  o f  th e  members of each h o u s e .  S ee  s e c .  3, 
C h ap te r  32, SLA 1975 (ad d in g  th e  p r i v i l e g e  o f  th e  ombudsman 
n o t  to  t e s t i f y ) .

In  p ro m u lg a t in g  th e  new Rule 501 of th e  R ules o f  E v id e n c e ,  
t h e r e  i s  no re a s o n  to  b e l i e v e  t h a t  th e  Court ’’c h a n g ed  i t s  
m ind ’ 1 and  d ec id ed  t h a t  th e  c o n s t i t u t i o n a l  p r o v i s i o n  g i v i n g  
th e  Supreme C ourt th e  a u t h o r i t y  to  "p ro m u lg a te"  r u l e s  and 
t h e  l e g i s l a t u r e  th e  power t o  "change" them w i th  a t w o - t h i r d s  
v o te  sho* 1 be  undermined by a r e f e r e n c e  i n  R u le  501 to  
p r i v i l e g e s  c r e a te d  by enac tm en ts  of th e  A laska  L e g i s l a t u r e .  
C e r t a i n l y ,  as had  been  th e  p r a c t i c e  in  th e  p a s t ,  t h e  C o u r t  
r e c o g n iz e d  t h a t  th e  l e g i s l a t u r e  could make changes i n  t h e  
body o f  th e  r u l e s  by e n a c t in g  l e g i s l a t i o n  in  a c c o r d a n c e  w i th  
t h e  c o n s t i t u t i o n a l  p r o v i s i o n  and Rule 38 (e)  o f  th e  U n ifo rm  
R ules  of th e  L e g i s l a t u r e .

The a d d i t i o n a l  commentary p ro v id e d  by P r o f e s s o r  S a l t z b u r g  i s  
n o t  d i s p o s i t i v e :

"When I d r a f t e d  and th e  A dvisory Committee a p p ro v ed  
Rule 501 and th e  Commentary, I b e l i e v e  t h a t  we a l l  h ad  
in  mind a v o id in g  c o n f l i c t s  between th e  l e g i s l a t u r e  and 
th e  c o u r t s . One obv ious way of doing t h i s  was t o  
in c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  in to  Rule 501 , w h ich  
we d id .  And th e  f i r s t  sen ten ce  o f  th e  Commentary 
accompanying Rule 501 makes c l e a r ,  I t h i n k ,  t h a t  we 
fo resaw  t h a t  th e  l e g i s l a t u r e  might e n a c t  new p r i v i l e g e  
s t a t u t e s .

"No one can  say  w ith  a s su ra n c e  t h a t  p r i v i l e g e s  a r e  
more s u b s t a n t iv e  or more p r o c e d u r a l . To th e  e x t e n t  
t h a t  th ey  a f f e c t  o u t  o f  c o u r t  b e h a v io r  th e y  a r e  
s u b s t a n t i v e .  To th e  e x te n t  th a t  th ey  c o n t r o l  t h e  
ev id en ce  t h a t  c o u r t s  r e c e iv e  they  a re  p r o c e d u r a l .  I  
t h in k  t h a t  th e  p o s i t i o n  t h a t  we took  in  t h e  d r a f t i n g  o f  
Rule 50'. was a co n sc io u s  r e c o g n i t io n  t h a t  p r i v i l e g e s  
were s u i f i c i e n t l y  p ro c e d u ra l  so th a t  c o u r t s  c o u ld  
p ro m u lg a te  r u l e s  co v e r in g  them when th e y  w ish e d  and 
s u f f i c i e n t l y  s u b s t a n t i v e  t h a t  th e  l e g i s l a t u r e  c o u ld  
e n a c t  s t a t u t e s  d e a l in g  w ith  them when i t  w is h e d .

"S ince  p r i v i l e g e s  can be viewed as s u f f i c i e n t l y  
s u b s t a n t i v e  to  be th e  p ro p e r  s u b je c t s  of o r d i n a r y



l e g i s l a t i v e  a c t i o n ,  and s in c e  we in t e n d e d  to  r e c o g n i z e  
t h i s  in  R ule 501, I  b e l i e v e  t h a t  a p r i v i l e g e  r u l e  c a n  
be e n a c te d  or m od if ied  by a m a jo r i ty  v o t e  o f  t h e  
l e g i s l a t u r e .  . . . "  (Emphasis added)

L e t t e r  of S tephen  A. S a l tz b u rg  to  H o l l i  P lo o g ,  F e b ru a ry  18 , • 
1981.

Mr. S a l t z b u r g 's  l e t t e r  m ere ly  u n d e rsc o re s  th e  o p p o s i t e  p o i n t s  
o f  th e  d e b a te .  His s u g g e s t io n  t h a t  e v i d e n t i a r y  m a t t e r s  h a v e  
b o th  p r o c e d u r a l  and s u b s t a n t iv e  c h a r a c t e r i s t i c s  c o n f i rm s  my 
view  t h a t  th e  a d d i t i o n  of a r u l e  n o t  to  t e s t i f y  o r  p r o v id e  • 
e v id e n ce  to  th e  g e n e ra l  body of p r i v i l e g e s  i s  a  m a t t e r  o f  
p r a c t i c e  o r  p ro c e d u re  and t h a t  l e g i s l a t i v e  a c t i v i t y  on t h e  
s u b j e c t  may o n ly  be i n t e r p r e t e d  as an a l t e r a t i o n  r e q u i r i n g  a 
tw o - th i r d s  v o t e .

As a m a t te r  o f  l e g i s l a t i v e  d r a f t i n g ,  d e b a te  may now be  f o r e ­
c lo se d  by th e  Manual o f  L e g i s l a t i v e  D r a f t i n g .  The a u t h o r i t y  
o f  th e  Manual d e r iv e s  from th e  c o n s t i t u t i o n  a n d  from  a u n i fo rm  
r u l e  o f  th e  l e g i s l a t u r e .  By A r t i c l e  I I ,  s e c t i o n  14 o f  t h e  
c o n s t i t u t i o n ,  " [ t ] h e  l e g i s l a t u r e  s h a l l  e s t a b l i s h  t h e  p r o c e d u r e  
f o r  enactm ent o f  b i l l s  in to  law ". The l e g i s l a t u r e  h a s  s p e c i f i e d  
t h a t  th e  p ro c e d u re  f o r  h a n d l in g  b i l l s . d u r i n g  t h e i r  c o n s i d e r a t i o n  
by th e  l e g i s l a t u r e  s h a l l  be as s e t  ou t in  AS 2 4 .3 0  and t h e  
u n ifo rm  r u l e s .  AS 2 4 .3 0 .0 1 0 . Rule 10 d i r e c t s  t h a t  t h e  l e g i s ­
l a t i v e  d r a f t i n g  manual p re p a re d  and adop ted  by th e  L e g i s l a t i v e  
C ouncil " i s  t o  be fo llow ed  i n  th e  p r e p a r a t i o n  . . .  o f  a l l  
l e g i s l a t i v e  documents and r e c o r d s " .  The m anual i t s e l f  
su g g e s ts  t h a t  m a t te r s  o f " e v id e n c e "  r e l a t e  to  a  r u l e  o f  
p r a c t i c e  and p ro c e d u re ,  c i t i n g  th e  3 960 s t a f f  memorandum:

The b a s i c  problem  f a c in g  th e  d ra f tsm a n  i s  w h e th e r  a  
m a t te r  to  be in c lu d e d  in  a b i l l  i s  a m a t t e r  o f  
" a d m i n i s t r a t i o n "  o r  " p r a c t i c e  and p r o c e d u r e "  o r  a 
m a t te r  o f  s u b s ta n c e .  Rules of p r a c t i c e  a n d  p r o c e d u r e  
a r e  u s u a l l y  c o n s id e re d  to  in c lu d e  such m a t t e r s  as  form s 
o f  a c t i o n ,  how an a c t io n  i s  commenced, t h e  manner o f  
n o t i c e ,  p l e a d in g  and m otion  p r a c t i c e ,  j o i n d e r  o f  
c a u s e s ,  p a r t i e s ,  p r e - t r i a l  p r a c t i c e  and d i s c o v e r y ,  
c a l e n d a r s ,  th e  conduct of th e  t r i a l ,  s t a y  o f  
p r o c e e d in g s ,  th e  p ro ced u res  by which a ju d g m e n t i s  
e n fo rc e d ,  p o s t - t r i a l  p ro ceed in g s  such as m o t io n s  f o r  
new t r i a l ,  th e  assessm en t o f  c o s t s ,  th e  t im e  o f  a p p e a l ,  
venue , e v i d e n c e , and p ro c e d u re  in v o lv e d  i n  spe~ .a l



p ro c e e d in g s  such as a d o p t io n  and p r o b a t e .  The 
l i m i t a t i o n  o f  a c t i o n s ,  bu rden  o f  p r o o f ,  p r e s u m p t io n  
c r e a t i o n  o f  c o u r t s ,  and m a t te r s  o f  j u r i s d i c t i o n  a r e  
th e  o th e r  hand , co n s id e re d  m a t te r s  o f  s u b s t a n c e .  
(Emphasis added)

1981 L e g i s l a t i v e  D ra f t in g  Manual, p .  20.
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(3) “reporter" means a person regularly engaged in the busi­
ness of collecting or writing news for publication, or presentation 
to the public, through a news organization; it includes persons who 
were reporters at the time of the communication, though not at 

Jhe  time of the claim of privilege;
(4) “news organization” means
(A) an individual, partnership, corporation or other associa­

tion regularly engaged in the business of
(i) publishing a newspaper or other periodical which reports 

news events, is issued at regular intervals and has a general circu­
lation ;

(ii) providing newsreels or other motion picture news for pub­
lic showing; or

(iii) broadcasting news to the public by wire, radio, television 
or facsimile,

( B) a press association or other association in individuals, part­
nerships, corporations, or other associations described in (4) (A)- 
(i), (ii), or (iii) of this section engaged in gathering news and 
disseminating it to its members for publication, t § 1 ch 115 1967)

E ditor's  note.—Section 2, ch. 116, adding  to the ;  rivi'eges th e re  listed,
SLA 1967, p r o v i d e s :  “This bill the  conditional orivilege for public
changes Rule ■13(h) of the Supreme officers and rep: r te rs  as to sources of
Court Rules (o f Civil Procedure] by inform ation."

Chapter 30. Judgments.
Article
1. Judgm ents (§§ 09.30.0 1 0—09.30.070)
2. Uniform  Foreign M oney-Judgm cnts Recognition Act < §§ 09.30.100— 09.30.-

180)
3. Uniform  Enforcem ent o f Foreign Judgm en ts Act (§§ 09.30.200— 09.30.270)

Section Section
10. Recording copy of judgm ent as 50. Confession «-f judgm ent

lien 60. P roperty li-b le  u.i confession
20. P rio rity  of lien of judgm ent judgments
•30. Judgm ent where sum m ons not 70. In terest on .judgments

served on all defendants 
40. Judgm ents ngainst boroughs and 

cUiei*

Article 1. Judgments.
Sec. 09.30.010. Recording copy of judgment as lien. A certified 

copy of the judgment or decree of a court of this state or a court 
of record of the United States upon which execution may issue, 
the enforcement of which has not been stayed, may be recorded 
with the recorder of a recording district. From the recording, the 
judgment or decree becomes a lien upon the real property of the 
defendant which is in the recording district, which is not exempt 
from execution, and which is owned by him a t the time or ac­
quired by him afterward but before the lien expires. The lien con-

61
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Ms. H o l l i  P loog  
S t a f f  C o u n se l 
S t a t e  C a p i t o l  
Room 110
J u n e a u ,  A la sk a  99811 

Dear Ms. P lo o g :

.P u r s u a n t  t o  our t e le p h o n e  c o n v e r s a t io n  of 
t h i s  m o rn in g ,  I  am w r i t i n g  t o  you to  i n d i c a t e  my 
v iew  o f  t h e  i n t e n t  o f  A la sk a  R ule  501 as  i t  r e l a t e s  
t o  l e g i s l a t i v e  a c t i o n  t o  e s t a b l i s h  o r  m odify  
e v i d e n t i a r y  p r i v i l e g e s .

When I  d r a f t e d  and th e  A d v iso ry  Committee 
a p p ro v ed  R u le  501 and t h e  Commentary, I  b e l i e v e  
t h a t  we a l l  had in  mind a v o id in g  c o n f l i c t s  between 
t h e  l e g i s l a t u r e  and t h e  c o u r t s .  One o b v io u s  way 
o f  d o in g  t h i s  was to  i n c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  
i n t o  R u le  501 , which we d id .  And th e  f i r s t  s e n te n c e  
o f  t h e  Commentary accom panying Rule 501 makes 
c l e a r ,  I  t h i n k ,  t h a t  we fo re sa w  t h a t  th e  l e g i s l a t u r e  
n i g h t  e n a c t  new p r i v i l e g e  s t a t u t e s .

No one can say  w i th  a s s u ra n c e  t h a t  p r i v i l e g e s  
a r e  more s u b s t a n t i v e  o r  more p r o c e d u r a l .  To th e  
e x t e n t  t h a t  th e y  a f f e c t  o u t  o f  c o u r t  b e h a v io r  th e y  
a r e  s u b s t a n t i v e .  To t h e  e x t e n t  t h a t  th e y  c o n t r o l  
t h e  e v id e n c e  t h a t  c o u r t s  r e c e i v e  th e y  a r e  p r o c e d u r a l .
I  t h i n k  t h a t  th e  p o s i t i o n  t h a t  we to o k  in  th e  d r a f t i n g  
o f  R ule 501 was a c o n s c io u s  r e c o g n i t i o n  t h a t  p r i v i l e g e s  
w ere s u f f i c i e n t l y  p r o c e d u r a l  so t h a t  c o u r t s  co u ld  
p ro m u lg a te  r u l e s  c o v e r in g  them when th e y  w ished 
and s u f f i c i e n t l y  s u b s t a n t i v e  t h a t  t h e  l e g i s l a t u r e  
co u ld  e n a c t  s t a t u t e s  d e a l in g  w i th  them when i t  
w ish e d .

S in c e  p r i v i l e g e s  can be viewed a s  s u f f i c i e n t l y  
s u b s t a n t i v e  to  be th e  p ro p e r  s u b j e c t s  c f  o rd in a r y  
l e g i s l a t i v e  a c t i o n ,  and s in c e  we in te n d e d  to  r e c o g ­
n i s e  t h i s  i n  Rule 501, I  b e l i e v e  t h a t  a p r i v i l e g e  
r u l e  can  be e n a c te d  o r  m o d if ie d  by a m a jo r i ty  v o te  
c f  uhe l e g i s l a t u r e .  K i th  r e s p e c t  to  th e  n e w s r e p o r te r  
r r i v i l e g e  i n  p a r t i c u l a r ,  a s t a t u t e  would n o t  be 
i n  c o n f l i c t  w i th  any c o u r t  r u l e .  Thus, t h e r e  would 
be no o c c a s io n  f o r  anyone to  have to  d e c id e  w h eth e r  
a r v o - u h i r c s  v o te  of t h e  l e g i s l a t u r e  would be n e c e s s a r y  
- o make i t s  r u l e  s t i c k  as  a g a i n s t  a c o u r t  r u l e .



If the Alaska Supreme Court were to adopt its own 
newsreporter privilege law anc if there were a conflict 
between it and the legislature's rule, the Alaska 
Supreme Court might conclude that the privilege is 
more procedural than substantive and thus require 
a two-thirds vote of the legislature to make its rule
stick. Unless and until this situation arises, a_
majority vote in support of a statute that is not 
m  conflict with a court rule would seem to suffice.

To be extra-safe, you might insert into the 
statute some preliminary language suggesting that 
the statute is intended to foster newsgarhering and. 
protect the privacy of the editorial process, which 
are substantive concerns.

I hope that this opinion is of some help to you.

Sincerely,

Stephen A. Saltzburg 
Professor of Law



House of Representatives

TO: The H o n o rab le  J im  Duncan, S peaker
House o f  R e p r e s e n t a t iv e s

FROM: Rep. F re d  Brown, Chairman
House J u d i c i a r y  Committee

LETTER OF INTENT
CSHB 36 ( J u d ic i a r y )

Pouch V 
State Capitol 

Juneau, Alaska 99811Official Butineaa

DATE:

C o m m i t t e e  o n  ^ j u d i c i a r y

March 11 , 1981

The Com mittee on J u d i c i a r y  h as  had  u n d er  c o n s i d e r a t i o n  HB 36,
"An A ct e x te n d in g  th e  c o n d i t i o n a l  p r i v i l e g e  o f  r e p o r t e r s  as 
to  s o u rc e s  o f  in f o r m a t io n " ,  and h as  p r o v id e d  you w i th  a com­
m i t t e e  r e p o r t  recommending t h a t  i t  be r e p la c e d  w i th  o u r  com­
m i t t e e  s u b s t i t u t e  f o r  t h a t  b i l l ,  and t h a t  com m ittee  s u b s t i ­
t u t e  do p a s s .

A d d i t i o n a l l y ,  we w anted  to  p o i n t  o u t  c e r t a i n  m a t t e r s  in v o lv ­
in g  t h e  n a t u r e  o f  th e  p r i v i l e g e  a d d re s se d  by th e  b i l l .

The b i l l  a d d r e s s e s  t h e  s u b s t a n t i v e  law w hich d e f in e s  when a 
p r i v i l e g e  does o r  does n o t  e x i s t  on t h e  p a r t  o f  a j o u r n a l i s t  
o r  a p u b l i c  o f f i c i a l .

The b i l l  does n o t  a d d r e s s  t h e  p ro c e d u re  u n d er  w hich  t h a t  p r i v ­
i l e g e  i s  in v o k e d  i n  t h e  c o u r t ,  ex c ep t  to  r e s t a t e  e x i s t i n g  law 
on t h a t  s u b j e c t  b e c a u se  o f  th e  r e q u i r e m e n ts  o f  good l e g i s l a ­
t i v e  d r a f t i n g .

T h is  i s  a n  im p o r ta n t  p o i n t .  D uring  t h e  c o m m it te e 's  d e l i b e r a ­
t i o n s ,  some members o f  th e  com m ittee  w ere  co n c e rn ed  a s  to  w he the r  
t h e r e  sh o u ld  be  a s e p a r a t e  s e c t i o n  r e l a t i n g  to  a change i n  a 
R u le  o f  C o u r t .

However, i n  examing R u le  501 o f  t h e  R u les  o f  E v id en ce  o f  th e  
S t a t e  o f  A la s k a ,  and i n  c o n s u l t i n g  w i th  a t t o r n e y s  on t h e  su b ­
j e c t ,  t h e  com m ittee  h a s  co n c lu d ed  t h a t  t h e  L e g i s l a t u r e  can 
r i g h t l y  s t a k e  c la im  t o  j u r i s d i c t i o n  o v e r  a l l  o f  t h e  s u b s ta n ­
t i v e  law  o f  p r i v i l e g e ,  even though  i t  does r e l a t e  to  c o u r t  
p r o c e e d i n g s .  ; .* •”*

P r o f  e s s o r  " S te p h e n - A ^ ^ a l t z b u r g , . ;P r o f e s s o r , .o f  Law a t  t h e  U niv- .:: 
:‘.e r s i ty * -o f  rV irg in ia j- ia s^ .v ^ as  v r e p b r te f  t o  o u r  Supreme C o u r t ’s
. ' v r r jt—- '-r~  .   • . ■



A d v iso ry  Committee on th e  r u l e s  o f  e v id e n c e ,  i s  o f  t h e  
same o p in io n .  In  a l e t t e r  from Mr. S a l tz b u r g  to  l e g i s l a t i v e  
s t a f f ,  he n o t e s :

- ..'.-.When .I. d r a f t e d  a n d ' t h e  A dvisory-C om m ittee  ap -  
-  p ro v e d  -Rule-;501 and t h e  Commentary, I  b e l i e v e  t h a t  

- we a l l  had  i n  m ind a v o id in g  c o n f l i c t s  be tw een  th e  
L e g i s l a t u r e  and th e  c o u r t s .  One obv io u s  way o f  do­
in g  t h i s  was to  in c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  i n ­
t o  R ule  501, w h ich  we d id .  The f i r s t  s e n te n c e  o f  
t h e  Commentary accom panying R ule  501 makes c l e a r ,
I  t h i n k ,  t h a t  we fo re saw  t h a t  t h e  l e g i s l a t u r e  m igh t 
e n a c t  new p r i v i l e g e  s t a t u t e s .

R u le  501 s t a t e s  i n  i t s  e n t i r e t y :

E xcep t as  o th e rw is e  p ro v id e d  by th e  C o n s t i t u ­
t i o n  o f  t h e  U n ite d  S t a t e s  o r  o f  t h i s  S t a t e ,  by en­
a c tm e n ts  o f  th e  A lask a  L e g i s l a t u r e ,  o r  by th e s e  o r  
o t h e r  r u l e s  p ro m u lg a ted  by th e  A laska  Supreme C o u rt,  
no p e r s o n ,  o r g a n i z a t i o n ,  o r  e n t i t y  has  a p r i v i l e g e  
t o :

(1) r e f u s e  to  be  w i tn e s s ;  o r
(2) r e fu & e - to  d i s c l o s e  any m a t t e r ;  o r
(3) r e f u s e ^ t o  p roduce  any o b j e c t  o r  

w r i t i n g ;  o r
(4) p r e v e n t  a n o th e r  from b e in g  a w i t ­

n ess  o r  d i s c l o s i n g  any m a t te r  o r  
p ro d u c in g  any o b je c t  o r  w r i t i n g .

The lan g u ag e  to  w hich P r o f .  S a l tz b u rg  r e f e r r e d  to  in  th e  '• 
Commentary, s t a t e s  t h a t :

T h is  r u l e  c o d i f i e s  th e  e x i s t i n g  law t h a t  p r i v ­
i l e g e s  a r e  n o t  r e c o g n iz e d  in  th e  ab sen ce  o f  s t a t ­
u t e s  o r  r u l e s  s p e c i f i c a l l y  p ro v id in g  f o r  them. No 
a t te m p t  i s  made i n  th e s e  r u l e s  to  i n c o r p o r a t e  t h e  
c o n s t i t u t i o n a l  p r o v i s io n s  which r e l a t e  to  th e  adm is­
s i o n  and e x c lu s io n  o f  ev id en ce , w h e th e r  denom inated  
a s  p r i v i l e g e s  o r  n o t .  S i m i l a r ly ,  -p r iv i le g e s  c r e a t e d 
by s p e c i f i c  s t a t u t e s  g e n e r a l ly  a r e  n o t  w i th in  t h e 
s c o p e o f  th e s e  r u l e s . [em phasis s u p p l ie d !  E . g . ,
AS 0 0 .2 5 .1 5 0 -2 2 0  (Public o f f i c i a l s ,  r e p o r t e r s ) ;  AS 
2 4 .5 5 .2 6 0  (Ombudsman).

A d m it te d ly ,  t h e  i s s u e  i s  n o t  an  a b s o l u t e l y  c l e a r c u t  one . 
S t a f f  c o u n s e l  from t h e  L e g i s l a t i v e  A f f a i r s  A gency 's  L eg a l S e r ­
v i c e s  D iv i s io n  were e v e n ly  d iv id e d  as  to  w h e th e r  a r u l e s  change 
w ould  be  r e q u i r e d ,  even i n  l i g h t  o f  P r o f .  S a l t z b u r g ' s  l e t t e r  
and th e  commentary la n g u a g e .



However, i t  ap p ea rs  c l e a r  t o  t h e  members o f  th e  com m ittee 
(which in c lu d e s  laymen and law yers)  t h a t  i f  we s p e c i f i c a l l y  
acknow ledge t h a t  we a r e  i n t e n t i o n a l l y  l e g i s l a t i n g  i n  t h i s  a r e a ,  
a s  a m a t t e r  o f  s u b s t a n t i v e  law, and a r e  n o t  m ere ly  i n a d v e r t a n t l y  
o v e r lo o k in g  t h e  q u e s t io n  o f  th e  r u l e s  change, t h e  c o u r t s  w i l l  
u p h o ld  o u r  a c t i o n .

To some e x t e n t  th e  L e g i s l a t u r e  i s  ch a rg e d  as w e l l  as  i s  
t h e  J u d i c i a r y  w i th  i n t e r p r e t i n g  th e  C o n s t i t u t i o n ,  In  t h i s  a r e a  
we s t r o n g l y  b e l i e v e  t h a t  t h e  d e f i n i t i o n  o f  t h e  p r i v i l e g e ,  and 
s u b s t a n t i v e  m a t t e r s  r e l a t i n g  to  who sh o u ld  have  t h e  p r i v i l e g e ,  
a r e  a l l  m a t t e r s  o f  s u b s t a n t i v e  law w hich  sh o u ld  be r e a c h a b le  by 
t h e  L e g i s l a t u r e  w i th o u t  t h e  bu rden  o f  a tw o - th i r d s  v o te .  How 
th e  c o u r t s  p r o c e d u r a l ly  a p p ly  t h e  p r i v i l e g e  i n  any p a r t i c u l a r  
c a s e  i s  e n t i r e l y  w i th in  t h e  p a r la n c e  o f  t h e  Supreme C o u r t 's  
ru le -m a k in g  pow er, as  long  as t h e  im plem ent a t a t  i o n  by th e  c o u r t s  
g iv e  f u l l  r e s p e c t  to  th e  p r i v i l e g e  a s  a m a t t e r  o f  s u b s ta n c e .

T h e re fo re  th e  J u d i c i a r y  Committee h as  co n c luded  t h a t  no 
e change i s  n e c e s s a ry  t o  a d o p t  t h e  p r o v i s io n s  o f  com m ittee 

. » j s t i t u t e  f o r  HB 36.

R e s p e c t iv e ly  s u b m it te d ,

Rep. F red  Brown, Chairman 
^Committee on J u d i c i a r y
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Association
c/o Box 710, F a i r b a n k s ,  A K  99707

F e b r u a r y  9, 1 9 8 1

R e p .  F r e d  B r o w n ,  c h a i r m a n  
J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  a k  9 9 8 1 1

Rv: H B 3 6  e x t e n s i o n  o f  p r i v i l e g e

D r a r  F r e d :

W c  s u p p o r t  t h e  b a s i c  t h r u s t  of this l e g i s l a t i o n  os w e  
u n d e r s t a n d  it: to e x t e n d  the c o n d i t i o n a l  p r i v i l e g e  n o w  
e n j o y e d  b y  r e p o r t e r s  to s t i l l  a n d  T V  n e w s  p h o t o g r a p h e r s *

In p e r f o r m a n c e  o f  t h e i r  d u t i e s ,  n e w s  r e p o r t e r s  a n d  
p h o t o g r a p h e r s  m u s t  m o v e  f r e e l y  t h r o u g h o u t  a c o m m u n i t y .
T h i s  m e a n s  c o m i n g  i n t o  c o n t a c t  w i t h  s o u r c e s  f r o m  v a r i o u s  
e c o n o m i c  a n d  s o c i a l  s t r a t a  i n c l u d i n g ,  o c c a s i o n a l l y ,  c r i­
m i n a l s  a n d  o t h e r s  o n  the f r i n g e  o f  s o c i e t y .  In a less 
d r a m a t i c  v e i n ,  it a l s o  m e a n s  c o m i n g  i n t o  c o n t a c t  w i t h  
o t h e r w i s e  l a w - a b i d i n g  c i t i z e n s  w h o  h a v e  g r i e v a n c e s  a g a i n s t  
e s t a b l i s h e d  g o v e r n m e n t  a u t h o r i t i e s ,  o r  are s u s p i c i o u s  o f  
them.

W i t h o u t  t h e  r i g h t  to c l a i m  a p r i v i l e g e  of w i t h h o l d i n g  
i n f o r m a t i o n  o r  raw, u n p u b l i s h e d  a n d  u n b r o a d c a s t  film, ' 
r e p o r t e r s  a n d  p h o t o g r a p h e r s  w o u l d  run the risk of b e i n g  
u s e d  o g o i n s t  t h e i r  w i n  as tools of law e n f o r c e m e n t .  R e­
p o r t e r s  a n d  p h o t o g r n p h e r n  forced into thc«e u n w i l l i n g  r o l e *  
c o u l d  face c u r t a i l m e n t  of t h e i r  a b i l i t y  to n-ivc freely t h r o u g h  
a cor.-.unity if t h e i r  s o urces v i e w e d  t h c h  a* a g e n t *  of p o l i c e .

In S e c t i o n  2, m a y  1 s u g g e s t  a s e c o n d  look at l a n g u a g e  
t h a t  p e r m i t s  a j u d g e  to d e n y  p r i v i l e g e  m e r e l y  by f i n d i n g  
t h a t  w i t h h o l d i n g  t e s t i m o n y  or e v i d e n c e  w o u l d  b e  " c o n t r a r y  
to  the p u b l i c  i n t e r e s t . "

C e r t a i n l y ,  it is r e a s o n a b l e  to a s s u m e  a p r i v i l e g e  c l a i m e d  
u n d e r  t h e  F i r s t  A m e n d m e n t  w o u l d  be s c r u t i n i z e d  c r i t i c a l l y  i f  
it c o n f l i c t e d  w i t h  t h e  Sixth A m e n d m e n t ' s  right to a fair
t riAl. H o w e v e r ,  an .I’̂p r r i n n r.f " p j i h l i r . i n i - f r K r V i n  fhie
c a s e  s e e m s  u n n e c e s s a r i l y  b r o a d  and i l l - d e f i n e d .  

T h a n k  y o u  for t h e  o p p o r t u n i t y  t o  t e s t i f y

sincerely

Kent S t u r g i s  J
C h a i r m a n ,  l e g i s l a t i v e  c o m m i t t e e
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O rig ina l  s

IN THE HOUSE BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO. 36 (Jud ic ia ry)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  to the p r iv i l e g e  not to d isc lo se

sources of in formation;  and providing for  an e f f e c t i v e  

d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25.150 i s  repea led  and reenacted to read:

Sec. 09.25.150.  CLAIMING OF PRIVILEGE BY PUBLIC OFFICIAL OR RE­

PORTER. Except as provided in  AS 09.25.160 - 09.25.220,

(1) a publ ic  o f f i c i a l  may not be compelled to d i s c lo s e  the 

source of information obtained by him while ac t ing  in the course of h is  

du t ies  as a publ ic  o f f i c i a l ;  and

(2) a r e p o r t e r  may not be compelled to d isc lo se  the source 

of information obta ined  by him, j i o r  may he be r equ i red  to produce

audio or yl<feo tapesphotographs^^photographip^ i j f iga t ives  >

*^Sec. 2. AS 09.25.160(a)  fs~~amendeU^to read:

(a) When a public  o f f i c i a l  or r e p o r te r  claims the p r iv i l e g e  in a
» * ' .-•> •* * ** 

cause being heard before the supreme court  or a super io r  court  of th i s

s t a t e ,  a person who has the r i g h t  to ques t ion him in th a t  proceeding,  

or the court on i t s  own motion, may challenge "he claim of p r iv i l e g e .  

The court  s h a l l  make or cause to be made whaLever inquiry  the court 

th inks  necessary to a de te rm ina t ion  of the i s su e .  The inquiry  may be 

made immediately IINSTANTER] by way of ques tions put to the witness 

claiming the p r iv i l e g e  and a dec is ion  then rendered, or  the court  may 

requ i re  the presence of o the r  witnesses  or documentary showing or muy 
order  a sp ec ia l  hear ing  for  the de termina tion  of the i ssue  of  p r iv i l e g e .

-1- CSHB 36(Jud)



* Sec. 3. AS 09.25.160(b) i s  amended to  read:

(b) The court may deny the p r iv i l e g e  and may order  the publ ic  

o f f i c i a l  or the r e p o r te r  to  t e s t i f y,  or may order  a r e p o r te r  to produce 

photographs, photographic nega t ives ,  or audio or video t a p e s ^  imposing 

whatever l im i t s  upon the test imony and upon the r i g h t  of cross-examina­

t io n  of the witness  as may be in  the publ ic  i n t e r e s t  or in  the i n t e r e s t

of a f a i r  t r i a l  or a f a i r  h e a r in g , i f  i t  f inds  the withholding of the

testimony would

[(1)] r e s u l t  in a miscarr iage  of j u s t i c e  or the den ia l  of a 

f a i r  t r i a l  or a f a i r  hear ing  to  those who challenge the p r iv i l e g e  [; OR

(2) BE CONTRARY TO THE PUBLIC INTEREST].
" i

.25.170(b) i s  amended to read:

I f ,  in  a hear ing ,  a publ ic  o f f i c i a l  or a r e p o r t e r  should r e ­

fuse to divulge the f-ource of h i s  information ,  or a r e p o r te r  should r e ­

fuse to produce photographs, photographic nega t ives ,  or audio or video 

t a p e s ^  the agency^ [BODY,] person, o f f i c i a l ,  or par ty  seeking the 

information may apply to the su p e r io r  cour t  fo r  an order  d iv e s t in g  the 

o f f i c i a l  or r e p o r te r  of the p r i v i l e g e .  When the issue  is  r a i sed  before 

the supreme or a super io r  cour t ,  the a p p l i c a t io n  must be made to th a t

J le lb z t c L - i
Sec. 5. AS 09.25.190 i s  amended to read: ^

Sec. 09.25.190. EXTENT OF PRIVILEGE. When a public  o f f i c i a l  or 

r e p o r t e r  claims the p r iv i l e g e  conferred by AS 09.25.150 - 09.25.220, 

and the public o f f i c i a l  or  r e p o r te r  has not been d ivested  of the p r i ­

v i lege  by order of the supreme or super io r  cour t ,  the public  o f f i ­

c i a l ,  the re p o r te r  or  [NEITHER HE NOR] the news o rgan iza t ion  with which 

he was assoc ia ted  may not t h e r e a f t e r  be permit ted  to plead or prove the 

sources of information withheld ,  and a r e p o r t e r  may not be required to 

produce photographs, photographic nega t ives ,  or  audio or v ideo

-2-  CSHB 36(Jud)



un less  the informant consents  in  w r i t in g  or in open cour t .  

r ^ S e c .  y  AS 09 .25 .220(4) (A )( i i )  i s  amended to  read:

( i i )  providing newsreels ,  audio cr  video tapes ,  or 

other  motion p ic tu re  news fo r  publ ic  showing; or 

* Sec. e This Act takes e f f e c t  immediately in  accordance with AS 01 .10 .-
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