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ISSOE_DKPINITTON

It is estimated that during 1975, 54.7% (3.50.2 out of 640 million tons) of 
coal produced in the U.S. was mined by the controversial surface-mining 
method, resulting in d isturban ce t o  more than 1000 acres of land each week. 
While there are numerous environmental and social costs ass ociated with 
unregulated surface-mining, this method is a less expensive, safer, and 
quicker way of obtaining large tonnages of coal. The energy crisis has
provoked a neer for easy access to energy sources, and coal accounts for
nearly 90% of d o m estic fossil f uel reserves. As a result, certain
po wer-gener ating facilities w ith cleaner but domestically scarce g a s  and fuel 
oils have been asked recently to convert o r  revert to coal-fired operations. 
The overriding policy issue is how the Government can regulate surface mining 
in environmentally acceptable ways.

BACKGROOND_AND_PgLICY_:NALYSIS

Stated in simple terms, s u r f a c e  mining removes the overburden consisting 
of topsoil, rock, and other strata that l i e  above mineral or fuel deposits. 
After extraction of the coal or o t h e r  desired material, the overburden may be 
replaced. „:n practice, however, the process is considerably more complex. 
In area strip mining —  usually practiced on flat terrain —  a trench is made 
through the overburden to expose a portion of the deposit, which is then
removed. As each succeeding parallel cut is made, the overburden is 
deposited in the cut just previously excavated. In contour strip m g, 
most commonly practiced in rolling or mountainous countryside, the ovei »n 
is removed by making a series of shelves along hillsides. The vort ical ..ail 
left in the hillsides resulting from this type of excavation car. b e  as great 
as 100 feet.- At times, operators have cast the overburden ov.«r vhe edge of 
the shelf creating landslide hazards. T h i s  is one reason why contour surface 
mining in mountainous are as has been severely criticized by 
environmentalists, many of whom advocate banning this method on slopes 
greater chan 20 degrees.

Strip mining first started before World War I, but it did not become a 
significant technology for mining coal until after World War II- By the
early 1960s, more than 30% of this country*s coal was produced by surface
mining. Althouqh 50% of the country*s coal is now obtained by surface
mining, it has been estimated that only 5% of the estimated 3 trillion tons 
of coal resources in the Onited States is close enough to the surface to lend 
itself to stripping procedures.

Compared to underground methods, surface mining offers distinct
advantages. It provides safer working conditions, usually results in a more
complete recovery of the deposit (90% recovery in area stripping vs- 55%
recovery in underground mines), and is generally c h eape r in terras of 
cost-per-unit of production. The Bureau of Mines estimates 197^> f.o.b. mine 
values for coal as follows:

Eastern surf ace=518/sho rt ton 
Eastern underground=$20/short ton 
Midwestern surf ace=J11/sh >rt. ton 
Midwestern underground=S12-13/short ton
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Environmental costs of stripping, however, are high. It has been 
e stimated that s u rface mining destroys outdoor recreation res ources worth $35 
million a year. Hater su pplies are polluted throu gh acid drainage, farm 
lands are adversely affected, and natural beauty is degraded. 
Environmentalists feel  that much of this strip mining is unnecessary. A new 
underground mining technology called longvall mining, developed in Western 
Europe, permits 8 0- 95% recovery of coal, a rate equal to that of area surface 
mining.

During the debate surface mining proponents conceded that stripping 
p roduces enviro nmental damage in the short term; but, they argued that it can 
be limited and repaired thr ough reclamation. Estimates for the cost of 
thorough reclamation range from just a few cents t o  s e v e r a l  d o l l ars per ton 
of coal, depending upon t h e  degree of reclamation and the total tonnage of 
resource removed from a given area (reclamation costs per ton are extremely 
s e n s itive and inve rsely proportional to t h e  thickness of t h e  coal vein) . 
Reclamation is more feasible and less costly for area mines in rolling or 
flat land than for contour mines in mountainous or hilly terrain. This could 
presage a shift in strip mine op' rations from the eastern Appalachian coal 
fields to the central and western fields. However, tl?** Environmental 
Protection Agency has indicated that the feasibility of adequate reclamation 
in the semiarid w e st ern lands has nor yet been demonstrated satisfactorily.

In the Onited States, meaningful reclamation is being done for jost 
currently mined lands, following the pattern of success reported in Great 
Britain and West Germany. In a recent report to the Senate Committee on 
I nterior and Insular Affairs, however, the Council on Environmental Quality 
calcu l a t e d  that of the four million acres of land! that h a v e  been disturbed by 
surface mining to date, more than half of them lie unreclaimed- Since much 
of this land was disturb ed p r i o r  to  the promulgation of any S tace surface 
mining regulations, the companies involved are n o  IcngoF liable for its
reclamation.

At issue in the surface m i n e  debate is who should regulate the mining and 
reclamation process. Until recently, surface mining was relatively
unregulated, although reclamation laws w e r e  on the uooks in most States by
t he early 1960s. Environmental lobbies feel that State laws are largely 
unenforced, ambiguous, hampered by lack of funds and personnel, and, in 
general, too limited in c o v erage to provide a comprehensive remedy for the
problem. Advocates oi: stripping, in contrast, feel that Federal rules would 
u ndermine State and lo;al authorities that propose ratio nal growth and land 
development.

Another issue arises from the fact that 40% of the coal deposits are on 
lands where the Government owns the mineral rights. (Moreover, these lands 
contain 85% of the supply of environmentally desirable, low-sulfur coal.) 
Coal and utility companies beqan buying up leases on coal rights in the 
Northern Great Plains in the mid-1960s. Thus, re-examination of Federal 
leasing policies for coal is crucial.

There has been strong public and congressional support for Federal 
legislation to control strip mining. Congress experienced extended d e T j s  in 
trying to pass a strip mining bill. Control bills w e r e  introduced as early 
as 1940, and have been introduced in every Congress since 1960. In 1972, the 
House passed a bill, but the Senate aid n o t  act. In December 1974, a surface 
mining bill, S. 425, was finally agreed upon by both houses, but was pocket 
vetoed by President Ford at the end of the 93d Congress. The President 
contended that the legislation would hinder coal production and be
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inflationary- Since the fuel shortages have prompted a reappraisal of 
surface  mining legislation, the Pord Administration w a s  concerned that any 
restrictions on surface mining will impede increased coal production. The 
issue, then, is o n e  of balancing energy needs and environmental costs.

Action on the surface m i n i n g  issue in the 94th Congress included the 
introduction of several new bills, some of which were virtually identical to 
the joint conference bill, S. 425, of the 93d Congress. Bills S. 7 and H.R.
25 were the reintroduction of S. 425 (93d Congress) . S. 652 and its
companion bill H.R. 3119 were the Administration's proposals. In a statement 
issued by the Administration, 27 changes in the joint conference bill (S. 
425; 93d Congress) were suggested; 8 of them were classified as critical-
A ong these 8 changes were decreases in t h e  per-ton tax on mined coal to 
e .cablish an abandoned lands reclamation fund, changes in the stream 
siltation standards, aLd definition of certain ambiguous terms in the joint 
conferen ce bill and its successors, S. 7 and H.R. 25.

Secretary of the Interior Rogers  C.B. Morton offered a statement on S. 7 
and H.R. 25 to the House Interior Committee on Peb. 18, 1975 in which he
estimated coal production losses to be from 48 to 141 million tons during the 
first full year of implementation of e ither  strip mining bill. The same 
statement was presented to the Senate Interior Comaitcee on Feb. 20, 1975 for 
Mr. Morton by Assistant Secretary Jack Carlson.

Markup sessions for S. 7 a n d  H.R. 25 were held during the week of Feb. 24, 
1975. A joint conference met to consider the bills on Apr. 16, 18, 23, and
finished their work Apr. 29. The joint conference b i l l  then went before the 
House and Senate for final approval.

Major provisions in the surfac e mining regulation, proposal included the
following: (1) < ilowance of surface m i n i n g  in a l l u v i a l  valley floors, where
such activities will not jeopardize irrigated agricultural activities; (2) 
prohibition of surface mining in National Forests; (3) imposition of a tax in 
the amount of 35 cents/ton on surface-mined coal and 10 cents/ton on 
deep-mined coal, for the establishment of an abandoned m i n e  reclamation fund; 
(4) exemption of anthracite co al mines from the provisions of the bill; and
(!5) elimination of special unemployment compensation for persons dislocated
from their jobs by the administration and enforcement of the bill's 
p r o v i s i o n s .

On May 20, 1975, President Ford vetoed H.R. 25, the Surface Mining Control 
and Reclamation Act of 1975, c it ing unacceptable levels of Jost coal
production and unemployment as two of the primary reasons for returning the 
measure to Congress. Sponsors of the bill asked Administration officials to 
appear on June 3, 1975, before a Joint Committee consi sting of members of the 
House Subcommittee on Mines and Mining and the House Subcommittee on Natural
Resources. The Administration was asked to verify these projected
unemployment and production loss figures. Members of the Senate Subcommittee 
on Natural Resources were invited to participate in the proceedings.

On June 11, 1975, H..R. 25 receiv'd override consideration in the House. 
The m a j o r  issue in the consideration was the accuracy of the Administration's 
assessment of the potential impact of the legislation on coal production and 
industry employment, which had been offered in testimony before the House
Interior Committee, June 3, 1975, by Secretary of Interior Morton and PEA 
Administrator Zarb. Although Administration officials were unable to 
substantiate their impact estimates to the satisfaction of many members, the 
Committee was unable to produce figures to refute those of the
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A d m i n i s t r a t i o n . The floor debate concluded with neither the proponents nor 
opponents of the bill being able t o  prove their own inpact estiaates or 
d i s prove those of the opposition- The final vote narrowly failed to post a 
t w o - t h i r d #s majority to o v e r r i d e  the P r e s i d e n t s  veto. The vote was 278 to 
143, with 1 voting " p r e s e n t , n  and 12 not voting.

On Feb. 24, 1976, the House Interior C o m m ittee voted 28 to 11 to report 
H.R. 9725, the S u rfac e Mining C o n t r o l  and Reclamation Act, to the full House. 
The bill was virtually identical t o  H.R. 25, its predecessor of t h e  94th 
Congress, 1st session, which w a s  vetoed b y  President Ford. Tech nical changes 
by the Committee were made to correct typographica l errors in the bill and 
the language of S e ctio n 510 (b) (5), w h i c h  restricted mining in alluvial
valley floors west of the one hundredth meridian west longitude., was altered 
to exclude mines producing c o a l  in commercial quantities one year prior to 
the date o f  enactment from t h e  provisions of the Section. Further 
consideration of H.R. 9725 was tabled by the House Rules Committee on Mar. 
23, preventing the bill from being considered by the full House* The action 
was seen as a major victory for the Ford Administration and the coal 
industry, which have fought congressional efforts to institute Federal 
standards to govern the r eclamation of lands disturbed by the surface mining 
of coal.

Senate l e g i s l a t ion —  9 6th C ongress

S. 1403 (Mr. Jackson, by reguest)

As introduced: Legislation to amend t h e  following section of the Surface
Mining Control and Reclamation A c t r P.L. 95-87.

Section 502(d) extends the maximum period d uring which the State or 
Federal regulatory authority shall process ?.nd grant o r  deny a surface mining 
permit from forty— two to f o r t y - n i n e  months;

503 (a) extends the period for s ub mission of State programs to the Federal 
agency from 18 to 31 months;

504 (a) extends the period for the promulgation and implementation of a
Federal program for a State from 34 to 41 months following the date of
enactment of the Act.

Strikes the following sen tence from the Act: "If State complianc e with
clause (1) of this subsection requires an act of the State legislature, the 
Secretary may extend the period of submission of a State program up to an 
additional six months."

In action on t h e  bill, the Senate Energy and Natural Resources Committee 
made the following changes including the controversial "Rockefeller" 
amendment:

The 4 2 — «onth period contained in section 502(d) of the Act was extended
from the originally proposed 49 months to 54 months;

The 34-month period contained in section 504(a) of the Act was extended
from the originally proposed 41 months to 46 months.

"Rockefeller" amendments:



Strike the following language from sections 503(a)(7) and 701 (25): 
503(a) (7) s trike the phrase "regulations issued by the Secretary pursuant 
to"; 701 (25) strike the p hrase "and regulations issued by the Secretary 
p u r suant to this act."

The "Rockefeller" amendments would a l l o w  the State to assume enforcement 
of surface mining reclamation by promulgating regulations that are consistent 
w i t h  the provi s i o n s  of the Act without those regula tions being consistent 
w i t h  the r egula t i o n s  promulgated b y  the Se cretary of the Interior.

In the Committee* additional language was added to S. 1403 which allowed 
f o r  the implementati on of a Federal lands program coincident with the 
implement ation of a State program pursuant to section 503 or a Federal 
program purs uant t o  section 504 of the Surface Hining Act.

Minor c h a n g e s  were also m a d e  in the Title of the A c t  t o  accommodate the 
p r o p osed changes of the "Rockefeller" amendments to sections 503 (a) (7) and 
701(25) .

All of the amendments made in Committee remained unchanged in Senate floor 
action on the bill with the following exception:

Section 502 of the Surface Mining Control and Reclamation Act of 19 77 was 
amended by adding the following language:

" (g) Notwi thstanding any other provision of this section, each Stcte 
shall, to the g r e atest extent possible, have principal responsibility for the 
inspection of mines during the period of time pricr to the submittal of State 
p lans for approval. Such responsibility shall remain with each State until 
s u c h  tine as the Secretary s h a l l  furnish personnel assistance to the States 
in carrying out this responsibility upon request of the State regulatory 
a g e n c y ."

As amended, S. 1403 passed the Senate Sept. 11, 1979, and was referred to 
the House C o m m ittee on Interior and Insular Affairs.
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Ho u se legislation - 96th C o n g r e ss

H.R. 4728: A bill to amend the Surface Mining Control and Reclamation Act
of 1977.

H.R. 4728 is identical to S. 1403 (is introduced) and provides for
e xtensions of the deadlines f o r  the submission of State programs and approval 
of those programs, but does not provide f o r  any changes in the Act that would 
r e lease the States  from promulgating regulations consistent with those 
promulgated by the Secretary of t h e  Interior.

Latest Acti o n

As of Oct- 10, 1979, the House Ir.terior Committee had scheduled no action 
on either of the bills.

By request, the General Accounting Office examined several internal memos 
of the Office of Surface Mining written during the period that S. 1403 was 
being considered by the Senate- Many of these memos were printed in the 
C o n g r e s s i o n a l  Record of far. 27, 1980, pages S3104 to S3115. The information



in the neios suggests numerous improprieties b y  the Office of Surface Mining 
includ ing d i r e c t  lobbying of C o n g r e s s  in order t o  d e f e a t  S. 1403, using 
appropriated funds to muster s u p p o r t  among several environmental 
organizations against passage of the bill, and trying t o  influence 
c o n g ressional support against the legislation by selectively allocating OSM 
State contract funds.

The Department of Justice, at t he request of Congress, has supplied the 
Federal Bureau of Investigation with c o p i e s  of the memos so that the bureau 
might look into the possibility of c r i m i n a l  misconduct.
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Regular-ion

Virtually a l l  of the- provisions of S. 1403, passed by the Senate during 
the first session of the 96th Congress and referred to the House Interior and 
Insular Affairs Committee, are now a t t ached as amendments to the Maritime 
Tonnage Measurement Act (H.B. 1197). T h e  amendments would eliminate the 
requirement that th e individual States, i n  order t o  assume primacy of surface 
mining regulation within their boundaries, enact legislation that is 
c onsistent with t h e  regulations p r o m u l g a t e d  by the Secretary of the Interior, 
through the Office of Surface Mining. Instead, the States would only be
required to provide regulation of the industry which is consistent with all
of the provisions of the F e d e r a l  Surface Mining C o n t r o l  and Reclamation Act 
of 1977, P.L. 95-87. In addition to this change in the Federal law, three 
other amendments to the surface mining law were included in H.R. 1197. The 
first was intended to further protect a l l u v i al-valley floor areas in the 
Western Onited States, the second to protect prime farmland in the Midwestern 
and Eastern part of the U.S., and the third would allow surveyors to be
eligible to prepare the mining and recl am a t i o n  plans, in addition to
registered professional engineers and geologists, which is currently the case 
under the existing law.

LEGISLATION

P.L. 95-87 (H.R. 2)

Regulates surface coal mining operations through a permit program 
administered by the Secretary of the Interior. Reguires applicants to meet 
minimum environmental protection performance standards. Allows States to 
establish surface mining c o n trol programs at least as stringent as minimum 
Federal standards. Includes provisions v.o fund mineral resources research 
programs and to provide for reclamation c f  abandoned mine sites.

H.R. 2 was reported, with amendment, by the Committee on Interior and 
Insular Affairs on Apr- 22, 1977. Passed the House, amended, on Apr. 29, 
1977, by a vote of 241-64. Passed the Senate, amended, in lieu of S. 7, on 
May 20, 1977, by a vote of 57-8. Signed into law (P.L. 95-87) on Aug. 3,
1977.

As it was introduced, H.R. 2 was very similar t o  H-B. 13950, the last bill 
to receive any action in the 94th Congress. Amendments were made by the 
House Interior Comwittee to five of the seven titles in the bill. T h e  most 
substant ive changes were made to Title 5, including the following:

1. Section 503(a). Non-Federal land.
This subsection was amended to make it clear that a
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State normally has jurisdiction over surface mining on 
non-Federal lands under the A c t  unless the State enters into 
an agreement with t h e  Secretary to exercise jurisdiction 
over F e d e r a l  coal pursuant to sections 521 and 523.

This section remained essentially the same in the final version of the bill. 
(This lan guage is also consistent with t e n a t i v e  arrangements which have been 
made between the States of Wyoming and C o l o r a d o  and the Department of the 
Interior.)

2. Section 510(b) (3). Hydrol o g i c  impacts.
Under H.E. 2, prior to approval of a permit application, 

the regulatory authority is to make an assessment of the 
cumulative hydrologic impact o f  all mining in the area 
of concern. The committee amendment clarifies the test 
to be applied to this review. The words "sigrificant 
irreparable offsite" damage h a v e  been deleted in favor of 
language that specifies that t h e  mine is to be designed to 
prevent damage to the h y d r o l o g i c  balance outside the permit 
area.

The language in the final version of the bill is essentially the same.

3. Section 510(b) (5). Alluvial valley floor modification.
H.R. 2 and the committee amendment contain a prohibition 

on mining of alluvial valley f l o o r s — areas of agricultural 
significance in the Western United States —  in certain 
circumstances. In addition to adding clarif y i n g  language 
in subsection (A) . the c ommittee amendment incorporates 
the test that operations  off alluvial v alley floors but 
afffcct water systems that s u pply such va lley floors should 
”not materially d a m a g e” the supply systems. The phars^
Mnot adversely affect” was deleted in order to avoid a 
possible interpretation that a n y  operation off an alluvial 
valley floor may have some adverse  effect on the water 
system that supplies an a l l u v i a l  valley lloor.

The language in the final version of the bill is essentially the sane.

4. Section 510(b) (6). Surface owner consent over privately
owned coal.

The committee amendment includes a new condition for 
permit approval designed to a ssure that coal rights which 
have been served from the surface estates will not be 
surf, e mined unler > the p a r t i e s  to the severance, or the 
surface owner or his assiqnee, contemplated that the coal 
would be extracted by surface mining methods.

The language in the final version of the bill is essentially the same. (This
provision of the bill is designed to abrogate the rights of companies with
coal rights under the broadform deeds n o w  in existence in seme of the 
Applachian states.)

5. A new subsection 515(b) (7) w a s  adopted which specifies 
certain standards concerning soil preservation and 
reconstruction by horizons. T h e s e  standards apply only to the 
highly productive prime agric ultural lands which have been
and are being used for agricultural production. The standards



are designed to assure full reclamation of the natural 
productivity of t he se lands.

The language in the final version of the bill is essentially the same.

6. The committee amendment to s ubsec tion 515(c) removed the 
variance procedure for aountaintop mining operations, 
reduced the economic, land develo p m e n t  and other tests 
required as justification for such an operation and broadened 
the applicable post-mining land use to include all types of 
agriculture. The subsection s p e c i fies that a permit is 
reguired, and this is tho same permit required under sections 
507 and 508 and the same hearing and other procedures apply.

7. The committee amendment d e l e t e s  the discretionary capability 
of mine operators on steep slopes t o  place the spoil from 
the first short cr initial b l o c k  rut on the dovnslope 
immediately below the bench.

T h e  language in the final version of the bill is essentially the same. The 
final language further requires that t h e  placement of excess spoil be 
designed by a registered engineer in con fo r m a n c e  with professional standards.
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8. Section 520 (d). Attorney's fees related t o  citizen suits.
The committee amendment a uthor izes the award of attorney *s 

and expert witness fees to any party to tne litigation.

The language in the final version of the bill is essentially the same. The 
provision also requires that in cases w h e r e  a temporary restraining order to 
preliminary injunction is sought, the c o u r t  may require  the filing of a bond 
or equivalent security in accordance with the Federal Rules of Civil 
Procedure. This requirement could act to discourage the filing of frivolous 
suits.

9- Se ion 522 (a) (6) . The designation of "grandfather'*.
uoth H.R. 2 and the committee  amendment require implementation 

of a system for designated a r e a s  unsuitable for surface 
coal mining. H.R. 2 "grandfather" existing operations and 
those for which there were s u bstanti al legal and financial 
commitments prior to September 1, 1?74. The applicability 
of the grandfather to o p e r a t i o n s  where there has been 
a substantial legal and financial commitment is updated 
to January 4, 1977, in the c o m m ittee amendment.

The language in the final version of the bill is essentially the same- As 
finally passed, F.R. 2 exempts operations for which a substantial legal or 
financial committment were made prior to January 4, 1977.

10. Section 522(e). Mining in nati onal forests
The committee amendment includes an exception to H.R. 2 #s 

prohibition of coal strip m i n i n g  in national forests.
Onder the committee amendment, surface coal mining operations 
may be permitted on national f o rests lands, without significant 
forest cover *est of the 100th meridian if the Secretary 
determines there are not other specified values incompatible 
uith surface mining and the Secretary of Agriculture 
determines that surface mining is in compliance with 
certain specified laws. Surface operations and impacts
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in c id ent to an underground coal nine are permitted.
Surface mining is prohibited within the boundaries of 
the C uster National Forest.

The language in the final version of the bill is essentially the ssise.

11. Section 701(2). "approximate original contour".
The definition of "approximate original contour" is 

modified in the committee amendment to establish clearly 
that the c o n c e p t  includes the terrace shaping of the 
sp o i l  and leaving access roads.

The language in t h e  final version of the bill is essentially the same.

The following is a list of the more significant flocc amendments to the 
Surface Mining C o n t r o l  and Reclamation Act, H.R. 2.

1. ADOPTED: The Secretary of the Interior is reguired to 
return 50% of t h e  Federal reclamation fee o n  mined coal to
the State where the coal was mined; whereas the bill originally 
gave him discretionary authority to d o  so.

2. ADOPTED: Reclamation funds can be used to prevent acid 
water d a m a g e  and Indian reservations are eligible to use 
reclamation funds in the same manner as States.

3. ADOPTED: The authority of the Secretary of the Interior 
to designate lands as unsuitable for non-coal mining is 
limited to lands within the Na tional Forest s rather than all 
public lands.

4. ADOPTED: Informal conferences are permitted, instead of 
mandatory public hearings, on objections to mining permits.

5. REJECTED: A 5-year moratorium on strip mining on prime 
agricult ural lands was to be imposed and a study conducted 
of farmland reclamation techniques.

6. A D O P T E D : Mining is permitted in alluvial valley only for 
mines actually in commercial production in the year preceding 
enactment of the bill.

7. ADOPTED: Public hearings are required within iO days after 
an operator receives a cessation notice.

S. 7 (Metcalf et al.)

Regulates surface coal mining operations through a permit program 
administered by the Secretary of the Interior. Requires applicants to meet 
minimum environmental protection performance standards. Allows States to 
establish surface raining c o ntrol programs at least as stringent as mxnimum
Federal standards.

Establishes an Abandoned Mine Reclamation Fund to reclaim lands formerly 
used in mining o perations. Introduced Jan. 10, 1977; referred to the
C o m m ittee  on Interior and Insular Affairs. On May 20, 1977, the measure was 
indefinitely postponed in the Senate and H.R. 2 was passed in lieu.

The following is a summary analysis of the Senate version of the Surface
Mining Control and Reclaaatiou Act of 1977 (S. 7). Changes made by the
Senate Committee on Energy and Natural Resources to the bill, as it was
introduced in the Senate, included the following:
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1. As introduced, S. 7 contained a v e r y  controversial provision labeled
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the "Mansfield amendment," w hich imposed the fo llowing requirement on the 
r egulatory authority* in instances where the ownership of the surface of 
Western lands was privately owned and the coal jsubjacent to the land was
federally owned, the bill would have prohibited the leasing of the federally 
owned coal, even in instances where the s u r f a c e  owner would have granted his 
permission. This provision was changed in committre markup t o  allow the 
o perator to mine Federal coal under p r iv ate surface if the written permission 
of the s u r f a c e  owner is first obtained. The mendaent also ^eguired the
Secretary of the Interior to avoid, wherever possible, leasing lands for coal 
development if the owners of the surface expressed a preference against the 
leasing of any such lands for surface coal  raining. T h e  language in the t. nal 
version of the bill is essentially the s a n e  as that in the reported version. 
Section 714 of the b i l l  req uires the written p e r m i s s i o n  of the surface owner 
or the deposit of the appraised value of the surface owner's interest in the
Onited states district court by the lessee and the final execution of the
settlement of the rights of the two parties.

2. Section 402 of the bill, as introduced, contained the provisions for 
the initial regulatory procedures. This section outlined the timetables for 
compli ance with the provisions of the legislation. As introduced, the bill 
c o n t a i n e d  no exeojptiOLS for mine operators regardl ess of the size of their 
operations. In an amendment t o  the bill, the Senate Committee on Energy and 
Natural Resources included a variance for small and intermediate sized 
operat ors which, in effect, stated that these operators, if they were not 
producing in excess of 200,000 tons of coal annually, would not have to 
comply w i t h  the provisions of the bill until 30 men tits from the date of 
enactment. This amendment was altered in floor action in the following
manner: Instead of allowing the mine operators 30 months t o  comply with, th a

requi r e m e n t s  of the legislation, it only a l l o w s  .he® 24 m onths and the
e xemption i t s e l f  would be extended only t o  operiite„s producing lOO/GO'C1/ tons* 
or less of c o a l  annually.

3. As introduced, S. 7 contained s t r i ngent p rovisions regarding the
r estoration of the approximate original c o n t o u r  of the land. In instances in 
which a company was engaged in mountaintop removal, this section of the bill 
did allow the mine operator to vary fro the standard requirements of the 
legislation to the extent that the mined area could e graded to a gently 
rolling topography wilh inward drainage except at specified points, and the 
land could be used for either agricultural purposes or for industrial, 
commercial, residential, or public facility uses, k / s u c h  action, however,
did require the issuance of a variance by the regulatory authority. In che
reported b i n ,  the mine operator is not requ ired to obtaxn a variance in 
order to * claim the mined area with this post -mining land use in mind- 
Onlike the original bill, the reported version does not require that in order 
to qualify for such a variance, the permi t area must have been included in a 
land use plan prior to the actual mining. The langu a g e  merely states that 
the reclaimed area must be "capable" of supporting post-mining agricultural, 
industrial, commercial, residential, or public facility uses...."

4. The original language of S. 7 established a reclamation fund for 
a bandoned lands which, would have been generated by lev ying a tar on coal 
produced on Federal lands. The asount of the tax was originally Z c e ^ s / t o n  
of Federal coal produced by surface mining methods and 15 cents, of
Federal coal produced Dy underground methods. This requirement was r a n g e d
by the C o m m i ttee in the following manner: the funds for the establishment of 
the abandoned mines reclamation fund are to be established by a tax of 35 
cents/ton for all coal produced by underground mining methods, or 10% of the 
value of the coal at the mine as d etermined by the Secretary, whichever is
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less. No reclamation fee is ass essed on lignite production. The language in 
the final version of the bill is the same as that in the report.

5. In an amendment t o  Section 416 (Surface Effects oi Underground
M i n i n g ) , the Commi ttee added a provision which called upon the Secretary of 
the Interior, when promulgating t h e  .cules and regulations directed toward the 
surface effects of underground mining, to consider the distinct differences
between surface coal mining aud u n d e r g r o u n d  coal mining. Language w a s  also 
added which stated that any rules and regulatio ns issued pursuant to the Act 
should not be in conflict with or supersede any provision of the Federal Coal 
Mine Health and S afe ty Act of '969 and the Secretary would be further 
required to obtain the written cov currence of the head of the departmen t 
uhich administers the Mine Safety Act prior to issuing any regulations. The 
commi t t e e  amendment was retained i i the fin al version of the legislation.

6. As introduced, S. 7 co ntained language that mining operations west of 
the 100th meridian would not be pe.raitted if any such mining would have 
"substantial adverse effect on a l l u v i a l  valley floors underlain by
unconsolidated stream laid d e p o s i t s  where farming can be practiced in the 
form of irrigated, f lood irrigated, or nat urally subirrigatect hay meadows or 
other crop lands (excluding undeveloped range l a n d s ) , where such valley 
floors are significant to the practice of farming or ranching operations, 
including potential farming or ranching operations if such operations are 
significant and economically feasible." Although this language was retained 
in the committee report, f u r t h e r  language was added that provides an 
exemption to this provision for mining op erat i o n s  which had produced coal in 
commercial quantities in the year p r e c edi ng the enactment of the Act o r  those 
mining operations for which a substantial legal cr financial committment had 
been made vcior to Jan. 1, 1977. This; l a n guage nas essentially unchanged by 
subsequent x loor action by the full Senate.

7. T ‘ f the timetables for complia nce which were established in the
original ven>. of a till were lengthened by the Committee during markup. 
As reported, the ’*11 requires, und er Section 402, that all State-regulated 
surface coal mining operations comply with the provisions of the 
enviro nmental protection performance standards within 6 months e\fter the date 
of enactment of the Act. As introduced, the bill required compliance upon 
the date of its enactment. Under Section 403, each State wishing to assume 
the exc lusive jurisdiction over the regulation of surface mining operations 
is given 10 months, to demonstrate, through the submission of a State program, 
that it has the capability of carrying o u t  the provisions of this Act. Under 
Section 404, the Secretary shall have  approved or disapproved a State program 
within 6 months following the date xhat t h e  program was submitted to him. If 
the Secretary disapproves a State program, in whole or in part, the State 
shall have 60 days to resubmit a revised program to the Secretary. The 
Secretary shall i jpleaent v Federal program for a State no lat.er than 30 
months after the date of t^a :tment if the State fails to submit its own
p-ogram within !8_months after the date of enactment or fails to resubmit an
acceptable program within 60_days following the disapproval of its initial 
program. The Secretary may extend the period for the submission of a State 
program up to six months. (Sections 403 and remained essentially the
same as the introduced version.)

8. As S. 7 was introduced, the approval of the State programs, 
promulgation of Federal programs, or the implementation of the Federal lands 
programs pursuant to the provisions of the Act would_have constituted a major 
action within the meaning of Section 102(2) (C) of the National Environmental 
Policy Act of 1969. This provision of the Surface Mining Control and
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Reclama tion Act w a s  changed by the Committee in markup, therefore any such 
action p ursuant to the legislation does n o t  constitute a aajor action under 
':he aforementi oned section of the National Environmental Policy Act of 1969. 
The language contained in the committee r epor t was retained in the final 
version of the bill.

9. in the original Senate bill, the f o l l o w i n g  amounts would have been 
granted to the States for the purpose of assisting s u c h  States in developing, 
administering, and enforcing State p r o g r a m s  under the act: The first year —  
80% of the total costs incurred; the s e c o n d  year —  60% of the total costs 
incurred; the third and fourth years —  4 0 %  of the total costs incurred. (No 
a ssis tance after the fourth year.) T h i s  provision was changed by the 
C o m m i t t e e  during m a r k u p  in the following manner: T h e  percentages of the
costs assumed by the  Federal Government d uring the first and second years
remains the same. In the third year and each year thereafter, the Federal
Governme nt assumes 50% of the cost of t h e  aforementioned actions by the 
States. The language contained in the Committee r e p o r t  on S. 7 w a s  retained 
in the final version of the bill.

On Thursday, June 30, the Senate and House conferees completed action on 
H.R. 2. Among their actions, the conferees:

Adopted House language on Title VI —  Designation of Lands Unsuitable for 
Noncoal Mining —  after deleting language relative to national forests.

Adopted H iuse language limiting r e s earch institutes to coal research.

Adopted a reclamation fee on lignite of 2% of the value of the coal at the 
m i n e  or 10 cents per ton, whichever is less.

Agreed that inspections during the interim program be perfi med without 
advance notice but that the Secretary has discretionary a.hhority t o  have 
them made.

Adopted House language to assure that grandfather permit renewals for
o perat i o n s  in existence on alluvial valley floors are for the life of the
o p e r a t i o n s .

Agreed to delet.; language requiring t h a t  notice of inspection be given to 
State and county governments.

Agreed to require inspections at least onco every 6 months during the
interim program.

Agreed to language requiring States to comply with "rule:; and regulations 
issued by the Secretary pursuant to this Act."

Adopved language that requires the regulatory authority to issue a permit 
for m inin g on prime farmland after making a finding in writing that the
applicant has the technological capability to restore the mined area within a 
reason able time to "equivalent or higher levels of yield as non-mined prime 
farmland soils in the reconstruction standards" in the Act.

Adopted House language on surface owner protection in
federal-coal/p rivate-surface situa t i o n s .

Adopted House language relative to a study of Indian lands, with a proviso 
that the jurisdictional states of such lands will not change during the



study.

Adopted language relative t o  pri vate-coal/private-surface situation that 
if the land conveyance "does n o t  ex p r e s s l y  grant the right to extract coal by 
surface mining methods, the surfac e/subsurface legal relationships shall be 
d etermined in accordance with state law." Also agreed to language stating 
that the regulatory authority is not expected to adjudicate property rights 
d i s p u t e s .

Adopted essentially the Senate definition of prime farmlands.

Adopted House language on special bituminous coal mines.

Adopted essentially the Senate lang uage on alluvial valley floors, 
including the W.ullop amendaent on land exchanges. Also adopted a proviso on 
land exch anges where fee coal is involved.

Adopted the Senate grandfather clause for prime farmlands. Also adopted 
language making prime farmland provision effective upon enactment.

Adopted language reguiring highwalls to be covered, b u t  permitting spoil 
to be placed on the bench under t h e  same conditions as are provided in the 
mountaintop provision.

Adopted language in Section 711 —  Experimental Practices —  to allow 
private, commercial, industrial, and residential post-mining land uses to be 
experimented with in highwall areas.

Adopted House language to permit mining within 500 feet of active or 
abandoned underground mines if approved by the regulatory authority and MESA.

Adopted Senate language permitting the regulatory authority to permit 
retention of natural barriers part of the reclamation performance
standards.

Adopted Jan. 1, 1977, as effective date of legislation.

Agreed t.o language reguiring daily door-to-door notice of blasting.

Agreed to strike language that would have permitted the Secretary to 
deduct a penalty from an operator's performance bond.

Adopted Senate language in subsection 521(a) (h) relative to shutdown 
o r d e r s .

Adopted language making the Secretary's actions relative to a p p roval of a 
State program of promulgation of rules and regulations subject to judicial 
review in the District Courts.

Adopted language to allow the Secretary to award attorney's fees in cases 
he decides.

Agreed to delete language making the provision on designation of areas 
unsuit a b l e  for surface coal mining applicable to national forests in Alaska.

Adopted Senate langi ige regarding Secretary's authority to enforce State 
p r o g r a m s .
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Agreed to language to assure that workers* compensation law s are not 
affected by the Act.

Adopted Senate language to allow a sliding scale for cost-sharing with the 
s t a t e s .

Agreed that lands controlled by the Tennessee Valley  Authority would be 
considered federal lands for t h e  purposes of the bill.

H . R . 4018 (Evans of Delaware)

Sections 138 and 139 amend Title VIII of the Surface Mi ning Act and
increase the n u u e r  of coal research laboratories from 10 to 13, with
attendant increases in author-ned funds. Introduced Feb. 24, 1977. Reported
from the Committee on Ways and Means (H.Rept. 95-429) on June 16, 1977.
Measure passed House, amended, on July 18, 1977. Measure passed Senate,
amended, on Oct. 6, 1977. House agreed t o  Senate amendment, with amendment, 
on October 13, and conferences were scheduled in both Houses.

S. 2672 (Ford et al.)
Increases assistance- to small mine o p e r ators from $150 million to $245 

million over the next 15 years. Introduced Mar. 6, 1978; referred to the
Commi t t e e  on Energy and Natural Resources.

HEARINGS

U.S. Congress. House. Committee on Interior and m s u l a r  Affairs.
Subcommittee on Mines and Mining. Regulation of strip mining. 
Hearings, 92d Congress, 1st session, on H.R. 60 and related 
bills. Washington, U.S. Govt. Print. Off., 1972. 890 p.

Hearings held Sept. 2 0 . ..Nov. 30, 1971.

U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Regulation of surface mining operations. Hearings, 93d Congress, 
1st session, on S. 425 [and] S. 923. Mar. 13-16 , 1973 .
Parts 1 and 2. Washington, U.S. Govt. Print- Off., 1973.
1410 p.

U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Subcommittee on Minerals, Materials and Fuels. Coal surface 
mining and reclamation. Hearing, 93d Congress, 1st session.
Apr. 30, 1973. Washington, U.S. Govt. Print. Off., 1973.
05 p.

  Surface mining. Hearings, 92d Congress, 1st session, on S .  77,
S. 630, S. 993, S. 1160, S. 1240, S. 1498, S. 2455, and S. 2777; 
pending surface mining legislation. Parts 1 and 2.
Uashington, U.S. Govt. Print. Off., 1972. 882 p.

 Surface mining. Hearings, pursuant to S. Res. 45; a national
fuels and energy policy study, 9 2 d Congress, 1st session on 
S. 2777 and S. 3000. Peb. 24, 1972. Part 3. Washington, U.S. 
Govt. Print. Off., 1972. p. 883-1173.

"Serial no. 92-13"
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gEPORT S_AND_CONGRESSIONAL<_DOCUHEHTS

U.S. Congress. Senate. Committee  on Interior and Insular Affairs. 
Coal surface Mining and reclamation. Washington, U.S. Govt. 
Print. Off., March 1973. 143 p.

At head of title; 93d Congress, 1st session. Committee print, 
"Serial no. 93-8(92 -43)”

 Factors affecting the use cf coal in present and future
energy markets. Washington, U.S. Govt. Print. Off., 1973.
43 p.

At head of title: 93d Congress, 1st session. Committee
print.

”Serial no. 93-9(92-441"

  The issues related to surface mining. Washington, U.S.
Govt. Print. Off., December 1971. 255 p.

At head of title; 92d Congress, 1st session. Committee
print.

"Serial no. 92-10"

  Legislative proposals concerning surface mining cf coal-
Washington, U.S. Govt. Print- Off., Sept. 1, 1971. 25 p.

At head of title: 92d Congress, 1st session. Committee
print.

  Surface Mining Reclamation of 1972; report to accompany
S. 425. Washington, U.S. Govt. Print. Off., 1973. 94 p.
(93d Congress, 1st session. Senate. Report no. 93-402)

U.S. Council on Environmental Quality. Coal surface mining and 
reclamation: ar. environmental a n d  economic assessment of
alternatives. Prepared at the request of Henry M. Jackson, 
chairn an, Committee on Interior a n d  Insular Af fairs, United 
States Senate, pursuant to S. Res. 45; a nati^ il fuels and 
energy policy study. Washington, U.S. Govt. Print. Off.,
1973. 143 p.

At head of title: 93d Congress, 1st session. Committee
prin \..

"Serial no. 93-8 (92-43)"

O T H E R _ C O ^ R E S S I O N A L _  ACTION

N/A

C HRONOLOGY_gF_RVENTS

03/06/78 —  s. 2672 was introduced, whic h would increase assistance 
to small mine operators from $150 million to $245 
million over the next 15 years.

03/00/78 —  Deadlines for compliance wit h the provisions of 
the Act will become effective in May 1978. The
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Office of S u r face lining h a s  been u nable to 
establish its inspection a n d  regulatory programs 
due to lack of funding caused by a d elay in 
enacting a supplemental appropriation s bill which 
also contained the funding for the B-1 bomber.

12/13/77 —  The Office of Surface Mining Reclamation and 
Enforcement (OSM) issued i t s  final interim 
regulations p u r s u a n t  to t h e  Surface Mining Law,
P.L. 95-87. Since then, t h e  National Coal 
Association, along with c o a l  mine operators have 
filed approximately 11 s u i t s  against t h e  OSH 
alleging that the re gulations g o  beyond the intent 
of the Law and have generated undue hardships, 
especially for small mine operators.

08/03/77 —  H.R. 2 signed into law (P.L. 95-37) .

07/21/77 —  House conference report on H.R. 2 (H.Rept. 95-493) was 
approved by a vote of 325-68.

07/20/77 —  Senate c onferen ce report on H.R. 2 (S.Rept. 95-337) 
was approved by a vote of 85-8.

06/30/77 —  Senate and House conferees completed action on
H.R. 2 (see legislation section for details of 
changes made in the bill) .

05/20/77 —  The Senate passed S. 7 (57-6) . The Senate also passed
H.R. 2, after str iking all provisions after the enac ting 
clause and inserting the language of S. 7.

05/10/77 —  S. 7 reported to the Senate from the Committee on 
Energy and Natural r esources (S.Rept. 95-128).

05/05/77 —  H.R. 2 discharged in the S e n a t e  by the Committee on
Energy and Natural Resources. The measure was held at 
the desk.

05/02/77 —  Surface mining bill S. 7 reported by Committee on Energy 
and Natural Resources.

Oh/29/77 —  Surface mining bill H.R. 2 was approved by the House 
(241-64).

04/26/77 —  H.R. 2 was reported by the House Rules Committee
with an open r u l e  allowing one hour of general debate.

04/20/77 —  Markup of S. 7 by the Committee on Energy and Natural
Resources, with further markup tenatively scheduled for 
Monday, May 2, 1977.

04/19/77 —  H.R. 2 was reported from full House Interior Committee, 
including the follo wing changes:
I. The definition of “approximate original contour” is 

modified in the Committee amendment to establish clearly 
that the concept incl udes the terrace shaping of the 
spoil and leaving  access roads.
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03/24/77

03/01/77

02/22/77

02/08/77
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2. Variances have been included in the bill to allow 
mining in National forests under certain conditions.

3. A new subsection was added t o  the environmental 
protection performance standards, which  reguires the 
reconstruction of or s u i t a b l e  subst itutes for the 
various horizons of soil in prime and unique 
agricultural lands -

4. The regulat ory authority will be allowed to use its 
discretion when determining whether citizen complaints 
are worthy of holding a public hearing.

5. Regarding alluvial v a l l e y  floors, the Committee added 
language that would prohibit mining in alluvial 
valley floor areas of a g ri cultural significance. 
Furthermore, the Committee included language authorizing 
the regulatory authority to restrict mining outside 
alluvial valley floors but that could adversely
affect the water supply to any such valley floor.
The Committee ?imendment also c o n t a i n s  an expanded 
"grandfather clause" e xempting certain operations in 
alluvial valley floors if the operatio *re already 
in effect and producing coal during thv „-*ar preceding 
the enactment of the Act or if large financial 
commitments had already been m a d e  for the establishment 
of such a mining operation.

6. Modifications have been made to Section 711 to allow 
the Secretary of the I n t e r i o r  to permit experimental 
practices in land reclamati on providing that the 
Secretary examines and approves each proposed plan 
i n d i v i d u a l l y .

—  House Interior Committee printed a revised version 
of H.R. 2 —  a committee print.

03/03/77 —  Hearings held on S . 7.

02/25/77 —  Hearings held on H.R. 2.

—  The House held its first d a y  of h e a r i n g s  on its bill,
H.R. 2. Secretary Andrus was also ^resent at these 
proceedings and offered testimony very similar to that 
offered to the Senate on t h e  previous day. Also presei t 
at the hearings was the Honorable M ilton Shapp, Governor 
of Pa. The Governor emphasized the fact that Pa. 
presently has a law almost identical to the Federal 
proposal and that the implementation of their law has not 
caused any coal production losses. Inf o r m a t i o n , along 
with a slide presentation, was also provided by Mr. William 
Guckert, a state official in charge of coal mine reclamation. 
Mr. Guckert suggested that it is entirely possible for 
operators to restore economically the approximate original 
contour and eliminate any highwall remnants.

—  The Senate held its first day of hearings on the bill,
S. 7. The primary witness at the proceedings was the 
Honorable Cecil Andrus, the newly appointed Secretary of 
the Interior. The Secretary emphasized that the new 
Administration wants to cooperate in every way possible 
with the C ongress in establishing a strong, comprehensive,
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09/15/76

08/31/76

03/23/76

02/24/76

12/04/75

06/10/75

05/20/75

04/16/75

04/09/75

12/31/74

12/16/74

and workable surfa ce mining bill. The Secretary suggested 
some changes in the legislation including the elimination 
of the "Mansfield a m e n d m e n t "  and changes in the l a n gua ge of 
the provisions dealing with the alluvial valley floors in 
the Restern coal mining stater.

— 01/12/77 —  The House Interior Committee held briefings on
the guestion of Federal regulation of surface mining.
Leaders of the coal mining industry attended. Participants 
included Hr. Ian MacGregor, an official of the National 
Coal Association and Chairman of the Board of AMAX 
Corporation and Mr. Edwin Phelps, President of Peabody Coal 
Company, the N a t i o n’s largest producer. Also present were 
representatives of various environmental groups and 
organizations representing residents of coal raining 
districts affected by mining.

—  H.R. 13950 was denied a r u l e  by the House Rules 
Committee by a vote of 9-6.

— H . B . 13950 was reported by the House Interior 
Committee.

—  Further consideration of H.R. 9725 was tabled by the House 
Rules Committee.

—  The House Committee on In terior a r'd Insular Affairs 
reported H.R. 9725, the Surface Mining Control and 
Reclamation Act, to the f u l l  House.

—  The House Committee on Interior and Insular Affairs voted 
24— 14 to put H.R. 9725, the new Surface Mining Control and 
Reclamation Act on its Calendar. Ac tion on the bill, 
however, will not t a k e  p l a c e  until the next session
of Congress, probably in J a n u a r y  19 76.

— Motion to override veto failed of passage in the House, 
278-143.

■- President Ford vetoed H.R. 25, the Surface Mining Control and 
Reclamation Act of 1975.

—  Joint Conference consid e r e d  the surface mining bills,
II.R. 25 and S- 7.

—  A caravan of truckers, representing coal mining interests, 
drove to Washington, D.C. from many of the Eastern coal mine 
areas to protest the strip mining bills S. 7 and H.R. 25. 
Upwards of 60 coal trucks circled the White House and 
Capital with air horns blowing and carrying protest signs 
and banners.

—  Surface Mining ’ M ,  S. 425, was pocket vptoed.

—  Senate agreed to S, 425 Joint Confere nce Report No.
93-1522.

12/13/74 —  House agreed tc S. 425 Conference Report No. 93-1522.
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12/09/74 

08/07/74 

07/25/74

05/14/74

11/12/73 -

10/09/73 - 

09/10/73 -

09/00/73 -

06/03/73 -

05/15/73 - 

05/00/73 -

04/30/73 -

03/16/73 -

-  In the House, the Joint C onferen ce Report failed under 
suspension of the rules.

-  Conference Committee beaan meeting on H.R. 11500 and
S. 425.

-  The House passed H.R. 11500 by a vote of 298 to 81, 
culminating six days of floor debate that began on July 17.
In the process, the house voted down H.R. 12989 by 156 to 
255, and H.ii. 15000 by 69-336.

-  Full Conmittee on Interior and Insular Affairs completed 
19 days of public markup on H.R. 11500, which began on 
Feb. 20, 1974; the Committee reported it favorably, 26 to 
15.

- Joint Interior Subcommittees on Mines and Mining and on 
the Environment reported a clean bill (H.R. 11500) to the
full Committee having held 29 days of public markup after
Aug. 2, 1973 on a new bill (Draft Ho- 3)

- The Seriate passed S. 425 b y  a vote of 82 to 8.

- The Senate Committee on Interior and Insular Affairs 
completed 10 d a y s  of public markup on S. 425.

- The Senate Interior Committee unanimously reported S. 6 30, 
but the 92d Congress adjourned before rhe Senate took any 
action on it.

- The Senate Committee held three days of hearings on coal 
policy issues, which included the potential impact of Federal 
Surface mining legislation on coal development.

- Joint Subcommittee couplet.ed six days of hearings, which 
had begun on Apr. 9, 1973.

-  Joint Interior Subcommittees inspected Western coal 
surface mining sites. This continued the April 1973 
inspection of coal surface nines and reclaimed areas in 
the Eastern States.

- The Senate Interior Committee held hearinq on report of 
Council on Environnental Quality, entitled "Coal Surface 
Mining and Reclamation— An Environmental and Economic 
Assessment of Alternatives."

- The Senate Interior Committee held four days of hearings on
S. 425, S. 923, S. 1163, S., 1185, S. 1612, and S. 946,' 
beginning on Mar. 13.

10/00/72 —  The House passed H.R. 6482 by 265 to 75, but the 92d Congress 
adjourned before t h e  Senate took any action on its bill.
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L E G I S L A T I V E  S U M M A R Y

SB 843 "An Act rela.ting to s u rf ace coal m i n i n g  and the surface 
e f fec ts of u n d e r g r o u n d  coal mining; and p r o v i d i n g  for 
an e f f e c t i v e  date."

The bill prop o s e s  to a d d  a n e w  c h a p t e r  to AS 41..

Sec. 4 1 . 4 5 . 0 1 0  B a s i c  find ing that the state is best able to r e g u l a t e  
s u r face coal m i n i n g  and r e c l a m a t i o n  u n d e r  the U S. Surface 
M i n i n g  C o n tr ol and R e c l a m a t i o n  Act of 1977 The purpose s 
of the bill include: a s s u r i n g  the r e s p o n s i b l e  e x t r a c t i o n  of
coal, the r e c l a m a t i o n  of coal m i n i n g  areas, p r o t e c t i n g  the 
r ights of surface owners, m i n i m i z i n g  d e g r a d a t i o n  of land and 
w a t e r  and a s s u r i n g  a p p r o p r i a t e  p u b l i c  p a r t i c i p a t i o n  in the 
r e g u l a t o r y  process.

.020 Vest juri.sdiction over s u rface coal m i n i n g  and r e c l a m a t i o n  
o p e r a t i o n s  in the C o m m i s s i o n e r  of the D e p a r t m e n t  of Natural 
R e s o u r c e s .

.030 Enumer a t e s  gen eral duties, i n c l uding  a d o p t i o n  of re gulations,
issuing permits, h o l d i n g  hearings, i s s u i n g  orders, inspections, 
p r e p a r e  reports, r e c e i v e  grants, p a r t i c i p a t e  in tht a b a n d o n e d  
mine land nrogram, r o o r d i n a t i o n  and c o o p e r a t i v e  agreement 
w i t h  o th er agencies .

.040 R e g u l a t i o n s  a d o p t e d  or permits issued m a y  vary for a p a r t i c u l a r  
condition, type cf coal, or a r e a  of the state.

,050 Employees a d m i n i s t e r i n g  or a p r i v a t e  c o n t r a c t o r  may not have 
a direct or indirect f i n a n c i a l  int erest in an u n d e r g r o u n d  
or surface coal m i n i n g  operation. P re scribes a d e s i g n a t i o n  
of a class A m i s d e m e a n o r  if a p e rson k n o w i n g l y  v i o l a t e s  this 
section. (NOTE: $5,000 fine a nd a jail sentence of one year).

.060 Requires coal, min e o p e r a t o r s  to apply for a permit to condu ct 
s u r face coal m i n i n g  and r e c l a m a t i o n  o p e r a t i o n s  b e g i n n i n g  8 
m onths after approval of the state's program.

Ef the A l a s k a  p r o g r a m  is d i s a p p r o v e d  and the federal p r o g r a m  
has not been promulgated, e x i s t i n g  o p e r a t i o n s  whic h comply 
w i t h  the federal statute m a y  continue. Permits w h i c h  lapse 
d u r i n g  this period will c o n t i n u e  in full force until p r o m u l g a t i o n  
of a federal program.

.070 Permits w i l l  be issued for five years. The C o m m i s s i o n e r  can
issue a permit for a lenger p e r i o d  if the a p p l icant shows that 
it is n e c e s s a r y  in order to o b t a i n  f i n a n c i n g  for e q u i pment or 
to open the operation.

A p e r m i t t e e  is r e q u i r e d  to c o m m e n c e  o p e r a t i o n s  w i t h i n  3 years 
after the p e r m i t  is issued. This can be e x t e n d e d  if the 
p e r m i t t e e  show litigation is p r e c l u d i n g  c o m m e n c e m e n t  
of o p e r a t i o n  or threatens s u b s t a n t i a l  e c o n o m i c  loss or for
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r e a s o n s  be',end the control, fault, n e g l i g e n c e  of the permittee.
If the coal is to be m i n e d  for u s e  in a s y n t h e t i c  fuel f a c i l i t y  
or s p e cifi c m a j o r  electric g e n e r a t i n g  facility, s u r face m i n i n g  
is c o n s i d e r e d  to have b e g u n  at. the time c o n s t r u c t i o n  of the 
f a c i l i t y  is begun.

080 P r o v i d e s  that p e r mits carry a r i g h t  of s u c c e s s i v e  r e n e w a l  w i t h  
r e s p e c t  to areas w i t h i n  the b o u n d a r i e s  of the o r i g i n a l  permit, 
s u b ject to a b u r d e n  of p r o o f  on the o p p o n e n t s  of r e newal to 
d e m o n s t r a t e  that the o p e r a t i o n  is not in c o m p l i a n c e  w i t h  
r e g u l a t o r y  requirements.

R e n e w a l s  in vol v i n g  n e w  land areas require the same p r o c e d u r e s  
a nd s t a n d ards as apply to n e w  p e r m i t  ap plications.

A p p l i c a t i o n  for p er mit r e n e w a l  m u s t  be r e c e i v e d  by the 
C o m m i s s i o n e r  at least 120 days b e f o r e  e x p i r a t i o n  of the permit.

If the a p p l i c a t i o n  is r e c e i v e d  at least 120 days before 
e x p i r a t i o n  and the p e r m i t t e e  has c o m p l i e d  w i t h  the b o n d i n g  
r e q u i r e m e n t  the o p e r a t i o n  m a y  c o n t i n u e  u n d e r  the permit after 
the e x p i r a t i o n  date until a final a d m i n i s t r a t i v e  d e c i s i o n  on 
the r e n e w a l  is made.

090 A l l o w s  the C o m m i s s i o n e r  to set a fee sche dule for a n e w  permit, 
permit renewal, or t r a n s f e r  permit, appli c a t i o n s ;  requires that 
the fees not exceed the a c tual or a n t i c i p a t e d  costs of r e v i e w i n g  
the application.

100 R e q u i r e s  the public filing of p e r m i t  a p p l i c a t i o n s  and copies 
of all m a t e r i a l s  filed u nder this chapter; w i t h  the e x c e p t i o n  
of d e s i g n a t e d  c o n f i d e n t i a l  information.

110 R e q u i r e s  the C o m m i s s i o n e r  to adopt r e g u l a t i o n s  r e l a t i n g  to 
the c o n t e n t s  of permit a p p l i c a t i o n s  c o n s i s t e n t  w i t h  the 
r e q u i r e m e n t s  of the federal program. T h e s e  must take into 
a c c o u n t  the u nique m i n i n g  and e n v i r o n m e n t a l  condi t i o n s  of 
A l a s k a .

120 E s t a b l i s h e s  small o p e r a t o r  a s s i s t a n c e  for c e rtain l a b o r a t o r y  
w o r k  at no cost. This is for o p e r a t i o n s  w h i c h  will pro duce 
u n d e r  100,000 tons of coal annually.

130 Provi d e s  for public notice of p e n d i n g  a p p l i c a t i o n s  for 
surface coal m i n i n g  and r e c l a m a t i o n  permits.

140 A l l o w s  a p erson who may be a d v e r s e l y  a f f e c t e d  by the p r o p o s e d  
o peration, as well as federal, state or m u n i c i p a l  agencies, 
to file w r i t t e n  comments and o b j e c t i o n s  to the a p p l i c a t i o n  
w i t h i n  31 days. Such persons mus t r e quest an informal c o n f e r e n c e  
to discuss their comments or o b j e c t i o n s  w i t h  the Department.

The C o m m i s s i o n e r  is r e q u i r e d  to issue a d e c i s i o n  r e g a r d i n g
che p ermit a p p l i c a t i o n  w i t h i n  60 days of the informal conference,
or as p r o v i d e d  in Section .180 below.
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.150 P r o v i d e s  for f ormal h e a r i n g s  r e g a r d i n g  the C o m m i s s i o n e r ' s  
d e c i s i o n  o n  the p e r m i t  a p p l i c a t i o n  u p o n  r e q u e s t  of the 
a p p l i c a n t  or any p e r s o n  w h o  m a y  be a d v e r s e l y  a f f e c t e d  w i t h i n  
30 days a f t e r  the request. The C o m m i s s i o n e r  m a y  grant t e m p o r a r y  
r e l i e f  p e n d i n g  his final d e c i s i o n  w h e n  c i r c u m s t a n c e s  warrant.

.160 R e q u i r e s  that b e f o r e  a p e r m i t  c an be issued, the appl i c a n t  
m u s t  f u r n i s h  a p e r f o r m a n c e  b o n d  c o n d i t i o n e d  on faithful 
p e r f o r m a n c e  of the r e q u i r e m e n t s  of this s t at ute and the 
permit. The b o n d  m u s t  be s u f f i c i e n t  to a s s u r e  c o m p l e t i o n  of 
the a p p l i c a n t ' s  r e c l a m a t i o n  p l a n  by the D e p a r t m e n t  in the 
event of a forfeiture. In lieu of a bond, the C o m m i s s i o n e r  m a y  
ac c e p t  c a s h  or n e g o t i a b l e  b on ds or c e r t i f i c a t e s  of deposit 
or the D e p a r t m e n t  m a y  a c c e p t  a s e l f - b o n d  u n d e r  f utu re r e g u l a t i o n s  
to a s s u r e  f i n a n c i a l  solvency. The a m o u n t  of the b o n d  m a y  be 
a d j u s t e d  for g o o d  cause, i n c l u d i n g  c h a n g e s  a f f e c t i n g  land 
areas and costs of recl amation.

.170 C o n t a i n s  p r o v i s i o n s  g o v e r n i n g  r e l e a s e  of p e r f o r m a n c e  bonds.
The a p p l i c a n t  m u s t  give n o t i c e  of its r e q u e s t  for r e l e a s e  of 
bond, and the D e p a r t m e n t  m u s t  c o n d u c t  an i n s p e c t i o n  and 
e v a l u a t i o n  of the r e c l a m a t i o n  w o r k  involved. Provides for 
staged  r e l e a s e  of the bond, d e p e n d i n g  on the degre e of 
r e c l a m a t i o n  w o r k  c o m p l e t e d  and the C o m m i s s i o n e r ' s  evaluation. 
Pe rsons w h o s e  legal interests m a y  be a d v e r s e l y  affected, and 
g o v e r n m e n t a l  agencies, m a y  file o b j e c t i o n s  to the release  of 
bond and r e q u e s t  a hearing, as m a y  an a p p l i c a n t  w h o s e  request 
for bond r e l e a s e  has been denied.

.180 R e q u i r e s  the C o m m i s s i o n e r  to make a d e c i s i o n  on a permit 
a p p l i c a t i o n  w i t h i n  120 days a f t e r  receipt, w h i c h  m a y  be 
e x t e n d e d  by an a d d i t i o n a l  60 days u p o n  r e c e i p t  of a d d i t i o n a l  
i n f o r m a t i o n  r e q u i r e d  for a decision. This sec tion sets out 
the basic c r i t e r i a  for a p p r o v a l  of an appl ication. A permit 
m a y  not be i ssued if the a p p l i c a n t  is c u r r e n t l y  in v i o l a t i o n  
of e n v i r o n m e n t a l  s t a n d a r d s  r e g a r d i n g  s u r f a c e  coal m i n i n g  
o p e r a t i o n  w h i c h  it o p e r a t e s  in the U n i t e d  States or if the 
a p p l i c a n t  has had a d e m o n s t r a t e d  p a t t e r n  of w i l l f u l  v i o l a t i o n s  
of this chapter.

.190 Deals w i t h  r e v i s i o n s  and transfers of permits. The C o m m i s s i o n e r  
is r e q u i r e d  to e s t a b l i s h  g u i d e l i n e s  for d e t e r m i n i n g  the extent 
of r e v i s i o n  for all permit a p p l i c a t i o n  r e q u i r e m e n t s  and 
procedures, i n c l u d i n g  n o t i c e  of hearing.

A p e r m i t  can not be transferred, a s s i g n e d  or sold w i t h o u t  
w r i t t e n  a p p r o v a l  of the Commi ssioner. A  s u c c e s s o r  may 
co n t i n u e  the o p e r a t i o n  until the t r a nsfer  a p p l i c a t i o n  is 
g r a n t e d  or d e n i e d  and m e e t s  the r e q u i r e m e n t s  of this section.

.200 R e q u i r e s  e x p l o r a t i o n  a c t i v i t y  to be c o n d u c t e d  only a c c o r d i n g  
to r e g u l a t i o n s  a d o p t e d  by the C o m missioner . The r e gulati ons 
m u s t  include p r o v i s i o n s  for r e c l a m a t i o n  of excavations, roads, 
drill holes, and the r e m o v a l  of f a c i l i t i e s  and equipment.

---------------------- --

-3-



-4- SB 843

U n d e r  a coal e x p l o r a t i o n  p e r m i t  no m o r e  than  250 tons c an be 
r e m o v e d  w i t h o u t  s p e c i f i c  w r i t t e n  a p p r o v a l  of the C o m m i s s i o n e r .

.210 W i t h i n  120 days a f t e r  the e f f e c t i v e  d a t e  of this chapter, the 
C o m m i s s i o n e r  is r e q u i r e d  to p r o p o s e  r e g u l a t i o n s  c o n s i s t e n t  
w i t h  the e n v i r o n m e n t a l  p e r f o r m a n c e  s t a n d a r d s  of the F e d e r a l  
law. The r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  this c h a p t e r  for b o t h  
s u rface coal m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s  ar.d surface 
e f f ects of u n d e r g r o u n d  m i n i n g  m u s t  i n clu de a p p r o p r i a t e  a d j u s t m e n t s  
to m e e t  the c o n d i t i o n s  in Alaska.

.220 R e q u i r e s  the surface e f f e c t s  of u n d e r g r o u n d  m i n i n g  be r e g u l a t e d  
in a s i m i l a r  f a shion to s u rf ace coal m i n i n g  operations. The 
C o m m i s s i o n e r  can s u s pend u n d e r g r o u n d  coal m i n i n g  a c t i v i t i e s  
in p o p u l a t e d  areas if there is an i m m i n e n t  d a n g e r  to the 
i n h a b i t a n t s .

.230 P r o v i d e s  the b a s i c  a u t h o r i t y  for the D e p a r t m e n t  to inspect
and m o n i t o r  operations. The C o m m i s s i o n e r  m a y  r e q u i r e  a p e r m i t t e e  
to: m a k e  m o n t h l y  reports, install, use and m a i n t a i n  n e c e s s a r y  
m o n i t o r i n g  e q u i p m e n t  or m e t h o d s  and o t h e r  i n f o r m a t i o n  r e l a t i n g  
to the o p e r a t i o n  as the C o m m i s s i o n e r  c o n s i d e r s  r e a s o n a b l e  and 
n ecessary. The C o m m i s s i o n e r  can i n s p e c t  the operation. The 
i n s p e c t i o n s  are to occur on an i r r e g u l a r  basis. I nspect ions 
are to o c c u r  w i t h o u t  p ri or notice, the i n s p e c t o r  m u s t  n o t i f y  
the p e r m i t t e e ' s  r e p r e s ent ative, on the site, u p o n  his arri val 
and invite  the r e p r e s e n t a t i v e  to a c c o m p a n y  h i m  d u r i n g  the 
inspection. The i n s p e c t o r  is r e q u i r e d  to file a r e port 
about the inspection.

.240 Sets forth the D e p a r t m e n t ' s  basic e n f o r c e m e n t  authority. A 
v i o l a t i o n  of this c h a p t e r  or permit w h i c h  causes imminent 
d a n g e r  to public h e a l t h  or safety or w h i c h  threat ens 
s ignificant, imminent e n v i r o n m e n t a l  harm, r e q u i r e s  the i n s p ector 
to issue a c e s s a t i o n  order for the w h o l e  o p e r a t i o n  or that 
p o r t i o n  c a u s i n g  harm. The order  r e m a i n s  in e ffect u nti l further 
D e p a r t m e n t a l  action. If a v i o l a t i o n  cited does not cause 
immin e n t  danger, a n o t i c e  of v i o l a t i o n  is issued.

C e s s a t i o n  or ders and n a t i c e s  of v i o l a t i o n  are subject to 
a p p e a l s  and full due p r ocess h e a r i n g s  by p e r s o n s  w h o  m a y  
be a d v e r s e l y  affected. The C o m m i s s i o n e r  is a u t h o r i z e d  to 
r e q u e s t  the A t t o r n e y  G e n e r a l  to i n s t itute a civl a c t i o n  
for relief. There are D r o v i s i o n s  g o v e r n i n g  j u d i c i a l  r e v i e w  
of these actions.

.250 P r o v ides for both civil and c r i m i n a l  p e n a l t i e s  for v i o l a t i o n s  
of this c h a p t e r  and permits. Civil p e n a l t i e s  are m a n d a t o r y  
for c e s s a t i o n  o rders (may not e x c e e d  $5,000), but d i s c r e t i o n a r y  
for n o t i c e s  of v i o l a t i o n  W i l l f u l  and k n o w i n g  v i o l a t i o n s  are 
class C felonies (NOTE: $50, 000 fine and 5 years jail). F a i l u r e  
to c o r r e c t  a v i o l a t i o n  d u r i n g  the p e r i o d  of time p e r m i t t e d  by 
the n o t i c e  or subseq u e n t  e x t e n s i o n  r e q u i r e s  a $750 per day 
p e n a l t y .
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260 R e q u i r e s  the C o m m i s s i o n e r  to use c o m p e t e n t  and s c i e n t i f i c a l l y  
s o u n d  d a t a  in d e t e r m i n i n g  lands u n s u i t a b l e  for all or c e r t a i n  
types of s u r f a c e  coal operations. It allows a p e r s o n  w i t h  a 
legal i n t e r e s t  w h i c h  m a y  be a d v e r s e l y  a f f e c t e d  to p e t i t i o n  the 
C o m m i s s i o n e r  to h a v e  areas d e s i g n a t e d  u n s u i t a b l e  for all or 
c e r t a i n  types of coal mining. A r e a s  m u s t  be d e s i g n a t e d  
u n s u i t a b l e  if the C o m m i s s i o n e r  d e t e r m i n e s  that r e c l a m a t i o n  in 
the a r e a  in q u e s t i o n  is n o t  t e c h n o l o g i c a l l y  feasible. There 
are four d i s c r e t i o n a r y  c r i t e r i a  for d e s i g n a t i n g  land unsuitable . 
M i n i n g  is p r o h i b i t e d  in p r o t e c t e d  areas (subject to e x i s t i n g  
r i g h t s ) ; N a t i o n a l  P a r k  System, N a t i o n a l  W i l d l i f e  R e f u g e  System, 
N a t i o n a l  S y s t e m  of Trails, N a t i o n a l  W i l d e r n e s s  P r e s e r v a t i o n  
System, W i l d  a n d  Scenic Rivers System, N a t i o n a l  R e c r e a t i o n  
Areas, p u b l i c l y  o w n e d  parks, h i s t o r i c  sites, 100 feet of p u b l i c  
roads, 300 feet of o c c u p i e d  dwelling, p u b l i c  building, school, 
church, c o m m u n i t y  or i n s t i t u t i o n a l  building, p u b l i c  p a r k  or 
100 feet of a cemetery.

270 P r o v i s i o n  r e g a r d i n g  a b a n d o n e d  m i n e  lands in order to ensure 
s tate p a r t i c i p a t i o n  in the f e deral A b a n d o n e d  M i n e  R e c l a m a t i o n  
Fund. T h e  Fund  is for the r e c l a m a t i o n  of land a d v e r s e l y  
a f f e c t e d  b y  past coal m i n i n g  practices. Cont ains the 
a d m i n i s t r a t i v e  a u t h o r i t y  to e s t a b l i s h  priorities, d e s i gn ate 
e l i g i b l e  lands, submit r e c l a m a t i o n  plans and a n n u a l  pro jects 
to the D e p a r t m e n t  of I n t erior and a d m i n i s t e r  funds received.

230 D e f i n e s  e l i g i b l e  lands as those w h i c h  w e r e  m i n e d  or a f f e c t e d  
b y  coal mining, left in an i n a d e q u a t e  r e c l a m a t i o n  status, and 
for w h i c h  there is no c o n t i n u i n g  r e c l a m a t i o n  r e s p o n s i b i l i t y  
u n d e r  law.

290 Gives the D e p a r t m e n t  p o w e r  to e n t e r  onto p r o p e r t y  for
r e c l a m a t i o n  purposes. Does not create n e w  r i g h t s  of a ction 
or e l i m i n a t e  e x i s t i n g  immunities.

300 A u t h o r i z e s  the C o m m i s s i o n e r  to a c q u i r e  a b a n d o n e d  mine areas
for r e c l a m a t i o n  p u r p o s e s  and to d i s p o s e  of such p r o p e r t y  when: 
it is n e c e s s a r y  for s u c c e s s f u l  reclamation, in the public 
interest, serve recre a t i o n a l ,  historic, conservation, open space, 
and to m e e t  e m e r g e n c y  situations. The C o m m i s s i o n e r  shall pay 
the fair m a r k e t  v a l u e  of the property. The C o m m i s s i o n e r  can 
sell the p r o p e r t y  if it is s u i t a b l e  for industrial, commercial, 
r e s i d e n t i a l  or r e c r e a t i o n a l  development. The sale has to be 
c o n s i s t e n t  w i t h  any state and local land use plans.

310 Req uires the C o m m i s s i o n e r  to place a lien u p o n  state funded 
r e c l a i m e d  p r o p e r t y  for the i n c r e a s e  in fair m a r k e t  value, 
e x e m p t e d  are p r o p e r t i e s  o w n e d  b e f o r e  May 2, 1977, the owner 
a i d  n o t  c o nse nt to, p a r t i c i p a t e  in, or e x e r c i s e  c o n tro l over the 
su r f a c e  o p e r a t i o n  w h i c h  n e c e s s i t a t e d  the project. A person 
a f f e c t e d  by this s e c tion m a y  p e t i t i o n  for a h e a r i n g  w i t h i n  
60 days a fte r the lien is recorded.

320 A u t h o r i z e d  the f i lling of v o i d s  and s e a l i n g  tunnels w i t h  m o n e y  
from the A b a n d o n e d  Mine L a n d  Fund.

330 A u t h o r i z e d  e m e r g e n c y  e n t r y  w i t h o u t  prior n o t i c e  onto land to
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abate an e m e r g e n c y  w h i c h  c o n s t i t u t e s  a d a n g e r  to the p u blic 
h e a l t h  a n d  s afety

.340 The C o m m i s s i o n e r  m a y  r e q u e s t  the A t t o r n e y  G e n e r a l  to i n i t i a t e  
a c t i o n  for an i n j u n c t i o n  to r e s t r a i n  any i n t e r f e r e n c e  w i t h  
the e x e r c i s e  of the r i g h t  to enter or w o r k  d e s c r i b e d  in 
.270 - .340. A u t h o r i z e s  the State to c o n s t r u c t  and o p e r a t e  
p lant s for c o ntrol and treat m e n t  of w a t e r  p o l l u t i o n  f r o m  
m i n e  d r a i n a g e  in c o m p l i a n c e  w i t h  the F e d e r a l  W a t e r  P o l l u t i o n  
C o ntrol Act.

.900 Specif ies that the r e q u i r e m e n t s  of this c h apter  a p p l y  to 
g o v e r n m e n t  agencies, i n c l u d i n g  p u b l i c l y - o w n e d  utilities.

.910 Exempts f r o m  this c h a p ter e x t r a c t i o n  of coal for n o n - c o m m e r c i a l  
use of the land owner or lessee, c o m m e r c i a l  coal o p e r a t i o n s  
w h i c h  a f f e c t  2 acres or less and coal e x t r a c t i o n  as part of 
g o v e r n m e n t - f i n a n c e d  c o n s t r u c t i o n .

.920 A u t h o r i z e s  depart u r e s  f r o m  the e n v i r o n m e n t a l  p e r f o r m a n c e  
standards for e x p e r i m e n t a l  p r a c t i c e s  of l i mited size and 
w h i c h  do not down grade the environment al, p ub lic h e a l t h  or 
safety s t a n dards of the program. This p r o v i s i o n  needs 
a p p r o v a l  of the U. S. D e p a r t m e n t  of Interior.

.930 P r o vides that this c h apter does not a f f e c t  a p e r s o n ' s  w a t e r  
rights and that any impair m e n t  of w a t e r  supply mus t be 
r e m e d i e d  by the operator.

.940 P r o vides a u t h o r i t y  for the C o m m i s s i o n e r  to r e quire training, 
e x a m i n a t i o n  and c e r t i f i c a t i o n  of blasters.

.950 Creates a civil cause of a ction on b e h a l f  of p e r s o n s  who may 
be a d v e r s e l y  a f f e c t e d  by a failure to c o m p l y  w i t h  the c h a p t e r  
ag ainst both the state a g e ncies and a l l e g e d  violators. A 
person c o m m e n c i n g  action under  this section m u s t  give 60 days 
notice  and the action can only be f iled in the j u d i c i a l  d i s t r i c t  
in w h i c h  the o p e r a t i o n  is located,

.960 Provides that any p r o v i s i o n  of this c h a pter w h i c h  the S e c r e t a r y  
of I nterior d e t e r m i n e s  to be i n c o n s i s t e n t  with the f e deral Act 
is invalid. Also, r e q uires the C o m m i s s i o n e r  to r e v i e w  all 
changes m a d e  in the f e deral Act or regulations, and to m a k e  
ap p r o p r i a t e  r e c o m m e n d a t i o n s  as to w h e t h e r  or not the State 
p r o g r a m  s h ould be changed.

.970 Provides that this c h a p t e r  is not to be i n t e r p r e t e d  to m o d i f y  any 
e x i s t i n g  state agency's powers over coal leases and e x p l o r a t i o n  
permits, e x c ept as s p e c i f i c a l l y  p r o v i d e d  by this c h a p t e r  and 
im p l e m e n t i n g  regulations. This sect ion also r e q u ires that the 
pr o v i s i o n s  of this c h a p t e r  are a p p l i c a b l e  to lands c o n v e y e d  out 
of federal ownership.



-7- SB 843

.975 Is the s e v e r a b i l i t y  clause.

.980 M a k e s  the A d m i n i s t r a t i v e  P r o c e d u r e  Act a p p l i c a b l e  to this 
chapter u n less o t h e r w i s e  provided.

.985 Cites the short title of the c h a p t e r  as the " A l a s k a  Surface 
Coal M i n i n g  Control and R e c l a m a t i o n  A c t . "

.990 Is the d e f i n i t i o n s  section.

Se c t i o n  2. R e q uires a p p l i c a t i o n s  to be s u b m i t t e d  u n d e r  this
c h apt er w i t h i n  2 m o n t h s  after the date the state p r o g r a m  is 
ap p r o v e d  by the S e c r e t a r y  of Interior, and r e q u i r e s  the 
C o m m i s s i o n e r  to process  such an a p p l i c a t i o n  w i t h i n  8 months 
after the S e c r e t a r y ' s  approval.

S e c t i o n  3. R e s er ves the right of the state to c o ntest the
co n s t i t u t i o n a l  or s t a t u t o r y  v a l i d i t y  of any of the r e g u l a t i o n s  
issued under the federal act.

S e cti on 4. Requires the C o m m i s s i o n e r  to adopt r e g u l a t i o n s
under the A d m i n i s t r a t i v e  Procedure Act. The r e g u l a t i o n s  
do not take effect until the e f f e ct ive date of S e c t i o n  1.

S e c t i o n  5. Pr ovides that Sections 1 and 2 b ec ome e ffec t i v e
upon appro v a l  of the state p r o g r a m  by the S e c r e t a r y  of 
I n t e r i o r .

S e cti on 6. Provides that S e c tions 3 and 4 b e c o m e  e f f e ctive
i m m e d i a t e l y .
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THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE

FISCAL NOTE

I .  REQUEST
Sill/Resolution No.__________ ____________________________________________
Title Alaska Surface Coal Mining Contra.! and P.ec 1 arration Act 
Requested by_____________________________________________________Date______

II. FISCAL DETAIL 
Agency Affected_ Department of Natural Resources

Program Category Affected Haraoement of Qgcnurces
SRU, Program, Or. Subprogram(s) Affected Mineral D e v e l o p m e n t ______________
(Notei If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 CO£ FY 85 FY 86 FY 87
100 PERSONAL SERVICES 1=7 1 . 15 7 . 1 20 0 . 2 . 2 0 0 . 2 20 0 . 2
200 TRAVEL I s . d 2 0 . 9 $.1 49 . 5 5 4 . 5
200 CONTRACTUAL 37=. 0 aon 7 non 1 4 2 3 . 7 . 467 1
400 COMMODITIES 1,0. . i i 1 . 5 1.6 1 . 3
500 EQUIPMENT 1.7. n in n 7 q 7 . 0 7 0
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 56 5 . 9 6 7 9 . 4 6 4 2 . 3 6 8 4 . 4 72 8 . 2

FUNDING (Thousands of Dollars)

GENERAL FUND 1 = 1 9 ■,CQ 0 ion 7 on? c 91 *5 0
FEDERAL FUNDS 402.'5 417.1} 447.6 517 > '
OTHER (Specify Source)

POSITIONS

FULL TIME 4 1 c c
PART TIME
TEMPORARY

III. ANALYSIS (Sen Fiscal Note Preparation Instruction, Section III)

See Attachment

IV .  DATE 2 / 9 / 8 2 .
Original! Legislative Finance 
ce: 3udqet ai.d Management

PREPARED 3Y 
ACENCY 
PHONE

Prime Sponsor (First legislator Mamed) 
23-001 (Rev. 12/81)



DEPARTM ENT OF NATURAL RESOURCES
O FF IC E  O F  1H E  CO H H IS S IO K EK

JAY S. HAMMOND, GOVERNOR

POUCHM
JUNEAU, ALASKA  99811 
PHONE:

M a r c h  26, 1982

To: S e n a t e  R e s o u r c e s  Cc. ,

p m j  A e -
From: M a r k  W i t t o w  and H o w a r d  R o i t m a n

R e : A m e n d m e n t  to SB 843 c o n c e r n i n g  the escrow of civil p e n a l t y
p r o v i s i o n  r e q u i r e d  b y  the federal O f f ice of Surface Mining.

The f o l l o w i n g  l a n guage w o u l d  likely meet the concern e x p r e s s e d  
by the O f f i c e  o f  Sur face M i n i n g  r e g a r d i n g  the o m i s s i o n  of p r e p a y m e n t  
of a p r o p o s e d  civil p e n a l t y  into e s c r ow^ as r e q u i r e d  b y  S e c t i o n  
518(c) of the SMCRA. The s u g g este d language is p a t t e r n e d  after 
a s i m i l a r  p r o v i s i o n  in the approv ed W y o m i n g  state program.

Page 32, line 25. A d d  t:o the end of p a r a g r a p h  (b) :

"If the p e r s o n  w i s h e s  to contest either the amount o f  the p e nalty 
or the fact of the violation, the p e r s o n  must  submit a bond equal 
to the p r o p o s e d  p e n a l t y  amount at the time he files his a p p l i c a t i o n  
for review. The b o n d  shall be c o n d i t i o n e d  for the s a t i s f a c t i o n  of 
the p e n a l t y  in full if the c o m m i s s i o n e r ' s  d e t e r m i n a t i o n  as to the 
o c c u r r e n c e  of the v i o l a t i o n  an»_ the assess m e n t  of a p e n a l t y  are 
affirmed. The a p p l i c a t i o n  for r e v i e w  is e f f e c t i v e  w h e n  the bond 
is a p p r o v e d  b y  the commissioner. If the bond is not approved, 
the p e r s o n  c h a r g e d  w i t h  the p e n a l t y  has ten days to f o r war d the 
p r o p o s e d  a mount to the c o m m i s s i o n e r  for p l a c e m e n t  in an e scrow 
a c c o u n t  in o r d e r  to m a k e  the p e t i t i o n  e f f e c t i v e . "



Howard Roitman
Attorney 

Surface Mining Consultant

March 19, 1982 

MEMORANDUM

TO: Mark Wittow

SU. JECT: Amendments to Senate Bill 843

I recommend that the following amendments be made to Senate Bill 843:

1. Page 34, line 6. End the sentence after the word "continues." A 
new sentence introductory phrase should be inserted immediately 
after: "Such period continues until"

The Attorney General's office attempted to clarify some awkward phrasing 
in the House Bill, but in the process reversed the meaning of this 

section. The mandatory dally penalty kicks In only after the abatement 
period, as extended by the actions described in (h)(1) and (2) expires. 
As presently written, the $750/day penalty applies during the period 
describe in (h)(1) and (2).

2. Page 30, line 10. Insert the following between the words "violator" 

and "within": **The Commissioner shall hold the conference at a location 
which allows the permit area to be viewed during the confe*ence. The 

Commissioner shall issue a written order affirming, modifying, vacating, 
or terminating the cessation order..."

This is part of the language wnich got juxtaposed In the House Bill, 
and disappeared in the Senate Bill. I suppose the first sentence 

could be covered by regulations. The present sentence dosen1t make 

sense in requiring waiver of the conference within five days of the 
conference a;id should he changed.

3. More in che area of typos:

Page 2, line P .  THe word should be "within" rather than "with."
Page 30, line 12. Add the word "oi" between "administrative" and 

"jud ic ia I."

4. With regard to the OSM letter, we could make the following changes:

Comment 7* We could change the reference as they suggest, but I think 
the present reference should be sufficient since both refer to judicial 
reveiw provisions.

Comment 10. I sugge'-'- changing the word "irreparable" to "reparable" 

on page 49, line 5. Ihts would be the simplest way to meet this 
concern.

2225 Birch • Denver, Colorado 80207 • (303) 322-1955 
2607 Palmer Court • Anchorage, Alaska 99504 • (907) 276-2653, ext. 159, 337-0052
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/-O' S. HAMMOND, GOVERNOR

DEPAHTMENT OF NATURAL RESOURCES
Off/ff Of THE COMMISSIONED

POUCH M
JUNEAU, A LA SK A  99871 
PHONE:

March 25, 1982

The H o n o r a b l e  Bettye F a h r e n k a m p  
Alaska State Senate 
Pouch "V"
Juneau, A l a s k a  99811 

Dear S e n a t o r  Fahrenkamp:

Re: A m e n d m e n t s  to SB 843

Thank y o u  for the timely and c a r e f u l  c o n s i d e r a t i o n  of SB 843 
by the S enate Resour ces Committee. I w o u l d  a p p r e c i a t e  the 
Committee's c o n s i d e r a t i o n  of several a m e n d m e n t s  that e ither 
make techni cal corrections to the b i l l  or that h e l p  r e duce 
u n n e c e s s a r y  conflicts among state agencies c o n c e r n i n g  the 
legislation.

We have d i s c u s s e d  these p r o p o s e d  amendm e n t s  w i t h  Phil 
Holdsworth, w h o  has e x p r e s s e d  no oijection. Due to time 
constraints, w e  have n o t  r e v i e w e d  the ame ndm e n t s  w i t h  coal 
operators or p u b l i c  interest groups. U n d e r  the same time 
constraints, w e  h a v e  r e v i e w e d  these a m e n d m e n t s  w i t h  
i n t e r e s t’d state a g e nc ies and have o b t a i n e d  their 
prelimin ary a p p r o v a l  of the bill if a m e n d m e n t  n u m b e r  3 is 
adopted. The amendments, w i t h  our explanation,  are set out 
below.

1. P age 34, line 6 . End the sente n c e  a f t e r  the w o r d  
"conti n u e s T "  A  n e w  i n t r o d u c t o r y  p h r a s e  s h o u l d  be 
inserte d i m m e d i a t e l y  after " c o n t i n u e s :" " S u c h  p e r i o d  
continues until"

The D e p a r t m e n t  of Law a t t e m p t e d  to c l a r i f y  some a w k w a r d  
p h r a s i n g  in the House Bill, but in the p r o c e s s  reversed  
the m e a n i n g  of this section. T h e  m a n d a t o r y  d aily 
p e n a l t y  k ic ks in only after the a b a t e m e n t  period, as- 
ex t e n d e d  by the actions d e s c r i b e d  in (h) (1) and (2) 
expires. As p r e s e n t l y  written, the $ 7 5 0 / a a y  p e n a l t y
applies d uri ng the period  d e s c r i b e d  in (h) (1) and (2;.

2* P a ge 30, line 1 0 . Insert the f o l l o w i n g  b e t w e e n  the 
words v i o l u ^ c r "  and "within": "The C o m m i s s i o n e r  shall
hold the c o n f e r e n c e  at a l o c a t i o n  w h i c h  allows the



T h e  H o n o r a b l e  B ett ye F a h r e n k a m p
M a r c h  25, 1982
Page 2

p e r m i t  area to b e  v i e w e d  d uring the conference. The 
C o m m i s s i o n e r  shall issue a w r i t t e n  order affirming, 
m o d i f y i n g ,  vacating, or t e r m i n a t i n g  the c e s s a t i o n  
o r d e r . .."

This part of the langu a g e  was j u x t a p o s e d  in the H o u s e  
Bill, and w a s  i n a d v e r t e n t l y  left out of the S e nate 
Bill. A l t h o u g h  the first sentence c o u l d  be c o v e r e d  by 
r e gulation s, the p r e s e n t  sentence, r e q u i r i n g  w a i v e r  of 
the c o n f e r e n c e  w i t h i n  five days of the conference, does 
no t  m a k e  any sense a n d  s hou ld be changed.

3. Page 46, line 2 7 . D e l e t e  the p h r a s e  " w i t h  r e g a r d  
to the i s s uance  and a d m i n i s t r a t i o n  of coal leases and 
e x p l o r a t i o n  p e r m i t s , "  and r e p lace w i t h  "to enforce laws 
and r e g u l a t i o n s  w i t h i n  its j u r i s d i c t i o n . "

P a g e  47, line 2. A f t e r  " u n d e r  it," add a n e w  s e n te nce 
to read: "The c o m m i s s i o n e r  shall c o o r d i n a t e  p e r m i t t i n g  
e f f o r t s  to p r e v e n t  u n n e c e s s a r y  d u p l i c a t i o n  in p e r m i t  
r e v i e w . "

This a m e n d m e n t  w o u l d  clarify the role and 
r e s p o n s i b i l i t i e s  of other state a g e ncies for coal 
operati ons, and s a t i s f y  several of the concerns 
e x p r e s s e d  in testi m o n y  to the Sena te Resources 
Committee. The s u g g e s t e d  language m e r e l y  clari f i e s  
w h a t  is a l r e a d y  true in fact.

4. Page 26, line 1 9 . C hange  "he" to "the 
c o m m i s s i o n e r ."

This w o u l d  c l a r i f y  the m e a n i n g  of the sentence, as "he" 
could be m i s t a k e n l y  i n t e r p r e t e d  to r efer to the 
operator.

5. Pa ge 49, line 5 . Change the w o r k  " i r r e p a r a b l e "  to 
"reparable.

This change w o u l d  satisfy concerns e x p r e s s e d  by the 
federal  O f f i c e  of Surface  Mining. A l t e r n a t i v e l y ,  the 
w o r d  " i r r e p a r a b l e "  could simply be removed. As 
c u r r e n t l y  written , the d e f i n i t i o n  is incorrect.

6. A d d  two n e w  sections at the end of the bill to 
reac*:



T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p
M a r c h  25, 1982
P a g e  3

"* S e c t i o n  7. AS 41.45.970, as e n a c t e d  in S e c t i o n  1 of 
this Act, is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to 
read:

(c) T h e  r e q u i r e m e n t s  of AS 4 4 , 6 2 . 6 3 2  - 638 do not 
a p p l y  to a c tions g o v e r n e d  b y  this chapter.

* S e c t i o n  8. S e c t i o n  7 of this A c t  takes e ffect on the 
e f f e c t i v e  date of a v e r s i o n  of SB 84, "Ar. A c t  r e l a t i n g  
to p r o c e s s i n g  of p e r m i t s  b y  st ate age nci e s . "

F e d e r a l  r e q u i r e m e n t s  p r e v e n t  us from b e i n g . a b l e  to 
in clude the surface m i n i n g  p r o g r a m  in the p e r m i t  r e f o r m  
legislation.

7. Page 2, line 1 7 . C h a n g e  "with" to "within".
Page 30, line T2. Insert "or" b e t w e e n  

" a d m i n i s t r a t i v e "  and " j u d i c i a l . "

T hese are t y p o g r a p h i c a l  errors.

One othe r p o s s i b l e  change is w o r t h y  of discussion. The 
M a r c h  19, 1982 letter from the D e p a r t m e n t  of the I n t e r i o r ' s  
Office of S u rface  M i n i n g  raises one serious c o nce rn in 
r e g a r d  to the State's p r o p o s e d  s u rface m i n i n g  law:

" W i t h  one m a j o r  exception, w e  b e l i e v e  the bill m e e t s  
the standards for State p r o g r a m  l e g i s l a t i o n  r e q u i r e d  in 
the S u rface M i n i n g  C o n t r o l  and R e c l a m a t i o n  Act ( S M C R A ) , 
30 U.S.C, 1201 et s e q .

S e c t i o n  41.45.250(b) does not r e quire the p r e p a y m e n t  of 
a p r o p o s e d  civil p e n a l t y  into e s c r o w  as r e q u i r e d  by 
S e c t i o n  518(c) of SMCRA. This p r o v i s i o n  is an 
e s s e n t i a l  part of all State p r o g r a m s  w h i c h  m u s t  be 
i n c l u d e d  in the State law. We u r g e  you to include this 
s t a t u t o r y  p r o v i s i o n . "

Coal o p e r a t o r s  in all o t h e r  parts of the U n i t e d  States are 
subject to this requirement. We o r i g i n a l l y  did not include 
the p r o v i s i o n  b e c a u s e  we felt it was o n erous and a denial of 
due process. However, it is clear that the p r o v i s i o n  
r e q u e s t e d  by OSM must be inclu d e d  if the State is to have 
its surface m i n i n g  p r o g r a m  approved. W e  therefore r e c o m m e n d  
its inclusion in your Pvesources C o m m i t t e e  S u b s t i t u t e  for SB 
843. On the other hand, we w o u l d  also r e c o m m e n d  that 
li t i g a t i o n  funds be inclu ded in the fiscal n o t e  to enable 
the State to m o u n t  a timely legal c h a l l e n g e  to the federal
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provision. W e  are in the p r o cess of discu-. sing this issue 
w i t h  the coal o p e r a t o r s  and d e v e l o p i n g  s a t i s f a c t o r y  language 
to p r e s e n t  to y o u  on Friday.

Al l  of the other comm ents in the M a r c h  19 O S M  l etter  are 
ei t h e r  a d d r e s s e d  by e x i s t i n g  State law or Rules of Court, or 
w i l l  be a d d r e s s e d  b y  regulation.

T h a n k  y o u  for y o u r  h a r d  w o r k  on this i m p o rtant legislation. 

S i n c e r e l y ,
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A l aska S u r f a c e  Coal M i n i n g  P r o q r a m

py
Pedro D enton

Introduction

Al m o s t  everyone recognizes that coal m i n i n g  in A l a s k a  requires d i f f e r e n t  

t e c hnology than in the other coal p r o d u c i n g  states. A l a s k a ' s  remoteness, 

climatic extremes and sparse p o p u l a t i o n  o b v i o u s l y  p o s e  conditions n ot 
common to the other statas. The d i f f e r e n c e s  we r e  r e c o gnized by c o n g r e s s  

w h e n  it c o m m i s s i o n e d  in Section 708 of PL 95-87 a special study to d e t e r m i n e  

if any of the p r o v i s i o n s  of the law should be m o d i f i e d  b e c ause of u nique 

c o n d itions in Alaska. Partly in a n t i c i p a t i o n  of the results of this 

study and to accurately assess a p r o g r a m  by w h i c h  the State could assume 

jurisdiction over surface coal m i n i n g  in Alaska, the D e p a r t m e n t  of Natural 

R e sources started p r eparing a d r a f t  p r o g r a m  early in 1980. A  p r e l i m i n a r y  

dr a f t  of this p r o g r a m  is nearly comp l e t e  and ready for legislative, p u b l i c  

and federal review. The purpose of this p a p e r  is to give an o v e r v i e w  of 

A l a s k a ' s  p r o g r a m  develo p m e n t  p r o g r e s s  to date.

The opinions and interpretations in this p a p e r  are the author's and do not 

n e c e s s a r i l y  r e p r e s e n t  the o p i n i o n s  of the State o r  the D e p a r t m e n t  of N a t u r a l  

Resources. The pa p e r  has not be e n  reviewed by the state. The author lias 

served as p r o g r a m  develo p m e n t  c o o r d i n a t o r  for the p r o g r a m  since early in 

1930 on a special p r o j e c t  basis a n d  is not a p e r m a n e n t  employee of the 
State.

F e d e r a l Act a.id R e g u lation

The Surface M i n i n g  Control and R eclamation Act of 1977 (Public Law 95-67,

91 Stat. VI'.) (30 U.S.C. section 120! et. scg.)) is e s s e n t i a l l y  an e n v i r o n­

menta l  law d e s i g n e d  to regulate surface coal m i n i n g  on a national scale.

Its p r i m a r y  p u r p o s e  is to p r e v e n t  wa t e r  and air p o l l u t i o n  and o t h e r  

a d v erse e n v i ronmental impacts and to require that d i s t u r b e d  areas > .* 

r eclaimed to an appropriate p«ntraining use. It p e r t a i n s  to all coal mining 

reg a r d l e s s  of w h e ther the coal is on federal, state o r  p r i vate lands. Thu 

A c t  recognizes that "Lh • primary g o v e r n m e n t a l  r e s p o n s i b i l i t y  for developing, 

authorizing, issuing, ana enforcing re g u l a t i o n s  for surface m ining and 

r e c l a m a t i o n  operations" should rest w i t h  the states. The act took the power 

to regulate coal mining from the states ar.d p r o v i d e d  a m e c h a n i s m  by w l u c n  

this power can lie p artially returned to the stakes upon approval by the 

federal ''afice oi .Surface M ining (OSM) of a statu p r o g r a m  incor p o r a t i n g  m i n i m u m  
federal s t a n d a r d s .

O S M  reported in a news release dated Ma r c h  5, 1980 "Twenty four States, 

including all of the N a t i o n’s maj o r  coal producers, h a’/-.* submitted p l a n a  Vo 

a s s u m e  primary responsibility for r e g u l a t i n g  the surface effects of coal 

mining." States submitting plans were Maryland, benn.sylvan i n , Virginia,

Wear. Virginia, Kentucky, Tennessee, Alabama, Mississippi, Illinois, Indiana, 

Ohio, Arkansas, Iowa, Kansas, Missouri, Oklahoma, Texas., Lour ii.inna, Colorado, 

Montana, New Mixico, North Dakota, Utah and Wyoming. Georgia, War.hingt.on and 

Alaska, none of which a r e  considered m a j o r  p r o d u c e r s  did not s.uhmt p l a n s  by 

the March i, I960 leadline for state p r o g r a m  submittal. Cn this same news, 

release, OSM Director W a lter M. Heine noted tbit "The b o t r c m  line is approval 

by J a n u a r 1; J, 1 9 e J . ’Where programs are not appr o v e d  by that date a Federal
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p r o g r a m  is required. " T he foregoir.g s t a t e m e n t  w o u l d  see m  to i n d i c a t e  at 

F e d e r a l  r e g u l a t i o n s  w i l l  be a p p l i e d  to A l a s k a  on Jon. 3, 1981. But. 1 .ska 

h as a r gued that t.he s p e cial s t u d y  b y  the N a t i o n a l  A c a d e m y  of Scienc. icional 

A c a d e m y  o f  E n g i n e e r i n g  r e q u i r e d  b y  S e c t i o n  705 o f  the F e d e r a l  A c t  * •sld d i c t a t e  

a d i f f e r e n t  tim e  frame for A l a s k a .  T h i s  w a s  n o t e d  b y  O S M  in the M a y  16, 198 0

F e d e r a l  R e g i s t e r  w h i c h  states o n  p a g e  32330:

A l a s k a  d i d  n o t  s u b m i t  a p r o g r a m  a nd h a s  a s s e r t e d  it d o e s  n e t  h a v e

to do so a t  this time b e c a u s e  the s t u d y  of s u r f a c e  co a l  m i n i n g  in

A l a s k a  b e i n g  c a r r i e d  o u t  b y  the N a t i o n a l  A c a d e m y  o f  S c i e n c e s  p u r s u a n t  

to S e c t i o n  708 o f  the A c t  is not c o mplete. O S M  is c u r r e n t l y  e x a m i n i n g

w h a t  a c t i o n  should be t a k e n  w i t h  r e g a r d  to Alaska.

The issue has n o t  b e e n  r e s o l v e d  b u t  o b v i o u s l y  A l a s k a  c a n n o t  d e s i g n  a final

p r o g r a m  u n t i l  the r e s u l t s  c f  the 708 s t u d y  are m a d e  available. E v e n  th e n

the u n c e r t a i n t y  of w h a t  c h a n g e s  rfill b e  m a d e  to the federal a c t  c o u l d  f u r t h e r  

c o m p l i c a t e  the time schedule.

T he time frame for s u b m i t t a l  u n d e r  the A c t  is i m p o r t a n t  for A l a s k a  b e c a u s e  

the d e a d l i n e  for p r o g r a m  s u b m i t t a l  (March 3, 1980) h as p a s s e d  a nd O S M ' s

p o s i t i o n  is that if a state fails to m e e t  the d e a d l i n e  a federal p r o g r a m  m u s t

be imposed b e f o r e  the state c a n  a p p l y  for p r o g r a m  a p proval. T h i s  is a n  e x t r e m e l y  

n a r r o w  and i m p r a c t i c a l  i n t e r p r e t a t i o n  of 30 C F R  731.12, b u t  so far, the state has 

b e e n  unabl' to c h a n g e  OSM. It a p p a r e n t l y  d o e s  n o t  m a t t e r  t h a t  the 708 s t u d y  is 

a l r e a d y  o v e r  a yea r  late and that b o t h  A l a s k a  a n d  C S M  c o n s i d e r  the 70S study 

a c r i t i c a l  e l e m e n t  in d e v e l o p i n g  an A l a s k a  p r o g r a m .

T h e  f o l l o w i n g  e x c e r p t  from O S M ' s  1979 a n n u a l  r e p o r t  is a go o d  i n d i c a t o r  of 

O S M ' s  r e c o g n i t i o n  of the i m p o r t a n c e  o f  the 708 s t u d y  to d e v e l o p i n g  A l a s k a ' s  
program:

A n u m b e r  of o u t s t a n d i n g  i s s u e s  r e l a t e d  to A l a s k a ' s  p r o g r a m  m a y  hav e

to a w a i t  f o r m u l a t i o n  and r e s o l u t i o n  u n t i l  a f t e r  c o m p l e t i o n  of the

A l a s k a  S t u d y  and D e p a r t m e n t a l  r e s p o n s e  m a n d a t e d  by the Act. S t u d y  

s c h e d u l e d  for c o m p l e t i o n  by M ay 11, 1980.

It should be no t e d  t h a‘ the A c t  r e q u i r e d  the st u d y  bo c o m p l e t e d  no l a t e r  

than two ye a r s  af t e r  the d a t e  of e n a c t m e n t  or b y  Aug. 3, 1979.

T h e  F e d e r a l  Act is o n e  o f  the m o s t  c o m p l e x  and d e t a i l e d  s t a t u t e s  eve r  

written. If A l a s k a  a d o p t s  a c o m p a n i o n  law, w h i c h  it m u s t  if it w i s h e s  to 

r e g u l a t e  ccul m i n i n g  in Alaska, i t  w i l l  be one of the l o n gest s t a t u t e s  on 

the bo o k s  for su c h  a special p u r p o s e  c o n t a i n i n g  o v e r  50 pages. For instance, 

the S t a tute w h i c h  r e g u l a t e s  o i l  and g a s  o p e r a t i o n s  in Alaska, AS 31, c o n t a i n s  

o n l y  25 pages. B u t  it is the r e g u l a t i o n s  and th e i r  s e e m i n g l y  e n d l e s s  d e t a i l e d  

r e q u i r e m e n t s  for p r o c e d u r a l  m a t t e r s  that has c a u s e d  the m o s t  c r i t i c i s m .  T h e s e  

r e g u l a t i o n s  and their p r o g r a m  s u b m i t t a l  r e q u i r e m e n t s  are e x t r e m e l y  tire s o m e  to 

read and w o r k  w i t h  and r e q uire a very c u m b e r s o m e  and tin w i e l d l y  p r o c e s s  for 

approval of a state prcgran. A l a s k a ' s  d r a f t  of ..no r e g u l a t i o n s  are n e a r l y  350 

single spaced pa g e s  and this inclu d e s  m a n y  c o n s o l i d a t i o n s  w h i c h  C S M  ;r..'.y not 

approve. The s e c t i o n  on b o n d i n g  alcno c o n t a i n s  o v e r  -JO pages. In addition, 

tueia p r o b n u l y  be two to t'urec a u n d r o d  acid^ tional oaoos of e x n l a n u t o r v

m aterials. In comparison, tho A l a s k a  Oil and _*as c o n s e r v a t i o n  r e g u l a t i o n s  
c o n t a i n  on l y  35 pages.
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Mu c h  of the p r o b l e m  that the o t h e r  states hav e  h a d  is in getting v a r i a t i o n s  

from the federal regulations. The federal act p r o v i d e s  in section 101(f) that 
"because of the d i v e r s i t y  in terrain, climate, biologic, chemical and ot h e r  

p h y s i c a l  conditions in areas subject to m i n i n g  operations, the p r i m a r y  g o v e r n­
men t a l  resp o n s i b i l i t y  for developing, issuing, and e n f o r c i n g  r e g u l a t i o n s .....

sh ould rest with the states." O S M  has i m p l e mented this p o l i c y  by regula t i o n s  

un d e r  30 C F R  731.13 (called the state window) w h i c h  p r o v i d e s  for d e t . i l e d  

state justification for any state var i a t i o n s  to the federal regulations.

M a n y  states have complained tha t  the w i n d o w  is closed, b u t  one of the mos t  

interesting c h a r a c t e r i z a t i o n s  was by the U nited S t a t e s  C o u r t  of A p p e a l s  in 

a July 10, 1980 d e c i s i o n  on the Peabody Coal C o m p a n y  case. In a footnote 

to a statement that the s t atutory scheme "leaves b r o a d  di s c r e t i o n  in state 

o fficials while ensuring through federal oversight, that the minimum, 

requirement of the A c t  are achieved." they ma d e  the f o llowing comment:

The S e cretary insists that he has left this d i s c r e t i o n  intact through 

the so-called "state window" p r o v i s i o n  in the regulations. This 

section allows states to propose a l t e r n a t i v e s  that are "consistent 

w it h  the regulations" the S e cretary has issued, 30 C F R  731.13(c)(1).

The language of this provision, however, is d e c e p t i v e l y  comforting. 

Elsewhere, the r e g u l ations d e fine "consistent with" as m e a n i n g  "no 

less stringent than and meet(ing) the app l i c a b l e  pro v i s i o n s  of the 

"regulations" the S e cretary has issued. Id 730.5(b). Thus there 

is little room for states to maneuver. The "window" would be more 

a c c u r a t e l y  d e s c r i b e d  as a one w a y  mirror.

These c h a r a c t e r i z a t i o n s  could be a l a r m i n g  for A l a r k a n s  k n o wing that m i n i n g  

in Alaska wil l  r e q uire d i f f e r e n t  m i n i n g  p r actices than in the other states 

if it were not for the 703 study. The 708 study could provide an op e n  

"window" for Alaska that will allow var i a t i o n s  from the federal p r o g r a m  to 

adjust to the unique c o n ditions in Alaska. In this respect, Alaska could 

have it easier than some of tho other 'tates, but to a c c o m p l i s h  this it must 

a g g r e s s i v e l y  follow through on the study to be sure there is approp r i a t e  

resp o n s e  by the Secr e t a r y  o f  Interior and Congress.

P r o g r a m  D e v e l o p m e n t  P r o g r e s s

Alaska received a $100,000 p r o g r a m  de v e l o p m e n t  gr a n t  from OSM on M a r c h  11,

1900. Tlie actual m o n i e s  were received on April 8, 1900. The gr a n t  required 

that the state contribute $25,000 to tho projran. The grant a pplication 

was the b e g i n n i n g  of the formal p r o c e s s  to d etermine w h e t h e r  Alaska w o u l d  

assume c o n trol of surface coal mining in Alaska. Under this grant, The 

Department of Natural Resources hired the author full time early in the 

year to coordinate de v e l o p m e n t  of a state p r o g r a m  including regulations, 

statute and other p r o g r a m  submittal elements. Prior to that time several 

individuals had on a p o r t  time basis c l o se-y followed O S M  activities and 

had analyzed how the p r o g r a m  m i g h t  impact Alaska. T h e r e  was also c o n s i d e r­

able parti c i p a t i o n  in the N A S - N A K  hearings in Alaska and most of the general 

problems in applying the act and regulations were identified.
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The p r o g r a m  d e v e l o p m e n t  g r a n t  p r o v i d e d  for a c c o m p l i s h i n g  the f o l lowing: I

1. A  c o m p r e h e n s i v e  r e v i e w  of e x i s t i n g  A l a s k a  s t a t u t e s  a nd r e g u l a t i o n s

to i d e n t i f y  c u r r e n t  a u t h o r i t i e s  r e l e v a n t  to the r e g u l a t i o n  o f  ,

s u r f a c e  mining.

2. D r a f t  l e g i s l a t i o n  a n d  r e g u l a t i o n s  n e c e s s a r y  to c o m p l y  w i t h  P L  95-87.

3. R e c o m m e n d a t i o n s  for a p r o c e s s  b y  w h i c h  l a n d s  c o u l d  b e  d e t e r m i n e d  

to be s u i t a b l e  or unsuitab] e for s u r f a c e  m i n i n g .

4. R e c o m m e n d a t i o n s  for th« c o o r d i n a t i o n  of r e v i e w  and i s s u a n c e  o f

p e r m i t s  for surface c o a l  m i n e s  a m o n g  all st a t e  a n d  federal

p e r m i t t i n g  authorities.

5. A s s e m b l y  of all the e l e m e n t s  into a p r o g r a m  s u b m i t t a l  for the p u r p o s e

of a s s u m i n g  state jurisdiction. i

The p r o p o s a l  p r o v i d e d  for an a d v i s o r y  c o m m i t t e e  to be a p p o i n t e d  b y  the ; •

G o v e r n o r  to g u i d e  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  in d e v e l o p i n g  a p r o g r a m  ,

a nd in d e c i d i n g  w h e t h e r  o r  n ot the state s h ould a s s u m e  j u r i s d i c t i o n  o v e r  

surface ccal mining. T he c o m m i t t e e  was a p p o i n t e d  b y  the G o v e r n o r  in e a r l y  

A p r i l  1980 and c o n s i s t s  o f  Earl H. B e i s t l i n e  o f  the U n i v e r s i t y  of Alaska,

R i c h a r d  D o u g l a s s  of the A l a s k a  C o n s e r v a t i o n  Society, C o l e  E. M c F a r l ' u d  o f  

r. P l a c e r  A m e x  Inc., M a r g a r e t  S a g e r s e r  o f  C o o k  I n l e t  R e g i o n  Inc., J o s e p h  E.

U s i b e i i i  of U s i b e l l i  Coal M i n e  Inc. and P h i l i p  W a r i n g  o f  the K e n a i  P e n i n s u l a

Borough. Since Earl B e i s t l i n e  w a s  c h a i r m a n  o f  the NAS c o m m i t t e e  on A l a s k a n  

Coal M i n i n g  and R e c l a m a t i o n  and to avoid any p o s s i b l e  c o n f l i c t  o f  interest,

E r n e s t  N. W o l f f  h a s  s e rved cn the c o m m i t t e e  o n  h i s  b e h a l f  to the presenr. 

time. M o w  tha t  the r e p o r t  is complete, Mr. B e i s t l i n e  is b a c k  on the A d v i s o r y  

C o m mittee, aho fi r s t  c o m m i t t e e  m e e t i n g  was h e l d  on M a y  13, 19S0 ana. two 
m e e t i n g s  ha%’e bee n  h e l d  s i n c e  then .

P e r h a p s  the m a j o r  ta s k  in d e v e l o p i n g  the p r o g r a m  w as in i d e n t i f y i n g  the 

spec i f i c  federal s t a n d a r d s  and r e g u l a t i o n s  w h i c h  w e r e  n o t  a p p l i c a b l e  to A l a s k a  

a nd d e t e r m i n i n g  w h a t  c h a n g e  w o u l d  be n e c e s s a r y  for A l a ska. To a c c o m p l i s h  this 

objective, the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  i n v i t e d  a l l  state coal l e s sees 

to a w o r k s h o p  in A n c h o r a g e  on M a r c h  18, 19 a n d  80, 1980 to go t h r o u g h  the 

f e d eral r e g u l a t i o n s  w i t h  the state s e c t i o n  by s e c t i o n  i d e n t i f y i n g  the s p e c i f i c  

sect i o n s  r e q u i r i n g  a v a r i a n c e  and the need for the v a riance. A s t a t e  t e a m  

c o m p o s e d  of m e m b e r s  o f  the D e p a r t m e n t s  cf N a t u r a l  Resources, Fisi and Game 

a nd E n v i r o n m e n t a l  C o n s e r v a t i o n  w a s  f ormed to p a r t i c i p a t e  in the w o r k s h o p  and 

to d e v e l o p  r e c o m m e n d a t i o n s  for a state p o s i t i o n  o n  the p r o p o s a l s .  T h e  p r o p o s a l s  

d e v e l o p e d  at this m e e t i n g  and in s u b s e q u e n t  m e e t i n g s  o f  the state tea m  w e r e  

re v i e w e d  b y  the i n v o l v e d  state d e p a r t m e n t s  and the a d v i s o r y  c o m m i t t e e  a nd 
have b e e n  a c c e p t e d  for r e v i e w  purposes.



consid e r a b l y  shorten p r e p a r a t i o n  time. A k e y . t o  the success of this appro a c h  

is the extent to w h i c h  the 703 study will justify the need for the v a r i a n c e  
in Alaska and will p r o v i d e  the d a t a  n e c e s s a r y  b y  the r e g u l a t i o n s  to support 

a variance from the federal regulations. A  s u m mary o f  the substantive 

v a r i a n c e s  to the federal regulations is attached.

In a somewhat b a c k w a r d s  p r o c e s s  a p r o p o s e d  Alaska statute is also being 

d r a f t e d  w h i c h  w o u l d  c o n f o r m  to the r e g u l a t i o n  v a r i a n c e s  and the federal 

requirements. This is of course a v a r i a t i o n  from the n o rmal procedure, but 

in this case, it m a y  be justified by the strict federal s t andards w h i c h  leave 

v e r y  little latitude for statute or r e g u l a t i o n  drafting.

There are numer o u s  other p r o g r a m  elements wh i c h  m u s t  be d e v e l o p e d  as a par t  

of the p r o gram submittal, 33 C F R  731.14. T he m o s t  important of these relates 

to the organizational structure oi the surface m i n i n g  a u t h o r i t y  and how it 

will function, the p r o cess for d e t e r m i n i n g  lands suitable or unsuitable, and 

p e r m i t  c o o rdination and review, a co m p i l a t i o n  of e x i s t i n g  state lav/s and r e g­

ulations, a s e c t i o n - b y - s e c t i o n  c o m p a r i s o n  of p r o p o s e d  state laws and re g u l a t i o n s  

w i t h  the federal, and the p e r m i t  c o o r o i n a t i o n  and review process. The other 

s ubmittal elem e n t s  are largely nar r a t i v e  e x p l a n a t i o n s  of the r e g u l a t o r y  

p r o c e s s  p r o v i d e d  by the p r o p o s e d  state r e g u l a t i o n s  and statistical in f o r m a t i o n  

o n  Alaska p a s t  and proj e c t e d  coal activities.

It has boon p r o p o s e d  and endorsed by the A d v i s o r y  Comm i t t e e  that the surface 

m i n i n g  authority be in the Department o f  Natural Resources. The aut h o r i t y  
w o u l d  be w i t h  the Commis s i o n e r  and lie could d e l e g a t e  this a u thority to an 

a ppropriate director. The d i r e c t o r  would be s upported by a t echnical advi s o r y  

team of experts from other D e p a r tments or w i t h i n  the D e p a rtment o f  natural 

Resources. The p r o p o s e d  team w o u l d  c o n s i s t  of a hyrirologist:, gee logical 

engineer, h a b itat biologist, envir o n m e n t a l  engineer, cir q u a l i t y  engineer, 

agronomist, .orney and a coal m i n i n g  engineer. Tin: team would be available 

for permit r eview as well as special p r o b l e m s  in e n f o r c t m c n t  and administration.

The members w o u l d  serve on an as needed basis. The coal m ining e n g i n e e r  would 

b e  in charge o f  enforcing and a d m i n i s t r a t i n g  the program. Total costs of such 

a p r o g r a m  are estimated at a b o u t  0135,000 a year, half of w h i c h  wo u l d  be funded 

by the federal g o v e r n m e n t  under p r o g r a m  admi n i s t r a t i o n  grants. The Department 

of E n v i ronmental Conser v a t i o n  has c o u n t e r e d  this propo s a l  w i c h  a p r o p o s a l  that 

the authority be in their Department.

The u n s u i tability process required by S e c tion 533 of the act has b e e n  one 

of the most troublesome to dovolo; • The r e q uirements of the law and r e g u lation 

‘•'vo d i m e u l L  to ‘incursLand and ptc.plc w o r k i n g  w i t h  v _ g e nerally have a p r o b l e m  

in sopara «..ing the planning type p r o cess required by the act from a process 

that would be used in leasing considerations. The data base and inv e n t o r y  

requirements are also troublesome, p r i m a r i l y  b e c ause of the lack of deta i l e d  

dat a  in Alaska. The p r e s e n t l y  prop o s e d  p r o c e s s  has a p e t i t i o n  p r o c e s s  p a tterned 

after the federal regulations. In addition, a p r o c e s s  is provided by wh i c h  

coal lessees or ot h e r  coal owners can p e t i t i o n  the a u t h o r i t y  to have lands 

d e c l a r e d  suitable for mining. The p r i m a r y  obje c t i v e  of this prov i s i o n  is to 

p r o vide a p r o c e s s  by w h i c h  d e t e r m i n a t i o n s  can be mad e  as soon as p o s s i b l e  so 

that long range land use and mine plann i n g  can be done wi t h  as m u c h  c e r t a i n t y  

as possible. Alaska already has p r o g r a m s  in tho D e p a r t m e n t  of Natural Resources

‘  —  ^
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w h i c h  can be a d a p t e d  to this process. A l s o  a d d i t i o n a l  p r o g r a m  d e v e l o p m e n t  funds 

h a v e  been r e q u e s t e d  from O S M  to r e f i n e  the p r o c e s s  and to d e v e l o p  a d a t a  bas e  

and i n v e n t o r y  system.

T he p e r m i t  c o o r d i n a t i o n  and r e v i e w  p r o c e s s  is n o t  c o m p l e t e  b ut it p r o b a b l y  

w i l l  be p a t t e r n e d  a f t e r  e x i s t i n g  p r o g r a m s  r e q u i r i n g  d e t a i l e d  review.

A  p r e l i m i n a r y  d r a f t  of the s e c t i o n - b y - s e c t i o n  c o m p a r i s o n  o f  the r e g u l a t i o n s  

is also n e a r l y  complete. T h i s  s h o u l d  c o n s i d e r a b l y  f a c i l i t a t e  r e v i e w  o f  the 

p r o g r a m  b y  the p u b l i c  and others.

A l a s k a ' s  p r o g r a m  d e v e l o p m e n t  h as b e e n  e a s i e r  than o t h e r  states' in s e v e r a l  

respects. First, A l a s k a  has not b e e n  o n  the same time schedule. T h i s  has 

a l l o w e d  the u t i l i s a t i o n  o f  o t h e r  a p p r o v e d  state p r o g r a m s  as guides. The 

T e x a s  and M o n t a n a  pro g r a m s ,  a l r e a d y  approved, h a v e  s e r v e d  as m o d e l s  fcr muc h  

t h a t  has b e e n  dene. L i t i g a t i o n  b y  the N a t i o n a l  C o a l  A s s o c i a t i o n / A m e r i c a n  

M i n i n g  C o n g r e s s  (NCA/AMC) a nd o t h e r s  m a y  also r e s o l v e  m a n y  o f  the i s s u e s  that 

w o u l d  cause p r o b l e m s  for Alaska. A  long series of issues h a v e  been d e c i d e d  at 

the U.S. D i s t r i c t  C o u r t  and C o u r t  of A p p e a l s  le v e l  in i n d u s t r y ' s  favor and 

g e n e r a l l y  in favor o f  m o r e  f l e x i b l e  regulations. The ex a c t  n u m b e r  is d i f f i­

cu l t  to d e t e r m i n e  b e c a u s e  of the i n t e r r e l a t i o n s h i p  of so m a n y  o f  the issues, 

b u t  a figure o f  32 r e g u l a t i o n s  w i t h d r a w n  and 44 i n v a l i d a t e d  has beer, use d  by 

NCA/AMC. T h e s e  i s s u e s  ha v e  n o t  b e e n  f i n ally d e c i d e d  a nd h o w  m a n y  of the 

f e d e r a l  r e g u l a t i o n s  w i l l  be r e d r a f t e d  to a d d r e s s  the court d e c i s i o n  is net 

k n o w n . T h i s  p r o b l e m  is o f t e n  c h a r a c t e r i z e d  as a " s h i f t i n g  target". A l l o w i n g  

the "target" to s e t t l e  d o w n  w i l l  m a k e  it e a s i e r  in Alaska.

Suirmavv
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A  p r e l i m i n a r y  d r a f t  of a p r o g r a m  for A l a s k a  to a s s u m e  j u r i s d i c t i o n  o v e r  the 

su r f a c e  m i n i n g  o f  c o a l  is n e a r l y  comp l e t e .  W i t h i n  a few w c e k r  a c o m p l e t e  

package w i l l  be s e n t  to tho i n v o l v e d  a g e n c i e s  for final r e v i e w  b e f o r e  go i n g  to

on the d e v e l o p m e n t  o f  A l a s k a ' s
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Federal 

Reg No.

700.11(c)

701.5

764.13(b), Part 765

7 7 9 . 1 3 ( b ) (3) 

7 8 3 . 1 3 ( a ) (3)

780.15

816 .95

7 8 5 . 1 4 ( c ) (1)

785 . 10 ( 0 )  (4) (1)

P rop o s e d  S i g n i f i c a n t  M o d i f i c a t i o n s  

to

F e d e r a l  Surface Coal M i n i n g  R egulations

S u m mary of C h a n g e  to F e d eral Concept

A l l o w  groups of i n d i v iduals to mine c o o p e r a t i v e l y  

w i t h o u t  permit, in e x c e s s  o f  the 250 ton limitation 

w h e r e  appr o v e d  b y  the r e g ulatory authority.

A l l o w  e x c e p t i o n  from c l a s s ifying w a t e r s  w i t h  pH of 

less than 6 as "acid d r ainage" where a lower pH is 

n a t u r a l  for the area.

Special p r o c e d u r e s  for d e t e r m i n i n g  lands u n s u i t a b l e  

for m i ning ^n Alaska.

Al l o w  e x ception in A l a s k a  for requiring a ll hydro • 

logic data in all cases.

To p r o v i d e  for Air Q u a l i t y  control in Alaska to be 

b a s e d  on state and federal air quality standards.

A l l o w  w i l d l i f e  h a b i t a t  as p o s t m i n i n g  use w h i c h  could 

q u a l i f y  for ex c e p t i o n s  from restoring to original 

contour.

785.19(a)

7 8 6 . 3 5 ( b ) (1)

015.16(e)(1), (c)(2) 

015.15(f) (1)

015.15(1)(3)

016.11(a)

0 1 6 . 2 1 ( b )

To a l l o w  r e t u r n i n g  w a te r s h e  • t o  o r i g i n a l  c o n d i t i o n  
as s t a n d a r d  f o r  g e t t i n g  e x c e p t i o n  t o  r e t u r n  t o  
o r i g i n a l  c o n t o u r  r a t h e r  than r e q u i r i n g  improvement ,
Die r e g .  and s t a t u t e  s t a n d a r d .

L im i t s  a p p l i c a t i o n  o f  ' a l l u v i a l  v a l l e y  f l o o r "  s t a n d a r d s  
based on l a c k  o f  a g r i c u l t u r a l  p o t e n t i a l .  AI..Vs wou ld  
n o t  a p p l y  i n  the  Nor the .n i ,  Nonana, Y en tnn ,  S u s i t n a ,  
B e lug a  and Mutanuska f i e l d s .

A l l ow  l o n g e r  t ime f o r  commencement: o f  o p e r a t i o n s  
than  p r o v i d e d  by s t a t u t e  and r e g u l a t i o n .

P r o v i d e  s p e c i a l  s t a n d a r d s  f o r  c " o i o r a t o r y  r o a d s .

To a l l o w  o t h e r  than n a t i v e  s p e c i e s  f o r  r e v e g e t a t i o n  
f o r  a r e a s  d i s t u r b e d  i n  e x p l o r a t i o n .

To a l l o w  l e a v i n g  e x p l o r a t i o n  equ ipment in  the  f i e l d  
whore i t  w i l l  f a c i l i t a t e  f u t u r e  e x p l o r a t i o n .

To a l l o w  r e d u c t i o n  o f  m a r k e r  r e q u i r em e n t s  whore a r e a  
i s  i n a c c e s s i b l e .

To a l l o w  m ix ing  o f  t o p s o i  *. w i t h  o v e rb u rd en  where i t  
w i l l  n o t  be used in r o v e g e t a t i o n .
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S u m m a r v  of C h a n a e  to F e d e r a l  C o n c e n t

8 1 6 . 2 2 ( e ) (1)

8 1 6 . 2 2 ( e ) ( 1 ) (ii)

8 1 6 . 2 2 ( e ) ( 1 ) (iii)

816.22(f) 

8 1 6 . 71(c)

d S . 4 2 ( a )

816.42(c)

816.57(a)

816. e(a) 

816.65 ',a) 

8 1 6 .71(a)

8 1 6 . 3o(a) 

8 1 6 . 2 9 (b)

816.97(b)

3 1 6 . 9 7 (d) (2)

316.104(a)

3 1 6 . 1 0 4  (is)

To a l l o w  e x c e p t i o n  fr o m  r e q u i r e m e n t  to s e e k  o u t  and 

sepa r a t e  "best" m a t e r i a l  e v e n  if o t h e r  m a t e r i a l  is 

a d e q u a t e  for r e v e g a t a t i o n .

To n o t  r e q u i r e  trials and t e s t s  o f  t o p s a i l s  b e i n g  

c e r t i f i e d  b y  a l a b o r a t o r y  u n l e s s  r e q u i r e d  b y  the 

state.

To a l l o w  the state to u s e  p r a c t i c e s  p r o v e n  in other 

a r e a s  as gu i d e  in a p p r o v i n g  u s e  o f  t o p s o i l  substitutes,

To a l l o w  l e a v i n g  topsoil and v e g e t a t i v e  c o v e r  in p l a c e  

w h e r e  n e e d e d  as i n s u l a t i n g  layer.

To a l l o w  a l t e r n a t e  o e d i m e n t  c o n t r o l  met:, 'ids to 

s e d i m e n  .ation p c n d s  end r e l y  o n  f e d eral ,nd state 

w a t e r  q u a l i t y  s t a n d a r d s  r a t h e r  than O S M  e f f l u e n t  

standards.

To a l l o w  e x c e p t i o n  fro m  t r e a t i n g  all w a t e r s  as 

"acid w a t e r "  w h e r e  n a t u r a l  c o n d i t i o n s  a re less tuan 

a p H  of 6.

To a l l o w  e x c e p t i o n  from the r e q u i r e m e n t  to restore 

all streams to o r i g i n a l  c h a n n e l  w i‘ .-.out r e g a r d  to 

i m p o r t a n c e .

R e m o v e  the r e q u i r e m e n t  to p u b l i s h  b l a s t i n g  schedule 

and rely on n o t i c e  to r e s i d e n t s  and a g e n c i e s .

To r e l a t e  b l a s t i n g  time to time cf d a y  r a t h e r  than 

"sunrise" and "sunset".

To a l l o w  e xcess spoil to bo p l a c e d  in m i n e d  area to 

limit d i s t u r b e d  area.

A l l o w  a l t e r n a t i v e  to the requiremer : to m a k e  all 
w a s t e  ba n k s  import is.

To a l l o w  d i s c r e t i o n  i:i r e p o r t i n g  requirement.; for 

eagl-..-s b e c a u s e  o f  n u m b e r s  cf e a g l e s  in some areas.

To c l a r i f y  that some i n t e r f e r e n c e  w i t h  w i l d l i f e  is 

i n h e r e n t  in any s t r u c t u r e  in r e m o t e  areas a n d  a l l o w  

r e c o g n i t i o n  of this in Alaska.

Remove the n u m e r i c a l  r e l a t i o n s h i p  o f  final t h ickness 

to initial t h i c k n e s s  b e c a u s e  cf d i f f i c u l t y  in d e t e r­

mi n i n g  in p e r m a f r o s t  areas.

To p r e v e n t  r o d i s t u r b e n c o  of s t o rage ar e a s  in p e r m a­

frost areas w h o r e  m a t e r i a l  c o n d i t i o n  is n o t  a d a p t a b l e  

to t e m p o r a r y  storage methods.



Federal

Reg No. S u m mary of C hange to F e d e r a l  C o n cept

816.106 A l l o w  dis c r e t i o n  by r e g u l a t o r y  a u t h o r i t y  in r e q u i r i n g

repair o f  r e v e g e t a t e d  areas.

816.150-176 Special road b u i l d i n g  s t a n d a r d s  for Alaska.

825, New Section Special p e r f o r m a n c e  s t andards for Alaska areas w i t h
natural cliffs and highwalls.

843.12(c) A l l o w  mo r e  time for a batement a c t ions w h e r e  needed

b e c a u s e  of rem o t e n e s s  or weather.

845.18(a) To a l l o w  m o r e  time for service b y  mail.



C H U G A C H  N A T IV E S ,  INC .
9U3 W E S T  N O R T H E R N  L IGHTS ,  S U I T E  201 • A N C H O R A G E ,  ALASKA  99503  

(907)276-1000 T E L E X  26-497

March 18, 1982

Senator Bettye Fahrenkamp, Chairman 

Senate Resources Committee 

Pouch V

Juneau, A K  99811 

Dear Senator Fahrenkamp:

Thank you very much for your letter of March 10 regarding Senate Bill 

843, relating to surface coal mining and the surface effects of under­

ground coal mining in Alaska. Unfortunately, we will not be able to 

be in Juneau on March 19 to testify on this bill. For that reason I 

a m  sending you a copy of our January 18, 1982, correspondence to C om­
missioner John Katz, which contains our comments on the draft of your 

bill.

In general, Chugach supports the comments of the Coal Operators and 

Leaseholders Association on this matter, w’e believe that the trai.sfer 

of the Surface. Miring Conti'ol and Reclamation Act to the State's juris­
diction will p?.‘ove beneficial to the coal industry in Alaska. However, 

we further maintain that the State should take advantage of the oppor­

tunity which the proposed transfer presents to make the federal law 

less onerous, where possible, to the industry. This can be achieved 

simply by making the federal, regulations less burdensome, and without 

sacrificing any standards of environmental quality or public partici­

pation now contained in the federal program.

We would be pleased to discuss our thoughts on this matter with you in 

greater detail In the future. For the time being, we would ask that 

this letter and the attached correspondence be included in the hearing 

record on S.B. 843. Thank you for this opportunity.

Sincerely,

CHUGACH NATIVES, INC.

/ / .

.carl A.
Land anu Natural. Resources Department

Attachment



C H U G A C H  N A T I V E S ,  IN C .
9 0 3  W E S T  N O R  i’ H E R N  L IG H T S .  S U I T E  2D1 • A N C H O R A G E .  A L A S K A  9 9 S 0 3  

(90 7 )2 7 6 - 1 0 8 0  T E L E X  26-497

J a n u a r y  18, 1982

C o m m i s s i o n e r  J o h n  Katz 

D e p a rtment o f  N a t u r a l  Resources 

Po u c h  M

Juneau, A K  99811 

Dear C o m m i s s i o n e r  Ksitz:

W e  have o n l y  r e c e n t l y  had the oppr tunity to r e v i e w  the draft State 

l e g i s l a t i o n  e n t i t l e d  "An A ct r e l a t i n g  to s u r face co a l  m i n i n g  and the 

su r face e f f e c t s  of u n d e r g r o u n d  coal m i n i n g . "  O ur general comments follow 

below, w i t h  o u r  specific c o m m e n t s  listed on the fol l o w i n g  pages.

Chugach s u p p o r t s  the concept of t r a n s f e r r i n g  the federal government's 

reg u l a t o r y  a u t h o r i t y  over s u r f a c e  coal m i n i n g  in A laska to the State of 

Alaska. A s  t h e  o n l y  c u r rent o p e r a t o r  in A l a s k a  u n d e r  a federal coal 

e x p l o r a t i o n  l i c e n s e ,  w e  a re quite familiar w i t h  the c o m m u n i c a t i o n s  di f f i­

culties of w o r k i n g  w i t h  a federal b u r e a u c r a c y  w h o s e  n e a rest office is in 

the Rocky M o u n t a i n  west. Alaska, w h i c h  is in its i n f a n c y  in terms of 

coal d e v e l o p m e n t ,  is in a u n i q u e  p o s i t i o n  to take ove r  the a d m i n i s t r a t i o n  

of this f e d e r a l  program.

As a g e n eral rule, the prop o s e d  State statute a nd r e g u l a t i o n s  need not 

parallel the m a z e  of federal re g u l a t i o n s  g o v e r n i n g  the O f f i c e  of Surface 

M i n i n g  (OSM) in C h a p t e r  30 of the Code of F e d e r a l  Regula t i o n s ,  They need 

o n l y  be "as e f f e c t i v e "  iri their results as the federal regulations. O ri­

ginally, the O S M  r e g u l ations c o n t a i n e d  the l a n g u a g e  that State programs 

should be " n o  less s t r i n g e n t "  than the federal r e g u l a t i o n s .  However, 

this l a n g u a g e  w a s  p u r p o s e l y  deleted b y  the Inte r i o r  Dep. rtment in revised 

regulations in 1981 in or d e r  to a l l o w  State p r o g r a m s  g r e a t e r  latitude.

The new t e r m i n o l o g y  gives S t a t e  prog r a m s  the b e n e f i t  of the doubt unless 

they are c l e a r l y  " i n c o nsistent w i t h "  the federal r e g u l a t i o n s .

Chugach's g r e a t e s t  concern wit h  the prop o s e d  s t a t u t e  is that it errs on 

the side o f  g o i n g  too far in the area of public p a r t i c i p a t i o n .  The pro­

posed r e g u l a t i o n  is i n c o n s i s t e n t  in that it r e c o g n i z e s  "any person whc is 

or may be a d v e r s e l y  a f f e c r e d "  in certain c l a u s e s  a nd in o t h e r s  the lang u a g e  

reads "any p e r s o n  h a v i n g  a n  interest w h i c h  is or m a y  be a d v e r s e l y  a f f e c t e d . 1 

We believe that p e r sons in the former c a t e g o r y  a r e  given consi d e r a b l y  too 

muc h  r e c o g n i t i o n  in your prop~sal. A  person s h o u l d  be required to d e m o n­

strate a s u b s t a n t i a l  interest in a coal m i n i n g  a c t i v i t y  in order to be 

able to f o r e s t a l l  it the. w a y  he can in the c u r r e n t  proposal. Therefore, 

w e  ask that the latter language be employed t h r o u g h o u t  the regulations,



C o mmissioner John Katz 

January 18, 1982 

Pape Two

Finally, w e  a r e  somewhat conc e r n e d  with the i n t e r r elationship of different 

clauses in the proposed statute. For instance, how would y o u  respond if a 

petition w e r e  received u n d e r  S e c tion 270 to have an area decl a r e d  unsuitable 

for s u r face m i n i n g  wh i l e  at the same time an a pplication for a permit was 

filed u n d e r  this authority? Both provisions have lengthy time frames wh i c h  

s o m e h o w  w o u l d  have to be balanced.

We a p p r e c i a t e  you r  c o n s i d e r a t i o n  of our comments on this i m portant subject, 

and would be p l e a s e d  to consult w i t h  you and your staff f u r ther cn it,

Sincerely,

CHUGACH NATIVES, INC.

Carl A. P r o p e s , ' J r . ^  Director 

Land and N a t u r a l  R e sources Dept.

CAP/Is

A t t a chment

cc: KADCO

Cook Inlet Region, Inc. 

Doyon, Ltd.

Howard Roitman, DNR 

.-'atrick Burden, KRTEC 
F r e d e r i c k  Boness 

Irene Rowan, AFN



Specific CommcntE

4 1 . 4 5 . 1 0 0  (c) A  d e f i n i t i o n  of "any p e r s o n  w i t h  an interest w h i c h  is o r  m a y  be

a d v e r s e l y  a f f e c t e d "  is needed. Also, further c l a r i f i c a t i o n  is 

n e e d e d  here that it is the Depart m e n t ' s  r e s p o n s i b i l i t y  to make 

this i n f o r m a t i o n  a v a i l a b l e — not the permittee's.

41. 4 5 . 1 4 0  R e c o m m e n d  that '•his s e c t i o n  be deleted. It c r e ates a p o t e n t i a l

d e l a y  in the p e r m i t ' s  i s s u a n c e  of at least 120 days. It is 

h i g h l y  d i s c r e t i o n a r y  w i t h  the D e p artment w h e t h e r  or not an 
i n f o r m a l  c o n f e r e n c e  is held. Th e r e  is no r e q u i rement for one 

in the federal program. M o reover, any "person w h o  is or m a y  

be a d v e r s e l y  a f f e c t e d  b y  the issuance or revision of a p e r m i t . . . "  

m a y  r e q uest one.

4 1 . 4 5 . 1 5 0  (a) I n s t e a d  of a l l o w i n g  a n y  p e r s o n  "who is or m a y  b e  a d v e r s e l y

a f f e c t e d "  to request a h e a r i n g  and compel the D e p a r t m e n t  to hold 

one, this statute should be mor e  n a r r o w l y  wcrded. The crit e r i a  

in 30 C F R  721.13 s hould be followed as a guide c o n c e r n i n g  who 

h a s  a u t h o r i t y  to p e t i t i o n  for a hearing. Such p e r s o n s  should 

b e  a b l e  to d e m o n s t r a t e  tha~ there is a "violation of the Act, 

r e g u l a t i o n s  or p ermit c o n d i t i o n s "  to show cause for s u c h  a 

he a r i n g .  The b u r d e n  of d e m o n s t r a t i n g  that a rea s o n a b l e  b a s i s  

for c o n c e r n  e xists s h o u l d  rest w i _ h  the petitioner. O n l y  af t e r  

he o r  she has e s t a b l i s h e d  this should the Department s c h e d u l e  a 

h e a r i n g .  In ot h e r  wor's, the D e p a rtment should have g r e a t e r  

d i s c r e t i o n  on w h e t h e r  a h e a r i n g  on an a p p l i c a t i o n  is n e e d e d  and 

j u s t i f i e d .

(b) T h e  D e p a r t m e n t  s hould h a v e  the di s c r e t i o n  to grant t e m p o r a r y

r e ' i e f  to the a p p l i c a n t  o r  o p e r a t o r  under circu m s t a n c e s  w h e r e

a h e a r i n g  would ca u s e  s e v e r e  economic hardship on h i m / h e r  or 

h i s / h e r  activities.

41.45.180(c)(5)(a) M a n y  coal m i n i n g  a c t i v i t i e s  m a y  "preclude" the p o s s i b i l i t y  

of  f a r m i n g  on a n  allu v i a l  v a l l e y  floor. However, this s h o u l d  
b e  the landow n e r ' s  d e c i s i o n  and not the State's, This recjuire- 

m e n t  should be d e l e t e d — at least for p r i v a t e  lands.

4 1 . 4 5 . 2 3 0  ( c )  R e q u i r i n g  p a r t i a l  i n s p e c t  urn o f  an o p e r a t i o n  n o t  l e s s  than  once
p e r  month and a c om p le t e  i n s p e c t i o n  aL l e a s t  q u a r t -  1 c o u l d
p r o v e  q u i t e  o n e r o u s  on th e  D epa r tm en t .  We sugges t  t h i s
p r o v i s i o n  be t a i l o r e d  a f L e r  30  CFR 7 2 1 . 1 1 ( c ) ,  w h i r l  i r e s
a c om p l e t e  I n s p e c t i o n  e v e r y  s i x  months ar.c! h a s  no c
p a r t i a l  i n s p e c t i o n  r e q u i r e m e n t .

( h )  As i t  s t a n d s  w r i t t e n  now,  t h i s  c l a u s e  presumes tha t  ..n o p e r a t o r  
i s  i n  v i o l a t i o n  o f  h i s  o r  h e r  p e rm i t  upon the  n o t i f i c a t i o n  o f  
" a  p e r s o n  who i s  o r  may l ie a d v e r s e l y  a f f e c t e d . , . "  W h i l e  a 
D epa r tm en t  I n s p e c t o r  c o u l d  he e q u i r e d  t o  check  f o r  an a l l e g e d  
v i o l a t i o n  by a p e t i t i o n e r  upon l t i s  o r  h e r  nex t  i n s p e c t i o n  o f  a 
p a r t i c u l a r  o p e r a t i o n ,  he o r  she s h o u ld  n o t  have t o  j u s t i f y  
r e f u s in g  t o  i s s u e  a n o t i c e  o f  v i o l a t i o n  o r  c e s s a t i o n  o r d e r  upon 
j u s t  one such c o m p l a i n t .

. •. « v



4 1 . 4 5 . 2 4 0 (c) H e r e  again, a single "person who Is or m ay be a d v e r s e l y
a f f e c t e d "  can r e q uire the Department to i n v e s t i g a t e  n notice 

of v i o l a t i o n  or order of cessation which it issued. Also, a 

p ublic h e a r i n g  process can be triggered here b y  a n  "adversely 

a f f e c t e d "  person. This becomes ridiculous.
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Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms 
"successful revegetation" and "reclamation" are, in fact, never defined in the 
legislation. Lack of definition of these key terms could significantly affect 
the ability of this Act to encourage mitigation of environmental effects while 
promoting resource development. The following comments summarize our concerns 
about this issue:

1. Reclamation should either be defined in this Act or via reference
to a regulation.

2. The importance of reclaiming disturbed lands should be emphasized in
Article 1 on page 3 by terminating Sec. 41.145.010 (5) with the following
phrase:

"recognizing that the responsible extraction of coal by responsible mining 
operators and the reclamation of lands disturbed by surface mining are 
essential and beneficial activities."

3. The difficulty and the expense involved in reclaiming and revegetating an area
should be of prime consideration to the agency(ies) that, by default of an
operator on a reclamation bond, would be responsible for reclaiming an area. 
Therefore, the Act should provide for designating as unsuitable for surface coal 
mining any area where reclamation is not technologically OR ECONOMICALLY feasible 
(pg. 35, line 22).

Forfeiture of Performance Bonds

In Sec. 41.45,160, the Act provides a detailed discussion of performance bond 
requirements, including the specification that the amount of the bond must be 
sufficient to "assure the completion of the reclamation plan by the commissioner 
in the event of forfeiture." However, the legislation as a whole does not clearly 
address agency responsibility in the event of forfeiture of bond. Language should 
be Included to require the completion of a reclamation plan by DNR should there be 
a default on the performance bond.
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DEC vs. DNR Jurisdiction on Kater Quality Issues Remains Unclear

DNR's desire to maintain exclusive jurisdiction over surface coal mining, pro­
cessing, and reclamation operations in,the state could lead to problems in 
mitigating anticipated water quality problems. In the course of normal water 
pollution control activities, DEC addresses water quality in areas where sur­
face coal mining does and will occur. We hope to work closely with DNR '*o 
clarify the roles of the two agencies with respect to surface coal miring and 
thereby avoid duplication of agency effort.

We suggest that Sec. 41.45.020. JURISDICTION contain the following passage, in 
whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010 - 
41.45.340 as part of the state program for control of nonpoint source 
pollution, and shall seek to enter into a cooperative agreement with the 
Commissioner of Environmental Conservation for that purpose. However, the 
Department of Environmental Conservation is the lead agency for water 
quality and control of nonpoint source pollution -nder this act, and the 
regulations and cooperative agreement are therefo e subject to the advance 
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to the amount of the application fee required (Sec. 41.45.090.), the 
state may wish to follow more closely the federal statute [PL 95-87 Sec. 507.(a)]. 
Such legislation allows application fees to be charged which cover not only the 
anticipated costs O' reviewing the application, but also the costs of monitoring 
and enforcement.

Throughout the Act, a number of vague and undefined terms are used when referring 
to certain aspects of environmental protection. Examples are included as an 
appendix to this memo (attached).



APPENDIX

page 2, line 26-28 (3) to assure that surface coal mining operations are
conducted in a manner that will prevent unreasonable 
degradation of land and water resources;

page 7, line- 3 substantial economic loss

page 10, line 14-15 of probable hydrologic consequences

page 18, line 7 prevent damage to the hydrologic balance

page 18, 1 ine 27-28 (8) materially damage the quantity or quality of water 
in surface or underground water systems

page 20, 1 ine 29 incidental boundary revision

page 26, line 19 impose affirmative obligations

page 29, line 28 reasonable specificity

page 35, 1 ine 28 fragile or historic land

page 37, line 15-16 substantial legal or financial commitments

page 49, line 3-4 "significant imminent environmental harm to land, air
or water resources" means a condition, practice, or 
violation which is causing or can bo expectea to cause 
an appreciable, irreparable adverse impact to land, air 
or water resources including, but not limited to, plant 
and animal 1ife.
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Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms 
"successful revegetation" and "reclamation" are, in fact, never defined in the 
legislation. Reclamation should either be defined in this Act or via reference 
to a regulation. The importance of reclaiming disturbed lands should be empha­
sized in Section 1 on page 3 by terminating (5) with the following phrase:

"recognizing that the responsible extraction of coal by responsible mining 
operators and the reclamation of lands disturbed by surface mining are 
essential and beneficial activities."

The difficulty and the expense involved in reclaiming and revejetating an area 
should be of prime consideration to the agency(ies) that, by default of an 
operator on a reclamation bond, would be responsible for reclaiming an area. 
Therefore, the Act should provide for designating as unsuitable for surface coal 
mining any area where reclamation is not technologically OR ECONOMICALLY feasible 
(pg. 37, line 10).

Forfeiture of Performance Bonds

The Act provides a detailed discussion of performance bond requirements, including 
the specification that the amount of the bond must be sufficient to "assure the 
completion of the reclamation plan by the commissioner in the event of forfeiture." 
However, the legislation as a whole does not clearly address agency responsibility 
in the event of forfeiture of bond. Language should be included to require the 
completion of a reclamation plan by DNR should there be a default on the perform­
ance bond.

DEC vs. DNR Jurisdiction on Water Quality Issues Remains Unclear

DNR's desire to maintain exclusive jurisdiction over surface coal mining, pro­
cessing, and reclamation operations in the state could lead to problems in 
mitigating anticipated water quality problems. In the course of normal water 
pollution control activities, DEC addresses water quality in areas where sur­
face coal mining does and will occur. We hope to work closely with DNR to 
clarify the roles of the two agei.cies with respect to surface coal mining and 
thereby avoid duplication of agency effort.



We suggest that Sec. 41.45.020. JURISDICTION contain the following passage, in 

whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010 - 
41.45.460 as part of the state program for control of nonpoint source • 
pollution, and shall seek to enter into a cooperative agreement with the 
Commissioner of Environmental Conservation for that.purpose. However, the 
Department of Environmental Conservation is the lead agency for water 
quality and control of nonpoint source pollution under this act, and the 
regulations and cooperative agreement are therefore subject to the advance 
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to t1.* amount of the application fee rrquired, the- state may wish 
to follow more closely the federal statute. Such legislation allows application 
fees to be charged which cover not only the anticipated costs of reviewing the 
application, but also the costs of monitoring and enforcement.

Throughout the Act, a number of vague and undefined terms are used when referring 
to certain aspects of environmental protection. Examples are included as an 
appendix to this memo (attached).
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page 2, line 22-24 (3) to assure that surface coal mining operations are
conducted in a manner that wil" prevent treasonable 
degradation of land and,water resources.;

substantial economic loss

of probable hydrologic consequences

prevent damage to the hydrologic balance

(B) materially damage the quantity or quality of water 
in surface or underground water systems

incidental 1oundary revision

impose affirmative obligations (legal jargan; 
the Act should be in plain English)

reasonable specificity

fragile or historic land

substantial legal or fina icial commitments

"significant imminent environmental harm to land, air 
or water resources" means a condition, practice, or 
violation which is causing or can be expected to cause 
an appreciable, irreparable adverse impact to land, air 
or water resources including, but not limited to, plant 
and animal life.

page 7, line :3

oage 10, line 20

page 13, 1 ine 26

page 19, line 17-19

page 21, line 21-22

page 27, i i ne 13

page 31, 1 ine 2

page 37, line 17

page 39, 1 ine 9

page 50, 1 i ne 28
page 51, 1 ine 1-3



Strip Mine Reclamation

SUMMARY
C in increasing costs and decreasing availability of other fossil fuels, coal is expected to represent a critical 
transition fuel throughout the remainder of this century. Such a prominent role in the nation's fuel supply will 
have significant long-term socioeconomic and environmental effects on those regions where coal deposits are 
found.
The Surface Mining Control and Reclamation Act of 1977 has tended to reduce many of the differences among 
state reclamation and environmental standards for strip mining operations. Adequate state implementation 
of the Reclamation Act de^nds on several factors:

• Coordination of the a* ’ities of federal and state agencies:
• Public participation in the development of reclamation legislation and regulations:
• Successful renegotiation of lease contracts with the Cov i. il of Energy Resource 'IVibes (CERT).

_________________________________BACKGROUND_________________________________
As a result of the increasing demand for coal as a transition fuel throughout the remainder of the 20th century, 
production levels are expected to increase rapidly. I ndustry forecasts estimute the development of at least <38 
new surface coal mines and expansion of 107 existing surface mines in the future. While underground coal 
mining is expected to grow, it is declining in proportion to surface miningprodi iction. Cod that can be surface- 
mined accounts for a large portion of U.S. reserves, particularly in the Western states.
Increasingly, state legislatures are treating mining as an interim land uso. Realizing that careful reclamation 
can mitigate the adverse impacts of mining, many states have been enforcing reclamation and environmental 
standards on strip mining operations for years. In un effort to provide uniformity to reclamation require­
ments thut were comprehensive and detuiled in some states, but general and vague in others, Congress 
enacted the Surface Mining Control and Reclamation Act of 1977, (P.L. 95-87; 90 USC 1201 et seq.).

Environmental Impacts of Strip Mining
The environmental impacts of coal surface mining are wide-i mging and complex. Some of the most imme­
diate effects are complete elimination of vegetation, disruption of natural soil structure, displacement or 
destruction of wildlife and habitat, and degradation of air quality from increased dust levels. Impacts to 
groundwater supplies range from drainage of usable water to contamination from percolation of poor qualify 
mine water. Poor quulity water can contaminate both groundwater and local streams for long periods.

Reclamation Technologies
The potential for rehabilitating land disturbed by surface mining to u condition equal to or better than its pre­
mined state varies according to regional characteristics. V arialcharacteristics include topographic, 
chemical, climatic, biologic, geolo.de, economic, and social -onditioi,^ in mined areas.
Reclamation technologies should bt adupted to fit urea diversity. The sequence of uctions in mined area recla­
mation consists of:

• Control of water flow and quality:
• Conservation und replacement of topsoil:
• Backfilling and grading;
• Reducing highwull or pitwull;
• Burying or neutralizing toxic wastes; and
• Revegetating for beneficial uses.



KEY  QUESTIONS
Policy Uncertainties

• What financial requirements and guarantee!/ are appropriate to state and. federal strip mine reclamation 
policies?

• What state and federal agencies should be charged with responsibility for the development of environ­
mental impact statements for strip mine activities and land reclamation?

• What are the appropriate policy criteria for allocation of costs, risks and benefits o f strip mine reclama­
tion projects and regulatory programs?

• What is the appropriate allocation of reclamation policy and regulatory responsibilities among federal 
and state agencies?

• What are appropriate roles for the public and private sectors in activities associated with strip mine 
reclamation?

• How can public participation be integrated into the regulatory process associated with strip mine recla­
mation?

• What are the economic, legal and regulatory consequences of tribal jurisdiction on Indian lands affected 
by reclamation activities?

• What options should be examined by a state legislature in developing and implementing statutory 
authority for reclamation activities?

• What are appropriate legal responses to noncompliance with regulatory provisions associated with 
strip mine reclamation activities?

• Are the opportunities for citizen suits and other forms of public interest legal intervention adequately 
balanced with the interests and rights of strip mine developer i and operators?

Technical Uncertainties
• What improvements are needed in procedures for assessing environmental impacts of strip mining and 

reclamation activities?
• What improvements are needed in reclamation technologies, and how likely are these improvements to 

be accomplished in the near future?
• Can changes in strip mining technology and operations be made that will decrease environmental 

impact, and thus decrease reclamation costs?

_____________________________ LEGISLATIVE ISSUES_____________________________
Technical:
Environmental performance: tandards require coal operators to restore the mined area to a productive state. 
I n the West, this specii ically includes restoration of the hydrologic balance. Operators must also provide com­
prehensive and detailed pre-mining information, planning, and specific techniques used in all phases of 
mining operations.
Economic:
Mined-land reclamation costs are included in the four phuses of reclamation: Design, engineerirg and 
overhead: bond ano permit fees: backfilling and grading: and revegetation. In an analysis conducted by the 
Center for the Environment and Man Inc., it was determined that the economic impact of all regulations pur­
suant to P.L. 95-87 will average about S1 per ton of coal mined. Ninety-five percent of that figure will fall on the 
private sector. Electrical rate increases should b,- minimal. The major areas of increased cost impact ha</e 
been identified as water sample analysis, hydrologic impact assessment, permit fees, minimum bond require­
ments, sedimentation control, and road construction requirements. In terms of • ,'gional variations, cost 
impacts will be greatest in Appalachia and least in Western coal mining states.
The strip mine reclamation progrum inch _  ̂S.3o per ton charge as a reclamation fee. 50 % of the funds col­
lected will be directly returned to the state: 50 % will be held in a national pool and distributed by priority. The 
funds in the national pool will be used to mitigate coal mining impacts and other mineral extraction damages. 
Excess funds will be directed towards research and energy impact assistance.
States niuy tag the S.35 reclamation fee onto already existing severance taxes. Tho additional costs will be 
absorbed by coal importing states.
Office of Surface Mining staff have determined the S.35 per ton fee to be insufficient in covering the costs 
associated with necessary reclamation.

Legal:
From a legal perspective federal actions relating to the development of Western coal resources have been of 
particular concern. Over 80% of western coal lands are owned by the federal government. Prior to the enact­
ment of P.L. 95-87, federal reclamation efforts were often less stringent than state requirements.



Much of the opposition to this law, after it had been introd aced in Congress, stemmed from the feeling that it 
would lead to excessive federal intervention. As a result of its enactmfcg*. any state with an unapproved recla­
mation program, or with no program at all, forfeits all authority and jurisdiction over coal mining activities to 
the federal government. Supporters of the bill assert, however, that it would encourage the states to establish 
primary control over the implementation of the complex reclamation program. The sponsors of the reclama­
tion act support the concept of ‘ ‘ good faith, ’ ’ defined as follows: so long as a state wants to administer its own 
program, it will, f nd no federal intervention will occur. Only when a state defaults will the federal government 
impose a federal regulatory program.

Institutional:
Effective implementation of the reclamation act will require significant cooperation between federal and state 
governments in committing manpower, funds and efforts
Public participation is a key component of the strip mine reclamation legislation. Any legitimate citizen com­
plaint is to be diligently investigated by the regional staff of the Office of Surface Mining.
The Council of Energy Resource TVibes (CERT), formed by 22 tribes in 1975, controls a substantial share of 
western energy resources over 70 billion tons of coal, which is 16% of all U.S. coal and at least 30% of all coal 
west of the Mississippi. Past lease arrangements with the Indians provided very small royalties (less than 
$.15 per ton). Tbugh contract renegotiations may cost Western states millions of dollars in lost taxes.
CERT has received a fed j grant to develop strip mine reclamation regulations. A priority effort of the grant 
is to coordinate reclamation work with the states. Some tribes and states have already arrived at successful 
cooperative reclamation agreements. In other cases, however, such as in Montana, a great deal of work 
remains before a cooperative agreement can be achieved.

State Reactions to OSM Activities:
C versight hearings on implementation of the 1977 act by the Office of Surface Mining (OSM) were held by the 
House Subcommittee on Energy and Environment of the Interior and Insular Affairs Committee in 1979. 
Governors Julian Carroll of Kentucky and Ed Herschler of Wyoming told the subcommittee that states are 
anxious to work with the federal government in reclamation, hut that actions by OSM have thwarted the forg­
ing of the strong state-federal partnership envisioned by the authorizing legislation. Governor Carroll said 
during House Interior and Insular Affairs Committee oversight hearings that, "the basic problem with OSM 
as an organization is that the organization continuously attempts to do things administratively that they do 
not have the authority to d o ...  OSM is not interested and does not employ personnel who have the necessary 
experience in maintaining good relationships with the states." Governor Carroll cited OSM's failure to offer 
meaningful "onsultation to stc ;es, which have primary responsibility for implementation of the programs: 
OSM deli /s  in issuing regulaf' ons and approving grants: the lack o ' clear lines of decision-making authority 
between OSM headquarters and its regional offices: and OSM acLioi. to recruit experienced state inspection 
personnel, at higher salaries, fot the federal program. "Federal mechanisms exist," Governor Carroll .said, 
"with which to tie ou r hands, but it ne»d not be s o . . .  We will gladly make the hard, responsible decisions that 
are necessary in the enforcement effort."
Governor Herschler said he had two main complaints uOu j t  the performance of OSM—"the questionable 
competence of the agency und its failure to forge a partnership with the states. Under both headings the Office 
of Surface Mining has for^'^en the respect for specific local conditions that are central to the Congressional 
scheme." Noting OSM in J ty  to meet statutory deadlines, Governor Herschler said the deadline could have 
been met if OSM’s had pursued a policy of "cooperation, trust and delegation with the states. 1 nstead we have 
had the confrontation, mistrust, and an effort to centralize authority within the federal establishment." 
Actions of OSM, Governor Herschler .mid, ure giving environmental protection a bad name. "As the pu tw  
becomes convinced that the controls on strip mining mean delay, sharply increased costs, und general confu­
sion, the public develops a hostility to the concept of environmental protection, not the agency invol /e*' This 
clearly !s not right.”

POLICY ACTIONS
State:

• Alabama: The Alnbama Surface Mining A ct o f 19G9 and The Alnbnmu Surface Mining Reclamation A ct o f 1975 
(Act No. 551) and subsequent rules are very extensive und detailed in certain ureus such as vegetative cover, soils, 
and mapping requirements: while they are much less stringent i»> olher areas lo. g., wildlife habitats and air quality I. 
However, permits now issi: d in the state of Alabama 'are subject not only to A ct No. 551, the (subsequent) rules 
and regulations, but also to the provisions and requir ements of Punlic Law 95-87,. . . and regulations adopted 
thereunder," Consequently, Alabama is in total compliance with the new federal strip mining regulations.



• Colorado: House Bill 1223, the Colorado Surface Coal M ining Reclamation A ct  o f 19' '9, closely follow s the language 
o f PL  95-87. Under the Colorado M ined Lai d Re*, nation A ct, no longer applicable to coal since enactm ent o f H B 
1223, reclamation requirements varied significantly from  the new federal standards. The A ct and its im plementing 
regulations lacked provisions for exploration permits or for obtaining air quality and geological data. Other por­
tions o f  state mandated reclamation plans, such as the collection o f topograpny and soil information, were not as 
strict as federal requirements. On the other hand, coal mining im pacts on water quality and fish and wildlife 
habitats have been thoroughly controlled.

• Iowa: Legislation enacted in 1979 (House File 670) provides for state com pliance with Public Law 95-87 and enforce­
ment o f the permanent rules and regulations established by  the federal Office o f Surface M ining. I ow a's reclamation 
program is particularly thorough regarding surface mining performance standards. Land use and back filling and 
grading (topography) requ -  nents are much more stringent than the federal standards.

• K eu.ucky: A s o f September, 1978, Kentucky has been operating under regulations for the st rip mining o f coal and 
the surface effects o f underground mining that fully implement the initial regulatory program  o f Section 502(c) o f 
Public Law 95*87. A ccording to K entucky’s Bureau o f Surface Mining Reclamation, the current regulations "m ust 
be significantly revised in order to implement the full scope o f Public Law 95-87 under the permanent regulatory 
program ." In terms o f data requirements, none have been established for exploratory armits. Requirements for 
reclamation p.It.js  and performance standards in the state already meet federal standards in m any areas. The Ken­
tucky legislature, in a 1979 special session, approved a program o f technical assistance for small coal operators. 
Other revisions to the state 's reclamation program could not be approved until the 1980 legislative session.

• Montana: The Montana Strip and 0  nderground Mine Reclamation A ct is the primary strip m ining legislation in the 
state, with the tw o subsequent acts expanding on the original intent. M ontana's la ws and regulations are quite ex ­
tensive and essentially fulfill the requirem ents o f  the federal regulations. In m any cases M ontana 's laws are m uch 
more stringent and more specific than the federal rules and regulations. M ontana is one o f the few stares than make 
provisions for exploration permits.

• Ohio: A fter a thorough study, a com prehensive strip mine reclamation law was passed and becam e effective April 
10,1972. (Ohio Revised Code, Chapter 1513; Am ended 10/10/75.8/2/78.) The D ivision o f Reclam ation in the Ohio 
Department o f Natural Resource? and the Ohio mining industry have had five years experience operating under the 
O H o rules and regulations. Nevertheless, the 112th General A ssem bly enacted A m ended Substitute House Bill 
1081 for the purpose o f com plying with the initial regulatory program  under P.L. 95-87, so that it could assume 
exclusive jurisdiction over coal mining reclam ation in the state.

• Virginia: A ccording to A rticle 4, Section 45.1-220.2, o f  the state code. "T h e  Direct ;r  shall include in all permits 
issued . . .  terms which requirt the operator to com ply with the provisions set out in Section 502(c) o f Public Law 
95-87." However, although Vu ginia agreed to the reclam ation/perm it standards established by the federal govarn- 
ment, the state is definitely opposed to the federal enforcem ent and administrat. n o f the initial reg latory pro­
gram, maintaining that the regulation o f surface mine operatic., j  should remain within the powers o f the itate. To 
guarantee an approvable program  and allow for state enforcem ent and adm inistration o f  federal provisions, the 
1979 General Assem bly enacted H B 1514. f  hupter 220, the Virginia Surface Mining Control anc’ Reclam ation A ct.

• W e»t Virginia: This state has extensive surface mining activity  and its statutes and regulations are accordingly 
veiy  extensive. It is one o f the few states providing for exploration permits, referred to as prospecting perm its in the 
state code. The requirements for such operations are us stringent or more so than federal standards. VVithin current 
rules and reo ulations, the state allows for com pliance with federal laws. Tho issuance o f a perm it "d oes  not i elease 
the permit holder from any other lego! duties imposed by the laws o f this state or these U nited States." In 1979 \ Vest 
Virginia's legislature considered tho possibility o f legal action to prevent enforcem ent o f P.L. 95-87. The rules und 
regulations are considered by the state's m ining industry and some iawm a1.:°rs as far too  unwieldly and costly  to 
implement. However, during its 1980 session, the legislature passed the W est Virginia Surface Coal M ining and 
R e c it a t io n  A ct M B  1529; Chapter 20, Article 6, Code o f West Virginia), which is felt to bring the state 's statutory 
base for regulation o f strip mining and reclam ation largely into com pliance with P.L. 95-87.

Federal:
• Surface M ining Control and Reclam ation A ct o f 1977 (P.L. 95-87; 30 U.S.C. 1201; enacted A ugu st J, 1977). Initial 

regulatory procedures under this act began on February 3,1978. State reguiatory authorities were required to hove 
legal authority to enforce its initial regulatory procedures by M ay 3,1978. Com pliance by coal mine operators was 
also required by this date. The main objections to the federal regulations appeo: to t  e that they deal with methods 
and procedures rather than on perform ance and results.

• The Interior Department ruled in 1977 that W estern states cannot collect taxes on Indian coal.



RESOURCES
State
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Virgil Willett H.J. (Chips) Barry
Director Deputy Director
Alabama Surface Mining Reclamation Commission Department o f Natural Resources
P.O. Box 2390 1313 Sherman Street. Room 718
Jasper, A L  35501 Denver, CO 80203

(205) 221-4130 (303)839-3311

Iowa Kentucky
Ken Tow Elmore Grim
Ascistant Director Commissioner. Bureau o f Surface Mining
Department o f Soil Conservation Reclamation and Enforcement
Wallace State Office Building Department o f Natural Resources and
Des Moines, IA  50319 Environmental Protection

(515) 281-5774 Capitol Plaza Tower 
Frankfort, K Y  40601 

1502) 564-6940

Montana Virginia
Brace Hayden Danny Brown
Administrator Commissioner
Reclamation Division Division o f Mined Land Reclamation
Department of State Lands Department o f Conservation and
Capitol Station Economic Development
Helena, M T 59601 P.O. Drawer U

(406) 449-4560 Big Stone Gap. VA 24219 
(703) 523-2925

West Virginia Jurisdiction On Indian Lands
David C. Cullaghan John North
Director, Department of Natural Resources Chief Legal Counsel
Capitol Complex Department o f State Lands
Building 3, Room 669 Capitol Station
Charleston, WV 25305 1 Ielena, MT 59601

(304) 348-2754 (406) 449-2074
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M E M O R A N D U M March 15, 1982

TO: Senator iiettye Fahrenkamp, Chairman

Senate Resources Committee

FROM: Senator Arliss Sturgulewsk

Senate Resources Committee

RE: Beluga Coal Development

I share with you an interest in seeing development of the major coal 

resources in the Beluga area. I know that your office is presently 

doing detailed wo .1 the proposed state surface mining bill which 

would allow us to take over from the federal government the regulation 

of coal mining aeti-ities. I'm interested in finding ways that the 

state can assist private industry in developing our major coal resources 

and yet meet needed regulatory requirements.

Because of this interest, I asked the Department of Fish and Came to 

develop f' r me a proposal that they felt was necessary to assist getting 

needed informal*1. 11 lor various permit reviews, regulations and 

environmental impact statements that might be required in the Beluga 

development. It seems to me tin.t it makes good sense to start 

accumulating data now, rather than have the project impeded because of 

inadequate information available at some critical late* date. I wanted 

to make this information available to you a.id the committee members. 

Possibly it can merit some discussion at the time we have the surface 

mining L ■ .1 J. before the committee.

Attachment

jc: Senate Kccoo*: *os Co 1111 It tee Members



Beluga C1P

The Beluga, coal development will be the first large scale surface coal

mining activity to occur within the watershed of a major aradromous

stream system in Alaska. The most recent information available to the

Department indicates that the Beluga Cocfi Company and Diamond Alaska Coal

Company plan to strip mine coal from beneath four to five tributaries of

the Chuitna River known to ovide spawning and rearing habitat for king,
• •

coho and pink salmon, rainbow trout and Dolly Varden. The "Chuitna East" 

mine is scheduled to be operational by the fourth quarter of 1986. The 

propos'd 30 year pit boundaries for the "Chuitna East" and ,"Lone Ridge" 

mines wi 1 eliminate approximately nine stream-miles of existing 

anadromous and r e s e n t  fish habitat. A preliminary flow budget for the 

Chuitna River watershed indicates that approximately 48" of the total 

flow in the Chuitna River originates in or flows through the proposed 

Chuitna East and Lone Ridge mine pits.

Strip mining will result in the ultimate destruction of fish and wildlife 

habitats presently existing within the mine pit boundaries. It can be 

expected that stream habitats existing adjacent to and upstream from the 

mine pits will be severely degraded by channelization and coalescence of 

existing streams routed around the working pit boundaries. Downstream 

effect, may also be severe and include dewate,ing, siltation and other 

adverse water quality changes. The existing aquifers which presently 

control stream water quality and quantity will be significantly disrupted 

by mining. Groundwater which currently provides base flow to fish 

overwintering areas will bo cut off in many instances. Mine waters which 

collect within the pit and site run-off will require treatment and 

discharge into a nearby stream of opportunity causing additional water 

quality and flow changes.



‘Assuming that one-half of the anadromous fish production is lost from the 

Chuitna River system, the estimated annual loss of fish available to Cook 

Inlet fisheries will lie within the following ranges:

Pink Salmon 70,000 - b50,000

mean = 275,000

Coho Salmon 5,250 - 48,750

mean = 20,625

King Salmon 2,100 - 19,500

mean = 8,250

Chum Salmon 700 - 6,500

mean = 2,750

Total Salmon 78,050 - 724,750

mean = 306,625

The Department has reviewed recent literature on the restoration of 

stream habitats and finds that there presently exists no reliable and 

cost-effective technology for reclaiming anadromous fish habitat on 

post-mined lands. Reclamation of wildlife habitat for moose, small 

mammals and birds is thought to be technically feasible.



The Department has the statutory responsibility through AS 16.05.870 and 

AS 16.05.840 to regulate activities that .night impair or degrade 

anadromous fish habitat. The Department will requii « detailed 

information to quantify the effects of strip mining on the anadromous 

fish habitat of the Chuitna River and to develop biologically sound and 

technically feasible mitigation to counter the as yet to be quantified 

loss; of fish production resulting from mining.

The Department will provide advice to industry on the types and quantity 

of data necessary to evaluate and mitigate impacts to anadromous stream 

habitat. However, without a data gathering program of its own, the 

Department will likely bp in a poor position to evaluate and control the 

quality of the data provided by the operators and, as a result, important 

habitat values may be compromised ?.,u inappropriate mitigation assessed. 

Perhaps more importantly the Department needs a high level of 

participation in order to acquire the experience and soohistication to 

deal with the coal industry particularly because coal mining it a 

relatively long term committment of resources (in excess of thirty years) 

and the Department will likely be repeatedly called upon to evaluate the 

impacts to area fish and wildlife resources occurring T.-om ongoing 

operational developments and activities that cannot yet be adequately 

addressed during the pre-mining planning and permitting phase of the 

project.

The program proposed in this CIP is based upon our understanding of the 

types and severity of impacts anticipated from Beluga coal development 

and the mitigation options available for industry to ameliorate those



impacts. The information obtained from this program will build upon the 

data gathering programs presently in existence in addition to those being
• i

proposed by industry and government agencies including Bechtel Inc.,

USGS, ADNR-DGGS, ADEC and USF&WS. The Department has coordinated this 

CIP through the Beluga Interagency Mining and Resource Management Team 

and the Governor's Coal Task Force.

The program will be accomplished under four major tasks: Fisheries

Resources Assessment, Wildlife Resources Assessment, Habitat Impact 

Assessment and Permit Management, and Subsistence Use Assessment. The 

stud.es proposed will be targeted on habitats which are likely to be most 

severely affected by strip mining and ancillary developments. Prior to 

proceeding with field work, a detailed study plan will be prepared 

in FY 83 to precisely define the data requirements, study methods, 

coordination and reporting that will achieve the objectives of the task 

assignments.

Task I - Fisheries Resources Assessment

Fishery resources of the Beluga area which will be significantly affected 

by extraction and production of coal resources involve both anadromous 

and resident fish species. These stocks of fish are currently utilized 

by commercial, subsistence, and recreational users. Exceptional aquftic 

habitats and instream flows currently support these fish populations, 

all of which will be impacted to seme extent jy strip coal mining within 

the area.



Cl

Objectives

1. Determine adult salmon numbers by species, migration timing, and 

spawning habitat requirements in terms of depth, substrate, velocity 

and water quality parameters.

2. Determine resident species occurrence, relative abundance and 

distribution in each of the respective streams to be affected by the 

project.

3. Determine the habitat requirements, and their availabilities and 

adequacies with respect to the various life stages of both resident 

and juvenile anadromous fishes occupying the affected streams. 

Measurements of water quality, velocities, substrate and depths will 

be correlated with species occurrence.

4. Intrasystem movements and migrations of rearing juvenile salmon, and 

how the tributaries relate to each other in meeting requirements of 

various life stages will be determined. Ultimately the contribution 

of the individual tributaries to the system as a whole, in terms of 

production, will be determined.

Current utilisation of the subject fish stocks, by the various user 

groups, will be quantified.

6. Determ-'nation of on-going and post development .1 changes in the 

fishr y resource due to ii,’proved access and increases in human



~

population will be conducted. It is expected both anadromous and 

resident fish utilization will be dramatically affected as a result 

of the proposed project.

Task II - Wildlife Resources Assessment

4 I

Wildlife resources of the Beluga area include moose, black bear, brown 

bear, ptarmigan, beaver and land otter and small furbearers which will 

be significantly affected by extraction and production of coal resources 

and increased access and harvest. Moose populations are presently 

considered to be moderate to nigh in areas directly affected by the 

project, and their movements, behavior and habitat requirements are only 

generally known.

Moose and small r.ammal populations may respond favorably to off site 

habitat manipulation and mine reclamation over time. It is expected 

that little if any practical mitigation is available for brown bear and 

black bear populations and these will be expected to decline.

Baseline wildlife studies will focus on establishing pre-mining population 

levels, movements and habitat preference frr moose. Preferred mitigation 

measures will be developed to address habitat rehabilitation and enhancement 

relative to access, facility siting, railroad operation and the mine pit 

itself. The additional data gathering required can be dov^-tailed to 

annual moose composition counts conducted by the Game Division.

Objectives

- 6 -



1. Determine pre-mining population and movements of moose within the 

Beluga sub-basin.

2. Develop mitigation mearures specific to the Beluga area that will 

address anticipated lost moose production and increased harvest 

demands.

Task III - Habitat Impact Assessment and Permit Management

A great deal of study will be required to evaluate the impacts of surface 

mining operations and associated Beluga area developments on fish and 

wildlife resources. The Department will need to analyze and synthesize 

considerable quantities of mining and engineering data as well as 

fisheries, wildlife and hydrology data to respond rapidly and effectively 

to project related permits, reviews, regulations, and environmental 

impact statements. If the State assumes the primary regulatory 

responsibility for the Beluga project through passage of a State Surface 

Mining Bill, the Department will likewise need to assume additional 

burdens of regulation and review responsibilities that are currently 

being handled bv federal agencies. There is a need within the Department 

to develop experience and expertise in coal related impact assessment and 

mitigation in order for the State to prepare for large scale coal 

developments which appear to be imminent.

Objectives



1. Data collection occuring within the Beluga area will be continuously

monitored and coordinated with the Department's data gathering,

permitting and review programs.

• i . •

2 : •' An ongoing review of the habitat impacts o 1 all aspects of the

development will be maintained, The Department will maintain the

capability to expeditiously provide "real time" biological input to

ongoing engineering, planning and management decisions by both 

industry and government.

3. A comprehensive review of the probable effects of the proposed 

surface mining operation ar.i .elated developments will be accomplished. 

Included will be a technical fact finding trip to operational 

surface coal mines in the western United States and Canada. First 

hand e/perience and information will be obtained from local State

and Federal regulatory agencies and industry environmental managers. 

Emphasis will be placed upon studying state-of-the-art mitigation 

and reclamation techniques and the applicability of technology 

transfers to the Beluga area. The results of this investigation 

will appear in a report which will be available to industry and 

government agencies during the design and development phase of the 

project.
«

4. Alternative mine waste water disposal strategies will be evaluated 

for their impact on aquatic habitats. It is expected that large 

volumes of water will be associated with mining in the Lone Ridge,



Center Ridge and Chuitna East areas. Expected downstream water 

quality changes will be evaluated for their effect upon resident 

and anadromous fish habitat. This study will be coordinated with 

ADEC's water quality monitoring and discharge permit program.

5. Reviews of permits, EIS's, regulations and reclamation plans will 

be coordinated within the Department and responses prepared on a 

timely basis.

6. Mitigation measures will be developed jointly with industry to 

address fish and wildlife production lost on mined lands. It is 

expected that significant quantities of fish and wildlife habitat 

will be destroyed or damaged by mining operations. Development of 

biologically sound and practical mitigation measures will require 

considerable Department time and involvement.

Task IV - Sujsistence Use Assessment

Moose, furbearers, game birds and salmon produced in the Beluga coal 

fields are some of the important wild resources utilized by local residents. 

The Tyonek Comprehensive Resource Use Study conducted by the Subsistence 

Division is currently generating data on prefered resource use areas and the 

socio-economic values of wild resources. Additional data gathering and 

data manipulation will be required as development plans are prepared and 

mine construction begins.

- 9 -



Objective

Conduct additional resource use mapping, data gathering, and data 

manipulation to supplement ongoing Tyonek Comprehensive Resource Use 

Study.

Project Management Responsibility

The Habitat Division will be delegated the responsibility for overall 

project coordination within the Department of Fish and Game.

-10-



Beluga CIP 

PROJECT COST SUMMARY 

(in thousands of dollars)

LIN E  ITEM DESCRIPTION TASKS FY 83

Line 100 Personal Services I 76.787

II 24.9

III 81.5

Line 200 Travel I —

II —

III

Line 300 Contractual Services I 23.0

II 62.0

III 32.0

Line 400 Commodities I 6.0

II 6.0

III 6.0

Line 500 Equipment I 3.5

II 2.5

III 2.5

TOTAL COSTS BY TASK I 109.2

II 95.4

III 122.0

Subtotal by Fiscal Year 326.6

Note: Budget costs do not Include administrative overhead.

Task I: Fisheries resource assessment

Task II: Wildlife resources assessment (includes funds for mitigation

evaluation subcontract)

Task III: Habitat impact assessment and permit management (includes 

funds for engineering subcontract)

Leadership for Tas k  II will be provided by a Game Biologist 

III who is funded out of Game Management unit 16 operational 

funds.



FI S C A L  NOTE 

BE L U G A  P R O JECT

F Y  83: Total for all tasks $326.8

DETAIL B U D G E T  A V AILABLE

F Y  84: Total for all tasks $300.0

F Y  85: Total for all tasks $356.0
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Mr. J a m e s  R. H a r r i s  
D i r e c t o r  .
O f f i c e  o f  S u r f a c e  M i n i n g  
1951 C o n s t i t u t i o n  Ave., N.W.
W a s h i n g t o n ,  D. C. 2 0 2 4 0

D e a r  Mr. Harris:

As y o u  a r e  aware, the S t a t e  o f  A l a s k a  is in the p r o c e s s  of 
d e v e l o p i n g  its s u r f a c e  m i n i n g  p r o g r a m  for s u b m i s s i o n  to 
the S e c r e t a r y  o f  the I n t e r i o r  l a t e r  this year. As p a r t  of 
this p r o c e s s ,  H o u s e  B i l l  762 w a s  r e c e n t l y  i n t r o d u c e d  in the 
L e g i s l a t u r e  and r e f e r r e d  to the a p p r o p r i a t e  c o m m i t t e e s  for 
c o n s i d e r a t i o n .

D u r i n g  d e v e l o p m e n t  o f  this bill, w e  h a v e  h a d  d i s c u s s i o n s  
w i t h  o f f i c i a l s  o f  O S M  a n d  the S o l i c i t o r ' s  Office. W e  
b e l i e v e  t h a t  the bill, w i t h  p o s s i b l y  a f e w  m i n o r  e x c e p t i o n s ,  
r e f l e c t s  t h o s e  d i s c u s s i o n s .

N o w  t h a t  the L e g i s l a t u r e  has b e g u n  c o n s i d e r a t i o n  of H B  762, 
it is e s s e n t i a 1 t h a t  w e  h a v e  O S M ' s  d e f i n i t i v e  s t a t e m e n t  on 
w h e t h e r  or n o t  the b i l l  w i l l  be a c c e p t a b l e  to the Secretary .
If t h e r e  a r e  p r o b l e m s  in the bill, w e  n e e d  to k n o w  w h e t h e r  
a n y  g i v e n  p r o b l e m  w o u l d  l i k e l y  g i v e  r i s e  to a c o n d i t i o n  of 
a p p r o v a l  o r  d i s a p p r o v a l ,  or w h e t h e r  the p r o b l e m  c o u l d  be 
r e m e d i e d  b y  f u t u r e  S t a t e  r e g u l a t i o n s .  If y o u  b e l i e v e  that, 
c h a n g e s  in o u r  b i l l  w o u l d  be r e q u i r e d  for S e c r e t a r i a l  approval,  
w e  w o u l d  a p p r e c i a t e  r e c e i v i n g  the r a t i o n a l e  and s u g g e s t e d  
l a n g u a g e ,  if any.

At  p r e s e n t ,  o u r  L e g i s l a t u r e  i n t e n d s  to a d j o u r n  in April. 
T h e r e f o r e ,  w e  r.aed to h a v e  y o u r  s t a t e m e n t  as soon as p o s s i b l e  
a n d  h o p e  to r e c e i v e  it n o  l a t e r  t h a n  M a r c h  22. To f a c i l i t a t e
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B e l t z  R o o m

R o o m  2 1 1  - C a p i t o l

M a k i n g  a s p e c i a l  a p p r o p r i a t i o n  to t h e  D e p a r t m e n t  o f  

N a t u r a l  R e s o u r c e s  f o r  c o n s t r u c t i o n  o f  a p l a n t  q u a r a n t i n e  

s t a t i o n  a t  t h e  p l a n t  m a t e r i a l  c e n t e r  o p e r a t e d  in c o o p e r a ­

t i o n  w i t h  t h e  I n s t i t u t e  o f  A g r i c u l t u r a l  S c i e n c e s .

E s t a b l i s h i n g  t h e  l a n d  c l e a r i n g  a c c o u n t  i n  t h e  a g r i c u l t u r a l  

r e v o l v i n g  l o a n  f u n d .

M a k i n g  a c o n t i n u i n g  a p p r o p r i a t i o n  o f  r e p a y m e n t s  o f  t h e  

p r i n c i p a l  a n d  i n t e r e s t  o n  l o a n s  m a d e  b y  t h e  A l a s k a  

A g r i c u l t u r e  A c t i o n  C o u n c i l  f o r  l a n d  c l e a r i n g  to t h e  l a n d  

c l e a r i n g  a c c o u n t  in t h e  a g r i c u l t u r a l  r e v o l v i n g  l o a n  f u n d .  

R e l a t i n g  to s u r f a c e  c o a l  m i n i n g  a n d  t h e  u n d e r g r o u n d  e f f e c t s  

of u n d e r g r o u n d  c o a l  m i n i n g .

A n  A c t  r e l a t i n g  to t h e  A l a s k a  R e n e w a b l e  R e s o u r c e s  C o r p o r a t i o n

S B  7 7 2

P a u l  H u p p e r t ,  M a t a n u s k a  V a l i e v  f a r m e r , e x p l a i n e d  t h a t  a q u a r a n t i n e  

c e n t e r  is n e e d e d  a t  t h e  l a t i t u d e s  o f  t h e  M a t a n u s k a  V a l l e y  f o r  p l a n t s  

b r o u g h t  i n  f r o m  t h a t  l a t i t u d e .  T h i s  w o u l d  r e q u i r e  m o d i f i c a t i o n  o f  

e x i s t i n g  f a c i l i t i e s  a t  t h e  p l a n t  m a t e r i a l  c e n t e r ,  a n d  e m p l o y m e n t  o f  

a p e r s o n  to c o l l e c t  p l a n t  m a t e r i a l  w o r l d w i d e .

N i c k  C a r n e y ,  D i r e c t o r .  D i v i s i o n  o f  A g r i c u l t u r e ,  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s , e x p l a i n e d  t h a t  t h e  a p p r o p r i a t i o n  w o u l d  p a y  f o r  c o n s t r u c t i o n  

o f  a " s c r e e n  h o u s e " .  B u d  m a t e r i a l s  w o u l d  b e  r e p r o d u c e d  i n s i d e ,  w i t h  

t h e  s c r e e n  r e s t r i c t i n g  m o v e m e n t  o f  ip' e c t s ,  t h u s  i n h i b i t i n g  t h e  s p r e a d  

o f  d i s e a s e .  T h e  l o n g  t e r m  f i s c a l  n e e d s  a r e  m i n o r ,  a s  m o s t  o f  t h e  

i n f r a s t r u c t u r e  is a l r e a d y  in p l a c e .

B o b  P a l m e r ,  A l a s k a  A g r i c u l t u r e  A c t i o n  C o u n c i l , e x p r e s s e d  s u p p o r t  f o r  

t h e  b i l l ,  s t a t i n g  t h a t  it w a s  l o n g  o v e r d u e .

S e n a t o r  S t u r g u l e w s k i m o v e d  S B  7 7 2  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .



S e n a t e  R e s o u r c e s  C o m m i t t e e  
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S B  8 0 3  a n d  SB 8 0 4

N i c k  C a r n e y  e x p r e s s e d  s u p p o r t  f o r  SB 8 0 3 .  It h e l p s  s m a l l  f a r m e r s  

w h o  d o  n o t  p r e s e n t l y  q u a l i f y  f o r  l a n d  c l e a r i n g  l o a n s .

B o b  P a l m e r  s a i d  he s u p p o r t s  b o t h  S B  8 0 3  a n d  S B  8 0 4 .

S e n a t o r  S t u r g u l e w s k i  p o i n t e d  o u t  t h a t  S B  8 0 4  h a s  a n e g a t i v e  i m p a c t  o n  t h e  

g e n e r a l  f u n d ,  b y  a l l o w i n g  r e p a y m e n t  o f  p r i n c i p a l  a n d  i n t e r e s t  o f  l o a n s  to 

t h e  r e v o l v i n g  l o a n  f u n d  r a t h e r  C h a n  to t h e  g e n e r a l  f u n d ,  a n d  t h i n k s  t h i s  

s h o u l d  b e  r e f l e c t e d  i n  a f i s c a l  n o t e .

S e n a t o r  F a h r e n k a m p  s t a t e d  t h i s  s h o u l d  b e  b r o u g h t  to t h e  a t t e n t i o n  o f  t h e  

F i n a n c e  C o m m i t t e e .

K e n  V a s s a r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  D e p a r t m e n t  of L a w , e x p r e s s e d  

c o n c e r n  o v e r  t h e  c o n s t i t u t i o n a l i t y  o f  SB 8 0 4 ,  s p e c i f i c a l l y  t h e  d e d i c s t e d  

f u n d  p r o h i b i t i o n .

P a u l  H u p p e r t  s u p p o r t s  S B  8 0 3  a s  c u r i n g  t h e  c u r r e n t  i n e q u i t y ,  b y  a l l o w i n g  

a l l  f a r m e r s  to o b t a i n  l a n d  c l e a r i n g  l o a n s .

S e n a t o r  M u l c a h y  m o v e d  S B  8 0 3  a n d  S B  8 0 4  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

M a r k  W i t t o w ,  S p e c i a l  A s s i s t a n t  to t h e  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s , d i s c u s s e d  s e v e r a l  a m e n d m e n t s  D N R  is p r o p o s i n g ,  m o s t l y  o f  a 

t e c h n i c a l  n a t u r e .

H o w a r d  R o i t m a n ,  C o n s u l t a n t  to D N R , e x p l a i n e d  D N R ' s  s u g g e s t e d  s o l u t i o n  to 

t h e  i s s u e  r a i s e d  b y  t h e  O f f i c e  o f  S u r f a c e  M i n i n g ,  n a m e l y  t h e  p r e p a y m e n t  o f  

p e n a l t i e s  i n t o  a n  e s c r o w  a c c o u n t  p e n d i n g  a p p e a l .  D N R ' s  p r o p o s e d  a i L e r n a t v  e 

w o u l d  r e q u i r e  s u b m i t t i n g  a b o n d  f o r  t h e  a m o u n t  o f  t h e  p e n a l t y .

P h i l  H o l d s w o r t h ,  C O A L , e x p r e s s e d  t h e  c o a l  o p e r a t o r s  s u p p o r t  f o r  t h e  b o n d  

a l t e r n a t i v e .

S e n a t o r  O i l m a n  m o v e d  a n d  a s k e d  u n a n i m o u s  c o n s e n t  f o r  s e v e r a l  a m e n d m e n t s  

to S B  8 4 3 .  ( F o r  b r e v i t y ' s  s a k e ,  p l e a s e  s e e  a t t a c h e d  c o p y  o f  m e m o  to 

B i l l y  B e r r i e r ,  L e g a l  D i v i s i o n . )

S e n a t o r  F i s c h e r  m o v e d  a n d  a s k e d  u n a n i m o u s  c o n s e n t  f o r  s e v e r a l  a m e n d m e n t s  

w h i c h  s e r v e  to n e u t e r  S B  8 4 3 .  ( A g a i n ,  s e e  a t t a c h e d  c o p y  o f  m e m o . )

S e n a t o r  M u l c a h y  m o v e d  C S S B  8 4 3 ,  a s  a m e n d e d ,  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

S e n a t o r  F a h r e n k a m p  e x p l a i n e d  t h i t  t h r e e  C o m m i t t e e  S u b s t i t u t e s  h a d  b e e n  

p r e p a r e d  f o r  S B  6 9 7 .

8 4 3

S B  6 9 7

S e n a t o r  R o d e v  t e s t i f i e d  i n  s u p p o r t  o f  C o m m i t t e e  S u b s t i t u t e  if 3, w h i c h  

r e f l e c t s  t h e  w o r k  d o n e  b y  t h e  B a n k i n g  C o m m i t t e e .
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D e a n  O l s o n ,  C h a l r m a n  of t h e  B o a r d ,  A l a s k a  R e n e w a b l e  R e s o u r c e s  C o r p o r a t i o n , 

e n d o r s e d  C o m m i t t e e  S u b s t i t u t e  It3.

S e n a t o r  S t u r g u l e w s k i  e m p h a s i z e d  t h e  d r a s t i c  c h a n g e s  C o m m i t t e e  S u b s t i t u t e  

I t3 m a k e s  to t h e  C o r p o r a t i o n ,  a n d  e x p r e s s e d  c o n c e r n  o v e r  w h a t  i m p a c t  

t h e s e  c h a n g e s  w o u l d  h a v e  o n  t h e  c u r r e n t  i n v e s t m e n t s  m a d e  t h r o u g h  A R R C .

W a y n e  L i t t l e t o n ,  P r e s i d e n t ,  A R R C , s t a t e d  t h a t  f u n d i n g  is a d e q u a t e  to 

c o n t i n u e  t h e  C o r p o r a t i o n .

S e n a t o r  R o d e v  e x p l a i n e d  t h a t  t h e  s u n s e t  p r o v i s i o n  f o r  A R R C ,  w h i c h  is 

m u c h  l o n g e r  t h a n  m o s t  o t h e r  s u n s e t  p r o v i s i o n s ,  is a t r a d i t i o n a l  b a n k i n g  

c o n c e p t ,  a s  a l o n g e r  p e r i o d  is r e q u i r e d  to a d e q u a t e l y  j u d g e  t h e  c o m p e t e n c y  

o f  s u c h  a c o r p o r a t i o n .  H a  a l s o  e x p l a i n e d  t h a t  t h e r e  is a c o n f u s i n g  s e c t i o n  

at t h e  t o p  o f  p a g e  5, a n d  t h a t  c o r r e c t  l a n g u a g e  w i l l  be p r e p a r e d  b y  t h e  

t i m e  t h e  b i l l  g o e s  to F i n a n c e  C o m m i t t e e .

D o n  H o s t a k ,  D i r e c t o r ,  D i v i s i o n  o f  B u s i n e s s  L o a n s ,  D e p a r t m e n t  of C o m m e r c e , 

s t a t e d  t h a t  a f i s c a l  n o t e  is n e e d e d ,  b e c a u s e  t h e  D e p a r t m e n t  o f  C o m m e r c e  

w i l l  n e e d  o p e r a : i n g  f u n d s  f o r  A R R C .

S e n a t o r  F i s c h e r  m o v e d  t h e  a c . c e n t a n c e  o f  C o m m i t t e e  S u b s t i t u t e  It 3.

S e n a t o r  S t u r g u l e w s k i  m o v e d  C S S B  6 9 7  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

T h e  m e e t i n g  w a s  a d j o u r n e d  at 3 : 0 5  p . m .



Alaska State Legislature
Offica’ Buiiness

BETTYE FAHRENKAiMP. Chairman
VIC FISCHER. Vice-Ciiairman
BRAD BRADLEY
DICK ELIASON
DON GILMAN
BOB MULCAHY
ARLISS STURGULEWSKI

SENATE 
Resources Committee POUCH V 

STATE CAPITOL 
JUNEAU. AI.ASKA 99811 

(907) 465-1834 
(907) 465-3835

B e l t z  R o o m  

C a p i t o l  - 2 1 1

M E M B E R S  P R E S E N T
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H e a r i n g :

S B  8 4 3  A n  A c t  r e l a t i n g  to s u r f a c e  c o a l  m i n i n g  a n d  t h e  s u r f a c e  

e f f e c t s  o f  u n d e r g r o u n d  c o a l  m i n i n g .

M a r c h  19, 1 9 8 2  

1:35 y .m .

J o h n  K a t z ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  d a t u r a l  R e s o u r c e s , e x p r e s s e d  

s u p p o r t  f o r  SB 8 4 3 ,  e x p l a i n i n g  t h a t  t h e  l e g i s l a t i o n  is r e q u i r e d  

b y  f e d e r a l  l a w .  O n e  m a j o r  c o n f l i c t  b e t w e e n  S B  8 4 3  a n d  f e d e r a l  

l a w  h a s  a r i s e n - - t h e  a b s e n c e  in S B  8 4 3  of t h e  r e q u i r e m e n t  t h a t  f i n e s  

b e  p r e p a i d  i n t o  a n  e s c r o w  a c c o u n t  p e n d i n g  a p p e a l .  K a t z  f i n d s  s u c h  

a p r o v i s i o n  c o n s t i t u t i o n a l l y  s u s p e c t .

B o b  S t i l e s ,  C o a l  O w n e r s  a n d  L e a s e h o l d e r s  A s s o c  ia t: Io n  , s u p p o r t s  

S B  8 4 3 ,  a " c o m p r o m i s e  b i l l " ,  a n d  p r e f e r s  t h a t  t h e  S t a t e  g o v e r n m e n t ,  

r a t h e r  t h a n  t h e  f e d e r a l ,  b e  in c h a r g e  of t h e  p r o g r a m .

C h a r l e s  B o d d y , r e p r e s e n t i n g  o p e r a t i o n a l ,  c o a l  m i n e r s , s p o k e  in 

s u p p o r t  o f  SB 8 4 3 ,  a n d  o p p o s e s  p r e p a y m e n t  of f i n e s  a s  t h e  t a k i n g  

o f  p r o p e r t y  w i t h o u t  d u e  p r o c e s s .  H e  p r e f e r s  t h e  S t a t e ,  r a t h e r  

t h a n  t h e  f e d e r a l  g o v e r n m e n t ,  a d m i n i s t e r  t h e  p r o g r a m ,

J o e  U s i b e l l i  c a l l e d  S B  8 4 3  a n  " e x c e l l e n t  c o m p r o m i s e  b i l l " ,  s t a t i n g  

t h a t  t h e  r e g u l a t i o n s  w i l l  b e  t h e  m a j o r  a s p e c t  of t h e  S t a t e ' s  c o a l  

m i n i n g  p r o g r a m .

D e e n a  H e n k i n s ,  D i v i s i o n  of E n v i r o n m e n t a l  Q u a l i t y  O p e r a t i o n s , 

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n , e x p r e s s e d  c o n c e r n  o v e r
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t h e  f a c t  t h a t  " r e c l a m a t i o n "  a m 1 " r e h a b i l i t a t i o n "  a r e  n o t  d e f i n e d  

in t h e  A c t ,  a n d  t h a t  a g e n c y  r e s p o n s i b i l i t y  i n  t h e  e v e n t  o f  

f o r f e i t u r e  o f  b o n d  i s  n o t  a d d r e s s e d .  S h e  s t a t e d  t h a t  t h e  r o l e s  

o f  D E C  a n d  D N R  n e e d  to b e  c l a r i f i e d ,  t h e  a p p l i c a t i o n  f e e  

s h o u l d  m o r e  c l o s e l y  f o l l o w  t h e  f e d e r a l  s t a t u t e ,  a n d  t h a t  s e v e r a l  

v a g u e  t e r m s  n e e d  to b e  b e t t e r  d e f i n e d .

P h i l  H o l d s w o r t h ,  C O A L , r ' e s p o n d e d  to H e n k i n s 1 s r e m a r k s ,  s t a t i n g  

t h a t  S B  84 3 g i v e s  D N R  t h e  a u t h o r i t y  to e n t e r  i n t o  a g r e e m e n t s  

w i t h  o t h e r  a g e n c i e s .

T h e  m e e t i n g  w a s  a d j o u r n e d  at 2 : 3 5  p . m .



Alaska State Legislature
Offical Business
BETTYE FAHRENKAMP, C h^ ian
VIC FISCHER. Vice-Chairman
BRAD BRADLEY
DICK ELIASON
DON GILMAN
BOB MULCAHY
ARLISS STURGULEWSKI

SENATE 
Resources Committee

M E M B E R S  P R E S E N T

S e n a t o r  F a h r e n k a m p  

S e n a t o r  E l i a s o n  

S e n a t o r  G i l m a n  

S e n a t o r  M u l c a h y  

S e n a t o r  S t u r g u l e w s k i

POUCH V 
STATE CAPITOL 

JUNEAU. ALASKA 99811 
(907) 4653834 
(907) 465-3835

M a r c h  2 2 ,  1 9 8 2  

1:35 p.m.
B e l t z  R o o m

R o o m  2 1 1  - C a p i t o l

H e a r i n g :

SB 7 3 1  E s t a b l i s h i n g  t h e  S h u  yak. I s l a n d  S t a t e  P a r k .

S B  7 6 9  R e m o v i n g  t h e  r e q u i r e m e n t  t h a t  p o w e r  p r o j e c t s  c o n s t r u c t e d

u n a a r  t h e  e n e r g y  p r o g r a m  f o r  A l a s k a  b e  o w n e d  b y  t h e  S t a t e

S B  8 4 3  R e l a t i n g  to s u r f a c e  c o a l  m i n i n g  a n d  t h e  s u r f a c e  e f f e c t s

o f  u n d e r g r o u n d  c o a l  m i n i n g .

S J R  7 0  R e l a t i n g  to c o m m e r c i a l  f i s h i n g  of N o r t h  P a c i f i c  c h i n o o k

s a l m o n .

S J R  79 R e q u e s t i n g  t h e  N a t i o n a l  P a r k  S e r v i c e  to a d o p t  p r o c e d u r e s

p r o v i d i n g  p u b l i c  n o t i c e  o f  p r o p o s e d  r e g u l a t i o n s ,  

e m e r g e n c y  r e g u l a t i o n s ,  a n d  f i e l d  o r d e r s  f o r  n a t i o n a l  

p a r k s ,  p r e s e r v e s ,  a n d  m o n u m e n t s  in A l a s k a .

SB 7 3 1

S e n a t o r  M u  j c a h y  s a i d  a C o m m i t t e e  S u b s t i t u t e  h a d  b e e n  p r e p a r e d ,  

c h a n g i n g  t h e  w o r d  " c o m p a t i b l e "  to " o t h e r " .

J i m  L i e b ,  A i ^ s k a  d e p a r t m e n t  o f  F i s h  a n d  G a m e , e x p r e s s e d  s u p p o r t  

f o r  t h e  C o m m i t t e e  S u b s t i t u t e .

S e n a t o r  G i l m a n  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

He t h e n  m o v e d  C S S B  7 3 1  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

S B 76 9

S e n a t o r  G i l m a n  e x p l a i n e d  t h a t  a C o m m i t t e e  S u b s t i t u t e  w i t h  a 

c h a n g e d  t i t l e  h a d  b e e n  p r e p a r e d .  It r e a u i r e s  t h a t  f e d e r a l  p o w e r  

p r o j e c t s  in w h i c h  t h e  S t a t e  p a r t i c i p a t e s  m u s t  m e e t  t h e  s a m e  t e s t s  

as  a ll S t a t e  p r o j e c t s ,  a n d  g i v e s  t h e  A l a s k a  P o w e r  A u t h o r i t y  

a p p r o v a l  to p r o c e e d  w i t h  t h e  B r a d l e y  L a k e  p r o j e c t .

S e n a t o r  M u l c a h y  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

He t h e n  m o v e d  C S S B  7 6 9  w i t h  i n d i v i d u a l  r e c c m m e n d a t i o n s .
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S B  8 4 3

J a y  N e l s o n ,  A l a s k a  E n v i r o n m e n t a l  L o b b y , s t a t e d  t h a t  s o m e  p r o v i s i o n s  

o f  S B  8 4 3  a r e  n o t  s t r o n g  e n o u g h  to p r o t e c t  t h e  p e o p l e  a n d  t h e  

e n v i r o n m e n t .  H e  s t r e s s e d  t h e  n e e d  f o r  r e v e g e t a t i o n  w i t h  n a t i v e  

s p e c i e s ,  t h e  d e s i g n a t i o n  a s  u n s u i t a b l e  f o r  s u r f a c e  c o a l  m i n i n g  

a r e a s  t h a t  a r e  h i g h l y  b i o l o g i c a l l y  p r o d u c t i v e ,  a n d  t h e  r e c o g n i t i o n  

o f  t h e  f i s h e r i e s  v a l u e .

M a r k  W i t t o w ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s , s t a t e d  t h a t  t h e  

D e p a r t m e n t  o f  F i s h  a n d  C a m e  a n d  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n  b o t h  h a v e  p e r m i t t i n g  r e q u i r e m e n t s  t h a t  p r o t e c t  

f i s h e r i e s  w h i c h  w o u l d  s t i l l  s t a n d .  H e  f u r t h e r  s t a t e d  t h a t  

p e r f o r m a n c e  s t a n d a r d s  w i l l  d e t e r m i n e  t h e  t y p e  o f  r e c l a m a t i o n  a n d  

t h e  a m o u n t  o f  h a b i t a t  p r o t e c t i o n  r e q u i r e d .

S e n a t o r  S t u r g u l e w s k i  s t a t e d  t h a t  S t a t e  l a n d s  o n  w h i c h  s u r f a c e  

m i n i n g  w i l l  n o t  b e  a l l o w e d  s h o u l d  b e  f u r t h e r  d e f i n e d .

P h i l  H o l d s w o r t h ,  C O A L , i n  s u p p o r t i n g  t h e  b i l l ,  c l a r i f i e d  t h e  

p o i n t  t h a t  a l l  S t a t e  a g e n c i e s  w i l l  c o n t i n u e  to w o r k  t o g e t h e r ,  so 

t h e r e  a r e  " b u i l t  i n "  p r o t e c t i o n s .

S e n a t o r  F a h r e n k a m p  s t a t e d  t h a t  S B  8 4 3  w o u l d  b e  h e l d  u n t i l  3 / 2 4 / 8 2 .  

S J R  7 0

S e n a t o r  M u l c a h y  s t a t e d  t h a t  S J R  7 0  h a d  b e e n  h e a r d  in t h e  F i s h e r i e s  

S u b c o m m i t t e e .  H a  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

H e  t h e n  m o v e d  C S S J R  70 w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

S J R  7 9

S e n a t o r  M u l c a h y  s t a t e d  t h a t  S J R  79 h a d  b e e n  h e a r d  i n  t h e  F i s h e r i e s  

S u b c o m m i t t e e .  H e  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

H e  t h e n  m o v e d  C S S J R  79 w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

T h e  m e e t i n g  w a s  a d j o u r n e d  a t  2 : 3 5  p . m .



Alaska Environmental Lobby, Inc.
4 1 9  6 th  S t ree t , Su ite  32 8  Juneau , A la sk a  99801 907-586-2345 

SB -843

THE A L A S K A  E NV I RO N M E N T A L  LOBBY, R E PR ES EN TI N G 11 STA TE WI DE  OUTD OO R AND

E N V I R O M E N T A L  G ROUPS l'S C O N C ER NE D WIT H SOME OF THE P R OV IS IO NS  IN SB-843. LAST
T H U

F R I DA Y Y OU HEARD F R O M  S E VE RA L LARGE M I NI NG  C OM PANIES AS THEY SAID TH AT *BILL 

M AKES THE B E S T  OF A  BAD SITUATION. wHEN WE H E A R  M U L T I - N A T I O N A L  COMPANIES- 

N OT YET P R O D U C IN G CO A L IN O UR S TA TE _SAYING THEY F A V O R  A  M A J O R  PIECE JF COAL 

M IN IN G L E G I S L A T I O N  W E  FE EL  IT IS TIME TO TAKE A  CLOSE L O O K  AT THAT PIECE OF 

LEGISLATION.

W HI LE  WE A G RE E TH A T STATE SURFACE M I NI NG  L E G I S L A T I O N  IS NECESSARY, OUR

CONC ER N IS THAT SOME PROVISIONS OF THIS BILL A RE NOT STRO NG  ENOUGH TO PROTECT

THE PEOPL E OF THIS STATE, N OR IN M A N Y  CASES, THE E N V I R O M E N T . THE B USINESS OF

C OA L C O M P A NI ES  IS TO MAK E M O N E Y  F O R  STOCKHOLDERS. THIS BILL WILL CO ST  T HE M

MONEY. T HA T CO N FLICTS WITH THE STATED P U R PO SE  OF SB843 TO PROTECT THE QUALITY

OF THE H U MA N E N V I R O N M E N T  FOR THE PEOPLE OF THIS STATE.

WE ARE NOT SAYING THAT THE COAL PRODUCERS ONLY T H O U G H T  IS LOR THEMSELVES,

BUT BY MAT 'NG SOME PR O VI S I O N S  OF THIS BILL TOO WEAK, YOU PUT TO A SERIOUS

C O M P E T I T I V E  D I S A D V A N T A G E ^ T H O S E  ALASKAN COAL O P ER AT OR S WHO WAN T  TO COND UC T

THERE C O A L  M I N I N G  O P ER AT IO NS  IN AN E NV I RO N M E N T A L L Y  SOUND WAY.

IF WE M A Y  G E T  INTO THE SPECIFICS OF THIS BILL, THE A L A S K A  ENVIROMENTAL

L OB BY  IS C O N C E R N E D  THA T ADEQ UA TE  P ROTECTION HAS NOT BEEN G IV EN  TO OUR UNIQUE

ALAS KA N ENVIROMENT. THE DRAFT REGULATIONS BY DNR GIVE US SOME IDEA OF H OW

THE D E P A R T M E N T  IS N OW INTERPRETING SB-843. T W EN TY -O N E SECTIONS OF THE DRAFT

REGUL A TI ON S DEAL WITH THE EFFECTS OF MI NING ON THE PR OD UC T I V I T Y  OF FARMLAND.
R

W H E R E  A R E  THE  C O $ E S P O N D I N G  SECTIONS A BOUT THE PROTEC TI O N OF SPEC IA L B IOLOGICAL

AREAS? WE HAVE NO Q U A R R E L  WI TH  P RO TE C TI NG  FARMLANDS, BUT WE WOULD LIKE TO
A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  • A l a s k a  C h a r t e r . S i e r r a  C l u b  • D e n a l i  C i t i z e n s  C o u n c i l  o F r i e n d s  o f  t h e  E a r t h  
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  • N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  • K l n a i  C o n s e r v a t i o n  C o u n c i l  
N a t i o n a l  A u d u b o n  S o c i e t v  • N a t i o n a l  W i l d l i f e  F e d e r a t i o n  • S i t k a  C o n s e r v a t i o n  S o c i e t y  • L y n n  C a n a l  C o n s e r v a t i o n



TO P O IN T O U T  THAT ONL Y A  S MALL PORTION OF THIS STATE IS P O T E N T I A L  FA R MALNDS 

WHEREAS, A T  PRESENT^ M O S T  LAN D IS IN A  R E LA TI VE L Y PR OD UC T I V E  A N D  P RISTINE 

CONDITION. AREAS OF HI GH  P R O D U C T I V I T Y  W H E T H E R  F A R M A B L E  OR NOT SHOULD RECEIVE 

HIGH AN D SPECIAL C O N S I D E R A T I O N  A ND PROTECTION.

IN A D D I TI ON  T HE RE  IS NO PR O VISION IN THIS BILL F O R  R E C L A M A T I O N  OF LAND 

TO A  NATU R AL  STATE W I T H  NATI VE  SEEDS A ND NATI VE  PL AN T SPECIES. DOES THE STATE 

EV E N HAV E  T HE C A P A C IT Y TO PRO DU CE  O R  C O L L E CT  NATIV E SEEDS FOR R E V E G E T A T I O N  

PURPOSES? W E  T HI NK  NOT. THIS BILL NEEDS TO RE CO GN IZ E  T HE IMPORTANCE OF O U R  

N A T U R A L  VEGETATION. W I T H  PROP ER  CARE WE CAN HAVE BOTH COAL E X T R A T I O N  AND A  

P RO DU CT IV E ENVIRONMENT.

SOME A REAS OF O UR STATE A R E  SEASON/JtY AMONG THE M O S T  B I O LO GI CA LL Y  

PRODU C TI VE  ON EARTH. W E  M U S T  SEE .'HAT T HESE GREAT RESOURCES A R E  PROTECTED.

THIS BILL A T  PRES EN T  DOES NOT DO THIS. CO ST  BENE FI T  AN AL Y S I S  SHOULD BE 

C ON DU C T E D  TO E VALUATE THE PRO D UC TI VI TY  LOSS FROM SURF AC E MINING. WHY DOES 

THIS BILL-AND IN FACT, THE DRAFT REGULATIONS, M E N T I O N  PR O TE CT IN G F OO D AND 

F I B E R  SO P R OM I NA NT LY  AND YET NOT ONCE S PE CI F I C A L L Y  M E N T I O N  O U R  G R E A T  WI L DL IF E 

AND FISHERIES RESOURCES. THIS STATE PRODUCES V E R Y  LI TTLE FIBER, BUT  IT 

PRODUCES AN A B U N D A N C E  OF F II AND WILDLIFE.

IT'S OUR P OSITION THAT SECTIONS SHOULD BE A D D E D  TO SB-843:

-TO STRESS THE NEED FOR R EV E GETATION WITH N A TIVE P LANT SPECIES

-TO D E S I GN AT E HI GHLY BIOL OG IC AL L Y P RO DU CT IV E AREAS AS U NS UI T AB LE  
F OR S U R F I CI AL  COAL MINING

-TO C L E AR L Y R EC OGNIZE FISHERIES AS A M A J O R  E CONOMIC A CTIVITY IN 
THIS STATE W O R T H Y  OF SPE CI AL  P ROTECTION

IN THE PRES EN T BILL THESE ISSUES A R E  NOT ST RESSED OR, IN FACT, EVEN 

MENTIONED. SB-843, BASED ON THE FEDERAL SURFACE M I NI NG  C O NT R OL  AND R E CLAMATION 

A CT OF 1 9 7 7 , JUST DOES NOT AD EQ UA T EL Y ADDRE SS  THE UNIQU E NE SS  OF THE A LA SK A 

LANDSCAPE. THIS BILL M U S T  BE M O D I F I E D  TO PROTECT T HO SE  UN IQUE C I L V A C TE R IS TI CS  

AND VALUES OF ALASKA.

THE A L A S K A  E N V I R O N M E N T A L  LOBBY AP PRECIATES THIS O P P O R T U N I T Y  TO ADDRESS



, ~  p AGE t h r e e -

THESE ISSUES AND O N  B E HALF OF O U R  M O R E  THAN 4000 A L A S K A  MEMBERS AND OUR 

A S S O C I A T E D  ORGANIZATIONS, W E  T H AN K YOU F O R  Y O U R  A T T E N T I O N  TO AND CONSIDERATION 

OF O U R  COM ME NT S AND PRO P OS ED  AMENDMENTS.



Alaska Environmental Lobby, Inc
4 1 9  6th  S tree t , .  ,te 32 8  Juneau ,  A la sk a  9980 1 9 0 7 - 5 8 6 - 2 3 4 5

A m e nd en t 1

Sec. 41.45.100

Page 9 line 15

ii ,
Replace the "period wi th  a comma and add the w o r d s , " a n d  at least

three other di strict offices of the department."

Reason: C or porate and other private citizens other than those 

in the immediate vicinity of the m i n i n g  o pe ration shoul d  have 

access to tiie m i ning records. The present language in this 

s ection assumes that people have an "out c *  sight, out of mind" 

philosophy that has no place in an informed democratic ociaty.

A l a s k a  C e n t e r  r o n  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o r  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  «• K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u o u u o n  S o c i e t y  e N a t i o n a l  W i l d l i f e  F e d e r a t i o n  « S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc.
419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A me nd m e n t  2

Set. 41.45.12u 

Page 10 line 8-17 

Delete this section.

Reason: The state should not be pa ying the cost of h yd ro l og ic  

laboratory analyses. The d r af t r eg ulations even go so 

far as to allow the o perator to declare this state 

p u r c ha se d  information relating to the chemical and 

phy s ic al  properties of the coal to be p ro prietary 

inform^ v  , Publi c  funds should not be used to pay 

for the p r o t car'- information of coal operators.

Sm al l coal operators as d e f i ne d in this section 

can produce up to 100,000 tons, that is 200,000,000 

pounds of coal per year. That may be small by expo rt  

standards but we feel that these operators should be 

capable of paying there own laboratory fees. Unless 

changed, this provision reaffirms corporate w e l f a r i s m  

for the b e n e f i t  of corporation s to ck holders and to 

tiie d et riment and cost of A l a sk a n taxpayers.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  o F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  ® K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  J i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n
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Alaska Environmental Lobby, Inc.
4 1 9  6 th  S treet , Su ite 32 8  Juneau , A la sk a  99801 9 0 7 - 5 8 6 - 2 3 4 5

A m e n d m e n t  3

Sec. 41.45.170 (c) (1)

Page 15 line 3

St rike the word"part" and insert in lieu thereof the 

w ords "s ub stantially all"

Sec. 41.45.170 (c) (2)

Page 15 line 6

strike the w o r d  "part" and insert in lieu thereof tne 

words "substantially all"

Reason: E x p e r i e n c e  in areas outside A l a s k a  demo ns tr at e that 

e x t r a c t i o n  companies, e sp ec ia ll y  small, w h ol ly  owned 

s ubsidiarys of other companies, often terminate recl a m­

ation as soon a i bonds are ca nc el l ed  or surety is released. 

By requiring all or s ub st antially all of dr ainage control 

a nd rev eg et at io n tie legislature p rotects the c o mm is si on er  

from co nstant pressure by his "client" reg ul at ed  

compinies to release one bon d to a l l o w  the money or 

surety to be a p p li ed  to a "new operation".

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l  j b  •  D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  o  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  » L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc*
1̂9 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A m e n d e n t  4

Sec. 41.45.180 

Page 20 line 12

Delete "wilful"

Reason: A n y "pattern of v i ol at io ns  of such n a tu r e and d u r at i on  

a n d  w i t h  such re sulting i r re pa r ab le  damage to the 

e n v i r o n m e n t  as. to in dicate an i nt en t  n ot to comply wi th  

' 'this chapter" s h o u l d  be grounds for deni al  of permit.

We b e l i ev e that "wilful" i n t e n t  s ho u ld  not nee d to be 

p r o v e d  if, in fact, such a p a t t e r n  exists.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  » F r i e n d s  o f  t h e  E ^ r t h
S o u t h e a s t  ' l a s k a  C o n s e r v a t i o n  C o u n c i l  « N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  » N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc
419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A mendent 5

Sec. 41.45.250

Page 32 line 11

Delete "$5000", insert "$50,000"

Reason: The s u m  of $5000 as a m a x i m u m  fine is clearly too small

a s um to be an effective e n f o r c e m e n t  tool again st  

m u l t i b i l l i o n  dollar companies. The m a x i m u m  fine of 

$5000 h a r dl y amounts to a slap on the w r i s t  for a 500 

m i l l i o n  dollar ex port m in in g operation. Furthermore, 

the de c lining real value of the doll ar  wil l make the 

figure ev en  less si gnificant over time

A  m a x i m u m  fine is presum ea b ly  for a "worst case" situation 

a nd s ho ul d reflect the serio us ne ss  the state w i l l  attach 

to g rave p e r m i t  violations.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r , S i e r r a  C l u h  « D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a u t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  f e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Am e nd me nt  6

Sec. 41.45.910 

Pa ge  43 line 17-18

D e l e t e " (2) for commercial purp os es  if the surface coal 

mini ng  ope ra t io n affects tw o acres or less; or"

Reason: Even small commercial strip mines s h ou ld  be regulated.

W hile we agree that regulations for these small operators 

should be more simplified than for large scale coal 

operators, we do not b e l ie v e tha t they s n o u l d  be left 

completely unregulated. T w o  acres of strip minin g 

w o u l d  have poten ti al ly  serious effects on local g r o u n d­

water supplies, area streams, and other portions of the

area e n v i r o n m e n t

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  *  F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u d o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Amendent 7

Sec. 41.45.920 

Page 44 line 8

Delete "reduce", insert "significantly degrade"

Page 44 line 9-10

Insert a period after "safety" and delete the words,

"below that p rovided by law or regulation"

Reason: E x pe ri me n ta l reclamation p ra c tices shoul d  not  reduce

the p ublic health and safety at a l l . As presently written 

this bill w o u l d  unwisely allow tho p ublic health and 

safety to be reduced to some minim al  level.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  ® A l a s k a  C h a p t e r . S i f .r r a  C l u b  •  D e n a l i  c i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  « K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc
4 1 9  6 th  S tree t , Su ite 3 2 8  Juneau , A la sk a  99801 9 0 7 - 5 8 6 - 2 3 4 5

A me nd me nt  8

Sec. 41.45.390

Page 48 line 29

Insert "(14) Pe rson w h o  is or w h o  m a y  be adversely 

affected" means any person w h o s e  traditions or likely * 

future use of a, given area w o u l d  be adversely affected 

by mini ng  operations."

Reason: We feel a b r o a d  d efinition sh ould be p r o v i d e d  for this

phrase. S trip mini ng  of ones favorite h u n t i n g  or fishing 

a re a will adversely affect that person even though the 

pers on  may live a considerable distance away from the 

m i n e .

I nterpr et at io n of thi3 phrase s h ould not be left to the 

d is cr et io n of the commissioner. Such an impa ct  w o ul d 

be as serious for a subsi st an c e h u n t e r  from an Arctic 

village oeveral h u n dr ed  miles from whose traditional 

h unti ng  or fishing area is the home village as for a 

sports hunter from An ch orage or commercial guide or 

f isherman w h o  has traditionally used a given resource 

area.

A l a s k a  C e n t e r  f o r  t h e  e n v i r o n m e n t  •  A l a s k a  c h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a r t h
s o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc.
419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A m e n d m e n t  9

Sec. 41.45.990 

Page 48 line 3

S trik e the w o r d  "rational", i n se rt  in lieu thereof the 

word"reas on ab le "

Page 48 line 4

S trik e the w o r d  "substantial"

Reason: The "reasonable man" s t a nd ar d is w e l l  re co gn iz e d and 

interpreted in the law. "Rational person" is n ot a 

s i gn if ic an t  term- every "person" is, by defin it io n 

"rational" so that term adds n o t h in g to the term "person.

The term "substantial" subjects the p hrase "physical 

harm" to ex c es si ve  limitation.

A l a s k a  C e n t e r  t o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r , S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  « F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  o  S i t k a  C o n s e r v a t i o n  S o c i e t y  « L y n n  C a n a l  C o n s e r v a t i o n
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To members of the Senate Resources Committee 

Re: S B -843

These comments p r o v i d e d  to the A l a s k a  E n v i r o n m e n t a l  Lobby 

by Mr. Mike O'Meara from the Kenai P e n i n s u l a  arc d i r e c t e d  to 

a p r i o r  bill, HB-762. Nevertheless, all of his comments apply 

to SB-843.

Beca us e of the sco^e and depth of Mr. O 'M eara's comments, 

we feel that all members of che committee s h o ul d have the 

oppor t un it y to read his w or ds  just as they were written.

Thank y o u  for your consideration.

' 0_.io-v_ /—\\AA5

E x ec ut iv e Di rector

A l a s k a  C e n t e r  f o i  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  « F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  » N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c . e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



MEMORANDUM State of Alaska
DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF MINERALS AND ENERGY MANAGEMENT 

to: Mark Wittow • DATE; March 2, 1982
Special Assistant 
to the Commissioner file NO-

TELEPHONE NO: 276-2653

from: Howard A. RoitmarvS^^^OL^^l subject: Surface Mining Program
Regulation Development

The surface mining regulatory program will require an extensive set of 
implementing regulations. These will be necessary to comply with the 
requirements of the Federal Surface Mining Control and Reclamation Act of 1977 
and the Department of the Interior's regulations for the approval of state 
programs. Our program submission will need to demonstrace that Alaska's 
regulations are no less effective than the federal regulations in meeting the 
requirements of the federal law.

We anticipate that state regulations will encompass the following general 
areas:

1. General administrative provisions, including restrictions on 
financial interests of state employees; exemptions from the 
requirements of the program, and definitions.

2. Permitting. Under the program, permits will be required for surface 
coal mines, surface effects of underground mines, and exploration 
operations which remove more than 250 tons of coal or substantially 
disturb the natural land surface. These regulations will detail the 
permit application requirements for legal, financial, compliance and 
environmental information; the contents of the required reclamation 
and operation plans; the procedures for review o.' applications, 
public participation, and decisions on applications, including 
administrative and judicial review; and procedures for revisions, 
renewal and transfer of permits.

3. Bonding and insurance. The program will require liability insurance 
and a performance bond adequate to ensure sufficient funds for the 
state to complete reclamation of any site for which the operator 
fails to fulfill his reclamation obligations. These regulations will 
detail the requirements for performance bonds and the procedures, 
criteria and scheduling for bond release or forfeiture.

4. Environmental performance standards. Performance standards will 
cover such concerns as casing and sealing of drilled holes; topsoil; 
hydrologic balance; coal recovery; use of explosives; disposal of 
excess spoil; coal processing waste; protection of fish and wildlife; 
backfilling and grading; revegetation; postmining land use; and roads.
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5. Inspection and enforcement procedures, including procedures and 
criteria for imposition uf civil penalties.

6. Lands unsuitable, including criteria and procedures for decisions on 
petitions to designate lands unsuitable for all or certain types of 
surface coal mining operations.

7. Small operator assistance program.

8. Abandoned mine land reclamation program.

We have begun the task of drafting regulations in several of these areas. The 
Department will seek to involve industry, environmentalists and other 
interested governmental agencies in drafting a set of regulations which meet 
both federal requirements arj the unique Alaskan environmental and other 
conditions.
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©EPAEITME.'VT OF NATURAL RESOURCES

OFF ICE  OF THE COMMISSIONER

JA Y  S . HAMMOND, GOVERNOR

POUCH M
JUNEAU, ALASKA 99811 
PHONE:

February 15, 1982

To: Representative Bob Bettisworth

From: Mark Wittow

Re: Summary of proposed Alaska Surface Coal Mining Program

David Rogers asked me to provide you with a quick outline of the 
status and contents of the proposed surface coal mining program for 
Alaska.

The Department of Natural Resources has prepared "egislation which, 
if adopted, would allow the state to assume resposibi1“ty for the 
regulation of coal mining and reclamation activities in Alaska. The 
proposed law was introduced Friday, February 12 as a Governor's bill in 
the House (HB 762), and was referred to the Resources and Finance 
Committees. Mirror legislation will be introduced in the Senate during 
the week of February 15, where Senator Fahrenkamp has indicated a 
willingness to hear the bill at a early date. The transmittal letter 
and fiscal note for the legislation are attached.

A surface mining bill was first drafted by the department in 1930. 
Introduction was delayed in order to incorporate the results of a 
National Academy of Science study on present and potential surface 
mining 1-n Alaska. During the past year, the bill has gone through 
several drafts, each cf which has been widely distributed to members of 
the coal industry, regional corporations and environmental groups. A£_ 
introduced, the bill satisfies virtually all of the concerns the Alaska 
coal industry raised during their review of the h i l l . Other interest 
groups have not yet come to a final position on tr.; legislation, but are 
likely to support it with some reservations.

Contents of the legislation

The Alaska Surface Mining Control and Reclamation Act is a complex, 
53-page bill that establishes the powers and procedures necessary for 
the Department of Natural Resources to conduct a coal surface mining 
program. The state program generally follows the requirements of the 
federal Surface Mining Control and Reclamation Act of 1977. Unless the 
state's programs satisfies the standards set out in the federal law, the 
Secretary of the In arior must establish federal control of all coal 
operations in the state.



Page 2 - Coal Bill Summary

Key components of the state program that are provided for in the
proposed law include:

1. A permit, issued by DNR, is required to conduct surface coal mining 
operations in the state. The contents of the permit are to be set 
out in regulation, with special assistance provided for small 
operators.

2. A performance bond covering the costs of completing reclamation 
operations must be provided by the permit applicant. Some 
substitutes for the bond are acceptable. Before the bond is 
released, the applicant's reclamation work must be inspected and 
evaluated.

3. A process for designating lands "unsuitable" for all or certain 
types of coal mining is established.

4. Procedures for a program to rehabilitate abandoned mine lands are 
established; this program is financed by a federal fund.

5. In general, the bill provides for inspection and enforcement powers 
necessary to carry out the act; for public notice and comment; and 
for recognition of Alaska's unique conditions in determining 
substantive requirements.

I would be pleased to provide a sectional analysis of the legislation
upon request.

Other elements of the program

If this bill is passed, the department will rapidly move to adopt 
regulations to satisfy the additional requirements for the state's 
assumption of responsibility for surface mining operations. A draft set 
of regulations was circulated for comment a year ago; another draft is 
being prepared and will be reviewed in sections this spring by the coal 
industry, regional corporations, environmental groups and other 
interested parties. The Department is also working on the steps 
necessary to continue to receive federal funding for development and 
implementation of a state program. ' The attached fiscal note provides a 
general indication of the scope of a state program, and the sources of 
funds for it.

Please let me know if you have further questions or would like 
additional information on any of the aspects of the bill discussed 
above.



rV* ’?

United States Department of the Interior
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240

-  . .  . *  . *  4 . , . .  • • t  » .•  > •  * • - . . . . .  ,  _•* _
- * “ .. .* —  * -<• ■ -+ •  —  •  *—  * ^  v i  . . * <  r ‘  r »  . ■

•?ar, > — ’ • f •• ,?#. -J'

• A i : « i » v  •«•<**•• .i*. ? : >'•
,S • . » V  »  *, t ' 1 4  a  , . • • w  ■*, * M  . ■*,»•*/* * , . »*** ** '  , -,r -

; ' v- " * •. ■ : % £  ■", sep 2 3': 1981
-■ * - •» ■*<•/-.*■
;  . *. • • • . ♦ • .* .v,** a ,  . . *• .4.  v v ,

Honorable .Tea Stevens . «̂ V - --
United States Seriate    ^
Washington, p.C- 20510. ...^  ^ . V
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Dear..Senator Stevens: ... •

.  -  • ...------------

Thank you for. your September 17 letter;asking that the Office..of • 
Surface Mining (OSM) not implement a Federal regulatory program for 
Alaska. We apologize for the delay of our response. You also asked 
the status of the National Acaderr/ of Science (NAS) study of Alaska 
mandated by Section 708 of the Surface Mining Control and Reclamation 
Act (SMCRA).

>r. *.»/ “ .

The Section 708 study was completed and transmitted to OSM in October 
1980. As a result of OSM's close review of this study, we have con­
cluded that sufficient flexibility exists in the Act to accommodate 
Alaska's unique environmental conditions. .Therefore, we have no plans 
to ask Congress for changes to the Act. If it becomes apparent in the
future til at changes are needed, we will consider a request to Congress
at that time. On September 22 we sent a letter to Lieutenant Governor 
Terry Miller, with copies to you, Senator Frank Murkowski, and 
Representative Don Young, in which we reported this conclusion and in
which we stated our desire to work with .Alaska to transfer primary
regulatory responsibility to the State in accordance with the 
procedures and criteria specified in the Act.

Several environmental organizations have given us formal notice of 
their intent to file suit to cacpel the implementation of a Federal 
program for Alaska. These organizations point to the provisions of 
Section 504 of the Act in arguing that we are under a mandatory 
obligation to take such action at the present time. We are, of 
course, committed to aid Alaska in the development and implementation 
of a State regulatory program. This oanmitiiient has led us to 
negotiate witn the environmental organizations that have threatened 
suit in an effort to secure for Alaska enough time to develop and 
submit to us a proposed State regulatory program. To date these 
negotiations have proceeded well, and we hope to avoid litigation on 
this suoject.



We believe that Alaska is making substantial progress towards a final 
program submission and that it remains carmitted to achieving primacy 
at the earliest possible date. For our part, we are egually committed 
to assisting the State in developing and implementing a program that 
meets the requirements of the Act but recognizes Alaska's unique 
circumstances. Your letter was only the most recent of several 
communications the Department has received from Alaskans expressing 
strong and immediate interest in avoiding a Federal regulatory program 
for the State. To that end, we have directed OSM to continue to work 
closely with the Alaska Department of Natural Resources to develop an 
approvable State program. We have every confidence that Alaska will 
be successful in doing so.

We appreciate your interest in this ratter. Please let us know if we 
can be of further service.

Sincerely.,

a 0QBjL.

Acting SECRE,EAKf
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O FF IC E  OF SURFACE M IN IN G  

Reclamation and EnJofcement 
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Hr. Oohn W. Katz 
Ccxmissioner, Alaska Department 
of Natural Resources 

Pouch H
.Jjneau, Alaska 99B11 

Dear Mr. Katz:

Thank you for the opportunity to review House Bill 762, containing 
Alaska's proposed surface mining law. With one major exception, we 
believe the bill meets the stanoards for State program legislation 
required in the Surface Mining Control and Reclamation Act (SMCRA), 30 
U.S.C. 1201 et sea.

Section 41.45.250(b) does not require the prepayment of a proposed civil 
penalty into escrow as required by Section 518(c) of SMCRA. This 
provision is an essential part of all State programs which must be 
included in the State law. We urge you to include this statutory 
provision.

We have the following other concerns about House Bill 762, which concerns 
can be corrected by regulation or further explanation:

1. Section 41.45.050. This section Is acceptable if the penalty for 
a Class A misdemeanor is at least a fine of not more than $2,500 or 
imprisonment of not more than one year, or both.

2. Section 41.45.170(b). The phrase, "or such longer period as 
field conditions require," is not in accordance with Section 519(b) 
of SMCRA, which permits only a 30 day period to inspect and prepare 
an evaluation. If, however, it is explained in tine State program 
submission that the above phrase refers only to the impossibility to 
inspect because of weather conditions during the long winter, this 
section should be acceptable.

3. Section 41.45.230(b). In this section, the word "may" appears in 
regard to what the commissioner requires of a permittee, SMCRA 
Section 517(b) uses the word "shall". If the specific requirements 
of permittees ore contained In the State program regulations, this 
section will be acceptable.

4. Section 41.45.240. (a) This section does not state that the 
cutnissioner shall "immediately" issue a cessation order If, at tire 
end of the abatement period, the violation has not been abated. This 
deficiency can be cured by regulation, (b) Ihis section allows the
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commissioner, "for good cause," to extend beyond 90 days the time for 
abatement of a violation. If "good "cause" is defined by regulation 
In a manner no less effective than the comparable Federal rule at 30 
CF* 843.12 (46 FR 41702, August 17, 1901), this section will be 
acceptable.

3. Section 41.45.240(f). This section does not provide that the
commissioner shall "forthwith" issue a show cause order if he finds a 
pattern of violations as in SMCRA Section 521(a)(4)- This deficiency 
can be cured by regulation.

6. Section 41.45.240(1). This section omits the award of costs in 
matters under judicial review. If this matter is covered under* other 
State law in a manner which is in accordar.ce with SMCRA Section 
525(e), this section will be acceptable.

7. Section 41.15.250(h). The last sentence of this section
erroneously refers to AS 41.45.260. The reference should be to AS 
41.45.250(1). .

( \ &

8. Section 4l.45~4«r. This section omits litigation costs, which 
was sutjection (e) in the previous draft of the legislation. This 
must be included in the bill.

9. Section 41.45.170(a). This section does not require the same
steps for a permittee request for release of bond as in StCRA Section
519(a). This deficiency can be cured by regulation.

10. Section 41.45 15). The definition of "significant imminent
environmental harm to land, air or water resources" is in conflict 
with the Federal definition at 30 CFR 701.5, by using the term 
"Irreparable" instead of "reparable". Under the State definition, it 
would be meaningless tc in sue an order requiring abatement in an 
imminent harm situation si re any reclamation would be to no avail.

Of course, any legislation whii* is enacted would be subject to public 
notice and comment in the State- program approval process. We look 
forward to receiving the State's submission in the near future. If 1 can 
be of any further assistance, please do not hesitate to contact me.

Sincerely



ARTICLE 5. PROCESS FOR IDENTIFYING LANDS 
UNSUITABLE FOR MINING.

Section
81. Petition filing
83. Initial processing of petitions
85. Notification and request for information
87. Data base and inventory system
89. Public information
91. Hearing requirements
93. Decision
95. Maps and records
97. Lands exempt from designation

11 AAC 90.081. PETITION FILING, (a) A petition filed under 
AS 41.45.260(b) must be on a form provided by the commissioner, and must 
include all information requested on the form.

r

(b) Petitions shall be mailed or delivered to: Alaska Department of
Natural Resources, Lands Unsuitable for Mining Proqram, 555 Cordova Street, 
Pouch 7-005, Anchorage, Alaska 99510. (Eff. / /£2, Register )

Authority: AS 41.45.260

11 AAC 90.083. INITIAL PROCESSING OF PETITIONS, (a) Within 30 days of 
the receipt of a petition to designate or terminate, the commissioner will 
notify the petitioner by certified mail whether or not the petition is 
complete.

(b) If the commissioner determines that the petition is incomplete, it 
shall be returned to the petitioner with a written statement of the reasons 
for the determination and the categories of information needed to make the 
petition complete.

(c) The commissioner will determine whether any identified coal resources 
exist in the area described in the petition. Should the commissioner find 
that there are not identified coal resources in that area, the petition will 
be returned to the petitioner with a statement of findings.

(d) The commissioner may reject petitions which are found to be 
frivolous. If the commissioner finds that the pecition is frivolous he will 
return the petition to the petitioner with a written statement of the reasons 
for the determinations.

(e) The commissioner may suspend consideration of petitions on lands where 
there is no real and foreseeable potential for surface coal mining operations 
to occur or. for state lands, if the lands are unleaseri, not available for 
leasing, or are not the subject of an application for a coal prospecting 
permit. "Real and foreseeable potential" means that the petitioned lands are 
not currently available for mining or where coal resource currently lacks 
economic potential for development. The commissioner will resume review of 
the petition when the petitioned area is found to have real or foreseeable 
potential for surface coal mining to occur or when state lands become 
available for. leasing or are subject to coal prospecting permit applications.
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(f) When considering a petition for an area which was previously and 

unsuccessfully oroposed for designations, the commissioner will determine if 
the new petition presents substantial new allegations of facts and supporting 
evidence. If the petition does not contain new and substantial allegations of 
facts, the commissioner will return the petition with a statement of findings 
and a reference to the record of the previous designation proceedings.

(g) Petitions received after the close of the public comment period on a
permit application relating to the same area shall not prevent the 
commissioner from issuing a decision on that -permit application. The 
commissioner may return such a petition to the petitioner with a statement of 
why the petition will not be considered. For the purpose of this regulation, 
close of the public comment period shall mean at the close of the period for 
filing written comments and objections under 11 AAC *, or the close of the 
informal conference, whichever is later. If a petition submitted during the 
public comment period on a permit application is deemed incomplete, the 
commissioner may allow the petitioner to resubmit the petition within 15 days 
after the rejection or before with the close of the public comment period, 
whichever is longer. Resubmissions must claiify or refine materials which 
were originally submitted and not provide new allegations as the basis of the 
petition. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.085. NOTII ICATION AND REQUEST FOR INFORMATION, (a) The
commissioner will notify the petitioner of any application for a permit which
proposes to include any area covered by the petition.

(b) Within 21 days after the determination that a petition is complete, 
the commissioner will circulate copies of the petition to, and request 
submission of relevant information from:

(1) other interested government agencies;

(2) native corporations and villages;

(3) the petitioner;

(4) interveners; and

(5) other persons known to the commissioner to have an interest in 
the property.

(c) Within 21 days after the determination that a petition is complete, 
the commissioner will notify the general public of the receipt of the petition 
by a newspaper advertisement and an'' other means necessary to reach interested 
members of the public. The notice ^nall request submissions of relevant 
information and shall request that persons with an ownership or other interest 
recorded in the property covered bv the oetition who wish to be notified of 
any hearing identify themselves to the commissioner. The advertisement shall 
be placed once a week *or two consecutive weeks in vhe newspaper of largest 
circulation in the st^oe and the region of the petition area.

- 2 -
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(d) Uhtil 14 days before the commissioner holds a public hearing on a 
petition pursuant to 11 AAC 90.091 *, any person may intervene in the 
proceeding, by filing:

(1) the intervener's name, address, and telephone number;

(2) identification of the intervenor's interest which is or may be 
adversely affected;

(3) an identification of the petition;

(4) allegations of fact and supporting evidence which would tend to 
establish or dispute the allegations found in the petition. (Eff. / /82, 
Register )

Authority: AS 41.45.260

11 AAC 90.087. DATA BASE AND INVENTORY SYSTEM, (a) The commissioner will 
develop and maintain a data base and inventory system which will permit 
evaluation of reclamation feasibility in areas covered by petition.

(b) The commissioner will include in the data bass and inventory system
information relevant to the criteria in AS 41.45.260(c).

(c) The commissione.. must include in the data base and inventory system
sufficient information to prepare the statements required in 11 AAC 90.093,
including information on;

(1) the coal resources of Alaska;

(2) the demand for Alaskan coal;

(3) the supply of Alaskan coal;

(4) the economy of Alaska and its coal mining regions; and

(5) the environment and natural resources of Alaska.

(d) The commissioner will include in t-p data base inventory system 
relevant information that comes available from fec'ernl, sta^e and local 
agencies, petitions, puolications, studies, experiments, permit applications, 
surface coal mining operations, and other sources. (Eff. / /82,
Register )

Authority: AS 41.45.260

11 AAC 90.089. PUBLIC INFORMATION, (a) The commissioner will compile and 
maintain a r ;cord consisting of all documents relating to the petition filed 
with or prepared by the commissioner This record shall be maintained in the 
Lands Unsuitable Program office in ™,chorage. The commissioner will also 
maintain a copy of the petition, a list of intervenors, and a schedule of all 
hearings, public meetings, and formal action related to the petition at the 
district office closest to the area in which the petitioned land is located.



(b) The commissioner will make the record, data base, and information 
system available for public inspection, free of charge, and copying at 
reasonable cost during all normal business hours. (Eff. / /82, Register )

Authority: AS 41.45.100
AS 41.45.260

11 AAC 90.091. HEARING REQUIREMENT, (a? Within three to seven months 
after receipt of a complete petition, the commissioner will hold a public 
hearing in the locality of the area covered by the petition. The commissioner 
may delay the hearing up to five additional months if such period is necessary 
to provide a field season ar d a reasonable period of time to review the 
results of the field surveys. If all petitioners and intervenors agree, the 
hearing may be delayed further, may be held in Anchorage or need not be held.
The commissioner will make a record of the hearing.

(b) The commissioner will give notice of the date, time, and location of 
the hearing to:

(1) federal, state, and municipal agencies and native corporations 
and villages which may have an interest in the petition;

(2) the petitioner and the intervenors;

(3) any person known by the commissioner to have an ownership or 
other interest in the area covered by the petition.

(c) Notice of the hearing shall be sent by certified mail to the
petitioner and any intervenors and by regular mail to the persons identified 
in (b)(1) and (b)(3) of this section, and be post-marked not less than 30 days
before the scheduled date of the hearing.

(d) The commissioner will notify the general public of the date, time, and 
location of the hearing at least 30 days before the hearing and during the 
week before the hearing by rrtices in the newspaper of largest circulation in 
the state, and through newspapers, public service announcements, or any other 
method calculated to reach interested persons in the area covered by the 
petition.

(e) The commissioner may consolidate in a single hearing, the hearings 
required for each of several petitions which relate to areas in the same 
locale.

(f) In the event that all petitioners and intervenors agree before the 
hearing, the petition may be withdrawn from consideration. (Eff. / /82, 
Register )

Authority: AS 41.45.26C

11 AAC 90.093. DECISION, (a) In reaching a decision on a petition, tne 
commissioner will use:

- 4 -



(1) the relevant information contained in the data base and inventory
system;

(2) relevant information or analysis submitted during the comment 
period and public hearing; and

(3) relevant information provided by other governmental agencies.

(b) A final written decision, including a statement of reasons, will be 
issued by the commissioner, within 60 days of completion of the public 
hearing, or, if no public hearing is held, then within 12 months after receipt 
of the complete petition unless otherwise extended by agreement with petitions 
and intervenors. The commissioner will simultaneously send the decision by- 
certified mail to the petitioner, all intervenors, and to the Director of the 
Office of Surface Mining, U.S. Department of Interior, and by regular mail to 
all other persons who have requested a copy of the decision.

t

(c) If the commissioner does not designate a petitioned area under this 
chapter, the commissioner may direct that any future permits issued for the 
area contain specific requirements for mitigating the impact of surface coal 
mining operations on the feature that was the subject of the petition.
(Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.095. -tAPS AND RECORDS, (a) The commissioner will maintain a 
current map or oth^r unified and cumulative record of areas designated as 
unsuitable for all or certain types of surface coal mining operations at each 
district office and at the Lands Unsuitable Program office. Copies of such 
maps will be available for inspection and copying. Such maps will be 
distributed to appropriate federal, state, and municipal agencies and native 
corporations and villages whenever the maps are updated. (Eff. / /82,
Register )

Authority: AS 41.45.260

11 AAC 90.097. LANDS EXENPT FROM DESIGNATION, (a) Petitions for 
designating lands as unsuitable for all or certain surface coal mining 
operations will not be considered for:

(1) lands on v lich surface coal mining operations were being 
conducted on August 3, 1977;

(2) lands covered by a permit issued unaer this chapter or a permit 
application for which the public comment has closed according to 11 AAC 90. *;

(3) lands where substantial legal and financial commitments in 
surface coal mining operations were in existence prior to January 4, 1977.
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(b) Determination of "substantial legal and financial commitments" will be 
based on a finding that significant investments have been made on the basis of 
a long term coal contract. The costs of acquiring the coal in place or the 
right to mine such coal, will not alone constitute a substantial legal and 
financial commitment in the absence of an existing mine. Factors to be 
considered will include, but not be limited to, the following:

(1) the actual expenditure of substantial monies or the execution of 
a valid and f \ng contract for the expenditure of substantial monies on the
improvement c edification of lands within, for access to, or in support of
surface coal mining operations in the petitioned area.

(2) the actual expenditure of substantial monies or the execution of 
a valid and binding contract for substantial monies on exploration, mapping, 
surveying, and geological work, as well as engineering and legal fees, 
associated with the acquisition of the property or* preparation of an 
application to conduct surface coal mining and reclamation operations.
(Eff. / /82, Register )

Authority: AS 41.45.260

ARTICLE 6. PERMIT APPLICATION REVIEW

Section
101. Permit application review 
103. Assistance review 
105. Valid existing rights 
107. Exploration permits 
109. Designated lands

11 AAC 90.101. PERMIT APPLICATION REVIEW, (a) Upon receipt of an 
application for a surface coal mining and reclamation operation permit, and 
subject to valid existing rights, the commissioner will prohibit such 
operations in accordance with AS 41.45.260(c)(3), subject to the following 
exceptions.

(1) For operations which will adversely affect any publicly owned 
park or publicly owned site included on the National Register of Historic 
Places, the commissioner will transmit a copy of the complete permit 
application to the agency with management responsibility for the park or 
site. The commissioner will not approve the application for such lands unless 
approved by the agency with management responsibility.

(2) The commissijner will not approve an application for operations 
on lanos within 300 feet, measured horizontally, from any occupied dwelling 
unless the applicant submits with the permit application a written waiver from 
the owner of the dwelling, consenting to such an operation within a closer 
distance of the dwelling specified in the waiver. Waivers obtained prior to 
August 3, 1977 are valid for the purposes of this paragraph. Waviers obtained 
from previous owners shall remain effective for subsequent owners who had 
actual or constructive knowledge of the existing waiver at the time of 
purchase. A subsequent purchaser shall be deemed to have constructive

- 6 -
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knowledge if the waiver has been recorded in the public property records 
pursuant to State law. The waiver must be knowingly made and separate from a 
lease or deed unless the lease or deed contains an explicit waiver. In such 
case, a copy of the lease or deed must be included with the permit application.

(3) The commissioner will not approve an application for operations 
on lands within 100 feet, measured horizontally, of the outside right-of-way 
of any public road (except where mine access roads or haulage roads join such 
right-of-way), except as follows. The commissioner may allow areas within 100 
feet to be affected or may allow the public road to be relocated if the 
commissioner:

(A) lequires the applicant to obtain any necessary approval of * 
tne governmental authority wi'.h jurisdiction over the public road;

(B) provides opportunity after appropriate notice to the public 
for a public hearing in the locality of the proposed mining operations for the 
purpose of determining whether the interests of the public and affected 
landowners will be protected;

(C) makes a written finding within 30 days after any such 
hearing or at the end of the public comment period if no hearing is held, as 
to whether the interests of the public and affected landowners will be 
protected. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.103. ASSISTANCE REVIEW. If the commissioner is unable to 
determine whether the proposed surface coal mining operation is located within 
the lands identified in AS 41.45.260(c)(3), the commissioner will transmit a 
copy of the relevant portions of the permit application to the appropriate 
federal, state, municipal agency or native corporation or village for a 
determination of the relevant boundaries or distances, with a request that it 
respond in writing within 30 days of receipt of the request. The commissioner 
will presume that the proposed surface mining operation is not located within 
the boundaries of any such lands if no response is returned within the 30 day 
period. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.105. VALIO EXISTING RIGHTS, (a) Except for haul roads, "valid 
existing rights" means property rights in existence on August 3, 1977, that 
were created by a legally binding conveyance, lease, contract or other 
instrument which authorizes the applicant to produce coal and the person 
proposing to conduct a surface coal mining operation on pjch lands either:

(1) had been validly issued or exercised a good faith effort to 
obtain, on nr before August 3, 1977, all state and federal permits necessary 
to conduct surface coal mining operations on those lands, or

(2) can demonstrate that the coal is both needed for, and immediately 
adjacent to, an ongoing surface coal mining operation for which all permits 
were obtained prior to August 3, 1977.



r

(b) A determination that coal is "needed for" will be based upon a finding 
that additional production originating on adjacent land is necessary to 
preclude a financial hardship on the mining operation measured by standard 
accounting and financial procedures provided that:

(1) a fair rate of return on invested capital cannot be achieved on 
existing permitted land;

(2) a less than fair rate-of-return on invested capital is
attributable to the provision of this chapter; and

(3) the operator can establish that the adjacent unpermitted land is
part of the operator's mining plan.

(c) For haul roads, "valid existing rights" means;'

(1) a recorded right of way, recorded easement, or a permit for ccal 
haul road recorded as of August 3, 1977; or

(2) any other road in existence as of August 3, 1977.

(d) The applicant may establish a valid existing right by demonstrating 
that the operation existed at the time a structure, road, cemetery, or other 
activity protected in this section came into existence.

(e) "Valid Existing Rights" does not mean that mere expectation of a right 
to conduct surface coal mining operations or the right to conduct underground 
coal mining. (Eff. / /82, Register )

Authority: AS Al.A5.260

11 AAC 90.107. EXPLCRATION. Designation of any area as unsuitable for 
all or certain types of surface coal mining operations does not preclude 
exploration in the area, if conducted in accordance with this chapter. 
Exploration operations shall be approved only when the commissioner finds that 
the proposed exploration does not interfere with <n value for which the area 
has been designated unsuitable for surface coal mining operations.
(Eff. / /82, Register )

Authority: AS AS 41.45.260

11 AAC 90.109. LANDS DESIGNATED UNSUITABLE. The commissioner will not 
issue a permit for surface coal mining operations which are inconsistent with 
designations made pursuant to this chapter. (Eff. / /82, Register )

Authority: AS 41.45.180
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Definitions related to Articles 5  tc 6

"Fragile lands" means geographic areas containing natural, ecologic, 
scientific or aesthetic resources that could be damaged or destroyed by 
surface coal mining and reclamation operations. Thes« inds may include? but 
are not limited to, uncommon geologic features, Natj S h '  Natural Landmark 
sites, groundwater recharge areas, valuable habitat*> i':- fish and wildlife, 
critical habitats for endangered species of animals plants, wetlands, 
environmental corridors containing concentrations of ecologic and aesthetic 
features, areas of recreational value due to high environmental quality, 
buffer zones around areas where surface coal mining is prohibited, and 
important, unique or highly productive soils or mineral resources.

"Historic lands" means historic or cultural districts, places, structures or 
objects, including but not limited to sites listed or eligible for listing on 
a stare or National Register of Historic Places, National Historic Landmarks, 
archeological and paleontological sites, cultural or religious districts, 
places, or oojects.

•V

"Natural hazard lands" means geographic areas in which natural conditions 
exist that pose or, as a result of surface coal mining operations, may pose a 
threat to the health, safety, or welfare of people, property or the 
environment, including but not. limited.to areas subject to landslides, cave 
ins, subsidence, substantial erosion, earthquakes, unstable geology, long term 
disruptions or degradation of surface and subsurface water supplies, and 
substantial increases in clood heights or frequencies.

"Occupied dwelling" means any building that is currently being used on a 
regular basis for human habitation.

"Public building" means any structure that is owned or leased by a public 
agency or used by a government agency principally for public business, 
meetings, or other group gatherings.

"Public park" means any area dedicated or designated by any federal, state, 
municipal agency or native village for recreational use, despite whether such 
use is limited to certain times or days. It includes any land leased, 
reserved, or held open to the public because of that use.

"Public roads" means any thoroughfare constructed or maintained with public 
funds which is open to the public for passage of motorized vehicles.

"Cemetery" means any area of land where human bodies are interred.



P E T I T I O N  F O R M S

W e  e x p e c t  the p e t i t i o n  forms to r e q u e s t  the f o l l o w i n g  information:

1. p e t i t i o n e r ' s  name, address, t e l e p h o n e  n u m b e r

2. i d e n t i f i c a t i o n  of the p e t i t i o n e r ' s  i n t e r e s t  w h i c h ' i s  o r  m a y  b e  

ad v e r s e l y  a f f e c t e d

3. U.S.G.S. 7 1/2 m inute t o p o g r a p h i c  map(s) m a r k e d  to s h o w  t he l o c a t i o n  

and size o f  the geo g r a p h i c  a r e a  c o v e r e d  b y  the p e t i t i o n

4. a d e s c r i p t i o n  of h o w  surface c o a l  m i n i n g  o p e r a t i o n s  in the a r e a  h a v e  

or m a y  a d v e r s e l y  a ffect people, land, air, water, o r  o t h e r  r e s o u r c e s

5. a l l e g a t i o n s  o f  facts a nd s u p p o r t i n g  e v i d e n c e  w h i c h  w o u l d  ten d  to 

e s t a b l i s h  that the ar e a  is u n s u i t a b l e  for all o r  c e r t a i n  t y p e s  of 

surface co a l  m i n i n g  op e r a t i o n s

3 >

P e t i t i o n s  to terminate a d e s i g n a t i o n  w o u l d  include 1, 2, a n d  3 a bove, and

4. a l l e g a t i o n s  o f  facts w i t h  s u p p o r t i n g  evidence, n o t  c> ined i n  t he

r e c o r d  of the p r o c e e d i n g  in w h i c h  the area was design, i as u n s u i t a b l e  

w h i c h  w o u l d  tend to e s t a b l i s h  the al l e g a t i o n s  that the d e s i g n a t i o n  

s h o u l d  be teri> 'nateu, incl u d i n g  a l l e g a t i o n s  that

(a) r e c l a m a t i o n  is n o w  t e c h n o l o g i c a l l y  feasible, if the d e s i g n a t i o n  

was b a s e d  on a finding o f  t e c h n o l o g i c a l  unfeasibility.':

(b) that the resources o r  c o n d i t i o n s  s p e c i f i e d  in the o r i g i n a l  

d e s i g n a t i o n  d e r i s i o n  w i l l  no l onger be impa c t e d  or t h a t  t he 

nature or severity of the i m pact has changed.



SURFACE MINING REGULATORY PROCESS OVERVIEW 
April 6, 1982

The Department of Natural Resources is beginning the process of drafting a 
set of regulations which will implement the Alaska Surface Coal Mining Control 
and Reclamation Act, wher, passed. Although this state act is still in bill 
form in the legislature, the implementing regulations will be complex and 
comprehensive and, in order to meet projected deadlines, the Department is 
beginning the drafting process now. Our aim is to submit a program to the 
United States Department of the .Interior by July 1, 1982. To a.id in drafting 
the regulations the Department has enlisted the assistance of various experts 
from within the Department and from sucn sources as other state, federal, and 
local agencies; private industry; environmental organizations and native 
corporations. The Department welcomes the participation of any other persons 
who are interested in the process.

The Federal Surface Mining Cuntrol and Reclamation Act of 1977 (SMCRA) 
created programs for surface coal mining regulation and for the reclamation of 
abandoned mine lands. SMCRA and the regulations of the Office of Surface 
Mining, which administers the federal act, set up a series of standards by 
which the Secretary of.the Interior will judge whether state program 
submissions are approved. If the Alaska program submission is approved, the 
slate will be the primary regulator of surface coal mi[..i.,ig activities cn both 
state and private lands in Alaska. It should then be a relatively easy step 
for the state to be granted authority to regulate such activites on federal 
lands in Alaska. Our goal is to draft a program which will meet Alaska's 
unique environmental concerns and which will be approved by the federal 
government.

Standards for program approval
The standards for approval of the state program may be summarized as 

follows:
— With regard to the federal Act (SMCRA), the State laws and regulations 

must be no less stringent than, meet the minimum requirements of and include 
a’.l applicable provisions of SMCRA.

— With regard to the federal regulations, .he State laws and regulations 
must be no less effective than the federal regulations in meeting the 
requirements of SNCRA.

— Enforcement provisions of a state program must incorporate sanctions no 
less stringent than those of SMCRA; civil and criminal pen JLties must be no 
less stringent than SMCRA; and there must be the same or • .milar procedural 
requirements relating to both.

There may be particular standards governing particular sections of the 
federal program which will be discussed when the corresponding sections of the 
draft regulations are distributed for review.

The bill currently under consideration \n the legislature meets the basic 
standards for approval. Several key areas of SMCRA were deferred to the 
implementing regulations, however, meaning that those areas will have to meet 
the "no less stringent than" standard applicable to the federal law. These 
areas include the contents of permit applications and reclamation ■'Ians, 
performance standarus applicable to surface coal mining and reclamation 
operations and to the surface impacts of underground coal mining, and some of 
the public participation requirements which apply to various processes under 
the program. Other areas under the regulations will generally be subject to 
the "as effective as" standard. Please keep these tests in mind when 
reviewing draft regulations.



Regulation subject areas
The Federal regulations contain the following main subject areas, which 

the state program submission will need to address:
A. General

1. Definitions
2. Restrictions on financial interests
3. Applicability and exemptions
4> Public information

B. Areas unsuitable for mining
C. Permitting

1. Application requirements, including legal, financial, and 
compliance information; information on environmental resources; and a 
reclamation and operations plan

2. Permitting process
3. Small operator assistance

D. Bonding and insurance
E. Performance standards

1. signs and markers
2. casing and sealing of drilled holes
3. topsoil
4. hydrologic balance
5. coal reco/ery
6. use of explosives

• 7. disposal of excess spoil
8. protection of underground mining
9. coal processing waste
10. air resources
11. fish, wildlife and related values
12. slides and other damage
13. backfilling and grading
14. contemporaneous reclamation
15. revegetation
16. postmining land use
17. roads
18. transportation, support ami utility installations
19. subsidence control

F. Inspection and enforcement
G. Abandoned mine land reclamation

The regulation drafting process
The Department is not starting from scratch in approaching the drafting of 

its regulations. During 1979 and 1980, the Department drafted a complete 
program submission, which included both a draft bill and regulations. This 
draft is referred to as the 1980 draft, and was the product of an extensive 
work effort dire^teu by the Commissioner's office and the Alaska Surface 
Mining Advisory Committee. The 1980 draft included extensive input from other 
interested agencies, industry, members of the public, and the Office of 
Surface Mining. The 1980 draft regulations reflected the then-current draft 
bill, as well as the then-current federal regulations.

Much has changed since the 1980 draft regulations. The bill presently 
under consideration by the legislature is different from the 198Q bill draft 
Many of the federal regulations in effect in 1980 have been changed, either as 
the result of judicial action or as a result of changes in regulations made by
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the Office of Surface Mining. In addition, the "as effective as" standard for 
judging state regulations' compliance with federal regulations is new and 
should give the Department of Natural Resources considerably more flexibility 
in drafting regulations which meet the unique environmental conditions found 
in Alaska. Unfortunately, the Office of Surface Mining is not very far along
in its revision of its regulations. It appears likely that the final federal
regulations will not all be in place before 1983, and it is likely that many
of them will be the subject of court challenges even then.

The Department of Natural Resources is pursuing the following approach in 
drafting its regulations. Our contractor has reviewed the 1930 draft 
regulations. Since those regulations had already been the subject of review 
and issue resolution by other agencies, industry, members of the public, the 
Surface Mining Advisory Committee, and the Office of Surface Mining, the 
Department has not marie extensive changes in the 1980 draft regulations, . 
except where the federal regulations have been changed or are proposed to be 
changed, or where the experience of our contractors with other state programs 
has suggested a better alternative to the 1980 draft. Of course, we have also 
examined and changed the 1980 draft to conform to Senate Bill 843, the current 
surface mining bill. Proposed federal rule-changes cause a problem in 
drafting a state program submission because of tne uncertainty of when any 
proposed changes will become final and how such final regulations may differ 
from the proposals based on the extensive public comment which the Office of 
Surface- Mining receives on most of its proposals. We are carefully examining 
proposed federal rule-changes. Where the proposed change appears to be an 
improvement on the 1980 draft regulation, and where we believe that the 
proposed change could be justified under the "as effective as" standard, even 
if it is not ultimately adopted by the Office of Surface Mining, some or all 
of the proposed change has been incorporated in the draft which we are 
disseminating. Other federal proposals have not been incorporated at this 
time; however, the Department is continuing to monitor these rule changes 
carefully and will look to incorporate whatever proposed concepts that seem to 
be appropriate for an Alaska surface mining program. The tables which 
accompany each group of our draft regulations indicates whether or nut there 
are final or proposed federal regulations in that area.
_  Beginning with this April 6 meeting, we envision using the following 
process in proceeding with the development of our surface mining regulations 
and program submission. We are asking today that everybody who is interested 
in assisting in this process complete a short form which indicates what 
regulations they are interested in reviewing and working on. As sections of 
the draft regulations are ready for review we will distribute them to the 
interested members of this working group, ano request a review and comment 
within a relatively short period of time, usually about 2 weeks. Based on the 
comments which the Department receives, we will either proceed with a new 
draft which considers all of the comments made or attempt some kind of 
dialogue with the reviewers to redraft the regulations in a manner which 
satisfies the concerns raised. Depending on the nature of the comments, this 
dialogue would either take place at one or more meetings or through telephone 
calls. Otr goal is to have all sections of the draft regulations distributed
this month and a package to go to formal rule-making bv June 1..

Today we are distributing the draft regulations on the designation of
lands unsuitable process, as well as the appropriate portion of Senate Bill
843, This seemed to be an appropriate area vvith which to begin since that 
process cuts across a ~ange of disciplines and interests. It also serves to



introduce you to some of the common threads you will encounter in reviewing 
these draft regulations. The federal law and regulations contain a number of 
systems, all of which are highly procedural. Many of these procedures were 
designed to insure public participation in the whole area of regulation of 
surface coal mining activities. Before approving a state program, the 
Secretary of the Interior must find that the program provisions for public 
participation are as effective as those of the federal regulations. The lands 
unsuitable area is one of these systems.

You will find it difficult to track the draft regulations without reading 
the cross references to the Senate Bill, which we have provided. We have 
followed the guidance of the Drafting Manual for Administrative Regulations in 
not restating or paraphrasing statutes as regulations, but we have tried to 
reference the appropriate statutory section where necessary. We suggest that 
you read AS 41.45.260 before reviewing the draft regulations.

Please note that a great deal of checking of internal cross references, 
making style and references consistent, and reorganizing of materials will 
take place prior to formal rule-making. All of the definitions will be put in 
one section, and we are going to attempt, to the extent possible, to 
standardize many of the notice and hearing provisions under one different 
systems, and place them in one place. We welcome any suggestions along these 
lines. Fur the purposes of reviewing the draft regulations, however, we have 
kept many of these provisions intact to aid the reviewers.

It is not necessary that all comments on the draft regulations be made to 
us in writing, or with any other formality. Feel free to return a marked-up 
copy to us with your comments. Also feel free to call and ask questions at out 
the material. We have found that many concerns can be explained in terms of 
the requirements imposed by federal law.

We are asking that those of you interested in reviewing the designation of 
lands jnsuitable regulations respond to us by April 19, 1982. Within the. next 
week we will mail to you a list of the people in this working group and their 
areas of interest, along with some additional sections of the draft 
regulations. We may need to solicit further help in certain areas based on 
the responses today. Please suggest any other persons who you feel might be 
interested in this effort.

We thank you for your help.

Laurel Murphy 265-4222
Howard Roitman 265-4221
John Antenucci 265-4220

Division of Minerals and Energy Management
Pouch 7-Q05
Anchorage, Alaska 99510
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R e g is te r 7 2 .  J a n u a ry  1 9 8 0 NATURAL RESOURCES 11 AAC 83.900

11 AAC 84.105

(d ) The commissioner will, in his discretion, 
disregard existing acreage limitations and will 
adopt a bidding method tinder AS 3 8 .0 5 .180(f).

(e) AH sales o f  re-offered land will be by com ­
petitive bids after proper notice to the public. 
(Eff. 7 /22 /79 . Reg. 71)

Authority: AS 38.05.035 
AS 38.05.145 
AS 38.05.180

CHAPTER 84.
OTHER LEASABLE MINERALS

A rt ic le
1. C o a l ( 11 A A C  84.100-11 A A C  84.170)
2, P h o sp h a te s  ( 11 A A C  84.200)
3 . O i l S h a le  (11 A A C  84.300)
4. S o d iu m  ( 11 A A C  84.400)
5. S u lp h u r  (11 A A C  84.500)
6. P o ta ss ium  (11 A A C  84.600)
7. G e o th e rm a l R e sou rc e s

(11 A A C  84.700-11 A A C  84.730)
Ed ito r's  N o te : The m ineral-leasing regu lations in chapters 8 2 . 
8 3 , 8 4 , 8 6  and 8 8  o f  this t it le , e ffec tive September S , 15 i 4 .a n d  
d istributed  in A laska Adm in istrative Register 5 1 , constitu te  a 
com prehensive reo rgan iza tion  and revision o f  this m ateria l, and 
thus the h is to ry  line at the end o f  each section docs not reflect 
the h isto ry  o f  the 'rev ision  b e fo re  September 5 . 1 9 7 4 , and the 
section num bering 'lay o r  may not be re lated to  ‘ he numbering 
be fo re  that date.

ARTICLE 1.
CCAL

S e c tio n
1 0 0 . Leasing  m e th od
1 0 5 . P u b lic  and  c h a r ita b le  use
1 1 0 . S ta tem e n t o f  c o n fo rm a n c e  w ith  acreage

lim ita t io n s
1 1 5 . P ro sp e c tin g  p e rm its  o p e ra t io n s
1 2 0 . P e rm it e x ten s io n s
1 2 5 . P e rm it r o y a lt y
1 3 0 . P e rm it c o n v e rs io n  to  lease
1 3 5 . U se  o f  t im b e r
1 4 0 . C om p e t it iv e  sa le  n o tic e
1 4 5 . Lease ro y a lt ie s  and  ren ta ls
1 50 . M in im um  e xp e n d itu re
1 5 5 . M in im um  lease b ond
160 . T e rm in a t io n
1 65 . A ssignm en ts
1 70 . L im ita t io n  o n  o v e rr id in g  ro y a lt ie s

11 AAC 84.100. LEASING METHOD, (a)
Land classified as competitive for coal leasing 
purposes may only be leased under the 
competitive procedures provided in 1 1 AAC 82.

(b) Lind classified as noncompetitive for coal 
leasing purposes may only be obtained through 
the noncompetitive procedures provided in 11 
AAC 82. (Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.105. PUBLIC AND CHARITABLE 
USE. (a) Sales to a qualified government or

11-298.2



Register 72, January 1980 NATURAL RESOURCES 11 /LAC 84.105
11 AAC 84.115

cooperative agency under AS 38.05.315 may 
not be made at less than 50 percent o f  the 
appraised price. Consideration will only be given 
to requests filed 60 days in advance o f  sales 
initiated by the state for competitive leasing. 
Leases on school, university, or mental health 
land may only be made at the full appraised 
price.

(b) A qualified government or cooperative 
agency as provided by AS 38.05.315 shall 
furnish substantive information that it is 
qualified within the meaning o f AS 38.05, and 
that the disposal o f  coal deposits by lease, sale 
or other methods at less than the appraised price 
will be fair and proper and in the best interest o f 
the public. This statement must include the 
nature o f  the public service or function rendered 
by the qualified government or cooperative 
agency and outline the plan o f  operation, 
inclu '.mg a showing that the coal used will be 
used only in the plants am; facilities owned, 
leased, or operated by the agency, and the 
reason upon which the right to be considered as 
other than an ordinary individual or corporation 
is based. (Eff. 9 /5 /74, Reg. 51)

Authority; AS 38.05.145
AS 38.05.150(b) 
AS 38.05.315

11 AAC 84.110. STATEMENT OF 
C O N F O R M A N C E  W iTH  A C R E A G E  
LIMITATIONS. Every applicant for a 
prospecting permit or lease shall show that, with 
the area applied for, l.:s or its interest or 
interests in such permits, leases, or applications 
for them, directly or indirectly, do not exceed 
the acreage limitations, or that an application 
for exception under AS 38.05.140(a) has been 
filed. (Eff. 9 /5 /74 , Reg. 51)

Authority: AS 38.05.020(b){ I ) 
AS 38.05.035(a)(4) 
AS 38.05.145(a)

11 AAC 84.115. PROSPECTING PERMITS 
OPERATIONS. Before commencing operations 
under a prospecting permit, the permittee shall 
submit a plan o f  operations for approval by the 
director. The prospecting plan shall describe the 
method to be used in prospecting the land, the 
area to be covered, the type o f  equipment to be 
used, the estimated time schedule for the 
operations and any other information the 
director may require. Goerations may not

11-298.3
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Register 71, October 1979 NATURAL RESOURCES 11 AAC 84.115
11 AAC 84.140

commence prior to tpproval o f  the plan. The 
approved plan is subject to any conditions the 
director may determine are necessary to protect 
the land and minimize damage to the land and 
its resources. The director shall require a 
corporate surety or personal bond in a sum o f  
S1,000 or more for each permit. The bond shall 
be f  ed before commencing operations. (Eff. 
9 /5 /74, Reg. 51)

Authority: AS 38.05.035(a)(4) 
AS 38.05.145(a)
AS 38.05.150(c)

11 AAC 84.120. PERMIT EXTENSIONS, (a)
Any coal prospecting permit may be extended 
by the director for a period o f  two years if he 
finds that the permittee has been unable, with 
the exercise o f  reasonable diligence, to 
determine the existence or workability o f  coal 
deposits in the area covered by the permit and 
desires >o pursue further prospecting or 
exploration, or for other teasons in the opinion 
o f  the director warranting an extension.

(b) If application is made for extension o f  a 
coal prospecting permit, it muit be filed in 
duplicate within the 90-day period immediately 
preceding the date on which the permit expires.

(c) An application for extension may not be 
con:idered unless accompanied by a showing 
that the applicant has performed at least SI.00 
per acre worth o f  drilling, excavating, geological 
or geophysical work for the benefit o f  the 
permit. (Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.035(a)(4) 
AS 38.05.145(a)
AS 38.05.150(c)

11 AAC 84.125. PERMIT ROYALTY, (a) The 
coal prospecting permit shall state the amount 
o f  royalty to be paid for coal mined and 
marketed or useu from the land covered by the 
permit during the time that the permit is in 
effect, and shail also state the amount o f  royalty 
to be paid under any lease that may supersede 
the permit. The royalty paid for coal mined and 
marketed or used during the time that the 
permit is in effect shall be greater by at least five 
cents per ton (2,000 avoirdupois pounds) than 
the royalty to be paid under any superseding 
lease, and in no case may the royalty paid during 
the time the permit is in effect be less than 10 
cents per ton (2,000 avoirdupois pounds).

(b) Royalties shall be paid within 30 days after 
the end o f  each calendar month during which 
the coal was disposed of. Remittances are 
payable to the Department o f  Revenue o f  the 
State o f  Alaska. (Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.020(b)(1) 
AS 38.05.145(a)

11 AAC 84.130. PERMIT CONVERSION TO 
LEASE, (a) At any time while a coal prospecting 
permit is in effect, if the permittee shows to the 
satisfaction o f  the director that the land covered 
by the permit contains coal in commercial 
quantities and submits a satisfactory mining 
plan, the permittee is entitled to a 
noncompetitive coal lease on all or part o f  the 
land covered by the permit.

(b) If during the time that a coal prospecting 
permit is in effect, more than 300 tons (2,000 
avoirdupois pounds per ton) o f  coal is used or 
marketed in any three-month period, the 
prospecting permit shall be converted to a lease 
on all or part o f  the land included in the permit. 
The lersee shall submit a satisfactory mining 
plan. The starting date o f  the lease shall be the 
first day o f  the month following the 
three-month period in which the coal was 
removed. Failure to convert to a lease is grounds 
for cancellation o f  the permit. (Eff. 9 /5 /74, Reg. 
51)

Authority: AS 38.05.145(a) 
AS 38.05.150(c)

11 AAC 54.135. USE OF TIMBER. If the 
holder o f  a coal prospecting permit wishes to use 
timber on the land covered by the permit for 
firewood, fencing, buildings, mining, 
prospecting, or for domestic purposes, he may 
apply to the division for a personal use permit: 
but no timber may be sold, bartered, or removed 
from the area covered by the permit except 
under the provisions o f  regulations governing 
disposal ot timber and materials. (Eff. 9 /5/74, 
Reg. 51)

Authority: AS 38.05.020fh)( 1) 
AS 38 .05 .145(a)

11 AAC 84.140. COMPETITIVE SALE 
NOTICE. The notice o f a lease offer for a 
competitive sale shall specify, in addition to the 
requirements o f  II AAC 82.415, the min.mum
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expenditure that will be required by sec. 150 o f 
this chapter. (Eff. 9 /5 /74 , Reg. 51)

Authority: AS 38.05.145(a) 
AS 38.05.345(a)

11 AAC 84.145. LEASE ROYALTIES AND 
RENTAL^. (a) The amount o f  royalty to be 
paid under a coal lease shail be stated in the 
lease, and in no case nuv the amount be less 
than five cents per ton (2,000 avoirdupois 
pounds) o f  coal mined and marketed or used. 
The amount o f  rental may not be less than 25 
cents per acre for the first year the lease is in 
effect, not less than 50 cent*- per acre for the 
second, third, fourth f.,:d fifth years, 
respectively, and not less than .il .00 per acre fcr 
each year thereafter during the continuance o f  
the lease. All leases shall provide that the ar.nual 
rental payment is subject to adjustment at 
intervals o f  no more than 20 years and that any 
adjustments will be based on the current rates 
for properties similarly situated. The 
requirements o f this section pertaining to 
royalty may be waived if the privileges o f a 
government or cooperative agency are 
considered favorably, but the amount o f  the 
rental may not be reduced.

(b) Royalties shall be paid within 30 days after 
the end o f each calendar month except when the 
payment o f rentals has established a crecit 
against royalties as provided in (c) o f  this 
section. Remittances shall be made payable to 
the Department o f  Revenue o f  die State o f  
Alaska.

(c) The rental payments for the first year o f  
the lease are due on the date that the lease is 
granted, and the rental for each succeeding year 
shall be paid on or before the beginning o f each 
lease year. The rental for each year is credited 
against the royalties as they accrue for that year. 
(Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.150. MINIMUM EXPENDITURE. 
A minimum expenditure for mine operations, 
development, or improvement purposes, on or 
for the benefit o f  the leased land, is a condition 
in each lease. Not less than one-third o f  the 
expenditure must be made during the first year 
and a like amount each year for the two 
•-■'.cceeding years. The investment during any one 
year over the required amount for that year may

be credited to the expenditure lequired for the 
ensuing year or years. (Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.145(a) 
AS 38.05.150(e)

11 AAC 84.155. MINIMUM LEASE BOND. A
coal lease bond is required before a lease is 
issued, and in no case may the amount be less 
than SI.00 per acre. The director may, in the 
event o f  any significant change in the scope o f  
operations or prior to approval o f  an assignment, 
alter the amount o f  the bond. The bond shall be 
filed in accordance with 11 AAC 82.600. (Eff. 
9 /5/74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.160. TERMINATION. If the lessee 
fails to comply with the provisions o f  the lease, 
or o f  the statutes, and regulations in force at the 
date o f  the lease, and the failure continues for 
30 days after service o f  written notice by the 
director, the director may institute appropriate 
proceedings in a court o f  competent jurisdiction 
f . the termination o f the lease. A waiver o f  a 
cause o f  termination does not prevent the 
termination o f  the lease for any other cause or 
for the same cause occurring at any other time. 
(Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.165. ASSIGNMENTS. Before 
approval o f  a transfer o f  a permit or lease may 
be given

(1) he account o f  royalties and rentals under 
the permit or lease must be in good standing; 
and

(2) the assignee must file a statement that he 
will carry out prospecting, development, or 
mining work that was prescribed in the required 
mining lease plan or file an acceptable alternate 
plan. (Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84,170. LIMITATION ON 
OVERRIDING R O Y A L ^ S . No overriding 
royalty interests may be created which exceed 
the rate o f  royalty first payable to the State o f  
Alaska under the lease or permit unless the 
lessee shows to the satisfaction o f  the director 
that the royalty is justified by substantial
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improvements to the leasehold. (Eff. 9 /5 /74, 
Reg. 51)

Authority: AS 38.05.020(b) 
AS 38.05.145(a)

ARTICLE 2.
PHOSPHATES

Section
200. Phosphate leasing method

11 AAC 84.2CJ. PHOSPHATE LEASING 
METHOD. Phosphate leases authorized by AS 
38.05.155 are subject to disposition under 11 
AAC 82. (Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

ARTICLE 3.
OIL SHALE

Section
300. Oil shale leasing method

11 AAC 84.300. OIL SHALE LEASING 
METHOD. Oil shale leases authorized by AS 
38.05.160 are subject to disposition under 11 
AAC 82. (Eff. 9 /5 /74. Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

ARTICLE 4.
SODIUM

Section
400. Sodium leasing method

11 AAC 84.400. SODIUM LEASING 
METHOD. (a> Sodium leases authorized under 
AS 38.05.165 for land which the director 
determines is known to contain valuable 
deposits o f sodium compounds are issued 
competitively under 11 AAC 82.

(b ) Prospecting permits authorized under AS
38.05.165 for land not known lo contain 
valuable deposits o f  sodium compounds are 
issued noncompetitively under 11 AAC 82. (Eff. 
9 /5 /74. Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

ARTICLE S.
SULPHUR%

Section
500. Sulphur leasing method

11 AAC 84.500. SULPHUR LEASING 
METHOD, (a) Sulphur leases authorized under 
AS 38.05.170 for land which the director 
determines is known to contain valuable 
deposits o f  sulphur are issued competitively 
under 11 AAC 82.

(b) Prospecting permits authorized under AS
38.05.165 for land not known to contain 
valuable deposits o f  sulphur are issued 
noncompetitively under 11 AAC 82. (Eff. 
9 /5 /74. Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

ARTICLE 6.
POTASSIUM

Section
600. Potassium leasing method

11 AAC 84.600. POTASSIUM LEASING 
METHOD, (a) Potassium leases authorized under 
AS 38.05.175 for land which the director 
determine*: is known to contain valuable 
deposits o f  poiassi ,m compounds arc issued 
competitively under 11 AAC 82

(b) Prospecting permits an horized under AS 
38.05.175 for land not known to contain 
valuable deposits o f  potassium compounds are 
issued noncompetitively under 11 AAC 82. (Eff. 
9 /5 /74. Reg. 51)

Authority: AS 38.05.020 
AS 38.05.1450

ARTICLE 7.
GEOTHERMAL RESOURCES

Section
700. Geothermal resources leasing method 
710. Qualifications 
720. Known geothermal resource area 
730. Plan o f  operations

I 1 AAC 84.700. GEOTHERMAL 
RESOURCES LEASING METHOD. (a) 
Geothermal resource leases authorized under AS
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38.05.181 for lands classified as known 
geothermal resource areas are issued 
competitively under 11 AAC 82.

(b) Prospecting permits authorized under AS
38.05.181 for lands which have not been 
classified as geothermal resource areas are issued 
noncompetitively under 11 AAC 82. (Eff. 
9 /5 /74 , Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

11 AAC 84.710. QUALIFICATIONS. The
provisions o f  11 AAC 82.200 which are not 
inconsistent with the qualification requirements 
o f  AS 38.05.181 arc also applicable to persons 
who may hold geothermal permits and leases. 
(Eff. 9 /5 /74 . Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

11 AAC 84.720. KNOWN GEOTHERMAL 
RESOURCE AREA. \S 38.05.181(b)(2) is 
interpreted to require that an area be identified 
around eacli well capable o f  producing 
geothermal resources in commercial quantities 
which is reasonably proven by the well, and 
other information to be capable o f  producing 
geothermal resources in commercial quantities. 
In addition, other areas which meet the criteria 
o f  AS 38.05.18 l(q )(8 ) may be classified as 
competitive. (Eff. 9 /5 /74, Reg. 51)

Authority: AS 38.05.145(a) 
AS 38.05.181

11 AAC 84.730. PLAN OF OPERATIONS. A 
permittee i - lessee shall ::ubmit a plan o f 
operations for approval by the director prior to 
commencing any operations on a permit or 
lease. Operations may not commence prior to 
approval o f  the plan and are subject to any 
conditions the director may determine are 
necessary to prevent waste and to protect or 
minimize damage to the land and its resources. 
(Eff. 9 /5 /74, Reg. 51)

Authority: AS 58.05.145(a) 
AS 38.05.181

CHAPTER 86.
MINING RIGHTS

Article
1. General Provisions

(11 AAC 86.100-11  AAC 86.135)
2. Staking, Recording and Maintaining 

Gaims and Leasehold Locations 
(11 AAC 8 6 .2 0 0 -1 1 AAC 86.230)

3. Mining Leases
(11 AAC 86.300-11  AAC 86.325)

4. Prospecting Sites
(11 AAC 86.400-11  AAC 86.435)

5. Offshore Permits and Leases
(11 AAC 86.500-11  AAC 86.570)

6. Millsites( 11 AAC 86.600)

E d ito r ’s N ote : The  m ineral-leasing re g u la t rn s  in chanters 8 2 , 
8 3 , 8 4 . 8 6  and 8 8  o f  this t it le , e ffec tive  September S , 1 9 7 4 , and 
d istributed  in A laska Adm in istrative Register 5 1 , constitu te  a 
comprehensive reorgan ization  and revision o f  this m ate ria l, and 
thus the h is to ry  line at the end o f  each section docs not re flec t 
the h is to ry  o f  the p iov is ions be fo re  September 5 , 1 9 7 4 , and the 
section numbering may o r may not he related to the numbering 
bal'orc t lu l  d a le .

ARTICLE I.
GENERAL PROVISIONS

Section
100. Applicability
105. Discovery defined
110. Existing mining claims, federal leases

and permits
115. Locations prior to tentative approval
120. Conditional mining leases and locations
125. Failure to compiy
130. Filing and recording
135. Mineral deposits open to location

11 A 86.100. APPLICABILITY. The
provisif this chapter apply to the
acqU'Sii mineral rights under AS
38.05 05.280. (Eff. 9 /5 /74, Reg. 51)

\uthority: AS 38.05.020(b)( 1)

II AAC 86.105. DISCOVERY DEFINED.
"Discovery”  means a finding o f valuable mineral 
as would justify an ordinarily prudent person in 
expending further time, labor, and money upon 
the property with a reasonable expectation o f 
developing a paying mine. (Eff. 9 /5 /74, Reg. 51) 

Authority: AS 38.05.020(b)(1) 
AS 38.05.185(b)
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 8, 1982

SUBJECT:

TO:

FROM:

CSSB 843 (Resources)

Senator Bettye Fahrenkamp 
Chairman, Senate Resources Committee 
Attn: Resa King

Thomas A. Sofo 
Le gislative Counsel

It has come to my at tention that the most recent vers io n of 
CSSB 843 (Resources) contains the word "may" on page 33, 
line 2. A re view of the backup material provided b y  your 
office indicates that both the wo rd  "may" and the word 
"must" were provided as the language to be c on tained in the 
bill at that point. Had I been aware of the inconsistency 
in the directions wh ic h  you pr ov i de d I w ould have a sk ed  for 
clarifi c at io n at the time the bill was being prepared by 
this office. It is my u n d e r st an di ng  that the word which was 
ac tu al ly  intended is "must". Typically, this office wo ul d 
change the word "must" to "shall". If that is your 
p r ef er en ce  please let me kn ow  at your earliest convenience 
so we can provide you with a corrected vers io n of the bill.

T A S :Ijb
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A T T N : C H A R L I E  P O D D Y

S U B J E C T :  P O L I C Y  S T A T E M E N T  OF C . O . A . L .  W I T H  R E G A R D  TO S T A T E  OF 
A L A S K A  I N V O L V E M E N T  I K  I N F R A S T R U C T U R E  C R E A T I O N  F O R  
R E S O U R C E  D E V E L O P M E N T

C . O . A . L .  S U P P O R T S  T H E  C O N C E P T  O F  S T A T E  OF A L A S K A  F I N A N C I A L  
I N V O L V E M E N T  I K  I N F R A S T R U C T U R E  C R E A T I O N  F O R  R E S O U R C E  D E V E L O P ­
MENT .

C . O . A . L .  B E L I E V E S  T H E R E  A R E  S E V E R A L  R O L E S  T H E  S T A T E  OF  A L A S K A  
COULD A P P R O P R I A T E L Y  P L A Y  I N  A  F O S T E R I N G  D E V E L O P M E N T  OF A L A S K A ' S  
R E SO U RC E  U .

THE S T A T E  C O U L D  C O N S I D E R  P R O V I D I N G  LONG TE R M LOW I N T E R E S T  L O A N S  
THPOUGH T A X  F R E E  B O N D S .  SUCH AN A C T I O N  C O U L D  S U B S T A N T I A L L Y  
ENHANCE T H E  O V E R A L L  E C O N O M I C S  OF A  P R O J E C T  A S  WELL A S  P R O V I D E  
A  D I R E C T  E C O N O M I C  B E N E F I T  TO T H E  S T A T E .  C . O . A . L .  S U P P O R T S  T H I S  
A P P R O A C H  TO  S T A T E  F I N A N C I A L  I N V O L V E M E N T  I N  C R E A T O N  C F  I N F R A ­
S T R U C T U R E  W H IC H  I S  D I R E C T L Y  R E L A T E D  TO T H E  D E V E L O P M E N T  AMD 
P R O D U C T I O N  OF A  N A T U R A L  R E S O U R C E .

THE S T A T E  MAY A L S O  C O N S I D E R  D I R E C T  I N V O L V E M E N T  I N  THE  C O N ­
S T R U C T I O N  A N D  O P E R A T I O N  OF  D E V E L O P M E N T  A ND  P R O D U C T I O N  R E L A T E D  
I N F R A S T R U C T U R E .  C . O . A . L .  S U P P O R T S  T H I S  A P P R O A C H  S U B J E C T  TO 
C E R T A I N  L I M I T A T I O N S .

I F  T H E  S C A L E  OF  ON E  OR MORE D E V E L O P M E N T S  I S  SU C H T H A T  TH E  
P R O J E C T S  A N D  T H E  P R O D U C T S  T H E Y  P R O D U C E  CAN C A R R Y  T H E  C O S T S  OF 
D E V EL O P M E N T A N D  P R O D U C T I O N  R E L A T E D  I N F R A S T R U C T U R E ,  THEN C . O . A . L .  
B E L I E V E S  T H A T  S T A T E  I N V O L V E M E N T  I N  T H E  C O N S T R U C T I O N  A ND  O P E R A ­
T I O N  OF T H E  I N F R A S T R U C T U R E  I S  I N A P P R O P R I A T E .  WE B E L I E V E  T H I S  
I S  T H E  C A S E  W I T H  T H E  P L A C E R  A ME X A ND  D I A M O N D  C H U I T N A  P R O J E C T S  
IN THE  B E L U G A  R E G I O N .

I F ,  H O W E V E R ,  M U L T I P L E  P R O J E C T S ,  WH IC H C O U L D  B E  S E R V E D  EY MORE 
OR L E S S  COMMON I N F R A S T R U C T U R E ,  WHERE R E S T R A I N E D  FROM D E V E L O P ­
MENT BY I N D I V I D U A L  E C O N O M I C S  OF S C A L E ,  I T  MAY P L  V E R Y  A P P R O ­
P R I A T E  F O R  T T E  S T A T E  OF A L A S K A  TO C O N S T R U C T  A N D  O P E R A T E  A L L  
OR P A R T  O F  T H E  D E V E L O P M E N T  A ND  P R O D U C T I O N  R E L A T E D  I N F R A ­
S T R U C T U R E .  U N D E R  SU C H  C O N D I T I O N S  AND A S S U M I N G  T H E  S T A T E  WOULD 
R E C E I V L  O V E R  T H E  LO N G  TERM A R E T U R N  A T  L E A S T  A D E Q U A T E  TO  R E ­
COVER T H E I R  I N V E S T M E N T ,  C . O . A . L .  WOULD S U P P O R T  S T A T E  I N V O L V E ­
MENT .

1

T H I S  I S  MY CUT A  P O L I C Y  S T A T E M E N T .  WE S H O U L D  RUN I T  PY  T H E  
OTHER M E M BE RS  B E F O R E  WE MAKE I T  P U H L I C .

R E G A R D S ,
’  B .  S T I L E S  
*

U S 1 E E L M 1 N  H E L Y

DI AS HA M- L E X



vr/ J JAY S. HAMMOND, GOVERNOR

DEPARTMENT OF NATIT« A L  RKSOUItCES
OFFICE OF THC COMMISSIONER

POUCH M
JU N EAU ,ALASKA 99811 
PHONE:

A p ri l 5, 1982

The H on orable Don B s n n e t t  
A la sk a State Legisl at u re  
Pouch V
Juneau, A K  99811 

Dear Senator Bennett:

As you are aware, the fiscal note to SB 843, w hi c h establishes 
Alaska's Sur fa ce  Coal M i n i n g  Program, requests a p p r ox im a te ly  
$163,000 from the State's general fund for fiscal year 1983.
An additional $403,000 w ou ld  be su pplied from federal funds. 
Although I am k eenly aware of the b u d g e t  pressures facing 
the State, I am wri ti n g to explain why State funding is 
rital for our Surface M i ni ng  Progr a m to be a success.

SB 843 is the foundat io n for the Surface M i n i n g  Program 
w hich the D e p a r t m e n t  intends to submit to the D e p a r t m e n t  of 
the Interior later this year. Tne bill is s up p orted by the 
coal industry and, vd th  minor reservations, by public interest 
groups. Upon approval by the Interior Department, the 
Alaska D ep a rt me nt  of Natural Resources will rep la ce  the 
federal O ffice of Surface Mining as the re gu la t o r y  authority 
for coal m i n i n g  operations in the State. As pa rt  of the 
Secretary of the Interior's de cision on w h e t h e r  or not to 
approve a State program, he m u s t  find that the State agency 
has "sufficient legal, technical, and a d m i n i s t r a t i v e  p e r s o n n e l ^  
and suffici e nt  funding to implement, ad mi ni s te r and enforce 
the provisions of the program..." 30 C.F.R. sec. 732.11(d).

The funding c o n t ai n ed  in the fiscal note for SB 843 will 
enable that finding to be made. Once the State has an 
a pproved program, we are entitled to 50% reimburs em en t  from 
the federal g o v e r n m e n t  for expenditures in r egulating surface 
m in in g on n o n- fe de ra l lands in the State, and 100% funding 
for r e gu la t i o n  of such operations on federal lands.



best coal sites, panel
News-Mint,' Bureau 

JUNEAU—The state of Alaska 
should spend a year figuring out 
which of its extensive coal reserves 
should be developed before it asks 
voters to approve bonds to build 

v roads and docks for coal exports. 
That was the message coal in­

dustry representatives delivered to 
a House panel last week. The in­
dustry offic ia ls represent companies 
who are contemplating mining 
portions of the estimated 141 billion 
tons o f coal in Alaska.

But before spending millions of 
do lla rs on coal export facilities, 
Mobil’s West Boettger told the 
House Transportation Committee, 
the state should take a year o r 18 
months and spend $200,000 to 
$500,000 determining which are the 
best coal sites to develop 

Opening up the wrong sites or 
doing so at the wrong time could 
mean Alaska's coal will not be sold 
on the world market, he said.

The committee is considering a 
bill (H B  76ft) that calls for a $200

m illion  bond sa le to develop 
A laska ’s coal industry and pay for 
roads, ports and shipping facilities. 
The measure, sponsored by Rep. 
R a y  M e tc a lfe , R -A ncho rag e , 
requires voter approval o f the 
bonds.

While coal industry officials called 
the bill a significant indicator of the 
state ’s interest in coal development, 
they said it's probably premature.

"The best thing government can 
do is stand by and help private en- 
tc rp rizc ," said Dan Kenshaw o f the

Usibelli Coal Co., A laska’s only coal 
company in production

The key Is determining when that 
help is needed, he said, because the 
world coal market is subject to 
changes.

t

Much of the world’s coal is 
c u rre n t ly  being consumed b\ 
Pacific Rlrn countries such as 
Japan, Korea and Taiwcn. the panel 
was told. South Africa. Australia 
and the Lower 48 are supplying 
much o f that coal, but It’s o f a

considerably higher grade than 
Alaska coal.

Fo r example, F a r Eusl countries 
a re  geared up to process coal rated 
at 12.CMK) to 14,000 British thermal 
units (BTU s) Much of Alaska’ s 
lower qualitv coal is rated at U.000 
BTUs.

However, A laska’s proximity to 
those markets makes It competitive 
with the highe. quality coal, that is, 
if the facilities t re in place to export 
it. Renshaw said
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SE. 843 also establishes an A ba ndoned Mine Lands (AML)
Program and a Small O p e r at or  Assistance P r o g ra m ( SO AP ), both 
of w hi c h are funded en ti re l y by the federal government. The 
money for these prog r am s comes from a severence tax that has 
be en  paid by coal op er at or s to the federal g ov er nm en t  since 
1977. In part, then, we will be receiving back mo ne y which 
has been paid by the Usibelli mine since 1977, and will be 
paid by other o pe rators as new coal mines are d ev el op ed  in 
the State. I should also note that AML funds are only 
available to the State if the Secretary of the Interior 
approves our Surface M i n i n g  Regulatory Program. These funds 
are available for r eclaiming abandoned min e  lands w hi c h were 
left in an.*adequate r e c la ma ti on  status prior to passage of 
the 1977 federal law. At present, 18 such sites have been 
identified, and we antic ip at e  many more such sites will be 
discovered upon more thorough investigation.

The app ro xi ma te l y $290,000 of State and federal funding 
r equested in FY83 to run the Surface Mining Regulatory 
Program contrasts w i t h  the following amounts estimated by 
other west er n states tar the same period: Colorado, $1,520,000;
Montana, $1,531,000; N e w  Mexico, $908,000; Wyoming, $2,357,000. 
Our contemplated staff of four people contrasts with 29, 16,
16, and 49, respectively, for those states. This staffing 
level should be ad equate to handle r eg ul at or y activities 
until there are four or more operations in the State, at: 
which point we p r e d i c t  the need for one additional staff 
person (in Fiscal Year 1985). The four positions requested 
w ould also const i tu te  the staff for the AML program and 
SOAP.

The positions pr oj ected for the program are a geologist, 
e nvironm en ta l engineer, land management officer, and clerk- 
typist, which we de em  to be the min im u m necessary to run the 
various programs. P r e s e n t  mining personnel in the Department 
are already overtaxed, due, in part, to the record number of 
mining claims which were filed this year and our initiation 
of a Coal Leasi n g Program. W e  anticipate that a fair amount 
of the technical analysis required by SB 843 programs will 
be handled through contracts to private consultants, sii ce a 
prog ra m of our size does not justify employment of the oad 
spectrum of disciplines required by the federal law. The 
ge ol og is t will be the man ag er  of the Surf ac e Mini ng  Program.
His primary dueies will include supervision of contracts for 
review of permi t applications, abandoned mine lands work, 
small operator assistance, and reviee of petitions to designate 
lands unsuitable for mining; making initial departmental
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decisions or re co m mendations on permit applications, bond 
release, enfor ce me n t actions, petitions to de s ig na te  lands 
unsuitable, etc.; and pr ep aring and n eg otiating grant requests 
and agreements wi th  the D epartment of the Interior. The 
e nvironm en ta l en gi n e e r  w i l l  be the primary i n spector under 
the program, as we ll  as assisting and c o m p le me nt in g the 
g eo lo gi st  in the a b ov e tasks. The duties of the land 
m a n a g e m e n t  officer wil l focus on compliance with the m yr ia d 
public p a r t i c i p a t i o n  requirements, record-keeping, and 
general review and res po ns e regarding d i f f e re n t new responsibilities 
under this pro gr am  ( i. e. , reviewing exploration permits and 
notice of i n t e n t ) . The clerk-typist will provide secretarial 
support.

In summary, the funds requested constitute w h a t  we believe 
is the m i n i m u m  funding level necessary for the De pa rt me n t to 
fulfill its new duti es  under SB 843, as well as to obtain 
approval of our p r o g r a m  by the federal government. In 
addition, approval of SB 843 and this funding should result 
in a better than 2:1 federal match of funds for these programs.

Sincerely,

Katz
C o m mi ss io n er

cc: The Honorable Al Adams
The Honorable Robert H. Bettisworch 
The Hon' rable Ed Dankworth 
The H on orable Bettye Fahrenkamp 
Keith Specking 
Ron Lehr
Phil Holdsworth, Coal Association



to: The H o n o r a b l e  J o h n  Sack et t  
A l a s k a  State Senate

date: A p r i l  13, 1982

FILE NO:

TELEPHONE NO: 465-2400

from: J o h n  W. Ka tz  
C o m m i s s i o n e r

subject: F iscal Note, 
CSSB 843

Depart, of N a t u r a l  Re so u r c e s

A t t a c h e d  is the d e t a i l e d  b r e ak ou t of e x p e nd it ur es  and 
funding categories for the fiscal no te  to CSSB 843 w h i c h  you 
r e q u e st e d this morning. I have also a t t a c h e d  a letter to 
Senator Ben n et t of A p r i l  5, vhich details the rat io na le  for 
the fiscal note. P lease do not hes i ta te  to call me if y o u  
require any a d d i t i o n a l  rraterial.

cc: Sena to r  Bennett
Sena to r D a n k w o r t h  
Sena to r E l i a s o n  
Sena t or  F e r g u s o n  
Senator Stimson 
Sena t or  S t u r g u l e w s k i ^  
Senator F a h r e n k a m p v ^

w i t h  a ttachment

O i  00]  A ( H j v ,10/79)



D E T AI LE D B R E AK OU T OF COSTS C O N T A I N E D  IN F I S C A L  NOTE TO CSSB 843

The e x pe nd it u re  and funding categories for Fiscal Year 1983 are 
composed of the following:

100 P e r s onal Services__________________________________ $ 157,100.00
E ac h po s it i o n  includes a sta n da rd  formula for 
benefits and inflation.

Geologist IV $ 51,579.00
E nv ir o n m e n t a l  E n g i n e e r  III 46,911.00
La nd  M a n a g e m e n t  O f f i c e r  II 34,091.00
Cler k- Ty pi st  III 24,519.00

n 0 Travel________________________________________________ $ 19,800.00

Field i n spections of each o p e r a t i o n  or coal
devel op me nt  area. $ 6,600.00

M e etings w i t h  D e p a r t m e n t  of I nterior (DOI) 
officials in W a sh in g to n,  Denver, and Casper,
Wyoming, r e g a r d i n g  p r o g r a m  development, 
approval, implementation; and n e g o t i a t i o n  of 
a cooperative agreement for r e g u l a t i o n  on
federal lands. 7,200.00

In-state m e e t i n g s  and hearings of the D e p a r t­
ment and its a d v is or y committee on r e g u l a t i o n  
drafting, r e g u l a t i o n  and p r o g r a m  development 
and implementation, and the O ffice of Surface 
M i n i n g  (OSM) appr ov al  process. 6,000.00

300 C on tr a c t u a l  $ 375,000.00

A b a n do ne d  mi ne  land p r o g r a m  development.
This figure r ep re se n ts  the low end of the 
range of costs i ncurred by other w e s t e r n  
states, and includes such items as i d e n t i­
fication, inventory, and \ r i o r i t i z a t i o n  of 
potential sites, p r o g r a m  cevelopment, and 
submi is io n to the DOI. Th. . amount is
100% fe de r al ly  funded. $ 200,000.00

R eview of permit applications. This figure 
is based on O S M  c on t r a c t o r  costs for a 
completeness review, technical ?.nd e n v i r o n­
mental assessment, w i t h  addit i on al  costs of 
i ncreased site travel and a n a l y z i n g  unique 
A laska pro bl em s under a n ew r e g u l a t o r y
program, plus an i n f l a ti on  factor. 60,000.00



Small o p e r a t o r  assistance. Based on O S M  costs, 
w i t h  a b o v e - m e n t i o n e d  factors added. This amount 
is 100% f e d e r a l l y  funded. 40,000.00

P r o g r a m  development. C o n t i n u e d  d e v e l o p m e n t  of 
p r o g r a m  submission, i n c l u d in g regulations, i n t e r­
agen c y  agreements, data ba se  and i nv en to r y 
system, t r a i n i n g  of n e w  staff, d e v el op m en t of 
forms and manuals, co op e r a t i v e  ag re ement s u b­
mission, etc. 55,000.00

Legal r e v i e w  of e xt ensive regulations, opinion 
and o ther elements n e c e s s a r y  for p r o g r a m  
s u b m i s s i o n  to OSM.

400 Commo d it ie s
B ased on s ta n d a r d  D ep ar tm en t  factor per 
employee.

2 0 ,0 0 0 . 0 0

1 ,0 0 0 . 0 0

500 E q u i pm en t 13,000.00
Based on o n e - t i m e  cost per empl oy ee  for n e w  
o ffice e q u i p m e n t  and n e w  eq ui p me nt  n e c e s s a r y  
for i n s pe ct i on s and an al yz i ng  field data.

F u n d i n g
The DOI funds 50% of the cost of the state r e g u l a t o r y  program, 
and 100% of r e g u l a t i o n  on federal lands, the a b a n d on ed  mine 
land program, and small o perator assis ta nc e contracts. Based 
on these formulae, the fund i ng  under this fiscal note is 
d e r i v e d  as follows:

G e ne ra l Fund 
Fede ra l funds

$ 163,000.00 
4 03,000.00

This fiscal not e does not c onsider income to the state b as e d 
on permit a p p l i c a t i o n  fees and co ll e ct io n of civil p.nalties, 
since these are speculative at this time.



United States Department of the Interior
OFFICE OF SURFACE MINING 

Exclamation and Enforcement 
WASHINGTON, D.C. 20240

January 25, 1982

Mr. M a r k  W i t t o w
S p e c i a l  A s s i s t a n t  to the C o m m i s s i o n e r  
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
Jtate of A l a s k a  
F o u c h  M
Tuneau, A l a s k a  99811 

D e a r  Mark:

Enclosed, as per y o u r  request, is a copy o f  o ur m o s t  recent 

status r ep or t r e g a r d i n g  State programs. If I ca n be of any 

f u r t he r assistance, p l ea se  d o  not h e s i t a t e  to c o n t a c t  me.

V e r y  truly yours,

' j p u M a - u c j

Rich ar d R o b i n s o n

E n c l o s u r e



STATE PROGRAM SUBMISSIONS 
STATUS Of‘ OSM REVIEW

STATE DECISION DATE DATE
INJ.
ISS.
(if any)

DATE
INJ.
LIFT.

RESUB.
DATE

* See notes below •

al Disapp. 10/16/80
*AK —
AR Con. Ap. 11/21/80
CO Con. Ap. 12/15/80
*GA — -  -
IL Par. Ap. 10/31/80
IN Par. Ap. 11/25/80
IA Con. Ap. 1/21/81
KS Con. Ap. 1/21/81
KY Par. Ap. 10/22/80
LA Approval 10/10/80
*MJ Con. Ap. 12/1/80
*MA — —
*MI — —
MS Approval 9/4/80
MO Con. Ap. 11/21/80
MT Con. Ap. 4/1/80
NM Con. Ap. 12/31/80
ND Con. Ap. 12/15/80
Gi Disapp. 10/1/80
*0K Oon. Ap. 1/19/81
*0R -  —
PA Disapp. 10/22/80
*RI — —
TN Par. Ap. 10/10/80
TX Con. A".. 2/27/80
UT Con. Ap. 1/21/81
VA Con. Ap. 12/15/81
*WA — -
*WV Con. Ap. 1/21/81
WY Con. Ap. 11/26/80

11/12/80 11/12/31
l /n /S r ? .

12/11/80 12/11/81 12/22/81
7/26/80 7/26/81 9/28/81

10/31/80 10/31/81 12/30/81

5/1/81 5/1/82+
_ _

11/25/80
1/9/81

11/25/81
7/20/81

17-25/82+

11/26/80 11/26X81 3726/82±- i k s j s z

12/5/80 12/5/81 2/5/82+

12/3/80 12/3/81 8/13/81

2/13/81 2/13/82+ —

+ (Target Date)

NOTES:

P*VvttuA Pvf^Y o/cl / P c w M  0\Scv|»p>foY 

O C i  ‘vpjTrov«.|

Alaska: Expected to submit State program.
Georgia: Federal program proposed 9/15/80. Target date for reproposing Georgia
Federal program is January 31, 1981.
Maryland: Injunction restrains Stabe from enforcing portions of the approved
program.
Massachusetts: Federa.. coal exploration program to be promulgated.
Michigan: Federal coal exploration program to be promulgated.
Oklahoma: Injunction restrained State from implementing the approved program. 
All regulations .'escinded 2/12/81. Emergency regulations recently promulgated. 
Oregon: Federal coal exploration program to be promulgated.
Rhode Island: Federal coal exploration program to be promulgated.
Washington: Expected to submit State program.
West Virginia: Injunction restrains State from enforcing portions of the
approved program.



Howard Roitman
Attorney 

Surface Mining Consultant

A p r i l  1, 1932

(This is not, however, an A p r i l  F o ol's joke.)

MEMORANDUM

TO: Mark Wittow
Laurel Murphy

Per a t e l e p h o n e  c o n v e r s a t i o n  w i t h  W a l t  Morris (Assistant Sol i c i t o r  for 

Enforcement, Division of Surface Mining, Washington, D.C.) this date, the 

S e t t l e m e n t  A g r e e m e n t  r e garding implementation o f  a s u r face m i n i n g  p r o g r a m  

in A l a s k a  prov i d e s  as follows:

If the state submits a p r o g r a m  b y  September 1, the Dep a r t m e n t  will act
~"S7rrrzx:'ni

e x D e d i t i o u s l y  to reach a d e c i s i o n  on it. In the event that the state

fails to s ubmit a p r o g r a m  by that date, the Department agrees to publish 
*1 ■ \  

a p r o p o s e d  p r o g r a m  in the Federal Register by N o v e m b e r  1, 1982 a nd a final

u r o g r a m  by March 1, 1983. If the state legislature adjourns without h aving 

p a s s e d  the requisite bill, the Department schedule for p r o p o s i n g  and implementing 

a federal p r o g r a m  is m o v e d  up to require p u b lishing a prop o s e d  p r o g r a m  within 

120 days o f  the legislature s adjournment.

This is, of course, proba b l y  an impossibly short timeframe for Interior to

meet. This timeframe w o u l d  ensure at lease two u n d e slreable results:

First, a feacrul p r o g r a m  w o u l d  certainly be implemented b efore the 1933 session

of  the legislature could make a n o ther try at a bill, thereby triggering a

p e r m i t  a p p l i c a t i o n  requirement for Usibelli, and c o n c e ivably an E IS. The
%

w o r s t - c a s e  scenario which we've joked about, that Usibe l l i  c o u l d  be shut 

down, b e c o m e s  a little c loser to reality aiven the p r e s e n t  b a c k l o g  of federal 

mine plan a pprovals and the uncertainty as to w h e ther Usibelli is permitted 

ac c o r d i n g  to the federal interim program. Second, this t i meframe ensures that 

the federal p r o g r a m  would not reflect uP.iquS A l a skan con d i t i o n s  since the 

time w o u l d  allow only pu b l i c a t i o n  of a "generic" typO federal program, probably

si m ilar to that already p u b l i s h e d  for Georgia.

cc: J. A n t e n u c c i

2225 Birch • Denver, Colorado S0207 • („ >) 322-1955
.l&'l". P n k s a r  t—  Alat-l-i QQSUJ. * rOQ7t?7/.. ,»vt 1^0 737JV)>a



i Oswald discusses coalmining
B fcM A U R IC E  P . OSW ALD 

DOWL E n g in e e r s  
The federnl Surface M in ing 

Control and Rclnmation Act u* 
1977 d irects the Secretary of 
In terio r to estab lish  a permn- 
ment rrgu ln tory procedure for 
surface coal m in ing and rec­
lamation operations.

The federal act a lso  requires 
a ll sta tes to cnnct their own 
program according to federnl 
guide lines by Feb. 1981, or the 
federnl program automatica lly 
would be instituted in the state.

The regulatory progrnm, ad­
m inistered through (he Office 
of Surfnre M ining Itcclamnliun 
and Enforcement in intended 
tocontnd adverse environmen­
ta l impacts stemm ing from 
a c tiv ity  in and around surface 
coal mines.

A lth o u gh  the s ta te  h a s 
no t y e t enac ted  Known 
su r fa ce  m in in g  re g u la ­
to r y  p ro g ram  ns r e ­
q u ire d  hy tho fe d e ra l 
a c t ,  i t  i s  l i k e ly  th o  
fu tu re  s ta te  p ro g ram  
w i l l  re sem b le  the r e ­
q u irem en ts  o f  tho fe d ­
e r a l re g u la t io n s .

The new regulations contain 
two types o f guidi lines' those 
dealing with performance sta il 
•lards or go,n.\ and those eon- 
re, ning the design criteria for 
o il eonstriieton in the mine 
p lan area 

To sa tis fy  the many string 
rn t requirements in perm itting 
future m at m ining operations, 
various spenlie environmental 
requirement!! m usl lie met 
Typ ical examples include:

• liyd ro lng if cnglitecrn are to 
wars w ith the mine plan dn 
s ign  (If m il toen ta lilis li ground 
wnler and surfnee water quid 
i ly  mid rm ilr iil methods for 
both pie m ining and post m ill 
ing stages.

• hyilrutogu •ngiiieero a lso 
w ill lie needed to design water 
enntrid stiue tiires inn h as iliv  
e rslan  ch anne ls , in iiim iiid-

ments and underdra ins for re­
claimed areas.

• environmental spec ia lists 
such as b io log ists, botanists, 
eco logists, so ils sc ien tists, and 
agronom ists w ill be needed to 
a ss is t in  the design of m ine 
p lans to m inim ize adverse im ­
pacts on fish , w ild life , p lants, 
soilB nnd other environmental 
va lues o f the m ine p lan nreA 
and to estab lish  n reclamation 
plan.

Vnr. is  legal challenges to 
the net have been posted since 
its enactment. However, in a 
unanimous decision the U.S. 
Supreme Court upheld the con­
s t itu t io n a lity  o f the act, re­
versing pr-viouri U.S. D istrict 
Court r  lingo in Ind iana  and 
V irg in ia  't in t the law  was 
uncnnstitionnl.

Despite other ongoing chnl- 
le.igen, ind ications nre the net 
has the h ighest court's support 
in both sp ir it and substance. 
The federal act d id  incite a 
specia l proviuion re ln tive  to 
A laskn , a lthough the signifi- 
ennc.s is not yet clear.

I t  wns believed a t the lim e of 
passage th a t surface coal m in­
ing rnnditions in A laskn might 
he n iiff ir icn tly  d ilfe ren t from 
those in other coal producing 
a tn te s to w a rra n t m od ified 
regulato iy treatment under the 
act.

Seel. 7IIH o f the nci .hen-fore 
I'irecletl the Serretnry o f the 
In terio r to i-iinlrart w ith  the 
Nrttionnl Arniiemyof.Seleiirli-s

National Academy of Kngi 
neering for till in depth study 
o f surface coal m in ing condi­
tions in A laska , in order to 
determ ine which, I f  nny, pro 
v is ions of tin* l i d  should lie 
■nullified w ith respect to su r­
face i-iinl m in ing iiperatians 
here

The s tu d y ' im sidcrcd certain 
environmental c lm rne teri.tic s 
of Alankn, in p a r llru lr r  the 
widespri-ail areasn f iii-rmafrnst 
and a rc tic  tundra , w jiich  are ,

not encountered in coal m in ­
ing areas in the Imwcr-18 states 
nnd which were not contem­
plated ns unique features of 
m in ing nnd reclamation when 
the act wns written.

Surface m in ing of conl in 
percnninlly frozen lundrn areas 
in North America has been 
lim ited , nnd thenptinium  tech­
nology for dea ling w ith m in ­
ing and reclamation problems 
in such nrens is not known.

In  nddition. some'rnviron- 
mental nnd socioeco yomiccon­
d ition s in A laska could inte­
rnet v :th con) r.iin ing in  ways 
not a,, crossed by the net, and it 
urns believed tha t such m at­
ters deserved comment in con 
s id c rin g  how the a rt m ight he 
mollified.

For cxninple, the effects of 
t r i l l in g  on w ild life  as related 
tc Nntive subsistence econom­
ics nnd social structures nre 
not addressed in the net. F u r­
ther complications ran  arise 
duo to d iverse tyues o f land 
ownership (federal, s ta le  and 
private -including regional nnd 
v illage  Native eorporalion se­
lections, N ative allotments nnd 
non Native holdings).

J u r is d ic t io n n I e n ta n g le  
ini'nts (except i l l certain arena) 
w ill need to he resolved i f  rnnl 
m in ing is la  lie carried nut an it 
brand He, .it A laska.

The renultu o f Hie stuey hy 
tlieNixtiiiiiiil Academy nfSeie-

Engineering w ill in fluence the 
formulntion o f the sta te  su r­
face m in ing  regu la to ry  pro­
gram for years to come 

T h e  len d  t im e  e v e n tu ­
a l ly  re q u ir e d  to  com ­
p ly  w ith  re g u la t io n s  in  
p re p a r in g  n co a l m in e  
fo r  p ro d u c tio n  m ay  be 
un m uch n s 4-5 y e a r s .
However, actua l production 

o f A laska conl on a large scnlo 
remains dependent p rim arily  
on external mnrkctconditions, 
ra ther than  regulatory con­
stra in ts .

Properly implemented, the 
regulatory programs nre in ­
tended to nchiove nn nccpeta- 
ble hnlm icc between m axim iz­
ing the recovery o f A laska's 
energy rrnorees, nnd achieving 
orderly industria l growth along

regs
w ith  the prescn-p.tion a n j  en­
hancement o f environ'xiental 
va lues.

“ A bill already hrs been 
drafted for consifera 'ion by 
Ihe firil (tension o f  the 12th 
Alaska state legislature. Re­
gardless o f  the final outcome 
o f  the bill and resulting regu 
latory program, vastly new re­
quirements will confront the 
future developers o f  Alaska's 
enormous untapped cu d  re­
sources.

Zhc planning and  design 
efforts as well r  the environ­
mental constraints far a sur­
face coal mine are considera­
ble, and will have o profound 
effect nn both the costs and 
timing necessary to prepare 
fo r  actual coa l mine pro-, 
duction "

/f*

nrr*  • N u liiu iii l A ru ilrm y »if
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DEPARTMENT OF COMMERCE & 
ECONOMIC DEVELOPMENT

DIVISION O F  E C O N O M I C  ENTERPRISE 
OFFICE O F  MIN ERA\.S D E V E L O P M E N T

JAYS. HMSMOan GCVBUKHt

675 7TH A VENUE 
STATION A
FA IRBA N K l. ALA  SKA 99701 
PHONE: (r 07l 452-7464

April 7. 1982
C 13

Senator Betty M. Fahrenkamp 

Alaska State Legislature 

Pouch V (MS 3100)

Juneau, Alaska 99811

Dear Betty:

There is some interesting material in this recent article from the 

magazine LANDMARK which relates t~> the Surface Mining Act.

Perhaps some of the pitfalls could be addressed by regulation to enable 

Alaska to end up with a workable, realistic and non-punitive regulatory 

framework.

Sincet.cn y ,
/
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Director

/ Office of Mineral Development
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.. .a case study !n Temporary Permanence

Since tho enactment of the Surface 
Mining Control a.rd Reclamation 
Act of 1977, coal operators have been 
forced to comply with endless regual- 

tions that govern the industry. With the 
entrance of the Reagan Administration, 
the Federal Office of Surface Mining 
has worked hard to relieve operators of 
some of the regulatory overburden 
through revisions in the rules.

Albeit unlikely, a set of "permanent" 
regulations was set forth for the surface 
mining industry back in March 1979. 
The constant revision of these rules 
has created for us a contradiction in 
terms: temporary permanence.

Some problems still exist In areas of 
the regulations. Following are several 
regulatory issues facing tho conl indus­
try today. I I  ie outcome of tho revisions 
remains unclear at best. Industry mem­
bers have taken a stand: OSM con­
tinues to seek that balance between 
industiy and environment without mak­
ing legislative changes in the Act ii- 
self— at least for (tie foreseeable future.

Land previously mined and loft unre­
claimed, or abandoned mine lands 
(AML), causes environmenta l prob­

lems and tarnishes the countryside. 
Because most of those areas were

abandoned prior to 'he passage of the 
Surface Mining Control and Reclama­
tion Act of 1977, (SMCRA), it is difficult 
to place tho ensuing SMCRA responsi- 
Dility on any specific group.

For this reason, congress created 
under the act ti a  Abandoned Mine Re­
clamation Fund, designed to finance 
tho reclamation of abandoned mine 
lands. Although a good idea on paper, 
the true effectiveness of tho Fund has 
yet to bo tested.

The Fund is comprised of money col­
lected from the states by the Depart­
ment of Interior (DOI) and is depos'ted 
into the Fund from a) user charges im ­
posed on land reclaimed pursuant to 
SMCR/' after the deduction of mainte­
nance expenditures, b) donations, and 
c) reclamation fees collected from the 
individual states.

Title IV of SMCRA calls for a fee of 
$.35 per ton ol surface mined coal, $.15 
per ion of underground coal, or 10 per­
cent ol tho entire coal value, whichever 
is less. DOI collects the fees every 
calendar quarter, along with a state­
ment prepared by tho individual oper­
ator describing the amount and type of 
coal removed and the method of its 
removal.

The penalties under SMCRA are 
stiff. A fine of as much as S10,000, jail, 
or both, may await operators who fail to 
remit their fees. Ultimately, delinquent 
Mcs \ !ll be collected by DOI, w ith in ­
terest, through the U.S. court system.

Allocation procedures call for a re­
turn of 50 percent of reclamation fees to 
tfie state o; Indian reservation it was 
collected from for use in DOI-approved 
reclamation projects. Project validity is 
determined in a joint agreement by the 
stale governor and DOI secretary that 
the Fund's objectives have been mot. a 
need for public facilities on abandoned 
mine lands exists and that other funds 
are inadequate. Tho balance of ttie 
Fund is distributed under the discretion 
of tho DOI secretary.

Which brings us to the problem, 
A cco rd ing  to T itlo  IV p rov is io ns , 
monies allocated to the states from the 
AML Fund that haven't been spent 
within three years suddenly become 
"available for expenditure in any area 
as determined by tho Secretary," Be­
cause many states do not yet have 
approved state mining and reclamation 
programs, they nre not yet eligible tor 
ihoii AML allocations. As the three- 
year deadline for monies originally ailo-
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• cated in 1978 and 1979 draws, near, 
..ore is considerable worry that these 

states could lose a significant amount 
of money throuqh no fault o f their own. 
The reason? A i. ’•'sufficient time period 
in which to receive and utilize AML 
funds between the date of approval for 
a permanent state mining program and 
the deadline date, three years after 
allocation. The Interstate Mining Com­
pact Commission (IMCC) had submit­
ted a petition to the Federal Office of 
Surface Mining (OSM), simply request­
ing an extension of this initial three-year 
deadline. Thus far, no final judgement 
! as been made on the petition.

Ano ther, and m ore recent, con­
troversy surrounding the Title IV prog­
ram, spurred by an OSM proposal to 
ensure tha t deductions fo r excess 
moisture are not made, is the per-ton 
reclamation fee pa id by operators.

One of the most signi­
ficant problems with 
the AML Fund is thai 
the majority of it pre­
sently sits in the Un­
ited States Treasury, 
unused.
Those operators who do not wash their 
coal before selling it claim that they 
shoulder a greater burden than those 
who do. Unwashed or "run-o.’-mino", 
coal contains impuritii \  such as mois­
ture that often make u heavier. Coal 
prices are seated down according to its 
impurity, yet it is taxed equally.

One of the most significant problems 
with the AML Fund is <hat the majority 
of it presently sits in fne United States 
Treasury, unused. Reclamation fees 
are collected from the states by the 
Interior Department, and deposited in 
the Treasury. Funds are then allocated 
back to DOI, where officials distribute it 
among only those stales with approved 
programs.

"It’s cumbersome,” said Vince Mari­
no, president of the Pennsylvania Coal 
Mining Association, of the fund trans­
action process. "W e have projects all 
worked up and ready. They re just wait­
ing lor tho money. I have serious re­
servations about whether or not that 
m oney is even ga in ing  in te re s t."

Sources confirmed Marino's susp i­
cions.

Marino offered a solution that has 
become an issue of late.

"W hy not let the states ra ise the 
A M L  re v e n u e s? ” , he sa id . "T h e  
states would still g ive 50 percent of 
the fees to the Federal government, 
but keep the remainder w ithin their 
own borders. That way, another prog­
ram would come in line w ith f resident 
Reagan’s effort to return power to the 
sta tes."

If th is program were adopted, say 
5 oderal offic ia ls, states in little need 
o f extensive reclamation work would 
begin to  stockpile funds that may be 
needed elsewhere. For this reason, 
they say, a Federal authority must be 
charged w ith allocating the money 
where it is most needed. The con- 
troversy goes on.__________________

As the three-year 
deadline draws near; 
there is considerable 
worry tnat these 
states could lose a 
significant amount of 
money through no 
fault of their own.

One o f the main d rives behind 
SM C R A  was to prov ide each 
state w ith the opportunity to achieve 

"p rim acy"; that is, to assume full ju ris ­
diction o f its own m ining and reclama­
tion program . The Act required each 
state desiring its own program to sub­
mit to the Federal O ffice of Surface 
M ining (OSM) "a  state program wh ch 
demonstrates that such slate has .he 
capab ility of carrying out the provi­
s ions o f tho Act."

A program  regulating all surface 
coa l m in ing  ope ra tions has to be 
com prehens ive , estab lish ing sanc­
tions for vio lations of state laws and 
regulation; a stare regulatory author­
ity bo tli wcll-m .tnncd and funded; a 
process for determ ining which lands 
a re  u n s u ita b le  fo r m in in g  and a 
m ethod of processing applications 
ano perm its designed to cut down on 
costly and time-consum ing dup lica­
tion.

Upon subm ission of a state ’s prop­

osed program , the in te rio r Secretary 
is required to solicit the views of o ther 
chief adm inistrators from the Agricu l­
tu re Departm en t and the Environ­
mental Protection Agency (EPA). Be­
fo re  a s ta te  p rog ram  can be 
approved, at least one hearing must 
be held and provisions in the C lean 
A ir Act and W ater Pollution Control 
Act must be complied with.

If a program is disapproved by the 
Interior Secretary, he is required to 
outline the reasons why. If a state fails 
to subm it a proposed plan, it is still 
e lig ib le ■ c : financial assistance under 
SMCRA, and a Federal surface m in­
ing program will be developed and 
implemented.

The "s ta te  w indow " concept d e ­
ve loped as a veh ic le  for applying 
flexible regulations varying from the 
Act to many different types > areas;

The DOI secretary 
also has the option of 
issuing cessation of 
operations orders if 
he determines a viola­
tion to be environ­
mentally harmful.
operators argued that a "w indow" of 
fle x ib ility  was necessary, a llow ing 
them to achieve the same results, but 
through different methods.

Under tho Carter Adm inistration, 
the  w in d o w  rem a ined  c losed  as 
Federal offic ia ls perm itted little, if any, 
v a r ia n c e  from  p ro v is io n s  in th e  
Federal program. The state w indow 
issue grew to be a long, drawn out 
struggle between Federal regulators 
and ttie  industry, relieved with the en­
trance of the Reagan Administration. 
O ffic ia ls under the new Adm inistra­
tion responded to industry appeals by 
proposing L  replace the regulatory 
phrase "as consistent w ith" (main­
ta in ing strict adherance to Federal 
program provisions) with "as e ffec­
tive as," thereby granting states the 
needed fle x ib ility . Coa l opera to rs  
have effectively argued that allow ing 
more s la te  flex ib ility  w ill enhance 
both cos t-e ffic iency and e ffec tive ­
ness in meeting the Act’s Congres­
sional intent.
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Industry members have also been 
concerned w ith OSM 's procedure in 
the event that a state fa ils to subm it or 
resubm it a program. The Federal law 
states that no perm its may be issued 
for such a state until a Federal prog­
ram is implemented, yet many oper­
a tors cou ld feasib ly m ine out their 
perm itted areas in the time necessary 
to implement a Federal program . Re­
cently, OSM has proposed to allow 
states the flexib ility to subm it or re­
subm it at any time, but a co v 'r.,je d  
lim it on state authority to g ia i.t per­
m its still threatens the industry. O per­
ators are actively seeking a mechan­
ism for extending or renewing interim 
program perm its in states where this 
situation exists

OSM ofticials have also proposed 
to remove certain requirements in tho 
c itizen  pa rtic ipa tio n  process. P re­
sently, state programs are required to 
contain provisions for citizen suits in 
state courts, and citizens' rights to 
accompany offic ia ls during m ine in­
spections. Mine operators point out 
that communication lines nre delicate 
between industry members and their 
su rround ing  com m un ities , and re ­
m ova l f those linos w ill increase 
Federal .nvolvement in subsequent 
suits. As a result, Federal o ffic ia ls 
may bo forced to inspect unfam iliar 
m inesitcs. The M ining and Reclama­
tion Council (MARC) had argued for 
the retention of the citizen partic ipa­
tion roles primarily to avert additional 
Federal involvement and citizen hos­
tility that could lead to increased com ­
pla ints against operators.

W ith any Federal law comes en ­
forcement. In1 pection and en ­
fo rcem en t p ro ce du re s  un de r the 

Federal surface m ning lav/ has been 
the subject of strong debate between 
industry members and offic ia ls who 
are currently engaged in the revision 
process.

The original provisions in SMCRA 
require that operators maintain ex­
tensive records on their operations 
for subm ission to the re g u la to r au ­
thority , and that monito ring equ ip ­
ment and methods are established. 
A lthough Federa l o ffic ia ls  are re ­
qu ired to conduct partia l m inesite 
inspections once a month and com ­
plete inspections each calendar quar­
ter, they are done w ith no prior notice, 
assuring safe and proper practice.

The Act encourages a degree of 
public monitoring, granting residents 
of the mine area the authority to sub­
mit complaints of possible m ine vio la­
tions  and accom pany o ffic ia ls  on 
m inesite inspections.

Civil penalties are assessed by the 
Interior Secretary follow ing a hearing 
fo r m ine  v io la t io n s  and , unde r 
SMCRA, penalties shall not exceed 
$5,000 for each violation. However, 
each day that a violation exists is con­
sidered an additional violation.

The DOI secretary also has the op­
tion o f issuing cessation of operation 
orders if he determ ines a violation to 
be env ironm enta lly  harm ful. II the 
v io lation '~ not considered danger­
ous. the operator may be given a 
period of 90 days to correct, o r abate, 
the problem. Moreover, if the regula­
tory authority finds a pattern of viola­
tions developing as a r suit of failure 
to comply with SMCRA provisions, a 
perm it can bo revoked or suspended.

One of tho several issues of con­
cern in tho coal industry has been 
mentioned before, and involves the 
pub lic  pa rtic ipa tion process. OSM 
h s proposed deleting provisions (or 
a) late courts being used ns vehicles 
for c itizens’ lawsuits, and b) citizens 
joining stale and Federal officials on 
m ine inspections. In an effort to main­
ta in  fra g ile  com m un ity  re la tio n s . 
MARC has sought retention of these 
rules.

A "com pliance con fe rence " is a 
mechanism  proposed by OSM de­
signed to promote a closer working 
relationship between operators and 
the regu la to ry au tho rity ; however, 
ope ra to rs  are concerned w ith tho 
agency's proposal to man the com ­

pliance conference program with per­
sonnel authorized to issue notices of 
violation (NOV). In other words, oper­
ators may be hes>.ant to discuss op­
erations that they are unsure whether 
or not would constitute a violation with 
anyone  w ho can  levy im m ed ia te  
violations. As this would obviously be 
a h indrance to the program, oper­
ators prefer personnel with equal ex­
pertise but no authority to issue NOV.

Another regulatory issue of chief 
concern to the coal industry is OSM 's 
in te rpre tation of a pattern of v io la­
tions. O pe ra to rs  argue that many 
vio lations in one small area of the re­
quirements. such as e osion andvii 
sediment contro l, should constitute a 
pattern of vio lations rather than vio la­
tions of unrelated requirements.

B ecause of its potential effect on 
the nation 's agriculture and food 
supply, m ining and reclamation prac­

tices on areas designated as prime 
farm land has become one of the most 
con troversia l issues of the Fed6ral 
surface m ining law.

As a p ro v :s ion  for de te rm in ing  
whether a perm it is approved or de ­
nied, the Act requires that the secre­
ta r ie s  of A g ric u ltu re  and in te rio r 
"g ra n t a pe rm it to m ine on prime 
farm land if the regulatory authority 
f in d s . . . th a t  the opera to r has the 
te chno log ica l capab ility  to restore 
such mined a re a . . .to equivalent or 
higher levels of yield as non-mined 
prim e farm land in tho surroundinq 
area."

However, SMCRA specifies that 
pe rm its  issued  to  surface m in ing 
operators before the Act's enactment 
were to be exempt from its prime

nnlaud provisions until Aug. 3 .1902
a years fo llow ing enactment), dur- 

<iy which time they would be ' grand- 
la thered '' in.

S e ve ra l le g a l p rob lem s have 
sprung from this grandfather clause, 
pa rticu la rly  ttie  process by wh ich 
lands are exempted. OSM's final reg ­
ulations were published in the Sept. 
29.1981 FcclemI Register. Under the 
rules, lands considered to be exempt 
from SMCRA provisions are t lw .e  
that a) are m ined and reclaimed p ■ 
suant to any perm it issued be ' re 
Aug. 3 .1977  (ttm Act'sonactme' /.b ) 
are m ined and reclaimed pursuant to 
any renewal or revison o l a perm it 
issued befi' re Aug. 3, 1977. and c ’/ 
are included in any existing opera­
tions "fo r wh ich a permit was issued 
for all or any part thereof" before Aug.
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' 3. 1977.
Put simply, a company must have 

owned, leased o r con tra c ted  land 
prior to the A c t’s enactment in 1977 in 
order to qua lify  for the grandfa ther 
clause.

A final ru le was made elim inating 
the deadline da te for the grandfa ther 
clause. However, in response to the 
con troversy su r io und ing  th is dec i­
s io n , OSM w il l be re p ro p o s in g  
alternative so lu tions in the near fu ­
ture.

T he process o f performance bond­
ing has been likened to a vicious 
circ le that has created, at times, a 

no-w in situa tion for e ither side.
A p e rfo rm a n c e  b o nd , in p la in  

terms, is s im ila r to an insurance po li­
cy paid by one party (the coal oper­
ator) to another party (a surety com ­
pany) for the benefit of a th ird party 
(the state regu la to ry authority). Be­
fore land is perm itted, SMCRA provi­
s ions requ ire that the opera to r in ­
volved apply fo r a performance bond 
w ith a surety com pany or offer some 
alternative mechanism  achieving the 
sam e pu rpose . The opera to r then 
pays prem iums to the company du r­
ing operations. If that operator w i re 
to  de fau lt on  the  sub sequen t re ­
clamation work tho surety company 
would be held ..able.

A vicious c irc le? It would certa in ly 
seem  so. M any sure ty com panies 
were devasta ted by granting perform ­
ance bonds to sm alle r operators who 
frequently de fau lted from their rec­
lamation responsib ilities, particularly 
alter passage o f more stringent and 
cos tly  pe rfo rm ance  s tanda rds . In 
turn, surety com panies now consider 
legitimate sm all- and medium -sized 
operators a h ir ' risk, and often make 
it difficult for them to obtain the neces­
sary bonds.

The p r in c ip le  b o nd in g  re q u ire ­
ments under SMCRA:

1) tho bond must cover all surface 
mining and reclamation opera­
tions during the life of the mine, 
and for a period that co incides 
w ith the revegeta tion requ ire­
ments of : Act (which could 
he for a porioa of up to 10 years 
after augm ented seeding, fe rti­
lizing. irrigation or o iher work to 
assu re  s u cce ss fu l re v e g e ta ­
tion)

2) the amount of the bond is de ter­
m ined by the regulatory au thor­
ity based on estimated costs of 
re c la m a tio n , and  a d d it io n a l

estimated costs in the event of 
fo rfe itu re to complete reclama­
tion, after abandonment,

3) the m inimum bond for a permit 
area is 510,000.

4) the bond amount can be ad­
justed from time to time I y the 
regulatory authority due  to in fla ­
tion or new technology costs.

5) the liability period extends for 
5 -10 years (depend ing upon 
rai.dall levels across the coun­
try).

6) there are provisions fo r public 
participation in the bond release 
process.

The most significant prob lems that 
surety companies and, as a result, 
coal operators have to deal w ith are 
m id-term  bond increases, the uncer­
ta in ties of public involvement in the 
re lease process and long-term  liab il­
ity.

An in c reas ing  risk fo r su re tie s , 
bond increase during its term  is near­
ly impossib le to predict at the time it is 
orig ina lly requested, and the small, 
less solvent operator is particularly 
vulnerable to any increase. The sure­
ty may not consider the additional 
bond justifiable and the operator must 
then seek other means to comply, 
means ttiat smaller companies may 
not have access to.

Public involvement i.i bond release 
is an uncertainty that sureties equate 
w itli h ighe r risk. U n lam ilia rily  w ith 
O SM ’s pub lic involvement p iocoss 
and a general belief that the result will 
bo an increase of the period of bond 
liab ility  appear to bo the basis lor 
assum ing increased risk.

Finally, long-term liability lias be ­
com e a s were problem for sureties 
because, as lime goes on and regu la­

tions constan tly change, forecasting 
the financia l fu ture of an operator be- 
r jm e s  increasing ly difficult.

T he  coa l in d u s try  has been 
pushing for changes in the regula­
t io n s  in v o lv e d  w ith  pe rfo rm ance 
bonding, calling for phased bonding 
and  in c re m e n ta l b o nd  re lease . 
Phased bonding will a llow  sureties to 
bond  o n e  o r m o re  o f the three 
phases, as long as the operator has 
an alternative system to replace the 
su re ty  bond upon exp ira tion . The 
three phases o f reclamation are I) 
topsoil replacement and grading. II) 
revegetation, and III) firm  establish­
ment o f complete reclamation over a 
period o f from  5-10 years. Surety 
c om pa n ie s  w ou ld  be  re lieved  of 
bonding phase III. thereby eliminating 
com pla in ts of long-term  liability. By 
a llow ing an operator-funded escrow 
account o r a state fund to cover the 
third phase, the sureties can more 
specifica lly identify their involvement 
and risks.

MARC petitioned OSM to allow for 
bond re lease on specific segments of 
tho perm it area upon completion of 
the various reclamation phases. Cur­
rently , d iscre te increment amounts 
cannot be released until the entire 
area has been reclaimed, This reg­
ulation was developed on the notion 
that cos t estimates on each incre­
ment m ay not reflect the actual dol­
lars needed to reclaim in the event of 
forfe iture. Thus money could be float­
ed over the increments and phases to 
cover potentia l problems that could 
crop up in previously released areas 
w ith in the perm it. Tho result of this 
request w ill bo determ ined when the 
linal ru les are published in the near 
future.
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T he Federal surface m ining law re ­
qu ires  th a t any sta te  seek ing 
primacy for its  own state program  

must develop a process to determ ine 
what, if any, lands are unsuitable for 
coal m ining and reclamation. Again, a 
noble attem pt to protect lands that 
would be adverse ly affected by m in ­
ing, but c rite ria  used for choosing the 
lands has s ince been an issue not 
w ithout controversy.

According to  the act. lands may be 
declared unsuitab le for surface m in ­
ing by the s ta te regulatory authority if 
the ensuing operations a) are incom ­
patible w ith current land use p rog­
rams, b) adverse ly affect fragile or 
historic lands, c) adverse ly affect re ­
newable resource lands such as w a ­
ter and food supplies, and d) adverse­
ly a ffect na tu ra l hazard lands, en ­
dangering life  and property.

Provisions call for public partic ipa-

A company must 
have ov/ned, leased 
or contracted land 
prior to the A ct!s 
enactment in 1977 in 
order to qualify for the 
grandfather clause.
tion in designating land unsuitab le for 
m ining. Any ind ividual w ith an intorest 
in tho land involved may subm it a 
potition to be  reviewed by tho rcgula- 
tory authority. Tho petition must con ­
tain evidonco supporting ttio  pe tition­
ers' case, and the docision w ill bo 
made based on that evidence.

Three m a in problems confront tho 
coa l in d u s try  In the  u n s u ita b ility  
criteria: the petitioning process itsolf, 
the concept of valid oxis,::ig rights, 
and a small criterion known simply as 
tho 300-foot barrier.

Tho 300-foot barrior rule proh ib its a 
coal opera to r from establish ing m in ­
ing operations closer than 300 feet to 
any occupied residences or facilities, 
unless tho occupants give their con ­
sent.

Many sm a ll opora to rs remain In 
business by m in ing small tracts of 
land leased from local landowners. 
The 300-foo t language in SMCRA 
has resu lted In s ign ifican t acroago
2 6  L n n d M a r c

losses in the smaller operators ' p rop ­
osed perm it areas, and subsequent 
losses in coal reserves.

Industry members argue that the 
300-foot barrier rule is excessive. A 
smaller distance can be considered 
that would still '" 'e c tive ly  protect res i­
dences and pi ilic  facilities.

Valid existing rights (VER), applied 
on ly to those areas which were pe r­
m itted or were in the process of being 
perm itted prior to that date c! the Act’s 
enactment, has become an intensely 
legal matter. VER are exempt from 
the Act’s unsuitability clause. Howev­
er, the industry argues tha t its finan­
cia l comm itment to lands is not taken 
in to consideration, com panies who 
have purchased acreage in past de ­
cades have i: effectively "s to len " from 
them as a result of the 300-foo t bar- 
rie i rule, 100 feet in the case of public 
roads._______________________

— T

Operators argue that 
many violations in 
one small area of the 
requirments should 
constitute a pattern of 
violations, not viola­
tions of unrelated re­
quirement.

MARC has contended that the VER 
dofin ition should be expanded to in­
c lude not only those lands porm itted 
boforo tho Act, but those whore s ign i­
fican t financ ia l com m itm ents havo 
boon  m ade , re ga rd le ss  of whon . 
Further, the land must have been 
leased for tho sole purposo of m ining 
conl. II VER wore in to rp ie tod in this 
m anner and all now deeds, leases, 
e tc . w o re  sub joct to new  requ ire ­
ments, the companies’ past econo­
m ic invosm ionts would bo protected 
and, at the same lim e , protection 
would be provided Io those aroas de­
signated as unsuitable to  mine

Finally, tho petitioning process for 
designating lands as unsuitab le for 
surface coal m ining has been a prob- 
lom for soino coal operators, many of 
whom have disputed the criteria by 
which a petition is subm itted.

Caso in point: the W est Virg inia 
R ivers Coalition filed just such a pell- 
ton in September 1901 w ith the West

l c t ■ in.< -j/r

V irg in ia Department of Natural Re­
sources requesting that an area in­
volving some 300,000 acres in Up­
shur, Barbour and Randolph Coun­
ties be declared unsuitab le for sur­
face coal m ining. The Rivers Coali­
tion contended that m ining the area 
would damage natural streams and 
reduce the value of water supplies. 
The petition was not signed.

A cco rd ing  to th e  W est V irg in ia  
C ode , no m in ing  pe rm its  can be 
issued fo r an area involved in an un­
suitability petition.

"A s you can see ," w rote Jim Christ­
ie of Grafton Coal Company, West 
Virg inia, in a le tter to a Congressional 
staffer, "an ind ividual by the mere fil­
ing o f a pe tition  can  imm edia te ly 
cease ‘ he issuance of perm its for a 
pa rticu la r area and possib ly have 
m ining in such an area abolished. All 
this can be done w ithou t putting up a

MARC petitioned 
OSM to allow for bond 
release on specific 
segments of the per­
mit area upon com­
pletion of the various 
reclamation phases.
bond, w ithout s ign ing or verifying the 
petition, and w ithout giving nciico to 
all those companies and individuals 
who own property , coal or mining 
rights within the subject area." Ttie 
petition was recently denied by the 
West Virginia Department of Natural 
Resources.

Christie sot forth suggested revi­
sions; in the crite ria  "to assure that 
on ly  ro spons ib lo  p a rlie s  exorcise 
such rights, and to minimize ollect 
upon existing companion in the area." 
Those suggested changes include a 
bonding requirement, written notice 
to all owners and operators in that 
sub ject area, continued processing ojj 
m in ing perm its, exemption ol a re a j 
being nincd or perm itted ns o\ th f l 
date o l the petition s filing and cotjfi 
ponsntion consideration to p ro p e ^  
oia ors. f l j
MARC Technical Services M w aK B  
I.aun Z ell con trib u ted  tnqn'hc i"tlM,® 
this article.



-

J A Y  S. h A M M Q N Q

' € , 0

$ 0 !
77

S t a t u  o k  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R
J u n e a u

M a r c h  9, 1982

The H o n o r a b l e  J a l m a r  K e r t t u l a  
P r e s i d e n t  of the S e n a t e  
A l a s k a  St at e  L e g i s l a t u r e  
P ou ch  V
J uneau, A K  99811

Dear Mr. Presid en t:

U n de r the a u t h o r i t y  of art. II, sec. 18, o f  che A l a s k a  C o n­
stitut i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to s u r f a c e  coal 
m i n i n g  and the s u r f a c e  e f f e c t s  o f  u n d e r g r o u n d  coal mining. 
T he b i l l  is an e d i t e d  and c o r r e c t e d  v e r s i o n  of HB 762, 
i n t r o d u c e d  at my r e q u e s t  F e b r u a r y  12, 1982.

This b i l l  is a r e s p o n s e  to the S u r f a c e  M i n i n g  C o n t r o l  and 
R e c l a m a t i o n  A c t  of 1977, P.L. 95-87 ( S M C R A ) , w h i c h  p r o v i d e s  
for the e s t a b l i s h m e n t  of a n a t i o n w i d e  p r o g r a m  for the 
r e g u l a t i o n  of s u r f a c e  coal m i n i n g  a n d  r e c l a m a t i o n .  Th at  
r e g u l a t i o n  is to be c a r r i e d  o u t  by the S e c r e t a r y  of the 
U n i t e d  S ta te s  D e p a r t m e n t  of the I n t e r i o r  u n l e s s  he a p p r o v e s  
a s t a t e  p r o g r a m  w h i c h  w o u l d  v e s t  e x c l u s i v e  a u t h o r i t y  for 
that r e g u l a t i o n  in the state. Th is  b i l l  is d e s i g n e d  to 
p r o v i d e  the a u t h o r i t y  n e c e s s a r y  for the s t a t e  to s u b m i t  such 
a p r o g r a m  and a s s u m e  r e gu l at io n.

The p r o g r a m  p r o p o s e d  in this bill is bot h c o m p l i c a t e d  and 
c o m p r e h e n s i v e .  M o s t  o f  its c o n t e n t s  a re m a n d a t e d  by federal 
law a n d  re gu l a t i o n s ,  a l t h o u g h  some i m p r o v e m e n t s  on the 
f ede ra l law ha ve  b e e n  made, and the bilJ. is c o n s i d e r a b l y  
s h o r t e r  than its feder a l c o u n te rp ar t .

The m o s t  c o m p e l l i n g  r e a s o n  for the s t a t e  to u n d e r t a k e  this 
p r o g r a m  is to a s s u r e  t h a t  s u r f a c e  c o al  m i n i n g  a nd r e c l a m a­
tion is c o n d u c t e d  in a c c o r d a n c e  w i t h  A l a s k a n  needs, c o n d i­
tions, and concerns. W i t h  the p r e s e n t  a n d  p o t e n t i a l  vast 
f utur e d e v e l o p m e n t  of A l a s k a  coal, it is e s s e n t i a l  that the 
state tailor a p r o g r a m  w h i c h  m e e t s  the needs of both local 
coal d e v e l o p m e n t  and d e a l s  e f f e c t i v e l y  w i t h  the c o n s e r v a t i o n  
c o n c e r n s  of o ur c i t i z e n s  and the u n i q u e  A l a s k a n  e n v i r o n m e n t .  
This bill is the too. to do this.
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If t he s t a t e  doe s n o t  a s s e r t  its j u r i s d i c t i o n  in this area, 
the O f f i c e  o f  S u r f a c e  M i n i n g  in the D e p a r t m e n t  o f  the 
I n t e r i o r  is r e q u i r e d  to b e c o m e  the r e g u l a t o r y  a u t h o r i t y  to 
a d m i n i s t e r  a p r o g r a m  for the  r e g u l a t i o n  of A l a s k a n  s u r f a c e  
coal m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s .

A  s e c t i o n - b y - s e c t i o n  a n a l y s i s  o f  the b i l l  is att ac he d.

...Sincerely

a m m o n d
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THE L E G I S L A T U R E  G ?  T HE S T A T E  O F  A L A S K A  
T W E L F T H  L E G I S L A T U R E

FI S C A L  NOTE

I. R E Q U E S T
B i l l / R e s o l u t i o n  N o . ___________________
T i t l e  Alaska Surface Coal Mining Control and Reclamation Act 
R e q u e s t e d  b y ______________________________ _ _ _ _ ___________________ Date__________________

II. F I S C A L  D E T A I L
A g e n c y  A f f e c t e d  Department of Natural Resources______________________
P r o g r a m  C a t e g o r y  A f f e c t e d  Management of Mineral Resource,:______________
BRU, Pr o g r a m ,  Or- S u b p r o g r a m ^ ) A f f e c t e d  Mineral Development_____________
(Notet If m o r e  t han one b u d g e t  c o m p o n e n t  is affected, separate line-itno 

a m o u n t s  a n d  f u n d i n g  for each c o m p o n e n t  in the analysis section.)

E X P E N D I T U R E S  (Thousands o f  Dollars)

FY 82 FY 83

rfCOfc
FY 85 F Y  86 FY 87

100 PERSONAL SERVICES 1 157.1. .200,2. 200.2 200.2
200 T R A V E L IV. a 2u: g ‘>2.1 49.5 54.5
300 CONTRACTUAL 375.0 aqn 3 391.3 428. 7 467.3
400 C O M M O D I T I E S 1.0. l.l 1.5 1.6 1.8
S00 EQUIPMENT
600 LAND &  STRUCTURES

1 3 .n i n n 3 R 3 n .3.0

700 GRANTS,CLAIMS,ETC.

TOTAL 5 6 5 . 9 6 7 9 . 4 6 4 2 . 3 6 8 4 . 4 7 2 8 . 2

FU N D I N G  'Thousands o f  Dollars)

G E N E R A L  FUND
F E D E R A L  FUNDS
O T H E R  ( Specify Source)

- i f
ion 7

- $ H H - x w -_ **_/_/1 Q._ _____» f l -

POS I T I O N S

FULL TIME 4 a 5 5 5
PART TIME
TEMPORARY

III. A N A L Y S I S  <S e e  F i s c a l  N ote P r e p a r a t i o n  Instruction, S ection III)

See Attachment

PREPARED BY
A G E N C Y _______
P HONE________

IV. DATE 2 / 8 / 8 ?

O r iginal: L e g i s l a t i v e  Finance  
cci B u d g e t  a n d  M a n a g e m e n t

P r i m e  S p o n s o r  (First L e gislator Named) 
33-001 (Rev. 12/81)

■ l o f f  MAynq*; _ /  
CCSS~



III. ANALYSIS

This note assumes that a regulatory program is approved by the Secretary of the 
Interior and becomes effective on 12-31-82.

A. Personal Services

The program will require 4 positions at its inception: Geologist IV, Env. Engineer III, 
Land Management Officer II and Clerk-Typist III. An additional Scientist/Engineer II 
position is projected for FY 85 and beyond due to additonal coal operations 
projected in the state at that time.

The Geologist will be the manager of the surface mining regulatory program.
He will supervise contracts for review of permit applications, abandoned mine 
lands work, small operator assistance, etc.; make initial departmental decisions 
or recommendations on permit applications, bond release, enforcement actions, 
petitions to designate lands unsuitable, etc. The Env. Engineer will be the 
primary inspector under the program, as well as assisting and complementing the 
Geologist in the tasks enumerated above. When additional operations come on line 
(projected in FY 85), an additional engineer/scientist will be required to meet 
the inspection workload. The duties of the Land Management Officer will focus 
on compliance with public notice and public participation requirements, record 
keep.ng, and general review and response regarding different new responsibilities 
of the Department under this program (i.e., reviewing; exploration permits and/or 
notice of intent). The Clerk-Typist will provide secretarial support.

B. Travel

The travel budget is composed largely of field inspections and field visits to 
coal development sites. Other travel funds would be spent on required meetings 
with operators and members of the public and other agency officials, and public 
hearings. There would also be investigation of potential abandoned mine 
reclamation and small operator assistance sites.

C. Contractual

The contractual category includes the abandoned mine land program development and 
projects (all federally-funded), small operator assistance laboratory work (all 
federally-funded), review of permit applications, laboratory work for inspections, 
legal counsel, and review of any petitions for designation of lands unsuitable for 
surface coal mining. Much of this work is speculative as it is based on projections 
about future development of the program.

D. Funding Sources

The federal government funds 50% of the basic cost of the state regulatory program.
All small operator assistance contracts and abandoned mine land work are 100% 
federally funded. Funds in this category represent the return to the state of a 
portion of the 35tf per ton reclamation fee levied against operators by the federal 
government. Substantially more funds should be available in this category after 
production begins on new coal operations. In addition, 100% federal funding is 
available to defray the costs of regulating any surface coal mining operation on 
federal lands. One of the projected future operations would qualify under this 
funding category.



Proposed ALASKA SURFACE COAL MINING CONTROL 

and RECLAMATION ACT

S e c t i o n - b y - S e c t i o n  A n a lys is

S e c t i o n  1 o f  the b i l l  en a cts  a new AS 41 .4 5  e n t i t l e d  "A laska 

S u rfa ce  Coal Mining C o n tro l  and R eclam ation  A c t " ,  c o n s is t in g  

o f  the f o l l o w in g  s e c t i o n s :

AS 4 1 .4 5 .0 1 0  s t a t e s  th e  b a s i c  f in d in g  th a t  the s t a t e  i s  

b e s t  a b le  t o  r e g u la t e  s u r fa c e  c o a l  mining and re c la m a t io n  

under the  f e d e r a l  S u r fa ce  Mining C on tro l and R eclam ation  Act 

o f  1977 (SMCRA), and l i s t s  the purposes o f  new AS 4 1 .4 5 , which 

in c lu d e  a ssu r in g  r e s p o n s ib le  e x t r a c t i o n  o f  c o a l ,  re c la m a tio n  

o f  c o a l  mining a re a s ,  p r o t e c t in g  the r ig h t s  o f  su r fa ce  owners, 

m in im izing  d eg ra d a tion  o f  land and w ater , and a ssu r in g  appro­

p r ia t e  p u b l i c  p a r t i c i p a t i o n  in  the r e g u la to r y  p r o c e s s .

AS 4 1 .4 5 .0 2 0  v e s t s  j u r i s d i c t i o n  over  s u r fa ce  c o a l  mining 

and re c la m a tio n  o p e r a t io n s  in  the s t a te  in  the com m issioner o f  

n a tu ra l r e s o u r c e s .

AS 4 1 .4 5 .0 3 0  enumerates g en era l powers, in c lu d in g  a d op tion  

o f  r e g u la t io n s ,  i s s u in g  p e rm its ,  h o ld in g  h e a r in g s ,  is s u in g  

o r d e r s ,  in s p e c t io n s ,  r e c e i v i n g  funds, p a r t i c ip a t in g  in  the 

fe d e r a l  abandoned mine land program, c o o r d in a t io n  and co op e ra ­

t i o n  w ith  o t 'ie r  a g e n c ie s . -
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AS 4 1 .4 5 .0 4 0  s p e c i f i e s  th a t  in d iv id u a l  p r o v is io n s  o f  

r e g u la t io n s  o r  perm its  may vary  depending on l o c a l  c o n d it io n s  so 

lon g  as the p r o v is io n s  are  c o n s is t e n t  w ith  the purposes o f  the 

ch a p te r .  This f l e x i b i l i t y  i s  n e ce ssa ry  to  accommodate the 

d i f f e r e n t  env ironm enta l c o n d i t io n s  encountered  in  the th ree  m ajor 

g e o g r a p h ic a l  a reas  o f  p o t e n t i a l  o r  a c tu a l  c o a l  developm ent in  

A laska .

AS 4 1 .4 5 .0 5 0  p r o h ib i t s  c o n f l i c t s  o f  in t e r e s t  in  employees 

and c o n t r a c t o r s  who a d m in is te r  the new chapter  and p r e s c r ib e s  a 

c r im in a l  p e n a lty  f o r  v i o l a t i o n  o f  t h is  p r o h ib i t i o n .  This 

p r o v i s i o n  i s  r e q u ir e d  by SMCRA, s e c .  517 (g ) and 

30 CFR 7 3 2 .1 5 ( b ) (1 1 ) .

AS 4 1 .4 5 .0 6 0  r e q u ir e s  c o a l  mine o p e ra to rs  to  apply  f o r  a 

permit: to  conduct s u r fa c e  c o a l  mining and re c la m a tion  o p e r a t io n s .

AS 4 1 .4 5 .0 7 0  s e t s  a b a s i c  p e r a i t  term o f  f i v e  y e a r s ,  u n less  a 

lo n g e r  i n i t i a l  p e r io d  i s  n e c e ss a ry  to  o b ta in  f in a n c in g .  A 

p e rm it te e  i s  r e q u ire d  to  commence o p e ra t io n s  w ith in  3 years  a f t e r  

th e  perm it i s  i s s u e d ,  s u b je c t  to  some e x c e p t io n s .



AS 4 1 .4 5 .0 8 0  p r o v id e s  th a t  perm its  ca rry  a r ig h t  o f  s u c c e s s iv e  

renewal u n less  an opponent o f  renewal dem onstrates th at  the 

o p e r a t io n  i s  n o t  in  com plian ce  w ith  r e g u la t o r y  requ irem ents. 

Renewals in v o lv in g  new land areas r e q u ir e  the same procedures and 

standards as app ly  to  new perm it a p p l i c a t i o n s .

AS 4 1 .4 5 .0 9 0  a u th o r iz e s  the com m issioner t o  s e t  a f e e  schedu le  

f o r  perm it a p p l i c a t i o n s ,  n o t  t o  exceed  the c o s t s  o f  p ro ce s s in g
c j

the  a p p l i c a t i o n s .

AS 4 1 .4 5 .1 0 0  r e q u ir e s  p u b l i c  f i l i n g  o f  perm it a p p l i c a t io n s  and 

o th er  m a t e r ia ls ,  e x ce p t  f o r  d e s ig n a te d  c o n f id e n t ia l  in fo rm a tion  

in c lu d in g  in fo rm a t io n  r e l a t i n g  t o  the c o m p e t it iv e  r ig h t s  o f  the 

a p p l i c a n t .

AS 4 1 . 4 5 . 1 1 0  r e q u i r e s  the c o m m i s s i o n e r  to a do p t regul at io ns  

r e l a t i n g  to the c o n t e n t s  of p e r m i t  ap plications, c o n s i s t e n t  w i t h  

the r e q u i r e m e n t s  of the f e d e r a l  program, but taki ng  into a c c ou nt  

the u n i q u e  m i n i n g  and e n v i r o n m e n t a l  co nd i ti on s in Alaska.

AS 4 1 . 4 5 . 1 2 0  e s t a b l i s h e s  sm a ll  o p e r a t o r  a s s i s t a n c e  for certaix,\ 

l a b o r a t o r y  w o r k  r e q u i r e d  as p a r t  of the p e rm i t a p p l i c a t i o n  for



o p e r a t io n s  which w i l l  p rodu ce  under 100,000 tons o f  c o a l  

a n n u a lly .  This i s  r e q u ir e d  by SMCRA, s e c .  5 0 7 (c )  and 30 CFR 

7 3 2 .1 5 ( b ) (1 3 ) .

AS 4 1 .4 5 .1 3 0  p r o v id e s  f o r  p u b l i c  n o t i c e  o f  pending 

a p p l i c a t i o n s  f o r  s u r fa c e  c o a l  mining and re c la m a tion  p erm its .

AS 4 1 .4 5 .1 4 0  a llow s  government a g e n c ie s  and persons who may 

be a d v e rs e ly  a f f e c t e d  by the p roposed  o p e ra t io n  t o  f i l e  w r it te n  

comments and o b je c t i o n s  t o  the a p p l i c a t i o n ,  and to  re q u e st  an 

in fo rm a l c o n fe re n ce  w ith  the  departm ert. The com m issioner i s  

r e q u ire d  to  is su e  a d e c i s i o n  re g a rd in g  the perm it a p p l i c a t i o n  

w ith in  60 days o f  the in fo rm a l c o n fe r e n c e ,  or as p rov id ed  in  

AS 4 2 .4 5 .1 8 0 .

AS 4 1 .4 5 .1 5 0  p r o v id e s  f o r  a form al hearin g  on a perm it 

a p p l i c a t i o n  at the re q u e s t  o f  the a p p lic a n t  or  any person  who may 

be a d v e r s e ly  a f f e c t e d .  The com m issioner may grant temporary 

r e l i e f  pending h is  f i n a l  d e c i s i o n  when c ircum stances  warrant i t .

-  4 -
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AS 4 1 .4 5 .1 6 0  r e q u ir e s  t h a t ,  b e f o r e  a perm it can be i s s u e d ,  the  

a p p l i c a n t  must fu r n is h  a perform ance bond c o n d it io n e d  on f a i t h f u l  

perform an ce  o f  the  requ irem ents o f  the ch ap ter  and the p erm it .

The bond must be s u f f i c i e n t  t o  assu re  com p le t io n  o f  the 

a p p l i c a n t 's  r e c la m a t io n  p la n  by the department in  the event o f  a 

f o r f e i t u r e .  In l i e u  o f  a bond, the com m issioner may a c ce p t  cash , 

a s e l f - b o n d ,  or  n e g o t ia b le  bonds or c e r t i f i c a t e s  o f  d e p o s i t ,  

upon which the department must pay i n t e r e s t  a n n u a lly .  The amount
* t

o f  the bond may be a d ju s te d  f o r  good ca u se , in c lu d in g  changes in  

a f f e c t e d  land areas and c o s t s  o f  r e c la m a t io n .

AS 4 1 .4 5 .1 7 0  p r o v id e s  f o r  r e l e a s e  o f  perform ance bonds a t  the 

re q u e s t  o f  a p e rm it te e  a f t e r  n o t i c e ,  in s p e c t io n  and e v a lu a t io n  o f  

the r e c la m a t io n  work in v o lv e d .  A schedu le  f o r  sta ged  r e le a s e  o f  

a bond i s  e s t a b l i s h e d ,  depending on work com pleted  and the 

co m m iss io n e r 's  e v a lu a t io n .  Government a g en c ie s  and persons whose 

l e g a l  in t e r e s t s  may be a d v e rse ly  a f f e c t e d  may f i l e  o b je c t i o n s  to  

the r e l e a s e  o f  bond and re q u e s t  a h e a r in g ,  as may an a p p lica n t  

whose req u es t  f o r  bond r e le a s e  has been d en ied .

AS 4 1 .4 5 .1 8 0  r e q u ir e s  the com nrssioner to  make a d e c i s i o n  on a 

perm it a p p l i c a t i o n  w ith in  120 days a f t e r  r e c e i p t ,  which may be 

extended by an a d d i t io n a l  60 days a f t e r  r e c e i p t  o f  a d d it io n a l

-  5 -



in fo r m a t io n  re q u ire d  f o r  a d e c i s i o n .  This s e c t i o n  s e t s  out the 

b a s i c  c r i t e r i a  f o r  approva l o f  an a p p l i c a t i o n .  A perm it may n ot  

be is s u e d  i f  the a p p l i c a n t  i s  in  v i o l a t i o n  o f  environm ental 

standards 'regard in g  s u r fa c e  c o a l  mining o p e r a t io n  in  the  United 

S ta te s  or  i f  the a p p l ic a n t  has dem onstrated a p a t te r n  o f  w i l f u l  

v i o l a t i o n s  o f  t h is  ch a p ter .

AS 4 1 .4 5 .1 9 0  p r o v id e s  f o r  r e v i s i o n  and t r a n s f e r  o f  p e rm its .

AS 4 1 .4 5 .2 0 0  r e q u ir e s  n o t i c e  t o  the com m issioner b e fo r e  

commencement o f  c o a l  e x p lo r a t i o n .  E x p lo r a t io n  would be governed 

by r e g u la t io n s  based on the degree  o f  d is tu rb a n ce  and amount o f  

c o a l  t o  be removed. Coal e x p lo r a t io n  o p e r a t io n s  are re q u ire d  to  

conform  t o  the gen era l requ irem ents o f  the s u r fa c e  mining 

program.

AS 4 1 .4 5 .2 1 0  r e q u ir e s  the om m issioner to  propose  r e g u la t io n s  

c o n s i s t e n t  w ith  the env ironm ental perform ance standards o f  SMCRA, 

w ith  adjustm ents f o r  the s p e c ia l  c o n d it io n s  o f  A laska.

SMCRA, s e c .  5 0 3 (a ) (7 )  r e q u ir e s  c o n s is t e n c y  w ith  th ese  stan dard s , 

which app ly  to  a l l  p e rm its .
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AS 4 1 .4 5 .2 2 0  r e q u i r e s  r e g u la t i o n  o f  the s u r fa c e  e f f e c t s  o f  

underground c o a l  m ining in  a manner s im i la r  to  the r e g u la t io n  o f  

s u r fa c e  c o a l  m ining o p e r a t io n s .  The. com m issioner i s  g iv e n  the 

power to  suspend underground c o a l  mining a c t i v i t i e s  in  pop u la ted  

a rea s  i f  th e re  i s  an imminent danger to  in h a b ita n ts .

AS 4 1 .4 5 .2 3 0  a u t h o r iz e s  the  department to  in s p e c t  and 

m on ito r  s u r fa c e  c o a l  m ining and re c la m a tio n  o p e r a t io n s .  The 

com m issioner can r e q u i r e  v a r io u s  forms o f  r e p o r t in g  and 

m o n ito r in g  by o p e r a t o r s , and must in s p e c t  o p e ra t io n s  on a 

i r r e g u la r  b a s i s .  A lthough  in s p e c t io n s  o c cu r  w ith ou t  p r i o r  n o t i c e  

t o  the p e r m it te e ,  the in s p e c t o r  must n o t i f y  the p e r m it t e e 's  

r e p r e s e n t a t iv e  on the  s i t e  upon h is  a r r i v a l  and i n v i t e  the 

r e p r e s e n t a t iv e  to  accompany the in s p e c t o r  during the in s p e c t io n .  

The in s p e c t o r  i s  r e q u ir e d  to  f i l e  a in s p e c t io n  r e p o r t .

P roced u res  are  s e t  ou t  f o r  in d iv id u a ls  to  t r i g g e r  in s p e c t io n s  and 

f o r  the com m issioner to  re v ie w  f a i l u r e s  to  in s p e c t  ad eq u a te ly . 

T h is  s e c t i o n  i s  mandated by SMCRA, s e c .  5 1 / ( b ) .

AS 4 1 .4 5 .2 4 0  s e v 3 ou t  the dep artm en t 's  b a s i c  enforcem ent 

a u t h o r i t y .  SM^RA, s e c .  5 1 8 ( i )  and 521(d ) r e q u ir e  th at  s ta te  

programs co n ta in  s a n c t io n s  th a t  are no l e s s  s t r in g e n t  than those



o f  the f e d e r a l  law and th a t  s t a t e  programs co n ta in  the same o r  

s im i la r  p r o c e d u r a l  req u irem en ts .  There are two b a s i c  enforcem ent 

mechanisms. A v i o l a t i o n  o f  the ch a p ter  o r  perm it which causes 

imminent danger to  p u b l i c  h e a l t h  o r  s a f e t y ,  o r  which th rea ten s  

s i g n i f i c a n t ,  imminent env ironm enta l harm, r e q u ir e s  the in s p e c t o r  

t o  is s u e  a c e s s a t i o n  o r d e r .  The o rd e r  remains in  e f f e c t  f o r  30 

days u n le s s  an in fo rm a l  c o n fe r e n c e  i s  h e ld  and fu r t h e r  a c t io n  

taken . I f  a v i o l a t i o n  does n o t  cause the s o r t  o f  imminent danger 

n o te d  a bove , a n o t i c e  o f  v i o l a t i o n  i s  is s u e d .  F a i lu r e  t o  comply 

w ith  2 n o t i c e  o f  v i o l a t i o n  g iv e s  r i s e  to  a c e s s a t i o n  o rd e r  as 

w e l l .  C e s sa t io n  o r d e r s  and n o t i c e s  o f  v i o l a t i o n  are  s u b je c t  to  

app ea ls  and f u l l  due p r o c e s s  h ea r in g s  f o r  p erson s  who may be 

a d v e r s e ly  a f f e c t e d  by them. Temporary r e l i e f  i s  a ls o  a v a i la b l e .  

The com m issioner may i s s u e  a show cause o rd e r  based  on a p a tte rn  

o f  unwarranted v i o l a t i o n s  o f  the program. The com m issioner may 

' a l s o  re q u e s t  the a t t o r n e y  gen i l  to  i n s t i t u t e  a c i v i l  a c t io n  f o r  

r e l i e f .  A l l  o f  th ese  a c t io n s  are s u b je c t  to  j u d i c i a l  rev iew .

AS 4 1 .4 5 .2 5 0  p r o v id e s  f o r  c i v i l  and c r im in a l  s a n c t io n s  f o r  

v i o l a t i o n s  o f  the ch a p te r  and p e rm its .  C i v i l  p e n a l t ie s  are 

mandatory f o r  c e s s a t i o n  o r d e r s ,  but d i s c r e t i o n a r y  f o r  n o t i c e s  o f  

v i o l a t i o n .  W i l fu l  and knowing v i o l a t i o n s ,  in c lu d in g  those  o f  a 

c o r p o r a te  o f f i c e r ,  are  c l a s s  C f e l o n i e s ,  as i s  w i l f u l
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i n t e r f e r e n c e  w ith  the d ep a rtm en t 's  em ployees. F a i lu re  t o  

c o r r e c t  a v i o l a t i o n  du rin g  the p e r io d  o f  time a llow ed  in  a 

n o t i c e  o r  an e x te n s io n  r e q u ir e s  a $750 per  day p e n a lty .

This b i l l  omits a p r o v i s i o n  o f  SMCRA which r e q u ir e s  o p era -  • 

t o r s  t o  pay proposed  p e n a lty  amounts in t o  an escrow  account 

b e fo r e  a d m in is t r a t iv e  and j u d i c i a l  rev iew  o f  the  proposed 

p e n a lty .  This p r o v i s i o n  has been re q u ire d  o f  s t a t e  programs 

in  the p a st  and i t s  o m iss ion  may n ot  be a c c e p ta b le  to- the 

I n t e r i o r  S e c r e ta r y .  I t  has been  d e le te d  because  the depa rt­

ment c o n s id e r s  i t  u n fa i r  and c o n s t i t u t i o n a l l y  su sp e c t .

AS 4 1 . 4 5 . 2 6 0  a l l o w s  p e r s o n s  w i t h  an i n t e r e s t  v h i c h  m a y  be 

a d v e r s e l y  a f f e c t e d  to p e t i t i o n  the c o m m i s s i o n e r  to d e s i g n a t e  

areas as u n s u i t a b l e  for all or c e r t a i n  types of coal mining.

An ar e a m us t be so d e s i g n a t e d  if the c o m m i s s i o n e r  determi n es  

that r e c l a m a t i o n  in the ar ea  is not t e c h n o l o g i c a l l y  feasible. 

T here are also four d i s c r e t i o n a r y  c r i te r ia  for d e s i g n a t i o n  of 

u n s u i t a b l e  areas, as w e l l  as a n  o u t r i g h t  p r o h i b i t i o n  of m i n i n g  

in c e r t a i n  p r o t e c t e d  areas, such as near d wellings, schools, 

a nd churches. T h e s e  p r o v i s i o n s  are r e q u i r e d  by SMCRA, sec.

522 a nd 30 CFR 73 2. 1 5 ( b ) ( 9 ) .
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AS 4 1 .4 5 .2 7 0  —  4 1 .4 5 .3 4 0  c o n t a in  p r o v i s i o n s  reg a rd in g  

abandoned mine lands ,  and are n e c e ss a r y  f o r  the  s t a t e  to  

implement a program through -which i t  r e c e i v e s  funds from the 

F edera l  Abandoned Mine Rec lam ation  Fund f o r  the r e c la m a t io n  o f  

land a d v e r s e ly  a f f e c t e d  by  p a s t  c o a l  mining p r a c t i c e s .  A f t e r  

a l l  c o a l  lands have been r e c la im e d ,  the funds may be used f o r  

r e c la m a t io n  o f  n o n - c o a l  lands and f o r  community impact a s s i s t ­

ance in  areas a f f e c t e d  by c o a l  mining o p e r a t i o n s .

AS 41 .45  270 co n ta in s  the a d m in is t r a t iv e  powers n ecessary  

t o  e s t a b l i s h  p r i o r i t i e s ,  de s ig n a te  e l i g i b l e  lands ,  sub n it  

program elements t o  the I n t e r i o r  Department and a d m in is ter  

funds r e c e i v e d .

AS 4 1 .4 5 .2 8 0  d e f in e s  e l i g i b l e  lands as th ose  which were 

mii.ed or  a f f e c t e d  by c o a l  mining, l e f t  in  an inadequate  r e c l a ­

mation s t a t u s ,  and f o r  which there  i s  no c o n t in u in g  r e c la m a t io n  

r e s p o n s i b i l i t y .

AS 4 1 .4 5 .2 9 0  g iv e s  the department the power t o  en te r  property 

f o r  r e c la m a t io n  purposes .
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AS 4 1 .4 5 .3 0 0  a u t h o r i z e s  the  com missioner ,  under l im i te d  

c i r cu m sta n ce s ,  to  a cq u ire  abandoned mine areas f o r  re c la m a t ion  

p u rposes ,  and to  d i s p o s e  o f  them.

AS 4 1 .4 5 .3 1 0  r e q u i r e s  the commissioner t o  p la c e  a l i e n  on 

p r o p e r t y  f o r  an i n c r e a s e  i n  f a i r  market v a lu e  because o f  the 

abandoned mine land r e c la m a t io n  e f f o r t s .

AS 4 1 .4 5 .3 2 0  a u t h o r i z e s  f i l l i n g  v o id s  and s e a l in g  tunnels  

w ith  money from the Abandoned Mine Rec lam ation  Fund.

AS 4 1 .4 5 .3 3 0  a u t h o r i z e s  emergency entry  w ithout  p r i o r  

n o t i c e  onto  land t o  abate an emergency which c o n s t i t u t e s  a 

danger t o  the p u b l i c  h e a l t h  and s a f e t y .

AS 4 1 .4 . ' .  340 co n ta in s  m is ce l la n e o u s  powers by SMCRA, s e c .

412.

AS 4 1 .4 5 .9 0 0  s p e c i f i e s  that  the requirements o f  the chapter  

apply  to  government a g e n c ie s ,  in c lu d in g  p u b l ic ly -ow n ed  u t i l i t i e s .

AS 4 1 .4 5 .9 1 0  exempts commercial c o a l  o p e ra t io n s  which 

a f f e c t  two acres  or  l e s s  from the ch ap ter ,  as w e l l  as c o a l  

e x t r a c t i o n  as part  o f  governm ent- f inanced  c o n s t r u c t i o n ,  and 

e x t r a c t i o n  o f  coa.1 f o r  the non-commercial  use o f  the land 

owner or  l e s s e e .
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AS 4 1 .4 5 .9 2 0  a u t h o r i z e s  d ep artu res  from the environm ental  

perform ance  standards f o r  ex per im en ta l  p r a c t i c e s  o f  l i m i t e d  s i z e  

which do n o t  downgrade the env ironm ental  o r  p u b l i c  h e a l th  o r  

s a f e t y  standards  o f  the  program.

AS 4 1 .4 5 .9 3 0  p r o v id e s  th a t  t h i s  ch ap ter  does n o t  a f f e c t  water 

r i g h t s , and that  any impairment o f  water  supply  must be  remedied 

by  the  o p e r a t o r .

AS 4 1 .4 5 .9 4 0  p r o v id e s  a u t h o r i t y  f o r  the commissioner to 

r e q u i r e  c e r t i f i c a t i o n  o f  b l a s t e r s ,  a power r e q u i r e d  by 

30 CFR 7 3 2 . 1 5 ( b ) ( 1 2 ) .

AS 4 1 .4 5 .9 5 0  c r e a t e s  a c i v i l  cause o f  a c t i o n  a g a in s t  s t a t e  

a g e n c ie s  and a l l e g e d  v i o l a t o r s  f o r  persons who may be a d v e r s e ly  

a f f e c t e d  by a f a i l u r e  to  comply w ith  the c h a p t e r . This p r o v i s i o n  

i s  r e q u i r e d  by 30 CFR 7 3 2 . 1 5 . (b )  ( 1 0 ) .

AS 4 1 .4 5 .9 6 0  p r o v id e s  th a t  any p r o v i s i o n  o f  t h i s  chapter  which 

the S e c r e t a r y  o f  the I n t e r i o r  determines to  be i n c o n s i s t e n t  with  

the f e d e r a l  a c t  i s  i n v a l i d .  This p r o v i s i o n  merely r e c o g n iz e s  

th a t  s i n c e  the I n t e r i o r  S e c r e t a r y  has the power to  d e c la r e  

i n c o n s i s t e n t  s t a t e  p r o v i s i o n s  i n v a l i d  f o r  purposes  o f  f e d e r a l
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program a p p ro v a l ,  the  p r o v i s i o n  should  become i n e f f e c t i v e  

as a matter  o f  s t a t e  law, as w e l l .  The second  p a r t  o f  t h is  

s e c t i o n  r e q u i r e s  the commissioner t o  rev iew  a l l  changes made in  

the f e d e r a l  a c t  or  r e g u l a t i o n s ,  and t o  make a p p ro p r ia te  

recommendations as t o  whether o r  not  the s t a t e  program should be 

c h a n g e d . '

AS 4 1 .4 5 .9 7 0  c l a r i f i e s  that  t h i s  ch apter  does not  modify  any 

s t a t e  a g e n c y 's  powers over  c o a l  le a s e s  and e x p l o r a t i o n  perm its ,  

e x ce p t  as s p e c i f i c a l l y  p rov id ed  by t h i s  chapter  and the 

implementing r e g u l a t i o n s .  This s e c t i o n  a l s o  makes the 

requirem ents  o f  the ch ap ter  a p p l i c a b l e  t o  lands conveyed out o f  

f e d e r a l  ownership .

AS 4 1 .4 5 .9 7 5  i s  a s e v e r a b i l i t y  c la u s e .

AS 4 1 .4 5 .9 8 0  makes the A d m in is t ra t iv e  Procedure  Act (AS 44 .62 )  

a p p l i c a b l e  t o  t h i s  chapter  u n les s  o th erw ise  p ro v id e d .

AS 4 1 .4 5 .9 8 5  c i t e s  the s h o r t  t i t l e  o f  the ch ap ter ,  t h e . "A la s k a  

S u r face  Coal Mining C on tro l  and Reclam ation  A c t . "

AS 4 1 .4 5 .9 9 0  i s  a d e f i n i t i o n s  s e c t i o n .
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AS 4 1 .4 5 .9 2 0  a u t h o r i z e s  departures  from the environmental 

per form ance  standards f o r  exper im enta l  p r a c t i c e s  o f  l im i t e d  s i z e  

which do no t  downgrade the  environm ental  o r  p u b l i c  h e a l th  or 

s a f e t y  standards o f  the  program.

AS 4 1 .4 5 .9 3 0  p r o v id e s  th a t  t h i s  chapter  does not  a f f e c t  water

r i g h t s ,  and that  any impairment o f  water supply  must be remedied

by the o p e r a t o r .

AS 4 1 .4 5 .9 4 0  p r o v id e s  a u t h o r i t y  f o r  the  commissioner t o

r e q u i r e  c e r t i f i c a t i o n  o f  b l a s t e r s ,  a power r e q u i r e d  by

30 CFR 7 3 2 . 1 5 ( b ) ( 1 2 ) .

AS 4 1 .4 5 .9 5 0  c r e a t e s  a c i v i l  cause o f  a c t i o n  aga in s t  s t a t e  

a g en c ie s  and a l l e g e d  v i o l a t o r s  f o r  persons who may be adv erse ly  

a f f e c t e d  by  a f a i l u r e  t o  comply with the ch a p ter .  This p r o v i s i o n

i s  r e q u i r e d  by 30 CFR 7 3 2 . 1 5 . ( b ) (1 0 ) .

AS 4 1 .4 5 .9 6 0  p r o v id e s  th a t  any p r o v i s i o n  o f  t h i s  chapter  which

the S e c r e t a r y  o f  the I n t e r i o r  determines to  be in c o n s i s t e n t  with

the f e d e r a l  a c t  i s  i n v a l i d .  This p r o v i s i o n  merely r e co g n iz e s  

that  s i n c e  the I n t e r i o r  S e c r e t a r y  has the power to  d e c la re  

i n c o n s i s t e n t  s t a t e  p r o v i s i o n s  i n v a l i d  f o r  purposes o f  f e d e r a l



S e c t i o n  2 o f  the b i l l  r e q u i r e s  a p p l i c a t i o n s  t o  be submitted 

under t h i s  ch ap ter  w i th in  two months a f t e r  the date the s t a t e  

program i s  approved b y  the S e c r e t a r y  o f  the  I n t e r i o r ,  and 

r e q u i r e s  the Commissioner to p ro ce s s  such an a p p l i c a t i o n  

w i t h in  e i g h t  months a f t e r  the S e c r e t a r y ' s  a p p ro v a l .  These 

time frames are mandated by SMCRA, s e c .  5 0 2 (d ) .

S e c t i o n  3 o f  the b i l l  r e s e r v e s  the r i ant  o f  the s t a t e  to  

c o n t e s t  the c o n s t i t u t i o n a l  or  s t a t u t o r y  v a l i d i t y  o f  any o f  the 

r e g u l a t i o n s  i s s u e d  under the  f e d e r a l  a c t .

S e c t i o n s  4 and 6 o f  the b i l l  a u th o r iz e  the immediate a d op t ion  

o f  r e g u l a t i o n s  t o  implement new AS 41.45 a lthough the r e g u la t i o n s  

w i l l  not  take e f f e c t  u n t i l  the e f f e c t i v e  date o f  the r e s t  o f  

the b i l l .

S e c t i o n  5 p r o v id e s  that  the r e s t  o f  the b i l l  becomes e f f e c t i v e  

upon approval  o f  the s t a t e  program by the I n t e r i o r  S e c r e t a r y .
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DEPARTMENT (IKE NATURAL RESOURCES

MINERALS AND ENERGY MANAGEMENT / PQ U C h  7-005
Anchorage, Alaska 99510 

N O T I C E  O F  P R O P O S E D  C H A N G E S  IN T H E  

R E G U L A T I O N S  O F  T H E  D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

Notice is hereby given that the Department of Natural Resources, under authority vested 

by AS 3S.05.020, AS 38.05.145 and AS  38.05.150, proposes to repeal and adopt regulations 

in Title 11 of the Alaska Administrative Code, dealing with Coal Leasing, to implement 
AS 38.05.145 and AS 38.05.150, as follows;

11 /'.AC 84.100 -- 11 A A C  84.170 are repealed and replaced with 11 A A C  85.005 -- 11 A A C  
85 . 5 which establish procedures for the disposal of coal resources owned by the State
of Alaska.

These proposed regulations provide for the designation of lands as competitive and 
noncompetitive for coal leasing purposes and set out procedures for issuing and 
administering competitive coal leases, coal prospecting permits and noncompetitive coal 
leases. The proposed regulations include the criteria for a best interest determination to 
be made before a lease sale, plans of exploration and development and royalty value 
computation.

Notice is also given that any person interested may present oral or written statements or 
arguments relevant to the action proposed at public hearings to be held February 3 at the 
F N S B  Noel Wien Public Library, 1215 Cowles Street, Fairbanks, Alaska from 7:30 p.m. to 
S:45 p.m., February 4 on the top floor of the Pioneer School House, 3rd and Eagle 5treet, 

Ben Crawford Memorial Park, Anchorage, Alaska at 7:30 p.m. and February 5 at the 
Juneau Municipal Assembly Chambers, 155 S. Seward Street, Juneau, Alaska at 7:30 p.m.

Written comments may also be submitted to the Department of Natural Resources, 
Division of Minerals and Energy Management, Pouch 7-005, Anchorage, Alaska 99510. 

Comments must be received by February 12, 1982.

It is estimated that this action will require increased appropriations as follows (in 

thousands): F Y  82, 34.8; F Y  83, 73.5; F Y  84, 133.1; F Y  85, 142.9.

Copies of the proposed regulations m a y  be obtained by writing or calling the Department 

of Natural Resources, Division of Minerals and Energy Management, Pouch 7-005, 
Anchorage, Alaska 99510, (907) 276-2653. Copies may also be obtained at the 
Department of Natural Resources, Office of the Commissioner, 11th Floor, State Office 
Building, Juneau and the Department of Natural Resources, Division of Minerals and 
Energy Management, R o o m  22, 555 Cordova Street, Anchorage.

The Department of Natural Resources, upon its own motion or at the instance of any 
interested person, may, at the hearing or after it, adopt the proposals substantially as 
described above without further notice or may decide to take no action on them.

M

Cay Brown 
Acting Director

Division of Minerals and Energy Management

Dat
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MINERALS AND ENERGY MANAGEMENT

JAYS. HAMMOND, GOVERNOR

Pouch 7-005
Anchorage, Alaska 99510

January 7, 1982

Dear Alaskan:

Attached are proposed revisions to coal leasing regulations^ the Department of Natural 
Resources.

Previous drafts of these regulations were sent out for informal review in February and 
November of 1981. Through this process, we  have received valuable assistance from coal 

operators, environmentalists, and other interested persons. Many of their suggestions 
have been incorporated into this hearing draft.

I would like to take this opportunity to thank those persons for taking the time to help us. 
1 feel these regulations will encourage and guide development of Alaska's coal industry in 
a manner which is consistent with the state's best interest.

The department will hold public hearings on these regulations in Anchorage, Fairbanks, 

and Juneau (see the attached "Notice of Proposed Changes in the Regulations of rne 
Department of Natural Resources" for hearing details) and invites you to present a 
statement, oral or written, at the hearing or to send a statement directly to the 
Department of Natural Resources, Division of Minerals anj Energy Management, Pouch 
7-005, Anchorage, Alaska 99510. Please submit written comments by February 12, 1982.

Although some of the draft regulations are based on regulations already in effect 
(11 A A C  84.100 —  .170), extensive changes have been made and new sections hc.ve been 
proposed. In addition, we  have moved the regulations from 11 A A C  84 to 11 A A C  35 and 
have renumbered all sections. Note the regulatory history enclosed in parentheses after 
each section. If a 1974 effective date is shown and there are no blank spaces, the 
regulation is identical to one now in effect in 11 A A C  84. If blanks are shown also, the 
section is a proposed amendment of a regulation in 11 A A C  84. If no date is shown at all, 

the section is totally new.

This new chapter is divided into three articles. The first two (11 A A C  85.005 -- 1 1 A A C  
85.025 and 11 A A C  85.100 —  11 A A C  85.125) deal with competitive and noncompetitive 
leasing, respectively. The third article (11 A A C  85.200 —  11 A A C  85.285) addresses 
general leasing provisions. Please note that certain sections relate to the Surface Mining 
Control and Reclamation Act of 1977. W e  are currently working on a State of Alaska 
Surface Mining Act which, if enacted by the legislature, would supersede the Federal act.



Of particular concern to reviewers of past drafts was section 11 A A C  85.015, Bidding 
Terms. Commissioner John Katz has determined that, for the foreseeable future, 

competitive coal lease sales by the Department of Natural Resources will utilize the cash 
bonus/fixed royalty bidding method. However, since there may be circumstances for 
which other bidding methods are more appropriate, these regulations do not limit the 
bidding methods available to the state for coal lease sales. A  similar position was taken 
by Charles W. Rech, Director, Office of Coal Leasing, Flanning and Coordination, U.S. 
Department of Interior, in a letter to Mr. Robert H. Lawton, Director, Leasing Policy 
Development, Department of Energy. This letter was cited approvingly by some of those 

who commented on prior drafts of the proposed regulations.

Your testimony on the proposed regulations will be most useful to the Department if you 
reference particular sections by number and suggest specific wording changes or other 
modifications you feel would improve them.

Thank you for your assistance in this important matter.

Kay brown 
Acting Director 
Division of Minerals and Energy Management
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11 AAC 85.010

CHAPTER 84. OTHER LEASABLE MINERALS.

Article ,
1. [Repealed]

ARTICLE 1. COAL. Repealed / /81.

CHAPTER 85. COAL.

Article
1. Competitive Leasing (11 AAC 85.005 —  11 AAC 85.020)
2. Noncoi-ipetitive Leasing (11 AAC 85.100 —  11 AAC 85.125)
3. General Leasing Provisions (11 AAC 85.200 —  11 AAC 85.285)

ARTICLE 1. COMPETITIVE LEASING.

Section
005. Leasing procedures, general
010. Competitive designation 
015. Bidding terms 
020. Right to reject bids

11 AAC 85.005 PROCEDURES, GENERAL. Land designated as
competitive for coal leasing purposes will be leased under the procedures 
provided under this chapter and in 11 AAC 82.400 —  11 AAC 82.475. (Eff. '-c *7
9/4/74, Reg. 51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145

11 AAC 85.010. ^I^EpTIVE^DESIQNM'iPNi (a) State land will be 
designated as competitive'fur coal leasing purposes if the coal potential of 
the land for commercial development has been determined to be high or moderate 
by the Division of Geological and Geophysical Survey (DGGS) after reviewing 
all available data. Land will be ranked as havirg "high" potential where 
potentially commerical reserves are already proven by drilling or field 
investigation. Land will be ranked as having "moo/urate" potential if the land 
is within such a reasonable distance from coal outcrops or drill holes data to 
indicate the probable existence of potentially commercial deposits of coal.
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11 AAC 85.020

(b) Land will not be designated as competitive for coal leasing purposes 
if the commissioner determines that there exists an irreconcilable conflict 
with surface use and coal development is not considered to be the highest and 
best use of the land. (Eff. / /82, Reg. )

Authority: AS 38.05.020 
AS 38.05.145 
AS 38.05.150

11 AAC 85,015. BIDDING TERMS, (a) The commissioner may choose any 
appropriate leasing method including but not limited to, cash bonus, royalty 
share, or net profit share as the bid variable. The written finding, 
prepared by the department under'AS 38.05.035(a)(14), will contain tne 
rationale on which the leasing method decision was based.

(b) Notwithstanding VL1 AAC-82.465, up to 50 percent of the bonus payments 
may be deferred at the discretior of the commissioner, provided that notice of 
the deferred borus payment and ,.iethod of payment is published before ttie 
sale. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.1501

11 AAC 85.020. RIGHT TO REJECT BIDS. The commissioner reserves the right 
to reject any and all bids and the right to offer the lease to the next 
highest qualified bidder if the successful bidder fails to obtain the lease 
for any reason. The commissioner will not accept any bid that is less than 
the minimum bid established before the sale. The commissioner will notify any 
bidder whose bid has been rejected and include in the notice a statement of 
the reason for the rejection. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

■ ARTICLE 2. NONCOMPETITIVE LEASING.71 • *

Section
100. Leasing procedr'es, general 
105. Noncompetitive designation
110. Coal prospecting permits 
115. Permit extensions 
120. Permit conversion to lease 
125. Determination of royalty

- 2 -



11 AAC 85.100. ^tEiftSjENG^OCEDUpESt GENERAL. Land designated as 
noncompetitive for coal leasing purposes will be leasea under the procedures 
provided under this chapter and in 11 AAC 82.500 ~  11 ?AC 82.540. (Eff. 
9/4/74, Reg. 51; am / /82, Reg. )

Authority: AS 38.,05.020
AS 38.05.145

11 AAC 85.105. MUlliwiilllllHIIII HHITfllliMiHnnnirmiWnilT (a) State land may be
designated as noncompetitive for coal leasing purposes if the commissioner 
determines that;

(1) the land does not qualify for competitive leasing under 11 AAC 
85.010; or

(2) the land was offered at a competitive sale and no acceptable bids 
were received.

(b) Land will not be designated as noncompetitive for coal leasing 
purposes if the commis .oner determines that there exists an irreconcilable 
conflict with surface use and coal development is not considered to be the 
highest and best use of the land.

(c) Land opened for noncompetitive leasing before the effective date of
this section is not available until the lanJ is evaluated, under 11 AAC /
85.205. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.J GOML.PROSPECTING' PERMITS. (a) A coal prospecting permit
may be issued on those lands designated ns noncompetitive.

(b) A coal prospecting permit issued under this section is a disposal of 
an interest in land and is subject tp the requirements .of AS 3£.05.035(a)(14), 
AS 38.05.305 and AS 38.05.345. M l /M W U,: IfMl W flrW

(c) A permit on noncompetitive land on which a permit or lease or a part
of one is expired, relinquished, or otherwise terminated will be issued under 
the noncompetitive drawing procedure described in 11 AAC 82.515 —  11 AAC 
82.540. A decision to accept or reject an application shall be made within 6 
months.

(d) The filing of an application for a coal prospecting permit does not 
vest a property right but merely creates a preference right to a permit, if a 
permit were to be issued.

Reg ister , 1982 NATURAL RESOURCES 11 AAC 85 .100
11 AAC 85.110

-3 -
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(e) The permittee shall submit a prospecting plan of operations for 
approval by the commissioner before initiating any activity which would 
otherwise require a surface use permit. The plan must describe the method to 
be used in prospecting the land, the general location of all activities and 
routes of travel of all equipment, the type of equipment to be used, the
estimated time schedule for the operations and any other information the
commissioner may require. The plan must comply with applicable federal, state 
and local environmental protection laws and regulations. Within 30 days after 
receiving the plan, the commissioner will approve or disapp:>ve it. The 
approved plan is subject to any conditions the commissioner may determine are 
necessary to protect the land and minimize damage to the land and its 
resources. Operations may not commence prior to approval of the plan.

(f) No coal may be removed and marketed or used from lends under
prospecting permit except for the4- amount necessary for sampling and testing.

(g) A copy of all data ob:ained from the lard reflecting all pertinent 
tests, reports, surveys, and analyses conducted on cr pertaining to the permit 
land shail be submitted to the commission either upor- application for 
conversion to lease under 11 AAC 85.120 or not more than 90 days after the 
expiration or termination of the permit. Data submitted under this section 
will be held confidential in accordance with AS 38.05.055(a)(9) or as 
otherwise required by law and will only be used for the administration of the 
functions, responsibilities, and duties vested by law in the commissioner.
(Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.115. PERMIT EXTENSIONS, (a) In accordance with AS 38.05.150, a 
coal prospecting permit shall be extended by the commissioner for one perioa 

r.wa years if the application for extension includes

(1) an affidavit stating that the applicant has spent, in accordance 
with the terms of the permit, at least $10.00 per acre, to be adjusted, 
starting from the effective date of this section, in accordance with the GNP 
implicit price def.later, on work which adds to the knowledge of the coal 
deposit within the area covered by the permit and

(2) a description of prospecting activities showing substantial
compliance with the prospecting plan of operations submitted under 11 AAC 
85.110(e) or a statement which shows to the satisfaction of the commissioner 
that compliance with the prospecting plan of operations has been delayed or 
interrupted by force majeure; the permittee shall supply additional
information if requested by the commissioner.

- 4 -
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(b) Failure to pi ide the information or to make a showing of substantial 
compliance or force majeure as required in (a) of this section may result in 
denial of the request.

(c) An application for extension of a coal prospecting permit must be 
filed at least 30 days before the expiration of the permit.

(d) An extension will be issued within 65 days after receipt of a 
completed application. The filing of an application for ^n extension extends 
the permit until the application is either approved or denied.

(e) Before commencing operations under a prospecting permit extension, the 
permittee may be required to submit a new or revised plan of operations in 
accordance with 11 AAC 85.110(e). (Eff. 9/4/74, Reg. 51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.120. ^M£TJONVEftMON TQiLEASfe (a) At any time during the 
term of a coal prospecting permit, the permittee is entitled to a 
noncompetitive coal lease on that portion of the permit area shown to contain 
coal in commercial quantities or needed for mining, reclamation or processing 
operations of that coal, upon the submission of a satisfactory mining plan.

(b) A plan submitted under (a) of this c .-ction may be conceptual and must 
include

(1) qualitative data supported by proximate and ultimate analyses on 
the coal beds on which reserve calculations are based;

(2) quantitative data for the coal beds on which reserve calculations 
are based describing bed thickness and bed continuity; all reserve 
calculations shall be classified as to the del '■e of accuracy using USGS/USBM 
terms "measured," "lndi:ated,1' and "inferred" as defineu in U; JS Bulletin 
1450-A (1976);

(3) topographic and geologic* maps of the area of the ^ermit, 
indicating the locations of sampling and drilling;

(4' description of the probable mining method;

- 5 -
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(5) evidence of commercial quantity including, but not limited to, 
the estimated revenues from the sale of coal and the estimated cost of 
developing the mine and extracting, removing, processing, transporting, and 
marketing the coal; the costs of development shall include the estimated cost 
of exercising environmental protection measures, suitably reclaiming the land, 
and complying with all applicable federal, state, and local laws and 
regulations; and

(6) documentation or informal ion as may be required by the 
commissioner in addition to or instead of (b)(1) through (5) of this section 
that may be reasonably required to ass st the commissioner in understanding 
and evaluating the conversion of a prospecting permit to a lease.

(c) A "satisfactory mining plan" as used in (a) of this section is a plan 
which shows commercial quantities in an amount and quality sufficient under 
present and reasonably anticipated conditions to induce a prudent operator to 
pursue development.

(d) Under 11 AAC 85.110(g) an application for conversion to lease must 
include a copy of all data obtained from the permit land.

(e) Within 20 days from receipt, the commissioner will review the 
application and notify the applicant of any deficiency in the- application. A 
decision will be issued within 65 days after receipt of a completed 
application. The filing of an application for conversion to lease extends the 
permit until the application is either approved or denied. A decision denying 
conversion La lease must be accompanied by a detailed description of the 
grounds or rn locale on which the denial is based. (Eff. 9/4/74, Reg. 51;
am / »  ' y, )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.153

11 AAC 95.125. DETERMINATION 0^ ROYALTY. The commissioner will determine 
the royalty rate in accordance with 11 AAC 85.220 before the issuance of a 
coal prospecting pernit. Êff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150
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Section
200. biSt interest determination 
205. Reevaluation
210. Statement of conformance with acreage limitations 
215. Term of lease 
220. Royalty
225. Royalty value computation
230. Royalty in kind
235. Lease rental
240. Rental and royalty relief
245. Coal lease reclamation bond
250. Plan of operations
255. Transfers of interest
260. Limitation on overriding royalties
265. Suspension and termination
270. Coal mining units
275. Cooperative leasing
280. Surface Miring Control and Reclamation Act 
285. Domestic Use coal license

11 AAC 85.200. ag0SBBil@88S^IB5lRWEE0il^ (a' The Department will 
prepare a written finding before holding a ' mpetitive lease sale or issuing 
coal prospecting permits.

(b) This finding, based upon the best available information, shall consider

(1) the coal potential of the land as determined by DGĜ :

(2) applicable state and local land use plans and classir. ations;

(3) comments from affected agencies;

(4) cmflicts with surface use;

(5) the social and environmental impacts of coal exploration, 
development, and production in the area;

(6) the impact on potentially affected communities, including public 
iervices, and other public or commercial uses of the land; and

(7) economic values of coal exploration and development, including 
revenue potential and administrative cost to the state.
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(c) When the commissioner determines that there exists an irreconcilable 
conflict with surface use and coal development is not considered to be the 
highest and best use of the land, a coal prospecting permit or lease will not 
be issuer!.

(d) Land which is legislatively designated for recreation, conservation or 
other related purposes and where coal exploration and development is 
prohibited will not be available for coal prospecting and leasing. (Eff.
/ /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.205. REEVALUATION, (a) Land available for coal leasing may be 
periodically closed for a period of 30 days by order of the commissioner to 
reevaluate the appropriateness of the designation. The closing order must 
state the effective date and must state that the results of the reevaluation 
will be announced on the 31st day. If the land is reopened to noncompetitive 

pleasing, new applications may be filed beginning on the 31st day.

(b) A decision not to reopen the land for noncompetitive leasing rejects 
any pending coal prospecting nermit applications for that land. A rejected

/l applicant will be notified of the reasons for rejection.

(c) Notwithstanding 11 AAC 82.110, permit applications filed before the 
closing order will be issued on a first-come-first-served basis in accordance 
with 11 AAC 85.110 if the land is reopened to noncompetitive leasing. (Eff.
/ /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.210. STATEMENT OF CONFORMANCE WITH ACREAGE LIMITATIONS. An 
applicant for a prospecting permit or lease shall submit an affidavit which 
states that, with the area applied fcr, the applicant's interest or interests 
in other coal permits, leases, or applications for them, directly or 
indirectly, do not exceed the acreage limitations of AS 38.05.140 or that an 
application for additional acreage under AS 38.05.140(a) has been filed. If a 
lease or permit is issued which results in excessive acreage under AS 
38.05.140, that lease or permit is null and void ab initio. (Eff. 9/4/74,
Reg. 51j am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.140

- 8 -



Reg iste r , 1982 NATURAL RESOURCES 11 AAC 85.215
11 AAC 85.215. (a) In accordance with AS 38.05.150, a

lease will be issued for an indeterminate period of time subject to the 
conditions of diligent development and continued operation of the mine.

(b) The condition of diligent development will be determined to have been 
met if, upon review of the lease operations every ten years, the commissipner 
finds that

(1) the lease is producing coal in commercial quantities;

(2) the leased lands are committed to a coal mining unit as defined 
in 11 AAC 85.270, coal is being produced from the CMU in commercial quantities 
and the lessee is complying with all lease terms;

(3) the lessee is proceeding in good faith to develop the leasea
lands; or

(4) the lessee snows to the satisfaction of the commissioner that the 
development of a mine in accordance with a plan of exploration ano development 
under (c) of this section is delayed or interrupted by force majeure.

(c) Within one year from the issuance of the lease, lessee shall submit to 
the commissioner a plan of exploration and development which outlines a 
schedule and discussion of proposed expenditures and commitments for the 
exploration and development of the lease or leaser. This plan of exploration 
and development must be consistent with the estimated size of reserves and 
designed to bring the lease into production within a reasonable perioo of 
time. The commissioner will issue a written decision within 65 days from 
receipt of the plan which determines whether the proposed plan of exploration 
and development, when and if actually undertaken by the lessee, will qualify 
as "good faith to develop" within the meaning of (g)(4) of this section. This 
plan will remain in effect until production commences or the plan is revised.

(d) The plan of exploration end development must be revised whenever it 
appears that actual exploration or development will significantly deviate from 
that outlined in a previously approved plan.

(e) Within 65 days after receiving the proposeo update of a plan of 
exploration and development, the commissioner will approve or disapprove the 
updated plan. If the plan is disapproved, the commissioner will state his 
reasons for disapproval and will, in his discretion, propose modifications 
which, if accepted by the lessee, would qualify the plan for approval.

(f) If operations are interrupted, the commissioner shall be notified.
The commissioner shall determine whether the interruption constitutes failure 
to comply with the condition of "continued operation."
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(g) The commissioner will, in his discretion, and upon request of the 

lessee, authorize the payment of ar advance royalty instead of continued 
operation for any particular year.

(h) As used in this section,

:neiA/irio/Jf:
(1) "commercial quantities" means a quantity of coal sufficient to 

yield a return'in excess of operating costs, even if exploration and operation 
costs may never be repaid and the undertaking, considered as a whole, may 
ultimately result in a loss;

(2) "continued operation11 means production of coal in commercial 
quantities, except when the operations under the lease are interrupted by 
force majeure;

(3) "force ma.leure" means war, riots, strikes, acts of God, unusually 
severe weather or any other cause beyond the lessee's reasonable ability to 
foresee or control, including delays caused by administrative or judicial 
decisions or lack of them, whether similar to those enumerated or not;

(4) '-good faith to develop" means compliance vith the plan of 
exploration and development in (c) of this section. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.15J

11 AAC 85.220. ^ROYALTY. (a) The royalty rate will be based on the gross
value of coal sold or used from the leased area in accordance with the 
following:

(1) five percent for noncompetitive leases;

(;) no less than five percent for competitive leases where royalty is 
a bid variable;

(3) no less than five percent nor more than 12 percent for 
competitive leases where royalty is not a bid variable.

(b) For leases in existence at the effective date of this section, the 
royalty rav.e will be changed to five percent of gross value at the time of 
adjustment.

(c) All royalty shall be paid by lessee to lessor and shall be received by 
lessor on or before the last day of the month following the month of 
production.
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(d) For leases issued after the effective date of this section, the 

royalty rate is subject to aojustment et intervals of 10 years. The
adjustment will take into account the current royalty rates and other
consideration t.hen being paid or received for coal of like or similar quality 
in the same general area or other relevant areas, wherever situated, ana all 
relevant factors including changes in market conditions, transportation costs, 
the composition of the deposit and special characteristics, and the BTU 
content of the coal. A lease in existence at the effective date of this 
section will be adjusted in accordance with the terms of the lease.
(Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.225. (a) If only crushing, storing
and loading are perfonnea prior to the point of sale, the gross value shall be 
the spot sale or contract adjusted unit price, whichever is applicable, times 
the units sold or used.

(b) If beneficiating or transportation costs are incurred prior to the 
point of sale, the following costs may be deducted from the gross value in 
determining value for royalty purposes:

(1) any processing performed prior to sale which odds value to the 
coal as compared to its run-of-mine value; these deductible processing costs 
include, but are not limited to, the costs of grinding, washing, drying, 
grading, sorting, briquetting, and any other means of beneficiating;

(2) reasonable transportation costs from the mine mouth to the point
of sale.

(c) The commissioner will allow deductions under (b) of this section only 
when in his Judgement the lessee provides him with an accurate account and 
justification for the costs. All deductions claimed will be subject to audit 
by the commissioner.

(d) If the commissioner determines that a contract or sale or other 
business arrangement between the lessee and a purchaser of some or all of the 
coal produced from the lease is not a bona fide arms length transaction 
between independent parties because it is based in whole or in part upon 
consideration other than the value of the coal; or that no consideration is 
received for some or all of the coal because the lessee is consuming such coal 
for his own use, the commissioner shall determine the gross value of such 
coal, taking into account
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(1) any consideration received by the lessee in other related 

transactions;

(2) the average current price paid for coal of like quality from the 
same general area during the lease month;

(3) contracts or other business arrangements between coal producers 
and purchasers for the sale of coal other than coal produced under the lease 
which are comparable in terms, volume, time of execution, area of supply, and 
other circumstances; and

(A) such other relevant factors as the commissioner determines 
appropriate.

(e) The commissioner may, upon petition by the lessee, adjust the percent 
of value royalty rate to a comparable cents per ton rate in accordance with a 
written determination in which he states that it is in the best interest of 
the state to make the adjustment and there is adequate information to make an 
adjustment which is equitable to the state and the lessee. (Eff. 9/4/74, Reg. 
51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.230. ROYALTY-IN KIND, (a) Royalty from a coal lease may be 
taken in kind under the provisions of ll'AAC^82v700 — 11 AAC.82.715, if the 
commissioner determines that taking in kind would be in the best interest of 
the state. The commissioner shall take into consideration the financial or 
legal hardships the taking may have on the lessee, including but not limited 
to, the necessity for additional capital equipment, increased costs in 
production and the inability to meet existing contractual obJigations with 
customers.

(b) Notwithstanding 11 AAC 82.700, six months' written notice will be 
given to each lessee of the state's election to take the royalty in kind.

(c) Notwithstanding 11 AAC 82.700, if the state elects to take royalty in 
kind, the lessee shall deliver the royalty coal to lessor on the leased 
premises, into trucks or other carriers, slurry pipelines, or onto storage 
piles designated by lessor free of charge, but lessee may not be required to 
provide free storage for longer than 30 days or pay slurry pipeline charges
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for any such coal run onto storage piles or inro slurry pipelines. The lessor 
may elect to receive the royalty coal at poirof sale or any other 
established unloading or transfer point between the lease and the point of 
sale, but the lessee will not be required to pay transportation and handling 
costs. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.235. (a) The annual rental will be $3 per acre
or fraction thereof.

(b) For leases issued after the effective date of this sectior, the annual 
rental payment is subject to adjustment at intervals of 10 years. The 

l ' adJustment take account the current rental rates for leases in the 
1 r ./'-.'u.same or similar areas, wherever situated, and all relevant factors affecting 

the c r elopment of a commercial operation. A lease in existence at the 
effective date of this section will be adjusted in accordance with the terms 
of the lease.

(c) The rental payment for the first year of the lease is aue on the aate 
aha v* that *-he l^ase *s granted, and the rental for each succeeding year shall be

paid on or before the beginning of each lease yet-.

(d) The rental for each lease or coal mining unit for each year will be 
credited against the royalties as they accrue for that year. (Eff. 9/4/74, 
Reg. 51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145 
AS 38.05.150

11 AAC 85.240. (a) An application under
AS 38.05.140(d) for reduction of the lease royalty, or for a waiver, 
suspension, refund, or reduction of the rental or minimum royalty, must be 
filed in accordance with 11 AAC 82.665.

(b) For the purposes of this section and AS 3e.05.140(d), "royalty" 
includes net profit share payments. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.140 
AS 38.05.150
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11 AAC 85.245. COAL LEASE RECLAMATION BOND, (a) A coal lease reclamation 
bond is required before a lease is issued, and in no case may the amount be 
less than $5 per acre or $5,000, whichever is greater. For any mining 
ooeration subject to the provisions of the Surface Mining Control and 
Reclamation Act of 1977, the amount of the bond shall cover the entire lease 
prior to approval of a plan of operations and after that for that portion of 
the lease outside of the area covered by a permit issued under that Act. For 
a mining operation exempt from that Act, the amount of the bona shall cover 
the entire lease. The commissioner may, in the event or' any significant 
change in the scope cf operations or prior to approval of an assignment, alter 
the amount of the bond.

(b) The bond must be filed in accordance w'th 11 AAC 82.6C0.

(c) The commissioner will not consent to termination of liability uncer 
the coal lease bond unless an acceptable substitute bond has been filea or 
until all terms and conditions of the lease have been fulfilled. (Eff.
9/4/74, Reg. C1; am / /82, Reg. )

Authority: AS 58.05.020
AS 38.05.145

11 AAC 85.250. PLAN OF OPERATIONS. For any mining operation exempt frcm
the Drovisions of the Surface Mining Control and Reclamation Act of 1977, the
commissioner will require the lessee to submit a plan of operations that
accords with the principles embodied in that Act for nis approval before
beginning mining operations. (Eff. / /82, Reg. )

Authority: AS 56.05.020
AS 38.05.145

11 AAC 85.255. TRANSFERS OF INTEREST, (a) Before the commissioner 
aporoves an assignment, sublease or other transfer of an interest in a permit 

or lease, including assignments of working or royalty interest and operating 
agreements and subleases,

(1) the account of royalties, net profit share payments, ana rentals 
due under the lease must be in good standing;

(2) the transferee must submit a statement of qualifications under 
11 AAC 82.205 and 11 AAC 85.210; and

(3) the transferee must file an affidavit stating who is responsible 
for performing all obligations under the permit or lease.

-14 -
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(b) The consent of the surety to the substitution of the transferee as 
principal or a new bond with the transferee as principal must be submitted in 
writing to the commissioner if the original lease required the maintenance of 
a bond. If the transfer is for part of the leased land only, the consent of 
the surety to the transfer and its agreement to remain bound as to the 
interest retained by the lessee must be submitted, as well as a new bond with 
the transferee as principal covering the portion of the leased lands assigned 
or subleased.

(c) The assignor shall be liable for all obligations and liabilities 
accrued before the effective date of the assignment and the assignee shall be 
liable for all obligations and liabilities accrued after the effective date of 
the assignment. In the case of a sublease or a transfer of an interest other 
than an assignment, the lessee or permittee shall continue to remain liable 
for all obligations under the lease or permit. The commissioner may take any 
legal action necessary to secure compliance with the terms and conditions of a 
lease or permit. This action may be taken against either lessee or permittee 
or any of its successors or against both lessee and permittee and its 
successors.

(d) The approval of an assignment of only a part of the lands in a lease 
shall create a new lease bearing a new serial number but containing the same 
terms and conditions as the original lease. (Eff. 9/4/74, Reg. 51;
am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145

11 AAC 85.260. LIMITATION ON OVERRIDING ROYALTIES . (a) No overriding
royalty, net profits interests or other payments out of production or revenues 
from the lease may be created which exceed the rate of royalty first payable 
to the State of Alaska under the lease unless the Tossee shows to the 
satisfaction of the commissioner that the royalty is justified by substantial 
Improvements made or to be made to the leasehold.

(b) The term "pay.nrnls out of production" as used in this section is 
defined as a share of ne coal produced from the lease, free of the costs of 
production. (Eff. 9/4/74, Reg. 51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
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11 AAC 85 .270

11 AAC 85.265. SUSPENSION AND TERMINATION. If the lessee substantially 
breaches a significant provision of a permit or lease, or fails to comply with 
the applicable statutes and regulations, and the failure continues for 30 days 
after service of written notice by the commissioner, the commissioner may 
suspend activity on the permit or lease until compliance is achieved, or may 
terminate the lease after notice and an opportunity to be heard. (Eff.
9/4/74, Reg. 51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145

l.l AAC 85.270. C0AL; MINING UNITS, (a) For the purpose of achieving more 
economic operations or more efficient and orderly recovery of coal, leases 
may, with the approval of the commissioner, be united and the lessees adopt a 
cooperative or unit plan of development and operation of their leases. As a 
condition of approval c f a Coal Mining Unit (CMU) t ŝ commissioner may, with 
the consent of the st^te lessees, establish, alter, change, or revoke the 
development, production, rental, minimum royalty, or royalty requirements of 
the state leases within the unit area, which he determines necessary or proper 
to protect the public interest and to conserve natural resources. The 
commissioner may require, as a term of a competitive sale lease, that the 
leased area be un/ted into a r'iU.

(b) A unit shall consist of an area of coal land which can .be developed 
and mined in an efficient, economic and orderly manner with due regard for the 
conservation of coal and other resources. It may consist of one or more 
leases and may include Intervening or adjacent nonstate lands, but all land in 
the unit must be capable of being developed and operated as a unified 
operation. Approval of the CMU is subject to the conditions of diligent 
development and continued operation of the unit. Diligent development and 
continued operation anywhere within the CMU, with respect to either state or 
nonstate coal deposits, shall be considered to have occurred on each state 
lease in the CMU.

(c) A CMU containing any interest other than a single State lease becomes 
effective upon approval by the commissioner when requested by the lessees.

(d) The boundaries of a CMU may be changed upon application by the lessee 
and with the approval of the commissioner.

(e) If any coal lands in a CMU are relinquished, the lease terms for the 
unit will be adjusted accordingly.

-16-



Interests in coal gained through the formation of a CMU shall not be 
counted as acreage under 11 AAC 85.210. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.lA5

11 AAC 85.275. The commissioner may enter into
agreements with other owners" of coal deposits for joint lease sales or to 
offer state leases on terms compatible with leases on lands owned by the other
party that could be united with the state leases in a CMU. (Eff. / /82,
Reg. )

Authority: AS 38.05.020
AS 38.05.027 
AS 38.05.145

11 AAC 85.280. All coal
mining leases and operations must conform to the approved state program under 
the Surface Mining Control and Reclamation Act of 1977 or to the federal 
program in the event a state program is not adopted. (Eff. / /82, Reg. )

Authority: AS 38.05.145

11 AAC 05.285. tJOKiESflB-IISE (a) The commissioner may issue
licenses to individuals to prospect for, mine, and take for their personal 
use, coal from aesignated areas upon payment of fair market value. Only that 
coal needed for actual use may be mined and no coal shall be disposed of for 
prcfit.

(b) A coal license will be limited to a aesignateo area ana will terminate 
at the end of two years from the date of issuance. An application for a two 
year renewal must be filed 30 days before its termination date.

(c) Each holder of a coal license shall file an annual report on the form 
provided by the Department of Natural Resources. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145

Reg ister , 1 9 8 2  NATURAL RESOURCES 11 AAC 85 .275
11 AAC 85 .285
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Coal Surface Mine Land Reclamation Costs
i i  , ■ • *  • • * .  .

Walter S. Misiolek and Thomas C. Noser

INTRODUCTION

Prior to passage o f  the Surface Mining 
Control and Reclamation A ct o f  1977, 
land reclamation requirements varied 
considerably am ong the major coal- 
producing states.1 Although the A ct es­
tablished uniform standards for  restora­
tion o f  mined lands and protection o f  the 
environment and appears to be  compati­
ble with the goal o f  internalization o f  ex­
ternal costs, it has been assailed by  the 
mining industry and by elected political 
officials in several states as excessively 
costly  and stringent.2 Criticism has been 
particularly strong in som e eastern states 
where profits fo r  many mining operations 
were marginal under prior, less stringent 
state requirements, and where coal beds 
are thinner than in other regions, so  that’ 
the costs o f  surface preparation and re­
vegetation are spread over fewer tons o f  
coal per acre o f  land disturbed. There is 
growing evidence that cost (and profit) 
differentials associated .vyith this effect 
may be contributing significantly to shifts 
in regional mining patterns, with many 
eastern states experiencing negative em­
ployment effects in this expanding in­
dustry. In addition, som e analysts have 
expressed concern that the high cost o f  
producing eastern coal in compliance 
with federal land reclamation require­
ments, coupled with rail transportation 
constraints in the W est, may severely in­
hibit continued expansion o f  the coal in­
dustry.3

A  number o f  recent stt-Jies, including 
papers by Lin, Spore, and Nephew

(1976) and Randall et al. (1978), and fed­
erally funded research projects con­
ducted by  Energy and Environmental 
Analyses, Inc. (1977) and ICF, Inc. 
(19770, have attempted to estimate en­
vironmental benefits and/or employment 
effects o f  the new land reclamation re­
quirements. It has becom e common 
practice in such work to adapt cost esti­
mates for land reclamation operations 
from one or  more o f  five principal 
sources: Skeliy and L oy  (1975), Evans 
and Bitler (1975), Nephew and Spore
(1976), Fluor Utah/Bonner and Moore
(1977), and Persse, Lockard, and Lind­
quist (1977). Each o f  these five" studies 
estimates the cost o f  land reclama­
tion through either the cose-study or 
the mine-simulation approach. Both o f  
these methods involve specification o f

The au thors are w ith the econom ics , rogram  a l the 
Un iversity o f  A labam a. T hey  w ou ld like to express their 
appreciation to  G eorge M . M cCabe . Russe ll W . Pittman, 
and anonym ous rev iew ers o f  this jou rn a l fo r  helpful 
comments o n  ea rlie r versions. Th is research was sup­
ported in part by the Schoo l o f  M ines and Energy D e ­
ve lopm ent ana M ining and M ine ra l Resources Research 
Institu te . U n ive rs ity  o f  A labam a.

1 IC F , In c . (1977) and Energy and Environm enta l 
A na lys is , In c . (1977 ) ana lyze p re-1977 state surface min­
ing requirem ents.

1 S eve ra l suits have been filed against the regulations, 
the first by the V irg in ia Surface M ining and Reclamation 
A ssociation , Inc . T h e  g ove rn o r o f  V irg in ia , in apparent 
support o f  mining in terests, has spoken out fo rce fu lly  
against the federa l regu lations. F o r  additional details, see 
the Tenth" Annua] R ep o rt o f  the Council on  Environm en­
tal Q ua lity , D ecem ber 1979, p . 338.

* L a rw ood  and B enson  (1976 ) p ro jec t a  potentia lly se­
vere shortage o f  ra il capacity in 1985 due in part to the 
financial conditions o f  the ca rrie rs , the uncertain future, 
and un favo rab le  financial m arket conditions, a ll o f  which 
prom ote highly conservative investment decisions.

C I  .a ml Ecanor'ics, V o l, 58. N o . 1, F eb ru a ry  198y  
' ’ '0023 763979/0003-0299 S1.000 

©  1982 b y  the B oa rd  o f  A rgents o f  the Un ive rs ity  o f  W isconsin  System
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equipment and labor requirements for 
performance of the necessary earth- 
moving and revegetation operations under 
assumed or actual mining conditions. 
Despite this similarity, wide differ­
ences exist among the. land reclama­
tion cost estimates developed in the five 
studies. This is due, in part, to dif­
ferences in the mining scenarios analyzed 
and to differences in defining the cost of • 
land reclamation.

Inconsistencies sometimes occur when 
the cost estimates derived in these 
studies are used without adjustment in 
cost-benefit analysis. For example, of the 
five studies cited, only Nephew and 
Spore include an appropriate return on 
capital in calculating land reclamation* 
costs; the other four fail to allow for 
normal profits (or required returns) in es­
timating costs of reclamation. The Neph­
ew and Spore study, however, focuses 
specifically on contour mining operations 
in Appalachia, which differ substantially 
from larger scale area mining techniques 
employed in other regions of the country.
It would seem inappropriate therefore to 
use the Nephew and. Spore cost esti­
mates in analyzing impacts of the new 
legislation in other geographical regions.

Given the lack bf consistency in prior 
reclamation cost estimates and what we 
perceive to be some definite methodo­
logical problems, the primary objective 
of this study is to develop a  method for 
estimating costs o f land reclamation for 
large-scale area mining operations in the 
United States consistent with basic eco­
nomic principles.. The mine simulation 
approach, which typifies work In thfs 
area, will be extended to include relevant 
opportunity costs and will be studied to 
determine whether any unusual prop­
erties may be typically associated with 
this method of cost estimation. In addi­
tion, we will develop estimates o f land

reclamation costs for surface mining 
scenarios, characteristic o f those found 
in the major coal-producing states, to*ilfl| 
compare the cost impacts o f the federal I 
reclamation regulations in different re­
gions. 0 3

■ • • • • -■•••• * 1-555

THE MODEL • •.‘r e ®
- * - • -• M  

A common problem shared b y recent 
land reclamation studies is the lack o f-^^r 
sufficiently complete, technically accu -’sSS*. 
rate data on the behavior o f individual : ^ ?  
firms. Many mine operators are reluctant.iJil 
to reveal information for competitive of't^Sk 
legal reasons. In other cases, questions .p p  
arise concerning the validity o f the data- 
provided. Land reclamation equipment. 
fbr example, is typically used for a  van- 
etv of  nonreclamation functions at the -svsf 
mine, including road work, clearing, and -x S  
bench preparation, and it is frequently - 
difficult for an* outsider— given little, if 
any, opportunity to observe an ongoing ~’j&  
mining operation— to ascertain the ex- ifirc 
tent to which reclamation equipment is 
actually utilized in land reclamation 
tivity at a given site. The case study ap- -P f  
proach used by Evans and Bitler and by 
Skelly and Loy, among others, is sus- .;ii>
ceptible to biases in overestimation of.:i " £

-  —

land reclamation cost due to failure.to
apportion part of the cost of reclamation 
equipment to other mining operations.

Recognition o f this problem contrib-’v !^ . 
uted to our decision to estimate reclam a-^g^; 
tion costs via the mine simulation ap-;Wg£ 
proach. We treat landreclam ationactivi-^^; 
ties as an integral element of the whole;- ; ^  
mining process and estimate the cost of?.w5- 
these activities through a  comparison o f^ S *  
estimated mining costs when specific rec-'^5| 
lamation operation*; eitiier are or are not’ir?:. 
performed. Thus, we allow for potential;.-^? 
cost savings which may occur when lan d .i^ ;
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reclamation operations perform tasks 
' that would otherwise be performed b y . 
basic mining equipment, such as occurs 
when topsoil removal reduces the vol­
ume of overburden to be excavated by 
the primary stripping equipments -

The structure o f the model developed 
reflects the individual operations that are 
performed in coal surface mining and 
land reclamation. These include explora- 
rion drilling; fragmentation and stripping 
of the overburden; coal fragmentation, 
loading, and hauling; recontouring and 
grading; topsoil removal arid replace­
ment; and revegetation. We determine 
the size and/or number of pieces of 
equipment required to perform each 
task through conventional engineering 
formulas adapted from a  variety of 
sources including the SME Mining Engi­
neering Handbook (1973), the Coal Age 
Operating Handbook o f  Coal Surface 
Mining and Land Reclamation (1978), the 
Cost Reference Guide fo r  Construction 
Equipment (1980), a handbook of basic 
engineering principles published by the 
International Harvester Company (1975), 
a basic excavation principles text by 
Drevdahl (1961), and a  study of coal­
mining cost models directed by Stinnett 
for the NUS Corporation (1977). Equip­
ment requirements are calculated for 
moving the necessary volume of material 
or performing other specific mining tasks 
under a set of assumed mining condi­
tions, operating speeds, and equipment 
"efficiencies.4

We assume that overburden stripping 
operations are performed’ using draglines 
in each mining situation. Although, 
shovel-truck (o r ' truck-haulback) tech­
niques are used in some U.S. area mines, 
costs of this mining method, were not de­
veloped for this paper for two reasons:
(1) . dragline stripping accounts for the 
vast majority of overburden excavation

in recently opened large-scale mines, and
(2) land reclamation costs are not easily 
estimated even on an incremental basts 
for the shovel-truck mining case because 
spoil placement can be coordinated with . 
overburden excavation, leaving little 
grading or recontouring to be done b y  
reclamation equipment. Other studies - 
indicate that the savings in direct recla­
mation costs associated with this mining 
method only partially offset the higher 
overburden excavation expenses when 
the method is used in area rriines on 
relatively flat terrain.-5 For other mining - 
tasks, we likewise assume that conven- . 
tional surface mining equipment is u sed :" 
power shovels or front-end loaders for 
coal loading, off-highway trucks for 
hauling, bulldozers for grading and con­
touring, and self-loading scrapers for top-. : 

'soQ removal and replacement- ”
Equipment selection formulas were 

verified through simulation • o f several 
operating surface mines in Alabama and 
through replication of several published 
surface. mine scenarios, including four 
area mines described in the Fluor Utah/ 
Bonner and Moore (hereafter, FUBM) 
study. A comparison of equipment se­
lected by our model with that specified in 
the FUBM analysis is presented in Table
1. Differences in equipment are slight and •. 
are attributed in part to differences in the 
structure of the two models, which re- 
quire us to make certain assumptions 
concerning the magnitudes o f parameters

* The basic equations used in the model and a set of 
tables listing ranges of realistic values for equipment op­
eration factors and digging and earth-moving conditions 
arc presented in the report “Analysis of Bituminous Coal 
Production Costs in the Warrior Coal Field: Economic 
Analysis o f the 1977 Reclamation Law”  by W. S. M rv 
iolek and J. E. Bailey, which is available on request Crcxn 
the School of Mines and Energy Development a l die Uni­
versity o f Alabama.

* See Fluor Utah/Bonner and Moore (1977) and Ber­
io Mi (1977).
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Illinois
Basin

;  TABLE 1 • * .. . . . . . .
'-OMPAR1SON O F O R  EQUIPM ENT SELE'CTION FOR DRAGLINE M IN IN G

t'- —  •« ,,od  U ta h /B o n n e r  a n d  M o o r e  (1977) .
o f o r  E q u ipm en t  &euh-  1 iun run  ____ _
D esed in  F lu or  U tah /B o n n e r  a n d  M oore  (1977)

Four Comers ^FL UnionTexas (N ew  Mexico)-*
“ ** > A*(Montana)
MineM ineMine

Overburden depth (ft )
Coal seam thickness (ft 
Annua] production (M t ; 
TopsoQ saved ( f t )  ‘ .

"Dragline size (cu . yd.)
FUBM  • 
our results

"Coal loader size (cu. yd. * 
FUBM  • 
our results

Coal truck size (tons)
FUBM . .
our results ‘

Number o f  trucks 
FUBM 
our results

Scraper size (cu. yd.)
FUBM
our results • .. • ,■

Number o f  scrapers for reclamation 
FUBM 
.our results

Bulldozer size (horsepower) 
FUBM
our results

Number o f bulldozers for reclamation 
FUBM 
our results

• Three draglines and coal loaders are used al each mine, one of each for each of three working pits

that have no direct counterpart in the
FUBM model. ..............

Labor and support • equipment re­
quirements in our model are based on 
primary equipment requirements for 
each mining scenario. Costs o f equip­
ment, labor, and support facilities arc 
inconstant 1980dollars. Equipment prices

S cenarios 'X

5832

9318 1.25

126 45
110 37

16 16
11 • 18

180 180
. 1 1 0 125 .

9 12
• 14 - 1 9

32 ■‘ . 3 2
.!  31 31 -

14 6

i s , -9

410 '410
.  410 .4 10

l
II 8
10 7

- • «
* I

and operating and maintenance cost es- 
timates were obtained directly from 
manufacturers, including- the B u c y n u ; '.^ ^  
Eric Company and the Caterpillar Trac- 
tor Company, and from cost reference * 
guides published b y  the Equipment'.vStIj!; 
Guidebook Company. When a  variety of . 
different equipment sizes were available
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from several manufacturers for per­

forming certain tasks, as for example, for 

coal-hauling, linear regression analysis 

was used to estimate the price-size re­

lationship.6 Costs of support facilities 

were provided by representatives of a 
local mining company in June 1980 and 

were estimated in accordance with 

guidelines suggested in the N U S  study 

directed by Stinnett. Labor cost esti­

mates were made using United Mine- 

Workers wage scales effective during the 
second quarter of 1980.

The cost per ton of mined coal is de­

termined through the uniform annual se­

ries method of. discounted carh-flow 

analysis.7 The required annual cash flow 

(R C F )  for a prospective new mining op­
eration is the stream of equal annual net 

cash receipts whose discounted present' 

value equals the discounted present 

value of investments (PVJ. These in­

vestments include initial equipment and 
structures* •' preproduction expenses, 

working capital requirements, and re­

placement equipment as required under 

assumed depreciation rates. With all 

costs specified in constant dollars and i  
representing the real d. count rate (real 

required rate of returr/, R C F  is calcu­
lated according to

AT
PV  -  RCF \  ■ , 1 ■ 

tr? (t +«)'
(11

or

[2]

This required cash flow is also defined as 

equal to annual sales revenues less oper­

ating expenses adjusted for income- 

tax liabilities. Required annual sales rev-

.71

enues (S R ) are, thus,'calculated from the- 
expression

RCF = (SR -  OFEXP) -  r[(I -  d)SR [3] 
-  OPEXP] +  NCEXP

where N C E X P  is annual noncash 

operating expense, consisting primarily 

of straight-line depreciation allowances; 

O P E X P  is the sum of N C E X P  ana annual 

cash operating expenses, which, consist 

of equipment operating and maintenance 

expenses, annual payroll costs, and 

nonincome taxes; r is the corporate 
income-tax rate; and d  is the coal deple­
tion allowance for tax purposes.8 Solving 

[3] for S R  and combining with [2] yields 

the expression

S R ^ (41

( m E  , y )  +  OPEXP( I -  t )  -  NCEXP
1 -  t(I' — <0

• In the absence of royal_ty_paymentsr the 

price per ton of coal received by the mine 

operator (/>) is determined by dividing 

S R  by the annual output (Q ), •

pQ =  SR 
p -- SR/Q

[51

[6]

W e  express royalties as a percentage of 

sales revenues so that the gross sales 

price (P ) is determined as

1 - r
17]

* Multiple correlation coefficients for this group o f 
equations ranged from .818 to .996, exceeding .95 in the 
majority of the cases.

’  See Haley and Schall (t979) or  Grant and Ireson 
(1960).

■ Refer to section 613 o f  the Internal Revenue Code tor 
. calculation o f coal depletion allowances, which are cur­
rently 10% o f  sales revenues to a maximum o f  50% o f 
gross profit. We assume the 50% limit does not apply to' 
cases analyzed in this paper.

i
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where r  is the royalty rate. Combining 
expressions [6] and [7] yields the 
minimum acceptable gross selling price 
.of coal for the prospective mine

p =  S R ____
(I ~ r ) Q

m

This price covers all costs of operation 
including taxes and royalties and allows 
for a normal rate of return on the 
operator’s capital investment and is, 
therefore, interpreted as the cost per ton 
o f  mined coal. Land reclamation costs 
are estimated through measurement of 
the effect o f land reclamation operations 
on the gross sales price.

Reclamation cost estimates prepared 
according to this procedure for  the four 
area mine scenarios developed iri the 
F U B M  study are compared with the 
F U B M  cost estimates in Table 2. W e as­
sumed a 1%  required real rate o f  return 
o n  capital in our calculations.9 Sensitivity ' 
analysis revealed that our cost estimates 
were not greatly affected by  modest vari­
ations in the discount rate. An increase 
o r  decrease o f  one percentage point in 
the discount rate (from 1%  to either 8% 
o r  6%) increased or decreased the esti­
mated cost o f  land reclamation by ap­
proximately 2%  to 2 lA %  for each o f  the 
F U B M  mine simulations. ,

The FU BM  costs reported in Table 2 
were adjusted for  inflation using the Pro­
ducers Price Index for Construction 
M achinery and Equipment. Even so, 
considerable disparity exist; between tire 
estimates. We attribute this difference 
primarily to the method o f  calculation o f  
reclamation costs in the FU BM  study.10 
Impacts o f  taxes, opportunity costs, and 
royalties on  the selling price o f  coal are 
determined in the FU BM  study sub­
sequent to the calculation o f  “ direct 
operating cost”  for each mining function.

Opportu ity costs and other Indirect 
costs are not apportioned back to the in- 
dividual mining operations. Likewise, 
reclamation cost estimates developed by 
Skelly and Loy, Evans and Bitler, and 
Persse, Lockard, and Lindquist fkil to 
account for investment opportunity costs 
and other indirect costs of mining. The 
incremental cost appR-'ach taken in this -iSpi: 
study effectively apportions the relevant '~MW 
share of opportunity cost, property taxes, ' ; l l | I  
royalty payments, secondary equipment 
requirements, maintenance faciity  re- 
quirements, and other nondirect costs 
(all of which are functions of either 
coal price or primary equipment require­
ments) back to the land reclamation
activities. ............. .

Our analysis- o f  the: F U B M  sample 
mines indicates that topsoiling activities 
account for approximately half o f  total 
reclamation costs when on e  foo t  o f  top- 
sofl’ is segregated. This Es consistent with . . 
the findings by FU B M  and by  P e r s s e ," . '^ ; .

-TiSiar

i’••c* •

Lockard, and Lindquist and with the 
findings o f  a study by a com m ittee o f  the 
National Academy o f S cien ces and the 
National Academy o f  Engineering (1974, 
p. 87), which reported' that the replace­
ment o f  topsoil will usually be the largest 
single expense o f  reclam ation. It is in­
teresting that Nephew and Spore! and 
Lin, Spore, and N ephew  report that the Z& ti

.rxnzj

* T liis  fip u e  is som ewhat lo w e r  than that used in some 
re ten i coa l industry stue'es, as t o r  e xam p le , in the  N U S  
study directed by  Stinnett w h ich  assum es a 1091» cost o f  
capital. W e selected the 1% f ig u re  because w . fe lt  it rep­
resented a  reasonable sum  o f  th e  pure ra te  o f  time | r e fe r ­
ence ( lu s a risk p rem ium  ap p rop ria te  to  c oa l si i f a c e - _______
mining operations given the h igh  cu rren t i^rowth pot cniial 
fo r  the industry . -. ’ r i . ' i l S S ’

*• Th is d ifference may a lso  b e  due in p a rt to  the use. o f  1 
Ute P roducer Price Index fo r  C on s tru c t io n  M actvinery and '" - '-C -n -
Equipment fo r  the in fla tion ad ju stm en t- T h is  index u tv 
d oub led ly  understates the e ffe c t  o f  in fla tion  o n  mining 
costs because operating and m a in tenance  costs have  in- '
creased more rapidly than equipment prices since 1975.

Mi

C v
C o
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•T o
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TABLE 2 ' ’ ;
C o m p a r i s o n  o f  R e c l a m a t i o n  C o s t  E s t i m a t e s  

( 1980 Constant Dollars)

, _

Illinois 
Basin 

• Mine

Texas 
. -  Gulf 

Mine

FL Union 
(Montana) 
• Mine ‘

Four Com ers 
• (N ew  M exico)

. MiuC

Overburden depth ( f t )  
Coal seam thickness (ft ) 
TopsoO saved (fL)

71
4
1

35 
10 . 
0.83

12
•42

i-25

12
58 3 2

0 3 3

Topsofling cost (5) 
per too o f  coal 

FUBM* 
our results 

per acre disturbed 
FUBM* 
ou rresJ ts

.39

.47

2,506
3,113

.12 . 
..1 6

1,747
2376

.14 . 
31

2351
4,057

. -03 . 
.07

676
139!

Grading cost (S) 
per ton o f coal 

FUBM*
: our results . "■ '*•' * . 
per acre disturbed 

FUBM* • - 
our results

.30
' • 3 7

1,935
2,451

.13 -
• .15 •

1,935 
• 2,415- •

.09
. V •I3 '.

1,445
2312

.09

1,695 
2383 -

Revegetation '*ost (S) 
per ton o f coat - •. . . .
• FUBM* 

our results 
per acre distuibcd 

FUBM*
our results * - *

-.05
.10

326 
• 662

- . .02 
.04

326 
• 644

.02 
. .03

326
580

"  .02 
.07 .

490
- 1391 '. -

Total reclamation cost (S) 
per ton o f coal 

FUBM* 
our results 

per acre disturbed 
FUBM* /  
our results

7

.75

.94

.4,767
6,226

.27

.35

4.009
5.635

.25
37

4,322 . 
7,148

.14

.27

2.861 •' 
5365

•  R e su lts  w ere ad ju sted  to  I9 6 0  constant d o lla rs  using the Produce rs Price In dex  fo r  C onstruction  M ac fv n c ry  and Equ ip ­
m ent.

incremental cost of topsoDing ccounts 
for only approximately 491; of total rec­
lamation costs in Appalachian contour- 
mining operations, rhe tops? il layer is 
often thin or. nonexistent on the steep 
slopes of the / ppaJachian region and the 
grading and recontouring costs for un­

segregated soil arc higher than on flat ter­
rain, leaving the incremental cost of to p - 
soil segregation and replacement rela­
tively small. Several studies, however, 
nave applied the Nephew and Spore top- 
soiling, cost estimates directly to the e s - 
timathn of land reclamation costs in



other regions o f  the country. This in­
cludes the study by ICF, Inc., which uses 
a  topsoiling cost estimate for non- 
Appalachian mines o f S350 per acre in 
1978 dollars or approximately $435 per 
acre when converted to 1980 dollars, a  
figure considerably below both our esti­
mate and the FUBM estimate for tire 
Four Comers Mine in which only four 
inches o f topsoil is segregated.

Persse, Lockard, and Lindquist esti­

mate the total cost of land reclamation at 
an average of $3,563 per acre in first-. 

quarter 1976 dollars (approximately 

S5,400 in 1980 dollars) for Great North­

ern Plains Mines at which topsoil is 

segregated; a figure that falls about mid­

w a y  bei cen the F U B M  estimate and 
ours for the Fort Union Mine. The fre­

quently quoted study by Evans and Bitler 

estimates an average cost of $7,649 per 

acre in 1975 dollars (approximately 
$12,000 in 1980 dollars) for area mines in 

the eastern United States. This figure ex­

ceeds our highest cost estimates by a 
■considerable margin. O n  the basts of the 

methods used by Evans and Bitler to cal­

culate costs and because of the absence 

of top-soiling activity Lorn some of their 
sample cases, w e  anticipated that uur 

cost estimates would greatly exceed . 

theirs. V/c found, however, that the data 

reported by Evans and Bitler reveal that 

they estimate between 20,000 and 60,000 

cubic yards of spoil are moved per t ere 
during backfilling and topsoiling opera­

tions. (For area mines the average is 

38,245 cubic yards.) W e  believe these 

figures are implausibly high. Mining 

companies that cooperated with our 

study estimate that .7,000 to 8,000 cubic 

yards are moved- dn^ng backfilling 

per acre and 1,000 to c,u00 cubic yards 

during-topsoiling. Our-calculations for 

the four F U B M  sample mines indicate a 
range of 9,704 to 11,176 cubic yards of 

material moved during backfill and top-

soiling, which includes an adjustment for 
20% rehandling or stockpiling during 
both operations. Furthermore, when 40 
feet of overburden exists at a  site, ealeu- " 
lations reveal the presence o f only about«  
64,000 total cubit yards of overburden.'! 
per acre., We believe, therefore, that a :f  
realistic estimate of reclamation costs #£<§§ 
would be substantially less than the aver-.y%g£5 
age figure reported by. Evans and Bitler.
■ . . ...OrJgSS
• •• • •' -•-'v.-.s mSsBE

IN T E R R E G IO N A L  A N A L Y S IS

•*V2COT

.  — - 1 r  ■

In the 1976 Federal Energy Adminis-: 

{ration report, N a t i o n a l  E n e r g y  O u t l o o k ,  
coal-producing states in the contiguous 
United States are grouped into eleven 

coal-supply; regions on the basis of 

similarities in coal and overburden char- 

'acteristics. These regions are illustrated- 
in Figure I. Tn two of these regions (re­

gions 6 and 7), the primary product is liĝ  

nite, which is not strictly substitutable for 

bituminous coals in most uses, due to 

differences in physical properties. Lignite 

mining situations, therefore, were ex­

cluded from our analysis, In a third re­

gion (region 2), most coal is produced 

using contour mining methods, which are 

generally more costly than the area min­

ing. operations simulated by our model. 

Because it was not possible with our data 

sources :o determine the likely extent of 

-area mining in this region or to specify 

probable geologic conditions for area 

mining operations, w e  were forced to 

omit the three states included in this re­

gion from analysis. Fr om the eight re­

maining regions, we  included in our sam­
ple all states whose 1979 production of 

bituminous arid/or subbituminous. coal 

exceeded four-million tons.11 The states

A* i

11 The annua] p roduction  su rv e y  pub lished in the  1979 
Keystone Coal Manual was con su lted  to  insu re that we 
had net failed to ana lyze any s ta te  L- w h ich  significant 
expansions o f  la rge-scale su rfa ce  minu.se ac tiv ity  w ere 
p lanned fo r  'he 1980’ s. N one  w e re  found .
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selected for analysis -were: Ohio,

Pennsylvania, Alabama, Illinois, Indiana, 
Missouri, Oklahoma, Montana, W y o m ­

ing, Colorado, Arizona, N e w  Mexico, 

and Washington. For each of these 

stales, probable coal-seam and overbur­

den characteristics were determined 
fium published sources.12 Probable mine 

sizes were set in accordance with exist­

ing mines and projected new mines in 

each state as-reported, in the 1979 K e y ­
s t o n e  C o a l  M a n u a l , and with the goal of 
specifying mining situations that would 

employ draglines of the most efficient 

size range, which industry sources re­

port to be approximately 40 to SO cubic 
yard bucket capacity-, and coal-loading 

equipment of efficient sizes and types. 

The end result of this procedure was that 

probable mine sizes, in each state were, 

related to probable coal-seam thick­
nesses. The typical new mine size was set 

at one-million tons per year for states 

whose coal-seam thickness was less than 

five feet, increasing in steps of one- 

million tons for each five-foot increment 

in seam thickness to a maximum size of 

five-million tons per year for states 

whose probable coal-seam thickness ex­

ceeded twenty feet.
Considerable variation in severance, 

income, and property taxes exists across 

the states studied. This variation is asso­

ciated in part with differences in object 

tives of taxation which may in some 

cases include attempts to encourage or 
discourage production. These differ­

ences, if reflected in simulation analy­

sis, w  ,uld result in a distortion of pure 

production costs. for comparison pur­

poses. T o  avoid this effect we estimated 

what the cost of coal production would 

be in each state if taxes were the same as 

in our home state, Alabama. In the same 
vein, w e  assumed that royalties were cal­

culated in each state as 12% of sales

price.

L a n d  E c o n o m i c s a **'
. .  r

. Variations in topsoil thicknesses ,

across regions would undoubtedly result $  , 

in some variation in topsoiling require- -;j~ 
ments. Again, however, for purposes ofr'fjf 

comparison we assumed that one foot of 

topsoil would be segregated in each state ^  

analyzed. This seems to be a reasonable ’! ^  

figure for area mining operations on flat^i3§! 
terrain, except for some western mines at \
which topsoil may be virtually nonexis--is 
,tent;and ^ses in, which prime farm I

lands may be mined.13 Although dif-^sSgj 

fere'nees in plant species used in revege-

tation exist among the regions,-we found

IT  I “vCC.

little evidence of significant variations in ■■■yiegi 
seed, mulch, and soil amendment costs rSfssst 

except between arid.and nonarid regions 

(particularly for the desert Southwest in 

comparison with other regions). W e  as- 
sumed therefore that per-acre revegeta- 

tion supply costs and the basic nature.of 
revegetation operations would be the 

same in all states except for the desert 

states of region 10. While this assumption 

is somewhat restrictive, w e  do not be­

lieve it significantly distorts cost c o m ­
parisons because revegetation is by far 

the least costly of the three basic recla­

mation operations analyzed. . ......

Assumed mining conditions and the 

results of the mining and land reclama- - 
tion cost simulation analysis, for each ,.*‘73?. 

of the thirteen states are presented in 
Table 3. Required dragline and coal-

"XT. ‘ 
■3r*k

rvt

* 2• • jjT i
-

h r

iKeet.

:-Sv4r.a  Coal-seam  thickness nnd ove rbu rd en -dep th  esti­
m ates fo r  new m ines in each sta le w e re  adap ted  from  the 
IC F ,  In c ., report to  the Council o n  E n v ironm en ta l Q ua l­
ity and the Env ironm enta l P ro tec tion  A gency . C o a l and _  
o ve rbu rd en  density estimates w ere ob ta ined  from  U .S . . . y  h K }  
Bu reau  o f  M ines data and from  F lu o r  IJ ta h /B on n c r and 
M oo re . -

13 Fede ra l requ ires 48 inches o f  to p so i l recoo- ■ 1 
struction o n  prime fa rm  lands. T he  cost o f  th is  p ,ac tice  is 
anticipated to tie a  significant dete rren t to  m in ing  affected 
a reas . W e  consider this to be a s^iecial c ase  w h ich  might jp  
app ly  in an y  region and d o  not in c lud e  p rim e  farmLutd 
m ining as typical l o r  any o f  the sta tes an a ly zed . W e  d o , - r > j j s i j ;
h ow eve r, consider here the cost clTect o f  a  reduc tion  in .
topso il segregation requirem ents fo r  som e w es te rn  states,
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• "  ' ■ ' '*! TABLE 3 "• - • - -V - ' 1 •
M i n i n g  C o n d i t i o n s  a n d  R e c l a m a t i o n  C o s t s  f o r  T y p i c a l  R e g i o n a l  M i n e s

(1980 Constant Dollars)

Region
Ohio

1
Pennsylvania

1
Alabama.

3
Illinois

4
Indiana

4

A s s u m p t io n s
. . . . . .

Annual production (million tons) 1 1 1 1 1
O ver, ondcn depth (feet) . . 69 54 50 • 69 - . . 68 -.
Coal-seam thickness (feet) . 3.5 3.2 . 2.3 , ■ 4.7 3.7 .
Coal density (tons per acre foot) -* " 1,800 1,800 ■. • • 1,800- : 1,800 1,800 •

R e s u lt s  ■ ■
■

Acres mined per month 14.70 16.08 2237 1054 • 1330
.. Dragline size (cubic yards) ’ 67 57 • 74 50 63

Coal loader size (cubic yards)- 12 12 12 12 12
Bulldozer size (horsepower) 620 620 410 410 410 •
Bulldozers used in reclamation 2 2 4 2 2
Scraper size (cubic yards) 44 44 • " 31 44 31 -

. Scrapers used in reclamation 3. 3 . 5 2 3

M in im u m  a c c e p t a b le  se ll in g 16.65 1533 18.27 13-56 ' 16.19 -
' p r i c e  (5) - . — • •

T o p s o il in g  c o s t  ($)
. per ton o f coal .734 .750 1.003 .502 .608

per acre disturbed 4,i59 3,885. 3,737 3,827 3,642 .

G r a d in g  c o s t  (5) • - • * • • m •
per ton o f coal .532 .546 .785 3 9 0 .420
per acre disturbed 3,016 2,330 ' • 2,924 2 .972 2,516

R e v e g e ta t io n  c o s t  ■($) 
per tori o f  coai . .141 .149 .184 .170 .137

• per acre disturbed • • * -  S00 • 771 •• - 687 913 .. . 818

T o la !  r e c la m a t io n  c o s t  (S)
per ton o f coal 1.407 1.445 1.973 13012 1.164
per acre disturbed 7,975 .7,486 .7,348 7,711 . 6,976
percent o f minimum price 8.45 9.43 10.80 7.46 7.19

Missouri Oklahoma Montana Wyoming
Region 5 5 8 8

A s s u m p t io n s
Annual production (million tons) 1 1 5 5
Overburden depth (feet) 45 35 44 92
Coal-^eam thickness (feel) 20  . 1.5 233 • * 32.2
Coal density (tons per rune foot) 1,800 1,800 1,770 1,770
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T.^ELE 3, continued

Region
Missouri

.5
Oklahoma

. 5
Montana

8

. 3
Wvominft -1

8 ;  J

R e s u lt s  : *.*
A cres mined ,ier month * 25.72 34.29 "• IL23 8.12 ' - y
Dragline size .cubic yards) • • 76 78 : 33 50
Coal loader size (cubic yards) 12 • i l 26(2) . 26(2)
Bulldozer size (horsepower) 410 - ' • " ' 4 i 0 ‘ " '  410 '^ P
Bulldozers used in reclamation „ ; 4 - 5 . . V  ’• • 2 • I-

. Scraper size (cubic yard) "  44 • 44 i "  44 . 3 1  . .. v
Scrapers used in reclamation •4 . 6/ '. - ■ .2 . • 2 • '?■

M in im u m  a c c e p t a b le  se llin g 18.73 19.97 . ; 5-22 / . . .  5.64• • 1,
p r i c e  (S) ** . *; «r '

T o p s o il in g  c o s t  ($) 
per ton o f  coal 1.049 1.318 .101 . .078 ■
per acre disturbed 3.399 3,202 3.751 4.018

G r a d in g  c o s t  ($) •• •' .• « % * * ’ , ,
per ton o f  coal .818 1.044 • .079 - .055 •

_ per acre disturbed . .  • 2,652 \ - . 2 3 3 8 2,9I6 ; - -  ‘ • 2,812.- ■

R e v e g e t a t io n  c o s t  (S) 
• per ton o f  coal .203 .307 .024 .021-

per acre disturbed . . 659 . 746 902 . . 1,057 -

T o ta l  r e c la m a t io n  c a s t  (S )
• i •

• • * . * *'
per ton o f  coal ,2.071 .. 2.669 0.204 .154
per acre disturbed ; - ' 6,710 ' • 6,487 - 7369 7.S97 •'
percent o l  minimum price 11.06 13.37 33)1 2.73

• * * " -T* Colorado
■ ' ' • . 

Arizona ‘ New M exico Washington
Region 9 10 10 • 11

A s s u m p t io n s
• * •• :

Annual production (million tons) 2 4 3 3
Overburden depth (feet) 47 50 65. 41
Coal-Seam thickness (feet) 6.7 16.2 * 51.7 11.4
CoaJ density (tons per acre foot) 1,800 1.770 1,770 *,770

R e s u lt s
Acres mined per month 15.36 '  12.92 13.41 13.77
Dragline size (cubic yarns) 47 43 58 40
Coai loader size (cubic yards) 21 42 32 32
Bulldozer size (horsepower) 620 410 410 410
Bulldozers used in reclamation ■' 2 .  . 2 2 *•

Scraper size (cubic yard) 44 . 31 31 31
Scrapers used in reclamation 3 / . 3 • . 3 3

M in im u m  a c c e p t a b le  se llin g 8.60 5.73 7.40 6.22
p r i c e  (S) *

T o p s o il in g  c o s t  ($) 
per ton o f  coal 371 .149 .201 .202
per acre disturbed 4,021 3.847 3.742 3,667

:.vr.

* “J* 1
• *:tA4 !« •..•»! «â  I• .• .wr-rr ĵq. I

. ' S I SVit;***** I
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T A B L E  3, continued

Colorado Arizona New M exico Washington . 
Region , • -- 9 10 JO 1 1 '

G r a d in g  c o s t  (S) _ ;  .
per ton o f  coal .269 .102 .123 .139

' per acre disturbed’ '  2,923 2,642 • 2376 2,531.- ••

R c \ 'tg e t a t io n  c o s t  (S)
per ton o f  coal • .072 .052 . .071 .045

. per acre disturbed "  ' ' . 786 ' ’ 334 1320 * - 821 '

T o ta l  r e c la m a t io n  c o s t  (S) '  ", y  . .
per ton o f  coal .712 .- .303 . .410' ‘ ' .387'
per acre disturbed 7,730 * 7,822 7,638 7,019

• percent o f  minimum price 8.28 . '  5.29 -. ' 534  ' 6.22'

loader sizes were calculated through 

the production equations of the model. 

Bulldozer size was restricted to two op­

tions; 410 and 620 horsepower, and 

likewise, scraper size was restricted to 
two options, 31 or 44 cubic yards, which 
are popular conventional sizes for land 

reclamation equipment..Total reclama­

tion cost reported in Table 3 is the sum of 

topsoiling, grading (including recontour- 

ing), and revegetation costs. Bonding and 

other legal costs are included in cal­
culating the minimum acceptable selling- 

price but are not included as part of 

reclamation cost as defined for our 
purposes.

O n  a per-acre basis, simu' ited land 

reclamation costs are relatively uniform 

across regions, ranging from about 

$6,500 to $8,000. O n  a per-ton basis and 

as a percentage of selling price, reclama­

tion costs are much lower in the West 

than in the East or Midwest due to 
significant differences in coal-seam thick­

ness. Costs per acre estimated for Arizona 

and N e w  Mexico arc among the highest 

reported due to the high revegetation 

costs for region lO.'ff the depth of top- 
soil segregated is reduced to six inches 

for these states, however, estimated 

costs per acre fall to about $6,000. This

would lower reclamation costs by about 

70 per ton in Arizona and 100 per ton in 
N e w  Mexico, giving mine operators in 
these states an even greater cost advan­

tage over their eastern counterparts.

Land reclamation costs estimated by 
the model are somewhat sensitive to the 

number of acres disturbed per month. 

This appears due in large part to equip­

ment and labor indivisibilities, which are 
likely to have a proportionately more 
significant effect on cost when the 

number cf piece.' of equipment in use is 

small. Although we  found no mentio. of 

this effect in any of the studies citeo Li 

this paper, we presume that, this same 

phenomenon occurs in most analyses of 

this type, which implies that estimates of 

land reclamation costs found in the liter­

ature may be sensitive to the sizes of 
mines analyzed.

To investigate the significance of this 

effect, we derived conditions for a typi­

cal western mine (10.46' coal-seam, 45.'. 
overburden) at which 200,000 ton incre­
ments in required annua) output are as­

sociated with one-acre 'j’crements in land 

. area disturbed per month. As with the 

simulation analysis reported on Table 3, 

w e  restricted the choice of bulldozers 
and scrapers used in reclamation to two
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options and examined the pattern of land 

reclamation costs for each reclamation 

task with each type of equipment. This 
procedure was followed for mining oper­

ations ranging from 5 to 35 acres dis­

turbed per month (i.e., 1 million to 7 mil­

lion tons of coal produced per year). Sen­

sitivity of topsoiling and grading costs to 

variations in the number of acres re­
claimed per month are illustrated in Fig­

ure 2 and Figure 3, respectively- The dis­

continuities of the average cost curves in
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both figures occur with successive: 

tions to the fleet of land reclaivration-* 
equipment. The second 44-cubic-yard^ 
scraper, for example, which is needed 

when the number of acres reclaimed per^Sf 

month increases from 7 to 8, m a y  only be 

required for a few hours per week. 

though fuel and maintenance costs 

functions of hours of operation, there are-^S

• significant fixed costs associated .with ac-^&
• quisition and operation of the second 

scraper, including the cost of the driver
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w h o  must be paid a full-week’s wage. 
Variations in average cos! associated 

with this phenomenon are, as antici­
pated, relatively greater when the n u m ­

ber of pieces jf equipment ove; which 
the' effect is spread is small. Mini- ' 

m u m  average cost points attained prior 
to addition of each, piece of equipment 

do not appear to show any significant 

trend with respect to output' levels. 

W e  conclude from this exercise that top- 

soiling costs of approximately $3,500 per

acre and grading and recontouring costs.-" 

of approximately $2,500 per acre m a y  ̂  
be achievable at various output levels 

depending on the points at which dis­

continuities exist under different mining - 
conditions. *■ *

Revegetation costs reported in Table 3 • 

display ? more pronounced, relationship .. 

to total acres reclaimed than do grading 
and topsoiling costs. Again this effect is 

due to indivisibilities in equipment 

Average costs per acre at the Wyoming

. W IP'
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mine are considerably greater than in * 

Alabama because precisely the same 

equipment is used at both locations. 

Equal fixed costs are thus spread over 
fewer acres per month in the Wyoming 

case. With subcontracting of this task at- 

smaller mines, it m a y  be possible at most 
locations, except for the desert South­

west, to achieve revegetation costs in the. 

neighborhood of S650 per acre. • '

Land reclamation costs per ton of coal 
and minimum acceptable selling prices, 

which are reported in Table 4, were cal­
culated on the assumption that with 

modest variations in output levels these 
standardized topsoiling, grading, and re­

vegetation costs ($3,500, $2,500, and 

S650, respectively) could be achieved in 
each state, except for those of region 10 . 

for which we assume a revegetation cost 

of 51,300 per acre (approximately the 

same as that reported for these states in 

Table 3). Land reclamation costs and ■ 

minimum acceptable selling prices so 

calculated do not differ substantially 

from those reported in Table 3 for most 

states. The largest difference occurred 
for Ohio where minimum costs were ap­

proximately 15% below those reported in 

Table 3.

From both tables 3 and 4 it can readily • 

be seen that simulated land reclamation 

costs on a per-ton of coal basis, are con- 

siderably higher in the East than in the 

West. The average reclamation cost per 

ton of coal reported in Tabic 4 is $1,263 
for regions 1-4, $2,430 for region 5, and 

$.332 for regions 8-11. As a percent of 

minimum acceptable selling price, the 

averages are 7.9%, 12.5%, and 4.9% re- 

'spectively. Because of high coal cxtrac-. 

tion costs in region 5, little-new mining 

activity is occurring there. This leaves 

the major cost comparison to be made 

between the eastern states of regions 1-4 
and the western states of regions 8-11.

Surfacc-minc coal production data re-

• L a n d  E c o n o m i c s ' ? ^

ported in Table 5 indicate that substantial 
tial change in mining patterns occurred -̂  
between 1977 and 19791, with some west- 

e m  states showing very laige increases in - ;3 
production while outpu; declined in most 

eastern states. Differences in sulfur and ̂ s i l  
ash contents have undoubtedly contrib- 
uted to these shifts, and scale factors 

may have contributed as well..The im-.-rj^g 
port an ce of difference;; in land reclam 

lion costs may be quite significant h o w - ^ “i§ 

ever. Costs of land reclamation appear i ' w f g  
responsible for ncizly a $1 per-ton dif- 

ference between the cost of mining 

era and western coals, with mu ch of this 

difference associated with the controver- 
sial topsoiling requirement.

■

SUMMARY AND CONCLUSIONS

This study has estimated land recla-'. 
mation costs.-in. the neighborhood of .
$6,500 to $8,000 per acre (in 1980 dol-ff'££ 

lars) for'large:scale,' area mines in the 

United States. This estimate is higher .,£tv 
than those found in most previous 

studies, a difference which w e  attribute 

primarily to differences in the definition 
of the cost of reclamarion. Our estimates 

include opportunity costs and indirect 

effects of taxes, secondary equipment 

requirements, and royalties in calculat-’rr v; 
ing the effect of land reclamation activi- 

ties on the minimum acceptable selling.';£'A<>r| 
price of surface mined coal. W e  maintain 

that other studies that fail to consider^&J 

such nondircct costs tend to underesti^^t=| 

mate costs of land rcclam \tion.

W e  have also found that reclamation^!^! 
costs may be infiuenccd by equipment 
selection and size. Labor and equipmenl.y^^j 

indivisibilities ma y result in excess.ca^*£g“ 

pacity undercertain circumstances, affeefc^z^a 

ing estimates of the cost of land rccla-j£*dl| 

mation. W e  found that topsoiling arid'iy^** 
grading costs totaling approxiinately:vrts^.



TABLE 4 ;
' L and R eclam ation  C osts W hen S ta n d a rd ized  Costs per A cm  are  Assumed

Region .
Ohio

1
Pennsyl­
vania

1
Ala­
bama

3
Illin­
ois
4

• Indi­
ana 
4

Mis-' 
souri 

5 •
' Okla­
homa 

5
Mon­
tana

8
Wyo­
ming

8
Colo- 
mdo , 

9 ‘

An; 
zona '• 

10

New
Mexico

10
Wash­
ington 

. li
Topsoiling Cost (S) 

per ion of coal .635 .695 .966 .473 • .600 1.111 •1.481 .097 .070 .332 .140 .193 .193
Grading cost (S) 

per Ion of con. .441 .-’82 .671 .328 .417 .772 1.029
1

067 .019 ’ .230 .097 .134 .138
Revegetation cost (S) 

per Ion of conl .115 .125 J174 .085 .108 .201 • ' .267 .018 .013 .060 .050* .070* .036
Total reclamation cost (S) 

per ion of coal 1.191 i .302 1.812 .886 1.126 2.083 2.777 .182 .132 .522
f

.287 .397 .372
Minimum acceptable 

selling price 1$) 26.43 15.19 IS. 11 13.43 16.15 18.74 20.08 5.20 5.62 8.51 5.71 7.39 6.21'
Total reclamation cost ($) 

percent of minimum 
price : • 7.25 8.57 10.00 6.60 6.97 11.11 * 13.83 3.50 2.35 7-10

*1
5.03 5.37 5.99

. *
•  Rqv- ge la tion  cost assumed lo  be S I ,300  pe r acre, c om p lie d  to  $o50 |>er acre in  o i lie r  regions.

Coal
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TABLE 5 '
S u r f a c e  M i n e  P r o d u c t i o n  

B i t u m i n o u s  C o a l  a n d  L i g n i t e  
P r o d u c t i o n

(thousand short tons)

1979 1977 . • %  
Change

Alabama 15,682 14.949 4.9
Arizona 11,389 11.059 3.0
Colorado- 1 12.259 '  7,704 ’ 59.1
Illinois ’ 26,844 24.082 11.5
Indiana 26,669 ■ 27.294 -  2.3
Kcnhickv ■ . 73,108 . 84.590 .. -1 3 .6
Missouri 6,487 6,366 1.9
Montana 32.451 27,226 19.2
N ew  M exico 14,203 10,343 " 37.3
North Dakota 14,963 • •12,028 24.4
Ohio 29.825 33.742 - 11.6
Oklahoma 4.781 5,978 • • • - 20.0
Pennsylvania 45,816 46,266 • -  0.1
Texas " * 26.634 15,865 67.9
Virginia 8.495 14,567 -4 1 .7
Washington 5.050 5,057 -  0.1
West Virginia 21.141 21,924 -  3.6
Wyoming 71.093 45,378 56.7

Total U.S. 455.978 425,394 7.2

Sourer; U .S .  Departm ent o f  E n e rg y , E n e rg y  In fo rm a tion  
Administration

$6,000 per acre were achievable under a 

wide range of mining conditions, and w e  

suggest that this estimate may be more 

realistic than those obtained for indi­

vidual mining sccnar'is.
Our regional reclamation cost analysis 

indicates that the minimum acceptable 

selling price of coal is more greatly af­

fected by federal land reclamation re­
quirements in the East and Midwest than 

in the Far West, due to. significant .dif­

ferences in coal-seam thickness. This 

cost impact ma y be a factor contributing 

to current shifts in regional mining pat­

terns. Our study also -reveals the 

significant share of total reclamation cost 
that is associated with topsoiling opera­

tions. Costs of removing and replacing

. - • - / _ f

topsoil appear to • constitute approxi-*g 

mately 5'0% of total reclamation cost^sii 

when one foot of topsoil is segregated.^" 
Given the significance of this effect, it 

not surprising that m a n y  mine operators- 

have resisted compliance with the to _  

soiling provisions of the federal regu-'SS 

lations, In a future study w e  plan to focus'.̂ gi 

on the topsoiling question in particular,4p||| 

analyzing .whether it m a y  be possible to

Land Economics*

attain the same or greater environmental gifej 

benefits at lower cost through a reduction 

in the an»ount' of topsoii segregated 

coupled with an increase in erosion con- 

trol, land management, or revegetation 
measures.

As a final comment, w c  would-like iggsc

emphasize that our estimates are based 

on current surface mining techniques - 
which utilize standard, construction in- 

dustry machinery foF land reclamation • 

operations. Given the strong market in-"., 

centives to minimize the cost of com- * 

pliance with land reclamation regu­

lations, entirely n e w  surface mining 

practices or forms of equipment may 

emerge. Our experience is, however, that 

mine operators seem to regard current 

land reclamation equipment and prac­

tices as proven, reliable, and relatively 

cost effective and do not anticipate radi­

cal changes in teclmiquc in the near fu­

ture.
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