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ISSOE_DKPINITTON

It is estimated that during 1975, 54.7% (3.50.2 out of 640 million tons) of
coal produced in the U.S. was mined by the <controversial surface-mining
method, resulting in disturbance to more than 1000 acres of land each week.
While there are numerous environmental and social <costs associated with
unregulated surface-mining, this method 1is a less expensive, safer, and

quicker way of obtaining large tonnages of coal. The energy crisis has
provoked a neer for easy access to energy sources, and coal accounts for
nearly 90% of domestic fossil fuel reserves. As a result, certain

power-generating facilities with cleaner but domestically scarce gas and fuel
oils have been asked recently to convert or revert to coal-fired operations.
The overriding policy issue is how the Government can regulate surface mining
in environmentally acceptable ways.

BACKGROOND_AND_PgLICY_:NALYSIS

Stated in simple terms, surface mining removes the overburden consisting
of topsoil, rock, and other strata that lie above mineral or fuel deposits.
After extraction of the coal or other desired material, the overburden may be
replaced. ,:n practice, however, the process is considerably more complex.
In area strip mining - usually practiced on flat terrain - a trench 1is made
through the overburden to expose a portion of the deposit, which is then
removed. As each succeeding parallel cut 1is made, the overburden is
deposited in the cut just previously excavated. In contour strip m g,
most commonly practiced in rolling or mountainous countryside, the ovei »N
is removed by making a series of shelves along hillsides. The vortical ..ail
left in the hillsides resulting from this type of excavation car. be as (¢reat
as 100 feet.- At times, operators have cast the overburden ov.«r vhe edge of
the shelf creating landslide hazards. This 1is one reason why contour surface
mining in mountainous areas has been severely criticized by
environmentalists, many of whom advocate banning this method on slopes
greater chan 20 degrees.

Strip mining first started before World War I, but it did not become a
significant technology for mining coal until after World War II- By the
early 1960s, more than 30% ofthis country*s coal was produced by surface
mining. Although 50% of the country*s coal is now obtained by surface
mining, it has been estimated that only 5% of the estimated 3 trillion tons
of coal resources in the Onited States is close enough to the surface to lend
itself to stripping procedures.

Compared to underground methods, surface mining offers distinct
advantages. It provides safer working conditions, usually results in a more
complete recovery of the deposit (90% recovery in area stripping vs- 55%
recovery in underground mines), and is generally <cheaper in terras of
cost-per-unit of production. The Bureau of Mines estimates 197> f.o.b. mine
values for coal as follows:

Eastern surface=518/short ton

Eastern underground=%$20/short ton
Midwestern surface=J11/sh >t. ton
Midwestern underground=S12-13/short ton
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Environmental costs of stripping, however, are high. It has been
estimated that surface mining destroys outdoor recreation resources worth $35
million a year. Hater supplies are polluted through acid drainage, farm
lands are adversely affected, and natural beauty is degraded.
Environmentalists feel that much of this strip mining is unnecessary. A new
underground mining technology called longvall mining, developed in Western
Europe, permits 80-95% recovery of coal, a rate equal to that of area surface
mining.

During the debate surface mining proponents conceded that stripping
produces environmental damage in the short term; but, they argued that it can
be limited and repaired through reclamation. Estimates for the cost of
thorough reclamation range from just a few cents to several dollars per ton
of coal, depending upon the degree of reclamation and the total tonnage of
resource removed from a given area (reclamation costs per ton are extremely
sensitive and inversely proportional to the thickness of the coal wvein) .
Reclamation 1is more feasible and less costly for area mines in rolling or
flat land than for contour mines in mountainous or hilly terrain. This could
presage a shift in strip mine op" rations from the eastern Appalachian coal
fields to the central and western fTields. However, dt?* Environmental
Protection Agency has indicated that the feasibility of adequate reclamation
in the semiarid western lands has nor yet been demonstrated satisfactorily.

In the Onited States, meaningful reclamation 1is being done for jost
currently mined lands, following the pattern of success reported 1in Great
Britain and West Germany. In a recent report to the Senate Committee on
Interior and Insular Affairs, however, the Council on Environmental Quality
calculated that of the four million acres of land! that have been disturbed by
surface mining to date, more than half of them lie unreclaimed- Since much
of this land was disturbed prior to the promulgation of any Stace surface
mining regulations, the companies involved are no IcngoF liable for 1its
reclamation.

At issue in the surface mine debate is who should regulate the mining and
reclamation process. Until recently, surface mining was relatively
unregulated, although reclamation laws were on the uooks in most States by
the early 1960s. Environmental lobbies feel that State Jlaws are [largely

unenforced, ambiguous, hampered by lack of funds and personnel, and, in
general, too limited 1in coverage to providea comprehensive remedy for the
problem. Advocates oi: stripping, in contrast, feel that Federal rules would

undermine State and lo;al authorities that propose rational growth and land
development.

Another issue arises from the fact that 40% of the coal deposits are on
lands where the Government owns the mineral rights. (Moreover, these lands
contain 85% of the supply of environmentally desirable, low-sulfur coal.)
Coal and utility companies began buying up leases on coal rights in the
Northern Great Plains in the mid-1960s. Thus, re-examination of Federal
leasing policies for coal is crucial.

There has been strong public and <congressional support for Federal
legislation to control strip mining. Congress experienced extended deT js 1in
trying to pass a strip mining bill. Control bills were introduced as early
as 1940, and have been introduced 1in every Congress since 1960. In 1972, the
House passed a bill, but the Senate aid not act. In December 1974, a surface
mining bill, S. 425, was finally agreed upon by both houses, but was pocket
vetoed by President Ford at the end of the 93d Congress. The President
contended that the legislation would hinder coal production and be
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inflationary- Since the fuel shortages have prompted a vreappraisal of
surface mining legislation, the Pord Administration was concerned that any
restrictions on surface mining will impede increased <coal production. The
issue, then, 1is one of balancing energy needs and environmental costs.

Action on the surface mining issue 1in the 94th Congress included the
introduction of several new bills, some of which were virtually identical to

the joint conference bill, S. 425, of the 93dCongress. Bills S. 7 andH.R.
25 were the reintroduction of S. 425 (93d Congress) . S. 652 and its
companion bill H.R. 3119 were the Administration®s proposals. In a statement

issued by the Administration, 27 changes in the joint conference bill (S.
425; 93d Congress) were suggested; 8 of them were <classified as critical-
A ong these 8 changes were decreases in the per-ton tax on mined coal to
e .cablish an abandoned lands reclamation fund, changes in the streanm
siltation standards, aLd definition of certain ambiguous terms in the joint
conference bill and its successors, S. 7 and H.R. 25.

Secretary of the Interior Rogers C.B. Morton offered a statement on S. 7
and H.R. 25 to the House Interior Committee on Peb. 18, 1975 in which he
estimated coal production losses to be from 48 to 141 million tons during the
first full year of implementation of either strip mining bill. The same
statement was presented to the Senate Interior Comaitcee on Feb. 20, 1975 for
Mr. Morton by Assistant Secretary Jack Carlson.

Markup sessions for S. 7 and H.R. 25 were held during the week of Feb. 24,
1975. A joint conference met to consider the bills on Apr. 16, 18, 23, and
finished their work Apr. 29. The joint conference bill then went before the
House and Senate for final approval.

Major provisions in the surface mining regulation, proposal included the
following: (D) <ilowance of surface mining in alluvial valley floors, where
such activities will not jeopardize irrigated agricultural activities; ©
prohibition of surface mining in National Forests; (3) imposition of a tax in
the amount of 35 cents/ton on surface-mined <coal and 10 cents/ton on
deep-mined coal, for the establishment of an abandoned mine reclamation fund;
(4) exemption of anthracite coal mines from the provisions of the bill; and
(15 elimination of special unemployment compensation for persons dislocated
from their jobs Dby the administration and enforcement of the bill"s
provisions.

On May 20, 1975, President Ford vetoed H.R. 25, the Surface Mining Control
and Reclamation Act of 1975, citing unacceptable levels of Jost coal
production and unemployment as two of the primary reasons for returning the
measure to Congress. Sponsors of the bill asked Administration officials to
appear on June 3, 1975, before a Joint Committee consisting of members of the
House Subcommittee on Mines and Mining and the House Subcommittee on Natural
Resources. The Administration was asked to verify these projected
unemployment and production loss figures. Members of the Senate Subcommittee
on Natural Resources were invited to participate in the proceedings.

On June 11, 1975, H..R. 25 receiv"d override consideration in the House.
The major issue in the consideration was the accuracy of the Administration®s
assessment of the potential impact of the legislation on coal production and
industry employment, which had been offered in testimony before the House
Interior Committee, June 3, 1975, by Secretary of Interior Morton and PEA
Administrator Zarb. Although Administration officials were unable to
substantiate their impact estimates to the satisfaction of many members, the
Committee was unable to produce figures to refute those of the
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Administration. The floor debate concluded with neither the proponents nor
opponents of the bill being able to prove their own inpact estiaates or
disprove those of the opposition- The final vote narrowly failed to post a
two-third#s majority to override the Presidents veto. The vote was 278 to
143, with 1 voting "present,n and 12 not voting.

On Feb. 24, 1976, the House Interior Committee voted 28 to 11 to report
H.R. 9725, the Surface Mining Control and Reclamation Act, to the full House.
The bill was virtually identical to H.R. 25, its predecessor of the 94th
Congress, 1st session, which was vetoed by President Ford. Technical changes
by the Committee were made to correct typographical errors in the bill and
the language of Section 510 (b) (5), which vrestricted mining 1in alluvial
valley floors west of the one hundredth meridian west longitude., was altered
to exclude mines producing coal in commercial quantities one year prior to
the date of -enactment from the provisions of the Section. Further
consideration of H.R. 9725 was tabled by the House Rules Committee on Mar.
23, preventing the bill from being considered by the full House* The action
was seen as a major victory for the Ford Administration and the coal
industry, which have fought congressional efforts to institute Federal
standards to govern the reclamation of lands disturbed by the surface mining
of coal.

Senate legislation — 96th Congress
S. 1403 (Mr. Jackson, by reguest)

As introduced: Legislation to amend the following section of the Surface
Mining Control and Reclamation Actr P.L. 95-87.

Section 502(d) extends the maximum period during which the State or
Federal regulatory authority shall process ?.nd grant or deny a surface mining
permit from forty-two to forty-nine months;

503 (a) extends the period for submission of State programs to the Federal
agency from 18 to 31 months;

504 (a) extends the period forthe promulgation and implementation of a
Federal program for a State from 34 to 4lmonths following the date of
enactment of the Act.

Strikes the following sentence from the Act: "If State compliance with
clause (1) of this subsection requires an act of the State Jlegislature, the
Secretary may extend the period of submission of a State program up to an
additional six months."

In action on the bill, the Senate Energy and Natural Resources Committee
made the following changes including the controversial "Rockefeller"”
amendment:

The 42-«onth period contained in section 502(d) of the Act was extended
from the originally proposed 49 months to 54 months;

The 34-month period contained in section 504(a) of the Act was extended
from the originally proposed 41 months to 46 months.

"Rockefeller" amendments:
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Strike the following Jlanguage from sections 503(a)(7) and 701 (25):
503(a) (7) strike the phrase "regulations issued by the Secretary pursuant
to"™; 701 (25) strike the phrase ™"and regulations 1issued Dby the Secretary
pursuant to this act."”

The "Rockefeller™ amendments would allow the State to assume enforcement
of surface mining reclamation by promulgating regulations that are consistent
with the provisions of the Act without those regulations being consistent
with the regulations promulgated by the Secretary of the Interior.

In the Committee* additional language was added to S. 1403 which allowed
for the implementation of a Federal Jlands program coincident with the
implementation of a State program pursuant to section 503 or a Federal
program pursuant to section 504 of the Surface Hining Act.

Minor changes were also made in the Title of the Act to accommodate the
proposed changes of the "Rockefeller"” amendments to sections 503 (& (7) and
701(25) .

All of the amendments made in Committee remained unchanged 1in Senate floor
action on the bill with the following exception:

Section 502 of the Surface Mining Control and Reclamation Act of 1977 was
amended by adding the following language:

"(@ Notwithstanding any other provision of this section, each Stcte
shall, to the greatest extent possible, have principal responsibility for the
inspection of mines during the period of time pricr to the submittal of State
plans for approval. Such responsibility shall remain with each State until
such tine as the Secretary shall furnish personnel assistance to the States
in carrying out this responsibility upon request of the State regulatory
agency."”

As amended, S. 1403 passed the Senate Sept. 11, 1979, and was referred to
the House Committee on Interior and Insular Affairs.

House legislation - 96th Congress

H.R. 4728: A bill to amend the Surface Mining Control and Reclamation Act
of 1977.

H.R. 4728 1is identical to S. 1403 (is introduced) and provides for
extensions of the deadlines for the submission of State programs and approval
of those programs, but does not provide for any changes in the Act that would
release the States from promulgating regulations consistent with those
promulgated by the Secretary of the Interior.

Latest Action

As of Oct- 10, 1979, the House Ir.terior Committee had scheduled no action
on either of the bills.

By request, the General Accounting Office examined several internal memos
of the Office of Surface Mining written during the period that S. 1403 was
being considered by the Senate- Many of these memos were printed in the
Congressional Record of far. 27, 1980, pages S3104 to S3115. The 1information
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in the neios suggests numerous improprieties by the Office of Surface Mining
including direct lobbying of Congress in order to defeat S. 1403, using
appropriated funds to muster support among several environmental
organizations against passage of the bDbill, and trying to influence
congressional support against the legislation by selectively allocating OSM
State contract funds.

The Department of Justice, at the request of Congress, has supplied the
Federal Bureau of Investigation with copies of the memos so that the bureau
might look into the possibility of criminal misconduct.

Regular-ion

Virtually all of the- provisions of S. 1403, passed by the Senate during
the first session of the 96th Congress and referred to the House Interior and
Insular Affairs Committee, are now attached as amendments to the Maritime
Tonnage Measurement Act (H.B. 1197). The amendments would eliminate the
requirement that the individual States, in order to assume primacy of surface
mining regulation within their boundaries, enact legislation that is
consistent with the regulations promulgated by the Secretary of the Interior,
through the Office of Surface Mining.Instead, the States would only be
required to provide regulation of theindustry which is consistent with all
of the provisions of the Federal Surface Mining Control and Reclamation Act
of 1977, P.L. 95-87. In addition to this change in the Federal law, three
other amendments to the surface mining law were included in H.R. 1197. The
first was intended to further protect alluvial-valley floor areas in the
Western Onited States, the second to protect prime farmland in the Midwestern
and Eastern part of the U.S., and the third wouldallow surveyors to be
eligible to prepare the miningand reclamation plans, in addition to
registered professional engineers and geologists, which 1is currently the case
under the existing law.

LEGISLATION
P.L. 95-87 (H.R. 2)

Regulates surface coal mining operations through a permit program
administered by the Secretary of the Interior. Reguires applicants to meet
minimum environmental protection performance standards. Allows States to
establish surface mining control programs at least as stringent as minimum
Federal standards. Includes provisions v.o fund mineral resources research
programs and to provide for reclamation cf abandoned mine sites.

H.R. 2 was reported, with amendment, by the Committee on Interior and
Insular Affairs on Apr- 22, 1977. Passed the House, amended, on Apr. 29,
1977, by a vote of 241-64. Passed the Senate, amended, in lieu of S. 7, on
May 20, 1977, by a vote of 57-8. Signed into law (P.L. 95-87) on Aug. 3,
1977.

As it was introduced, H.R. 2 was very similar to H-B. 13950, the last bill
to receive any action in the 94th Congress. Amendments were made by the
House Interior Comwittee to five of the seven titles in the bill. The most
substantive changes were made to Title 5, including the following:

1. Section 503(a). Non-Federal land.
This subsection was amended to make it clear that a
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State normally has jurisdiction over surface mining on
non-Federal lands under the Act unless the State enters into
an agreement with the Secretary to exercise jurisdiction
over Federal coal pursuant to sections 521 and 523.

This section remained essentially the same in the final version of the bill.
(This language 1is also consistent with tenative arrangements which have been
made between the States of Wyoming and Colorado and the Department of the
Interior.)

2. Section 510(b) (3). Hydrologic impacts.

Under H.E. 2, prior to approval of a permit application,
the regulatory authority is to make an assessment of the
cumulative hydrologic impact of all mining in the area
of concern. The committee amendment clarifies the test
to be applied to this review. The words "sigrificant
irreparable offsite” damage have been deleted in favor of
language that specifies that the mine is to be designed to
prevent damage to the hydrologic balance outside the permit
area.

The language in the final version of the bill is essentially the same.

3. Section 510(b) (5)- Alluvial valley floor modification.
H.R. 2 and the committee amendment contain a prohibition

on mining of alluvial valley floors- areas of agricultural
significance in the Western United States— 1in certain
circumstances. In addition to adding clarifying language
in subsection (A) . the committee amendment 1incorporates
the test that operations off alluvial valley floors but
afffcct water systems that supply such valley floors should
“hot materially damage”” the supply systems. The phars”
Mnot adversely affect”” was deleted 1in order to avoid a
possible interpretation that any operation off an alluvial
valley floor may have some adverse effect on the water
system that supplies an alluvial valley lloor.

The language 1in thefinal version of the bill is essentially the sane.

4. Section 510(b) (6). Surface owner consent over privately
owned coal.

The committee amendment includes a new condition for
permit approval designed to assure that coal rights which
have been served from the surface estates will not be
surf, e mined unler > the parties to the severance, or the
surface owner or his assignee, contemplated that the coal
would be extracted by surface mining methods.

The language 1in thefinal version of the bill is essentially the same. (This
provision of the bill 1is designed to abrogate the rights of companies with
coal rights under the broadform deeds now 1in existence 1in seme of the
Applachian states.)

5. A new subsection 515(b) (7) was adopted which specifies
certain standards concerning soil preservation and
reconstruction by horizons. These standards apply only to the
highly productive prime agricultural lands which have been
and are being used for agricultural production. The standards
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are designed to assure full reclamation of the natural
productivity of these lands.

The language in the final version of the bill is essentially the same.

6. The committee amendment to subsection 515(c) removed the
variance procedure for aountaintop mining operations,
reduced the economic, land development and other tests
required as justification for such an operation and broadened
the applicable post-mining land use to include all types of
agriculture. The subsection specifies that a permit is
reguired, and this 1is tho same permit required under sections
507 and 508 and the same hearing and other procedures apply.
7. The committee amendment deletes the discretionary capability
of mine operators on steep slopes to place the spoil from
the first short cr initial block rut on the dovnslope
immediately below the bench.

The language in the final version of the bill is essentially the same. The
final language further requires that the placement of excess spoil Dbe
designed by a registered engineer 1in conformance with professional standards.

8. Section 520 (d). Attorney"s fees related to citizen suits.
The committee amendment authorizes the award of attorney *s
and expert witness fees to any party to tne litigation.

The language in the final version of the bill is essentially the same. The
provision also requires that in cases where a temporary restraining order to
preliminary injunction is sought, the court may require the filing of a bond
or equivalent security in accordance with the Federal Rules of Civil
Procedure. This requirement could act to discourage the filing of frivolous
suits.

9- Se ion 522 (@ () - The designation of "grandfather™*.
uoth H.R. 2 and the committee amendment require implementation
of a system for designated areas unsuitable for surface
coal mining. H.R. 2 "grandfather™ existing operations and
those for which there were substantial legal and financial
commitments prior to September 1, 1?74. The applicability
of the grandfather to operations where there has been
a substantial legal and financial commitment is updated
to January 4, 1977, in the committee amendment.

The language in the final version of the Dbill is essentially the same- As
finally passed, F.R. 2 exempts operations for which a substantial legal or
financial committment were made prior to January 4, 1977.

10. Section 522(e). Mining in national forests

The committee amendment includes an exception to H.R. 2#s
prohibition of coal strip mining in national forests.
Onder the committee amendment, surface coal mining operations
may be permitted on national forests lands, without significant
forest cover *est of the 100th meridian if the Secretary
determines there are not other specified values incompatible
uith surface mining and the Secretary of Agriculture
determines that surface mining 1is in compliance with
certain specified laws. Surface operations and impacts
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incident to an underground coal nine are permitted.
Surface mining 1s prohibited within the boundaries of
the Custer National Forest.

The language in the final version of the bill is essentially the ssise.

11. Section 701(2). "approximate original contour".

The definition of "approximate original contour™ is
modified in the committee amendment to establish clearly
that the concept includes the terrace shaping of the
spoil and leaving access roads.

The language in the final version of the bill is essentially the same.

The following is a list of the more significant flocc amendments to the
Surface Mining Control and Reclamation Act, H.R. 2.

1. ADOPTED: The Secretary of the Interior is reguired to
return 50% of the Federal reclamation fee on mined coal to
the State where the coal was mined; whereas the bill originally
gave him discretionary authority to do so.

2. ADOPTED: Reclamation funds can be used to prevent acid
water damage and Indian reservations are eligible to use
reclamation funds in the same manner as States.

3. ADOPTED: The authority of the Secretary of the Interior
to designate lands as unsuitable for non-coal mining 1is
limited to lands within the National Forests rather than all
public lands.

4. ADOPTED: Informal conferences are permitted, instead of
mandatory public hearings, on objections to mining permits.
5. REJECTED: A 5-year moratorium on strip mining on prime

agricultural lands was to be imposed and a study conducted
of farmland reclamation techniques.

6. ADOPTED: Mining is permitted in alluvial valley only for
mines actually in commercial production in the year preceding
enactment of the bill.

7. ADOPTED: Public hearings are required within 110 days after
an operator receives a cessation notice.

S. 7 (Metcalf et al.)

Regulates surface coal mining operations through a pernmit program
administered by the Secretary of the Interior. Requires applicants to meet
minimum environmental protection performance standards. Allows States to

establish surface raining control programs at least as stringent as mxnimum
Federal standards.

Establishes an Abandoned Mine Reclamation Fund to reclaim lands formerly
used in mining operations. Introduced Jan. 10, 1977; referred to the
Committee on Interior and Insular Affairs. On May 20, 1977, the measure was
indefinitely postponed in the Senate and H.R. 2 was passed in lieu.

The following is a summary analysis of the Senate version of the Surface
Mining Control and Reclaaatiou Act of 1977 (S. 7). Changes made by the
Senate Committee on Energy and Natural Resources to the bill, as it was
introduced in the Senate, included the following:

1. As introduced, S. 7 contained a very controversial provision labeled
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the "Mansfield amendment,"” which imposed the following vrequirement on the
regulatory authority* in instances where the ownership of the surface of
Western lands was privately owned and the coal jJsubjacent to the land was
federally owned, the bill would have prohibited the leasing of the federally
owned coal, even in instances where the surface owner would have granted his

permission. This provision was changed in committre markup to allow the
operator to mine Federal coal under private surface if the written permission
of the surface owner is first obtained. The mendaent also “eguired the

Secretary of the Interior to avoid, wherever possible, leasing lands for coal
development if the owners of the surface expressed a preference against the
leasing of any such lands for surface coal raining. The language in the t. nal
version of the bill is essentially the sane as that in the reported version.
Section 714 of the bill requires the written permission of the surface owner
or the deposit of the appraised value of the surface owner®s interest in the
Onited states district court by the lessee and the final execution of the
settlement of the rights of the two parties.

2. Section 402 of the bill, as introduced, contained the provisions for
the initial regulatory procedures. This section outlined the timetables for
compliance with the provisions of the legislation. As introduced, the bill
contained no exeojptiOLS for mine operators regardless of the size of their
operations. In an amendment to the Dbill, the Senate Committee on Energy and
Natural Resources included a variance for small and intermediate sized
operators which, in effect, stated that these operators, if they were not
producing in excess of 200,000 tons of <coal annually, would not have to
comply with the provisions of the bill until 30 mentits from the date of
enactment. This amendment was altered 1in floor action 1in thefollowing
manner: Instead of allowing the mine operators 30 months to comply with, tha
requirements of the legislation, it only allows .he® 24 months and the
exemption itself would be extended only to operiite,s producing 100/G0O"CY tons*
or less of coal annually.

3. As introduced, S. 7 contained stringent provisions regarding the
restoration of the approximate original contour of the land. In instances 1in
which a company was engaged in mountaintop removal, this section of the bill
did allow the mine operator to vary fro the standard requirements of the
legislation to the extent that the mined area could e graded to a gently
rolling topography wilh inward drainage except at specified points, and the
land could be used for -either agricultural purposes or for industrial,
commercial, residential, or public facility uses, Kk / such action,however,
did require the issuance of a variance by theregulatory authority. In che
reported bin, the mine operator is not required to obtaxn a variance 1in
order to * claim the mined area with this post-mining Jland wuse in mind-
Onlike the original bill, the reported version does not require that in order
to qualify for such a variance, the permi t area must have been included Iin a
land use plan prior to the actual mining. The language merely states that
the reclaimed area must be "capable™ of supporting post-mining agricultural,
industrial, commercial, residential, or public facility uses...."

4. The original language of S. 7 westablished a reclamation fund for
abandoned lands which, would have been generated by levying a tar on coal
produced on Federal lands. The asount of the tax was originally z <ce”s/ton
of Federal coal produced by surface mining methods and 15 cents, of
Federal coal produced Dy underground methods. This requirement was ranged
by the Committee in the following manner: the funds for the establishment of
the abandoned mines reclamation fund are to be established by a tax of 35
cents/ton for all coal produced by underground mining methods, or 10% of the
value of the coal at the mine as determined by the Secretary, whichever 1is
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less. No reclamation fee 1is assessed on lignite production. The language 1in
the final version of the bill is the same as that in the report.

5. In an amendment to Section 416 (Surface Effects oi Underground
Mining), the Committee added a provision which called upon the Secretary of
the Interior, when promulgating the .cules and regulations directed toward the
surface effects of underground mining, to consider the distinct differences
between surface coal mining aud underground coal mining. Language was also
added which stated that any rules and regulations issued pursuant to the Act
should not be in conflict with or supersede any provision of the Federal Coal
Mine Health and Safety Act of "969 and the Secretary would be further
required to obtain the written covcurrence of the head of the department
uhich administers the Mine Safety Act prior to issuing any regulations. The
committee amendment was retained i1 the final version of the legislation.

6. As introduced, S. 7 contained language that mining operations west of
the 100th meridian would not be pe.raitted if any such mining would have
"substantial adverse effect on alluvial valley floors underlain by
unconsolidated stream laid deposits where farming can be practiced in the
form of irrigated, flood irrigated, or naturally subirrigatect hay meadows or
other crop lands (excluding undeveloped range lands), where such valley
floors are significant to the practice of farming or vranching operations,
including potential farming or ranching operations if such operations are
significant and economically feasible.”™ Although this language was retained
in the committee vreport, Tfurther Jlanguage was added that provides an
exemption to this provision for mining operations which had produced coal in
commercial quantities in the year preceding the enactment of the Act or those
mining operations for which a substantial 1legal cr financial committment had
been made vcior to Jan. 1, 1977. This; language nas essentially unchanged by
subsequent xloor action by the full Senate.

7. T° f the timetables forcompliance which were established in the
original ven>. of a till were lengthened by the Committee during markup.
As reported, the *11 requires, under Section 402, that all State-regulated
surface coal mining operations comply with the provisions of the
environmental protection performance standards within 6 months e\fter the date
of enactment of the Act. As introduced, the bill required compliance upon
the date of its enactment. Under Section 403, each State wishing to assume
the exclusive jurisdiction over the regulation of surface mining operations
is given 10 months, to demonstrate, through the submission of a State program,
that it has the capability of carrying out the provisions of this Act. Under
Section 404, the Secretary shall have approved or disapproved a State program

within 6 months following the date xhat the program was submitted to him. It
the Secretary disapproves a State program, in whole or in part, the State
shall have 60 days to resubmit a revised program to the Secretary. The

Secretary shall i jpleaent v Federal program for a State no [lat.er than 30
months after the date of t”a :tment if the State fails to submit 1its own
p-ogram within !8 months after thedate of enactment or fails to resubmit an
acceptable program within 60 _days following the disapproval of its initial
program. The Secretary may extend the period for the submission of a State
program up to six months. (Sections 403 and remained essentially the
same as the introduced version.)

8. As S. 7 was introduced, the approval of the State progranms,
promulgation of Federal programs, or the implementation of the Federal lands
programs pursuant to the provisions of the Act would_have constituted a major
action within the meaning of Section 102(2) (C) of the National Environmental
Policy Act of 1969. This provision of the Surface Mining Control and
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Reclamation Act was changed by the Committee in markup, therefore any such
action pursuant to the legislation does not constitute a aajor action under
":he aforementioned section of the National Environmental Policy Act of 1969.
The language contained in the committee report was vretained 1in the final
version of the bill.

9. in the original Senate bill, the following amounts would have been

granted to the States for the purpose of assisting such States in developing,
administering, and enforcing State programs under the act: The first year -

80% of the total costs incurred; the second year — 60% of the total costs
incurred; the third and fourth years - 40% of the total costs incurred. (No
assistance after the fourth vyear.) This provision was changed by the
Committee during markup in the following manner: The percentages of the
costs assumed by the Federal Government during the Tfirst and second vyears
remains the same. In the third year and each year thereafter, the Federal
Government assumes 50% of the cost of the aforementioned actions by the
States. The language contained in the Committee report on S. 7 was vretained

in the final version of the bill.

On Thursday, June 30, the Senate and House conferees completed action on
H.R. 2. Among their actions, the conferees:

Adopted House language on Title VI — Designation of Lands Unsuitable for
Noncoal Mining - after deleting language relative to national forests.

Adopted H iuse language limiting research institutes to coal research.

Adopted a reclamation fee on lignite of 2% of the value of the coal at the
mine or 10 cents per ton, whichever is less.

Agreed that inspections during the interim program be perfi med without
advance notice but that the Secretary has discretionary a.hhority to have
them made.

Adopted House language to assure that grandfather permit renewals for
operations in existence on alluvial valley floors are for the life of the
operations.

Agreed to delet.; language requiring that notice of 1inspection be given to
State and county governments.

Agreed to require inspections at leastonco every 6 months during the
interim program.

Agreed to language requiring States to comply with "rule:; and regulations
issued by the Secretary pursuant to this Act."

Adopved language that requires the regulatory authority to issue a pernmit
for mining on prime farmland after making a finding 1in writing that the
applicant has the technological capability to restore the mined area within a
reasonable time to "equivalent or higher levels of yield as non-mined prime
farmland soils in the reconstruction standards™ in the Act.

Adopted House language on surface owner protection in
federal-coal/private-surface situations.

Adopted House language relative to a study of Indian lands, with a proviso
that the jurisdictional states of such lands will not change during the
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Adopted language relative to private-coal/private-surface situation that
if the land conveyance "does not expressly grant the right to extract coal by
surface mining methods, the surface/subsurface legal relationships shall be
determined in accordance with state law.” Also agreed to Jlanguage stating
that the regulatory authority 1is not expected to adjudicate property rights
disputes.

Adopted essentially the Senate definition of prime farmlands.
Adopted House language on special bituminous coal mines.

Adopted essentially the Senate language on alluvial valley floors,
including the W.ullop amendaent on land exchanges. Also adopted a proviso on
land exchanges where fee coal is involved.

Adopted the Senate grandfather clause for prime farmlands. Also adopted
language making prime farmland provision effective upon enactment.

Adopted language reguiring highwalls to be covered, but permitting spoil
to be placed on the bench under the same conditions as are provided in the
mountaintop provision.

Adopted language in Section 711 - Experimental Practices - to allow
private, commercial, industrial, and residential post-mining land uses to be
experimented with in highwall areas.

Adopted House language to permit mining within 500 feet of active or
abandoned underground mines if approved by the regulatory authority and MESA.

Adopted Senate language permitting the vregulatory authority to pernmit
retention of natural Dbarriers part of the reclamation performance
standards.

Adopted Jan. 1, 1977, as effective date of legislation.

Agreed t.o language reguiring daily door-to-door notice of blasting.

Agreed to strike language that would have permitted the Secretary to
deduct a penalty from an operator™s performance bond.

Adopted Senate language in subsection 521(a) (h) relative to shutdown
orders.

Adopted language making the Secretary®"s actions relative to approval of a
State program of promulgation of rules and regulations subject to judicial
review in the District Courts.

Adopted language to allow the Secretary to award attorney"s fees 1in cases
he decides.

Agreed to delete language making the provision on designation of areas
unsuitable for surface coal mining applicable to national forests in Alaska.

Adopted Senate langi ige regarding Secretary®"s authority to -enforce State
programs.
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Agreed to language to assure that workers* compensation laws are not
affected by the Act.

Adopted Senate language to allow a sliding scale for cost-sharing with the
states.

Agreed that lands controlled by the Tennessee Valley Authority would be
considered federal lands for the purposes of the bill.

H.R. 4018 (Evans of Delaware)

Sections 138 and 139 amend Title VIIlof the Surface Mining Act and
increase the nuuer of coal research laboratories from 10 to 13, with
attendant increases in author-ned funds. IntroducedFeb. 24, 1977. Reported
from the Committee on Ways and Means  (H.Rept. 95-429) on June 16, 1977.
Measure passed House, amended, on July 18, 1977. Measure passed Senate,

amended, on Oct. 6, 1977. House agreed to Senate amendment, with amendment,
on October 13, and conferences were scheduled in both Houses.

S. 2672 (Ford et al.)
Increases assistance- to small mine operators from $150 million to $245

million over the next 15 years. Introduced Mar. 6, 1978; referred to the
Committee on Energy and Natural Resources.

HEARINGS

U.S. Congress. House. Committee on Interior and msular Affairs.
Subcommittee on Mines and Mining. Regulation of strip mining.
Hearings, 92d Congress, 1st session, on H.R. 60 and related
bills. Washington, U.S. Govt. Print. Off., 1972. 890 p.

Hearings held Sept. 20...Nov. 30, 1971.

U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Regulation of surface mining operations. Hearings, 93d Congress,
1st session, on S. 425 [and] S. 923. Mar. 13-16, 1973 .
Parts 1 and 2. Washington, U.S. Govt. Print- Off_., 1973.

1410 p.
U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Subcommittee on Minerals, Materials and Fuels. Coal surface

mining and reclamation. Hearing, 93d Congress, 1st session.
Apr. 30, 1973. Washington, U.S. Govt. Print. Off., 1973.
05 p-

Surface mining. Hearings, 92d Congress, 1st session, on §. 77,
S. 630, S. 993, S. 1160, S. 1240, S. 1498, S. 2455, and S. 2777;
pending surface mining legislation. Parts 1 and 2.

Uashington, U.S. Govt. Print. Off., 1972. 882 p.

Surface mining. Hearings, pursuant to S. Res. 45; a national
fuels and energy policy study, 92d Congress, 1st session on
S. 2777 and S. 3000. Peb. 24, 1972. Part 3. Washington, U.S.
Govt. Print. Off., 1972. p. 883-1173.
"Serial no. 92-13"
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gEPORTS_AND_CONGRESSIONAL<DOCUHEHTS

U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Coal surface Mining and reclamation. Washington, U.S. Govt.
Print. Off., March 1973. 143 p.

At head of title; 93d Congress, 1st session. Committee print,
"Serial no. 93-8(92-43)""

Factors affecting the use cf coal in present and future
energy markets. Washington, U.S. Govt. Print. Off., 1973.
43 p.

At head oftitle: 93d Congress, 1lstsession. Committee
print.
>Serial no. 93-9(92-441"

The issues related to surface mining. Washington, U.S.
Govt. Print. Off., December 1971. 255 p.

At head oftitle; 92d Congress, 1lstsession. Committee
print.

"Serial no. 92-10"

Legislative proposals concerning surface mining cf coal-
Washington, U.S. Govt. Print- Off., Sept. 1, 1971. 25 p.
At head oftitle: 92d Congress, 1stsession. Committee
print.

Surface Mining Reclamation of 1972; report to accompany
S. 425. Washington, U.S. Govt. Print. Off., 1973. 94 p.
(93d Congress, 1st session. Senate. Report no. 93-402)

U.S. Council on Environmental Quality. Coal surface mining and
reclamation: ar. environmental and economic assessment of
alternatives. Prepared at the request of Henry M. Jackson,
chairn an, Committee on Interior and Insular Affairs, United
States Senate, pursuant to S. Res. 45; a nati”™ il fuels and
energy policy study. Washington, U.S. Govt. Print. Off.,
1973. 143 p.

At head oftitle: 93d Congress, 1lstsession. Committee
prin\..
"Serial no. 93-8 (92-43)"

OTHER_COMRESSIONAL_ACTION

N/A

CHRONOLOGY_gF_RVENTS

03/06/78 - s. 2672 was introduced, which would increase assistance
to small mine operators from $150 million to $245
million over the next 15 years.

037/00/78 — Deadlines for compliance with the provisions of
the Act will become effective in May 1978. The
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Office of Surface lining has been unable to
establish its inspection and regulatory programs
due to lack of funding caused by a delay in
enacting a supplemental appropriations bill which
also contained the funding for the B-1 bomber.

12/13/77 - The Office of Surface Mining Reclamation and
Enforcement (OSM) 1issued its final interinm
regulations pursuant to the Surface Mining Law,
P.L. 95-87. Since then, the National Coal
Association, along with coal mine operators have
filed approximately 11 suits against the OSH
alleging that the regulations go beyond the intent
of the Law and have generated undue hardships,
especially for small mine operators.

08/03/77 - H.R. 2 signed into law (P.L. 95-37) .

07/21/77 - House conference report on H.R. 2 (H.Rept. 95-493) was
approved by a vote of 325-68.

07/20/77 - Senate conference report on H.R. 2 (S.Rept. 95-337)
was approved by a vote of 85-8.

06/30/77 - Senate and House conferees completed action on
H.R. 2 (see legislation section for details of
changes made in the bill) .

05/20/77 - The Senate passed S. 7 (57-6) . The Senate also passed
H.R. 2, after striking all provisions after the enacting
clause and inserting the language of S. 7.

05/10/77 - S. 7 reported to the Senate from the Committee on
Energy and Natural resources (S.Rept. 95-128).

05/05/77 - H.R. 2 discharged in the Senate by the Committee on
Energy and Natural Resources. The measure was held at
the desk.

05/02/77 - Surface mining bill S. 7 reported by Committee on Energy
and Natural Resources.

0h/29/77 - Surface mining bill H.R. 2 was approved by the House
(241-64).

04/26/77 - H.R. 2 was reported by the House Rules Committee

with an open rule allowing one hour of general debate.

04/20/77 - Markup of S. 7 by the Committee on Energy and Natural
Resources, with further markup tenatively scheduled for
Monday, May 2, 1977.

04/19/77 - H.R. 2 was reported from full House Interior Committee,
including the following changes:

I. The definition of “approximate original contour””is
modified in the Committee amendment to establish clearly
that the concept includes the terrace shaping of the
spoil and leaving access roads.
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2. Variances have been included in the bill to allow
mining in National forests under certain conditions.

3. A new subsection was added to the environmental
protection performance standards, which reguires the
reconstruction of or suitable substitutes for the
various horizons of soil in prime and unique
agricultural lands -

4. The regulatory authority will be allowed to use its
discretion when determining whether citizen complaints
are worthy of holding a public hearing.

5. Regarding alluvial valley floors, the Committee added
language that would prohibit mining in alluvial
valley floor areas of agricultural significance.
Furthermore, the Committee included language authorizing
the regulatory authority to restrict mining outside
alluvial valley floors but that could adversely
affect the water supply to any such valley floor.

The Committee ?imendment also contains an expanded
"grandfather clause”™ exempting certain operations in
alluvial valley floors if the operatio *re already
in effect and producing coal during thv ,-*ar preceding
the enactment of the Act or if large financial
commitments had already been made for the establishment
of such a mining operation.

6. Modifications have been made to Section 711 to allow
the Secretary of the Interior to permit experimental
practices in land reclamation providing that the
Secretary examines and approves each proposed plan
individually.

03/24/77 - House Interior Committee printed a revised version
of H.R. 2 - a committee print.
03/701/77 03/03/77 - Hearings held on S.7.
02722777 02/25/77 - Hearings held on H.R. 2.
02/08/77 - The House held its first day of hearings on its bill,

H.R. 2. Secretary Andrus was also ”“resent at these
proceedings and offered testimony very similar to that
offered to the Senate on the previous day. Also presei t

at the hearings was the Honorable Milton Shapp, Governor

of Pa. The Governor emphasized the fact that Pa.

presently has a law almost identical to the Federal
proposal and that the implementation of their law has not
caused any coal production Jlosses. Information, along

with a slide presentation, was also provided by Mr. William
Guckert, a state official in charge of coal mine reclamation.
Mr. Guckert suggested that it is entirely possible for
operators to restore economically the approximate original
contour and eliminate any highwall remnants.

o2/707/77 — The Senate held its first day of hearings on the bill,
S. 7. The primary witness at the proceedings was the
Honorable Cecil Andrus, the newly appointed Secretary of
the Interior. The Secretary emphasized that the new
Administration wants to cooperate in every way possible
with the Congress in establishing a strong, comprehensive,
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and workable surface mining bill. The Secretary suggested
some changes in the legislation including the elimination
of the "Mansfield amendment™ and changes in the language of
the provisions dealing with the alluvial valley floors in
the Restern coal mining stater.

01/10/77 -01/12/77 - The House Interior Committee held briefings on
the guestion of Federal regulation of surface mining.
Leaders of the coal mining industry attended. Participants

included Hr. lan MacGregor, an official of the National
Coal Association and Chairman of the Board of AMAX
Corporation and Mr. Edwin Phelps, President of Peabody Coal
Company, the Nation 3 largest producer. Also present were
representatives of various environmental groups and
organizations representing residents of coal raining
districts affected by mining.

09/15/76 - H.R. 13950 was denied a rule by the House Rules
Committee by a vote of 9-6.
08/31/76 - H.B. 13950 was reported by the House Interior
Committee.
03/23/76 - Further consideration of H.R. 9725 was tabled by the House

Rules Committee.

02/24/76 — The House Committee on Interior ard Insular Affairs
reported H.R. 9725, the Surface Mining Control and
Reclamation Act, to the full House.

12/04/75 - The House Committee on Interior and Insular Affairs voted
24-14 to put H.R. 9725, the new Surface Mining Control and
Reclamation Act on its Calendar. Action on the bill,
however, will not take place until the next session
of Congress, probably in January 1976.

06/10/75 - Motion to override veto failed of passage in the House,
278-143.

05/20/75 wm President Ford vetoed H.R. 25, the Surface Mining Control and
Reclamation Act of 1975.

04/16/75 - Joint Conference considered the surface mining bills,
Il.R. 25 and S- 7.

04/09/75 - A caravan of truckers, representing coal mining interests,
drove to Washington, D.C. from many of the Eastern coal mine
areas to protest the strip mining bills S. 7 and H.R. 25.
Upwards of 60 coal trucks circled the White House and
Capital with air horns blowing and carrying protest signs
and banners.

12/31/74 - Surface Mining * M, S. 425, was pocket vptoed.
12/16/74 - Senate agreed to S, 425 Joint Conference Report No.
93-1522.

12/13/74 - House agreed tc S. 425 Conference Report No. 93-1522.
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In the House, the Joint Conference Report failed under
suspension of the rules.

Conference Committee beaan meeting on H.R. 11500 and
S. 425.

The House passed H.R. 11500 by a vote of 298 to 81,
culminating six days of floor debate that began on July 17.
In the process, the house voted down H.R. 12989 by 156 to
255, and H.ii. 15000 by 69-336.

Full Conmittee on Interior and Insular Affairs completed
19 days of public markup on H.R. 11500, which began on
Feb. 20, 1974; the Committee reported it favorably, 26 to
15.

Joint Interior Subcommittees on Mines and Mining and on
the Environment reported a clean bill (H.R. 11500) to the
full Committee having held 29 days of public markupafter
Aug. 2, 1973 on a new bill (Draft Ho- 3)

The Seriate passed S. 425 by a vote of 82 to8.

The Senate Committee on Interior and Insular Affairs
completed 10 days of public markup on S. 425.

The Senate Interior Committee unanimously reported S. 630,
but the 92d Congress adjourned before rhe Senate took any
action on it.

The Senate Committee held three days of hearings on coal
policy issues, which included the potential impact of Federal
Surface mining legislation on coal development.

Joint Subcommittee couplet.ed six days of hearings, which
had begun on Apr. 9, 1973.

Joint Interior Subcommittees inspected Western coal
surface mining sites. This continued the April 1973
inspection of coal surface nines and reclaimed areas in
the Eastern States.

The Senate Interior Committee held hearing on report of
Council on Environnental Quality, entitled "Coal Surface
Mining and Reclamation- An Environmental and Economic
Assessment of Alternatives."”

The Senate Interior Committee held four days of hearings on
S. 425, S. 923, S. 1163, S., 1185, S. 1612, and S. 946,
beginning on Mar. 13.

The House passed H.R. 6482 by 265 to 75, but the 92d Congress
adjourned before the Senate took any action on its bill.
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LEGISLATIVE SUMMARY

SB 843 "An Act rela.ting to surface coal mining and the surface
effects of underground coal mining; and providing for
an effective date."”

The bill proposes to add a new chapter to AS 41..

Sec. 41.45.010 Basic finding that the state is best able to regulate
surface coal mining and reclamation under the U S. Surface
Mining Control and Reclamation Act of 1977 The purposes
of the bill include: assuring the responsible extraction of
coal, the reclamation of coal mining areas, protecting the
rights of surface owners, minimizing degradation of land and
water and assuring appropriate public participation in the
regulatory process.

.020 Vest juri.sdiction over surface coal mining and reclamation
operations 1in the Commissioner of the Department of Natural
Resources.

.030 Enumerates general duties, including adoption of regulations,
issuing permits, holding hearings, 1issuing orders, 1inspections,
prepare reports, receive grants, participate in tht abandoned
mine land nrogram, roordination and cooperative agreement
with other agencies

.040 Regulations adopted or permits issued may vary for a particular
condition, type cf coal, or area of the state.

,050 Employees administering or a private contractor may not have
a direct or indirect financial interest 1in an underground
or surface coal mining operation. Prescribes a designation
of a class A misdemeanor 1if a person knowingly violates this
section. (NOTE: $5,000 fine and a jail sentence of one year).

.060 Requires coal, mine operators to apply for a permit to conduct
surface coal mining and reclamation operations beginning 8
months after approval of the state"s program.

Ef the Alaska program is disapproved and the federal program

has not been promulgated, existing operations which comply

with the federal statute may continue. Permits which lapse
during this period will continue in full force until promulgation
of a federal program.

.070 Permits will be issued for five years. The Commissioner can
issue a permit for a lenger period if the applicant shows that
it is necessary in order to obtain financing for equipment or
to open the operation.

A permittee is required to commence operations within 3 years
after the permit 1is issued. This can be extended if the
permittee show litigation 1is precluding commencement

of operation or threatens substantial economic loss or for
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reasons be",end the control, fault, negligence of the permittee.
If the coal is to be mined for use in a synthetic fuel facility
or specific major electric generating facility, surface mining
is considered to have begun at. the time construction of the
facility 1is begun.

080 Provides that permits carry a right of successive renewal with
respect to areas within the boundaries of the original permit,
subject to a burden of proof on the opponents of renewal to
demonstrate that the operation 1is not in compliance with
regulatory requirements.

Renewals 1involving new land areas require the same procedures
and standards as apply to new permit applications.

Application for permit renewal must be received by the
Commissioner at least 120 days before expiration of the permit.

IfT the application 1is received at least 120 days before
expiration and the permittee has complied with the bonding
requirement the operation may continue under the permit after
the expiration date until a final administrative decision on
the renewal 1is made.

090 Allows the Commissioner to set a fee schedule for a new permit,
permit renewal, or transfer permit, applications; requires that
the fees not exceed the actual or anticipated costs of reviewing
the application.

100 Requires the public filing of permit applications and copies
of all materials fTiled under this chapter; with the exception
of designated confidential information.

110 Requires the Commissioner to adopt regulations relating to
the contents of permit applications consistent with the

requirements of the federal progranm. These must take 1into
account the unique mining and environmental conditions of
Alaska.

120 Establishes small operator assistance for certain laboratory
work at no cost. This 1is for operations which will produce
under 100,000 tons of coal annually.

130 Provides for public notice of pending applications for
surface coal mining and reclamation permits.

140 Allows a person who may be adversely affected by the proposed
operation, as well as federal, state or municipal agencies,
to file written comments and objections to the application
within 31 days. Such persons must request an informal conference
to discuss their comments or objections with the Department.

The Commissioner is required to issue a decision regarding
che permit application within 60 days of the informal conference,
or as provided in Section .180 below.
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Provides for formal hearings regarding the Commissioner”®s
decision on the permit application upon request of the

applicant or any person who may be adversely affected within

30 days after the request. The Commissioner may grant temporary
relief pending his final decision when circumstances warrant.

Requires that before a permit can be 1issued, the applicant

must furnish a performance bond conditioned on Tfaithful
performance of the requirements of this statute and the

permit. The bond must be sufficient to assure completion of
the applicant®s reclamation plan by the Department 1in the

event of a forfeiture. In lieu of a bond, the Commissioner may
accept cash or negotiable bonds or certificates of deposit

or the Department may accept a self-bond under future regulations
to assure Tfinancial solvency. The amount of the bond may be
adjusted for good cause, including changes affecting land

areas and costs of reclamation.

Contains provisions governing release of performance bonds.
The applicant must give notice of its request for release of
bond, and the Department must conduct an inspection and
evaluation of the reclamation work 1involved. Provides for
staged release of the bond, depending on the degree of
reclamation work completed and the Commissioner®s evaluation.
Persons whose legal interests may be adversely affected, and
governmental agencies, may file objections to the release of
bond and request a hearing, as may an applicant whose request
for bond release has been denied.

Requires the Commissioner to make a decision on a permit
application within 120 days after receipt, which may be
extended by an additional 60 days upon receipt of additional
information required for a decision. This section sets out
the basic criteria for approval of an application. A permit
may not be 1issued if the applicant 1is currently 1in violation
of environmental standards regarding surface coal mining
operation which it operates 1in the United States or if the
applicant has had a demonstrated pattern of willful violations
of this chapter.

Deals with revisions and transfers of permits. The Commissioner
is required to establish guidelines for determining the extent
of revision for all permit application requirements and
procedures, including notice of hearing.

A permit can not be transferred, assigned or sold without
written approval of the Commissioner. A successor may
continue the operation until the transfer application 1is
granted or denied and meets the requirements of this section.

Requires exploration activity to be conducted only according
to regulations adopted by the Commissioner. The regulations
must include provisions for reclamation of excavations, roads,
drill holes, and the removal of facilities and equipment.
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Under a coal exploration permit no more than 250 tons can be
removed without specific written approval of the Commissioner.

Within 120 days after the effective date of this chapter, the
Commissioner 1is required to propose regulations consistent

with the environmental performance standards of the Federal

law. The regulations promulgated under this chapter for both
surface coal mining and reclamation operations ar.d surface

effects of underground mining must include appropriate adjustments
to meet the conditions in Alaska.

Requires the surface effects of underground mining be regulated
in a similar fashion to surface coal mining operations. The
Commissioner can suspend underground coal mining activities

in populated areas 1if there is an imminent danger to the
inhabitants.

Provides the basic authority for the Department to inspect

and monitor operations. The Commissioner may require a permittee
to: make monthly reports, install, use and maintain necessary
monitoring equipment or methods and other information relating
to the operation as the Commissioner considers reasonable and
necessary. The Commissioner can inspect the operation. The
inspections are to occur on an irregular basis. Inspections
are to occur without prior notice, the 1inspector must notify
the permittee”™s representative, on the site, upon his arrival
and invite the representative to accompany him during the
inspection. The inspector is required to file a report

about the 1inspection.

Sets forth the Department®s basic enforcement authority. A
violation of this chapter or permit which causes imminent

danger to public health or safety or which threatens
significant, 1imminent environmental harm, requires the inspector
to issue a cessation order for the whole operation or that
portion causing harm. The order remains in effect until further
Departmental action. IT a violation cited does not cause
imminent danger, a notice of violation 1is 1issued.

Cessation orders and natices of violation are subject to
appeals and full due process hearings by persons who may

be adversely affected. The Commissioner 1is authorized to
request the Attorney General to institute a civl action
for relief. There are Drovisions governing judicial review

of these actions.

Provides for both civil and criminal penalties for violations

of this chapter and permits. Civil penalties are mandatory
for cessation orders (may not exceed $5,000), but discretionary
for notices of violation Willful and knowing violations are

class C felonies (NOTE: $50,000 fine and 5 years jail). Failure
to correct a violation during the period of time permitted by
the notice or subsequent extension requires a $750 per day
penalty.
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Requires the Commissioner to use competent and scientifically
sound data in determining lands unsuitable for all or certain
types of surface coal operations. It allows a person with a
legal interest which may be adversely affected to petition the
Commissioner to have areas designated unsuitable for all or

certain types of coal mining. Areas must be designated
unsuitable if the Commissioner determines that reclamation 1in
the area in question is not technologically feasible. There

are four discretionary criteria for designating land unsuitable.
Mining 1is prohibited in protected areas (subject to existing
rights); National Park System, National Wildlife Refuge System,
National System of Trails, National Wilderness Preservation
System, Wild and Scenic Rivers System, National Recreation
Areas, publicly owned parks, historic sites, 100 feet of public
roads, 300 feet of occupied dwelling, public building, school,
church, community or institutional building, public park or

100 feet of a cemetery.

Provision regarding abandoned mine lands in order to ensure
state participation in the federal Abandoned Mine Reclamation
Fund. The Fund is for the reclamation of land adversely
affected by past coal mining practices. Contains the
administrative authority to establish priorities, designate
eligible lands, submit reclamation plans and annual projects
to the Department of Interior and administer funds received.

Defines eligible lands as those which were mined or affected
by coal mining, left in an inadequate reclamation status, and
for which there is no continuing reclamation responsibility
under law.

Gives the Department power to enter onto property for
reclamation purposes. Does not create new rights of action
or eliminate existing immunities.

Authorizes the Commissioner to acquire abandoned mine areas

for reclamation purposes and to dispose of such property when:

it is necessary for successful reclamation, 1in the public
interest, serve recreational, historic, conservation, open space,

and to meet emergency situations. The Commissioner shall pay
the fair market value of the property. The Commissioner can
sell the property if it is suitable for industrial, commercial,
residential or recreational development. The sale has to be

consistent with any state and local land use plans.

Requires the Commissioner to place a lien upon state funded
reclaimed property for the increase in fair market value,
exempted are properties owned before May 2, 1977, the owner

aid not consent to, participate in, or exercise control over the
surface operation which necessitated the project. A person
affected by this section may petition for a hearing within

60 days after the lien is recorded.

Authorized the filling of voids and sealing tunnels with money
from the Abandoned Mine Land Fund.

Authorized emergency entry without prior notice onto land to
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abate an emergency which constitutes a danger to the public
health and safety

.340 The Commissioner may request the Attorney General to initiate
action for an injunction to restrain any interference with
the exercise of the right to enter or work described in
.270 - .340. Authorizes the State to construct and operate
plants for control and treatment of water pollution from
mine drainage in compliance with the Federal Water Pollution
Control Act.

.900 Specifies that the requirements of this chapter apply to
government agencies, 1including publicly-owned utilities.

.910 Exempts from this chapter extraction of coal for non-commercial
use of the land owner or lessee, commercial coal operations
which affect 2 acres or less and coal extraction as part of
government-financed construction.

.920 Authorizes departures from the environmental performance
standards for experimental practices of limited size and
which do not down grade the environmental, public health or
safety standards of the program. This provision needs
approval of the U. S. Department of Interior.

.930 Provides that this chapter does not affect a person®s water
rights and that any impairment of water supply must be
remedied by the operator.

.940 Provides authority for the Commissioner to require training,
examination and certification of blasters.

.950 Creates a civil cause of action on behalf of persons who may

be adversely affected by a failure to comply with the chapter
against both the state agencies and alleged violators. A

person commencing action under this section must give 60 days
notice and the action can only be filed in the judicial district
in which the operation is located,

.960 Provides that any provision of this chapter which the Secretary
of Interior determines to be inconsistent with the federal Act
is invalid. Also, requires the Commissioner to review all
changes made in the federal Act or regulations, and to make
appropriate recommendations as to whether or not the State
program should be changed.

.970 Provides that this chapter is not to be interpreted to modify any
existing state agency®"s powers over coal leases and exploration
permits, except as specifically provided by this chapter and
implementing regulations. This section also requires that the
provisions of this chapter are applicable to lands conveyed out
of federal ownership.
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.975 Is the severability clause.

.980 Makes the Administrative Procedure Act applicable to this
chapter unless otherwise provided.

.985 Cites the short title of the chapter as the "Alaska Surface
Coal Mining Control and Reclamation Act."

.990 Is the definitions section.

Section 2. Requires applications to be submitted under this
chapter within 2 months after the date the state program is
approved by the Secretary of Interior, and requires the
Commissioner to process such an application within 8 months
after the Secretary®s approval.

Section 3. Reserves the right of the state to contest the

constitutional or statutory validity of any of the regulations
issued under the federal act.

Section 4. Requires the Commissioner to adopt regulations
under the Administrative Procedure Act. The regulations
do not take effect until the effective date of Section 1.

Section 5. Provides that Sections 1 and 2 become effective
upon approval of the state program by the Secretary of
Interior.

Section 6. Provides that Sections 3 and 4 become effective

immediately.
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JAY S. HAMMOND, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES

POUCHM
JUNEAU, ALASKA 99811
OFFICE OF IHE COHHISSIOKEK PHONE:
March 26, 1982
To: Senate Resources Cc. ,
) pomj ) Ae -
From: Mark Wittow and Howard Roitman
Re: Amendment to SB 843 concerning the escrow of civil penalty

provision required by the federal Office of Surface Mining.

The following language would likely meet the concern expressed

by the Office of Surface Mining regarding the omission of prepayment
of a proposed civil penalty into escrow”as required by Section
518(c) of the SMCRA. The suggested language 1is patterned after

a similar provision in the approved Wyoming state program.

Page 32, line 25. Add to the end of paragraph (b) :

"If the person wishes to contest either the amount of the penalty
or the fact of the violation, the person must submit a bond equal
to the proposed penalty amount at the time he files his application
for review. The bond shall be conditioned for the satisfaction of
the penalty in full if the commissioner®s determination as to the
occurrence of the violation an»_ the assessment of a penalty are
affirmed. The application for review is effective when the bond
is approved by the commissioner. If the bond 1is not approved,

the person charged with the penalty has ten days to forward the
proposed amount to the commissioner for placement In an escrow
account in order to make the petition effective."



Howard Roitman

Attorne
Surface Mining Consultant
March 19, 1982
MEMORANDUM
TO: Mark Wittow

SU. JECT: Amendments to Senate Bill 843

I recommend that the following amendments be made to Senate Bill 843:

1. Page 34, 1line 6. End the sentence after the word "continues.'™ A
new sentence introductory phrase should be iInserted immediately
after: "Such period continues until”

The Attorney General®s office attempted to clarify some awkward phrasing
in the House Bill, but in the process reversed the meaning of this
section. The mandatory dally penalty kicks 1In only after the abatement
period, as extended by the actions described in (h)(1) and () expires.
As presently written, the $750/day penalty applies during the period
describe in (h)(@) and (2).

2. Page 30, Uline 10. Insert the following between the words "violator™
and "within": **The Commissioner shall hold the conference at a location
which allows the permit area to be viewed during the confe*ence. The

Commissioner shall 1issue a written order affirming, modifying, vacating,
or terminating the cessation order..."

This 1is part of the language wnich got juxtaposed In the House Bill,
and disappeared 1iIn the Senate Bill. I suppose the first sentence
could be covered by regulations. The present sentence dosenlt make
sense iIn requiring waiver of the conference within five days of the
conference a;id should he changed.

3. More 1iIn che area of typos:
Page 2, line P. THe word should be "within" rather than "with."

Page 30, line 12. Add the word "oi" between "administrative' and
“"jud icial."”

4. With regard to the OSM letter, we could make the following changes:
Comment 7* We could change the reference as they suggest, but 1 think

the present reference should be sufficient since both refer to judicial
reveiw provisions.

Comment 10. I sugge"-"- changing the word "irreparable"™ to "reparable
on page 49, line 5. Ihts would be the simplest way to meet this
concern.

2225 Birch = Denver, Colorado 80207 - (303) 322-1955
2607 Palmer Court < Anchorage, Alaska 99504 <« (907) 276-2653, ext. 159, 337-0052



/-0" S. HAMMOND, GOVERNOR

DEPAHTMENT OF NATURAL RESOURCES

Off/ff Of THE COMMISSIONED

POUCH M
JUNEAU, ALASKA 99871

PHONE:

March 25, 1982

The Honorable Bettye Fahrenkamp
Alaska State Senate

Pouch ™"v"

Juneau, Alaska 99811

Dear Senator Fahrenkamp:
Re: Amendments to SB 843

Thank you for the timely and careful consideration of SB 843
by the Senate Resources Committee. I would appreciate the
Committee®s consideration of several amendments that either
make technical corrections to the bill or that help reduce
unnecessary conflicts among state agencies concerning the
legislation.

We have discussed these proposed amendments with Phil

Holdsworth, who has expressed no oijection. Due to time
constraints, we have not reviewed the amendments with coal
operators or public interest groups. Under the same time

constraints, we have reviewed these amendments with
interest 1 state agencies and have obtained their
preliminary approval of the bill if amendment number 3 is
adopted. The amendments, with our explanation, are set out
below.

1. Page 34, line 6. End the sentence after the word
"continuesT” A new introductory phrase should be
inserted immediately after "continues:"™ "Such period
continues until"”

The Department of Law attempted to clarify some awkward
phrasing in the House Bill, but in the process reversed
the meaning of this section. The mandatory daily
penalty kicks in only after the abatement period, as

extended by the actions described in §h) (1) and (2)
expires. As presently written, the $750/aay penalty

applies during the period described in (h) (1) and (2;.

2* Page 30, line 10. Insert the following between the
words violu”cr” and "within": "The Commissioner shall
hold the conference at a location which allows the



The Honorable Bettye Fahrenkamp
March 25, 1982
Page 2

permit area to be viewed during the conference. The
Commissioner shall issue a written order affirming,
modifying, vacating, or terminating the cessation
order..."

This part of the language was juxtaposed in the House
Bill, and was inadvertently left out of the Senate
Bill. Although the first sentence could be covered by
regulations, the present sentence, requiring waiver of
the conference within five days of the conference, does
not make any sense and should be changed.

3. Page 46, line 27. Delete the phrase "with regard
to the issuance and administration of coal leases and
exploration permits,”™ and replace with "to enforce laws
and regulations within its jurisdiction.”

Page 47, line 2. After "under it," add a new sentence

to read: "The commissioner shall coordinate permitting
efforts to prevent unnecessary duplication in permit
review."

This amendment would clarify the role and
responsibilities of other state agencies for coal
operations, and satisfy several of the concerns
expressed in testimony to the Senate Resources
Committee. The suggested language merely clarifies
what 1is already true in fact.

4. Page 26, line 19. Change "he™ to "the
commissioner.”

This would clarify the meaning of the sentence, as "he"
could be mistakenly interpreted to refer to the
operator.

5. Page 49, line 5. Change the work "irreparable"™ to
"reparable.

This change would satisfy concerns expressed by the
federal Office of Surface Mining. Alternatively, the
word "irreparable” could simply be removed. As
currently written, the definition 1is incorrect.

6. Add two new sections at the end of the bill to
reac*:



The Honorable Bettye Fahrenkamp
March 25, 1982
Page 3

"* Section 7. AS 41.45.970, as enacted in Section 1 of
this Act, 1is amended by adding a new subsection to
read:

(c) The requirements of AS 44,62.632 - 638 do not
apply to actions governed by this chapter.

* Section 8. Section 7 of this Act takes effect on the
effective date of a version of SB 84, "Ar. Act relating
to processing of permits by state agencies."”

Federal requirements prevent us from being.able to
include the surface mining program in the permit reform
legislation.

7. Page 2, line 17. Change "with"™ to "within".
Page 30, line T2. Insert "or" between
"administrative”™ and "judicial."”

These are typographical errors.

One other possible change is worthy of discussion. The
March 19, 1982 letter from the Department of the Interior-"s
Office of Surface Mining raises one serious concern 1in
regard to the State"s proposed surface mining law:

"With one major exception, we believe the bill meets
the standards for State program legislation required 1in
the Surface Mining Control and Reclamation Act (SMCRA),
30 U.S.C, 1201 et seq.

Section 41.45.250(b) does not require the prepayment of
a proposed civil penalty into escrow as required by
Section 518(c) of SMCRA. This provision 1is an
essential part of all State programs which must be
included in the State law. We urge you to include this
statutory provision."

Coal operators in all other parts of the United States are
subject to this requirement. We originally did not include
the provision because we felt it was onerous and a denial of
due process. However, it is clear that the provision
requested by OSM must be 1included if the State 1is to have
its surface mining program approved. We therefore recommend
its inclusion in your Pvesources Committee Substitute for SB
843. On the other hand, we would also recommend that
litigation funds be included in the fiscal note to enable
the State to mount a timely legal challenge to the federal



The Honorable Bettye Fahrenkamp
March 25, 1982
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provision. We are in the process of discu-. sing this issue
with the coal operators and developing satisfactory language
to present to you on Friday.

All of the other comments in the March 19 OSM letter are

either addressed by existing State law or Rules of Court, or
will be addressed by regulation.

Thank you for your hard work on this important legislation.

Sincerely,



Alaska Surface Coal Mining Proqgram
Pedro Denton
Introduction

Almost everyone recognizes that coal mining in Alaska requires different
technology than in the other coal producing states. Alaska®"s remoteness,
climatic extremes and sparse population obviously pose conditions not
common to the other statas. The differences were recognized by congress
when it commissioned in Section 708 of PL 95-87 a special study to determine
if any of the provisions of the law should be modified because of unique
conditions in Alaska. Partly in anticipation of the results of this

study and to accurately assess a program by which the State could assume
jurisdiction over surface coal mining in Alaska, the Department of Natural
Resources started preparing a draft program early in 1980. A preliminary
draft of this program is nearly complete and ready for legislative, public
and federal review. The purpose of this paper is to give an overview of
Alaska™s program development progress to date.

The opinions and interpretations in this paper are the author®s and do not
necessarily represent the opinions of the State or the Department of Natural
Resources. The paper has not been reviewed by the state. The author lias
served as program development coordinator for the program since early in
1930 on a special project basis and is not a permanent employee of the
State.

Federal Act a.id Regulation

The Surface Mining Control and Reclamation Act of 1977 (Public Law 95-67,

91 Stat. M".) (30 U.S.C. section 120! et. scg.)) 1is essentially an environ—
mental law designed to regulate surface coal mining on a national scale.

Its primary purpose is to prevent water and air pollution and other

adverse environmental impacts and to require that disturbed areas > *
reclaimed to an appropriate p«ntraining use. It pertains to all coal mining
regardless of whether the coal 1is on federal, state or private lands. Thu
Act recognizes that "Lh eprimary governmental responsibility for developing,
authorizing, issuing, ana enforcing regulations for surface mining and
reclamation operations”™ should rest with the states. The act took the power
to regulate coal mining from the states ar.d provided a mechanism by wlucn
this power can lie partially returned to the stakes upon approval by the
federal ""afice oi .Surface Mining (OSM) of a statu program incorporating minimum
federal standards.

OSM reported in a news release dated March 5, 1980 "Twenty four States,
including all of the Nation ™ major coal producers, haZ* submitted plana Vo
assume primary responsibility for regulating the surface effects of coal
mining." States submitting plans were Maryland, benn.sylvanin, Virginia,

Wear. Virginia, Kentucky, Tennessee, Alabama, Mississippi, Illinois, Indiana,
Ohio, Arkansas, lowa, Kansas, Missouri, Oklahoma, Texas., Lour ii.inna, Colorado,
Montana, New Mixico, North Dakota, Utah and Wyoming. Georgia, War.hingt.on and
Alaska, none of which are considered major producers did not s.uhmt plans by
the March i, 1960 leadline for state program submittal. Cn this same news,
release, OSM Director Walter M. Heine noted tbit "The botrcm line is approval
by Januar}l J, 19eJ. Where programs are not approved by that date a Federal



program is required. "™ The foregoir.g statement would seem to indicate at
Federal regulations will be applied to Alaska on Jon. 3, 1981. But. 1 .ska
has argued that t.he special study by the National Academy of Scienc. icional

Academy of Engineering required by Section 705 of the Federal Act * esld dictate
a different time frame for Alaska. This was notedby OSM in the May 16, 1980
Federal Register which states on page 32330:

Alaska did not submit a program and hasasserted it does net have

to do so at this time because the study ofsurfacecoal mining 1in
Alaska being carried out by the National Academy of Sciences pursuant
to Section 708 of the Act is not complete. OSM 1is currently examining
what action should be taken with regard toAlaska.

The issue has not been resolved but obviously Alaska cannot design a final
program until the results cf the 708 study are made available.Even then
the uncertainty of what changes rfill be made to the federal act could further
complicate the time schedule.

The time frame for submittal under the Act is important for Alaska because

the deadline for program submittal (March 3, 1980) haspassed and 0OSM®"s

position 1is that if a state fails to meet the deadline a federal program must

be imposed before the state can apply for program approval. This is an extremely
narrow and impractical interpretation of 30 CFR 731.12, but so far, the state has
been unabl®™ to change OSM. It apparently does not matter that the 708 study is
already over a year late and that both Alaska and CSM consider the 70S study

a critical element in developing an Alaska program.

The following excerpt from OSM®"s 1979 annual report is a good indicator of
OSM®"s recognition of the importance of the 708 study to developing Alaska®s
program:

A number of outstanding issues related to Alaska®"s programmay have
to await formulation and resolution until after completionof the
Alaska Study and Departmental response mandated by the Act. Study
scheduled for completion by May 11, 1980.

It should be noted tha“ the Act required the study bo completed no later
than two years after the date of enactment or by Aug. 3, 1979.

The Federal Act is one of the most complex and detailed statutes ever

written. If Alaska adopts a companion law, which it must if it wishes to
regulate ccul mining in Alaska, it will be one of the longest statutes on

the books for such a special purpose containing over 50 pages. For instance,
the Statute which regulates oil and gas operations in Alaska, AS 31, contains
only 25 pages. But it is the regulations and their seemingly endless detailed
requirements for procedural matters that has caused the most criticism. These
regulations and their program submittal requirements are extremely tiresome to
read and work with and require a very cumbersome and tinwieldly process for
approval of a state prcgran. Alaska®"s draft of ..no regulations are nearly 350
single spaced pages and this includes many consolidations which CSM .y not
approve. The section on bonding alcno contains over -J pages. In addition,
tueia probnuly be two to t"urec aundrod acid*tional oaoos of exnlanutorv

materials. In comparison, tho Alaska Oil and _*as conservation regulations
contain only 35 pages.
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Much of the problem that the other states have had is in getting variations
from the federal regulations. The federal act provides in section 101(f) that
"because of the diversity in terrain, climate, biologic, chemical and other
physical conditions in areas subject to mining operations, the primary govern—
mental responsibility for developing, issuing, and enforcing regulations.....
should rest with the states.™ OSM has implemented this policy by regulations
under 30 CFR 731.13 (called the state window) which provides for det.iled
state justification for any state variations to the federal regulations.

Many states have complained that the window is closed, but one of the most
interesting characterizations was by the United States Court of Appeals in

a July 10, 1980 decision on the Peabody Coal Company case. In a footnote

to a statement that the statutory scheme "leaves broad discretion in state
officials while ensuring through federal oversight, that the minimum,
requirement of the Act are achieved.”" they made the following comment:

The Secretary insists that he has left this discretion intact through
the so-called "state window"™ provision in the regulations. This
section allows states to propose alternatives that are "consistent
with the regulations” the Secretary has issued, 30 CFR 731.13(c)(1).
The language of this provision, however, is deceptively comforting.
Elsewhere, the regulations define "consistent with" as meaning '"no
less stringent than and meet(ing) the applicable provisions of the
"regulations" the Secretary has issued. Id 730.5(b). Thus there

is little room for states to maneuver. The "window" would be more
accurately described as a one way mirror.

These characterizations could be alarming for Alarkans knowing that mining
in Alaska will require different mining practices than in the other states
if it were not for the 703 study. The 708 study could provide an open

"window"™ for Alaska that will allow variations from the federal program to

adjust to the unique conditions in Alaska. In this respect, Alaska could
have it easier than some of tho other T"tates, but to accomplish this it must
aggressively follow through on the study to be sure there is appropriate

response by the Secretary of Interior and Congress.
Program Development Progress

Alaska received a $100,000 program development grant from OSM on March 11,
1900. Tlie actual monies were received on April 8, 1900. The grant required
that the state contribute $25,000 to tho projran. The grant application

was the beginning of the formal process to determine whether Alaska would
assume control of surface coal mining in Alaska. Under this grant, The
Department of Natural Resources hired the author full time early in the
year to coordinate development of a state program including regulations,
statute and other program submittal elements. Prior to that time several
individuals had on a port time basis close-y followed OSM activities and

had analyzed how the program might impact Alaska. There was also consider—
able participation in the NAS-NAK hearings in Alaska and most of the general
problems in applying the act and regulations were identified.



*®
-4-
The program development grant provided for accomplishing the following:
1. A comprehensive review of existing Alaska statutes and regulations
to identify current authorities relevant to the regulation of ,
surface mining.

2. Draft legislation and regulations necessary to comply with PL 95-87.

3. Recommendations for a process by which lands could be determined
to be suitable or unsuitab] e for surface mining.

4. Recommendations for th« coordination of review andissuance of
permits for surface coal mines among all state and federal
permitting authorities.

5. Assembly of all the elements into a program submittal for the purpose
of assuming state jurisdiction. i
The proposal provided for an advisory committee to beappointed by the ;
Governor to guide the Department of Natural Resources in developing a program ,
and in deciding whether or not the state should assume jurisdiction over
surface ccal mining. The committee was appointed by the Governor in early

April 1980 and consists of Earl H. Beistline of the University of Alaska,
Richard Douglass of the Alaska Conservation Society, Cole E. McFarl®"ud of

Placer Amex Inc., Margaret Sagerser of Cook Inlet Region Inc., JosepheE.
Usibeiii of Usibelli Coal Mine Inc. and Philip Waring of the Kenai Peninsula
Borough. Since Earl Beistline was chairman of the NAS committee on Alaskan

Coal Mining and Reclamation and to avoid any possible conflict of interest,
Ernest N. Wolff has served cn the committee on his behalf to the presenr.
time. Mow that the report is complete, Mr. Beistline is back on the Advisory
Committee, aho first committee meeting was held on May 13, 19S0 ana. two
meetings ha%® been held since then .

Perhaps the major task in developing the program was in identifying the
specific federal standards and regulations which were not applicable to Alaska
and determining what change would be necessary for Alaska. To accomplish this
objective, the Department of Natural Resources invited all state coal lessees
to a workshop in Anchorage on March 18, 19 and 80, 1980 to go through the
federal regulations with the state section by section identifying the specific
sections requiring a variance and the need for the variance. A state team
composed of members of the Departments cf Natural Resources, Fisi and Game

and Environmental Conservation was formed to participate in the workshop and
to develop recommendations for a state position on the proposals. The proposals
developed at this meeting and in subsequent meetings of the state team were
reviewed by the involved state departments and the advisory committee and

have been accepted for review purposes.



considerably shorten preparation time. A key.to the success of this approach
is the extent to which the 703 study will justify the need for the variance
in Alaska and will provide the data necessary by the regulations to support

a variance from the federal regulations. A summary of the substantive
variances to the federal regulations is attached.

In a somewhat backwards process a proposed Alaska statute is also being
drafted which would conform to the regulation variances and the federal
requirements. This is of course a variation from the normal procedure, but
in this case, it may be justified by the strict federal standards which leave
very little latitude for statute or regulation drafting.

There are numerous other program elements which must be developed as a part

of the program submittal, 33 CFR 731.14. The most important of these relates
to the organizational structure oi the surface mining authority and how it
will function, the process for determining lands suitable or unsuitable, and
permit coordination and review, a compilation of existing state lav/s and reg—
ulations, a section-by-section comparison of proposed state laws and regulations
with the federal, and the permit cooroination and review process. The other
submittal elements are largely narrative explanations of the regulatory
process provided by the proposed state regulations and statistical information
on Alaska past and projected coal activities.

It has boon proposed and endorsed by the Advisory Committee that the surface
mining authority be in the Department of Natural Resources. The authority
would be with the Commissioner and lie could delegate this authority to an
appropriate director. The director would be supported by a technical advisory
team of experts from other Departments or within the Department of natural
Resources. The proposed team would consist of a hyrirologist:, geelogical
engineer, habitat biologist, environmental engineer, cir quality engineer,
agronomist, .orney and a coal mining engineer. Tin: team would be available
for permit review as well as special problems in enforctmcnt and administration.
The members would serve on an as needed basis. The coal mining engineer would
be in charge of enforcing and administrating the program. Total costs of such
a program are estimated at about 0135,000 a year, half of which would be funded
by the federal government under program administration grants. The Department
of Environmental Conservation has countered this proposal wich a proposal that
the authority be in their Department.

The unsuitability process required by Section 533 of the act has been one

of the most troublesome to dovolo; « The requirements of the law and regulation
vw dimeullL to 1ncursLand and ptc.plc working with v_ generally have a problenm
in sopara«.ing the planning type process required by the act from a process

that would be used in leasing considerations. The data base and inventory
requirements are also troublesome, primarily because of the lack of detailed
data in Alaska. The presently proposed process has a petition process patterned
after the federal regulations. In addition, a process 1is provided by which

coal lessees or other coal owners can petition the authority to have lands
declared suitable for mining. The primary objective of this provision is to
provide a process by which determinations can be made as soon as possible so
that long range land use and mine planning can be done with as much certainty

as possible. Alaska already has programs in tho Department of Natural Resources
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which can be adapted to this process. Also additional program development funds
have been requested from OSM to refine the process and to develop a data base
and inventory system.

The permit coordination and review process 1is not complete but it probably
will be patterned after existing programs requiring detailed review.

A preliminary draft of the section-by-section comparison of the regulations
is also nearly complete. This should considerably facilitate review of the
program by the public and others.

Alaska®"s program development has been easier than other states”™ in several
respects. First, Alaska has not been on the same time schedule. This has
allowed the utilisation of other approved state programs as guides. The
Texas and Montana programs, already approved, have served as models fcr much
that has been dene. Litigation by the National Coal Association/American
Mining Congress (NCA/AMC) and others may also resolve many of the issues that
would cause problems for Alaska. A long series of issues have been decided at
the U.S. District Court and Court of Appeals level in industry"s favor and
generally in favor of more flexible regulations. The exact number is diffi—
cult to determine because of the interrelationship of so many of the issues,
but a figure of 32 regulations withdrawn and 44 invalidated has beer, used by
NCA/AMC. These issues have not been finally decided and how many of the
federal regulations will be redrafted to address the court decision 1is net
known. This problem is often characterized as a "shifting target”. Allowing
the "target" to settle down will make it easier in Alaska.

Suirmavv

A preliminary draft of a program for Alaska to assume jurisdiction over the
surface mining of coal 1is nearly complete. Within a few wcekr a complete
package will be sent to tho involved agencies for final review before going to

on the development of Alaska“s
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Proposed Significant Modifications
to
Federal Surface Coal Mining Regulations

Federal

Reg No. Summary of Change to Federal Concept

700.11(c) Allow groups of individuals to mine cooperatively
without permit, in excess of the 250 ton limitation
where approved by the regulatory authority.

701.5 Allow exception from classifying waters with pH of
less than 6 as "acid drainage” where a lower pH is
natural for the area.

764.13(b), Part 765 Special procedures for determining lands unsuitable
for mining “~n Alaska.

779.13(b) (3 Allow exception in Alaska for requiring all hydro «

783.13(a) (3 logic data in all cases.

780.15 To provide for Air Quality control in Alaska to be

816.95 based on state and federal air quality standards.

785.14(c) (D Allow wildlife habitat as postmining use which could
qualify for exceptions from restoring to original
contour.

785.10(0) (4) (1) To allow returning watershe « to original condition
as standard for getting exception to return to
original contour rather than requiring improvement,
Die reg. and statute standard.

785.19(a) Limits application of "alluvial valley floor" standards
based on fack of agricultural potential. ALVs would
not apply in the Northe.ni, Nonana, Yentnn, Susitna,
Beluga and Mutanuska fields.

786.35(b) (1) Allow longer time for commencement: of operations
than provided by statute and regulation.

015.16(e) (1), (c)(2) Provide special standards for c"oioratory roads.

015.15(f) (1) To allow other than native species for revegetation
for areas disturbed in exploration.

015.15(1)(3) To allow leaving exploration equipment in the field
whore it will facilitate future exploration.

016.11(a) To allow reduction of marker requirements whore area
IS Inaccessible.

016.21(b) To allow mixing of topsoi * with overburden where it

will not be used in rovegetation.



Federal
Rea Mo.

816.22(e) (1)

816.22(e) (1) (ii)

816.22(e) (1) (iii)
816.22(F)
816.71(c)

dS.42(a)

816.42(c)

816.57(a)

816. e(a)

816.65 ")

816.71(a)

816.30(a)

816.29 (b)

816.97(b)

316.97(d) (2)

316.104(a)

316.104 (is)

Summarv of Chanae to Federal Concent

To allow exception from requirement to seek out and
separate "best" material even if other material is
adequate for revegatation.

To not require trials and tests of topsails being
certified by a laboratory unless required by the
state.

To allow the state to use practices proven in other
areas as guide 1in approving use of topsoil substitutes,

To allow leaving topsoil and vegetative cover in place
where needed as insulating layer.

To allow alternate oediment control met:, "ids to
sedimen .ation pcnds end rely on federal ,nd state
water quality standards rather than OSM effluent
standards.

To allow exception from treating all waters as
"acid water"™ where natural conditions are less tuan
a pH of 6.

To allow exception from the requirement to restore
all streams to original channel wi “.-.out regard to
importance.

Remove the requirement to publish blasting schedule
and rely on notice to residents and agencies.

To relate blasting time to time cf day rather than
"sunrise" and "sunset".

To allow excess spoil to bo placed in mined area to
limit disturbed area.

Allow alternative to the requiremer : to make all
waste banks import is.

To allow discretion i:i reporting requirement.; for
eagl-..-s because of numbers cf eagles in some areas.

To clarify that some interference with wildlife is
inherent in any structure in remote areas and allow
recognition of this in Alaska.

Remove the numerical relationship of final thickness
to initial thickness because cf difficulty in deter—
mining in permafrost areas.

To prevent rodisturbenco of storage areas 1in perma-—
frost areas whore material condition is not adaptable
to temporary storage methods.



Federal
Reg No. Summary of Change to Federal Concept

816.106 Allow discretion by regulatory authority inrequiring
repair of revegetated areas.

816.150-176 Special road building standards for Alaska.

825, New Section Special performance standards for Alaska areas with
natural cliffs and highwalls.

843.12(c) Allow more time for abatement actions where needed
because of remoteness or weather.

845.18(a) To allow more time for service by mail.



CHUGACH NATIVES, INC.

QU3 WEST NORTHERN LIGHTS, SUITE 201 « ANCHORAGE, ALASKA 99503
(907)276-1000 TELEX 26-497

March 18, 1982

Senator Bettye Fahrenkamp, Chairman
Senate Resources Committee

Pouch V

Juneau, AK 99811

Dear Senator Fahrenkamp:

Thank you very much for your letter of March 10 regarding Senate Bill
843, relating to surface coal mining and the surface effects of under—
ground coal mining in Alaska. Unfortunately, we will not be able to
be in Juneau on March 19 to testify on this bill. For that reason |
am sending you a copy of our January 18, 1982, correspondence to Com—
missioner John Katz, which contains our comments on the draft of your
bill.

In general, Chugach supports the comments of the Coal Operators and
Leaseholders Association on this matter, w& believe that the trai.sfer
of the Surface. Miring Conti"ol and Reclamation Act to the State"s juris—
diction will p2.6ve beneficial to the coal industry in Alaska. However,
we Ffurther maintain that the State should take advantage of the oppor—
tunity which the proposed transfer presents to make the federal law

less onerous, where possible, to the industry. This can be achieved
simply by making the federal, regulations less burdensome, and without
sacrificing any standards of environmental quality or public partici—
pation now contained in the federal program.

We would be pleased to discuss our thoughts on this matter with you in
greater detail In the future. For the time being, we would ask that
this letter and the attached correspondence be included in the hearing
record on S.B. 843. Thank you for this opportunity.

Sincerely,

CHUGACH NATIVES, INC.

Il

.carl A.
Land anu Natural. Resources Department

Attachment



CHUGACH NATIVES, INC.

903 WEST NORYHERN LIGHTS. SUITE 2D1 «ANCHORAGE. ALASKA 99503
(907)276-1080 TELEX 26-497

January 18, 1982

Commissioner John Katz
Department of Natural Resources
Pouch M

Juneau, AK 99811

Dear Commissioner Ksitz:

We have only recently had the oppr tunity to review the draft State
legislation entitled "An Act relating to surface coal mining and the
surface effects of underground coal mining."” Our general comments follow
below, with our specific comments listed on the following pages.

Chugach supports the concept of transferring the federal government®s
regulatory authority over surface coal mining in Alaska to the State of
Alaska. As the only current operator in Alaska under a federal coal
exploration license, we are quite familiar with the communications diffi—
culties of working with a federal bureaucracy whose nearest office is in
the Rocky Mountain west. Alaska, which is in its infancy in terms of

coal development, is in a unique position to take over the administration

of this federal program.

As a general rule, the proposed State statute and regulations need not
parallel the maze of federal regulations governing the Office of Surface
Mining (OSM) in Chapter 30 of the Code of Federal Regulations, They need

only be "as effective™ 1iri their results as the federal regulations. Ori—
ginally, the OSM regulations contained the language that State programs
should be "no less stringent”™ than the federal regulations. However,

this language was purposely deleted by the Interior Dep. rtment in revised
regulations in 1981 in order to allow State programs greater latitude.
The new terminology gives State programs the benefit of the doubt unless
they are clearly "inconsistent with" the federal regulations.

Chugach™s greatest concern with the proposed statute is that it errs on

the side of going too far in the area of public participation. The pro—
posed regulation 1is inconsistent in that it recognizes "any person whc 1is

or may be adversely affecred" in certain clauses and in others the language
reads "any person having an interest which 1is or may be adversely affected.l
We believe that persons in the former category are given considerably too

much recognition in your prop~sal. A person should be required to demon—
strate a substantial interest in a coal mining activity in order to be
able to forestall it the. way he can in the current proposal. Therefore,

we ask that the latter language be employed throughout the regulations,



Commissioner John Katz
January 18, 1982
Pape Two

Finally, we are somewhat concerned with the interrelationship of different
clauses in the proposed statute. For instance, how would you respond if a
petition were received under Section 270 to have an area declared unsuitable
for surface mining while at the same time an application for a permit was
filed under this authority? Both provisions have lengthy time frames which
somehow would have to be balanced.

We appreciate your consideration of our comments on this important subject,
and would be pleased to consult with you and your staff further cn it,

Sincerely,

CHUGACH NATIVES, INC.

Carl A. Propes,"Jr.” Director
Land and Natural Resources Dept.

CAP/1s

Attachment

cc: KADCO
Cook Inlet Region, Inc.
Doyon, Ltd.

Howard Roitman, DNR
.-"atrick Burden, KRTEC
Frederick Boness
Irene Rowan, AFN
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Specific CommcntE

41.45.100 (c) A definition of "any person with an interest which is or may be
adversely affected" is needed. Also, further clarification is
needed here that it is the Department®s responsibility to make
this information available- not the permittee"s.

41.45.140 Recommend that "ehis section be deleted. It creates a potential
delay in the permit"s issuance of at least 120 days. It is
highly discretionary with the Department whether or not an
informal conference is held. There is no requirement for one
in the federal program. Moreover, any "person who is or may
be adversely affected by the issuance or revision of a permit..."
may request one.

41.45.150 (@) Instead of allowing any person "who is or may be adversely
affected” to request a hearing and compel the Department to hold
one, this statute should be more narrowly wcrded. The criteria
in 30 CFR 721.13 should be followed as a guide concerning who
has authority to petition for a hearing. Such persons should
be able to demonstrate tha~ there is a "violation of the Act,
regulations or permit conditions”™ to show cause for such a
hearing. The burden of demonstrating that a reasonable basis
for concern exists should rest wi_h the petitioner. Only after
he or she has established this should the Department schedule a
hearing. In other wor"s, the Department should have greater
discretion on whether a hearing on an application is needed and
justified.

(b) The Department should have the discretion to grant temporary
re"ief to the applicant or operator under circumstances where
a hearing would cause severe economic hardship on him/her or
his/her activities.

41.45.180(c)(5)(a) Many coal mining activities may "preclude” the possibility
of farming on an alluvial valley floor. However, this should
be the landowner®s decision and not the State's, This recjuire-
ment should be deleted- at least for private lands.

41.45.230 (c) Requiring partial ins’oecturn of an operation not less than once
per month and a complete inspection aL least quart- 1 could

prove quite onerous on the Department. We suggest this
provision be tailored afLer 30 CFR 721.11(c), whirl ires
a complete Inspection every six months arc! has no c

partial inspection requirement.

(h) As it stands written now, this clause presumes that .n operator
Is in violation of his or her permit upon the notification of
"a person who is or may lie adversely affected.,." While a
Department Inspector could he equired to check for an alleged
violation by a petitioner upon Itis or her next inspection of a
particular operation, he or she should not have to justify
refusing to Issue a notice of violation or cessation order upon
just one such complaint.



41.45.240

©

Here again, a single "person who Is or may be adversely
affected"” can require the Department to investigate n notice
of violation or order of cessation which it issued. Also, a
public hearing process can be triggered here by an "adversely
affected" person. This becomes ridiculous.



Alaska Department of Environmental Conservation

Testimony Concerning SB 843i
The Alaska Surface Coal Mining Control
and Reclamation Act

by John Halterman
Directorj Environmental Quality Management
March 19, 1932

Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms

"successful revegetation” and "reclamation™ are, in fact, never defined in the
legislation. Lack of definition of these key terms could significantly affect
the ability of this Act to encourage mitigation of environmental effects while
promoting resource development. The following comments summarize our concerns

about this issue:

1. Reclamation should either be defined in this Act or via reference
to a regulation.

2. The importance of reclaiming disturbed lands should be emphasized in
Article 1 on page 3 by terminating Sec. 41.145.010 (56) with the following

phrase:

"recognizing that the responsible extraction of coal by responsible mining
operators and the reclamation of lands disturbed by surface mining are
essential and beneficial activities.”

3. The difficulty and the expense involved in reclaiming and revegetating an area
should be of prime consideration to the agency(ies) that, by default of an
operator on a reclamation bond, would be responsible for reclaiming an area.
Therefore, the Act should provide for designating as unsuitable for surface coal
mining any area where reclamation is not technologically OR ECONOMICALLY feasible

(pg- 35, line 22).
Forfeiture of Performance Bonds

In Sec. 41.45,160, the Act provides a detailed discussion of performance bond
requirements, including the specification that the amount of the bond must be
sufficient to "assure the completion of the reclamation plan by the commissioner
in the event of forfeiture.” However, the legislation as a whole does not clearly
address agency responsibility in the event of forfeiture of bond. Language should
be Included to require the completion of a reclamation plan by DNR should there be
a default on the performance bond.
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DEC vs. DNR Jurisdiction on Kater Quality Issues Remains Unclear

DNR"s desire to maintain exclusive jurisdiction over surface coal mining, pro-
cessing, and reclamation operations in,the state could lead to problems in
mitigating anticipated water quality problems. In the course of normal water
pollution control activities, DEC addresses water quality in areas where sur-
face coal mining does and will occur. We hope to work closely with DNR ™o
clarify the roles of the two agencies with respect to surface coal miring and
thereby avoid duplication of agency effort.

We suggest that Sec. 41.45.020. JURISDICTION contain the following passage, in
whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010 -
41.45.340 as part of the state program for control of nonpoint source
pollution, and shall seek to enter into a cooperative agreement with the
Commissioner of Environmental Conservation for that purpose. However, the
Department of Environmental Conservation is the lead agency for water
quality and control of nonpoint source pollution -nder this act, and the
regulations and cooperative agreement are therefo e subject to the advance
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to the amount of the application fee required (Sec. 41.45.090.), the
state may wish to follow more closely the federal statute [PL 95-87 Sec. 507.(a)]-
Such legislation allows application fees to be charged which cover not only the
anticipated costs O reviewing the application, but also the costs of monitoring
and enforcement.

Throughout the Act, a number of vague and undefined terms are used when referring
to certain aspects of environmental protection. Examples are included as an
appendix to this memo (attached).
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APPENDIX
(3 to assure that surface coal mining operations are
conducted in a manner that will prevent unreasonable
degradation of land and water resources;
substantial economic loss
of probable hydrologic consequences

prevent damage to the hydrologic balance

(8 materially damage the quantity or quality of water
in surface or underground water systems

incidental boundary revision

impose affirmative obligations

reasonable specificity

fragile or historic land

substantial legal or financial commitments

"significant imminent environmental harm to land, air
or water resources'™ means a condition, practice, or
violation which 1is causing or can bo expectea to cause
an appreciable, irreparable adverse impact to land, air

or water resources including, but not limited to, plant
and animal 1life.



Alaska Department of Environmental Conservation

Testimony Concerning HB 762:
The Alaska. Surface Coal Mining Control
and Reclamation Act

by John Halterman
Director, Environmental Quality Management
March 10, 1982

Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms
"successful revegetation” and '"reclamation" are, in fact, never defined in the
legislation. Reclamation should either be defined in this Act or via reference
to a regulation. The importance of reclaiming disturbed lands should be empha-
sized in Section 1 on page 3 by terminating (6) with the following phrase:

"recognizing that the responsible extraction of coal by responsible mining
operators and the reclamation of lands disturbed by surface mining are
essential and beneficial activities."

The difficulty and the expense involved in reclaiming and revejetating an area
should be of prime consideration to the agency(ies) that, by default of an
operator on a reclamation bond, would be responsible for reclaiming an area.
Therefore, the Act should provide for designating as unsuitable for surface coal
mining any area where reclamation is not technologically OR ECONOMICALLY feasible
(pg- 37, line 10).

Forfeiture of Performance Bonds

The Act provides a detailed discussion of performance bond requirements, including
the specification that the amount of the bond must be sufficient to "assure the
completion of the reclamation plan by the commissioner in the event of forfeiture.
However, the legislation as a whole does not clearly address agency responsibility
in the event of forfeiture of bond. Language should be included to require the
completion of a reclamation plan by DNR should there be a default on the perform-
ance bond.

DEC vs. DNR Jurisdiction on Water Quality Issues Remains Unclear

DNR"s desire to maintain exclusive jurisdiction over surface coal mining, pro-
cessing, and reclamation operations in the state could lead to problems in
mitigating anticipated water quality problems. In the course of normal water
pollution control activities, DEC addresses water quality iIn areas where sur-
face coal mining does and will occur. We hope to work closely with DNR to
clarify the roles of the two agei.cies with respect to surface coal mining and
thereby avoid duplication of agency effort.



We suggest that Sec. 41.45.020.

JURISDICTION contain the following passage, in
whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010
41.45.460 as part of the state program for control of nonpoint source <«
pollution, and shall seek to enter into a cooperative agreement with the
Commissioner of Environmental Conservation for that.purpose. However, the
Department of Environmental Conservation is the lead agency for water
quality and control of nonpoint source pollution under this act, and the
regulations and cooperative agreement are therefore subject to the advance
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to tl* amount of the application fee rrquired,
to follow more closely the federal statute. Such legislation allows application

fees to be charged which cover not only the anticipated costs of reviewing the
application, but also the costs of monitoring and enforcement.

the- state may wish

Throughout the Act, a number of vague and undefined terms are used when referring
to certain aspects of environmental protection. Examples are included as an
appendix to this memo (attached).
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Mt'S'tnuiA
(3 to assure that surface coal mining operations are
conducted in a manner that wil" prevent treasonable
degradation of land and,water resources.;
substantial economic loss
of probable hydrologic consequences

prevent damage to the hydrologic balance

(B) materially damage the quantity or quality of water
in surface or underground water systems

incidental loundary revision

impose affirmative obligations (legal jargan;
the Act should be in plain English)

reasonable specificity
fragile or historic land
substantial legal or fina icial commitments

"significant imminent environmental harm to land, air
or water resources" means a condition, practice, or
violation which 1is causing or can be expected to cause
an appreciable, irreparable adverse impact to land, air
or water resources including, but not limited to, plant
and animal life.



Strip Mine Reclamation

SUMMARY

C inincreasing costs and decreasing availability of other fossil fuels, coal is expected to represent acritical
transition fuel throughout the remainder of this century. Such aprominentrole in the nation's fuel supply will
have significant long-term socioeconomic and environmental effects on those regions where coal deposits are
found.

The Surface Mining Control and Reclamation Act of 1977 has tended to reduce many of the differences among
state reclamation and environmental standards for strip mining operations. Adequate state implementation
of the Reclamation Act de”*nds on several factors:

= Coordination of the a* ’ities of federal and state agencies:

< Public participation in the development of reclamation legislation and regulations:

= Successful renegotiation of lease contracts with the Cov i. il of Energy Resource '1Vibes (CERT).

BACKGROUND

As aresult of the increasing demand for coal as a transition fuel throughout the remainder of the 20th century,
production levels are expected to increase rapidly. Industry forecasts estimute the developmentof at least <38
new surface coal mines and expansion of 107 existing surface mines in the future. While underground coal
mining is expected to grow, it isdeclining inproportion to surface miningprodiiction. Cod that can be surface-
mined accounts for a large portion of U.S. reserves, particularly in the Western states.

Increasingly, state legislatures are treating mining as an interim land uso. Realizing that careful reclamation
can mitigate the adverse impacts of mining, many states have been enforcing reclamation and environmental
standards on strip mining operations for years. In un effort to provide uniformity to reclamation require-
ments thut were comprehensive and detuiled in some states, but general and vague in others, Congress
enacted the Surface Mining Control and Reclamation Act of 1977, (P.L. 95-87; 90 USC 1201 et seq.).

Environmental Impacts of Strip Mining

The environmental impacts of coal surface mining are wide-i mging and complex. Some of the most imme-
diate effects are complete elimination of vegetation, disruption of natural soil structure, displacement or
destruction of wildlife and habitat, and degradation of air quality from increased dust levels. Impacts to
groundwater supplies range from drainage of usable water to contamination from percolation of poor qualify
mine water. Poor quulity water can contaminate both groundwater and local streams for long periods.

Reclamation Technologies

The potential for rehabilitating land disturbed by surface mining to ucondition equal to or better than its pre-
mined state varies according to regional characteristics. Varialcharacteristics include topographic,
chemical, climatic, biologic, geolo.de, economic, and social -onditioi,” in mined areas.

Reclamation technologies should bt adupted to fit urea diversity. The sequence of uctions in mined area recla-
mation consists of:

= Control of water flow and quality:

= Conservation und replacement of topsoil:

= Backfilling and grading;

< Reducing highwull or pitwull;

=« Burying or neutralizing toxic wastes; and

= Revegetating for beneficial uses.



KEY QUESTIONS

Policy Uncertainties

< What financial requirements and guarantee!/ are appropriate to state and.federal strip mine reclamation
policies?

< What state and federal agencies should be charged with responsibility for the development of environ-
mental impact statements for strip mine activities and land reclamation?

< What are the appropriate policy criteria for allocation of costs, risks and benefits of strip mine reclama-
tion projects and regulatory programs?

< What is the appropriate allocation of reclamation policy and regulatory responsibilities among federal
and state agencies?

< What are appropriate roles for the public and private sectors in activities associated with strip mine
reclamation?

< How can public participation be integrated into the regulatory process associated with strip mine recla-
mation?

< Whatare the economic, legal and regulatory consequences of tribal jurisdiction on Indian lands affected
by reclamation activities?

< What options should be examined by a state legislature in developing and implementing statutory
authority for reclamation activities?

< What are appropriate legal responses to noncompliance with regulatory provisions associated with
strip mine reclamation activities?

= Are the opportunities for citizen suits and other forms of public interest legal intervention adequately
balanced with the interests and rights of strip mine developer i and operators?

Technical Uncertainties
< What improvements are needed in procedures for assessing environmental impacts of strip mining and
reclamation activities?
< What improvements are needed in reclamation technologies, and how likely are these improvements to
be accomplished in the near future?
= Can changes in strip mining technology and operations be made that will decrease environmental
impact, and thus decrease reclamation costs?

LEGISLATIVE ISSUES

Technical:

Environmental performance: tandards require coal operators to restore the mined area to a productive state.
In the West, this specii ically includes restoration of the hydrologic balance. Operators must also provide com-
prehensive and detailed pre-mining information, planning, and specific techniques used in all phases of
mining operations.

Economic:

Mined-land reclamation costs are included in the four phuses of reclamation: Design, engineerirg and
overhead: bond ano permit fees: backfilling and grading: and revegetation. In an analysis conducted by the
Center for the Environment and Man Inc., it was determined that the economic impact of all regulations pur-
suant to P.L. 95-87 will average about S1per ton of coal mined. Ninety-five percent of that figure will fall on the
private sector. Electrical rate increases should b,- minimal. The major areas of increased cost impact ha</e
been identified as water sample analysis, hydrologic impact assessment, permit fees, minimum bond require-
ments, sedimentation control, and road construction requirements. In terms of «,'gional variations, cost
impacts will be greatest in Appalachia and least in Western coal mining states.

The strip mine reclamation progrum inch ~ _”S.30 per ton charge as areclamation fee. 50 % of the funds col-
lected will be directly returned to the state: 50 % will be held in a national pool and distributed by priority. The
funds in the national pool will be used to mitigate coal mining impacts and other mineral extraction damages.
Excess funds will be directed towards research and energy impact assistance.

States niuy tag the S.35 reclamation fee onto already existing severance taxes. Tho additional costs will be
absorbed by coal importing states.

Office of Surface Mining staff have determined the S.35 per ton fee to be insufficient in covering the costs
associated with necessary reclamation.

Legal:

From a legal perspective federal actions relating to the development of Western coal resources have been of
particular concern. Over 80% of western coal lands are owned by the federal government. Prior to the enact-
ment of P.L. 95-87, federal reclamation efforts were often less stringent than state requirements.



Much of the opposition to this law, after it had been introd aced in Congress, stemmed from the feeling that it
would lead to excessive federal intervention. As aresult of its enactmfcg*. any state with an unapproved recla-
mation program, or with no program atall, forfeits all authority and jurisdiction over coal mining activities to
the federal government. Supporters of the bill assert, however, that itwould encourage the states to establish
primary control over the implementation of the complex reclamation program. The sponsors of the reclama-
tion act support the concept of ‘‘good faith, '’ defined as follows: so long as a state wants to administer its own
program, it will, f nd no federal intervention will occur. Only when astate defaults will the federal government
impose a federal regulatory program.

Institutional:
Effective implementation of the reclamation act will require significant cooperation between federal and state
governments in committing manpower, funds and efforts

Public participationis a key component of the strip mine reclamation legislation. Any legitimate citizencom-
plaint is to be diligently investigated by the regional staff of the Office of Surface Mining.

The Council of Energy Resource TVibes (CERT), formed by 22 tribes in 1975, controls a substantial share of
western energy resources over 70 billion tons of coal, which is 16% of all U.S. coal and at least 30% of all coal
west of the Mississippi. Past lease arrangements with the Indians provided very small royalties (less than
$.15 per ton). Tbugh contract renegotiations may cost Western states millions of dollars in lost taxes.

CERT hasreceivedafed jgranttodevelop strip mine reclamationregulations. A priority effort of thegrant
is to coordinate reclamation work with the states. Some tribes and states have already arrived at successful
cooperative reclamation agreements. In other cases, however, such as in Montana, a great deal of work
remains before a cooperative agreement can be achieved.

State Reactions to OSM Activities:

Cversight hearings on implementation of the 1977 act by the Office of Surface Mining (OSM) were held by the
House Subcommittee on Energy and Environment of the Interior and Insular Affairs Committee in 1979.
Governors Julian Carroll of Kentucky and Ed Herschler of Wyoming told the subcommittee that states are
anxious to work with the federal government in reclamation, hut thatactions by OSM have thwarted the forg-
ing of the strong state-federal partnership envisioned by the authorizing legislation. Governor Carroll said
during House Interior and Insular Affairs Committee oversight hearings that, "the basic problem with OSM
as an organization is that the organization continuously attempts to do things administratively that they do
not have the authority todo... OSM is not interested and does not employ personnel who have the necessary
experience in maintaining good relationships with the states." Governor Carroll cited OSM's failure to offer
meaningful "onsultation to stc ;es, which have primary responsibility for implementation of the programs:
OSM deli /s inissuing regulaf' ons and approving grants: the lack o' clear lines of decision-making authority
between OSM headquarters and its regional offices: and OSM acLioi. to recruit experienced state inspection
personnel, at higher salaries, fot the federal program. "Federal mechanisms exist,” Governor Carroll .said,
"with which to tie ourhands, but it ne»xd not be so... We will gladly make the hard, responsible decisions that
are necessary in the enforcement effort.”

Governor Herschler said he had two main complaints uOujt the performance of OSM—"the questionable
competence of the agency und its failure to forge a partnership with the states. Under both headings the Office
of Surface Mining has for™'~en the respect for specific local conditions that are central to the Congressional
scheme.” Noting OSM in  Jty to meetstatutory deadlines, Governor Herschler said thedeadline could have
been metif OSM’s had pursued a policy of "cooperation, trust and delegation with the states. Instead we have
had the confrontation, mistrust, and an effort to centralize authority within the federal establishment."”
Actions of OSM, Governor Herschler .mid, ure giving environmental protection a bad name. "As the putw
becomes convinced that the controls on strip mining mean delay, sharply increased costs, und general confu-
sion, the public develops a hostility to the concept of environmental protection, not the agency invol /e*' This
clearly !'s not right.”

POLICY ACTIONS

State:
< Alabama: The Alnbama Surface Mining Act of 19G9 and The Alnbnmu Surface Mining Reclamation Act of 1975
(Act No. 551) and subsequent rules are very extensive und detailed in certain ureus such as vegetative cover, soils,
and mapping requirements: while they are much less stringent ib>olher areas lo.g., wildlife habitats and air quality 1.
However, permits now issi: d in the state of Alabama ‘'are subject not only to Act No. 551, the (subsequent) rules
and regulations, but also to the provisions and requir ements of Punlic Law 95-87,. . . and regulations adopted
thereunder,” Consequently, Alabama is in total compliance with the new federal strip mining regulations.



Colorado: House Bill 1223, the Colorado Surface Coal Mining Reclamation Actof 19''9,closely follows the language
of PL 95-87. Under the Colorado Mined Lai d Re*, nation Act, no longer applicable to coal since enactmentof HB
1223, reclamation requirements varied significantly from the new federal standards. The Act and its implementing
regulations lacked provisions for exploration permits or for obtaining air quality and geological data. Other por-
tions of state mandated reclamation plans, such as the collection of topograpny and soil information, were not as
strict as federal requirements. On the other hand, coal mining impacts on water quality and fish and wildlife
habitats have been thoroughly controlled.

lowa: Legislation enacted in 1979 (House File 670) provides for state compliance with Public Law 95-87 and enforce-
mentofthe permanentrulesand regulations established by the federal Office of Surface Mining. lowa's reclamation
program is particularly thorough regarding surface mining performance standards. Land use and back filling and
grading (topography) requ - nents are much more stringent than the federal standards.

Keu.ucky: As of September, 1978, Kentucky has been operating under regulations for the strip mining of coal and
the surface effects of underground mining that fully implement the initial regulatory program of Section 502(c) of
Public Law 95*87. According to Kentucky's Bureau of Surface Mining Reclamation, the current regulations "must
be significantly revised in order to implement the full scope of Public Law 95-87 under the permanent regulatory
program.” In terms of data requirements, none have been established for exploratory armits. Requirements for
reclamation p.lejs and performance standards in the state already meet federal standards in many areas. The Ken-
tucky legislature, in a 1979 special session, approved a program of technical assistance for small coal operators.
Other revisions to the state's reclamation program could not be approved until the 1980 legislative session.
Montana: The Montana Strip and 0 nderground Mine Reclamation Actis the primary strip mininglegislation in the
state, with the two subsequentacts expanding on theoriginalintent. Montana's laws and regulations are quite ex-
tensive and essentially fulfill therequirements of the federal regulations. In many cases Montana's laws are much
more stringentand more specific than the federal rules and regulations. Montana is one of the few stares than make
provisions for exploration permits.

Ohio: After athorough study, acomprehensive strip mine reclamation law was passed and became effective April
10,1972. (Ohio Revised Code, Chapter 1513; Amended 10/10/75.8/2/78.) The Division of Reclamation in the Ohio
Departmentof Natural Resource? and the Ohio mining industry have had five years experience operating under the
OHo rules and regulations. Nevertheless, the 112th General Assembly enacted Amended Substitute House Bill
1081 for the purpose of complying with the initial regulatory program under P.L. 95-87, so that it could assume
exclusive jurisdiction over coal mining reclamation in the state.

Virginia: According to Article 4, Section 45.1-220.2, of the state code. "The Direct ;r shall include in all permits
issued... terms which requirt the operator tocomply with the provisions set out in Section 502(c) of Public Law
95-87." However, although Vu ginia agreed to the reclamation/permitstandards established by the federal govarn-
ment, the state is definitely opposed to the federal enforcement and administrat. nof the initial reg latory pro-
gram, maintaining that the regulation of surface mine operatic.,j should remain within the powersof the itate. To
guarantee an approvable program and allow for state enforcement and administration of federal provisions, the
1979 General Assembly enacted HB 1514.f hupter 220, the Virginia Surface Mining Control anc’ Reclamation Act.
Wenxrt Virginia: This state has extensive surface mining activity and its statutes and regulations are accordingly
veiy extensive. Itisoneof the few states providing for exploration permits, referred to as prospecting permits in the
state code. The requirements for such operations are us stringentor more so than federal standards. VVVithin current
rules and reo ulations, the state allows for compliance with federal laws. Tho issuance of apermit"does notielease
the permit holder from any other lego! duties imposed by the laws of this state or these U nited States.” In 1979 West
Virginia's legislature considered tho possibility of legal action to preventenforcementof P.L. 95-87. The rulesund
regulations are considered by the state's mining industry and some iawmal°rs as far too unwieldly and costly to
implement. However, during its 1980 session, the legislature passed the West Virginia Surface Coal Mining and
Recitation Act M B 1529; Chapter 20, Article 6, Code of West Virginia), which is felt to bring the state's statutory
base for regulation of strip mining and reclamation largely into compliance with P.L. 95-87.

Federal:

-

Surface Mining Control and Reclamation Actof 1977 (P.L. 95-87; 30 U.S.C. 1201; enacted August J, 1977). Initial
regulatory proceduresunder this actbegan on February 3,1978. State reguiatory authorities were required to hove
legal authority toenforce its initial regulatory procedures by May 3,1978. Compliance by coal mine operators was
alsorequired by this date. The main objections to the federal regulations appeo: tot e that they deal with methods
and procedures rather than on performance and results.

The Interior Department ruled in 1977 that Western states cannot collect taxes on Indian coal.



RESOURCES

State
Alabama Colorado
Virgil Willett H.J. (Chips) Barry
Director Deputy Director
Alabama Surface Mining Reclamation Commission Department of Natural Resources
P.O. Box 2390 1313 Sherman Street. Room 718
Jasper, AL 35501 Denver, CO 80203

(205) 221-4130 (303)839-3311
lowa Kentucky
Ken Tow Elmore Grim
Ascistant Director Commissioner. Bureau of Surface Mining
Department of Soil Conservation Reclamation and Enforcement
Wallace State Office Building Department of Natural Resources and
Des Moines, 1A 50319 Environmental Protection

(515) 281-5774 Capitol Plaza Tower

Frankfort, KY 40601
1502) 564-6940

Montana Virginia
Brace Hayden Danny Brown
Administrator Commissioner
Reclamation Division Division of Mined Land Reclamation
Department of State Lands Department of Conservation and
Capitol Station Economic Development
Helena, MT 59601 P.O. Drawer U

(406) 449-4560 Big Stone Gap. VA 24219

(703) 523-2925

West Virginia Jurisdiction On Indian Lands
David C. Cullaghan John North
Director, Department of Natural Resources Chief Legal Counsel
Capitol Complex Department of State Lands
Building 3, Room 669 Capitol Station
Charleston, WV 25305 llelena, MT 59601

(304) 348-2754 (406) 449-2074
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MEMORANDUM March 15, 1982
TO: Senator iiettye Fahrenkamp, Chairman
Senate Resources Committee
FROM: Senator Arliss Sturgulewsk
Senate Resources Committee
RE: Beluga Coal Development

I share with you an interest in seeing development of the major coal
resources in the Beluga area. I know that your office is presently
doing detailed wo 1 the proposed state surface mining bill which
would allow us to take over from the federal government the regulation
of coal mining aeti-ities. I"m interested in finding ways that the
state can assist private industry in developing our major coal resources
and yet meet needed regulatory requirements.

Because of this interest, | asked the Department of Fish and Came to
develop  r me a proposal that they felt was necessary to assist getting
needed informal*1 Il lor various permit reviews, regulations and
environmental impact statements that might be required in the Beluga

development. It seems to me tin.t it makes good sense to start
accumulating data now, rather than have the project impeded because of
inadequate information available at some critical late* date. I wanted

to make this information available to you a.id the committee members.
Possibly it can merit some discussion at the time we have the surface
mining L mJ before the committee.

Attachment

jc:  Senate Kccoo*: *os Co it tee Members



Beluga C1P
The Beluga, coal development will be the first large scale surface coal
mining activity to occur within the watershed of a major aradromous
stream system in Alaska. The most recent information available to the
Department indicates that the Beluga Cocfi Company and Diamond Alaska Coal
Company plan to strip mine coal from beneath four to five tributaries of
the Chuitna River known to ovide spawning and rearinq habitat for king:
coho and pink salmon, rainbow trout and Dolly Varden. The "Chuitna East"
mine 1is scheduled to be operational by the fourth quarter of 1986. The
propos®"d 30 year pit boundaries for the "Chuitna East"™ and ,"Lone Ridge"
mines wi 1 eliminate approximately nine stream-miles of existing
anadromous and resent fish habitat. A preliminary flow budget for the
Chuitna River watershed indicates that approximately 48" of the total
flow in the Chuitna River originates in or flows through the proposed

Chuitna East and Lone Ridge mine pits.

Strip mining will result in the ultimate destruction of fish and wildlife
habitats presently existing within the mine pit boundaries. It can be
expected that stream habitats existing adjacent to and upstream from the
mine pits will be severely degraded by channelization and coalescence of
existing streams routed around the working pit boundaries. Downstream
effect, may also be severe and include dewate,ing, siltation and other
adverse water quality changes. The existing aquifers which presently
control stream water quality and quantity will be significantly disrupted
by mining. Groundwater which currently provides base flow to fish
overwintering areas will bo cut off iIn many instances. Mine waters which
collect within the pit and site run-off will require treatment and
discharge into a nearby stream of opportunity causing additional water

quality and flow changes.



‘Assuming that one-half of the anadromous fish production is lost from the
Chuitna River system, the estimated annual loss of fish available to Cook

Inlet fisheries will lie within the following ranges:

Pink Salmon 70,000 - b50,000

mean = 275,000

Coho Salmon 5,250 - 48,750

mean = 20,625

King Salmon 2,100 - 19,500

mean = 8,250

Chum Salmon 700 - 6,500

mean = 2,750

Total Salmon 78,050 - 724,750

mean = 306,625

The Department has reviewed recent literature on the restoration of
stream habitats and finds that there presently exists no reliable and
cost-effective technology for reclaiming anadromous fish habitat on
post-mined lands. Reclamation of wildlife habitat for moose, small

mammals and birds is thought to be technically feasible.



The Department has the statutory responsibility through AS 16.05.870 and
AS 16.05.840 to regulate activities that .night impair or degrade
anadromous fish habitat. The Department will requii « detailed
information to quantify the effects of strip mining on the anadromous
fish habitat of the Chuitna River and to develop biologically sound and
technically feasible mitigation to counter the as yet to be quantified

loss; of fish production resulting from mining.

The Department will provide advice to industry on the types and quantity
of data necessary to evaluate and mitigate impacts to anadromous stream
habitat. However, without a data gathering program of its own, the
Department will likely bp in a poor position to evaluate and control the
quality of the data provided by the operators and, as a result, important
habitat values may be compromised ?.,u inappropriate mitigation assessed.
Perhaps more importantly the Department needs a high level of
participation in order to acquire the experience and soohistication to
deal with the coal 1industry particularly because coal mining it a
relatively long term committment of resources (in excess of thirty years)
and the Department will likely be repeatedly called upon to evaluate the
impacts to area fish and wildlife resources occurring T.-on ongoing
operational developments and activities that cannot yet be adequately
addressed during the pre-mining planning and permitting phase of the

project.

The program proposed in this CIP is based upon our understanding of the
types and severity of iImpacts anticipated from Beluga coal development

and the mitigation options available for industry to ameliorate those



impacts. The information obtained from this program will build upon the
data gathering programs presently in existenge in addition to thPse being
proposed by industry and government agencies including Bechtel 1Inc.,
USGS, ADNR-DGGS, ADEC and USF&WS. The Department has coordinated this

CIP through the Beluga Interagency Mining and Resource Management Team

and the Governor®s Coal Task Force.

The program will be accomplished under four major tasks: Fisheries
Resources Assessment, Wildlife Resources Assessment, Habitat Impact
Assessment and Permit Management, and Subsistence Use Assessment. The
stud.es proposed will be targeted on habitats which are likely to be most
severely affected by strip mining and ancillary developments. Prior to
proceeding with field work, a detailed study plan will be prepared

in FY 83 to precisely define the data requirements, study methods,
coordination and reporting that will achieve the objectives of the task

assignments.

Task 1| - Fisheries Resources Assessment

Fishery resources of the Beluga area which will be significantly affected
by extraction and production of coal resources involve both anadromous
and resident fish species. These stocks of fish are currently utilized
by commercial, subsistence, and recreational users. Exceptional aquftic
habitats and instream flows currently support these fish populations,

all of which will be impacted to seme extent jy strip coal mining within

the area.



Objectives

Cl

Determine adult salmon numbers by species, migration timing, and

spawning habitat requirements in terms of depth, substrate, velocity

and water quality parameters.

Determine resident species occurrence, relative abundance and
distribution in each of the respective streams to be affected by the

project.

Determine the habitat requirements, and their availabilities and
adequacies with respect to the various life stages of both resident
and juvenile anadromous Tfishes occupying the affected streams.
Measurements of water quality, velocities, substrate and depths will

be correlated with species occurrence.

Intrasystem movements and migrations of rearing juvenile salmon, and
how the tributaries relate to each other in meeting requirements of
various life stages will be determined. Ultimately the contribution
of the individual tributaries to the system as a whole, in terms of

production, will be determined.

Current utilisation of the subject fish stocks, by the various user

groups, will be quantified.

Determ-nation of on-going and post development .1 changes in the

fishr y resource due to ii’proved access and increases in human



population will be conducted. It is expected both anadromous and

resident fish utilization will be dramatically affected as a result

of the proposed project.

Task 11 - Wildlife Resources Assessment

4 I

Wildlife resources of the Beluga area include moose, black bear, brown
bear, ptarmigan, beaver and land otter and small furbearers which will
be significantly affected by extraction and production of coal resources
and increased access and harvest. Moose populations are presently
considered to be moderate to nigh iIn areas directly affected by the

project, and their movements, behavior and habitat requirements are only

generally known.

Moose and small r.ammal populations may respond favorably to offsite
habitat manipulation and mine reclamation over time. It is expected
that little if any practical mitigation is available for brown bear and

black bear populations and these will be expected to decline.

Baseline wildlife studies will focus on establishing pre-mining population
levels, movements and habitat preference frr moose. Preferred mitigation
measures will be developed to address habitat rehabilitation and enhancement
relative to access, facility siting, railroad operation and the mine pit
itself. The additional data gathering required can be dov~-tailed to

annual moose composition counts conducted by the Game Division.

Objectives



1. Determine pre-mining population and movements of moose within the

Beluga sub-basin.

2. Develop mitigation mearures specific to the Beluga area that will
address anticipated lost moose production and increased harvest

demands.

Task 11l - Habitat Impact Assessment and Permit Management

A great deal of study will be required to evaluate the iImpacts of surface
mining operations and associated Beluga area developments on fish and
wildlife resources. The Department will need to analyze and synthesize
considerable quantities of mining and engineering data as well as
fisheries, wildlife and hydrology data to respond rapidly and effectively
to project related permits, reviews, regulations, and environmental

impact statements. IT the State assumes the primary regulatory
responsibility for the Beluga project through passage of a State Surface
Mining Bill, the Department will likewise need to assume additional
burdens of regulation and review responsibilities that are currently
being handled bv federal agencies. There 1is a need within the Department
to develop experience and expertise in coal related impact assessment and
mitigation in order for the State to prepare for large scale coal

developments which appear to be imminent.

Objectives



1. Data collection occuring within the Beluga area will be continuously
monitored and coordinated with the Department®s data gathering,
permitting and review programs.

of .o

2: $An ongoing review of the habitat impacts ol all aspects of the
development will be maintained, The Departmentwill maintain the
capability to expeditiously provide "real time" biological input to
ongoing engineering, planning and management decisions by both

industry and government.

3. A comprehensive review of the probable effects of the proposed
surface mining operation ar.i .elated developments will be accomplished.
Included will be a technical fact finding trip to operational
surface coal mines in the western United States and Canada. First
hand e/perience and information will be obtained from local State
and Federal regulatory agencies and industry environmental managers.
Emphasis will be placed upon studying state-of-the-art mitigation
and reclamation techniques and the applicability of technology
transfers to the Beluga area. The results of this investigation
will appear in a report which will be available to industry and

government agencies during the design and development phase of the

project.
«
4. Alternative mine waste water disposal strategies will be evaluated
for their impact on aquatic habitats. It is expected that large

volumes of water will be associated with mining in the Lone Ridge,



Center Ridge and Chuitna East areas. Expected downstream water
quality changes will be evaluated for their effect upon resident
and anadromous fish habitat. This study will be coordinated with

ADEC"s water quality monitoring and discharge permit program.

5. Reviews of permits, EIS"s, regulations and reclamation plans will
be coordinated within the Department and responses prepared on a

timely basis.

6. Mitigation measures will be developed jointly with industry to
address fish and wildlife production lost on mined Hlands. It is
expected that significant quantities of fish and wildlife habitat
will be destroyed or damaged by mining operations. Development of
biologically sound and practical mitigation measures will require

considerable Department time and involvement.

Task IV - Sujsistence Use Assessment

Moose, furbearers, game birds and salmon produced in the Beluga coal

fields are some of the important wild resources utilized by local residents.
The Tyonek Comprehensive Resource Use Study conducted by the Subsistence
Division is currently generating data on prefered resource use areas and the
socio-economic values of wild resources. Additional data gathering and

data manipulation will be required as development plans are prepared and

mine construction begins.



Objective

Conduct additional resource use mapping, data gathering, and data

manipulation to supplement ongoing Tyonek Comprehensive Resource Use

Study.

Project Management Responsibility

The Habitat Division will be delegated the responsibility for overall

project coordination within the Department of Fish and Game.

-10-



Beluga CIP
PROJECT COST SUMMARY
(in thousands of dollars)

LINE ITEM DESCRIPTION TASKS FY 83
Line 100 Personal Services | 76.787
11 24.9
11 81.5
Line 200 Travel | -
11 -
11
Line 300 Contractual Services | 23.0
11 62.0
11 32.0
Line 400 Commodities | 6.0
11 6.0
i 6.0
Line 500 Equipment I 3.5
11 2.5
i 2.5
TOTAL COSTS BY TASK | 109.2
11 95.4
11 122.0
Subtotal by Fiscal Year 326.6
Note: Budget costs do not Include administrative overhead.
Task 1I: Fisheries resource assessment

Task Il: Wildlife resources assessment (includes funds for mitigation
evaluation subcontract)

Task I11l1: Habitat impact assessment and permit management (includes
funds for engineering subcontract)

Leadership for Task Il will be provided by a Game Biologist
Il who is funded out of Game Management unit 16 operational
funds.



FISCAL NOTE
BELUGA PROJECT

FY 83: Total for all tasks $326.8
DETAIL BUDGET AVAILABLE

FY 84: Total for all tasks $300.0

FY 85: Total for all tasks $356.0



JAY I HAMMOHO, EOYERHOR

POUCH M
JUNEAU, ALASKA 998tt

phone: (907)465-2400

March 3, 1982

Mr. James R. Harris

Director .

Office of Surface Mining
1951 Constitution Ave., N.W.
Washington, D. C. 20240

Dear Mr. Harris:

As you are aware, the State of Alaska 1is in the process of
developing its surface mining program for submission to

the Secretary of the Interior later this year. As part of
this process, House Bill 762 was recently introduced in the
Legislature and referred to the appropriate committees for
consideration.

During development of this bill, we have had discussions
with officials of OSM and the Solicitor®s Office. We
believe that the bill, with possibly a few minor exceptions,
reflects those discussions.

Now that the Legislature has begun consideration of HB 762,

it is essential that we have OSM"s definitive statement on
whether or not the bill will be acceptable to the Secretary.

IT there are problems in the bill, we need to know whether

any given problem would likely give rise to a condition of
approval or disapproval, or whether the problem could be
remedied by future State regulations. If you believe that,
changes 1in our bill would be required for Secretarial approval,
we would appreciate receiving the rationale and suggested
language, 1f any.

At present, our Legislature intends to adjourn 1in April.
Therefore, we r.aed to have your statement as soon as possible
and hope to receive it no later than March 22. To facilitate



VWA\W\e o0"mepira
T.0,"0)0A w Vo
Homer ,AR. AQOOS

NRoar”™ 0S, M L
(W e>KA Environmental 1 ~ 7

W GTh ,§uite 322 - -vo- - .
Euneag W OI ' "

Ater - *Ta4 17™eusoN

D etr.EfW ; e e m e e e e e e

...Aft TeoueftreD t > Vour, oi=Fiae 1 odtrined an&

" ffevtaoeo of VWw>sf/blls 7@®z-, IM , and
1 AM SENDING? vnv THOOOHrTS ON ~TACSC , LESS THE"
"81116 THewftELVEFt 4 ASFtomiNC THAT 20U HAVE COPieS
-TO uoHidH “ou "(LANi "REFER.
. “The CboveRNGRS T>ill ,* 7Gt_ j seei”™s To Me TFe
WEST IMCRIANT To THE EXINT THff A 700 AD
~OH OR AnH OTHER- SUOH T?ILLS SHOULD HOT EVEN

T>E OONStOERtaD FOR TftEftAOE UNTIL SOWETH IRO JJKX
rr \S MADE UAL),

In wW Opinion) An) ART @HIEH would Gontrol
Coal EXPLORATION) and W iniNG \S I-CtN\)0O OVJeRDOF
given) -Alaska™ tnanl and dide spread D eposits,
W ith THE TAEGEINT TE\iIIVAU OFf [IWTOeeftT iIM GOAL AS
An) PILTCRNATIVr TO OTHER TMPeS OF TUITL. k)£ UJILL
9EE \NGREAftING EFFORTS TO EXPLOIT THESE DEPOSITS
And WrrHOUT DELL "DESIGN)ED I”~CGOLATING LEGISLATION,
(bWFtINLD UHTH STRONG FttFORGeWIENT, \TSEEMS
UKELW that GREAT FNVIRONVYRNmL T>AMAGF D il
OCCUR- THROUOHG6OTTHE STATF.

AfTEVT Anj INITIAL EXAtvhnAtiON OF HT> 7GR,
Il teelthat ir 16 a (Good Starting. foint.Bu't
THA HTere ARE Several T G intg 1lohigh inuGT
Wa e more dorr \F the B ill is to 75e GI1aR
And OSAPS5LE- | UMLL TRH TO 9 UnoMAR)RE Aft
"SRiitfls” Aft Toss) au? The Hope that Vry



OBSeKv/ZAnows Acttb QOi&Tioas GAMTBCOB Soimb
OStzr to Woo..- .
K¢ LAvwuw TTseer MOw W is @i~
IMFKJIOARIT IM THIS LEGISLATION , TSUT Ikl THE IWTAVT

....GT .BvwtPuOiwW | CduB»wC tauvie*nr$

JO thcst TVIINGS .uovAich SAt>K.( _Mir as
.-Flaws m.THe: bwll* o o
I* QoizsrowAraur ™~ ™~ omptiows — .
t. AlaGolF*&aSING
6, FAitup.e TG”peeirA D ™ ee op EKwiKouMLwtt_
'P&OTEGTIGL SouGH'r ... :
4. of Mochaws” s FitoTCGriKiG Individuals
tomi Interests )tv-THeSUMPHVIG: E M tatt
5. IN"A)BI)UIYTE /MTOOTO/™ TO EYspLOPATIoSI
, MiKiiKioTfeyntr ZyfsJo'RrouUMioM iuAOIQUACiI<3
1... Fkadtgoatt Pulod g MMisclosur™ TRBMisioms
EftGeSSWE ~D6dv2.(rn.6IMAN*T" L_JVFoGOAGIE

G "UESLONABLT -K,SSUW\P u 0*0S*i
Ttte 'Bill makes the /VssomPnow iw its
Smfmo”™r of TU™NpoSser that goal M\N»0g is aw
VPSSeK>r\Au hwb TSLKieFieiiMl®™ AdmirS"(V-3, L.1-0
-AwD 3-00 . \VIftkw OP 090 LOOUUD TDISA.GftEL LOITIT
rm»S AmO B inlOP ‘BoGM LAwWGUAGL. (IAvd HA\NIT UTTIE
o0s£ in the op the ismnm Nl sitould
J)E GvmTTOO. e,
IXnctHEVE. A\SSUW)PTIOM DHIdH is iINFeKBEO
IS -pTAT THE FtSTL OP fALASVOV SPoolLD (TNiGOU£?Y6E:

SMALL OPEYWT6v2S. U)HIOL | X>G NO r~EL UD SHOULD
IMAKT IT m'DITTiOuir foif- THEM | ‘DouBT THE ADviSAftH-W

OB EM QouftAGI WG GK UVPGE GpL™MAfONS . TtutoGS



rmv ... U)VUGH (oowG M w\ir MOST A&our TKVtS 1?s)(Ltu06" _

? UoOKCmkJC UOUtGH u30ULF> Evw*\ti oPtfITAnoMi-

IbH P/vAmg ‘Tote- ReQomWft SMviRChKivwAri/Mj 6 tuioi tfS

) -(p> 10, Vv-.16 - tz), ftMD.!W OUWIOHC &IOV\PTIOKi

c TRom KecouvrioM op .csPGFtWow” Co\,a«iMC>

X Two ACRfS (P .W ,L..1-10"). ip \MV GIPikhgkO Tv-vis
iVhsuivxpriotsi .M oo tv*£ SPtfCipte- TfcOWSicNitcmro

c \VME£ .mo .TtXiir iKi K ~iu. of.-mis voOud.._

C -

rTrtftouGttour Tue 'BiIIthgrit iv.eviowMe.c 0f a
VfcfcW NARKOIO N/ieOC Of laJHA [/VUOHT 14VW SrAUDIMG
C K6 QOMGtfteMS- GOMMErNTIMC, o\ puttmiTS , eXCVPVAWOKI
WA\MvwCpS 4 AMO  UIProPcO Nene>V0. ~THtG: VVVPPGE " A F0/S6K
\V\W0 iS OR- WA~ T2ir ADVjlO&6EW AFFCe-Ttn0I' APPISAVCS iM
. VAAAmW ptPidCi C&XJ.V. H) L. \-T) NiUt> ~tW teSUMOUOKI
/" $mYiS> T& t>tr w TVir @PUAMiss\bya(M. SU-oul0 H'Avjc
AotUoRtW TO DcT&ewvM lom-othis HAPPtTMS to ?>(E. [His
IS MOT LOGtCAU fMAD TO(TFikjil oM GH™uib BIT
TRovnOifto invtcaC*™*

Tik jAilw vir -is Arsuvvufift im r  TH<r gxtvZa<itiok\
0f APHVL ToK- Pftivivar USIT SUfcoub MOT 51T RAGUUWO |M
IANW  LOI0ON (p.HS, C.l1-i0), LOhiuT it 16 R<fBcKirur To
GXarPT INDIVIDUALS TROi™i TVEC "R™Culattoms DCStG™al TO
Ty~CuLAur OfliMaus<vdi\iH- opo&j-vtors t it secvtti Rathidc Si-kner
AICATTO TOTOILTO 6 ££ THtf FOTOMTIAG TrbR. ITM\jIp6J0Ju.ATTu
C>CGRADATIGM A0 CwiUDISPo-nr IKittoW.ftMT" IKI AK|

uMR™colW O H'.soMAu'DovaopvMCMF ‘roomir sopt gf
TSITGUtATOKI Vb IKi OR.ON!

> NN

O 0 0O O—o O
o

(@]
|

(@]

VAfaug”rlg/VjiK>G:
G - . Twefjr AWPf EXivmPLin, 0P 'PrtidAdes uimdtV
Tail Xt CoKivjir-i Kws1 iMtmiiKi~, |r tm-K Documuwt IS to

NertoMir o”~~eur lcoi™lttig”™ twaT pvtftivas imust bit




'DETIiINiN!) d>ieP
-HA\NT N eritA
TW mV 0jt0 Ac
Trouf)iidrbbw\e

"FIKIC) GtHO N .

P,7.,1.T1 ““CcwimpoRfVKHiOuav &&tw._.ticaé&lg ]

\RL-F <60 "U W (\ 11 u>uo

s6n*»Y5LE "T5jvseu*HT f<row\ U)YHEH.TO wi”Suieir
mowS, \ UAT-So”e: of.. THE .wo0&e

EXAM*"Pué& ... H'ou <oam uts>6our5T~A>LV

*3..1jU"2.3 ""oNRKFtSCMATSUI CsVA™DIN\NTLOFAN

[ -« P 3 jL.I " Rett9CMPIi6 IE £xtovitioH m
*1?2 3 ,L2- *R~AScnjrlc Wiwimg OPew”~ToRs"
T.P.S »I- LTAPPROPRIATE pROC(rDuRCSU
* ?2«.H , L.15 W V-AseMAisi-V MirOQusSftjRvV * — -
9 P111}L ,i "/A\p~rsosi who is or mw sir Afciiinesav
KFFire-niO"
« P.o, LIO-H " Stv3.\K.£ a T$HUrtO(LE TheTCOFfcW "PRoT"0OTtoR

OP THtf £k)VIEOMM(EK>TMiii OTVWEK 0OS~SOP
m UAMG *~

T his last \nrw\ is not in okdpVYl bm TA&TT

N aust \r

ArnrMTio”.

SSWAIC C.6NGRCTF £XAw\Pi<r of loKAT TWFf OFf U)aGA\tOG

iMA"CAAMiIewyv
GiAwis
lu"rwif pmst

fcluJIWS W fr

ltuluR1 to

\s 1iv)\Pofowr”ouGH to mev?\f Ab e -
K is v/irni that ihiT UIOISTIATIOM 6ivir
to\IL “bir Unu-ZJTO TO HWiUftk cotoFuenus
SPANKtt TVh " "i0if\LI\KJIGir,” Ui e t<foo(o tW T

N othe GMremrsr -piMATOQI”™ dikrtwissr

M*&&b To GST its THOM 15 OM Tttf gOAIT.

I*g”inr op £Av/IM6”MW\QTN>T7ATr0TganQK>SooGHr”

TWrarO to TI-KFf JHSOUIT IArfoour MAOoOP™*
PI"AGtN>G ITHI® 15 A MAUGR iN WG T5ILLe UmUT
UrotrR. I'Tv\ir To»epcbirs of this Kot"™ 1lop .MtArWArs
UmoH S tm to 1iwdioatT f\ v & = 6w THe Fart of tvht

UiMiTi*P-S T0  w?r0-TV(Ff RiOt-vr THiMGpY (A0 STirfiiTiO 5tVoOARL)S

Tor e>\/\AoMIM.(rKTTL ~ualvtyV Giw. LOtTTouT Sooff



r> Vo CbhUIOITUMEeS JT IS t>GOOTFoL THAT U&IMULFiIGNI
s/ W . OoltL AftUT TO IMinzT ITS Cs/isitAAL

r AR AR «Mm

e ~TTttS IS vGev2H IMPOIKTAWT' , SMET “W S oe1LL
Y TftitS To s?trr .UP AAN St uOwoRc uohick wnil HFtP
B, KiGATS OF IkiOi\MDum-£> fOOT

( . _ (OUT™MOt.OF Suft“uKFAGIT t~W IT (j/JHIGI-V iSS MOST"

....... - IMZ/ZVvS~V WttiU TVHS IS
- K F>rvyrro "purpose; OF THir t™ill (?>X tl. 14-2.0n, ThV

. ATATL'WVGUT.OPTT-VC TV PT 0 DIEGJ&'K OF. PRGTCCtIOto IS

T .. Cokf>PI£.oguslV A6SouT™ b \S AMV mw.iPno” GF iMKItwDs
_ _Foe_ RtsouiuG pi~rFu-ars T?eTiOEO\l TPew\ /v*jo GUwe&S

¢ DF £us-~orzFACC' RIOHTS* 10 hiut LiPwGuagit xvtrui™g loiri-t

¢ "Pirfemtr kppuCATION Dt-ToifM_ wii&n-r Gtvir Comf>RT(ri",

L.n-zO, IT MUST Otf Rin”o ladUyU THITUMOANSTAfiOING TWATr
_ T-NT ~FVrT OF taftsKkA WWS ‘ReSisfcyiflID £ufc-Su”~FA£t \QvGHU

¢ - FA most iamd or™Y~ovstr rvztVioGF(rve.eG into PMivatt
_ ITtMOS  51INQ.F ~rATFHcGG- TWIS , FT SHCULb
v NOifi<Z HHIGUAGF IOW GW £*pusiNS IToUi THT
L OIMTC WIGL D m i WITH [TS ~uG-SuRFFGe: RIGH-T5

L OKI T™VINtF WURF(©™ir HOLDINGS.

— ki "mtr ~ASir .OF.. "GUEV OR. USS t>0£ TO THF
GP~APTcw OF A OOAL MKMT IT IS ~2~TATTO THAT" A

0 e . piTRSON U)Ho IS iINOutob IKi Ai$ PgF-Sgklj OR PR.OPtfRR.T"V
3 THO VtCUVrtoM F>H A FFAmirrrP OP A TRgGLUVTIGKH--
c .. 6~ ORDOO, OR. PfcNI/'GT. 7~ iIMVW T3R)fOG ~CTIGKO TOR.
c _DAVAY&IES , ATTORNIB TTFS , FTC. ~TtfF Qoesnou UOWQD
T OQCUftS TO MiIT IS>, U3SHAF KTWCNS TO A Pe£S*M
'(Vi 3 HjHO ‘OuFFAS P6GS 0%0. \N>O0u&/ T3V ~ OP~ATIoM
. _U)VhGIiT IG MoT" VIOLATION Irm> AKW wj&V ? LOf

c- (MOST tVNF U&NGUAGC ui“"GH* ‘FiNtrs N0



*

° > wm o

L]
- 0o O

cr‘* CD|00>P >

- ..J'Petermr Wocu&s Bi™ooLkise' Rirpirs\&V6G \u suca a

UjUigR PftoyjiOifS A -fpn
Ca/iEWV o f BugH; LGS oft- ComPi*SArvaiS t=o0”
iucruft.4 (P ,4-~ u% -f). i o
|I/Cat1”™ RtOHts ARC T/rscTtaCG (p.HG jL i -ig),
Bur ok®" aptor. a loss hias isgem botteROO, Ti-vir

AWV IAV.TO AShSORP TWAT.. CoAPN\<LTS.O//(a<l. UJATHL = .
. UB(T M IM f MBI9IT TPROOGH T'GT GP(rmyUBW

_.. PRoip66inG toouuvibir iDeMTi™ur® TOSou/Kiry.
. "FOV?2ir TWT TfeRI/wWT IS 1SSoeft'

_ OmQU~ THOVISIOWS OP -tvhS 51tL, IT LOOOK Rif — -
POSSIHUC TO  PETTITIE*O TItlf GleawSSICALX. TO  RIWAT

KO AR™Ma dlsvgmatlo as, *OKiSutmftic tor yvoiKiwc"
(Y 3G, u i>z0), 7Tws> op (QoyvSr vs as \mPonr/rr

To(L ProtkctikK, 'VuPAiL As-Tor. PRWATTJ-Wm&S*
O™PoPc.-WwMATELY BLO4 t?(cS™MAfao™ EO0ul5 SMMTO
©c If oNir -Rkads TortWig.-. ¢ A

DISSIGWATIONI OP OKiSuiTTi&IOT-". .. ‘SI+AbL MOT PRLMCK'T
Goal t*pLoft*o”...I "bvts gbvhoos GBmtmaDigtiGo
SvleuLb To<C fc™oLVIHHO TbLfOk THIS T5ILL IS » e x b

ltu'to U\U) CP**3~ tu 1l-a).

LIMADfQUATG ArmiM-nLW TO E x PIORAt \g W

It is most omto™tuwatc TVVAf TIliiS bill.
laa.Avoirs ABSoultttV wo W ov'Silil fop, RirQutftiGG
fApLLR ATLQfL PLNOITS , LAMGIAGIT svTiTtcs GWiy

T lw A PLVSOtVo AILST T it ft** McmGC Of IWTHKIiT"

1&PfbRIf GOWOuGTIKIG QWIORANnoM Afe.TIV/ITL(ES- Mo
T\jRug. wotiGI¥ (A30uU/OB(r RtrGM RGO, o tfoGnec
t/oQUUb TbC GiviOG GURTAGC LAtmO OtoUEVi$ i™UOUIISO,
MO “CbOKIOn™NG tOOULi> BIT RI1Qui&D, THS Gtol/ATbEN_
waulG t p Kllolo™ to Rew\o\je. opto Z'oG to”™s op



D G — 0 o O r o

n

a

_<2,0iff\u uoitHoDT *APiretpie tofcrrmi /Wieov/™u (P-ax,

L- 1*2-iS" PINt> P*W X - 4 ) . ~Xi-HS looulb t=ir

- FDISIVbT~MUN IF IT OOAS *PN=fO0 IWT& UMO. |f

AtLOIO  AAVOST IDIOT WITH, GAMIT

- JEQuUIPwW<sujr.-m Rrftise 1wes& GOi-rH Pu”ue

yAwfhvr., LAufrs | iKi “ecw rvumtHout T5<nuG

-------------------- b-HaD -RifSpGUSAYSuT H)R NoVtHumC, H-El IVIi£>A* _

_(/3g: wiosT tt(r\M.IDUt Ato4> RSILL OfcTTIrKS RIMS

~--to RTSS tuiTttouT <3IPtfCiFiG- ReGLIAriLM S &vKvewitO£

"THC ExplorR# noki L

IMIMIhlcleftyyur Mp'I~eGOIATION WiQtQuft('Aey.

I THL SEOTQM OP nTH. U'tL T2efy-sIC, BitH

. MimH ¢, Re&vmr Am .eftrioM approval- t-mewe ” u\m&u)V6F

JOWLI| An fWUGAT TO USr Mi. %A)0UA
\AOUMIbLS Of LAIj OR Acm\MStVeVTVE Rote  @ONMEQTIO
loi'tlV- A “oRPvvie Qofru VNINIG gPIpATiOd OF His TOR
A (TRioG op turlg: Movies triovl to Tttir fW ueHnoNI.”THr$
IS An OOTSTTVNOIKiG, lofl\ 10 F IT IMOUL& S5LLWI V//AUO

.. *.16 REQoiwE TPs Usr tg inglodl Ay Rlsourgit Ctk/AtoM

'RLLATTO ViOratigNS IF He SOietkjiso UP AS A ToKustTe*.
Or. /v goiio miMtor™. MI-W should He *5e foPt&TUD To Vo
'‘Bernr.e- Jo6 uom+ Qoal | .i-z6>) ? |r tooold

Also "Bo A G>co& iDeR ToR. dmuGuHGI Ch]thls Sec-naM

TG IKIGLUOe SPedipid. GuioftliMS TcR The comrviissontre
TO ThtlOIO 1o IYAKIAC vimewrifinvTioks ORTHIS kiwft oe
rSiogggmounD iKiroRmArioNi .. . p €gput do Hioe things
"Reom TIW\E Tg Tiwle.

T?lattd to trg USr op violahoms is cgord"G
LOHIGH TRIgludIS Am APPhOAfOF ujitit A 1AGk.G"ouwD

A3H6loimG A h PAttlio/L op jillFol ViglATlgmsVrom

OHAiMd16j APPROVAL, TV\IS \S GI/eePtT V*B)OT 1 100D



'0c0OGGtft THAT THP u)Ovlb uhtiTul”"Be Kewo0>i03.

Mo matter THe civoge , MS' PA-nms! OF violations ..,

IwOvaAtrS AN iKiARiu-W TO ConDOLT. bLS\NGbS .IN

A 0>AfE AnO  (LoMPFTENT Wftwiteft v>-u aL. 1-5}.
"Ttte 123TA0USHWOSN7 Of A Bet Of FLEO anD ... ...

TeNiflrtTieS khHKLH HAve Some 1I1g&klal 'ReilAnoNSrtiP tg

THe leftwits oft. violations AfpL\LN tg Goal miNiNC. .

(0 IMPORTANT TO A 1\LL Of THIS THPG.'" teSir
_6|VOULO. KOf Be AftSTRAVN ftOup.(E>.15uT SUcouO RirfU'OT
TVftr vALoer of THe "RtO00™O0. and the (Lcsts ..ikwglvco .
(3R...LD6SLS INGVfcfteO iH WOOUAONO, O0GAI wiiminG ..To __
PVFtUJftTL: tm : 1511 in TAiIs R~fteor Reouif.es A PLrsgn
(Dith K-Notuuoooe LoHKijl I U w _, Suei+ as M NTTtftNef
1 A\ GbN”RNLY) THAT UMIM THO mpftl'StINf ujOftDINO |,
TUT 11LL CoOuuO NOT AVUAS RIQNRU IMPostinG Of A
iLoufturj io no [ P. 14,L. 1-10* If would ber weft
GOomSiSTLNT ,and ~AFHoft- To PrUiM> RIQuiRe f\ BonoO,
IN> Toft. RoljAlt. |slj '~=1 OVm Gnui propose OoNFONS

I/leGU | L0GU0" UKTTO SOL AnSininLYT. ARC
TVteT HAvm LNCOOH TO W?™AK-L TI-VLT (DowuwsSSibN G f
VIouAtvoNm T6G (OcprW TO 15(t TteoFirPrSt-F?

_1-6, U £-6 Conflict gp iMTOft0sr4Guss ~ MSOI'VMIAVKIOR
o V.33, L. 17-27 Violations |(WomansofRkwdt5,006

0 P/ 34jL.7G-2) P-35,L.| IOiclpul violations
Conditions op P<r«wir, C.uvss (2 Finely

- 7% 35, L-16-14 MisRin” L nvTioN of Fact feGFVOING
Goal OtoArioM , ™iass (2 FlionV

®T- ST, 115 NT Fairure 1 ~akact Violation Afnvl
ManFieM on v ~756 "peft DA{

1PAQICIIAtI"Rj&uoDtSdLOSuftg LanOIAGT

WULC TOR THL MOST PART TUC GILL PROVQXS fcift



..vvuruoos wwwé&w tuc ityfoK-wYiWw
iNBovt Tke ftoriGMS 4- pkopcs™IS*"-cf Goag- opio”~Vvt"RS
OF THU (DESVY\MIVATCMIA2-S  RjsSPfcfcfcfc T& THOM ~TUeRIT
me "ONODi TVHMGG  udHrigH - If 6 PATId-
UUmzywu T"6UBPM€ » TVFfrVF UGOKOIMC, IM TWIT &ILC.U6W
Onl Vvjftuk-i~Potf~ivno” 1iv*hS \i~SP(renot» toooib Pyiioiu
n IWFc W\iATI6M lTomGF GMIV _TG "me <3F__
_THe awm\nwo yk»d PW~AverylL 6\r _THvr.GotYL-..** x e
J Keipr G&wFiotloTTG IYfobwar w\ryour A TAArym”~. ex
LPUTEUGLOAO. . "1 (PAUI"ZMIOrtlie 1 R(:(LG&KHZ.C T I W &»AL
_6P(&e.tVth«S to\<bH TG Keep Such jNIF6*vv\fcnc*i F~» v \ W
HWIDS 6F @6MP(XIT6”> (\ FLGO .OWOASTHrMO THtYT W*T
_/\Re DfcTvuKiG with K\ .I0tebGoKceuJdi+iei-i is Fbiscie,
PKoPcnerV. IVW "FeeiliiviG is "meo”™o T mr xHe Poisue.
IAAUST MAUQ fECE< T& IMToKuaAtl & |M2£ur ITS PKcP'RtV-
[r ihvs btfeK tv\c "pnivcr\ef to alcgioT Ws, £0£t ¢gf
C6imt iDion At ity ToR. W oil TuOuST~”™ ,"Titer Result*
F-VAS "S&exi ft igvvstuTul yyjoO De$TEucr\vjt PArreruG OF
DTCOM/VriGM S?ub6oeor\K& Vvmi\W Ag&envS Im THIi®
.Ffrvvre 1t g Prun.osf Go/xnMuGuG ™ okv WS, B 1 tHiT
VA<RIGUS oM PferitoC 1ri<<w\S e
v IK TWC S>tCTloM OF THC 'bILL KIXATIGG
TO "Pu&UG ik/FoKwA-TIGU ftuD IMSVAGTIGK] , IF IS STJVF3)
THAT “Copies cf RIl1qg&kck ,permits, iMSPtfLna”™ vwruKiPfis,
6& OTVHTV”N INFb&_MiYTi6kj - "WyU-T5«F WAADF IMwiiCDIATTclV
FYMO FiOKivleK)ia\IiTLT AVAIILA@U To The PbSUC KT THt DiSIKTTF
GTFTGT CF W TXPAVmMmHIXX &OGIFX TO Yvtlf LCGVncM OF THO- —-
GPGWyugM "(jM,L. n-is), TSg IS QOTWVnDiuC, ThOT To "
TIT Uvm-WiObj TG FOGFriofG . W W FetuwG IS ITHYT TITS
ovIoUtG bO VvAADII AVAILAG6UT AT "0O0VARnm*Mr CfFifiO.
Its TVNe WH¥ITIUM™~ OF MOTi FiGiYnoKd OF WIFFTINjG” ,
HeftvTKGS , £cKXeT.LuOfcF> ,A®G THC 1-\K4T LTKOUAGG IKi THCT



A \S PrgtW duiY”™., i0 hvvt laogno IS 1V
z ~Quuaeyv~rcMr that m>ng iajvtu thu usual pu&uo notion,
.I: An i'vim M 'PThm\dc to locat And NoriTH DiReonot™
r, MR TAIVAtr UANOeLOKmdS uuWO M i&hTTL AfTtICTLD]
N Perhaps -&R vyail.. "T WHs should ai®6'bir a
e TnLQoirisyaent or TVir P(Amir \a<s pd~'rdth \2k—

PloratLN PynD mining vSo that AIll ?AY-T\(rs.VYi'fiw
A /rtifAift0.  U~GpUAGt: SHOULD \SC ADDED TO SECTIONS

- TNI-hGR OUTLINE THrC ThIR.. COfuDUOTIMG. HW iMOS

A VWATIXICOS ACLMTATmd«S ,isTd. T hat- luoulD TeQoiRL TV¥w\

C- o TG TL soLboLiTy TOR_ TiwiLsS AnO PLAGES AGCHSSJ&U™ TO ..
TVI-L  ChLNirRAL (JAJOIWtuO PofolGfp, UL -IX, 1L L 1-15 Tolil

-r GXFEWiiPIEF") «

iL

NN £x0CSSWC 1) ISG.RCTIENFtRI U nGuQGL-

A TAulH OH TVT LAN&UAGIr IKi TtttT 15ILL \S QuitT

( ThRATH/L ™ Gow\w\iTn *0G TttC Odkw \SSioNEVL To I\

L APLditAG CauiRSIS. OH KOTIOM 1 LnLVO A SPKGIRC SETOH

(N _ju™c~u”™rrwe”n, | wilit THAT MO uooolO HaPe to
S&ZT THS KiMO GT jJAWCACH OSLO TttC RS'UPRIGHT

L mANGUAGIr uow&lt 16 hAORL- DISORLTLOKAA®RV* /\s
Arvrnco ondlp_ m i Revimo OH V\agoit Th™hsmg A

J | tpo not iajantth-l &o™™issioM'(nATo Itflve thit
GPTIOfG OH ToTOe.vaiMiNG LOI-VAT Oomstitutlc =K
Totsonl toho \s op_ agaw 60 AO\i(nasHDV AFRfOTL'0’l

-y HAvVJC hr VALID M O LITGAL InTLTLSF UN IMUYiiN& ,Ti-HS

T. ‘Should T5wr Si'hTtro Sccmmao in a SPuctiO jTSOT

N - 15ROAD mMMMDT-.

A Tr.ePim tSNOL* TO AOmiKiiST™-hToij And Regulation

~, C OH H?cKHAET DiSTUROAtnGES 6V UnOFIRGRgunO Minin)G

IRMQS " tvkt GotMmi~si6oLvL mtyj pjrCmhMT a PkR whTTLtr
G: o M IAAAi”mico Records in tvht Stat ,wmR(r vvilntuir



<

Inports > VVtoMroRING, @Q uapmgmt or wtzruotiSj

Kno ewvhuftns risolts , 1 su&Gi&f twPrrtvwr ujorao

."WL Repu” -tK WORD VMV (jP-™ |L.%-X\Y

f\s (loingcRnjs Scrfaot OPIrRAriI” aajd Disruption

-.OF AQvnAMtFFtS TWe B\U. OtAT” TVWVr .“TYUT QJONAItttaC e
~_VWWV BPirditw ".. . owircvWNIG aF.<SuRFftCe: DttiMMItftii  RiiwHisD
. - GRCUfuO WATERS ,AMO PRtdlpirwriOtva ATTHIT SrOT H-HS IS
-"~0TteR CIVSC OF VVWj N

—oO_"I"Hv-‘/_|OO"

-~ 7

-+

%

rL

-SttmL (7= 2H. L. 22-2A MDP .~ UI-OV
(ANtit THtr QLisnMO uanGgagl “thit (LomMissuNitVk
ITAS YVttt Option of "RirQuift\tOG oft. voot R(EQot2485 A

ACCURtISO ~ 0 T&6M THr PUGWMWW HAIDIAR. Tht tXOSifcU

BHOOID fjir TAKtiki Our or His* HAROS BM (OHANGNG THT
TSIIL Go THAT IT KirQuiRoS IoGNOIuO OF &lL

_R#M»r M-6n&ioi2* (p.m , 1 .t -iiY

N\ W-ANOUKO'T LOHHdH Wou VUIOIr MKCBOKSTUYL. N
Bills 6f THs “W £ that Giyirs Lxr”~s>\ir Totooes ot
'DISGRtTioH SLV60LO "Bit QokSnfcMiSO * | BmisVAiT.

CWuKiSIW 1 FAiuoO To Be: TORIitF, THOUGH | DO
WMWWKATHC (TFTORT WW FetUiGG IS, AS PRA/10uI™
GrPrTTO , THPJF TVHS IS [IN.P6RTA>I OIfC.ISLAT1I6N MiVD
I-VHVr LOITT SSOW OARLFuL ADguSTVHITTF GuliG
BLOoimO B'tr™iTt £ UACO .= (Mw IfXPirRIKucir with THr
BrAit OF PMaskiv luafims Mr OF M R jtootuAl
(SMpvWbiS OF 1700SrWiAk UFICTIfiv® O (SR. VATGO"JVT6M
in TM<f PD6UI2 iMT"i~sr IB g 1 H"A\iF iMfttir Atn
(THGrTr TO *76 IMF GuT ITBMS THAT WA OHF TKNG6
TO FOSTYT TtTAT S6KLT OF TTHmG Fn O T> ‘SuGbLST
Gafmols luwien mi our 6r img” in tvi™ PMBuo
IIOTOWOGSTm [ Moat "THAT T 'o(r 6r «OLP Tc
Yco And TMA-T ~"60 ivtohT Kol7 DIS ito&nim-D 6F
PROGRLSS . -3 AMGuidan |



Alaska State Legislature

SENATE
| | Resources Committee STATE %%\LIJD(I:PO\L/
Offical Business MEMBERS PRESENT JUNEAU. ALASKA 99811
BETTYE FAHRENKAMP. Chairman 5907; 465-3834
VIC FISCHER. Vice-Chairman Senator Fahrenkanp 907) 465-3830
BRAD BRADLEY -
DICK ELIASON Senator Fischer
DON GILMAN Sena tor Bradley
BOB MULCAKY Senator Eliason
ARLISS STURGULEWSKI Sena tor Gilman
Sena tor Mulcahy
Senator Sturuglewski
March 26, 1982 Beltz Room
1:40 p.m. Room 211 - Capitol
Hear ing
SB 772 Making a special appropriation to the Department of
Natural Resources for construction of a plant quarantine
station at the plant material center operated 1in coopera-—
tion with the Institute of Agricultural Sciences.
SB 803 Establishing the land clearing account in the agricultural
revolving loan fund.
SB 804 Making a continuing appropriation of repayments of the
principal and interest on loans made by the Alaska
Agriculture Action Council for 1land clearing to the land
clearing account in the agricultural revolving loan fund.
| *~~SB 843 Relating to surface coal mining and the underground effects
of underground coal mining.
SB 697 An Act relating to the Alaska Renewable Resources Corporation
SB 772
Paul Huppert, Matanuska Valiev farmer, explained that a quarantine
center 1is needed at the latitudes of the Matanuska Valley for plants
brought 1in from that latitude. This would require modification of
existing facilities at the plant material center, and employment of

a person to collect plant material worldwide.

Nick Carney, Director. Division of Agriculture, Department of Natural
Resources, explained that the appropriation would pay for construction
of a "screen house". Bud materials would be reproduced inside, with
the screen restricting movement of ip" ects, thus 1inhibiting the spread
of disease. The long term fiscal needs are minor, as most of the
infrastructure 1is already in place.

Bob Palmer, Alaska Agriculture Action Council, expressed support for
the bill, stating that it was 1long overdue.

Senator Sturgulewski moved SB 772 with individual recommendations.
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Page 2
SB 803 and SB 804

Nick Carney expressed support for SB 803. It helps small farmers
who do not presently qualify for land clearing loans.

Bob Palmer said he supports both SB 803 and SB 804.

Senator Sturgulewski pointed out that SB 804 has a negative 1impact on the
general fund, by allowing repayment of principal and interest of loans to
the revolving loan fund rather Chan to the general fund, and thinks this
should be reflected in a fiscal note.

Senator Fahrenkamp stated this should be brought to the attention of the
Finance Committee.

Ken Vassar, Assistant Attorney General, Department of Law, expressed
concern over the constitutionality of SB 804, specifically the dedicsted
fund prohibition.

Paul Huppert supports SB 803 as curing the current inequity, by allowing
all farmers to obtain Jland clearing loans.

Senator Mulcahy moved SB 803 and SB 804 with 1individual recommendations.

843

Mark Wittow, Special Assistant to the Commissioner, Department of Natural
Resources, discussed several amendments DNR 1is proposing, mostly of a
technical nature.

Howard Roitman, Consultant to DNR, explained DNR"s suggested solution to

the 1issue raised by the Office of Surface Mining, namely the prepayment of
penalties 1into an escrow account pending appeal. DNR"s proposed ailLernatv e
would require submitting a bond for the amount of the penalty.

Phil Holdsworth, COAL, expressed the coal operators support for the bond
alternative.

Senator Oilman moved and asked unanimous consent for several amendments
to SB 843. (For brevity"s sake, please see attached copy of memo to

Billy Berrier, Legal Division.)

Senator Fischer moved and asked unanimous consent for several amendments
which serve to neuter SB 843. (Again, see attached copy of memo.)

Senator Mulcahy moved CSSB 843, as amended, with individual recommendations.

SB 697

Senator Fahrenkamp explained thit three Committee Substitutes had been
prepared for SB 697.

Senator Rodev testified 1in support of Committee Substitute i3, which
reflects the work done by the Banking Committee.
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Dean Olson, Chalrman of the Board, Alaska Renewable Resources Corporation,
endorsed Committee Substitute I83.

Senator Sturgulewski emphasized the drastic changes Committee Substitute
[t3 makes to the Corporation, and expressed concern over what 1impact

these changes would have on the current investments made through ARRC.

Wayne Littleton, President, ARRC, stated that funding 1is adequate to
continue the Corporation.

Senator Rodev explained that the sunset provision for ARRC, which 1is

much longer than most other sunset provisions, 1is a traditional banking
concept, as a longer period is required to adequately judge the competency
of such a corporation. Ha also explained that there 1is a confusing section

at the top of page 5, and that correct Jlanguage will be prepared by the
time the bill goes to Finance Committee.

Don Hostak, Director, Division of Business Loans, Department of Commerce,
stated that a fiscal note 1is needed, because the Department of Commerce
will need opera:ing funds for ARRC.

Senator Fischer moved the ac.centance of Committee Substitute k3.

Senator Sturgulewski moved CSSB 697 with individual recommendations.

The meeting was adjourned at 3:05 p.m.
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March 19, 1982
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Hearing:

SB 843 An Act
effects

SENATE
R r mmitt POUCH Vv
esources Co ee STATE CAPITOL
JUNEAU. ALASKA 99811
507) 465-1934
5907 165-38%

Beltz Room
Capitol - 211

MEMBERS PRESENT

Senator Fahrenkamp
Senator Gilman

Senator Mulcahy

Senator Sturgulewski
Representative Sutcliffe

relating to surface coal mining and the surface
underground coal mining.

John Katz, Commissioner, Department of datural Resources, expressed

support for SB 843,
by federal law.
law has arisen--the
be prepaid 1into

explaining that the legislation 1is required
major conflict between SB 843 and federal
absence in SB 843 of the requirement that fines
escrow account pending appeal. Katz finds such

a provision constitutionally suspect.

Bob Stiles, Coal
SB 843, a "compromise
rather than the

Charles Boddy,
support of SB 843,

and Leaseholders Assoc iatlon, supports

bill", and prefers that the State government,
federal, be in charge of the program.

representing operational, coal miners, spoke in

opposes prepayment of fines as the taking

of property without due process. He prefers the State, rather

than the federal

Joe Usibelli called
that the regulations
mining program.

Deena Henkins,

Division

government, administer the progranm,

SB 843 an "excellent compromise bill™, stating
will be the major aspect of the State®s coal

of Environmental Quality Operations,

Department of Environmental Conservation, expressed concern over
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the fact that "reclamation™ aml "rehabilitation”™ are not defined
in the Act, and that agency responsibility in the event of
forfeiture of bond is not addressed. She stated that the roles
of DEC and DNR need to be clarified, the application fee

should more closely follow the federal statute, and that several
vague terms need to be better defined.

Phil Holdsworth, COAL, r°esponded to Henkinsls remarks, stating
that SB 843 gives DNR the authority to enter into agreements

with other agencies.

The meeting was adjourned at 2:35 p.m.



SENATE
Resources Committee POUCH V
i . STATE CAPITOL
Offical Business VEWBERS PRESENT JUNEAU. ALASKA 99811
BETTYE FAHRENKAMP, Ch”ian 59073 4653834
VIC FISCHER. Vice-Chairman 907) 465-3835
BRAD BRADLEY Senator Fahrenkamp
DICK ELIASON Senator Eliason
DON GILMAN Senator Gilman
BOB MULCAHY Senator Mulcahy
ARLISS STURGULEWSKI .
Senator Sturgulewski
March 22, 1982 Beltz Room
1:35 p.m. Room 211 - Capitol
Hearing:
SB 731 Establishing the Shuyak. Island State Park.
SB 769 Removing the requirement that power projects constructed
unaar the energy program for Alaska be owned by the State
SB 843 Relating to surface coal mining and the surface effects
of underground coal mining.
SJR 70 Relating to commercial fishing of North Pacific chinook
salmon.
SJR 79 Requesting the National Park Service to adopt procedures
providing public notice of proposed regulations,
emergency regulations, and field orders for national
parks, preserves, and monuments 1in Alaska.
SB 731
Senator Mu jcahy said a Committee Substitute had been prepared,
changing the word "compatible™ to "other™.
Jim Lieb, Ai~ska department of Fish and Game, expressed support
for the Committee Substitute.
Senator Gilman moved the acceptance of the Committee Substitute.
He then moved CSSB 731 with individual recommendations.
SB 769
Senator Gilman explained that a Committee Substitute with a
changed title had been prepared. It reauires that federal power
projects in which the State participates must meet the same tests
as all State projects, and gives the Alaska Power Authority
approval to proceed with the Bradley Lake project.
Senator Mulcahy moved the acceptance of the Committee Substitute.
He then moved CSSB 769 with 1individual reccmmendations.

Alaska State Legislature
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SB 843

Jay Nelson, Alaska Environmental Lobby, stated that some provisions
of SB 843 are not strong enough to protect the people and the
environment. He stressed the need for revegetation with native
species, the designation as unsuitable for surface coal mining
areas that are highly biologically productive, and the recognition
of the fisheries value.

Mark Wittow, Department of Natural Resources, stated that the
Department of Fish and Came and the Department of Environmental
Conservation both have permitting requirements that protect
fisheries which would still stand. He further stated that
performance standards will determine the type of reclamation and
the amount of habitat protection required.

Senator Sturgulewski stated that State lands on which surface
mining will not be allowed should be further defined.

Phil Holdsworth, COAL, in supporting the bill, clarified the
point that all State agencies will continue to work together, so

there are "built 1in"™ protections.

Senator Fahrenkamp stated that SB 843 would be held until 3/24/82.
SJR 70

Senator Mulcahy stated that SJR 70 had been heard in the Fisheries
Subcommittee. Ha moved the acceptance of the Committee Substitute.
He then moved CSSJR 70 with individual recommendations.

SJR 79

Senator Mulcahy stated that SJR 79 had been heard in the Fisheries
Subcommittee. He moved the acceptance of the Committee Substitute.

He then moved CSSJR 79 with 1individual recommendations.

The meeting was adjourned at 2:35 p.m.



Alaska Environmental Lobhy, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

SB -843

THE ALASKA ENVIRONMENTAL LOBBY, REPRESENTING 11 STATEWIDE OUTDOOR AND
ENVIROMENTAL GROUPS I'S CONCERNED WITH SOME OF THE PROVISIONS IN SB-843. LAST
FRIDAY YOU HEARD FROM SEVERAL LARGE MINING COMPANIES AS THEY SAID THA;j;ILL
MAKES THE BEST OF A BAD SITUATION. wHEN WE HEAR MULTI-NATIONAL COMPANIES-

NOT YET PRODUCING COAL IN OUR STATE_SAYING THEY FAVOR A MAJOR PIECE JF COAL
MINING LEGISLATION WE FEEL IT IS TIME TO TAKE A CLOSE LOOK AT THAT PIECE OF
LEGISLATION.

WHILE WE AGREE THAT STATE SURFACE MINING LEGISLATION 1S NECESSARY, OUR
CONCERN IS THAT SOME PROVISIONS OF THIS BILL ARE NOT STRONG ENOUGH TO PROTECT
THE PEOPLE OF THIS STATE, NOR IN MANY CASES, THE ENVIROMENT. THE BUSINESS OF
COAL COMPANIES 1S TO MAKE MONEY FOR STOCKHOLDERS. THIS BILL WILL COST THEM
MONEY. THAT CONFLICTS WITH THE STATED PURPOSE OF SB843 TO PROTECT THE QUALITY
OF THE HUMAN ENVIRONMENT FOR THE PEOPLE OF THIS STATE.

WE ARE NOT SAYING THAT THE COAL PRODUCERS ONLY THOUGHT IS LOR THEMSELVES,
BUT BY MAT *NG SOME PROVISIONS OF THIS BILL TOO WEAK, YOU PUT TO A SERIOUS
COMPETITIVE DISADVANTAGE~ATHOSE ALASKAN COAL OPERATORS WHO WANT TO CONDUCT
THERE COAL MINING OPERATIONS IN AN ENVIRONMENTALLY SOUND WAY.

IF WE MAY GET INTO THE SPECIFICS OF THIS BILL, THE ALASKA ENVIROMENTAL
LOBBY IS CONCERNED THAT ADEQUATE PROTECTION HAS NOT BEEN GIVEN TO OUR UNIQUE
ALASKAN ENVIROMENT. THE DRAFT REGULATIONS BY DNR GIVE US SOME IDEA OF HOW
THE DEPARTMENT 1S NOW INTERPRETING SB-843. TWENTY-ONE SECTIONS OF THE DRAFT
REGULATIONS DEAL WITH THE EFFECTS OF MINING ON THE PRODUCTIVITY OF FARMLAND.

R

WHERE ARE THE COSESPONDING SECTIONS ABOUT THE PROTECTION OF SPECIAL BIOLOGICAL

AREAS? WE HAVE NO QUARREL WITH PROTECTING FARMLANDS, BUT WE WOULD LIKE TO

Alaska Center for the Environment ® Alaska Charter. Sierra Club ® Denali Citizens Council o Friends of the Earth
Southeast Alaska Conservation Council ® Northern Alaska Environmental Center ® Klnai Conservation Council
National Audubon Societv ® National Wildlife Federation * Sitka Conservation Society * Lynn Canal Conservation



TO POINT OUT THAT ONLY A SMALL PORTION OF THIS STATE IS POTENTIAL FARMALNDS
WHEREAS, AT PRESENTA MOST LAND IS IN A RELATIVELY PRODUCTIVE AND PRISTINE
CONDITION. AREAS OF HIGH PRODUCTIVITY WHETHER FARMABLE OR NOT SHOULD RECEIVE
HIGH AND SPECIAL CONSIDERATION AND PROTECTION.

IN ADDITION THERE IS NO PROVISION IN THIS BILL FOR RECLAMATION OF LAND
TO A NATURAL STATE WITH NATIVE SEEDS AND NATIVE PLANT SPECIES. DOES THE STATE
EVEN HAVE THE CAPACITY TO PRODUCE OR COLLECT NATIVE SEEDS FOR REVEGETATION
PURPOSES? WE THINK NOT. THIS BILL NEEDS TO RECOGNIZE THE IMPORTANCE OF OUR
NATURAL VEGETATION. WITH PROPER CARE WE CAN HAVE BOTH COAL EXTRATION AND A
PRODUCTIVE ENVIRONMENT.

SOME AREAS OF OUR STATE ARE SEASON/JtY AMONG THE MOST BIOLOGICALLY
PRODUCTIVE ON EARTH. WE MUST SEE ."HAT THESE GREAT RESOURCES ARE PROTECTED.
THIS BILL AT PRESENT DOES NOT DO THIS. COST BENEFIT ANALYSIS SHOULD BE
CONDUCTED TO EVALUATE THE PRODUCTIVITY LOSS FROM SURFACE MINING. WHY DOES
THIS BILL-AND IN FACT, THE DRAFT REGULATIONS, MENTION PROTECTING FOOD AND
FIBER SO PROMINANTLY AND YET NOT ONCE SPECIFICALLY MENTION OUR GREAT WILDLIFE
AND FISHERIES RESOURCES. THIS STATE PRODUCES VERY LITTLE FIBER, BUT IT
PRODUCES AN ABUNDANCE OF F Il AND WILDLIFE.

IT*S OUR POSITION THAT SECTIONS SHOULD BE ADDED TO SB-843:

-TO STRESS THE NEED FOR REVEGETATION WITH NATIVE PLANT SPECIES

-TO DESIGNATE HIGHLY BIOLOGICALLY PRODUCTIVE AREAS AS UNSUITABLE
FOR SURFICIAL COAL MINING

-TO CLEARLY RECOGNIZE FISHERIES AS A MAJOR ECONOMIC ACTIVITY IN
THIS STATE WORTHY OF SPECIAL PROTECTION

IN THE PRESENT BILL THESE ISSUES ARE NOT STRESSED OR, IN FACT, EVEN
MENTIONED. SB-843, BASED ON THE FEDERAL SURFACE MINING CONTROL AND RECLAMATION
ACT OF 1977, JUST DOES NOT ADEQUATELY ADDRESS THE UNIQUENESS OF THE ALASKA
LANDSCAPE. THIS BILL MUST BE MODIFIED TO PROTECT THOSE UNIQUE CILVACTERISTICS
AND VALUES OF ALASKA.

THE ALASKA ENVIRONMENTAL LOBBY APPRECIATES THIS OPPORTUNITY TO ADDRESS



~ pAGE three-

THESE ISSUES AND ON BEHALF OF OUR MORE THAN 4000 ALASKA MEMBERS AND OUR
ASSOCIATED ORGANIZATIONS, WE THANK YOU FOR YOUR ATTENTION TO AND CONSIDERATION

OF OUR COMMENTS AND PROPOSED AMENDMENTS.



Alaska Environmental Lobby, Inc

419 6th Street, . te 328 Juneau, Alaska 99801 907-586-2345

Amendent 1

Sec. 41.45.100
Page 9 line 15

LI
Replace the "period with a comma and add the words,"and at least

three other district offices of the department.”

Reason: Corporate and other private citizens other than those
in the immediate vicinity of the mining operation should have
access to tiie mining records. The present language in this
section assumes that people have an "out c* sight, out of mind"

philosophy that has no place in an informed democratic ociaty.

Alaska Center ron the Environment * Alaska Chapter, Sierra Club ¢ Denali Citizens Council * Friends 0r the Earth
Southeast Alaska Conservation Council * Northern Alaska Environmental Center « Kenai Conservation Council
National Auouuon Society ¢ National Wildlife Federation « Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 2

Set. 41.45.12u
Page 10 line 8-17

Delete this section.

Reason: The state should not be paying the cost of hydrologic

laboratory analyses. The draft regulations even go so

far as to allow the operator to declare this state

purchased information relating to

the chemical and

physical properties of the coal to be proprietary

inform” v , Public funds should

not be used to pay

for the prot car*- information of coal operators.

Small coal operators as defined in this section

can produce up to 100,000 tons, that is 200,000,000

pounds of coal per year. That may be small by export

standards but we feel that these operators should be

capable of paying there own laboratory fees. Unless

changed, this provision reaffirms

corporate welfarism

for the benefit of corporation stockholders and to

tiie detriment and cost of Alaskan

taxpayers.

Alaska Center for the Environment * Alaska Chapter, Sierra Club ¢ Denali Citizens Council o Friends of the Earth

Southeast Alaska Conservation Council * Northern Alaska Environmental

Center ® Kenai Conservation Council

National Audubon Society * National Wildlife Federation ¢ Jitka Conservation Society * Lynn Canal Conservation
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Alaska Environmental Lobby, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 3

Sec. 41.45.170 () @

Page 15 line 3
Strike the word"part” and insert in lieu thereof the
words "substantially all”

Sec. 41.45.170 (©) @

Page 15 line 6
strike the word "part” and insert in lieu thereof tne

words "substantially all”

Reason: Experience in areas outside Alaska demonstrate that
extraction companies, especially small, wholly owned
subsidiarys of other companies, often terminate reclam—
ation as soon a i bonds are cancelled or surety is released.
By requiring all or substantially all of drainage control
and revegetation tie legislature protects the commissioner
from constant pressure by his "client” regulated
compinies to release one bond to allow the money or

surety to be applied to a "new operation”.

Alaska Center for the Environment * Alaska Chapter. Sierra CI jb * Denali Citizens Council * Friends of the Earth
Southeast Alaska Conservation Council o Northern Alaska Environmental Center * Kenai Conservation Council
National Audubon Society * National Wildlife Federation * Sitka Conservation Society » Lynn Canal Conservation



Alaska Environmental Lobby, Inc*

9 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendent 4

Sec. 41.45.180
Page 20 line 12

Delete "wilful"”

Reason: Any"pattern of violations of such nature and duration
and with such resulting irreparable damage to the
environment as. to indicate an intent not to comply with

" "this chapter”™ should be grounds for denial of permit.

We believe that "wilful"™ intent should not need to be

proved if, in fact, such a pattern exists.

Alaska Center for the Environment * Alaska Chapter. Sierra Club * Denali Citizens Council » Friends of the E”rth
Southeast 'laska Conservation Council « Northern Alaska Environmental Center * Kenai Conservation Council
National Audubon Society » National Wildlife Federation * Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc

419 6th Street, Suite 328 Juneau, Alaska 99801

Amendent 5

Sec. 41.45.250
Page 32 line 11

Delete "$5000", 1insert "$50,000"

907-586-2345

Reason: The sum of $5000 as a maximum fine is clearly too small

a sum to be an effective enforcement tool against

multibillion dollar companies. The maximum fine of

$5000 hardly amounts to a slap on the wrist for a 500

million dollar export mining operation.

Furthermore,

the declining real value of the dollar will make the

figure even less significant over time

A maximum fine 1is presumeably for a "worst case" situation

and should reflect the seriousness the state will attach

to grave permit violations.

Alaska Center for the Environment * Alaska Chapter, Sierra Cluh « Denali Citizens Council * Friends of the Eauth

Southeast Alaska Conservation Council * Northern Alaska Environmental Center

Kenai Conservation Council

National Audubon Society * National Wildlife federation * Sitka Conservation Society * Lynn Canal Conservation



Amendment 6

Sec. 41.45.910
Page 43 line 17-18
Delete"(2) for commercial purposes if the surface coal

mining operation affects two acres or less; or"

Reason: Even small commercial strip mines should be regulated.
While we agree that regulations for these small operators
should be more simplified than for large scale coal
operators, we do not believe that they snould be left
completely unregulated. Two acres of strip mining
would have potentially serious effects on local ground—
water supplies, area streams, and other portions of the

area environment

Alaska Center for the Environment ¢ Alaska Chapter. Sierra Club * Denali Citizens Council * Friends of the Earth
Southeast Alaska Conservation Council ¢ Northern Alaska Environmental Center ¢ Kenai Conservation Council
National Aududon Society * National Wildlife Federation ¢ Sitka Conservation Society ¢ Lynn Canal Conservation



Amendent 7

Sec. 41.45.920

Page 44 line 8

Delete "reduce™, 1insert "significantly degrade"”

Page 44 line 9-10

Insert a period after "safety"™ and delete the words,

"below that provided by law or regulation”

Reason: Experimental reclamation practices should not reduce

the public health and safety at all.

this bill would unwisely allow tho public health and

safety to be reduced to some minimal level.

As presently written

Alaska Center for the Environment ® Alaska Chapter, Sif.rra Club * Denali citizens Council * Friends of the Earth

Southeast Alaska Conservation Council * Northern Alaska Environmental

Center « Kenai Conservation

Council

National Audubon Society * National Wildlife Federation ¢ Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 8

Sec. 41.45.390

Page 48 line 29
Insert "(14) Person who is or who may be adversely
affected”™ means any person whose traditions or likely *
future use of a, given area would be adversely affected

by mining operations.”

Reason: We feel a broad definition should be provided for this
phrase. Strip mining of ones favorite hunting or fishing
area will adversely affect that person even though the
person may live a considerable distance away from the
mine.

Interpretation of thi3 phrase should not be left to the
discretion of the commissioner. Such an impact would
be as serious for a subsistance hunter from an Arctic
village oeveral hundred miles from whose traditional
hunting or fishing area is the home village as for a

sports hunter from Anchorage or commercial guide or

fisherman who has traditionally used a given resource

area.
Alaska Center for the environment * Alaska chapter. Sierra Club * Denali Citizens Council * Friends of the Earth
southeast Alaska Conservation Council * Northern Alaska Environmental Center * Kenai Conservation Council

National Audubon Society * National Wildlife Federation * Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 9

Sec. 41.45.990

Page 48 line 3
Strike the word "rational"™, insert in lieu thereof the
word"reasonable"

Page 48 line 4

Strike the word "substantial"

Reason: The "reasonable man" standard is well recognized and
interpreted in the law. "Rational person"” is not a
significant term- every "person"™ is, by definition

"rational” so that term adds nothing to the term "person.

The term "substantial™ subjects the phrase "physical

harm" to excessive limitation.

Alaska Center tor the Environment ¢ Alaska Chapter, Sierra Club * Denali Citizens Council « Friends of the Earth
Southeast Alaska Conservation Council * Northern Alaska Environmental Center * Kenai Conservation Council
National Audubon Society * National Wildlife Federation o Sitka Conservation Society « Lynn Canal Conservation
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Alasl " Environmental Lobby, Inc.

419 6th Street, Suite 338 Juneau, Alaska 9950l 907-586-2345

To members of the Senate Resources Committee

Re:

SB-843

These comments provided to the Alaska Environmental Lobby

by Mr. Mike O"Meara from the Kenai Peninsula arc directed to

a prior bill, HB-762. Nevertheless, all of his comments apply

to SB-843.

Because of the sco”e and depth of Mr. O"Meara®"s comments,

we feel that all members of che committee should have the

opportunity to read his words jJjust as they were written.

ska Center foi

Thank you for your consideration.

*0.iov. A\WS

Executive Director

the Environment * Alaska Chapter, Sierra Club * Denali Citizens Council « Friends of the Earth

theast Alaska Conservation Council » Northern Alaska Environmental Center « Kenai Conservation Council

ional Audubon

Soc.ety * National Wildlife Federation ¢ Sitka Conservation Society * Lynn Canal Conservation



MEMORANDUM State of Alaska

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF MINERALS AND ENERGY MANAGEMENT

to: Mark Wittow e DATE; March 2, 1982
Special Assistant
to the Commissioner file NO-

TELEPHONE NO:  276-2653

from: Howard A. RoitmarvSMAOLMI subject: Surface Mining Program
Regulation Development

The surface mining regulatory program will require an extensive set of
implementing regulations. These will be necessary to comply with the
requirements of the Federal Surface Mining Control and Reclamation Act of 1977
and the Department of the Interior®s regulations for the approval of state
programs. Our program submission will need to demonstrace that Alaska®s
regulations are no less effective than the federal regulations in meeting the
requirements of the federal law.

We anticipate that state regulations will encompass the following general
areas:

1. General administrative provisions, including restrictions on
financial interests of state employees; exemptions from the
requirements of the program, and definitions.

2. Permitting. Under the program, permits will be required for surface
coal mines, surface effects of underground mines, and exploration
operations which remove more than 250 tons of coal or substantially
disturb the natural land surface. These regulations will detail the
permit application requirements for legal, financial, compliance and
environmental information; the contents of the required reclamation
and operation plans; the procedures for review o." applications,
public participation, and decisions on applications, including
administrative and judicial review; and procedures for revisions,
renewal and transfer of permits.

3. Bonding and insurance. The program will require liability iInsurance
and a performance bond adequate to ensure sufficient funds for the
state to complete reclamation of any site for which the operator
fails to fulfill his reclamation obligations. These regulations will
detail the requirements for performance bonds and the procedures,
criteria and scheduling for bond release or forfeiture.

4. Environmental performance standards. Performance standards will
cover such concerns as casing and sealing of drilled holes; topsoil;
hydrologic balance; coal recovery; use of explosives; disposal of
excess spoil; coal processing waste; protection of fish and wildlife;
backfilling and grading; revegetation; postmining land use; and roads.



Memo to Mark Wittow 2- March 2, 1982

5. Inspection and enforcement procedures, including procedures and
criteria for imposition uf civil penalties.

6. Lands unsuitable, including criteria and procedures for decisions on
petitions to designate lands unsuitable for all or certain types of
surface coal mining operations.

7. Small operator assistance program.
8. Abandoned mine land reclamation program.

We have begun the task of drafting regulations in several of these areas. The
Department will seek to involve industry, environmentalists and other
interested governmental agencies iIn drafting a set of regulations which meet
both federal requirements arj the unique Alaskan environmental and other

conditions.
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1 i JAY S. HAMMOND, GOVERNOR
Ulru L
©EPAEITME.'VT OF NATURAL RESOURCES oUCH
JUNEAU, ALASKA 99811
OFFICE OF THE COMMISSIONER PHONE:
February 15, 1982
To: Representative Bob Bettisworth
From: Mark Wittow
Re: Summary of proposed Alaska Surface Coal Mining Program

David Rogers asked me to provide you with a quick outline of the
status and contents of the proposed surface coal mining program for
Alaska.

The Department of Natural Resources has prepared "egislation which,
if adopted, would allow the state to assume resposibil“ty for the
regulation of coal mining and reclamation activities in Alaska. The
proposed law was introduced Friday, February 12 as a Governor®s bill in
the House (HB 762), and was referred to the Resources and Finance
Committees. Mirror legislation will be introduced in the Senate during
the week of February 15, where Senator Fahrenkamp has indicated a
willingness to hear the bill at a early date. The transmittal letter
and fiscal note for the legislation are attached.

A surface mining bill was first drafted by the department in 1930.
Introduction was delayed in order to incorporate the results of a
National Academy of Science study on present and potential surface
mining In Alaska. During the past year, the bill has gone through
several drafts, each cf which has been widely distributed to members of
the coal industry, regional corporations and environmental groups. A£_
introduced, the bill satisfies virtually all of the concerns the Alaska
coal industry raised during their review of the hill. Other interest
groups have not yet come to a final position on tr.; legislation, but are
likely to support it with some reservations.

Contents of the legislation

The Alaska Surface Mining Control and Reclamation Act is a complex,
53-page bill that establishes the powers and procedures necessary for
the Department of Natural Resources to conduct a coal surface mining
program. The state program generally follows the requirements of the
federal Surface Mining Control and Reclamation Act of 1977. Unless the
state”s programs satisfies the standards set out in the federal Ilaw, the
Secretary of the In arior must establish federal control of all coal
operations in the state.



Page 2 - Coal Bill Summary

Key components of the state program that are provided for in the
proposed law include:

1. A permit, issued by DNR, is required to conduct surface coal mining
operations in the state. The contents of the permit are to be set
out in regulation, with special assistance provided for small

operators.

2. A performance bond covering the costs of completing reclamation
operations must be provided by the permit applicant. Some
substitutes for the bond are acceptable. Before the bond is
released, the applicant®s reclamation work must be inspected and
evaluated.

3. A process for designating lands "unsuitable™ for all or certain

types of coal mining is established.

4. Procedures for a program to rehabilitate abandoned mine lands are
established; this program is financed by a federal fund.

5. In general, the bill provides for inspection and enforcement powers
necessary to carry out the act; for public notice and comment; and
for recognition of Alaska®s unique conditions in determining
substantive requirements.

I would be pleased to provide a sectional analysis of the legislation
upon request.

Other elements of the program

If this bill is passed, the department will rapidly move to adopt
regulations to satisfy the additional requirements for the state®s
assumption of responsibility for surface mining operations. A draft set
of regulations was circulated for comment a year ago; another draft is
being prepared and will be reviewed in sections this spring by the coal
industry, regional corporations, environmental groups and other
interested parties. The Department is also working on the steps
necessary to continue to receive federal funding for development and
implementation of a state program. " The attached fiscal note provides a
general indication of the scope of a state program, and the sources of
funds for it.

Please let me know if you have further questions or would like
additional information on any of the aspects of the bill discussed
above.
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Dear..Senator Stevens: ... .

Thank you for. your September 17 letter;asking that the Office..of
Surface Mining (OSM) not implement a Federal regulatory program for
Alaska. We apologize for the delay of our response. You also asked
the status of the National Acaderr/ of Science (NAS) study of Alaska
mandated by Section 708 of the Surface Mining Control and Reclamation
Act (SMCRA). Sp Ay <€
The Section 708 study was completed and transmitted to OSM 1in October
1980. As a result of OSM®"s close review of this study, we have con—
cluded that sufficient flexibility exists in the Act to accommodate
Alaska®"s unique environmental conditions. .Therefore, we have no plans
to ask Congress for changes to the Act. If itbecomes apparent in the
future tlat changes are needed, we willconsider a request to Congress
at that time. On September 22 we sent a letter to Lieutenant Governor
Terry Miller, with copies to you, Senator Frank Murkowski, and
Representative Don Young, in which we reported this conclusion and in
which we stated our desire to work with .Alaskato transfer primary
regulatory responsibility to the State in accordance with the
procedures and criteria specified in the Act.

Several environmental organizations have given us formal notice of
their intent to file suit to cacpel the implementation of a Federal
program for Alaska. These organizations point to the provisions of
Section 504 of the Act in arguing that we are under a mandatory
obligation to take such action at the present time. We are, of
course, committed to aid Alaska in the development and implementation
of a State regulatory program. This oanmitiiient has led us to
negotiate witn the environmental organizations that have threatened
suit in an effort to secure for Alaska enough time to develop and
submit to us a proposed State regulatory program. To date these
negotiations have proceeded well, and we hope to avoid litigation on
this suoject.



We believe that Alaska is making substantial progress towards a final
program submission and that it remains carmitted to achieving primacy
at the earliest possible date. For our part, we are egually committed
to assisting the State in developing and implementing a program that
meets the requirements of the Act but recognizes Alaska®s unique
circumstances. Your letter was only the most recent of several
communications the Department has received from Alaskans expressing
strong and immediate interest in avoiding a Federal regulatory program
for the State. To that end, we have directed OSM to continue to work
closely with the Alaska Department of Natural Resources to develop an
approvable State program. We have every confidence that Alaska will
be successful in doing so.

We appreciate your interest in this ratter. Please let us know if we
can be of further service.

Sincerely.,

a 0QBjL.

Acting  SECRE,EAKT



United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and EnJofcement
WASHINGTON, B.C. 20240
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Hr. Oohn W. Katz

Coxmissioner, Alaska Department
of Natural Resources

Pouch H

Jjneau, Alaska 99811

Dear Mr. Katz:

Thank you for the opportunity to review House Bill 762, containing
Alaska™s proposed surface mining lav. With one major exception, we
believe the bill meets the stancards for State program legislation
required in the Surface Mining Control and Reclamation Act (SWCRA), 0
U.S.C. 1201 et sea.

Section 41.45.250(b) does not require the prepayment of a proposed civil
penalty into escrov as required by Section 518(c) of SMCRA. This
provision is an essential part of all State programs which must be
included in the State law. We urge you to include this statutory
provision.

We have the following other concems about House Bill 762, which concems
can be corrected by regulation or further explanation:

1. Section 41.45.050. This section Is acceptable it the penalty for
a Class A misdemeanor is at least a fine of not more than $2,500 or
imprisonment of not more than one year, or both.

2. Section 41.45.170(b). The phrase, "or such longer period as
field conditions require,"” is not In accordance with Section 519(b)
of SVCRA, which permits only a 30 day period to inspect and prepare
an evaluation. If, honever, it is explained in tire State program
submission that the above phrase refers only to the impossibility
inspect because of weather conditions during the long winter, this
section should be acceptable.

3. Section 41.45.230(b). In this section, the word "may'" appears in
regard to what the comissioner requires of a permittee, SVCRA
Section 517(b) uses the word "'shall’’. If the specific requirements
of permittees ore contained In the State program regulations, this
section will be acceptable.

4. Section 41.45.240. (@) This section does not state that the
cutnissioner shall “inmediately” issue a cessation order If, at tire
end of the abatement period, the violation has not been abated. This
deficiency can be cured by regulation, () lhis section alloaxs the



commissioner, "for good cause,' to extend beyond 90 days the time for
abatement of a violation. [T "'good “‘cause™ is defined by regulation
In a manner no less effective than the canparable Federal rule at 30
CF* 843.12 (46 FR 41702, August 17, 1901), this section will be
acceptable.

3. Section41.45.240(f). This section doesnot provide that the
conmissioner shall "fortwith" issue a show cause order if he finds a
pattern of violations as in SMCRA Section 521(@)(4)- This deficiency
can be cured by regulation.

6. Section 41.45.240(1). This section anits the award of costs In
matters under judicial review. IT this matter is covered uder* other
State law in a manner which iIs In acocordar.ce with SVMCRA Section
525(e), this section will be acceptable.

7. Section41.15.250(h). The last sentence of this section
erroneously refers to AS 41.45.260. The reference should be to AS
41.45.250(2) . -
(\&

8. Section 41.45-4«r. This section onits litigation costs, which
was sutjection (&) In the previous draft of the legislation. This
must be included in the bill.

9. Section41.45.170(@). This section doesnot require the same
steps for a permittee request for release of bond as iIn StCRA Section
519(a). This deficiency can be cured by regulation.

10. Section 41.45 15). The definition of “'significant Imminent
environmental harm to land, air or water resources' is in conflict
with the Federal definition at 30 CFR 701.5, by using the term
"lIrreparable’™ instead of "reparable’”. Under the State definition, it
would be meaningless tc in sk an order requiring abatement in an
inminent harm situation si re any reclamation would be to no avail.

Of course, any legislation whii* is enacted would be subject to public
notice and coment in the State- program approval process. We look
forward to receiving the State"s submission in the near future. If 1 can
be of any further assistance, please do not hesitate to contact nme.

Sincerely



ARTICLE 5. PROCESS FOR IDENTIFYING LANDS
UNSUITABLE FOR MINING.

Section

81. Petition filing

83. Initial processing of petitions

85. Notification and request for information
87. Data base and inventory system

89. Public information

91. Hearing requirements

93. Decision

95. Maps and records

97. Lands exempt from designation

11 AAC 90.081. PETITION FILING, (&) A petition filed under
AS 41.45.260(b) must be on a form provided by the commissioner, and must
include all information requssted on the form.

(b) Petitions shall be mailed or delivered to: Alaska Department of
Natural Resources, Lands Unsuitable for Mining Program, 555 Cordova Street,
Pouch 7-005, Anchorage, Alaska 99510. (Eff. / /£2, Register )

Authority: AS 41.45.260

11 AAC 90.083. INITIAL PROCESSING OF PETITIONS, (&) Within 30 days of
the receipt of a petition to designate or terminate, the commissioner will
notify the petitioner by certified mail whether or not the petition is
complete.

(b) If the commissioner determines that the petition is incomplete, it
shall be returned to the petitioner with a written statement of the reasons
for the determination and the categories of information needed to make the
petition complete.

(c) The commissioner will determine whether any identified coal resources
exist in the area described in the petition. Should the commissioner find
that there are not identified coal resources in that area, the petition will
be returned to the petitioner with a statement of findings.

(d) The commissioner may reject petitions which are found to be
frivolous. If the commissioner finds that the pecition is frivolous he will
return the petition to the petitioner with a written statement of the reasons
for the determinations.

(e) The commissioner may suspend consideration of petitions on lands where
there is no real and foreseeable potential for surface coal mining operations
to occur or. for state lands, if the lands are unleaseri, not available for
leasing, or are not the subject of an application for a coal prospecting
permit. "Real and foreseeable potential™ means that the petitioned lands are
not currently available for mining or where coal resource currently lacks
economic potential for development. The commissioner will resume review of
the petition when the petitioned area is found to have real or foreseeable
potential for surface coal mining to occur or when state lands become
available for. leasing or are subject to coal prospecting permit applications.
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(f) When considering a petition for an area which was previously and
unsuccessfully oroposed for designations, the commissioner will determine if
the new petition presents substantial new allegations of facts and supporting
evidence. If the petition does not contain new and substantial allegations of
facts, the commissioner will return the petition with a statement of findings
and a reference to the record of theprevious designation proceedings.

(g) Petitions received after theclose of the public comment periodon a
permit application relating to the same area shall not prevent the
commissioner from issuing a decision on that -permit application. The
commissioner may return such a petition to the petitioner with a statement of
why the petition will not be considered. For the purpose of this regulation,
close of the public comment period shall mean at the close of the period for
filing written comments and objections under 11 AAC *, or the close of the
informal conference, whichever is later. |If a petition submitted during the
public comment period on a permit application is deemed incomplete, the
commissioner may allow the petitioner to resubmit the petition within 15 days
after the rejection or before with the close of the public comment period,
whichever is longer. Resubmissions must claiify or refine materials which
were originally submitted and not provide new allegations as the basis of the
petition. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.085. NOTII ICATION ANDREQUEST FOR INFORMATION, (a) The
commissioner will notify the petitioner of any application for a permit which
proposes to include any area covered by the petition.

(b) Within 21 days after the determination that a petition is complete,
the commissioner will circulate copies of the petition to, and request
submission of relevant information from:

(1) other interested government agencies;
(2) native corporations and villages;

(3) the petitioner;

(4) interveners; and

(5) other persons known to the commissioner to have an interest in
the property.

(c) Within 21 days after the determination that a petition is complete,
the commissioner will notify the general public of the receipt of the petition
by a newspaper advertisement and an"" other means necessary to reach interested
members of the public. The notice “nall request submissions of relevant
information and shall request that persons with an ownership or other interest
recorded in the property covered bv the oetition who wish to be notified of
any hearing identify themselves to the commissioner. The advertisement shall
be placed once a week *or two consecutive weeks in vhe newspaper of largest
circulation in the st”oe and the region of the petition area.

»



@ Uhtil 14 days before the commissioner holds a public hearing on a
petition pursuant to 11 AAC 90.091 *, any person may iIntervene in the
proceeding, by filing:

(1) the intervener’ name, address, and telephone number;

(@ identification of the intervenor"s interest which iIs or may be
adversely affected;

(@ an identification of the petition;

(4 allegations of fact and supporting evidence which would tend to
establish or dispute the allegations found in the petition. (Eff. / /82,
Register )

Authority: AS 41.45.260

11 AAC 90.087. DATA BASE AND INVENTORY SYSTEM, (@ The commissioner will
develop and maintain a data base and iInventory system which will permit
evaluation of reclamation feasibility inareas covered by petition.

() The commissioner will include inthe data bass and inventory system
information relevant to the criteria in AS 41.45.260(c).

(©) The commissione.. must include inthe data base and iInventory system
sufficient information to prepare the statements required in 11 AAC 90.093,
including information on;

(D the coal resources of Alaska;

(@ the demand for Alaskan coal;

() the supply of Alaskan coal;

(4 the economy of Alaska and its coal mining regions; and
(B) the environment and natural resources of Alaska.

(d) The commissioner will include in t-p data base inventory system
relevant information that comes available from fec'eml, sta”™e and local
agencies, petitions, puolications, studies, experiments, permit applications,
surface coal mining operations, and other sources. (Eff. / /82,

Register )

Authority: AS 41.45.260

11 AAC 90.089. PUBLIC INFORMATION, (@ The commissioner will compile and
maintain a r ;cord consisting of all documents relating to the petition filed
with or prepared by the commissioner This record shall be maintained in the
Lands Unsuitable Program office in ™,chorage. The commissioner will also
maintain a copy of the petition, a list of iIntervenors, and a schedule of all
hearings, public meetings, and formal action related to the petition at the
district office closest to the area iIn which the petitioned land is located.



(b) The commissioner will make the record, data base, and information
system available for public inspection, free of charge, and copying at
reasonable cost during all normal business hours. (Eff. / /82, Register )

Authority: AS 41.45.100
AS 41.45.260

11 AAC 90.091. HEARING REQUIREMENT, (a? Within three to seven months
after receipt of a complete petition, the commissioner will hold a public
hearing in the locality of the area covered by the petition. The commissioner
may delay the hearing up to five additional months if such period is necessary
to provide a field season ard a reasonable period of time to review the
results of the field surveys. If all petitioners and intervenors agree, the
hearing may be delayed further, may be held in Anchorage or need notbeheld.
The commissioner will make a record of the hearing.

(b) The commissioner will give notice of the date, time, and location of
the hearing to:

(1) federal, state, and municipal agencies and native corporations
and villages which may have an interest in the petition;

(2) the petitioner and the intervenors;

(3) any person known by the commissioner to have an ownership or
other interest in the area covered by the petition.

(c) Notice of the hearing shall be sent by certified mail to the
petitioner and any intervenors and by regular mail to the persons identified
in (b)(1) and (b)(3) of this section, and be post-marked not less than30 days
before the scheduled date of the hearing.

(d) The commissioner will notify the general public of the date, time, and
location of the hearing at least 30 days before the hearing and during the
week before the hearing by rrtices in the newspaper of largest circulation in
the state, and through newspapers, public service announcements, or any other
method calculated to reach interested persons in the area covered by the
petition.

(e) The commissioner may consolidate in a single hearing, the hearings
required for each of several petitions which relate to areas in the same
locale.

() In the event that all petitioners and intervenors agree before the
hearing, the petition may be withdrawn from consideration. (Eff. / /82,
Register )

Authority: AS 41.45.26C

11 AAC 90.093. DECISION, (@) In reaching a decision on a petition, tne
commissioner will use:



(D the relevant information contained in the data base and inventory
system;

(@ relevant information or analysis submitted during the comment
period and public hearing; and

@) relevant information provided by other governmental agencies.

®) A fTinal written decision, including a statement of reasons, will be
issued by the commissioner, within 60 days of completion of the public
hearing, or, if no public hearing is held, then within 12 months after receipt
of the complete petition unless otherwise extended by agreement with petitions
and intervenors. The commissioner will simultaneously send the decision by
certified mail to the petitioner, all intervenors, and to the Director of the
Office of Surface Mining, U.S. Department of Interior, and by regular mail to
all other persons who have r%quested a copy of the decision.

(© If the commissioner does not designate a petitioned area under this
chapter, the commissioner may direct that any future permits issued for the
area contain specific requirements for mitigating the impact of surface coal
mining operations on the feature that was the subject of the petition.

(EFF. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.095. -tAS AND RECORDS, (@ The commissioner will maintain a
current map or oth™r unified and cumulative record of areas designated as
unsuitable for all or certain types of surface coal mining operations at each
district office and at the Lands Unsuitable Program office. Copies of such
maps will be available for inspection and copying. Such maps will be
distributed to appropriate federal, state, and municipal agencies and native
corporations and villages whenever the maps are updated. (Eff. / /82,
Register )

Authority: AS 41.45.260
11 AAC 90.097. LANDS EXENPT FROM DESIGNATION, (&) Petitions for
designating lands as unsuitable for all or certain surface coal mining

operations will not be considered for:

(D Ilands on v lich surface coal mining operations were being
conducted on August 3, 1977;

(@ lands covered by a permit issued unaer this chapter or a permit
application for which the public comment has closed according to 11 AAC 90. *;

(@ Ilands where substantial legal and financial commitments iIn
surface coal mining operations were iIn existence prior to January 4, 1977.



() Determination of "substantial legal and financial commitments™ will be
based on a finding that significant investments have been made on the basis of
a long term coal contract. The costs of acquiring the coal in place or the
right to mine such coal, will not alone constitute a substantial legal and
financial commitment in the absence of an existing mine. Factors to be
considered will include, but not be limited to, the following:

(1) the actual expenditure of substantial monies or the execution of
a valid and f \ng contract for the expenditure of substantial monies on the
improvement ¢  edification of lands within, for access to, or in support of
surface coal mining operations in the petitioned area.

(2) the actual expenditure of substantial monies or the execution of
a valid and binding contract for substantial monies on exploration, mapping,
surveying, and geological work, as well as engineering and legal fees,
associated with the acquisition of the property or* preparation of an
application to conduct surface coal mining and reclamation operations.
(EfT. / /82, Register )

Authority: AS 41.45.260

ARTICLE 6. PERMIT APPLICATION REVIEW

Section

101. Permit application review
103. Assistance review

105. Valid existing rights
107. Exploration permits

109. Designated lands

11 AAC 90.101. PERMIT APPLICATION REVIEW, (@ Upon receipt of an
application for a surface coal mining and reclamation operation permit, and
subject to valid existing rights, the commissioner will prohibit such
operations in accordance with AS 41.45.260(c)(3), subject to the following
exceptions.

(1D For operations which will adversely affect any publicly owned
park or publicly owned site included on the National Register of Historic
Places, the commissioner will transmit a copy of the complete permit
application to the agency with management responsibility for the park or
site. The commissioner will not approve the application for such lands unless
approved by the agency with management responsibility.

@ The commissijner will not approve an application for operations
on lanos within 300 feet, measured horizontally, from any occupied dwelling
unless the applicant submits with the permit application a written waiver from
the owner of the dwelling, consenting to such an operation within a closer
distance of the dwelling specified In the waiver. Waivers obtained prior to
August 3, 1977 are valid for the purposes of this paragraph. Waviers obtained
from previous owners shall remain effective for subsequent owners who had
actual or constructive knowledge of the existing waiver at the time of
purchase. A subsequent purchaser shall be deemed to have constructive
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knowledge if the waiver has been recorded in the public property records
pursuant to State law. The waiver must be knowingly made and separate from a
lease or deed unless the lease or deed contains an explicit waiver. In such
case, a copy of the lease or deed must be included with the permit application.

(©) The commissioner will not approve an application for operations
on lands within 100 feet, measured horizontally, of the outside right-of-way
of any public road (except where mine access roads or haulage roads join such
right-of-way), except as follows. The commissioner may allow areas within 100
feet to be affected or may allow the public road to be relocated if the
commissioner:

(A) lequires the applicant to obtain any necessary approval of *
tne governmental authority wi".h jurisdiction over the public road;

(B) provides opportunity after appropriate notice to the public
for a public hearing in the locality of the proposed mining operations for the
purpose of determining whether the interests of the public and affected
landowners will be protected;

(C) makes a written finding within 30 days after any such
hearing or at the end of the public comment period if no hearing is held, as
to whether the interests of the public and affected landowners will be
protected. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.103. ASSISTANCE REVIEW. If the commissioner is unable to
determine whether the proposed surface coal mining operation is located within
the lands identified in AS 41.45.260(c)(3), the commissioner will transmit a
copy of the relevant portions of the permit application to the appropriate
federal, state, municipal agency or native corporation or village for a
determination of the relevant boundaries or distances, with a request that it
respond in writing within 30 days of receipt of the request. The commissioner
will presume that the proposed surface mining operation is not located within
the boundaries of any such lands if no response is returned within the 30 day
period. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.105. VALIO EXISTING RIGHTS, (a) Except for haul roads, "valid
existing rights” means property rights in existence on August 3, 1977, that
were created by a legally binding conveyance, lease, contract or other
instrument which authorizes the applicant to produce coal and the person
proposing to conduct a surface coal mining operation on pjch lands either:

(1) had been validly issued or exercised a good faith effort to
obtain, on nr before August 3, 1977, all state and federal permits necessary
to conduct surface coal mining operations on those lands, or

(2) can demonstrate that the coal 1is both needed for, and immediately
adjacent to, an ongoing surface coal mining operation for which all permits
were obtained prior to August 3, 1977.



(b) A determination that coal is "needed for will be based upon a finding
that additional production originating on adjacent land is necessary to
preclude a financial hardship on the mining operation measured by standard
accounting and financial procedures provided that:

(1D a fair rate of return on invested capital cannot be achieved on
existing permitted land;

(@ a less than fair rate-of-return on investedcapital is
attributable to the provision of this chapter; and

(@) the operator canestablish that the adjacentunpermitted land is
part ofthe operator"s mining plan.

(©) For haul roads, 'valid existing rights" means;”

(D a recorded right of way, recorded easement, or a permit for ccal
haul road recorded as of August 3, 1977; or

(@ any other road in existence as of August 3, 1977.

(d) The applicant may establish a valid existing right by demonstrating
that the operation existed at the time a structure, road, cemetery, or other
activity protected in this section came into existence.

(e) "valid Existing Rights" does not mean that mere expectation of a right
to conduct surface coal mining operations or the right to conduct underground
coal mining. (Eff. / /82, Register )

Authority: AS Al_A5.260

11 AAC 90.107. EXPLCRATION. Designation of any area as unsuitable for
all or certain types of surface coal mining operations does not preclude
exploration iIn the area, If conducted iIn accordance with this chapter.
Exploration operations shall be approved only when the commissioner finds that
the proposed exploration does not interfere with <n value for which the area
has been designated unsuitable for surface coal mining operations.

(EFT. / /82, Register )}

Authority: AS AS 41.45.260
11 AAC 90.109. LANDS DESIGNATED UNSUITABLE. The commissioner will not
issue a permit for surface coal mining operations which are inconsistent with

designations made pursuant to this chapter. (Eff. / /82, Register )

Authority: AS 41.45.180



Definitions related to Articles 5 tc 6

"Fragile lands" means geographic areas containing natural, ecologic,
scientific or aesthetic resources that could be damaged or destroyed by
surface coal mining and reclamation operations. Thes« inds may include? but
are not limited to, uncommon geologic features, Natj sh* Natural Landmark
sites, groundwater recharge areas, valuable habitat*> i-:- fish and wildlife,
critical habitats for endangered species of animals plants, wetlands,
environmental corridors containing concentrations of ecologic and aesthetic
features, areas of recreational value due to high environmental quality,
buffer zones around areas where surface coal mining is prohibited, and
important, unique or highly productive soils or mineral resources.

"Historic lands™ means historic or cultural districts, places, structures or
objects, including but not limited to sites listed or eligible for listing on
a stare or National Register of Historic Places, National Historic Landmarks,
archeological and paleontological sites, cultural or religious districts,
places, or oojects. N

"Natural hazard lands" means geographic areas in which natural conditions
exist that pose or, as a result of surface coal mining operations, may pose a
threat to the health, safety, or welfare of people, property or the
environment, including but not. limited.to areas subject to landslides, cave
ins, subsidence, substantial erosion, earthquakes, unstable geology, long term
disruptions or degradation of surface and subsurface water supplies, and
substantial increases in clood heights or frequencies.

"Occupied dwelling"™ means any building that is currently being used on a
regular basis for human habitation.

"Public building"” means any structure that is owned or leased by a public
agency or used by a government agency principally for public business,
meetings, or other group gatherings.

"Public park™ means any area dedicated or designated by any federal, state,
municipal agency or native village for recreational use, despite whether such
use is limited to certain times or days. It includes any land leased,
reserved, or held open to the public because of that use.

"Public roads"™ means any thoroughfare constructed or maintained with public
funds which is open to the public for passage of motorized vehicles.

"Cemetery"” means any area of land where human bodies are interred.



PETITION FORMS

We expect the petition forms to request the following information:

1. petitioner®s name, address, telephone number

2. identification of the petitioner"s interest which"is or may be
adversely affected

3. U.S.G.S. 7 1/2 minute topographic map(s) marked to show the location
and size of the geographic area covered by the petition

4. a description of how surface coal mining operations in the area have
or may adversely affect people, land, air, water, or other resources

5. allegations of facts and supporting evidence which would tend to
establish that the area is unsuitable for all or certain types of

surface coal mining operations

Petitions to terminate a designation would include 1, 2, and 3 above, and
4. allegations of facts with supporting evidence, not c ined in the
record of the proceeding in which the area was design, i as unsuitable
which would tend to establish the allegations that the designation
should be teri> "nateu, including allegations that
(@) reclamation is now technologically feasible, if the designation
was based on a finding of technological unfeasibility.":
(b) that the resources or conditions specified in the original
designation derision will no longer be impacted or that the

nature or severity of the impact has changed.



SURFACE MINING REGULATORY PROCESS OVERVIEW
April 6, 1982

The Department of Natural Resources is beginning the process of drafting a
set of regulations which will implement the Alaska Surface Coal Mining Control
and Reclamation Act, wher, passed. Although this state act is still in bill
form in the legislature, the implementing regulations will be complex and
comprehensive and, in order to meet projected deadlines, the Department is
beginning the drafting process now. Our aim is to submit a program to the
United States Department of the _Interior by July 1, 1982. To a.id in drafting
the regulations the Department has enlisted the assistance of various experts
from within the Department and from sucn sources as other state, federal, and
local agencies; private industry; environmental organizations and native
corporations. The Department welcomes the participation of any other persons
who are interested in the process.

The Federal Surface Mining Cuntrol and Reclamation Act of 1977 (SMCRA)
created programs for surface coal mining regulation and for the reclamation of
abandoned mine lands. SMCRA and the regulations of the Office of Surface
Mining, which administers the federal act, set up a series of standards by
which the Secretary of.the Interior will judge whether state program

submissions are approved. If the Alaska program submission is approved, the
slate will be the primary regulator of surface coal mj[..i.,ijg activities cn both
state and private lands in Alaska. It should then be a relatively easy step

for the state to be granted authority to regulate such activites on federal
lands in Alaska. Our goal is to draft a program which will meet Alaska"s
unique environmental concerns and which will be approved by the federal
government.

Standards for program approval

The standards for approval of the state program may be summarized as
follows:

— With regard to the federal Act (SMCRA), the State laws and regulations
must be no less stringent than, meet the minimum requirements of and include
a 1 applicable provisions of SMCRA.

— With regard to the federal regulations, .he State laws and regulations
must be no less effective than the federal regulations in meeting the
requirements of SNCRA.

— Enforcement provisions of a state program must incorporate sanctions no
less stringent than those of SMCRA; civil and criminal pen JLties must be no
less stringent than SMCRA; and there must be the same or e .milar procedural
requirements relating to both.

There may be particular standards governing particular sections of the
federal program which will be discussed when the corresponding sections of the
draft regulations are distributed for review.

The bill currently under consideration \n the legislature meets the basic
standards for approval. Several key areas of SMCRA were deferred to the
implementing regulations, however, meaning that those areas will have to meet
the "no less stringent than" standard applicable to the federal law. These
areas include the contents of permit applications and reclamation m"lans,
performance standarus applicable to surface coal mining and reclamation
operations and to the surface impacts of underground coal mining, and some of
the public participation requirements which apply to various processes under
the program. Other areas under the regulations will generally be subject to
the "as effective as" standard. Please keep these tests in mind when
reviewing draft regulations.



Regulation subject areas
The Federal regulations contain the following main subject areas, which
the state program submission will need to address:
A. General
1. Definitions
2. Restrictions on financial interests
3. Applicability and exemptions
4> Public information
B. Areas unsuitable for mining
C. Permitting
1. Application requirements, including legal, financial, and
compliance information; information on environmental resources; and a
reclamation and operations plan
2. Permitting process
3. Small operator assistance
D. Bonding and insurance
E. Performance standards
1. signs and markers
2. casing and sealing of drilled holes
3. topsoil
4. hydrologic balance
5. coal reco/ery
6. use of explosives
7. disposal of excess spoil
8. protection of underground mining
9. coal processing waste
10. air resources
11. fish, wildlife and related values
12. slides and other damage
13. backfilling and grading
14. contemporaneous reclamation
15. revegetation
16. postmining land use
17. roads
18. transportation, support ami utility installations
19. subsidence control
F. Inspection and enforcement
G. Abandoned mine land reclamation

The regulation drafting process

The Department is not starting from scratch in approaching the drafting of
its regulations. During 1979 and 1980, the Department drafted a complete
program submission, which included both a draft bill and regulations. This
draft is referred to as the 1980 draft, and was the product of an extensive
work effort dire“teu by the Commissioner®s office and the Alaska Surface
Mining Advisory Committee. The 1980 draft included extensive input from other
interested agencies, industry, members of the public, and the Office of
Surface Mining. The 1980 draft regulations reflected the then-current draft
bill, as well as the then-current federal regulations.

Much has changed since the 1980 draft regulations. The bill presently
under consideration by the legislature is different from the 198Q bill draft
Many of the federal regulations in effect in 1980 have been changed, either as
the result of judicial action or as a result of changes in regulations made by
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the Office of Surface Mining. In addition, the "as effective as" standard for
judging state regulations® compliance with federal regulations is new and
should give the Department of Natural Resources considerably more flexibility
in drafting regulations which meet the unique environmental conditions found
in Alaska. Unfortunately, the Office of Surface Mining is not very far along
in its revision of its regulations. It appears likely that the final federal
regulations will not all be in placebefore 1983, and it is likely that many
of them will be the subject of courtchallenges even then.

The Department of Natural Resources is pursuing the following approach in
drafting its regulations. Our contractor has reviewed the 1930 draft
regulations. Since those regulations had already been the subject of review
and issue resolution by other agencies, industry, members of the public, the
Surface Mining Advisory Committee, and the Office of Surface Mining, the
Department has not marie extensive changes in the 1980 draft regulations,
except where the federal regulations have been changed or are proposed to be
changed, or where the experience of our contractors with other state programs
has suggested a better alternative to the 1980 draft. Of course, we have also
examined and changed the 1980 draft to conform to Senate Bill 843, the current
surface mining bill. Proposed federal rule-changes cause a problem in
drafting a state program submission because of tne uncertainty of when any
proposed changes will become final and how such final regulations may differ
from the proposals based on the extensive public comment which the Office of
Surface-Mining receives on most of its proposals. We are carefully examining
proposed federal rule-changes. Where the proposed change appears to be an
improvement on the 1980 draft regulation, and where we believe that the
proposed change could be justified under the "as effective as" standard, even
if it is not ultimately adopted by the Office of Surface Mining, some or all
of the proposed change has been incorporated in the draft which we are
disseminating. Other federal proposals have not been incorporated at this
time; however, the Department is continuing to monitor these rule changes
carefully and will look to incorporate whatever proposed concepts that seem to
be appropriate for an Alaska surface mining program. The tables which
accompany each group of our draft regulations indicates whether or nut there
are fTinal or proposed federal regulations in that area.

Beginning with this April s meeting, we envision using the following
process in proceeding with the development of our surface mining regulations
and program submission. We are asking today that everybody who is interested
in assisting in this process complete a short form which indicates what
regulations they are interested in reviewing and working on. As sections of
the draft regulations are ready for review we will distribute them to the
interested members of this working group, ano request a review and comment
within a relatively short period of time, usually about 2 weeks. Based on the
comments which the Department receives, we will either proceed with a new
draft which considers all of the comments made or attempt some kind of
dialogue with the reviewers to redraft the regulations in a manner which
satisfies the concerns raised. Depending on the nature of the comments, this
dialogue would either take place at one or more meetings or through telephone
calls. O0tr goal 1is to have all sectionsof the draft regulations distributed
this month and a package to go to formal rule-making bv June 1..

Today we are distributing the draft regulations on the designationof
lands unsuitable process, as well as the appropriate portion of SenateBill
843, This seemed to be an appropriate area with which to begin since that
process cuts across a ~ange of disciplines and interests. It also serves to



introduce you to some of the common threads you will encounter in reviewing
these draft regulations. The federal law and regulations contain a number of
systems, all of which are highly procedural. Many of these procedures were
designed to insure public participation in the whole area of regulation of
surface coal mining activities. Before approving a state program, the
Secretary of the Interior must find that the program provisions for public
participation are as effective as those of the federal regulations. The lands
unsuitable area is one of these systems.

You will find i1t difficult to track the draft regulations without reading
the cross references to the Senate Bill, which we have provided. We have
followed the guidance of the Drafting Manual for Administrative Regulations in
not restating or paraphrasing statutes as regulations, but we have tried to
reference the appropriate statutory section where necessary. We suggest that
you read AS 41.45.260 before reviewing the draft regulations.

Please note that a great deal of checking of internal cross references,
making style and references consistent, and reorganizing of materials will
take place prior to formal rule-making. All of the definitions will be put in
one section, and we are going to attempt, to the extent possible, to
standardize many of the notice and hearing provisions under one different
systems, and place them in one place. We welcome any suggestions along these
lines. Fur the purposes of reviewing the draft regulations, however, we have
kept many of these provisions intact to aid the reviewers.

It is not necessary that all comments on the draft regulations be made to
us In writing, or with any other formality. Feel free to return a marked-up
copy to us with your comments. Also feel free to call and ask questions atout
the material. We have found that many concerns can be explained iIn terms of
the requirements imposed by federal law.

We are asking that those of you interested iIn reviewing the designation of
lands jnsuitable regulations respond to us by April 19, 1982. Within the. next
week we will mail to you a list of the people in this working group and their
areas of iInterest, along with some additional sections of the draft
regulations. We may need to solicit further help in certain areas based on
the responses today. Please suggest any other persons who you feel might be
interested iIn this effort.

We thank you for your help.

Laurel Murphy 265-4222
Howard Roitman 265-4221
John Antenucci 265-4220

Division of Minerals and Energy Management
Pouch 7-Q05
Anchorage, Alaska 99510
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Register 72. January 1980

(d) The commissioner will, in his discretion,
disregard existing acreage limitations and will
adopt a bidding method tinder AS 38.05.180(f).

(e) AH sales of re-offered land will be by com-

petitive bids after proper notice to the public.
(Eff. 7/22/79. Reg. 71)

Authority: AS 38.05.035

AS 38.05.145

AS 38.05.180

NATURAL RESOURCES

11 AAC 83.900
11 AAC 84.105

CHAPTER 84.
OTHER LEASABLE MINERALS

Article
1 Coal (12 AAC 84.100-11 AAC 84.170)
> Phosphates (11 AAC 84.200)
Qil Shale (11 AAC 84.300)
Sodium (11 AAC 84.400)
Sulphur (11 AAC 84.500)
Potassium (11 AAC 84.600)
Geothermal Resources
(11 AAC 84.700-11 AAC 84.730)

Editor's Note: The mineral-leasing requlations in chapters 82.
83, 84,86 and 88 of this title, effective September S, 15i4.and
distributed in Alaska Administrative Register 51, constitute a
comprehensive reorganization and revision of this material, and
thus the history line at the end of each section docs not reflect
the history of the 'revision before September 5. 1974, and the
section numbering 'lay or may not be related to ‘he numbering
before that date.

N ol o

ARTICLE 1
CCAL

Section

100.  Leasing method

105.  Public and charitable use

110.  Statement of conformance with acreage
limitations

115, Prospecting permits operations

120.  Permit extensions

125.  Permit royalty

130.  Permit conversion to lease

135, Use of timber

140.  Competitive sale notice

145, Lease royalties and rentals

150.  Minimum expenditure

155, Minimum lease bond

160.  Termination

165.  Assignments

170.  Limitation on overriding royalties

11 AAC 84.100. LEASING METHOD, (a)
Land classified as competitive for coal leasing
purposes may only be leased wunder the
competitive procedures provided in 11 AAC 82.

(b) Lind classified as noncompetitive for coal
leasing purposes may only be obtained through
the noncompetitive procedures provided in 11
AAC 82. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.105. PUBLIC AND CHARITABLE
USE. (a) Sales to a qualified government or

11-298.2



Register 72, January 1980 NATURAL RESOURCES

cooperative agency under AS 38.05.315 may
not be made at less than 50 percent of the
appraised price. Consideration will only be given
to requests filed 60 days in advance of sales
initiated by the state for competitive leasing.
Leases on school, university, or mental health
land may only be made at the full appraised
price.

(b) A qualified government or cooperative
agency as provided by AS 38.05.315 shall
furnish substantive information that it is
qualified within the meaning of AS 38.05, and
that the disposal of coal deposits by lease, sale
or other methods at less than the appraised price
will be fair and proper and in the best interest of
the public. This statement must include the
nature of the public service or function rendered
by the qualified government or cooperative
agency and outline the plan of operation,
inclu "mg a showing that the coal used will be
used only in the plants am; facilities owned,
leased, or operated by the agency, and the
reason upon which the right to be considered as
other than an ordinary individual or corporation
is based. (Eff. 9/5/74, Reg. 51)

Authority; AS 38.05.145
AS 38.05.150(b)
AS 38.05.315

11 AAC 84.110. STATEMENT OF
CONFORMANCE WiTH ACREAGE
LIMITATIONS. Every  applicant for a
prospecting permit or lease shall show that, with
the area applied for, l.:s or its interest or
interests in such permits, leases, or applications
for them, directly or indirectly, do not exceed
the acreage limitations, or that an application
for exception under AS 38.05.140(a) has been
filed. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.020(b){ I)
AS 38.05.035(a)(4)
AS 38.05.145(a)

11 AAC 84.115. PROSPECTING PERMITS
OPERATIONS. Before commencing operations
under a prospecting permit, the permittee shall
submit a plan of operations for approval by the
director. The prospecting plan shall describe the
method to be used in prospecting the land, the
area to be covered, the type of equipment to be
used, the estimated time schedule for the
operations and any other information the
director may require. Goerations may not

11-298.3
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Register 71, October 1979

commence prior to tpproval of the plan. The
approved plan is subject to any conditions the
director may determine are necessary to protect
the land and minimize damage to the land and
its resources. The director shall require a
corporate surety or personal bond in a sum of
S1,000 or more for each permit. The bond shall
be f ed before commencing operations. (Eff.
9/5/74, Reg. 51)
Authority: AS 38.05.035(a)(4)
AS 38.05.145(a)
AS 38.05.150(c)

11 AAC 84.120. PERMIT EXTENSIONS, (a)
Any coal prospecting permit may be extended
by the director for a period of two years if he
finds that the permittee has been unable, with
the exercise of reasonable diligence, to
determine the existence or workability of coal
deposits in the area covered by the permit and
desires >0 pursue further prospecting or
exploration, or for other teasons in the opinion
of the director warranting an extension.

(b) If application is made for extension of a
coal prospecting permit, it muit be filed in
duplicate within the 90-day period immediately
preceding the date on which the permit expires.

(c) An application for extension may not be
con:idered unless accompanied by a showing
that the applicant has performed at least S1.00
per acre worth of drilling, excavating, geological
or geophysical work for the benefit of the
permit. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.035(a)(4)
AS 38.05.145(a)
AS 38.05.150(c)

11 AAC 84.125. PERMIT ROYALTY, (a) The
coal prospecting permit shall state the amount
of royalty to be paid for coal mined and
marketed or useu from the land covered by the
permit during the time that the permit is in
effect, and shail also state the amount of royalty
to be paid under any lease that may supersede
the permit. The royalty paid for coal mined and
marketed or used during the time that the
permit is in effect shall be greater by at least five
cents per ton (2,000 avoirdupois pounds) than
the royalty to be paid under any superseding
lease, and in no case may the royalty paid during
the time the permit is in effect be less than 10
cents per ton (2,000 avoirdupois pounds).

NATURAL RESOURCES

11 AAC 84.115
11 AAC 84.140

(b) Royalties shall be paid within 30 days after
the end of each calendar month during which
the coal was disposed of. Remittances are
payable to the Department of Revenue of the
State of Alaska. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.020(b)(1)
AS 38.05.145(a)

11 AAC 84.130. PERMIT CONVERSION TO
LEASE, (a) At any time while a coal prospecting
permit is in effect, if the permittee shows to the
satisfaction of the director that the land covered
by the permit contains coal in commercial
quantities and submits a satisfactory mining
plan, the permittee is entitled to a
noncompetitive coal lease on all or part of the
land covered by the permit.

(b) If during the time that a coal prospecting
permit is in effect, more than 300 tons (2,000
avoirdupois pounds per ton) of coal is used or
marketed in any three-month period, the
prospecting permit shall be converted to a lease
on all or part of the land included in the permit.
The lersee shall submit a satisfactory mining
plan. The starting date of the lease shall be the
first day of the month following the
three-month period in which the coal was
removed. Failure to convert to a lease is grounds
for cancellation of the permit. (Eff. 9/5/74, Reg.
51)

Authority: AS 38.05.145(a)
AS 38.05.150(c)

11 AAC 54.135. USE OF TIMBER. If the
holder of a coal prospecting permit wishes to use
timber on the land covered by the permit for
firewood, fencing, buildings, mining,
prospecting, or for domestic purposes, he may
apply to the division for a personal use permit:
but no timber may be sold, bartered, or removed
from the area covered by the permit except
under the provisions of regulations governing
disposal ot timber and materials. (Eff. 9/5/74,
Reg. 51)

Authority: AS 38.05.020fh)( 1)
AS 38.05.145(a)

11 AAC 84.140. COMPETITIVE SALE
NOTICE. The notice of a lease offer for a
competitive sale shall specify, in addition to the
requirements of Il AAC 82.415, the min.mum
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Register 71, October 1979

expenditure that will be required by sec. 150 of
this chapter. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.145(a)

AS 38.05.345(a)

11 AAC 84.145. LEASE ROYALTIES AND
RENTAL”. (a) The amount of royalty to be
paid under a coal lease shail be stated in the
lease, and in no case nuv the amount be less
than five cents per ton (2,000 avoirdupois
pounds) of coal mined and marketed or used.
The amount of rental may not be less than 25
cents per acre for the first year the lease is in
effect, not less than 50 cent* per acre for the
second, third, fourth f.;:d fifth  years,
respectively, and not less than .il .00 per acre fcr
each year thereafter during the continuance of
the lease. All leases shall provide that the ar.nual
rental payment is subject to adjustment at
intervals of no more than 20 years and that any
adjustments will be based on the current rates
for properties similarly situated. The
requirements of this section pertaining to
royalty may be waived if the privileges of a
government or  cooperative agency are
considered favorably, but the amount of the
rental may not be reduced.

(b) Royalties shall be paid within 30 days after

the end of each calendar month except when the
payment of rentals has established a crecit
against royalties as provided in (c) of this
section. Remittances shall be made payable to
the Department of Revenue of die State of
Alaska.

(c) The rental payments for the first year of
the lease are due on the date that the lease is
granted, and the rental for each succeeding year
shall be paid on or before the beginning of each
lease year. The rental for each year is credited
against the royalties as they accrue for that year.
(Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.150. MINIMUM EXPENDITURE.
A minimum expenditure for mine operations,
development, or improvement purposes, on or
for the benefit of the leased land, is a condition
in each lease. Not less than one-third of the
expenditure must be made during the first year
and a like amount each year for the two
«-m'.cceeding years. The investment during any one
year over the required amount for that year may

NATURAL RESOURCES

11 AAC 84.140
11 AAC 84.170

be credited to the expenditure lequired for the
ensuing year or years. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.145(a)

AS 38.05.150(e)

11 AAC 84.155. MINIMUM LEASE BOND. A
coal lease bond is required before a lease is
issued, and in no case may the amount be less
than S1.00 per acre. The director may, in the
event of any significant change in the scope of
operations or prior to approval of an assignment,
alter the amount of the bond. The bond shall be
filed in accordance with 11 AAC 82.600. (Eff.
9/5/74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.160. TERMINATION. If the lessee
fails to comply with the provisions of the lease,
or of the statutes, and regulations in force at the
date of the lease, and the failure continues for
30 days after service of written notice by the
director, the director may institute appropriate
proceedings in a court of competent jurisdiction
f . the termination of the lease. A waiver of a
cause of termination does not prevent the
termination of the lease for any other cause or
for the same cause occurring at any other time.
(Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.145(a)

11 AAC 84.165. ASSIGNMENTS. Before
approval of a transfer of a permit or lease may
be given

(1) he account of royalties and rentals under
the permit or lease must be in good standing;
and

(2) the assignee must file a statement that he
will carry out prospecting, development, or
mining work that was prescribed in the required
mining lease plan or file an acceptable alternate
plan. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.145(a)

1 AAC 84,170. LIMITATION ON
OVERRIDING ROYALZ™S. No overriding
royalty interests may be created which exceed
the rate of royalty first payable to the State of
Alaska under the lease or permit unless the
lessee shows to the satisfaction of the director
that the royalty is justified by substantial
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improvements to the leasehold. (Eff. 9/5/74,
Reg. 51)

Authority: AS 38.05.020(b)

AS 38.05.145(a)

ARTICLE 2.
PHOSPHATES

Section
200. Phosphate leasing method

11 AAC 84.2CJ. PHOSPHATE LEASING
METHOD. Phosphate leases authorized by AS
38.05.155 are subject to disposition under 11
AAC 82. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

ARTICLE 3.
OIL SHALE

Section
300. Qil shale leasing method

11 AAC 84.300. OIL SHALE LEASING
METHOD. Oil shale leases authorized by AS
38.05.160 are subject to disposition under 11
AAC 82. (Eff. 9/5/74. Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

ARTICLE 4.
SODIUM

Section
400. Sodium leasing method

1 AAC 84.400. SODIUM LEASING
METHOD. (a> Sodium leases authorized under
AS 38.05.165 for land which the director
determines is known to contain valuable
deposits of sodium compounds are issued
competitively under 11 AAC 82.

(b) Prospecting permits authorized under AS
38.05.165 for land not known lo contain
valuable deposits of sodium compounds are
issued noncompetitively under 11 AAC 82. (Eff.
9/5/74. Reg. 51)
Authority: AS 38.05.020
AS 38.05.145(a)

NATURAL RESOURCES

11 AAC 84.170
1TAAC 84.700

ARTICLE S.
SULPHIR

Section
500.  Sulphur leasing method

11 AAC 84.500. SULPHUR LEASING
METHOD, (a) Sulphur leases authorized under
AS 38.05.170 for land which the director
determines is known to contain valuable
deposits of sulphur are issued competitively
under 11 AAC 82.

(b) Prospecting permits authorized under AS
38.05.165 for land not known to contain
valuable deposits of sulphur are issued
noncompetitively under 11 AAC 82. (Eff.
9/5/74. Reg. 51)
Authority: AS 38.05.020
AS 38.05.145(a)

ARTICLE 6.
POTASSIUM

Section
600. Potassium leasing method

11 AAC 84.600. POTASSIUM LEASING
METHOD, (a) Potassium leases authorized under
AS 38.05.175 for land which the director
determine*; is known to contain valuable
deposits of poiassi ,m compounds arc issued
competitively under 11 AAC 82

(b) Prospecting permits an horized under AS
38.05.175 for land not known to contain
valuable deposits of potassium compounds are
issued noncompetitively under 11 AAC 82. (Eff.
9/5/74. Reg. 51)

Authority: AS 38.05.020
AS 38.05.1450

ARTICLE 7.
GEOTHERMAL RESOURCES

Section

700. Geothermal resources leasing method
710. Qualifications

720. Known geothermal resource area
730. Plan of operations

11 AAC 84.700. GEOTHERMAL
RESOURCES LEASING METHOD. (a)
Geothermal resource leases authorized under AS
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38.05.181 for lands classified as known
geothermal resource areas are issued
competitively under 11 AAC 82.

(b) Prospecting permits authorized under AS
38.05.181 for lands which have not been
classified as geothermal resource areas are issued
noncompetitively under 11 AAC 82. (Eff.
9/5/74, Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

11 AAC 84.710. QUALIFICATIONS. The
provisions of 11 AAC 82.200 which are not
inconsistent with the qualification requirements
of AS 38.05.181 arc also applicable to persons
who may hold geothermal permits and leases.
(Eff. 9/5/74. Reg. 51)

Authority: AS 38.05.020
AS 38.05.145(a)

11 AAC 84.720. KNOWN GEOTHERMAL
RESOURCE AREA. \S 38.05.181(b)(2) is
interpreted to require that an area be identified
around eacli well capable of producing
geothermal resources in commercial quantities
which is reasonably proven by the well, and
other information to be capable of producing
geothermal resources in commercial quantities.
In addition, other areas which meet the criteria
of AS 38.05.181(q)(8) may be classified as
competitive. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.145(a)
AS 38.05.181

11 AAC 84.730. PLAN OF OPERATIONS. A
permittee i - lessee shall :ubmit a plan of
operations for approval by the director prior to
commencing any operations on a permit or
lease. Operations may not commence prior to
approval of the plan and are subject to any
conditions the director may determine are
necessary to prevent waste and to protect or
minimize damage to the land and its resources.
(Eff. 9/5/74, Reg. 51)

Authority: AS 58.05.145(a)
AS 38.05.181

NATURAL RESOURCES

11 AAC 84.700
11 AAC 86.105

CHAPTER 86.
MINING RIGHTS

Article

1 General Provisions

(11 AAC 86.100-11 AAC 86.135)
2. Staking, Recording and Maintaining

Gaims and Leasehold Locations

(11 AAC 86.200-11 AAC 86.230)
3. Mining Leases

(11 AAC 86.300-11 AAC 86.325)
4, Prospecting Sites

(11 AAC 86.400-11 AAC 86.435)
5. Offshore Permits and Leases

(11 AAC 86.500-11 AAC 86.570)
6. Millsites( 11 AAC 86.600)

Editor's Note: The mineral-leasing regulatrns in chanters 82,
83, 84. 86 and 88 of this title, effective September S, 1974, and
distributed in Alaska Administrative Register 51, constitute a
comprehensive reorganization and revision of this material, and
thus the history line at the end of each section docs not reflect
the history of the piovisions hefore September 5, 1974, and the
section numbering may or may not he related to the numbering
bal'orc tlul dale.

ARTICLE 1.
GENERAL PROVISIONS

Section

100. Applicability

105. Discovery defined

110. Existing mining claims, federal leases
and permits

115. Locations prior to tentative approval

120. Conditional mining leases and locations

125. Failure to compiy

130. Filing and recording

135. Mineral deposits open to location

u A 86.100. APPLICABILITY. The
provisif this chapter apply to the
acqu'Sii mineral rights under AS

38.05 05.280. (Eff. 9/5/74, Reg. 51)
\uthority: AS 38.05.020(b)( 1)

Il AAC 86.105. DISCOVERY DEFINED.
"Discovery” means a finding of valuable mineral
as would justify an ordinarily prudent person in
expending further time, labor, and money upon
the property with a reasonable expectation of
developing a paying mine. (Eff. 9/5/74, Reg. 51)

Authority: AS 38.05.020(b)(1)
AS 38.05.185(b)

11-302



POUCH ¥ STATE CAPITOL

JUNEAU ALASKA mjVv8ll

¥001 TO7- 16550
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 8, 1982
SUBJECT: CSSB 843 (Resources)
TO: Senator Bettye Fahrenkamp

Chairman, Senate Resources Committee
Attn: Resa King

FROM: Thomas A. Sofo
Legislative Counsel

It has come to my attention that the most recent version of
CSSB 843 (Resources) contains the word "may" on page 33,
line 2. A review of the backup material provided by your
office indicates that both the word "may"™ and the word
"must" were provided as the language to be contained in the
bill at that point. Had I been aware of the inconsistency
in the directions which you provided I would have asked for
clarification at the time the bill was being prepared by

this office. It is my understanding that the word which was
actually intended is "must™. Typically, this office would
change the word "must"™ to "shall". If that 1is your

preference please let me know at your earliest convenience
so we can provide you with a corrected version of the bill.

TAS:1jb



mfra-fcs”.

MARCH 22, 19E2

ATTN: CHARLIE PODDY

SUBJECT: POLICY STATEMENT OF C.O.A.L. WITH REGARD TO STATE OF
ALASKA INVOLVEMENT IK INFRASTRUCTURE CREATION FOR
RESOURCE DEVELOPMENT

C.O.A.L. SUPPORTS THE CONCEPT OF STATE OF ALASKA FINANCIAL
INVOLVEMENT IK INFRASTRUCTURE CREATION FOR RESOURCE DEVELOP-
MENT .

C.O0O.A.L. BELIEVES THERE ARE SEVERAL ROLES THE STATE OF ALASKA
COULD APPROPRIATELY PLAY IN A FOSTERING DEVELOPMENT OF ALASKA'S
RESOURCE U.

THE STATE COULD CONSIDER PROVIDING LONG TERM LOW INTEREST LOANS
THPOUGH TAX FREE BONDS. SUCH AN ACTION COULD SUBSTANTIALLY
ENHANCE THE OVERALL ECONOMICS OF A PROJECT AS WELL AS PROVIDE
A DIRECT ECONOMIC BENEFIT TO THE STATE. C.O.A.L. SUPPORTS THIS
APPROACH TO STATE FINANCIAL INVOLVEMENT IN CREATON CF INFRA-
STRUCTURE WHICH IS DIRECTLY RELATED TO THE DEVELOPMENT AMD
PRODUCTION OF A NATURAL RESOURCE.

THE STATE MAY ALSO CONSIDER DIRECT INVOLVEMENT IN THE CON-
STRUCTION AND OPERATION OF DEVELOPMENT AND PRODUCTION RELATED
INFRASTRUCTURE. C.O.A.L. SUPPORTS THIS APPROACH SUBJECT TO
CERTAIN LIMITATIONS.

IF THE SCALE OF ONE OR MORE DEVELOPMENTS IS SUCH THAT THE
PROJECTS AND THE PRODUCTS THEY PRODUCE CAN CARRY THE COSTS OF

DEVELOPMENT AND PRODUCTION RELATED INFRASTRUCTURE, THEN C.O.A.L.

BELIEVES THAT STATE INVOLVEMENT IN THE CONSTRUCTION AND OPERA-
TION OF THE INFRASTRUCTURE IS INAPPROPRIATE. WE BELIEVE THIS
IS THE CASE WITH THE PLACER AMEX AND DIAMOND CHUITNA PROJECTS
IN THE BELUGA REGION.

IF, HOWEVER, MULTIPLE PROJECTS, WHICH COULD BE SERVED EY MORE
OR LESS COMMON INFRASTRUCTURE, WHERE RESTRAINED FROM DEVELOP-
MENT BY INDIVIDUAL ECONOMICS OF SCALE, IT MAY PL VERY APPRO-
PRIATE FOR TTE STATE OF ALASKA TO CONSTRUCT AND OPERATE ALL

OR PART OF THE DEVELOPMENT AND PRODUCTION RELATED INFRA-
STRUCTURE. UNDER SUCH CONDITIONS AND ASSUMING THE STATE WOULD
RECEIVL OVER THE LONG TERM A RETURN AT LEAST ADEQUATE TO RE-
COVER THEIR INVESTMENT, C.O.A.L. WOULD SUPPORT STATE INVOLVE-
MENT . 1

THIS IS MY CUT A POLICY STATEMENT. WE SHOULD RUN IT PY THE
OTHER MEMBERS BEFORE WE MAKE IT PUHLIC.

REGARDS,

' B. STILES
*

US1EELM1IN HELY

DIASHAM- LEX

J
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DEPARTMENT OF NATIKAL RKSOUItCES OUCH M
JUNEAU ALASKA 99811
OFFICE OF THC COMMISSIONER PHONE:

April 5, 1982

The Honorable Don Bsnnett
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Senator Bennett:

As you are aware, the fiscal note to SB 843, which establishes
Alaska®s Surface Coal Mining Program, requests approximately
$163,000 from the State"s general fund for fiscal year 1983.
An additional $403,000 would be supplied from federal funds.
Although 1 am keenly aware of the budget pressures facing

the State, | am writing to explain why State funding 1is

rital for our Surface Mining Program to be a success.

SB 843 1is the foundation for the Surface Mining Program

which the Department intends to submit to the Department of
the Interior later this year. Tne Dbill is supported by the
coal 1industry and, vdth minor reservations, by public interest
groups. Upon approval by the Interior Department, the

Alaska Department of Natural Resources will replace the
federal Office of Surface Mining as the regulatory authority
for coal mining operations in the State. As part of the
Secretary of the Interior®s decision on whether or not to
approve a State program, he must find that the State agency
has "sufficient legal, technical, and administrative personnel”
and sufficient funding to implement, administer and enforce
the provisions of the program..."™ 30 C.F.R. sec. 732.11(d).

The funding contained in the fiscal note for SB 843 will
enable that finding to be made. Once the State has an
approved program, we are entitled to 50% reimbursement from
the federal government for expenditures in regulating surface
mining on non-federal lands in the State, and 100% funding
for regulation of such operations on federal lands.



best coal Sites, panel

News-Mint, Bureau

JUNEAU—The state_ of Alaska
should spend a year figuring out
which of its extensive coal reserves
should be developed before it asks
voters to approve honds to build

v roads and docks for coal exports,

That was the message coal  in-
dustry representatives delivered to
a House panel last week. The in-
dustry officials represent companies
who are ontem lating mrnrnﬁ
Portrop e ’( ated 141 Dillio
ons of coa |n

But before spending millions, of
dollars on coal ex?ort facilities,
Mobil's_West Boettger told. the
House Traﬂ BP tatl(on Committee
the state sholld ta e a year or 18
months and spend to
%500 000 determi ”{?e whrch are the
est'coal sites to

Opening up the Wron sites or
doing so~at the wronq ime could
mean Alaska s coal will not be sold
on the world market, he said.

The committee Is considerin
brII (HB 76ft) that calls for a 00

million  hond sale to develop
Alaska’s coal industry. and pay for
roads, ports and shrpprng facrlrtres
The measure, sponsore

Ray. Metcalfe, RAnchoraq
re%urres voter approval of the

While coal industry.officials called
the bill a srgnrfrcantyrndrcator ort ?r
state S mterest |n coal development,
th e¥sar |tspro bably premature.
he est thing, government can
do Is stand hy and elp private en-
tcrprize,” said Dan Kenshaw of the

Usibelli Coal Co., Alaska’s only coal considerably higher grade than
company In production Alaska coal’

he ke ghermrn when that For examp Ie Far Eusl countries
he 5N eiiS sar ecause the are ]geared up 0 Uprocess coal rated
who coal market s subject to nrts TUs) Ougrrtrosfh /t\rlraesrrknaals
changes.

) . F &ualrtv coal 1s rated at U.000

Much of the world's coal is E?%jsr

currently being consumed b\

Pacific "Rl cuntries such as However, Alaska’'s proximity  to

Japan Korea and Taiwen. the pane thoae markets makesl competitive
told. South Africa. Australia wit 9 tﬂuart coal, tat IS,
the Lower 48 are supplying It the facrlr est e In place to export

much of that coal, but It's of a It. Renshaw said
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SE. 843 also establishes an Abandoned Mine Lands (AML)
Program and a Small Operator Assistance Program (SOAP), both
of which are funded entirely by the federal government. The
money Tfor these programs comes from a severence tax that has
been paid by coal operators to the federal government since
1977. In part, then, we will be receiving back money which
has been paid by the Usibelli mine since 1977, and will be
paid by other operators as new coal mines are developed in

the State. I should also note that AML funds are only
available to the State if the Secretary of the Interior
approves our Surface Mining Regulatory Program. These funds

are available for reclaiming abandoned mine lands which were
left in an.*adequate reclamation status prior to passage of
the 1977 federal law. At present, 18 such sites have been
identified, and we anticipate many more such sites will be
discovered upon more thorough 1investigation.

The approximately $290,000 of State and federal funding
requested iIn FY83 to run the Surface Mining Regulatory

Program contrasts with the following amounts estimated by
other western states tar the same period: Colorado, $1,520,000;
Montana, $1,531,000; New Mexico, $908,000; Wyoming, $2,357,000.
Our contemplated staff of four people contrasts with 29, 16,
16, and 49, respectively, for those states. This staffing
level should be adequate to handle regulatory activities

until there are four or more operations in the State, at:

which point we predict the need for one additional staff
person (in Fiscal Year 1985). The four positions requested
would also constitute the staff for the AML program and

SOAP.

The positions projected for the program are a geologist,
environmental engineer, land management officer, and clerk-
typist, which we deem to be the minimum necessary to run the
various programs. Present mining personnel 1in the Department
are already overtaxed, due, 1in part, to the record number of
mining claims which were filed this year and our initiation
of a Coal Leasing Program. We anticipate that a fair amount
of the technical analysis required by SB 843 programs will

be handled through contracts to private consultants, siice a
program of our size does not justify employment of the oad
spectrum of disciplines required by the federal law. The
geologist will be the manager of the Surface Mining Program.
His primary dueies will include supervision of contracts for
review of permit applications, abandoned mine lands work,
small operator assistance, and reviee of petitions to designate
lands unsuitable for mining; making initial departmental
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decisions or recommendations on permit applications, bond
release, enforcement actions, petitions to designate lands
unsuitable, etc.; and preparing and negotiating grant requests
and agreements with the Department of the Interior. The
environmental engineer will be the primary inspector under

the program, as well as assisting and complementing the
geologist in the above tasks. The duties of the land
management officer will focus on compliance with the myriad
public participation requirements, record-keeping, and

general review and response regarding different new responsibilities
under this program (i.e., reviewing exploration permits and
notice of intent). The clerk-typist will provide secretarial
support.

In summary, the funds requested constitute what we believe

is the minimum funding level necessary for the Department to
fulfill its new duties under SB 843, as well as to obtain
approval of our program by the federal government. In
addition, approval of SB 843 and this funding should result

in a better than 2:1 federal match of funds for these programs.

Sincerely,

Katz
Commissioner

cc: The Honorable Al Adams
The Honorable Robert H. Bettisworch
The Hon®" rable Ed Dankworth
The Honorable Bettye Fahrenkamp
Keith Specking
Ron Lehr
Phil Holdsworth, Coal Association



to: The Honorable John Sackett date: April 13, 1982
Alaska State Senate

FILE NO:
TELEPHONE No: 465-2400
from: John W. Katz subject: Fiscal Note,

Commissioner CSSB 843
Depart, of Natural Resources

Attached 1is the detailed breakout of expenditures and
funding categories for the fiscal note to CSSB 843 which you

requested this morning. I have also attached a letter to
Senator Bennett of April 5, vhich details the rationale for
the fiscal note. Please do not hesitate to call me if you

require any additional rraterial.

ccC: Senator Bennett
Senator Dankworth
Senator Eliason
Senator Ferguson
Senator Stimson
Senator Sturgulewski”?
Senator Fahrenkampv”

with attachment

0i 00] A(Hjv,10/79)



DETAILED BREAKOUT OF COSTS CONTAINED IN FISCAL NOTE TO CSSB 843

The expenditure and funding categories for Fiscal Year 1983 are
composed of the following:

100 Personal Services $ 157,100.00
Each position includes a standard formula for
benefits and inflation.

Geologist 1V $ 51,579.00
Environmental Engineer 111 46,911.00
Land Management Officer Il 34,091.00
Clerk-Typist 111 24,519.00

n0 Travel $ 19,800.00

Field inspections of each operation or coal
development area. 3 6,600.00

Meetings with Department of Interior (DOI)

officials 1in Washington, Denver, and Casper,

Wyoming, regarding program development,

approval, 1implementation; and negotiation of

a cooperative agreement for regulation on

federal lands. 7,200.00

In-state meetings and hearings of the Depart—

ment and its advisory committee on regulation

drafting, regulation and program development

and implementation, and the Office of Surface

Mining (OSM) approval process. 6,000.00

300 Contractual $ 375,000.00

Abandoned mine land program development.
This figure represents the low end of the
range of costs incurred by other western
states, and includes such items as identi—
fication, inventory, and \rioritization of
potential sites, program cevelopment, and

submiision to the DOI. Th. . amount 1is
100% federally funded. $ 200,000.00
Review of permit applications. This figure

is based on OSM contractor costs for a

completeness review, technical ?.nd environ-—

mental assessment, with additional costs of

increased site travel and analyzing unique

Alaska problems under a new regulatory

program, plus an inflation factor. 60,000.00



Small operator assistance. Based on OSM costs,

with above-mentioned factors added. This amount
is 100% federally funded. 40,000.00
Program development. Continued development of

program submission, including regulations, inter—

agency agreements, data base and inventory

system, training of new staff, development of

forms and manuals, cooperative agreement sub—

mission, etc. 55,000.00

Legal review of extensive regulations, opinion
and other elements necessary for program

submission to OSM. 20,000.00
400 Commodities 1,000.00
Based on standard Department factor per

employee.

500 Equipment 13,000.00

Based on one-time cost per employee for new
office equipment and new equipment necessary
for inspections and analyzing field data.

Funding

The DOI funds 50% of the cost of the state regulatory program,
and 100% of regulation on federal lands, the abandoned mine
land program, and small operator assistance contracts. Based
on these formulae, the funding under this fiscal note 1is
derived as follows:

General Fund $ 163,000.00
Federal funds 403,000.00

This fiscal note does not consider income to the state based
on permit application fees and collection of civil p.nalties,
since these are speculative at this time.



United States Department of the Interior

OFFICE OF SURFACE MINING
Exclamation and Enforcement
WASHINGTON, D.C. 20240

January 25, 1982

Mr. Mark Wittow

Special Assistant to the Commissioner

Department of Natural Resources

Jtate of Alaska

Fouch M

Tuneau, Alaska 99811

Dear Mark:

Enclosed, as per your request, 1is a copy of our most recent
status report regarding State programs. ITf I can be of any

further assistance, please do not hesitate to contact me.

Very truly yours,

"jpuMa-ucj

Richard Robinson

Enclosure



STATE PROGRAM SUBMISSIONS
STATUS OF OSM REVIEW

STATE DECISION DATE DATE DATE RESUB.
INJ. INJ. DATE
ISS. LIFT.
af any)

* See notes belowe

al, Disapp. 10/16/80 11/12/80 11/12/31
AR Con. Ap. 11/21/80

CO  Con. Ap. 12/15/80

*GA _ - -

IL  Par. Ap. 10/31/80 12/11/80 12/11/81 12/22/81
IN  Par. Ap. 11/25/80 7/26/80 7/26/81 9/28/81
IA Con. Ap. 1/21/81

KS  Con. Ap. 1/21/81

KY  Par. Ap. 10/22/80 10/31/80 10/31/81 12/30/81
LA Approval 10/10/80

:MJA Con. Ap 12/1/80 5/1/81 5/1/82+

*MI - -

MS Approval 9/4/80

MO  Con. Ap. 11/21/80

MT  Con. Ap. 4/1/80

NM  Con. Ap. 12/31/80

ND  Con. Ap. 12/15/80

Gi Disapp. 10/1/80 11/25/80 11/25/81 17-25/82+
*0K  Oon. Ap. 1/19/81 1/9/81 7/20/81

*OR - =

’Eél Disapp. 10/22/80 11/26/80 11/26X81 3726/82+- iksjsz
TN  Par. Ap. 10/10/80 12/5/80 12/5/81 2/5/82+
TX  Con. A.. 2/27/80

UT  Con. Ap. 1/21/81

VA Con. Ap. 12/15/81 12/3/80 12/3/81 8/13/81
WA —

W  Con. Ap. 1/21/81 2/13/81 2/13/82+ -
W Con. Ap. 11/26/80

I/n/Sr?.

P*VvttuA PvfAYo/cl /P cw M O\Scv |»p>foY

+ (Target Date)
0C1 9pjTrov«.|
NOTES:

Alaska: Expected to submit State program.

Georgia: Federal program proposed 9/15/80. Target date for reproposing Georgia
Federal program is January 31, 1981.

Maryland: [Injunction restrains Stabe from enforcing portions of the approved
program.

Massachusetts: Federa.. coal exploration program to be promulgated.

Michigan: Federal coal exploration program to be promulgated.

Oklahoma: Injunction restrained State from implementing the approved program.
All regulations ."escinded 2/12/81. Emergency regulations recently promulgated.
Oregon: Federal coal exploration program to be promulgated.

Rhode Island: Federal coal exploration program to be promulgated.

Washington: Expected to submit State program.

West Virginia: Injunction restrains State from enforcing portions of the
approved program.



Howard Roitman

Attorne
Surface Mining Consultant

April 1, 1932
(This is not, however, an April Fool"s joke.)

MEMORANDUM

TO: Mark Wittow
Laurel Murphy

Per a telephone conversation with Walt Morris (Assistant Solicitor for

Enforcement, Division of Surface Mining, Washington, D.C.) this date, the

Settlement Agreement regarding implementation of a surface mining program

in Alaska provides as follows:

If the state submits a program by September 1, the Department will act
~"S7rrrzx:"nl

exDeditiously to reach a decision on it. In the event that the state

fail%_to submit a pr%gram Qy that date, the Department agrees to publish

a proposed program in the Federal Register by November 1, 1982 and a final

urogram by March 1, 1983. If the state legislature adjourns without having

passed the requisite bill, the Department schedule for proposing and implementing

a federal program is moved up to require publishing a proposed program within

120 days of the legislature s adjournment.

This 1is, of course, probably an impossibly short timeframefor Interior to

meet. This timeframe would ensure at lease two undeslreable results:

First, a feacrul program would certainly be implemented before the 1933 session
of the legislature could make another try at a bill, thereby triggering a
permit application requirement for Usibelli, and%conceivably an EIS. The
worst-case scenario which we"ve joked about, that Usibelli could be shut

down, becomes a little closer to reality aiven the present backlog of federal
mine plan approvals and the uncertainty as to whether Usibelli is permitted
according to the federal interim program. Second, this timeframe ensures that
the federal program would not reflect uP.iquS Alaskan conditions since the

time would allow only publication of a "generic" typOfederal program, probably

similar to that already published for Georgia.

cc: J. Antenucci

2225 Birch = Denver, Colorado S0207 < (, >) 322-1955
A&T1". Pnksart- Alat-1-1 QQSUJ. * r0Q7t?7/.. vt 170 737JV)>a



i Oswald discusses coalmining regs
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DEPARTMENT OF COMMERCE &

ECONOMIC DEVELOPMENT 675 7THA VENUE
STATION A
DIVISION OF ECONOMIC ENTERPRISE FAIRBANKI. ALA SKA 99701
OFFICE OF MINERAN\_.SDEVELOPMENT PHONE: (r071452-7464
April 7. 1982
c 13

Senator Betty M. Fahrenkamp
Alaska State Legislature
Pouch V (MS 3100)

Juneau, Alaska 99811

Dear Betty:

There 1is some interesting material in this recent article from the
magazine LANDMARK which relates t> the Surface Mining Act.

Perhaps some of the pitfalls could be addressed by regulation to enable
Alaska to end up with a workable, realistic and non-punitive regulatory
framework.

Sincet.cny,
/

John Sims
Director
/ Office of Mineral Development

JS:nw
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. .a casestudy In Temporary Permanence

ince tho enactment of the Surface
MmmP Control a.rd Reclamation
Acto

abandoned prior to 'he passage of the

1977, coal operators have be8nrface Mining Control and Reclama-

forced to comply with endless regutién Act of 1977, (SMCRAE{, itis difficult

tions that govern the industry. With the
entrance of the Reagan Administration,
the Federal Office of Surface Mining
has worked hard to relieve operators of
some of the regulatory overburden
through revisions in the rules.

Albeit unlikely, a set of "permanent"
regulations was set forth for the surface
mining industry back in March 1979.
The constant revision of these rules
has created for us a contradiction in
terms: temporary permanence.

Some problems still exist In areas of
the regulations. Following are several
regulatory issues facing tho conl indus-
try today. |1 ie outcome of tho revisions
remains unclear at best. Industry mem-
bers have taken a stand: OSM con-
tinues to seek that balance hetween
industiy and environment without mak-
mq legislative changes in the Act il-
self—at least for (tie foreseeable future.

claimed, or abandoned mine lands
(ANIL), cau |
lems and tarnishes the countryside.
Because most of those areas were
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Land previously mined and loft unre-

to place tho ensuing SMCRA responsi-
D||||;_y on any specific group.

or this reason, congress created
under the acttia Abandoned Mine Re-
clamation Fund, de5|%ned to finance
tho reclamation of abandoned mine
lands. Although a good idea on paper,
the true effectiveness of tho Fund has
yet to bo tested.

The Fund is comprised of money col-
lected from the states by the Depart-
ment of Interior (DOI) and is depos'ted
into the Fund from a) user charges im-
gosed on land reclaimed pursuant to

MCR/" after the deduction of mainte-
nance expenditures, b) donations, and
c) reclamation fees collected from the
individual states.

Title IV of SMCRA calls for a fee of
$.35 perton ol surface mined coal, $.15
per ion of underground coal, or 10 per-
centol tho entire coal value, whichever
is less. DOI collects the fees every
calendar quarter, along with a state-
ment prepared by tho individual oper-

causes environmental probator describing the amount and type of

coal removed and the method of its

removal.

‘The penalties under SMCRA are
stiff. A fine of as much as 510,000, jail,
or both, may await operators who fail to
remit their fees. Ultimately, delinquent
Mcs \ Il be collected by DOI, with in-
terest, through the U.S. court system.

Allocation procedures call for a re-
turn of 50 percent of reclamation fees to
tfie state o; Indian reservation it was
collected from for use in D_OI-apFrove_d
reclamation projects. Project validity is
determined in ajoint agreement by the
stale governor and DOI secretary that
the Fund's objectives have been mot. a
need for public facilities on abandoned
mine lands exists and that other funds
are inadequate. Tho balance of ttie
Fund is distributed under the discretion
of tho DOI secretary.

Which brings us to the problem,
According to Titlo IV provisions,
monies allocated to the states from the
AML Fund that haven't been spent
within three years suddenly become
"available for expenditure in any area
as determined by tho Secretary," Be-
cause many states do not yet have
approved state mining and reclamation
programs, they nre not yet eligible tor
thoit AML allocations. As the three-
year deadline for monies originally ailo-



+ cated in 1978 and 1979 draws, near,
.ore is considerable worry that these
states could lose a significant amount
of money through no fault of their own.
The reason? Ai. '»'sufficienttime period
in which to receive and utilize AML
funds between the date of approval for
a permanent state mining program and
the deadline date, three years after
allocation. The Interstate Mining Com-
pact Commission (IMCC) had submit-
ted a petition to the Federal Office of
Surface Mining (OSM), simply request-
ing an extension of this initial three-year
deadline. Thus far, no final judgement
I'as been made on the petition.
Another, and more recent, con-
troversy surrounding the Title IV prog-
ram, spurred by an OSM Proposal to
ensure that deductions for excess
moisture are not made, is the per-ton
reclamation fee paid by operators.

One ofthe most signi-
ficant problems with
the AML Fund is thal
the majority of it pre-
,sentlg Sits n_the Un-
ited States Treasury,
unused.

Those operators who do not wash their
coal before selling it claim that they
shoulder a greater burden than those
who do. Unwashed or "run-o.-mino",
coal contains impuritii \ such as mois-
ture that often make u heavier. Coal
prices are seated down according to its
Impurity, yet it is taxed equally.

One of the most significant problems
with the AML Fund is <hat the majority
of it presently sits in fne United States
Treasury, unused. Reclamation fees
are collected from the states by the
Interior Department, and deposited in
the Treasury. Funds are then allocated
back to DOI, where officials distribute it
among only those stales with approved
pro?rams. o .

"It's cumbersome,” said Vince Mari-
no, president of the Pennsylvania Coal
Mining Association, of the fund trans-
action process. "We have projects all
worked up and ready. They re just wait-
ing lor tho money. | have serious re-
servations about whether or not that
money IS even gaining interest.”

Sources confirmed Marino's suspi-
cions. . _

Marino offered a solution that has
become an issue of late.

"Why not let the states raise the
AML revenues?”, he said. "The
states would still give 50 percent of
the fees to the Federal government,
but keep the remainder within their
own borders. That way, another prog-
ram would come in line with f resident
Reagan’s effort to return power to the
states."

If this program were adopted, say
5oderal officials, states in little need
of extensive reclamation work would
begin to stockﬁne funds that may be
needed elsewhere. For this reason,
they say, a Federal authority must be
charged with allocating the money
where it is most needed. The con-
troversy goes on.

As the three-year
deadline draws near;
there Is considerable
worry tnat these
states could lose a

significant amount of

through
thelr own.

mone¥ no

fault o

ne of the main drives behind
SMCRA was to provide each

osed program, the interior Secretary
is required to solicit the views of other
chief administrators from the Agricul-
ture Department and the Environ-
mental Protection Agency (EPA). Be-
fore a state program can be
approved, at least one hearing must
be held and provisions in the Clean
Air Act and Water Pollution Control
Act must be complied with.

If a program is disapproved by the
Interior Secretary, he Is required to
outline the reasons why. Ifa state fails
to submit a proposed plan, it is still
elﬁmle m financial assistance under
SMCRA, and a Federal surface min-
ing program will be developed and
implemented.

The "state window" concept de-
veloped as a vehicle for applying
flexible regulations varying from the
Act to many different types > areas;

The DOI secretary
also_has the option of
|ssum(r1 cessation of
operafions orders If
he determinesa viola-
tion to be environ-
mentally harmful,

operators argued that a "window" of
flexibility was necessary, allowing
them to achieve the same results, but

state with the opportunity to achievéhrough different methods.

"primacy"; thatis, to assume full juris-
diction of its own mining and reclama-
tion program. The Act required each
state desiring its own Program to sub-
mit to the Federal Office of Surface
Mining (OSM) "a state ﬁrogram wh ch
demonstrates that such slate has .he
capability of carrying out the provi-
sions of tho Act"

A program regulating all surface
coal mining operations has to be
comprehensive, establishing sanc-
tions for violations of state laws and
regulation; a stare regulatory author-
ity botli well-m.tnncd and funded; a
process for determining which lands
are unsuitable for mining and a
method of processing applications
ano permits designed to cut down on
costly and time-consuming duplica-
tion.

Upon submission of a state’s prop-

Under tho Carter Administration,
the window remained closed as
Federal officials permitted little, if any,
variance from provisions in the
Federal program. The state window
issue Prew to be a long, drawn out
struggle between Federal regulators
and ttie industry, relieved with the en-
trance of the Reagan Administration.
Officials under the new Administra-
tion responded to industry appeals by
proposing L replace the regulatory
phrase "as consistent with" (main-
taining strict adherance to Federal
program provisions) with "as effec-
tive as," ther.ebF grantm(]q states the
needed flexibifity. Coal operators
have effectively argued that allowing
more slate flexibility will enhance
both cost-efficiency and effective-
ness in meeting the Act's Congres-
sional intent.
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Industry members have also been
concerned with OSM's procedure in
the event that a state fails to submit or
resubmit a program. The Federal law
states that no permits may be issued
for such a state until a Federal prog-
ram is implemented, yet many oper-
ators could feasibly mine out their
permitted areas in the time necessary
to implement a Federal program. Re-
cently, OSM has proposed to allow
states the flexibility to submit or re-
submit at any time, but a covr.jed
limit on state authority to giai.t per-
mits still threatens the industry. Oper-
ators are actively seeking a mechan-
ism for extending or renewmﬂ interim
program permits in states where this
situation exists

OSM ofticials have also proposed
to remove certain requirements in tho
citizen participation process. Pre-
sently, state programs are required to
contain provisions for citizen suits in
state courts, and citizens' rights to
accompany officials during mine in-
spections. Mine operators point out
that communication lines nre delicate
between industry members and their
surroundm% communities, and re-
moval f those linos will increase
Federal .nvolvement in subsequent
suits. As a result, Federal officials
may bo forced to inspect unfamiliar
minesitcs. The Mining and Reclama-
tion Council (MARC) had argued for
the retention of the citizen participa-
tion roles primarily to avert additional
Federal involvement and citizen hos-
tility that could lead to increased com-
plaints against operators.

24 Lane'Marc

ith any Federal law comes en-
Wforcement. Inlpection and en-

pliance conference program with per-
sonnel authorized to issue notices of

forcement procedures under thilation (NOV). In other words, oper-

Federal surface m ning lav/ has been
the subject of strong debate between
industry members and officials who
are currently engaged in the revision
process.

The original provisions in SMCRA
require that operators maintain ex-
tensive records on their operations
for submission to the requlator au-
thority, and that monitoring equip-
ment and methods are established.
Although Federal officials are re-
quired to conduct partial minesite
inspections once a month and com-
plete inspections each calendar quar-
ter, they are done with no prior notice,
assuring safe and proper practice.

The Act encourages a degree of
public monitoring, granting residents
of the mine area the authority to sub-
mit complaints of possible mine viola-
tions and accompany officials on
minesite inspections.

Civil penalties are assessed hy the
Interior Secretary following a hearing
for mine violations and, under
SMCRA, penalties shall not exceed
$5,000 for each violation. However,
each day that a violation exists is con-
sidered an additional violation.
~The DOI secretary also has the op-
tion of issuing cessation of pﬁ)e_ratmn
orders if he determines a violation to
be environmentally harmful. I the
violation '~ not considered danger-
ous. the operator may be given a
period of 90 days to correct, or abate,
the problem. Moreover, if the regula-
tory authority finds a pattern of viola-
tions developing as a r suit of failure
to comply with SMCRA provisions, a
permit can ho revoked or suspended.

One of tho several issues of con-
cern in tho coal industry has been
mentioned before, and involves the
Rubhc participation process. OSM

s proposed deleting provisions (or
a) late courts being used ns vehicles
for citizens’ lawsuits, and b?lc.mzens
joining stale and Federal officials on
mine Inspections. In an effort to main-
tain fragile community relations.
MlARC has sought retention of these
rules.

A "compliance conference" is a
mechanism proposed by OSM de-
5|?ned to promote a closer working
relationship between operators and
the regulatory authority; however,
operators are concerned with tho
agency's proposal to man the com-

ators ma¥I be hes>.ant to discuss op-
erations that they are unsure whether
or not would constitute aviolation with
a.nYo.ne who can levy immediate
violations. As this would obviously be
a hindrance to the program, oper-
ators prefer personnel with equal ex-
pertise but no authority to issue NOV.
Another regulatory issue of chief
concern to the coal industry is OSM's
interpretation of a pattern of viola-
tions. Operators arﬁue that many
violations in one small area of the re-
quirements. such as e osion andvii
sediment control, should constitute a
pattern of violations rather than viola-
tions of unrelated requirements.

ecause of its potential effect on
B the nation's agriculture and food

supply, mining and reclamation prac-

tices on areas designated as prime
farmland has become one of the most
controversial issues of the Fedéral
surface mining law. o

As a prov:sion for determining
whether a permit is apﬁroved or de-
nied, the Act requires that the secre-
taries of Agriculture and interior
‘grant a permit to mine on prime
farmland 1f the regulatory authority
finds...that the operator has the
technological capability to restore
such mined area.. .to equivalent or
higher levels of yield as non-mined
prime farmland in tho surrounding
area."

However, SMCRA s?ecifies.t_hat
permits issued to surface mining
operators before the Act's enactment
were to be exempt from its prime

nnlaud provisions until Aug. 3.1902

~ayears following enactment), dur-
<iy which time they would be 'grand-
lathered" in.

Several legal problems have
sprung from this grandfather clause,
Parucularly ttie process b?( which
ands are exempted. OSM's final reg-
ulations were published in the Seﬁt.
29.1981 FcclemlRegister. Under the
rules, lands considered to be exempt
from SMCRA provisions are tlw.e
that a) are mined and reclaimed p m
suant to any permit issued be' re
Aug. 3.1977 (ttm Act'sonactme’ /.b)
are mined and reclaimed pursuant to
any renewal or revison ol a permit
issued befi're Aug. 3, 1977. and c/
are included in any existing opera-
tions "for which a permit was issued
for all or any part thereof" before Aug.
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3. 1977,

Put simply, a company must have
owned, leased or contracted land
prior to the Act's enactmentin 1977 in
order to qualify for the grandfather
clause. S

A final rule was made eliminating
the deadline date for the grandfather
clause. However, in response to the
controversy suriounding this deci-
sion, OSM will be reproposing
alternative solutions in the near fu-
ture.

he process of performance hond-
T ing has been likened to a vicious

estimated costs in the event of
forfeiture to complete reclama-
tion, after abandonment,

3) the minimum bond for a permit
area is 510,000.

4) the bond amount can be ad-
justed from time to time |y the
regulatory authority due to infla-
tion or new technology costs.

5) the liability period extends for
5-10 Years (depending upon
trau).dal levels across the coun-
ry).

6) there are provisions for public
participation inthe bond release
process.

circle that has created, at times, a The most significant problems that

no-win situation for either side.

A performance bond, in plain
terms, is similar to an insurance poli-
cy paid by one party (the coal oper-
ator) to another party (a surety com-
pany) for the benefit of a third party
Sthe state regulatory authority). Be-
ore land is permitted, SMCRA provi-
sions require that the operator in-
volved apply for a performance bond
with a surety company or offer some
alternative mechanism achieving the
same purpose. The operator then
pays premiums to the company dur-
Ing operations. If that operator wi re
to default on the subsequent re-
clamation work tho surety company
would be held ..able. _

A vicious circle? It would certainly
seem so. Many surety companies
were devastated by granting perform-
ance honds to smaller operators who
frequently defaulted from their rec-
lamation responsibilities, particularly
alter passage of more stringent and
costly performance standards. In
turn, surety companies now consider
legitimate small- and medium-sized
operators a hir' risk, and often make
it difficult for them to obtain the neces-
sary bonds. . .

he principle bonding require-
ments under SMCRA:

1) tho bond must cover all surface
mmmg and reclamation opera-
tions during the life of the mine,

and for a period that coincides

with the revegetation require-
ments of :  Act (which could
he for a porioa of up to 10 years
after augmented seeding, ferti-
lizing. irrigation or oiher work to

?_ss)ure successful revegeta-

ion

2) the amount of the bond is deter-
mined by the regulatory author-
ity based on estimated costs of
reclamation, and additional

surety companies and, as a result,
coal operators have to deal with are
mid-term bond increases, the uncer-
tainties of public involvement in the
release process and long-term liabil-
Ity.
yAn increasing risk for sureties,
bond increase during its term is neay-
ly impossible to predict at the time it is
ongmallP/ requested, and the small,
less solvent operator is particularly
vulnerable to any increase. The sure-
ty may not consider the additional
bond justifiable and the operator must
then seek other means to comply,
means ttiat smaller companies may
not have access to.
~ Public involvement i.ibond release
is an uncertainty that sureties equate
witli higher risk. Unlamiliarily with
OSM’s public involvement piocoss
and a general belief that the result will
bo an Increase of the period of hond
liability appear to bo the basis lor
assuming increased risk.

Finally, long-term liability lias be-
come a s were problem for sureties
because, as lime goes on and regula-

tions constantly change, forecasting
the financial future of an OPerator be-
rjmes increasingly difficult.

The coal industry has been
pushing for changes in the regula-
tions mvolved with performance
bonding, calling for phased bonding
and incremental bond release.
Phased bonding will allow sureties to
bond one or more of the three
phases, as long as the operator has
an alternative system to replace the
surety bond upon expiration. The
three phases of reclamation are |
topsoil replacement and grading. I
revegetation, and Ill) firm establish-
ment of complete reclamation over a
period of from 5-10 years. Surety
companies would he relieved of
bonding phase IIl. thereby eliminating
complaints of long-term- liability. By
allowing an operator-funded escrow
account or a state fund to cover the
third .Phase,. the sureties can more
specifically identify their involvement
and risks.

MARC petitioned OSM to allow for
bond release on specific segments of
tho permit area upon completion of
the various reclamation phases. Cur-
rently, discrete increment amounts
cannot be released until the entire
area has been reclaimed, This reg-
ulation was developed on the notion
that cost estimates on each incre-
ment may not reflect the actual dol-
lars needed to reclaim in the event of
forfeiture. Thus money could be float-
ed over the increments and ﬁhases to
cover potential problems that could
crop up in previously released areas
within the.Permit. ho result of this
request will bo determined when the
Pntal rules are published in the near
uture.

i 7*7n



he Federal surface mining law re-
Tquwes that any state seeking

losses in the smaller operators' prop-
osed permit areas, and subsequent

primacy for its"own state prograripsses in coal reserves.

must develop a process to determine
what, if any, lands are unsuitable for
coal mining and reclamation. Again, a
noble attempt to protect lands that
would be adversely affected by min-
ing, but criteria used for choosing the
lands has since been an issue not
without controversy.

According to the act. lands may be
declared unsuitable for surface min-
ing by the state regulatory authority if
the_ensum% operations agare incom-
patible with current land use prog-
rams, b? adversely affect fragile or
historic lands, c) adversely affect re-
newable resource lands such as wa-
terand food supplies, and d) adverse-
g affect natural hazard lands, en-

angering life and property.

Provisions call for public participa-

A company must
have ovined. |eased
or contracted land
prior to the Acts
enactment in 1977 1n
order to qualify for the
grandfather clause.

tion in designating land unsuitable for
mining. Any individual with an intorest
in tho land involved may submit a
potition to be reviewed hy tho rcqula-
tory authority. Tho petition must con-
tain evidonco supporting ttio petition-
ers' case, and the docision will bo
made based on that evidence.

Three main problems confront tho
coal industry In the unsuna_b|||t?/
criteria: the petitioning process itsolf,
the concePt of valid “oxis,::ig nghts,
and a small criterion known simply as
tho 300-foot barrier. o

Tho 300-foot barrior rule prohibits a
coal operator from establlshm% min-
ing operations closer than 300 feet to
anY occupied residences or facilities,
un %ss tho occupants give their con-
sent.

Many small oporators remain In
business by mining small tracts of
land leased from local landowners.
The 300-foot Iangua_ge in SMCRA
has resulted In significant acroago
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Industr?; members argue that the
300-foot barrier rule is excessive. A
smaller distance can be considered
that would still "'ectively protect resi-
dences and pi ilic facilities. .

Valid existing rights (VER), applied
only to those areas which were per-
mitted or were in the process of being
permitted prior to that date C! the Act’s
enactment, has become an intensely
legal matter. VER are exempt from
the Act’s unsuitability clause. Howev-
er, the industry argues that its finan-
cial commitment to lands is not taken
into consideration, companies who
have purchased acreage in past de-
cades have I effectively "stolen" from
them as a result of the 300-foot bar-
r|e|dru|e, 100 feet in the case of public
roads.

Operators argue that
many violafions In
one Small area of the
requirments  should
constitute a pattern of
violations, not viola-
tions of unrelated re-
quirement.

MARC has contended that the VER
dofinition should be expanded to in-
clude not only those lands pormitted
boforo tho Act, but those whore signi-
ficant financial commitments havo
boon made, regardless of whon.
Further, the land must have been
leased for tho sole purposo of mining
conl. II' VER wore intorpietod in this
manner and all now deeds, leases,
etc. wore subjoct to new require-
ments, the companies’ past econo-
mic invosmionts would ho protected
and, at the same lime, protection
would be provided lo those aroas de-
signated as unsuitable to mine

Finally, tho petitioning process for
designating lands as unsuitable for
surface coal mining has been a prob-
lom for soino coal operators, many of
whom have disputed the criteria by
which a petition is submitted.

‘Caso_In point; the West Virginia
Rivers Coalition f||ed6ust_such a pell-
ton in September 1901 with the West

Ictmmin <k

Virginia Department of Natural Re-
sources requesting that an area in-
volving some 300,000 acres in Up-
shur, Barbour and Randolph Coun-
ties be declared unsuitable for sur-
face coal mining. The Rivers Coali-
tion contended that mining the area
would damage natural streams and
reduce the value of water supplies.
The petition was not signed.
According to the West Virginia
Code, no mining permits can be
issued for an area involved in an un-
suitability petition. _ .
~ "Asyou can see," wrote Jim Christ-
ie of Grafton Coal Company, West
V|r(};|n|a, ina letter to a Congressional
staffer, "an individual by the mere fil-
ing of a petition can immediately
cease ‘he issuance of permits for a
particular area and possmlz have
mining in such an area abolished. Al
this can be done without putting up a

MARC  petitioned
OSMtoallowforband
release on specific
se,(r;ments of the per-
mit area_upon com-
pletion of the various
reclamation phases.

bond, without signing or verifying the
petition, and without giving nciico to
all those companies and individuals
who own property, coal or mining
rights within the subject area." Ttie
Wt|t|on_was recently denied by the
est Virginia Department of Natural
Resources. _
~Christie sot forth suggested revi-
sions; in the criteria "to assure that
only rosponsiblo parlies exorcise
such rights, and to minimize ollect
upon existing companion in the area."
Those suggested changes include a
bonding requirement, written notice
to all owners and operators in that
subject area, continued processing ojj
mining permits, exemption ol area
being” nincd or permitted ns O\ thf
date ol the petition s filing and cotjfi
ponsntion consideration to propfelé
oia 0IS.
MARC Technical Services MwaKé
l.aun Zell contributed tngn'hc i"tIM,®
this article.
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OFFICE OF THE GOVERNOR
Juneau

March 9, 1982

The Honorable Jalmar Kerttula
President of the Senate
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 11, sec. 18, of che Alaska Con—
stitution, 1 am transmitting a bill relating to surface coal

mining and the surface effects of underground coal mining.

The bill 1is an edited and corrected version of HB 762,

introduced at my request February 12, 1982.

This Dbill is a response to the Surface Mining Control and
Reclamation Act of 1977, P.L. 95-87 (SMCRA), which provides
for the establishment of a nationwide program for the
regulation of surface <coal mining and reclamation. That
regulation 1is to be carried out by the Secretary of the
United States Department of the Interior unless he approves
a state program which would vest exclusive authority for
that regulation 1in the state. This bill 1is designed to
provide the authority necessary for the state to submit such
a program and assume regulation.

The program proposed 1in this bill 1is both complicated and
comprehensive. Most of its contents are mandated by federal
law and regulations, although some improvements on the
federal law have been made, and the bilJ. is considerably
shorter than its federal counterpart.

The most compelling reason for the state to undertake this

program is to assure that surface coal mining and reclama—
tion is conducted 1in accordance with Alaskan needs, condi —
tions, and concerns. With the present and potential vast
future development of Alaska coal, it is essential that the
state tailor a program which meets the needs of both local

coal development and deals effectively with the conservation

concerns of our citizens and the unique Alaskan environment.

This bill is the too. to do this.
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not assert its jurisdiction in this area,
in the Department of the
regulatory authority to
of Alaskan surface

IT the state does
the Office of Surface Mining
Interior is required to become the
administer a program for the regulation
coal mining and reclamation operations.

A section-by-section analysis of the bill is attached.

...Sincerely

ammond



THE LEGISLATURE G? THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE
I. REQUEST
Bill/Resolution N 0 .
Title Alaska Surface Coal Mining Control and Reclamation Act
Requested by o Date

I1. FISCAL DETAIL
Agency Affected Department of Natural Resources

Program Category Affected Management OF Mineral Resource,:

BRU, Program, Or-Subprogram”) Affected Mineral Development

(Notet If more than one budget component is affected, separate line-itno
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FYy 82 FYy 83 & & FY 85 FY 86 FY 87

100 PERSONAL SERVICES 1 157.1. .200,2.  200.2 200.2
200 TRAVEL IV.a 2u:g s2.1 49.5 54.5
300 CONTRACTUAL 375.0 agn 3 391.3 428. 7 467.3
400 COMMODITIES 1.0. 1.1 1.5 1.6 1.8
SO0 EQUIPMENT 13n inn 3R 3n .3.0
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL

565.9 679.4 642.3 684.4 728.2

FUNDING "Thousands of Dollars)
GENERAL FUND - ion 7
FEDERAL FUNDS -1 f  s/pq -$HH - xw-
OTHER (Specify Source)

POSITIONS
FULL TIME 4 a 5 5 5
PART TIME
TEMPORARY
I1l. ANALYSIS <See Fiscal Note Preparation Instruction, Section 111)

See Attachment
IV. DATE 2/8/8? prePARED BY WM ff MAyng*; !

AGENCY

Original: Legislative Finance PHONE CCSS~

cci Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



I11.  ANALYSIS

This note assumes that a regulatory program is approved by the Secretary of the
Interior and becomes effective on 12-31-82.

A. Personal Services

The program will require 4 positions at its inception: Geologist IV, Env. Engineer 111,
Land Management Officer 1l and Clerk-Typist 1l1l. An additional Scientist/Engineer 1l
position is projected for FY 85 and beyond due to additonal coal operations

projected in the state at that time.

The Geologist will be the manager of the surface mining regulatory program.

He will supervise contracts for review of permit applications, abandoned mine
lands work, small operator assistance, etc.; make initial departmental decisions
or recommendations on permit applications, bond release, enforcement actions,
petitions to designate lands unsuitable, etc. The Env. Engineer will be the
primary inspector under the program, as well as assisting and complementing the
Geologist in the tasks enumerated above. When additional operations come on line
(projected in FY 85), an additional engineer/scientist will be required to meet
the inspection workload. The duties of the Land Management Officer will focus

on compliance with public notice and public participation requirements, record
keep.ng, and general review and response regarding different new responsibilities
of the Department under this program (i.e., reviewing; exploration permits and/or
notice of intent). The Clerk-Typist will provide secretarial support.

B. Travel

The travel budget is composed largely of field inspections and field visits to
coal development sites. Other travel funds would be spent on required meetings
with operators and members of the public and other agency officials, and public
hearings. There would also be investigation of potential abandoned mine
reclamation and small operator assistance sites.

C. Contractual

The contractual category includes the abandoned mine land program development and
projects (all federally-funded), small operator assistance laboratory work (all
federally-funded), review of permit applications, laboratory work for inspections,
legal counsel, and review of any petitions for designation of lands unsuitable for
surface coal mining. Much of this work is speculative as it is based on projections
about future development of the program.

D. Funding Sources

The federal government funds 50% of the basic cost of the state regulatory program.
All small operator assistance contracts and abandoned mine land work are 100%
federally funded. Funds iIn this category represent the return to the state of a
portion of the 3BtF per ton reclamation fee levied against operators by the federal
government. Substantially more funds should be available in this category after
production begins on new coal operations. In addition, 100% federal funding is
available to defray the costs of regulating any surface coal mining operation on
federal lands. One of the projected future operations would qualify under this
funding category.



Proposed ALASKA SURFACE COAL MINING CONTROL

and RECLAMATION ACT

Section-by-Section Analysis

Section 1 of the bill enacts a new AS 41.45 entitled "Alaska
Surface Coal Mining Control and Reclamation Act", consisting

of the following sections:

AS 41.45.010 states the basic finding that the state is
best able to regulate surface coal mining and reclamation
under the federal Surface Mining Control and Reclamation Act
of 1977 (SMCRA), and lists the purposes of new AS 41.45, which
include assuring responsible extraction of coal, reclamation
of coal mining areas, protecting the rights of surface owners,
minimizing degradation of land and water, and assuring appro-

priate public participation in the regulatory process.

AS 41.45.020 vests jurisdiction over surface coal mining
and reclamation operations in the state in the commissioner of

natural resources.

AS 41.45.030 enumerates general powers, including adoption
of regulations, issuing permits, holding hearings, issuing
orders, inspections, receiving funds, participating in the
federal abandoned mine land program, coordination and coopera-

tion with ot'ier agencies.-
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AS 41.45.040 specifies that individual provisions of
regulations or permits may vary depending on local conditions so
long as the provisions are consistent with the purposes of the
chapter. This flexibility is necessary to accommodate the
different environmental conditions encountered in the three major
geographical areas of potential or actual coal development in

Alaska.

AS 41.45.050 prohibits conflicts of interest in employees
and contractors who administer the new chapter and prescribes a
criminal penalty for violation of this prohibition. This
provision is required by SMCRA, sec. 517(g) and

30 CFR 732.15(b)(11).

AS 41.45.060 requires coal mine operators to apply for a

permit: to conduct surface coal mining and reclamation operations.

AS 41.45.070 sets a basic perait term of five years, unless a
longer initial period is necessary to obtain financing. A
permittee is required to commence operations within 3 years after

the permit is issued, subject to some exceptions.



AS 41.45.080 provides that permits carry a right of successive
renewal unless an opponent of renewal demonstrates that the
operation is not in compliance with regulatory requirements.
Renewals involving new land areas require the same procedures and

standards as apply to new permit applications.

AS 41.45.090 authorizes the commissioner to set a fee schedule
for permit applications, not to exceed the costs of processing
c

J
the applications.

AS 41.45.100 requires public filing of permit applications and
other materials, except for designated confidential information
including information relating to the competitive rights of the

applicant.

AS 41.45.110 requires the commissioner to adopt regulations
relating to the contents of permit applications, consistent with
the requirements of the federal program, but taking into account

the unique mining and environmental conditions in Alaska.

AS 41.45.120 establishes small operator assistance for certaix,\

laboratory work required as part of the permit application for



operations which will produce under 100,000 tons of coal
annually. This is required by SMCRA, sec. 507(c) and 30 CFR

732.15(b)(13).

AS 41.45.130 provides for public notice of pending

applications for surface coal mining and reclamation permits.

AS 41.45.140 allows government agencies and persons who may
be adversely affected by the proposed operation to file written
comments and objections to the application, and to request an
informal conference with the departmert. The commissioner is
required to issue a decision regarding the permit application
within 60 days of the informal conference, or as provided in

AS 42.45.180.

AS 41.45.150 provides for a formal hearing on a permit
application at the request of the applicant or any person who may
be adversely affected. The commissioner may grant temporary

relief pending his final decision when circumstances warrant it.



AS 41.45.160 requires that, before a permit can be issued, the
applicant must furnish a performance bond conditioned on faithful
performance of the requirements of the chapter and the permit.
The bond must be sufficient to assure completion of the
applicant's reclamation plan by the department in the event of a
forfeiture. In lieu of a bond, the commissioner may accept cash,
a self-bond, or negotiable bonds or certificates of deposit,
upon which the department must pay interest annually. The amount
of the bond may be adjusted for good cause, including ch;nges in

affected land areas and costs of reclamation.

AS 41.45.170 provides for release of performance bonds at the
request of a permittee after notice, inspection and evaluation of
the reclamation work involved. A schedule for staged release of
a bond is established, depending on work completed and the
commissioner's evaluation. Government agencies and persons whose
legal interests may be adversely affected may file objections to
the release of bond and request a hearing, as may an applicant

whose request for bond release has been denied.

AS 41.45.180 requires the comnrssioner to make a decision on a
permit application within 120 days after receipt, which may be

extended by an additional 60 days after receipt of additional



information required for a decision. This section sets out the
basic criteria for approval of an application. A permit may not
be issued if the applicant is in violation of environmental

standards 'regarding surface coal mining operation in the United
States or if the applicant has demonstrated a pattern of wilful

violations of this chapter.

AS 41.45.190 provides for revision and transfer of permits.

AS 41.45.200 requires notice to the commissioner before
commencement of coal exploration. Exploration would be governed
by regulations based on the degree of disturbance and amount of
coal to be removed. Coal exploration operations are required to
conform to the general requirements of the surface mining

program.

AS 41.45.210 requires the ommissioner to propose regulations
consistent with the environmental performance standards of SMCRA,
with adjustments for the special conditions of Alaska.

SMCRA, sec. 503(a)(7) requires consistency with these standards,

which apply to all permits.



AS 41.45.220 requires regulation of the surface effects of
underground coal mining in a manner similar to the regulation of
surface coal mining operations. The. commissioner is given the
power to suspend underground coal mining activities in populated

areas if there is an imminent danger to inhabitants.

AS 41.45.230 authorizes the department to inspect and
monitor surface coal mining and reclamation operations. The
commissioner can require various forms of reporting and
monitoring by operators, and must inspect operations on a
irregular basis. Although inspections occur without prior notice
to the permittee, the inspector must notify the permittee’s
representative on the site upon his arrival and invite the
representative to accompany the inspector during the inspection.
The inspector is required to file a inspection report.
Procedures are set out for individuals to trigger inspections and
for the commissioner to review failures to inspect adequately.

This section is mandated by SMCRA, sec. 51/(b).

AS 41.45.240 sev3 out the department's basic enforcement
authority. SM™RA, sec. 518(i) and 521(d) require that state

programs contain sanctions that are no less stringent than those



of the federal law and that state programs contain the same or
similar procedural requirements. There are two basic enforcement
mechanisms. A violation of the chapter or permit which causes
imminent danger to public health or safety, or which threatens
significant, imminent environmental harm, requires the inspector
to issue a cessation order. The order remains in effect for 30
days unless an informal conference is held and further action
taken. If a violation does not cause the sort of imminent danger
noted above, a notice of violation is issued. Failure to comply
with 2 notice of violation gives rise to a cessation order as
well. Cessation orders and notices of violation are subject to
appeals and full due process hearings for persons who may be
adversely affected by them. Temporary relief is also available.
The commissioner may issue a show cause order based on a pattern
of unwarranted violations of the program. The commissioner may
also request the attorney gen il to institute a civil action for

relief. All of these actions are subject to judicial review.

AS 41.45.250 provides for civil and criminal sanctions for
violations of the chapter and permits. Civil penalties are
mandatory for cessation orders, but discretionary for notices of
violation. Wilful and knowing violations, including those of a

corporate officer, are class C felonies, as is wilful



interference with the department's employees. Failure to
correct a violation during the period of time allowed in a

notice or an extension requires a $750 per day penalty.

This bill omits a provision of SMCRA which requires opera-
tors to pay proposed penalty amounts into an escrow account
before administrative and judicial review of the proposed
penalty. This provision has been required of state programs
in the past and its omission may not be acceptable to- the
Interior Secretary. It has been deleted because the depart-

ment considers it unfair and constitutionally suspect.

AS 41.45.260 allows persons with an interest vhich may be
adversely affected to petition the commissioner to designate
areas as unsuitable for all or certain types of coal mining.
An area must be so designated if the commissioner determines
that reclamation in the area 1is not technologically feasible.
There are also four discretionary criteria for designation of
unsuitable areas, as well as an outright prohibition of mining
in certain protected areas, such as near dwellings, schools,
and churches. These provisions are required by SMCRA, sec.

522 and 30 CFR 732.15(b)(9).



AS 41.45.270 — 41.45.340 contain provisions regarding
abandoned mine lands, and are necessary for the state to
implement a program through -which it receives funds from the
Federal Abandoned Mine Reclamation Fund for the reclamation of
land adversely affected by past coal mining practices. After
all coal lands have been reclaimed, the funds may be used for
reclamation of non-coal lands and for community impact assist-

ance in areas affected by coal mining operations.

AS 41.45 270 contains the administrative powers necessary
to establish priorities, designate eligible lands, subnit
program elements to the Interior Department and administer

funds received.

AS 41.45.280 defines eligible lands as those which were
mii.ed or affected by coal mining, left in an inadequate recla-
mation status, and for which there is no continuing reclamation

responsibility.

AS 41.45.290 gives the department the power to enter property

for reclamation purposes.

10



AS 41.45.300 authorizes the commissioner, under limited
circumstances, to acquire abandoned mine areas for reclamation

purposes, and to dispose of them.

AS 41.45.310 requires the commissioner to place a lien on
property for an increase in fair market value because of the

abandoned mine land reclamation efforts.

AS 41.45.320 authorizes filling voids and sealing tunnels

with money from the Abandoned Mine Reclamation Fund.

AS 41.45.330 authorizes emergency entry without prior
notice onto land to abate an emergency which constitutes a

danger to the public health and safety.

AS 41.4.'. 340 contains miscellaneous powers by SMCRA, sec.

412.

AS 41.45.900 specifies that the requirements of the chapter

apply to government agencies, including publicly-owned utilities.

AS 41.45.910 exempts commercial coal operations which
affect two acres or less from the chapter, as well as coal
extraction as part of government-financed construction, and
extraction of coa.l for the non-commercial use of the land

owner or lessee.

11



AS 41.45.920 authorizes departures from the environmental
performance standards for experimental practices of limited size
which do not downgrade the environmental or public health or

safety standards of the program.

AS 41.45.930 provides that this chapter does not affect water
rights, and that any impairment of water supply must be remedied

by the operator.

AS 41.45.940 provides authority for the commissioner to
require certification of blasters, a power required by

30 CFR 732.15(b)(12).

AS 41.45.950 creates a civil cause of action against state
agencies and alleged violators for persons who may be adversely
affected by a failure to comply with the chapter. This provision

is required by 30 CFR 732.15.(b) (10).

AS 41.45.960 provides that any provision of this chapter which
the Secretary of the Interior determines to be inconsistent with
the federal act is invalid. This provision merely recognizes
that since the Interior Secretary has the power to declare

inconsistent state provisions invalid for purposes of federal

12



program approval, the provision should become ineffective

as a matter of state law, as well. The second part of this
section requires the commissioner to review all changes made in
the federal act or regulations, and to make appropriate
recommendations as to whether or not the state program should be

changed.’

AS 41.45.970 clarifies that this chapter does not modify any
state agency's powers over coal leases and exploration permits,
except as specifically provided by this chapter and the
implementing regulations. This section also makes the
requirements of the chapter applicable to lands conveyed out of

federal ownership.

AS 41.45.975 is a severability clause.

AS 41.45.980 makes the Administrative Procedure Act (AS 44.62)

applicable to this chapter unless otherwise provided.

AS 41.45.985 cites the short title of the chapter, the."Alaska

Surface Coal Mining Control and Reclamation Act.”

AS 41.45.990 is a definitions section.

13 -



AS 41.45.920 authorizes departures from the environmental
performance standards for experimental practices of limited size
which do not downgrade the environmental or public health or

safety standards of the program.

AS 41.45.930 provides that this chapterdoes not affect water
rights, and that any impairment of water supply must beremedied

by the operator.

AS 41.45.940 provides authority for thecommissioner to
require certification of blasters, a powerrequired by

30 CFR 732.15(b)(12).

AS 41.45.950 creates a civil cause of action against state
agencies and alleged violators for persons who may be adversely
affected by a failure to comply with the chapter. This provision

is required by 30 CFR 732.15.(b)(10).

AS 41.45.960 provides that any provision of this chapter which
the Secretary of the Interior determines to beinconsistent with
the federal act is invalid. This provision merely recognizes
that since the Interior Secretary has the power to declare

inconsistent state provisions invalid for purposes of federal



Section 2 of the bill requires applications to be submitted
under this chapter within two months after the date the state
program is approved by the Secretary of the Interior, and
requires the Commissioner to process such an application
within eight months after the Secretary's approval. These

time frames are mandated by SMCRA, sec. 502(d).

Section 3 of the bill reserves the riant of the state to
contest the constitutional or statutory validity of any of the

regulations issued under the federal act.

Sections 4 and 6 of the bill authorize the immediate adoption

of regulations to implement new AS 41.45 although the regulations

will not take effect until the effective date of the rest of
the bill.
Section 5 provides that the rest of the bill becomes effective

upon approval of the state program by the Interior Secretary.

14 -



NOTE REGARDING THE FOLLOWING FRAME ON MICROFILM:
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BEEN FILMED. *



Weanestays 10m1

Part Il

Department of the
Interior

Office of Surface Mining Reclamation and
Enforcement

Surface_/CoaI Mir/ng and Reclamation
Operations Permanent Regulatory
Programs; Performance Bonding



DEPARTMENT (IKE NATURAL RESOURCES

MINERALSAND ENERGY MANAGEMENT 7 PQUCh 7-005
Anchorage, Alaska 99510
NOTICE OF PROPOSED CHANGES IN THE
REGULATIONS OF THE DEPARTMENT OF NATURAL RESOURCES

Notice is hereby given that the Department of Natural Resources, under authority vested
by AS 35.05.020, AS 38.05.145 and AS 38.05.150, proposes to repeal and adopt regulations
in Title 11 of the Alaska Administrative Code, dealing with Coal Leasing, to implement
AS 38.05.145 and AS 38.05.150, as follows;

11 /7.AC 84.100 -- 1 AAC 84.170 are repealed and replaced with 11 AAC 85.005 -- 1 AAC
85 .5 which establish procedures for the disposal of coal resources owned by the State
of Alaska.

These proposed regulations provide for the designation of lands as competitive and
noncompetitive for coal leasing purposes and set out procedures for issuing and
administering competitive coal leases, coal prospecting permits and noncompetitive coal
leases. The proposed regulations include the criteria for a best interest determination to
be made before a lease sale, plans of exploration and development and royalty value
computation.

Notice is also given that any person interested may present oral or written statements or
arguments relevant to the action proposed at public hearings to be held February 3 at the
FNSB Noel Wien Public Library, 1215 Cowles Street, Fairbanks, Alaska from 7:30 p.m. to
S:45 p.m., February 4 on the top floor of the Pioneer School House, 3rd and Eagle 5treet,
Ben Crawford Memorial Park, Anchorage, Alaska at 7:30 p.m. and February 5 at the
Juneau Municipal Assembly Chambers, 155 S. Seward Street, Juneau, Alaska at 7:30 p.m.

Written comments may also be submitted to the Department of Natural Resources,
Division of Minerals and Energy Management, Pouch 7-005, Anchorage, Alaska 99510.
Comments must be received by February 12, 1982.

It is estimated that this action will require increased appropriations as follows (in
thousands): FY 82, 34.8; FY 83, 73.5; FY 84, 133.1; FY 85, 142.9.

Copies of the proposed regulations may be obtained by writing or calling the Department
of Natural Resources, Division of Minerals and Energy Management, Pouch 7-005,
Anchorage, Alaska 99510, (907) 276-2653. Copies may also be obtained at the
Department of Natural Resources, Office of the Commissioner, 11th Floor, State Office
Building, Juneau and the Department of Natural Resources, Division of Minerals and
Energy Management, Room 22, 555 Cordova Street, Anchorage.

The Department of Natural Resources, upon itsown motion or at the instance of any
interested person, may, at the hearing or after it, adopt the proposals substantially as
described above without further notice or may decide to take no action on them.

M Dat
Cay Brown
Acting Director
Division of Minerals and Energy Management
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JAYS. HAMMOND, GOVERNOR
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MINERALSAND ENERGY MANAGEMENT Pouch 7-005
Anchorage, Alaska 99510

January 7, 1982

Dear Alaskan:

Attached are proposed revisions to coal leasing regulations” the Department of Natural
Resources.

Previous drafts of these regulations were sent out for informal review in February and
November of 1981. Through this process, we have received valuable assistance from coal
operators, environmentalists, and other interested persons. Many of thelr suggestions
have been incorporated into this hearing draft.

1 would like to take this opportunity to thank those persons for taking the time to help us.
1feel these regulations will encourage and guide development of Alaska"s coal Industry in
a manner which isconsistent with the state"s best interest.

The department will hold public hearings on these regulations in Anchorage, Fairbanks,
and Juneau (see the attached "Notice of Proposed Changes in the Regulations of rne
Department of Natural Resources™ for hearing details) and invites you to present a
statement, oral or written, at the hearing or to send a statement directly to the
Department of Natural Resources, Division of Minerals anj Energy Management, Pouch
7-005, Anchorage, Alaska 99510. Please submit written comments by February 12, 1982.

Although some of the draft regulations are based on regulations already in effect

(11 AAC 84.100 — .170), extensive changes have been made and new sections hc.ve been
proposed. In addition, we have moved the regulations from 11 AAC 84 to 11 AAC 35 and
have renumbered all sections. Note the regulatory history enclosed in parentheses after
each section. Ifa 1974 effective date isshown and there are no blank spaces, the
regulation is identical to one now iIneffect in 11 AAC 84. If blanks are shown also, the
section is a proposed amendment of a regulation in 11 AAC 84. Ifno date is shown at all,
the section is totally new.

This new chapter isdivided into three articles. The first two (11AAC 85.005 -- 11 AAC
85.025 and 11 AAC 85.100 — 11 AAC 85.125) deal with competitive and noncompetitive
leasing, respectively. The third article (11 AAC 85.200 — 11 AAC 85.285) addresses
general leasing provisions. Please note that certain sections relate to the Surface Mining
Control and Reclamation Act of 1977. We are currently working on a State of Alaska
Surface Mining Act which, Ifenacted by the legislature, would supersede the Federal act.



OFf particular concern to reviewers of past drafts was section 11 AAC 85.015, Bidding
Terms. Commissioner John Katz has determined that, for the foreseeable future,
competitive coal lease sales by the Department of Natural Resources will utilize the cash
bonus/fixed royalty bidding method. However, since there may be circumstances for
which other bidding methods are more appropriate, these regulations do not limit the
bidding methods available to the state for coal lease sales. A similar position was taken
by Charles W. Rech, Director, Office of Coal Leasing, Flanning and Coordination, U.S.
Department of Interior, in a letter to Mr. Robert H. Lawton, Director, Leasing Policy
Development, Department of Energy. This letter was cited approvingly by some of those
who commented on prior drafts of the proposed regulations.

Your testimony on the proposed regulations will be most useful to the Department if you
reference particular sections by number and suggest specific wording changes or other
modifications you feel would improve them.

Thank you for your assistance in this important matter.

Kay brown
Acting Director
Division of Minerals and Energy Management
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11 AAC 85.010

CHAPTER 84. OTHER LEASABLE MINERALS.
Article ,
1. [Repealed]

ARTICLE 1. COAL. Repealed / /81.

CHAPTER 85. COAL.
Article
1. Competitive Leasing (11 AAC 85.005 — 11 AAC 85.020)
2. Noncoi-ipetitive Leasing (11 AAC 85.100 — 11 AAC 85.125)
3. General Leasing Provisions (11 AAC 85.200 — 11 AAC 85.285)
ARTICLE 1. COMPETITIVE LEASING.
Section
005. Leasing procedures, general
010. Competitive designation
015. Bidding terms
020. Right to reject bids
11 AAC 85.005 PROCEDURES,GENERAL . Land designated as

competitive for coal leasing purposes will be leased under the procedures
provided under this chapter and in 11 AAC 82.400 — 11 AAC 82.475. (Eff. "-c*7

9/4/74, Reg. 51; an / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145

11 AAC 85.010. ~INEpTIVENDESIQNM™iPNI (@) State land will be
designated as competitive"fur coal leasing purposes if the coal potential of
the land for commercial development has been determined to be high or moderate
by the Division of Geological and Geophysical Survey (DGGS) after reviewing
all available data. Land will be ranked as havirg "high” potential where
potentially commerical reserves are already proven by drilling or field
investigation. Land will be ranked as having "moo/urate potential if the land
is within such a reasonable distance from coal outcrops or drill holes data to
indicate the probable existence of potentially commercial deposits of coal.
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()] Land will not be designated as competitive for coal leasing purposes
if the commissioner determines that there exists an irreconcilable conflict
with surface use and coal development iIs not considered to be the highest and
best use of the land. (EfF. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

11 AAC 85,015. BIDDING TERMS, (@) The commissioner may choose any
appropriate leasing method including but not limited to, cash bonus, royalty
share, or net profit share as the bid variable. The written finding,
prepared by the department under®AS 38.05.035(a)(14), will contain tne
rationale on which the leasing method decision was based.

() Notwithstanding L1 AAC-82.465, up to 50 percent of the bonus payments
may be deferred at the discretior of the commissioner, provided that notice of
the deferred borus payment and ,.iethod of payment is published before tte
sale. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
f\S 38.05.150

11 AAC 85.020. RIGHT TO REJECT BIDS. The commissioner reserves the right
to reject any and all bids and the right to offer the lease to the next
highest qualified bidder if the successful bidder fails to obtain the lease
for any reason. The commissioner will not accept any bid that is less than
the minimum bid established before the sale. The commissioner will notify any
bidder whose bid has been rejected and include in the notice a statement of
the reason for the rejection. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

WARTICLE.2. NONCOMPETITIVE LEASING.7

Section

100. Leasing procedr es, general
105. Noncompetitive designation
110. Coal prospecting permits
115. Permit extensions

120. Permit conversion to lease
125. Determination of royalty
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11 AAC 85.100. "™MEiIftSJENGNOCEDUpESt GENERAL. Land designated as
noncompetitive for coal leasing purposes will be leasea under the procedures
provided under this chapter and in 11 AAC 82.500 ~ 11 ?AC 82.540. (Eff.
9/4/74, Reg. 51; am / /82, Reg.- )

Authority: AS 38.,05.020
AS 38.05.145

11 AAC 85.105. MAIviiEHIIIHHIAIVHMmMWIT (@) State land may be
designated as noncompetitive for coal leasing purposes It the commissioner

determines that;

(O the land does not qualify for competitive leasing under 11 AAC
85.010; or

(@ the land was offered at a competitive sale and no acceptable bids
were received.

() Land will not be designated as noncompetitive for coal leasing
purposes It the commis .oner determines that there exists an irreconcilable
conflict with surface use and coal development is not considered to be the
highest and best use of the land.

(©) Land opened for noncompetitive leasing before the effective date of
this section is not available until the lanJ is evaluated, under 11 AAC /
85.205. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

11 AAC 85.J GOML .PROSPECTING™ PERMITS. (@) A coal prospecting permit
may be issued on those lands designated ns noncompetitive.

() A coal prospecting permit issued under this section is a disposal of
an interest in land and iIs subject tp the requirements .of AS 3£.05.035(a)(14),
AS 38.05.305 and AS 38.05.345. M I/ MWU, IfMW flrw

(© A permit on noncompetitive land on which a permitor lease or gpart
of one iIs expired, relinquished, or otherwise terminated will be issued under
the noncompetitive drawing procedure described in 11 AAC 82.515 — 11 AAC
82.151410- A decision to accept or reject an application shall be made within 6
months.

(@ The filing of an application for a coal prospecting permit does not

vest a property right but merely creates a preference right to a permit, If a
permit were to be issued.

:3-
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(e The permittee shall submit a prospecting plan of operations for
approval by the commissioner before initiating any activity which would
otherwise require a surface use pemmit. The plan must describe the method to
be used in prospecting the land, the general location of all activities and
routes of travel of all equipment, the type of equipment to be used, the
estimated time schedule for the operations and any other information the
commissioner may require. The plan must comply with applicable federal, state
and local environmental protection laws and regulations. Within 30 days after
receiving the plan, the commissioner will approve or disapp:>ve 1t. The
approved plan is subject to any conditions the commissioner may determine are
necessary to protect the land and minimize damage to the land and its
resources. Operations may not commence prior to approval of the plan.

(™ No coal may be removed and marketed or used from lends under
prospecting permit except for the4 amount necessary for sampling and testing.

(@ A copy of all data ob:ained from the lard reflecting all pertinent
tests, reports, surveys, and analyses conducted on cr pertaining to the pemmit
land shail be submitted to the commission either uor- application for
conversion to lease under 11 AAC 85.120 or not more than 90 days after the
expiration or termination of the permit. Data submitted under this section
will be held confidential in accordance with AS 38.05.055(a)(9) or as
otherwise required by law and will only be used for the administration of the
functions, responsibilities, and duties vested by law In the commissioner.
(EfF. / /82, Reg. )

AS 38.05.020
AS 38.05.145
AS 38.05.150

Authority:

11 AAC 85.115. PERMIT EXTENSIONS, (@) In accordance with AS 38.05.150, a
coal prospecting permit shall be extended by the commissioner for one perioa
mva years IT the application for extension includes

(D an affidavit stating that the applicant has spent, in accordance
with the terms of the permit, at least $10.00 per acre, to be adjusted,
starting from the effective date of this section, iIn accordance with the GNP
implicit price def.later, on work which adds to the knowledge of the coal
deposit within the area covered by the permit and

(@ a description of prospecting activities showing substantial
compliance with the prospecting plan of operations submitted under 11 AAC
85.110(e) or a statement which shows to the satisfaction of the commissioner
that compliance with the prospecting plan of operations has been delayed or
interrupted by force majeure; the permittee shall supply additional
information if requested by the commissioner.



Register , 1982 NATURAL RESOURCES 11 AAC 85.120

(b) Failure to pi ide the information or to make a showing of substantial
compliance or force majeure as required Iin (@ of this section may result in
denial of the request.

(© An application for extension of a coal prospecting permit must be
Tiled at least 30 days before the expiration of the permit.

(d An extension will be issued within 65 days after receipt of a
completed application. The Tiling of an application for "n extension extends
the permit until the application is either approved or denied.

(e) Before commencing operations under a prospecting permit extension, the
permittee may be required to submit a new or revised plan of operations in
accordance with 11 AAC 85.110(e). (Eff. 9/4/74, Reg. 51; an / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

11 AAC 85.120. ~ME£TJONVETEtMON TQiLEASFe (a) At any time during the
term of a coal prospecting permit, the permittee is entitled to a
noncompetitive coal lease on that portion of the permit area shown to contain
coal in commercial quantities or needed for mining, reclamation or processing
operations of that coal, upon the submission of a satisfactory mining plan.

((®) A plan submitted under (&) of this c.-ction may be conceptual and must
include

(D qualitative data supported by proximate and ultimate analyses on
the coal beds on which reserve calculations are based;

(@ quantitative data for the coal beds on which reserve calculations
are based describing bed thickness and bed continuity; all reserve
calculations shall be classified as to the del e of accuracy using USGS/USBM
terms "measured,’ "'Indi:ated,I and "inferred" as defineu in U; JS Bulletin
1450-A (1976);

(3 topographic and geologic* maps of the area of the “ermit,
indicating the locations of sampling and drilling;

@ description of the probable mining method;
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(B) evidence of commercial quantity including, but not limited to,
the estimated revenues from the sale of coal and the estimated cost of
developing the mine and extracting, removing, processing, transporting, and
marketing the coal; the costs of development shall include the estimated cost
of exercising environmental protection measures, suitably reclaiming the land,
and complying with all applicable federal, state, and local laws and
regulations; and

(6) documentation or informal fon as may be required by the
commissioner in addition to or instead of (b)(1) through (6) of this section
that may be reasonably required to ass st the commissioner in understanding
and evaluating the conversion of a prospecting permit to a lease.

(© A "'satisfactory mining plan™ as used in (@ of this section is a plan
which shows commercial quantities iIn an amount and quality sufficient under
present and reasonably anticipated conditions to induce a prudent operator to
pursue development.

(d Under 11 AAC 85.110(g) an application for conversion to lease must
include a copy of all data obtained from the permit land.

(e Within 20 days from receipt, the commissioner will review the
application and notify the applicant of any deficiency in the- application. A
decision will be issued within 65 days after receipt of a completed
application. The filing of an application for conversion to lease extends the
permit until the application is either approved or denied. A decision denying
conversion La lease must be accompanied by a detailed description of the
groun(;s or m Iocale)on which the denial is based. (Eff. 9/4/74, Reg. 51;
am » "y,

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.153

11 AAC 95.125. DETERMINATION O™ ROYALTY. The commissioner will determine
the royalty rate in accordance with 11 AAC 85.220 before the issuance of a
coal prospecting pernit. “Eff. / /82, Reg. )}

Authority:
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Section

200. biSt interest determination

205. Reevaluation

210. Statement of conformance with acreage limitations
215. Term of lease

220. Royalty

225. Royalty value computation

230. Royalty in kind

235. Lease rental

240. Rental and royalty relief

245. Coal lease reclamation bond

250. Plan of operations

255. Transfers of interest

260. Limitation on overriding royalties

265. Suspension and termination

270. Coal mining units

275. Cooperative leasing

280. Surface Miring Control and Reclamation Act
285. Domestic Use coal license

11 AAC 85.200. agOSBBil@88SMIBSIRWEEOTII™ (@ The Department will
prepare a written finding before holding a * mpetitive lease sale or issuing
coal prospecting permits.

() This finding, based upon the best available information, shall consider

(@D the coal potential of the land as determined by DGG:
(@ applicable state and local land use plans and classir. ations;
() comments from affected agencies;

@ cmflicts with surface use;

(®) the social and environmental impacts of coal exploration,
development, and production in the area;

(6) the impact on potentially affected communities, including public
iervices, and other public or commercial uses of the land; and

(") economic values of coal exploration and development, including
revenue potential and administrative cost to the state.
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(©) When the commissioner determines that there exists an irreconcilable
conflict with surface use and coal development is not considered to be the
highest and best use of the land, a coal prospecting permit or lease will not

be issuerl.

(@ Land which is legislatively designated for recreation, conservation or
other related purposes and where coal exploration and development is
prohibited will not be available for coal prospecting and leasing. (Eff.

/ /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150
11 AAC 85.205. REEVALUATION, (@ Land available for coal leasing may be
periodically closed for a period of 30 days by order of the commissioner to
reevaluate the appropriateness of the designation. The closing order must
state the effective date and must state that the results of the reevaluation
will be announced on the 31st day. If the land is reopened to noncompetitive
pleasing, new applications may be filed beginning on the 31st day.

() A decision not to reopen the land for noncompetitive leasing rejects
any pending coal prospecting nermit applications for that land. A rejected
A applicant will be notified of the reasons for rejection.

(© Notwithstanding 11 AAC 82.110, permit applications fTiled before the
closing order will be issued on a first-come-first-served basis In accordance
with 11 AAC 85.110 if the land i1s reopened to noncompetitive leasing. (Eff.

/ /82, Reg. )}

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

11 AAC 85.210. STATEMENT OF CONFORMANCE WITH ACREAGE LIMITATIONS. An
applicant for a prospecting permit or lease shall submit an affidavit which
states that, with the area applied fcr, the applicant®s iInterest or interests
in other coal permits, leases, or applications for them, directly or
indirectly, do not exceed the acreage limitations of AS 38.05.140 or that an
application for additional acreage under AS 38.05.140(a) has been filed. If a
lease or permit is issued which results iIn excessive acreage under AS
38.05.140, that lease or permit is null and void ab initio. (Eff. 9/4/74,
Reg. 51jan / /82, Reg. ))

Authority: AS 38.05.020
AS 38.05.140
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11 AAC 85.215. (@ In accordance with AS 38.05.150, a
lease will be issued for an indeterminate period of time subject to the
conditions of diligent development and continued operation of the mine.

() The condition of diligent development will be determined to have been
met if, upon review of the lease operations every ten years, the commissipner
finds that

(@ the lease is producing coal in commercial quantities;

(@ the leased lands are committed to a coal mining unit as defined
in 11 AAC 85.270, coal 1is being produced from the CMU in commercial quantities
and the lessee is complying with all lease terms;

(3 the lessee is proceeding In good faith to develop the leasea
lands; or

(@ the lessee snows to the satisfaction of the commissioner that the
development of a mine in accordance with a plan of exploration ano development
under (c) of this section is delayed or interrupted by force majeure.

(© Within one year from the issuance of the lease, lessee shall submit to
the commissioner a plan of exploration and development which outlines a
schedule and discussion of proposed expenditures and commitments for the
exploration and development of the lease or leaser. This plan of exploration
and development must be consistent with the estimated size of reserves and
designed to bring the lease Into production within a reasonable perioo of
time. The commissioner will issue a written decision within 65 days from
receipt of the plan which determines whether the proposed plan of exploration
and development, when and If actually undertaken by the lessee, will qualify
as ''good faith to develop™ within the meaning of (g)(4) of this section. This
plan will remain in effect until production commences or the plan is revised.

(@ The plan of exploration end development must be revised whenever it
appears that actual exploration or development will significantly deviate from
that outlined in a previously approved plan.

(e Within 65 days after receiving the proposeo update of a plan of
exploration and development, the commissioner will approve or disapprove the
updated plan. If the plan is disapproved, the commissioner will state his
reasons for disapproval and will, in his discretion, propose modifications
which, iIf accepted by the lessee, would qualify the plan for approval.

() IT operations are interrupted, the commissioner shall be notified.
The commissioner shall determine whether the interruption constitutes failure
to comply with the condition of '‘continued operation."
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(@ The commissioner will, In his discretion, and upon request of the
lessee, authorize the payment of ar advance royalty instead of continued
operation for any particular year.

(h) As used iIn this section,

heiA/irio/Jf: _ - - - -
(@ ‘"commercial gquantities™ means a quantity of coal sufficient to

yield a return”in excess of operating costs, even if exploration and operation
costs may never be repaid and the undertaking, considered as a whole, may
ultimately result in a loss;

(@ "continued operationl means production of coal In commercial
quantities, except when the operations under the lease are interrupted by
force majeure;

() '"force ma.leure’ means war, riots, strikes, acts of God, unusually
severe weather or any other cause beyond the lessee”s reasonable ability to
foresee or control, including delays caused by administrative or judicial
decisions or lack of them, whether similar to those enumerated or not;

(@ =good faith to develop”™ means compliance vith the plan of
exploration and development in (¢) of this section. (EFff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.15J

11 AAC 85.220. "ROYALTY. (& The royalty rate will be based on thegross
value of coal sold or used from the leased area iIn accordance with the
following:

(@ fTive percent for noncompetitive leases;

() no less than five percent for competitive leases where royalty is
a bid variable;

(©) no less than Ffive percent nor more than 12 percent for
competitive leases where royalty is not a bid variable.

(b) For leases in existence at the effective date of this section, the
royalty rav.e will be changed to five percent of gross value at the time of
adjustment.

(© AIll royalty shall be paid by lessee to lessor and shall be received by
lessor on or before the last day of the month following the month of
production.
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@ For leases issued after the effective date of this section, the
royalty rate is subject to aojustment et intervals of 10 years. The
adjustment will take into account the current royalty rates and other
consideration t.hen being paid or received for coal of like or similar quality
in the same general area or other relevant areas, wherever situated, ana all
relevant factors including changes in market conditions, transportation costs,
the composition of the deposit and special characteristics, and the BTU
content of the coal. A lease In existence at the effective date of this
section will be adjusted in accordance with the terms of the lease.

EfFF. 7/ /3, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

11 AAC 85.225. (@ If only crushing, storing
and loading are perfonnea prior to the point of sale, the gross value shall be
the spot sale or contract adjusted unit price, whichever is applicable, times
the units sold or used.

(b) IT beneficiating or transportation costs are incurred prior to the
point of sale, the following costs may be deducted from the gross value in
determining value for royalty purposes:

(D any processing performed prior to sale which odds value to the
coal as compared to its run-of-mine value; these deductible processing costs
include, but are not limited to, the costs of grinding, washing, drying,
grading, sorting, briquetting, and any other means of beneficiating;

(@ reasonable transportation costs from the mine mouth to the point
of sale.

(©) The commissioner will allow deductions under (b) of this section only
when iIn his Judgement the lessee provides him with an accurate account and
Justification for the costs. All deductions claimed will be subject to audit
by the commissioner.

(d IT the commissioner determines that a contract or sale or other
business arrangement between the lessee and a purchaser of some or all of the
coal produced from the lease iIs not a bona fide arms length transaction
between independent parties because i1t is based in whole or in part upon
consideration other than the value of the coal; or that no consideration is
received for some or all of the coal because the lessee iIs consuming such coal
for his own use, the commissioner shall determine the gross value of such
coal, taking into account
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(D any consideration received by the lessee in other related
transactions;

(@ the average current price paid for coal of like quality from the
same general area during the lease month;

(@ contracts or other business arrangements between coal producers
and purchasers for the sale of coal other than coal produced under the lease
which are comparable in terms, volume, time of execution, area of supply, and
other circumstances; and

(A such other relevant factors as the commissioner determines
appropriate.

© The commissioner may, upon petition by the lessee, adjust the percent
of value royalty rate to a comparable cents per ton rate in accordance with a
written determination in which he states that it is iIn the best interest of
the state to make the adjustment and there iIs adequate information to make an
adjustment which is equitable to the state and the lessee. (Eff. 9/4/74, Reg.
51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

11 AAC 85.230. ROYALTY-IN KIND, (@) Royalty from a coal lease may be
taken in kind under the provisions of I17AACMN82v700 — 11 AAC.82.715, if the
commissioner determines that taking in kind would be in the best interest of
the state. The commissioner shall take into consideration the financial or
legal hardships the taking may have on the lessee, including but not limited
to, the necessity for additional capital equipment, iIncreased costs in
production and the inability to meet existing contractual obJigations with
customers.

(b) Notwithstanding 11 AAC 82.700, six months®™ written notice will be
given to each lessee of the state"s election to take the royalty in kind.

(© Notwithstanding 11 AAC 82.700, if the state elects to take royalty iIn
kind, the lessee shall deliver the royalty coal to lessor on the leased
premises, into trucks or other carriers, slurry pipelines, or onto storage
piles designated by lessor free of charge, but lessee may not be required to
provide free storage for longer than 30 days or pay slurry pipeline charges

-12-
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for any such coal run onto storage piles or inro slurry pipelines. The lessor
may elect to receive the royalty coal at poirof sale or any other
established unloading or transfer point between the lease and the point of

sale, but the lessee will not be required to pay transportation and handling
costs. (Eff. / /82, Reg. )

Authority: AS 38.05.020

AS 38.05.145
AS 38.05.150
11 AAC 85.235. (@) The annual rental will be $3 per acre
or fraction thereof.
((®) For leases issued after the effective date of this sectior, the anni
rental payment is subject to adjustment at intervals of 10 years. The
1+ adJustment take account the current rental rates for leases in the

J/°-."u.sare or similar areas, wherever situated, and all relevant factors affecting
the cr elopment of a commercial operation. A lease in existence at the
effective date of this section will be adjusted in accordance with the terms
of the lease.

(© The rental payment for the first year of the lease is aue on the aate

that *he 1Mase *s granted, and the rental for each succeeding year shall be
paid on or before the beginning of each lease yet-.

(d The rental for each lease or coal mining unit for each year will be
credited against the royalties as they accrue for that year. (Eff. 9/4/74,
Reg. 51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
AS 38.05.150

11 AAC 85.240. (@) An application under
AS 38.05.140(d) for reduction of the lease royalty, or for a waiver,
suspension, refund, or reduction of the rental or minimum royalty, must be
filed In accordance with 11 AAC 82.665.

(9] For the purposes of this section and AS 3e.05.140(d), "royalty"
includes net profit share payments. (EfF. / /82, Reg. )

Authority: AS 38.05.020

AS 38.05.140

AS 38.05.150

13-
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11 AAC 85.245. COAL LEASE RECLAMATION BOND, (@ A coal lease reclamation
bond is required before a lease is issued, and In no case may the amount be
less than $5 per acre or $5,000, whichever is greater. For any mining
ooeration subject to the provisions of the Surface Mining Control and
Reclamation Act of 1977, the amount of the bond shall cover the entire lease
prior to approval of a plan of operations and after that for that portion of
the lease outside of the area covered by a permit issued under that Act. For
a mining operation exempt from that Act, the amount of the bona shall cover
the entire lease. The commissioner may, In the event a” any significant
change In the scope cf operations or prior to approval of an assignment, alter
the amount of the bond.

@®) The bond must be filed in accordance w"th 11 AAC 82.6C0.

(© The commissioner will not consent to termination of liability uncer
the coal lease bond unless an acceptable substitute bond has been filea or
until all terms and conditions of the lease have been fulfilled. (EFF.
9/4/74, Reg. Cl; am / /82, Reg. )

Authority: AS 58.05.020
AS 38.05.145

11 AAC 85.250. PLAN OF OPERATIONS. For any mining operation exempt frcm
the Drovisions of the Surface Mining Control and Reclamation Act of 1977, the
commissioner will require the lessee tosubmit a plan of operations that
accords with the principles embodied in that Act for nis approval before
beginning mining operations. (Eff. / /82, Reg. )

Authority: AS 56.05.020
AS 38.05.145

11 AAC 85.255. TRANSFERS OF INTEREST, (a) Before the commissioner
aporoves an assignment, sublease or other transfer of an interest in a permit
or lease, including assignments of working or royalty interest and operating
agreements and subleases,

(@O the account of royalties, net profit share payments, ana rentals
due under the lease must be in good standing;

(@ the transferee must submit a statement of qualifications under
11 AAC 82.205 and 11 AAC 85.210; and

(@ the transferee must file an affidavit stating who IS responsible
for performing all obligations under the permit or lease.
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(b) The consent of the surety to the substitution of the transferee as
principal or a new bond with the transferee as principal must be submitted in
writing to the commissioner if the original lease required the maintenance of
a bond. If the transfer is for part of the leased land only, the consent of
the surety to the transfer and its agreement to remain bound as to the
interest retained by the lessee must be submitted, as well as a new bond with
the transferee as principal covering the portion of the leased lands assigned
or subleased.

(© The assignor shall be liable for all obligations and liabilities
accrued before the effective date of the assignment and the assignee shall be
liable for all obligations and liabilities accrued after the effective date of
the assignment. In the case of a sublease or a transfer of an interest other
than an assignment, the lessee or permittee shall continue to remain liable
for all obligations under the lease or permit. The commissioner may take any
legal action necessary to secure compliance with the terms and conditions of a
lease or permit. This action may be taken against either lessee or permittee
or any of Its successors or against both lessee and permittee and its
SUCCESSOrsS.

(d) The approval of an assignment of only a part of the lands in a lease
shall create a new lease bearing a new serial number but containing the same
terms and conditions as the original lease. (Eff. 9/4/74, Reg. 51;
an / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145

11 AAC 85.260. LIMITATION ON OVERRIDINGROYALTIES. (@ No overriding
royalty, net profits interests or other payments out of production or revenues
from the lease may be created which exceed the rate of royalty first payable
to the State of Alaska under the lease unless the Tossee shows to the
satisfaction of the commissioner that the royalty is justified by substantial
Improvements made or to be made to the leasehold.

() The term "pay.nmls out of production” as used in this section is
defined as a share of ne coal produced from the lease, free of the costs of
production. (Eff. 9/4/74, Reg. 51; am [/ /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145
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11 AAC 85.265. SUSPENSION AND TERMINATION. IT the lessee substantially
breaches a significant provision of a permit or lease, or fails to comply with
the applicable statutes and regulations, and the failure continues for 30 days
after service of written notice by the commissioner, the commissioner may
suspend activity on the permit or lease until compliance is achieved, or may
terminate the lease after notice and an opportunity to be heard. (Eff.

9/4/74, Reg. 51; am / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.145

L1 AAC 85.270. COAL;MINING UNITS, (@ For the purpose of achieving more
economic operations or more efficient and orderly recovery of coal, leases
may, with the approval of the commissioner, be united and the lessees adopt a
cooperative or unit plan of development and operation of theilr leases. As a
condition of approval cf a Coal Mining Unit (CW) t"s commissioner may, with
the consent of the st“te lessees, establish, alter, change, or revoke the
development, production, rental, minimum royalty, or royalty requirements of
the state leases within the unit area, which he determines necessary or proper
to protect the public iInterest and to conserve natural resources. The
commissioner may require, as a term of a competitive sale lease, that the
leased area be un/ted into a rii.

() A unit shall consist of an area of coal land which can e developed
and mined in an efficient, economic and orderly manner with due regard for the
conservation of coal and other resources. It may consist of one or more
leases and may include Intervening or adjacent nonstate lands, but all land iIn
the unit must be capable of being developed and operated as a unified
operation. Approval of the CMU is subject to the conditions of diligent
development and continued operation of the unit. Diligent development and
continued operation anywhere within the CMU, with respect to either state or
nonstate coal deposits, shall be considered to have occurred on each state
lease In the OW.

(© A CW containing any iInterest other than a single State lease becomes
effective upon approval by the commissioner when requested by the lessees.

(@ The boundaries of a CMU may be changed upon application by the lessee
and with the approval of the commissioner.

(© If any coal lands In a CMU are relinquished, the lease terms for the
unit will be adjusted accordingly.

16-
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11 AAC 85.285
Interests iIn coal gained through the formation of a CMU shall not be
counted as acreage under 11 AAC 85.210. (Eff. / /82, Reg. )

Authority: AS 38.05.020
AS 38.05.1A5

11 AAC 85.275. The commissioner may enter into
agreements with other owners™ of coal deposits for joint lease sales or to
offer state leases on terms compatible with leases on landsowned by the other
party that could be united with the state leases In a CMU. (EffT. / /82,

Reg. )

Authority: AS 38.05.020
AS 38.05.027
AS 38.05.145

11 AAC 85.280. All coal
mining leases and operations must conform to the approved state program under
the Surface Mining Control and Reclamation Act of 1977 or to the federal
program iIn the event a state program is not adopted. (Eff. / /8, Reg. )

Authority: AS 38.05.145

11 AAC 05.285. tIKIESAB-1ISE (@ The commissioner may issue
licenses to individuals to prospect for, mine, and take for their personal
use, coal from aesignated areas upon payment of fair market value. Only that
coal needed for actual use may be mined and no coal shall be disposed of for

prcfit.

(®) A coal license will be limited to a aesignateo area ana will terminate
at the end of two years from the date of issuance. An application for a two
year renewal must be filed 30 days before its termination date.

(©) Each holder of a coal license shall file an annual report on the form
provided by the Department of Natural Resources. (EFF. / /82, Reg. D)

Authority: AS 38.05.020
AS 38.05.145



Coal Surface Mine Land Reclamation Costs

Walter S. Misiolek and Thomas C. Noser

INTRODUCTION

Prior to passage of the Surface Mining
Control and Reclamation Act of 1977,
land reclamation requirements varied
considerably among the major coal-
producing states.1 Although the Act es-
tablished uniform standards for restora-
tion o f mined lands and protection of the
environment and appears to be compati-
ble with the goal of internalization of ex-
ternal costs, it has been assailed by the
mining industry and by elected political
officials in several states as excessively
costly and stringent.2 Criticism has been
particularly strong in some eastern states
where profits for many mining operations
were marginal under prior, less stringent
state requirements, and where coal beds
are thinner than in other regions, so that’
the costs of surface preparation and re-
vegetation are spread over fewer tons of
coal per acre of land disturbed. There is
growing evidence that cost (and profit)
differentials associated .vyith this effect
may be contributing significantly to shifts
in regional mining patterns, with many
eastern states experiencing negative em-
ployment effects in this expanding in-
dustry. In addition, some analysts have
expressed concern that the high cost of
producing eastern coal in compliance
with federal land reclamation require-
ments, coupled with rail transportation
constraints in the West, may severely in-
hibit continued expansion of the coal in-
dustry.3

A number of recent stt-Jies, including
papers by Lin, Spore, and Nephew

(1976) and Randall et al. (1978), and fed-
erally funded research projects con-
ducted by Energy and Environmental
Analyses, Inc. (1977) and ICF, Inc.
(19770, have attempted to estimate en-
vironmental benefits and/or employment
effects of the new land reclamation re-
guirements. It has become common
practice in such work to adapt cost esti-
mates for land reclamation operations
from one or more of five principal
sources: Skeliy and Loy (1975), Evans
and Bitler (1975), Nephew and Spore
(1976), Fluor Utah/Bonner and Moore
(1977), and Persse, Lockard, and Lind-
quist (1977). Each of these five" studies
estimates the cost of land reclama-
tion through either the cose-study or
the mine-simulation approach. Both of
these methods involve specification of

The authors are with the economics , rogram al the
University of Alabama. They would like to express their
appreciation to George M. McCabe. Russell W. Pittman,
and anonymous reviewers of this journal for helpful
comments on earlier versions. This research was sup-
ported in part by the School of Mines and Energy De-
velopment ana Mining and Mineral Resources Research
Institute. Unlversn)? of Alabama.

1ICF, Inc. (1977) and Energy and Environmental
Analysis, Inc. (1977) analyze pre-1977 state surface min-
ing requirements.

1 Several suits have heen filed against the regulations,
the first by the Virginia Surface Mining and Reclamation
Association, Inc. The governor of Virginia, in apparent
support of m|n|n? interests, has spoken out forcefully
against the federal regulations. For additional details, see
the Tenth" Annua] Report of the Council on Environmen-
tal Quality, December 1979, p. 338.

*Larwood and Benson (1976) project a potentially se-
vere shortage of rail capacity in 1985 due in part to the
financial conditions of the carriers, the uncertain future,
and unfavorable financial market conditions, all of which
promote highly conservative investment decisions.
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equipment and labor requirements for
performance of the necessary earth-
movingand revegetation operations under
assumed or actual mining conditions.
Despite this similarity, wide differ-
ences exist among the.land reclama-
tion cost estimates developed in the five
studies. This is due, in part, to dif-
ferences inthe mining scenarios analyzed
and to differences in defining the cost of
land reclamation.

Inconsistencies sometimes occur when
the cost estimates derived in these
studies are used without adjustment in
cost-benefit analysis. For example, ofthe
five studies cited, only Nephew and
Spore include an appropriate return on
capital in calculating land reclamation*
costs; the other four fail to allow for
normal profits (or required returns) in es-
timating costs of reclamation. The Neph-
ew and Spore study, however, focuses
specifically on contour mining operations
in Appalachia, which differ substantially
from larger scale area mining techniques
employed in other regions of the country.
It would seem inappropriate therefore to
use the Nephew and. Spore cost esti-
mates in analyzing impacts of the new
legislation in other geographical regions.

Given the lack bf consistency in prior
reclamation cost estimates and what we
perceive to be some definite methodo-
logical problems, the primary objective
of this study is to develop a method for
estimating costs of land reclamation for
large-scale area mining operations in the
United States consistent with basic eco-
nomic principles.. The mine simulation
approach, which typifies work In thfs
area, will be extended to include relevant
opportunity costs and will be studied to
determine whether any unusual prop-
erties may be typically associated with
this method of cost estimation. In addi-
tion, we will develop estimates of land

reclamation costs for surface mining
scenarios, characteristic of those found
in the major coal-producing states, to*ilfl]
compare the cost impacts of the federal |
reclamation regulations in different re-

gions. 03
e oo L N (XXX * 1‘%
THE MODEL e®
- * _ el

A common problem shared by recent
land reclamation studies is the lack of-~"r
sufficiently complete, technically accu-5SS*.
rate data on the behavior of individual : ™ ?
firms. Many mine operators are reluctant.ilil
to reveal information for competitive of't"Sk
legal reasons. In other cases, questions.pp
arise concerning the validity of the data-
provided. Land reclamation equipment.
fbr example, is typically used for a van-
etv of nonreclamation functions at the -svsf
mine, including road work, clearing, and -x S
bench preparation, and it is frequently -
difficult for an* outsider— given little, if .
any, opportunity to observe an ongoing *j&
mining operation— to ascertain the ex- ifirc
tent to which reclamation equipment is
actually utilized in land reclamation
tivity at a given site. The case study ap- -P f
proach used by Evans and Bitler and by
Skelly and Loy, among others, is sus-.;ii>
ceptible to biases in overestimation of.i"£
land reclamation cost due to failure.to
apportion part of the cost of reclamation
equipment to other mining operations.

Recognition of this problem contrib-'v!*.
uted to our decision to estimate reclama-"g”;
tion costs via the mine simulation ap-;WgE
proach. We treat landreclamationactivi-**,;
ties as an integral element of the whole;-; *
mining process and estimate the cost of?.w5-
these activities through a comparison of~S*
estimated mining costs when specific rec-'A5 |
lamation operation*; eitiier are or are not’ir?:.
performed. Thus, we allow for potential;.-?
cost savings which may occurwhen land.i”;
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reclamation operations perform tasks

"that would otherwise be performed by.

basic mining equipment, such as occurs
when topsoil removal reduces the vol-
ume of overburden to be excavated by
the primary stripping equipments -

The structure of the model developed
reflects the individual operations that are
performed in coal surface mining and
land reclamation. These include explora-
rion drilling; fragmentation and stripping
of the overburden; coal fragmentation,
loading, and hauling; recontouring and
grading; topsoil removal arid replace-
ment; and revegetation. We determine
the size and/or number of pieces of
equipment required to perform each
task through conventional engineering
formulas adapted from _a variety of
sources including the SME Mining Engi-
neering Handbook (1973{, the Coal Age
Operaling Handhook ot Coal Surface
Miningand Land Reclamation (1978), the
Cost Reference Guide for Construction
Equipment (1980), a handbook of basic
engineering principles published by the
International Harvester Company (1975),
a basic excavation principles text by
Drevdahl (1961), and a study of coal-
mining cost models directed by Stinnett
for the NUS Corporation (1977). Equip-
ment requirements are calculated for
moving the necessary volume of material
or performing other specific mining tasks
under a set of assumed mining condi-
tions, operating speeds, and equipment
"efficiencies.4

We assume that overburden stripping
operations are performed’using draglines
in each mining situation. Although,
shovel-truck (or'truck-haulback) tech-
niques are used insome U.S. area mines,
costs of this mining method, were not de-
veloped for this paper for two reasons:
(1) .dragline stripping accounts for the
vast majority of overburden excavation

'soQ removal and replacement-

mmatm
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in recently opened large-scale mines, and

(2) land reclamation costs are not easily
estimated even on an incremental basts

for the shovel-truck mining case because

spoil placement can be coordinated with .
overburden excavation, leaving little

grading or recontouring to be done by
reclamation equipment. Other studies -
indicate that the savings in direct recla-
mation costs associated with this mining
method only partially offset the higher
overburden excavation expenses when
the method is used in area rriines on
relatively flat terrain.-5 For other mining -
tasks, we likewise assume that conven-
tional surface mining equipment is used:
power shovels or frontend loaders for
coal loading, off-highway trucks for
hauling, bulldozers for grading and con-
touring, and self-loading scrapers for top-. :

Equipment selection formulas were
verified through simulation «f several
operating surface mines in Alabama and
through replication of several published
surface. mine scenarios, including four
area mines described in the Fluor Utah/
Bonner and Moore (hereafter, FUBM)
study. A comparison of equipment se-
lected by our model with that specified in
the FUBM analysis is presented in Table
1. Differences in equipment are slight and
are attributed in part to differences in the
structure of the two models, which re-
quire us to make certain assumptions
concerning the magnitudes of parameters

*The basic equations used in ﬂhe model and a set of
tables listing ranges of realistic values for equipment op-
eration factors and digging, and far_th-mo,vm ,cond|t|on?
arc presented in the repor Anay5|sofB_|tV inous Coa
Production Costs In the Warrior’ Coal Field: Economic
Analysis of the 1977 Reclamation Law” by
lolekand J. E. Bailey, which 1s available onrequest Gron
the Scho?l of Mines and Energy Development al die Uni-

versity ot Alabama,
, *,S%e Fluor Utah/Bonner and Moore (1977) and Ber-
ioMi (1977)

W.S. Mrv
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; TABLE 1 - ¥

h Scenarios 'X
“OMPAR1SON 6F6R EQUIPMENT 8=LHCIION FOR DRAGLINE MINING
Desed M F1ued Utah/Benner and Mesre (1877) .

Ilinois
Basin

Overburden depth (ft)

Coal seam thickness (ft

Annua] production (M t

TopsoQ saved (ft) * .

"Dragline size (cu. yd.) 126
FUBM - 110
our results

"Coal loader size (cu. yd. * 16
FUBM - 1
our results

Coal truck size (tons) 180
FUBM . .
our results * 110

Numberof trucks
FUBM
our results

Scraper size (cu. yd.)
FUBM

our results .. onm

Number of scrapers for reclamation
FUBM
.our results

Bulldozer size (horsepower)
FUBM

our results

Number of bulldozers for reclamation
FUBM

our results

Texas FL Union Four Comers "
(Montana) (New, Mexico)-*
Mine Mine

5832

9318
1.25

45
37

16
. 18

180
125 .

12
-19

m3?
31-

410
410

8

10 7

« Three draglines and coal loaders are used al each mine, one of each for each of three working pits

that have no direct counterpart in the
FUBM model. ...

Labor and support =equipment re-
quirements in our model are based on
primary equipment requirements for
each mining scenario. Costs of equip-
ment, labor, and support facilities arc
inconstant 1980dollars. Equipmentprices

and operating and maintenance cost es-
timates were obtained directly from
manufacturers, including- the Bucynu;'. A"
Eric Company and the Caterpillar Trac-

tor Company, and from cost reference *
guides published by the Equipment'.vStlj!;
Guidebook Company. When a variety of .
different equipment sizes were available
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from several manufacturers for per-
forming certain tasks, as for example, for
coal-hauling, linear regression analysis
was used to estimate the price-size re-
lationship.6 Costs of support fecilities
were provided by representatives of a
local mining company in June 1980 and
were estimated 1iIn accordance with
guidelines suggested in the NUS study
directed by Stinnett. Labor cost esti-
mates were made using United Mine-
Workers wage scales effective during the
second quarter of 1980.

The cost per ton of mined coal is de-
termined through the uniform annual se-
ries method of.discounted carh-flow
analysis.7 The required annual cash flow
QR CF) for a prospective new mining op-
eration is the stream of equal annual net
cash receipts whose discounted present®
value equals the discounted present
value of investments (PVJ. These in-
vestments include initial equipment and
structures™ < preproduction expenses,
working capital requirements, and re-
placement equipment as required under
assumed depreciation rates. With all
costs specified in constant dollars and |
representing the real d. count rate (real
required rate of returr/, R C F is calcu-
lated according to

AT
PV-RCF\ m | m @
w? &+~)"

or

@

This required cash flow is also defined as
equal to annual sales revenues less oper-
ating expenses adjusted for income-
tax ligbilities. Required annual sales rev-

71

enues @ R )are, thus, "calculated from the-
expression

RCF = (SR - OFEXP) - r[(I - d)SR [3]
- OPEXP] + NCEXP

where NCEXP is annual noncash
operating expense, consisting primarily
of straight-line depreciation allowances;
OPEXP isthesumofN CEX P anaannual
cash operating expenses, which, consist
of equipment operating and maintenance
expenses, annual payroll costs, and
nonincome taxes; r is the corporate
income-tax rate; and d is the coal deple-
tion al lowance for tax purposes.8Solving
[3] for SR and combining with [Z] yields
the expression

SRA @
(m E y) + OPEXP(I - t) - NCEXP
1- ¢(I'=<0

«In the absence of royal_ty_ paymentsr the
price per ton of coal received by the mine
operator () is determined by dividing
SR by the annual output Q ), =

pQ = SR &1
p - SRIQ Bl

We express royalties as a percentage of
sales revenues so that the gross sales
price (P ) isdetermined as

1]

1-r

* Multiple correlation coefficients for this group of
equations ranged from .818 to .996, exceeding .95 in the
majority of the cases.

' See Haley and Schall (t979) or Grant and Ireson
(1960).

mRefer to section 613 o f the Internal Revenue Code tor
.calculation of coal depletion allowances, which are cur-
rently 10% of sales revenues to a maximum of 50% of
gross profit. We assume the 50% limit does not apply to'
cases analyzed in this paper.

sSfi
IH
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where r is the royalty rate. Combining
expressions [6] and [7] yields the
minimum acceptable gross selling price
.ofcoal for the prospective mine

p= SR__
d-r)o

This price covers all costs of operation
including taxes and royalties and allows
for a normal rate of return on the
operator’s capital investment and s,
therefore, interpreted as the cost per ton
of mined coal. Land reclamation costs
are estimated through measurement of
the effect of land reclamation operations
on the gross sales price.

Reclamation cost estimates prepared
according to this procedure for the four
area mine scenarios developed iri the
FUBM study are compared with the
FUBM cost estimates in Table 2. We as-
sumed a 1% required real rate of return

on capital in our calculations.9Sensitivity '

analysis revealed that our cost estimates
were not greatly affected by modest vari-
ations in the discount rate. An increase
or decrease of one percentage point in
the discount rate (from 1% to either 8%
or 6%) increased or decreased the esti-
mated cost of land reclamation by ap-
proximately 2% to 2R % for each of the
FUBM mine simulations. ,

The FUBM costs reported in Table 2
were adjusted for inflation using the Pro-
ducers Price Index for Construction
Machinery and Equipment. Even so,
considerable disparity exist; between tire
estimates. We attribute this difference
primarily to the method of calculation of
reclamation costs in the FUBM study.10
Impacts of taxes, opportunity costs, and
royalties on the selling price of coal are
determined in the FUBM study sub-
sequent to the calculation of “direct
operating cost” for each mining function.

Land Economics.

Opportu ity costs and other Indirect
costs are not apportioned back to the in-
dividual mining operations. Likewise,
reclamation cost estimates developed by
Skelly and Loy, Evans and Bitler, and
Persse, Lockard, and Lindquist fkil to
account for investment opportunity costs
and other indirect costs of mining. The
incremental cost appR-'ach taken in this '-i?\jai:
study effectively apportions the relevant ~
share of opportunity cost, property taxes, ;1] 1
royalty payments, secondary equipment
requirements, maintenance faciity re-
quirements, and other nondirect costs
(all of which are functions of either
coal price or primary equipment require-
ments) back to the land reclamation -TiSiar
activities. ... .

Our analysis- of the: FUBM sample
mines indicates that topsoiling activities
account for approximately half of total
reclamation costs when one foot of top-
sofl’is segregated. This Es consistent with ..
the findings by FUBM and by Persse,".'?;.
Lockard, and Lindquist and with the
findings of a study by a committee of the e
National Academy of Sciences and the
National Academy of Engineering (1974,
p. 87), which reported'that the replace-
ment of topsoil will usually be the largest
single expense of reclamation. It is in-
teresting that Nephew and Spore! and
Lin, Spore, and Nephew report that the Z&ti

.rxnzj

*Tliis fipue is somewhat low er than that used in some
reteni coal industry stue'es, as tor example, in the NUS
study directed by Stinnett which assumes a 1091» cost of
capital. We selected the 1% figure because w . felt it rep-
resented a reasonable sum ofthe pure rate of time Jrefer-
ence (lus a risk premium appropriate to coal siiface-
mining operations given the high current i*rowth pot cniial
for the industry. , - TIS ST
* This difference may also be due in part to the use. of 1
Ute Producer Price Index for Construction Mactvinery and "-'-C-n-
Equipment for the inflation adjustment- This index utv
doubledly understates the effect of inflation on mining
costs because operating and maintenance costs have in- '
creased more rapidly than equipment prices since 1975.

Cv
Co
To

*To
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TABLE 2

Comparison of Reclamat

13*

1 Lk

ion Cost Estimates

(1980 Constant Dollars)

Ilinois Texas FL Union Four Comers
Basin Gulf (Montana) <(New Mexico)
- < Mine Mine = Mine . MiuC
Overburden depth (ft) 71 35 12 12
Coal seam thickness (ft) 4 10 . 42 5832
TopsoO saved (fL) 1 0.83 i-25 033
Topsofling cost (5)
per too of coal
FUBM* .39 A2 . .14 -03
our results A7 .16 31 .07
per acre disturbed
FUBM* 2,506 1,747 2351 676
ourresJts 3,113 2376 4,057 139!
Grading cost (S)
per ton of coal
FUBM* .30 13 - .09 .09
: our results 'm *e' K ' «37 - 15 = v 43
per acre disturbed
FUBM* - - 1,935 1,935 1,445 1,695
our results 2,451 e 2415- - 2312 2383 -
Revegetation "*ost (S)
per ton of coat - e.
e FUBM* -.05 .02 .02 .02
our results .10 .04 .03 .07.
per acre distuibcd
FUBM* 326 326 326 490
our results * - * - 662 - 644 580 1391 -
Total reclamation cost (S)
per ton of coal
FUBM* .75 27 .25 .14
our results .94 .35 37 .27
per acre disturbed
FUBM* [ 4,767 4.009 4,322 2.861 -’
our results 6,226 5.635 7,148 5365

+ Results were adjusted to 1960 constant dollars using the Produ
ment.

incremental cost of topsoDing ccounts
for only approximately 491; of total rec-
lamation costs in Appalachian contour-
mining operations, rhe tops? il layer is
often thin or. nonexistent on the steep
slopes of the / ppalachian region and the
grading and recontouring costs for un-

cers price Index for Construction Macfvncry and Equip-

segregated soil arc higher than on flat ter-
rain, leaving the incremental cost of top-
soil segregation and replacement rela-
tively small. Several studies, however,
nave applied the Nephew and Spore top-
soiling, cost estimates directly to the es-
timathn of land reclamation costs in



other regions of the country. This in-
cludes the study by ICF, Inc., which uses
a topsoiling cost estimate for non-
Appalachian mines of S350 per acre in
1978 dollars or approximately $435 per
acre when converted to 1980 dollars, a
figure considerably below both our esti-
mate and the FUBM estimate for tire
Four Comers Mine in which only four
inches of topsoil is segregated.

Persse, Lockard, and Lindquist esti-
mate the total costof land reclamation at
an average of $3,563 per acre in first-.
quarter 1976 dollars (approximately
S5,400 in 1980 dollars) for Great North-
ern Plains Mines at which topsoil is
segregated; a figure that falls about mid-
way bei cen the FUBM estimate and
ours for the Fort Union Mine. The fre-
quently quoted study by Evans and Bitler
estimates an average cost of $7,649 per
acre in 1975 dollars (approximately
$12,000 in 1980 dollars) for area mines in
the eastern United States. This figure ex-
ceeds our highest cost estimates by a
mconsiderable margin. On the basts of the
methods used by Evans and Bitler to cal-
culate costs and because of the absence
of top-soiling activity Lorn some of their
sample cases, we anticipated that uur

cost estimates would greatly exceed .

theirs. V/c found, however, that the data
reported by Evans and Bitler reveal that
they estimate between 20,000 and 60,000
cubic yards of spoil are moved per tere
during backfilling and topsoiling opera-
tions. (For area mines the average is
38,245 cubic yards.) We believe these
figures are implausibly high. Mining
companies that cooperated with our
study estimate that .7,000 to 8,000 cubic
yards are moved- dn”~ng backfilling
per acre and 1,000 to c,u00 cubic yards
during-topsoiling. Our-calculations for
the four FUBM sample mines indicate a
range of 9,704 to 11,176 cubic yards of
material moved during backfill and top-

soiling, which includes an adjustment for
20% rehandling or stockpiling during
both operations. Furthermore, when 40
feet of overburden exists at a site, ealeu-
lations reveal the presence of only about«
64,000 total cubit yards of overburden.'
per acre., We believe, therefore, that af

realistic estimate of reclamation costs #£<8§
would be substantially less than the aver-.y%g£S

age figure reported by. Evans and Bitler.
m . .

e o e

INTERREGIONAL ANALYSIS

In the 1976 Federal Energy Adminis-:
{ration report, National Energy Outlook,
coal-producing states in the contiguous
United States are grouped into eleven
coal-supply; regions on the basis of
similarities in coal and overburden char-
"acteristics. These regions are illustrated-
in Figure I. Tn two of these regions (re-
gions 6 and 7), the primary product is high
nite, which is not strictly substitutable for
bituminous coals in most uses, due to
differences in physical properties. Lignite
mining situations, therefore,
cluded from our analysis, In a third re-
gion (region 2), most coal is produced
using contour mining methods, which are
generally more costly than the area min-
ing. operations simulated by our model.
Because itwas not possible with our data
sources :o0 determine the likely extent of
-area mining in this region or to specify
probable geologic conditions for area
mining operations, we were forced to
omit the three states included in this re-
gion from analysis. From the eight re-
maining regions, we included inour sam-
ple all states whose 1979 production of
bituminous arid/or subbituminous.coal
exceeded four-million tons.11 The states

were ex-

1 The annua] production survey published in the 1979
Keystone Coal Manual was consulted to insure that we
had net failed to analyze any state L- which significant
expansions of large-scale surface minu.se activity were
planned for 'he 1980's. None were found.
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3. Southern Appalachia . -1
4. Midwest . \-l' « ¢
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selected for analysis -were: Ohio,
Pennsylvania, Alabama, Illinois, Indiana,
Missouri, Oklahoma, Montana, Wyom-
ing, Colorado, Arizona, New Mexico,
and Washington. For each of these
stales, probable coal-seam and overbur-
den characteristics were determined
fium published sources.12 Probable mine
sizes were set in accordance with exist-
ing mines and projected new mines in
each state as-reported, in the 1979 Key -
stone CoalManual, and with the goal of
specifying mining situations that would
employ draglines of the most efficient
size range, which industry sources re-
port to be approximately 40 to SO cubic
yard bucket capacity-, and coal-loading
equipment of efficient sizes and types.
The end resultof this procedure was that
probable mine sizes, in each state were,
related to probable coal-seam thick-
nesses. The typical new mine sizewas set
at one-million tons per year for states
whose coal-seam thickness was less than
five feet, increasing in steps of one-
million tons for each five-foot increment
in seam thickness toa maximum size of
five-million tons per year for states
whose probable coal-seam thickness ex-
ceeded twenty feet.

Considerable variation in severance,
income, and property taxes exists across
the states studied. This variation Is asso-
ciated iIn part with differences in object
tives of taxation which may in some
cases iInclude attempts to encourage or
discourage production. These differ-
ences, If reflected in simulation analy-
sis, w ,uld result in a distortion of pure
production costs.for comparison pur-
poses. To avoid this effect we estimated
what the cost of coal production would
be iIneach state iftaxes were the same as
in our home state, Alabama. In the same
vein, we assumed that royalties were cal-
culated in each state as 12% of sales
price.

Land Economicsa ™

r

. Variations in topsoil thicknesses
across regions would undoubtedly result $

in some variation in topsoiling require-—j~
ments. Again, however, for purposes ofr*fjf

comparison we assumed thatone foot of
topsoil would be segregated in each state ©
analyzed. This seems to be a reasonable 1
figure for area mining operations on Fflat®
terrain, except forsome westernmines at
which topsoil may be virtually nonexis--i
,tentand ~ses in,which prime farm

N

138!
\
s
1

lands may be mined.13 Although dif-~sSgj

fere"nees iIn plant species used In revege-
tation existamong the regions,-we found

little evidence of significant variations in mEmmyie)
seed, mulch, and soil amendment costs rSfssst

except between arid.and nonarid regions
(particularly for the desert Southwest in
comparison with other regions). We as-
sumed therefore that per-acre revegeta-
tion supply costs and the basic nature.of
revegetation operations would be the
same 1in all states except for the desert
states of region 10. Whi le thisassumption
is somewhat restrictive, we do not be-
lieve it significantly distorts cost com-
parisons because revegetation is by far
the least costly of the three basic recla-
mation operations analyzed. . _.__..
Assumed mining conditions and the

hr

results of the mining and land reclama- -

tion cost simulation analysis, for each
of the thirteen states are presented in
Table 3. Required dragline and coal-

a Coal-seam thickness nnd overburden-depth esti-
mates for new mines in each stale were adapted from the
ICF, Inc., report to the Council on Environmental Qual-
ity and the Environmental Protection Agency. Coal and
overburden density estimates were obtained from U.S.
Bureau of Mines data and from Fluor lJtah/Bonncr and
Moore.

BFederal
struction on prime farm lands. The cost of this p,actice is
anticipated to tie a significant deterrent to mining affected
areas. We consider this to be a s”iecial case which might
apply in any region and do not include prime farmLutd
mining as typical lor any of the states analyzed. We do,
however, consider here the cost clTect of a reduction in
topsoil segregation requirements for some western states,
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- " b TABLE 3 ‘e . --V-'1
Mining Conditions and Reclamation Costs for Typical Regional Mines

(1980 Constant Dollars)

Coal density (tons per rune foot) 1,800

1,800

1,770

1,770

Ohio Pennsylvania Alabama. Illinois Indiana
Region 1 1 3 4 4
Assumoptions
Annual production (million tons) 1 1 1 1 1
Over, ondcn depth (feet) . . 69 54 50 =~ 69 - . . 68 -
Coal-seam thickness (feet) . 35 3.2 . 23 , m 47 3.7
Coal density (tons per acre foot) - " 1,800 1,800 m - 1,800- : 1,800 1,800 =
u
Results [
Acres mined per month 14.70 16.08 2237 1054 - 1330
Dragline size (cubic yards) 67 57 = 74 50 63
Coal loader size (cubic yards)- 12 12 12 12 12
Bulldozer size (horsepower) 620 620 410 410 410 -
Bulldozers used in reclamation 2 2 4 2 2
Scraper size (cubic yards) 44 44 - 31 44 31 -
. Scrapers used in reclamation 3. 3 . 5 2 3
Minimum acceptable selling 16.65 1533 18.27 13-56 ' 16.19 -
"price (5) - . — .o
Topsoiling cost (3$)
per ton of coal 734 .750 1.003 .502 .608
per acre disturbed 4,i59 3,885. 3,737 3,827 3,642
Grading cost (5) .- - * - em -
per ton of coal .532 .546 .785 390 420
per acre disturbed 3,016 2,330 ' 2,924 2.972 2,516
Revegetation cost m($)
per tori of coai .14 .149 .184 .170 137
eper acre disturbed - - * - S00 - 771 = - 687 913 .. . 818
Tola! reclamation cost (S)
per ton of coal 1.407 1.445 1.973 13012 1.164
per acre disturbed 7,975 .7,486 .7,348 7,711 . 6,976
percent of minimum price 8.45 9.43 10.80 7.46 7.19
Missouri Oklahoma Montana Wyoming
Region 5 5 8 8
Assumptions
Annual production (million tons) 1 1 5 5
Overburden depth (feet) 45 35 44 92
Coal-~eam thickness (feel) 20 15 233 . * 32.2
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Region

Results
Acres mined ,ier month *
Dragline size .cubic yards) -
Coal loader size (cubic yards)
Bulldozer size (horsepower)
Bulldozers used in reclamation
Scraper size (cubic yard)
Scrapers used in reclamation

Minimum acceptable selling
price (S)

Topsoiling cost ($)
per ton o f coal
per acre disturbed

Grading cost ($)
per ton of coal
_ per acre disturbed .. =

Revegetation cost (S)
« per ton of coal
per acre disturbed

Total reclamation cast (S)
per ton of coal
per acre disturbed ; -
percent ol minimum price

e*x *
Region

Assumptions
Annual production (million tons)
Overburden depth (feet)
Coal-Seam thickness (feet)
CoaJ density (tons per acre foot)

Results
Acres mined per month
Dragline size (cubic yarns)
Coai loader size (cubic yards)
Bulldozer size (horsepower)
Bulldozers used in reclamation
Scraper size (cubic yard)
Scrapers used in reclamation

Minimum acceptable selling
price (S)

Topsoiling cost ($)
per ton of coal
per acre disturbed

TAELES,

> ag»araohnrm» ram< ruv=

continued

.3
Missouri Oklahoma Montana Wvominft -1
5 5 8 8 ;0 J
i
25.72 34.29 "e 1L23 812 .y
- 76 78 33 50
12 -il 26(2) 26(2)
410 -' = "'4i0° " ' 410 '""P
P4 5.V e = 2 - -
" 44 e Vi " 44 31 %
.4 .6 - m .2 - 2 e om
18.73 19.97 . ; 5-22 |  ....564 1
el Lora!
1.049 1.318 101 078 =
3.399 3,202 3.751 4.018
- > ® K % * ok Yy
.818 1.044 - .079 - .055 -
2,652 \ -.2338 2,916;-- * = 2,812.- u
.203 .307 .024 .021-
659 746 902 1,057 -
- .. - LI
,2.071 2.669 0.204 154
' 6,710 ' - 6,487 - 7369 7.597 ¢
11.06 13.37 33)1 2.73
W m'' e .
Colorado Arizona ‘New Mexico Washington .
0 10 10 -n T
e * oo : *-
2 4 3 3 (S.-..W?—jfrgéjq. ’
47 50 65. 41 .
6.7 162  * 51.7 11.4 - Vrct;*l*s’fl
1,800 1.770 1,770 *770
15.36 ' 1292 13.41 13.77
47 43 58 40 f«?wW
21 42 32 32
620 410 410 410 S i
W 2 2 2 - ~u;ninu 1
44 31 31 31
3/ 3 - 3 3
. vSr
8.60 5.73 7.40 6.22
*
371 .149 201 .202
4,021 3.847 3.742 3,667

RETELEYSS ST
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TABLE 3, continued

Colorado Arizona New Mexico Washington
Region . - 9 10 JO 11"
Grading cost (S) _
per ton of coal .269 .102 .123 .139
' per acre disturbed’"’ 2,923 2,642 - 2376 2,531.- -
Rc\'tgetation cost (S)
per ton of coal = .072 .052 . .071 .045
per acre disturbed " vt 786 ' '334 1320 * - 821'
Total reclamation cost (S) " y .
per ton of coal 712 - .303 . 410" ¢ .387"
per acre disturbed 7,730 * 7,822 7,638 7,019
« percent of minimum price 8.28 5.29 - ' 534 6.22'

loader sizes were calculated through

the production equations of the model.

Bulldozer size was restricted to two op-
tions; 410 and 620 horsepower, and

likewise, scraper size was restricted to
two options, 31 or 44 cubic yards, which

are popular conventional sizes for land

reclamation equipment..Total reclama-
tion cost reported inTable 3 isthe sum of
topsoiling, grading (including recontour-

ing), and revegetation costs. Bonding and

other legal costs are included in cal-
culating the minimum acceptable selling-
price but are not included as part of
reclamation cost as defined for our
purposes.

On a per-acre basis, simu® ited land
reclamation costs are relatively uniform
across regions, ranging Tfrom about
$6,500 to $8,000. On a per-ton basis and
as a percentage of selling price, reclama-
tion costs are much lower in the West
than iIn the East or Midwest due to
significant differences In coal-seam thick-
ness. Costs per acre estimated forArizona
and New Mexico arc among the highest
reported due to the high revegetation
costs for region I0."ff the depth of top-
soil segregated is reduced to six inches
for these states, however, estimated
costs per acre fall to about $6,000. This

would lower reclamation costs by about
70 per ton in Arizona and 100 per ton in
New Mexico, giving mine operators in
these states an even greater cost advan-
tage over their eastern counterparts.
Land reclamation costs estimated by
the model are somewhat sensitive to the
number of acres disturbed per month.
This appears due in large part to equip-

likely to have a proportionately more
significant effect on cost when the
number cf piece.” of equipment iIn use is
small. Although we found no mentio. of
this effect in any of the studies citeo Li
this paper, we presume that, this same
phenomenon occurs in most analyses of
this type, which implies that estimates of
land reclamation costs found in the liter-
ature may be sensitive to the sizes of
mines analyzed.

To investigate the significance of this
effect, we derived conditions for a typi-
cal western mine (10.46" coal-seam, 4&.°.
overburden) at which 200,000 ton incre-
ments in required annua) output are as-
sociated with one-acre “crements in land
area disturbed per month. As with the
simulation analysis reported on Table 3,
we restricted the choice of bulldozers
and scrapers used In reclamation to two
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options and examined the pattern of land
reclamation costs for each reclamation
task with each type of equipment. This
procedure was followed for mining oper-
ations ranging from 5 to 35 acres dis-
turbed permonth (i.e., 1millionto 7 mil-
lion tons ofcoal produced per year). Sen-
sitivity of topsoiling and grading costs to
variations in the number of acres re-
claimed per month are illustrated in Fig-
ure 2 and Figure 3, respectively- The dis-
continuities of the average cost curves in
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<
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both figures occur with successive:

tions to the fleet of land reclaivration—=*
equipment. The second 44-cubic-yard”
scraper, for example, which is needed
when the number of acres reclaimed per”"Sf
month increases from7 to 8, may only be
required for a few hours per week.

though fuel and maintenance costs
functions ofhours of operation, there are-"S
significant Fixed costs associated .withac-"&
quisition and operation of the second
scraper, including the cost of the driver
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FIGURE 2
Variation of u ’'soiling Cost With S~ale of Operation
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who must be paid a full-week’s wage.
Variations in average cos! associated
with this phenomenon are, as antici-
pated, relatively greater when the num-
ber of pieces jf equipment ove; which
the® effect is spread is small. Mini-
mum average cost points attained prior
to addition of each, piece of equipment
do not appear to show any significant
trend with respect to output® Ilevels.
W e conclude from this exercise that top-
soiling costs of approximately $3,500 per

\WIP

acre and grading and recontouring costs.-"
of approximately $2,500 per acre may "
be achievable at various output levels
depending on the points at which dis-
continuities exist under different mining -
conditions. - *

Revegetation costs reported inTable 3 -
display ? more pronounced, relationship _
to total acres reclaimed than do grading
and topsoiling costs. Again this effect iIs
due to iIndivisibilities in equipment
Average costs per acre at the Wyoming
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mine are considerably greater than in
Alabama because precisely the same
equipment is used at both locations.
Equal fixed costs are thus spread over
fewer acres per month in the Wyoming
case. With subcontracting of this task at-
smaller mines, itmay be possible at most
locations, except for the desert South-
west, to achieve revegetation costs in the.
neighborhood of S650 per acre. - "

Land reclamation costs per ton of coal
and minimum acceptable selling prices,
which are reported in Table 4, were cal-
culated on the assumption that with
modest variations in output levels these
standardized topsoiling, grading, and re-
vegetation costs ($3,500, $2,500, and
S650, respectively) could be achieved in
each state, except for those of region 10
for which we assume a revegetation cost
of 51,300 per acre (approximately the
same as that reported for these states iIn
Table 3). Land reclamation costs and
minimum acceptable selling prices so
calculated do not differ substantially
from those reported in Table 3 for most
states. The largest difference occurred
for Ohio where minimum costs were ap-
proximately 15% below those reported in
Table 3.

From both tables 3 and 4 itcan readily =
be seen that simulated land reclamation
costs on a per-ton of coal basis, are con-
siderably higher in the East than in the
West. The average reclamation cost per
ton of coal reported in Tabic 4 is $1,263
for regions 1-4, $2,430 for region 5, and
$.332 for regions 8-11. As a percent of
minimum acceptable selling price, the
averages are 7.9%, 12.5%, and 4.9% re-
“spectively. Because of high coal cxtrac-.
tion costs in region 5, little-new mining
activity is occurring there. This leaves
the major cost comparison to be made
between the eastern states of regions 1-4
and the western states of regions 8-11.

Surfacc-minc coal production data re-

« Land Economics'?”

ported in Table 5 indicate that substantial
tial change iIn mining patterns occurred
between 1977 and 19791 with some west-

em states showing very laige increases in-;3
production while outpu; declined inmost
eastern states. Differences in sulfur and *sil
ash contents have undoubtedly contrib-

uted to these shifts, and scale factors

may have contributed as well._The im-.-rj”g
portance of difference;; in land reclam

lion costs may be quite significant how - ™ “1i8
ever. Costs of land reclamation appear i'w fg
responsible for ncizly a $1 per-ton dif-
ference between the cost of mining

era and western coals, with much of this
difference associated with the controver-

sial topsoiling requirement.
[

SUMMARY AND CONCLUSIONS

This study has estimated land recla-".
mation costs.-in. the neighborhood of.
$6,500 to $8,000 per acre (in 1980 dol-ff"££
lars) for®large:scale,” area mines in the
United States. This estimate is higher _,ftv
than those found iIn most previous
studies, a difference which we attribute
primarily to differences in the definition
of the cost of reclamarion. Our estimates
include opportunity costs and indirect
effects of taxes, secondary equipment
requirements, and royalties in calculat-’rr v;
ing the effect of land reclamation activi-
ties on the minimum acceptable selling.”;£"A<r|
price of surface mined coal. We maintain
that other studies that fail to consider”&J
such nondircct costs tend to underesti™t=|
mate costs of land rcclam \tion.

We have also found that reclamation”™!/!
costs may be infiuenccd by equipment
selection and size. Labor and equipmenl _y™j
indivisibilities may result in excess.ca”*£g*“
pacityundercertaincircumstances, affeefc~za
ing estimates of the cost of land rccla-j£*dl|
We found that topsoiling arid®iy™™*
costs totaling approxiinatelyvrts™.

mation.
grading



Land Reclamation Costs When Standardized Costs per ACM are Assumed

Region .

Topsoiling Cost fS)
per ion of coa
Grading cost (S
per fon of con.
Revegetation cost (9)
per lon ot conl
Total reclamation cost (5)
per ion of coal
Minimum acceptable
selling Frlce
Total rec amanon cost ()
percent of minimum
price : -

Ohio
1

65
M1
115
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43

125
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vani hama
1 3
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-8 [t
15 J7
i 1812

lllin-
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TABLE 4;
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TABLE 5 '

Surface Mine Production
Bituminous Coal and Lignite

Production

(thousand short tons)

1979 1977 . - %

Change
Alabama 15,682 14.949 4.9
Arizona 11,389 11.059 3.0
Colorado- 1 12.259 ' 7,704 ' 59.1
Ilinois 26,844 24.082 115
Indiana 26,669 m 27.294 - 23
Kcnhickv . 73,108. 84590 . -13.6
Missouri 6,487 6,366 1.9
Montana 32.451 27,226 19.2
New Mexico 14,203 10,343 " 37.3
North Dakota 14,963 < «12,028 24.4
Ohio 29.825 33.742 - 116
Oklahoma 4.781 5,978 e = =- 20.0
Pennsylvania 45,816 46,266 =« - 01
Texas " *  26.634 15,865 67.9
Virginia 8.495 14,567 -41.7
Washington 5.050 5,057 - 01
West Virginia 21.141 21,924 - 36
Wyoming 71.093 45,378 56.7
Total U.S. 455978 425,394 7.2

Sourer; U.S. Department of Energy, Energy Information

Administration

$6,000 per acre were achievable under a
wide range of mining conditions, and we
suggest that this estimate may be more
realistic than those obtained for indi-
vidual mining sccnar”is.

Our regional reclamation cost analysis
indicates that the minimum acceptable
selling price of coal is more greatly af-
fected by federal land reclamation re-
quirements in the East and Midwest than
in the Far West, due to. significant .dif-
ferences in coal-seam thickness. This
cost impact may be a factor contributing
to current shifts in regional mining pat-
terns. Our study also -reveals the
significant share of total reclamation cost
that is associated with topsoiling opera-
tions. Costs of removing and replacing

Land Economics*

-/ f

topsoil appear to econstitute approxi-*g
mately 5%0% of total reclamation cost”sil
when one foot of topsoil is segregated.”™"
Given the significance of this effect, it

not surprising that many mine operators-

have resisted compliance with the to

soiling provisions of the federal regu-°SS
lations, In a future study we plan to focus® .~gi
on the topsoiling question in particular,4p]|]||
analyzing .whether itmay be possible to
attain the same or greater environmental gifej
benefits at lower cost through a reduction
in the an»ount®of topsoii segregated
coupled with an increase in erosion con-
trol, land management, or revegetation
measures.

As a fimal comment, wc would-like
emphasize that our estimates are based
on current surface mining techniques -
which utilize standard, construction in-
dustry machinery foF land reclamation =
operations. Given the strong market in-", m
centives to minimize the cost of com- * y» —
pliance with land reclamation regu-
lations, entirely new surface mining
practices or forms of equipment may
emerge. Our experience is, however, that
mine operators seem to regard current
land reclamation equipment and prac-
tices as proven, reliable, and relatively
cost effective and do not anticipate radi-
cal changes in teclmiquc in the near fu-
ture.

iggsc
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