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The Committee on RESOURCES_____________________ has had SB 84___________

processing of permits by atate agencies and approval of Alaska coastal 
managemant programs; establishing Permit Reform Commission

under co ns ide ra t ion  and (a m a jo r i t y  of  the committee) ( the committee) 
repor ts  i t  back with the fo l low ing  recommendations:
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Hea r i ng
SB 226 An Act  -i t o  She mi n i ng l o an  f und .
SB 8*1 An Act  r e l a t i n g  t o  t he p r o c e s s i n g  o f  p e r m i t s  by

s t a t e  agenc i e s .
P h i l  H o i d s w o r t h , A l a s k a  Mi ne r s  A s s o c i a t i o n ,  t e s t i f i e d  in 
f a v o r  o f  SB 2 2 6 . !!c s ugge s t ed  an amendment :  page 1,  l i n e
2/» d e l e t e  "manage r  o f  a b u s i n e s s "  and i n s e r t  " i n  t he mi n i ng  
i n d j s t r y " .
Sha r on T r a y l o r , D i r e c t o r  D i v i s i o n  o f  Bu s i n e s s  Loans ,  Depa r tment  
o f  Commerce and Economi c Deve l opmen t ,  s t a t e d  t h a t  she woul d 
l i k e  t o  see some l anguage  added t o  t he B i l l  in S e c t i o n  
r e g a r d i n g  r e f i n a n c i n g .
S e n a t o r  r t u r g u 1ews k 1 , moved f o r  t he  a d o p t i o n  o f  t he f o l l o w i n g  
amendmen t s :

Page 1,  l i n e  lA,  d e l e t e  "mor e  t han"
Page 1,  l i n e  15,  d e l e t e  "mo r e "
Page 1, l i n e  16,  d e l e t e  " t h a n "
Page 2,  l i n e  9 - 1 0 ,  add a new s en t e nce  "No more
t han A 9$ o f  t he  o r i g i n a l  l o an  can be used f o r
r e f i n a n c i n g  unde r  t i l l s  s e c t i o n . "



SENATE  RESOURCES  C OMM I T T E E
M a r c h  30,  1981
P a g e ;  2

S e n a t o r  F i s c h e r , m o v e d  f o r  t h e  a d o p t i o n  o f  t h e  f o l l o w i n g  
a m e n d m e n t :

P a g e  2,  b e t w e e n  l i n e s  56 i n s e r t ;  "AS 2 7 . 0 9 . 0 4 0  (d)  
d e l e t e  m o n t h l y  b a s i s "  a n d  i n s e r t  " a t  l e a s t  a n n u a l l y . "

S e n a t o r  M u l c a h y  p u t  f o r t h  t h e  m o t i o n  t o  m o v e  SB 226 a s  a 
C o m m i t t e e  S u b s t i t u t e  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

J e a n  K l i n e , A l a s k a  C h a p t e r ,  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s ,  
s t a t e d  t h a t  t h e  A s s o c i a t i o n  u r g e s  p a s s a g e  o f  SB 84 . S h e
s t a t e d  t h a t  s o m e t i m e s  t h e  s m a l l e s t  c o n s t r u c t i o n  p r o j e c t  c a n
d e l a y e d  because- o f  p e r m i t s .  SB 8*; w i l l  h e l p  e l i m i n a t e  t h e  
u n n e c e s s a r y  d e l a y s .

T h e  C o m m i t t e e  w a s  b r i e f e d  by  s t a f f  o n  t h e  d r a f t  CSSB 84.

T h e  C o m m i t t e e  w a s  a d j o u r n  d a t  2 : 35 p . m .



SOHIOJ SOHIO ALASKA PETROLEUM COMPANY
3111 ” C "  STREET 

ANCHORAGE , ALASKA

TELEPHONE (907) 265-0000 

MAIL: POUCH 6-612
Legal Departm ent a n c h o r a g e ,  A l a s k a  99r 02

Ap r i l  16 ,  1981

Senator  Be t tye Fahrenkamp 
Chairman, Senate Resources Committee 
Pouch V
Juneau,  AK 99811

Re: Hear ings o f  Ap r i l  1 ,  1981 on SB 84
Dear Senator  Fahrenkamp:
In the test imony I  gave to your Committee on SB 84 ,  on the Governor ' s  new 
"uni form p rocedura l  r e g u l a t i o n s " ,  and on the sub j e c t  o f  r e g u l a t o r y  re form 
in ge ne r a l ,  I  promised to supply you with s e ve r a l  t h i ngs .  I  apo l og i ze  f o r  
the de l ay  in r ep l y i ng ;  however,  I  was out  o f  the S ta te  dur ing the l a s t  week.
1 ) I  have at tached "The Saga o f  Sag 7 and 8 " ,  a working paper developed
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u y  U U L  U U V C  t I UltCIi L. n u a i l O  u n i t e  U U  O C  U  t u i  1 t l l C  C I I U J . l v ;  i c t w i u  U J L  V

mi t t i ng  f rom beginning to end o f  a Beau f o r t  Sea e xp l o r a t i o n  w e l l .  This
paper se t s  f o r t h  wi th s p e c i f i c i t y  the complex bur eauc r a t ic  i n t e r a c t i o n s  
which occur r ed ,  and the de l ays  they caused. As I  s t a t ed  a t  the hea r ing ,  no 
a c t i v i t y  which occurs  on the North Slope i s  ever  r o u t i n e .  However, the 
s o r t  o f  i n t e r a c t i o n s  which occur red here ,  whi l e not e x a c t l y  dup l i ca ted  
each time with r espec t  to each program e i t h e r  on o r  o f f s h o r e ,  a re becoming 
t y p i c a l  o f  the s o r t s  o f  problems Sohio and o t he r  o i l  companies face in 
developing l e a se s  obta ined from the S ta te .  This i s  p a r t i c u l a r l y  the case 
with respect  t o  o f f s h o r e  l e a s e s ,  al though the s o r t s  o f  d e l ays  faced here
a l s o  apply to onshore l e a s e s .  As I  mentioned a t  the hea r ing ,  these s o r t s
o f  d e l a y s ,  on a somewhat sma l l e r  s c a l e ,  o f t e n  occur in developments wi th in 
the Prudhoe Bay F i e l d .  As I mentioned,  they seem t o  r e s u l t  more from 
d i s o r d e r  in  admin i s t r a t i ve  s t r u c t u r e  than f rom any o the r  reason— o f t en  an 
agency o f  the S ta te  ev a l ua te s  a p r o j e c t  three separate t imes 1 I  apo l og i ze  
again f o r  the de l ay  in  supplying those ma t e r i a l s  t o  you, but as I  s ta t ed a t  
the hea r ing ,  the t imes s e t  f o r t h  in t h i s  document were i n c o r r e c t  in the 
prev ious d r a f t .  They are c o r r e c t  in t h i s  d r a f t .
2) You a l s o  requested in my op in i on ,  as a l awyer ,  on the p o t e n t i a l  
impacts on the l awfu lness  o f  permi ts which the procedures s e t  f o r t h  in 
SB 84 p rov ide .  In g e ne r a l ,  i n the i n t e r e s t s  o f  speedy i ssuance o f  pe rmi t s ,
they prov ide f o r  avoiding what i s  r e f e r r e d  to as " adm in i s t r a t i v e  ex ­
haus t ion " ,  and r a t he r  going immediately t o  Cour t ,  and in a separa te



Senator Fahrenkamp
Page 2
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procedure ,  f o r  automat ic i ssuance o f  delayed pe rmi t s .
Whi le no doubt ,  you have heard and w i l l  cont inue t o  hear va ry ing op in i ons  
on t h i s  mat te r  f rom l awyers  represent ing v a r i o u s  i n t e r e s t s ,  my pe r sona l  
f e e l i ng  i s  tha t  these i s sues  have been somewhat blown ou t  o f  p r opo r t i o n .  I  
do not  be l i e ve  t h a t  s i g n i f i c a n t  d i s r up t i on s  w i l l  occur f rom e i t h e r  f a c e t  o f  
the problem.  For i n s t ance ,  as t o  automatic i f s u ance ,  r egu l a t i o n s  o f  any 
a f f e c t ed  department o r  o f  an amended p ro v i s i o n  c f  the s t a t u t e  cou ld provide 
f o r  presumption o f  r e g u l a r i t y  and v a l i d i t y  t o  the permi t  by p rov id i ng  t h a t  
any f a c t  conta ined in the record as i t  ex i s t ed  a t  the t ime o f  the automat ic 
issuance o f  the permi t  would be determined i n  f a vo r  o f  the app l i c an t .  This 
prov ides  an adequate record f o r  review.  Moreover ,  as t o  d i s r up t i on s  tha t  
would occur f rom a f a i l u r e  to exhaust admin i s t r a t i ve  remedies,  I  do not  
be l i e ve  the problem i s  a severe  one.  Whi le i t  i s  a ques t ion o f  t a c t i c s  f o r  
each i nd i v i dua l  permi t  app l i c an t  as to  whether he wishes t o  pursue h i s  
fo rma l  o r  i n f o rma l  appeal  r i g h t s  in a depar tment ,  or  rush o f f  t o  Cour t ,  
c e r t a i n l y  the opt i ons  should be there f o r  him to e xp l o r e .
One should keep in mind t h a t  both automatic i ssuance and the avoidance o f  
l engthy admin i s t r a t i ve  appea l s  are key e lements o f  r e g u l a t o r y  r e f o rm—  
wi thout  an automat ic issuance p ro v i s i on ,  f o r  i ns tance ,  t he re  i s  no 
enforcement o f  the time l i m i t a t i o n s — that  i s  t o  say ,  they cou ld be ignored 
in a wholesa le f ashion wi thout  any s t r i c t u r e  being plac<'d upon the 
department tha t  i s  doing so .  And wi thout speedy r e s o r t  t o  Cour t ,  an agency 
could provide l engthy  appea ls procedures t o  d e f e a t  any requi rement o f  
t ime l y  issuance.
I f  the :e i s  anything f u r t h e r  I  can do f o r  you,  p l ease do not h e s i t a t e  to  
c a l l  o r  w r i t e .

/James D. L inxwi l e r  
I s
cc: Committee Members



THE SAGA OF SAG 7 AND 8  

-  A C a se  H i s t o r y  o f  R e g u l a t o r y  C o n f u s i o n  and D e l a y s  -

S o h i o  A l a s k a  P e t r o l e u m  Company 
A n c h o r a g e ,  A l a s k a

A p r i l  2 ,  1 98 1



T H E  S A G A  O F  SAG 7 A N D  R 
- A C a s e  H i s t o r y  of R e g u l a t o r y  C o n f u s i o n  and D e l a y s  -

S o h i o  A l a s k a  P e t r o l e u m  C o m p a n y  s u b m i t t e d  a p p l i c a t i o n s  o n  F e b r u a r y  
20, 1980 for two e x p l o r a t o r y  we l l s ,  Sag D e l t a  Nos. 7 and 8 , to be d r i l l e d  
in the B e a u f o r t  Sea d u r i n g  the w i n t e r  of 1980-81. P r i o r  to that date, S o h i o  
m a d e  the f i r s t  of m a n y  p r e s e n t a t i o n s  to F e d e r a l  a n d  S t a t e  a g e n c i e s  and the 
N o r t h  S l o p e  B o r o u g h  o n  the w e l l s  and on the r e s u l t s  of a m i l l i o n - d o l l a r  s t udy 
of d r i l l i n g  m u d  and c u t t i n g s  w h i c h  sho w e d  th a t  t h e y  c o u l d  be s a f e l y  d i s p o s e d  
o f  on the ice in the B e a u f o r t .  As a p o s s i b l e  a l t e r n a t i v e  to p u t t i n g  m u d  and 
c u t t i n g s  o n  the sea ice, S o h i o  p r o p o s e d  c o n s t r u c t i n g  a m u d  su m p  at the E a s t  
D o c k  for m u d  and c u t t i n g s  d i s p o s a l .

In the e l e v e n  m o n t h s  f o l l o w i n g  the F e b r u a r y  20th a p p l i c a t i o n  date, 
S o h i o  was m i r e d  in p e r m i t  h a s s l e s  and r e c e i v e d  c o n f l i c t i n g  p e r m i t  s t i p u­
la t i o n s  f r o m  s e p a r a t e  a g e n c i e s  l e a ving the c o m p a n y  in an u n t e n a b l e  o p e r a t i n g  
p o s i t i o n  (see, for e x a m p l e ,  C h a r t  1 ) . The p r o b l e m s  e v o l v e d  l a r g e l y  f r o m  the 
G o v e r n o r ' s  C Z M  c o n s i s t e n c y  r e v i e w  p r o c e s s  as i m p l e m e n t e d  by  the D i v i s i o n  of 
P o l i c y  D e v e l o p m e n t  and P l a n n i n g ,  from the C o r p s  of E n g i n e e r s  r e v i e w  pr o c e s s ,  
and from t h e i r  int e r f a c e .  W h i l e  the p e r m i t  p r o c e s s  w a s  o n g o i n g ,  s i g n i f i c a n t  
s u m s  of m o n e y  had a l r e a d y  b e e n  c o m m i t t e d  for e q u i p m e n t  and o p e r a t i o n s ,  and 
it was u n c e r t a i n  as to w h e t h e r  S o h i o  w o u l d  ever g e t  the r e q u i r e d  p e r m i t s  and 
w h e t h e r  the s t i p u l a t i o n s  i m p o s e d  w o u l d  even a l l o w  o p e r a t i o n s  to p r o c e e d  from 
a p r a c t i c a l  v i e w p o i n t .  It w a s  not u n til four d a y s  b e f o r e  d r i l l i n g was to 
c o m m e n c e  in the Sag D e l t a  a r e a that a l 1 the req u i r e d p e r m i t s  w e r e  f i n a l ly 
in hand (see C h a r t  2 ) .

The Saga  o f  Sag 7 and 8  i s  r e p r e s e n t a t i v e  o f  t h e  k i n d s  o f  p r o b l e m s  
o i l  c o m p a n i e s  f a c e  i n  A l a s k a ,  p a r t i c u l a r l y  on  t h e  N o r t h  S l o p e ,  when t r y i n g  
t o  d r i l l  e x p l o r a t o r y  w e l l s  o r  d e v e l o p  a f i e l d ,  a f t e r  h a v i n g  p a i d  b i l l i o n s  
o f  d o l l a r s  t o  t h e  S t a t e  and F e d e r a l  g o v e r n m e n t s  f o r  e x p l o r a t i o n  and 
d e v e l o p m e n t  r i g h t s .  The h o s t  o f  p r o b l e m s  c an  be s e p a r a t e d  i n t o  t h r e e  m a j o r  
a r e a s :  ( 1 ) t h e  g o v e r n m e n t ' s  f a i l u r e  t o  c l e a r l y  d e f i n e  t h e  m a j o r  p u r p o s e  o f  
an o i l  and g a s  l e a s e ;  ( 2 ) m u l t i p l e  r e v i e w s  by t h e  same a g e n c i e s  on  t h e  same 
p e r m i t  and m u l t i p l e  d e l a y s  b e i n g  t h e  o r d e r  o f  t h e  d a y ;  and ( 3 )  t h e  i m p o s i t i o n  
o f  a r b i t r a r y  s t i p u l a t i o n s  b o t h  beyond  t h e  a g e n c y ' s  s c o p e  o f  a u t h o r i t y  and 
w i t h  no r a t i o n a l e  g i v e n .  W h i l e  t h e r e  a r e  o t h e r  p r o h l e m  a r e a s ,  t h e s e  t h r e e  
c omb in e  t o  c r e a t e  a web o f  u n c e r t a i n t y  and c o n f u s i o n  t h a t  i s  n o t  o n l y  c o s t l y  
t o  t he  c o m p a n i e s  b u t  a l s o  t o  t h e  c o n sume r  and t o  t h e  N a t i o n .  W i t h  t h e  m i d -  
1 9 8 0 s  d e c l i n e  o f  t h e  P r u d h o e  Bay f i e l d  p r o d u c t i o n ,  and w i t h  t h e  many n e t  
p r o f i t  l e a s e s  i s s u e d  by t h e  S t a t e  i n  t h e  Decembe». 1 9 7 9  B e a u f o r t  S ea  L e a s e  
S a l e ,  t h e  r e g u l a t o r y  web may p r o v e  v e r y  c o s t l y  t o  t h e  S t a t e  o f  A l a s k a  a s  
we l  1 .

The o v e r a l l  p r o b l e m  f a c i n g  t h e  c o m p a n i e s  i n  t h e  n o rm a l  p e r m i t  p r o c e s s  
- -  and e s p e c i a l l y  in t h e  C o a s t a l  Zone Management  c o n s i s t e n c y  d e t e r m i n a t i o n s  
- -  r e l a t e s  t o  t h e  a m b i g u i t y  s u r r o u n d i n g  t h e  h i g h e s t  and b e s t  u s e  o f  an o i l  
and g a s  l e a s e .  The P r u d h o e  Bay  f i e l d ,  f o r  e x a m p l e ,  a p p e a r s  t o  be t h o u g h t  
o f  by some e n v i r o n m e n t a l  a g e n c y  p e r s o n n e l  a s ,  p r i m a r i l y ,  a w i l d l i f e  h a b i t a t  
wh i ch  mus t  be k e p t  p r i s t i n e .  I n d u s t r y  s e e k s  t o  p r o t e c t  t h e  n a t u r a l  
e n v i r o n m e n t  a t  P r u d h o e  Bay  b u t  d o e s  c o n s i d e r  t h e  p r o d u c t i o n  o f  o i l  f r o m  t h a t  
f i e l d  a s  t h e  h i g h e s t  u s e  f o r  t h e  a r e a .  S i m i l a r l y ,  B e a u f o r t  Sea  l e a s e s  seem 
t o  be c o n s i d e r e d  by some a s  i n a p p r o p r i a t e  i o r  e x p l o r a t i o n  and d e v e l o p m e n t .  
W h i l e  e n v i r o n m e n t a l  v a l r . s  a r e  h i g h  p r i o r i t i e s  i n  t h e s e  a r e a s  and a r e



s t u d i e d  in d e p t h  p r ior to a l e a s e  sale, the g o v e r n m e n t  n e e d s  to c l a r i f y  in 
w r i t i n g  to all a g e n c i e s  and to all e n t i t i e s  i nvolved in the p e r m i t t i n g  
p r o c e s s  that, on c e  oil and gas l e a s e s  are sold, the p r i m a r y  p u r p o s e  of t h o s e  
l e a s e  a r e a s  is oil and gas e x p l o r a t i o n  and p r o d u c t i o n ,  and that this p r i m a r y  
p u r p o s e  r e q u i r e s  e x p e d i t i o u s  p e r m i t  a p p l i c a t i o n  h a n d l i n g  and c o s t - e f f i­
c i e n t  o p e r a t i o n s  as well as e n v i r o n m e n t a l  p r o t e c t i o n .

S e c o n d ,  m u l t i p l e  h a n d l i n g  of the s a m e  p e r m i t  a p p l i c a t i o n  by  g o v e r n­
m e n t  a g e n c i e s  sh o u l d  be e n ded as its c h i e f  r e s u l t  is c o n f u s i o n  and d e l a y  
a f t e r  d e l a y  (see C h a r t  3). T h e  A l a s k a  D e p a r t m e n t  of Fish and Game, for
e x a m p l e ,  has the o p p o r t u n i t y  to m a k e  c o m m e n t s  on  the same p r o j e c t  two t i mes
—  w i t h  two a d d i t i o n a l  o p t i o n a l  t imes p o s s i b l e  as well. T h e  A l a s k a
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  h a n d l e s  p e r m i t s  for the same
p r o j e c t  a m i n i m u m  of t h ree times. T h e  D i v i s i o n  of  P o l i c y  D e v e l o p m e n t  and 
P l a n n i n g  h a n d l e s  c o n s i s t e n c y  r e v i e w s  for the same p r o j e c t  twice, s e e k i n g  
i n p u t  f r o m  the D e p a r t m e n t  of Fi s h  and Game, the D e p a r t m e n t  of E n v i r o n m e n t a l  
C o n s e r v a t i o n  and o t h e r  S t a t e  a g e n c i e s ,  f u r t h e r  c a u s i n g  d u p l i c a t i o n  and 
d e l a y .

I n  t h e  c a s e  o f  Sag 7 and 8 , t h e  p r o c e s s  was s l ow e d  by  a number  o f  
f a c t o r s  r e l a t i n g  t o  m u l t i p l e  c o n s i d e r a t i o n s  by a g e n c i e s  o f  p e r m i t s  f o r  t h e  
same p r o j e c t .  The d u p l i c a t i o n  b a s i c a l l y  a r i s e s  b e c a u s e  t h e  S t a t e  r e g u l a t e s  
o i l  and g a s  o p e r a t i o n s ,  t h e  C o r p s  o f  E n g i n e e r s  d u p l i c a t e s  t h i s  p r o c e s s ,  and 
t h e n  o b t a i n s  comments  f r o m  t h e  S t a t e .  C o n f u s i o n  a r i s e s  b e c a u s e  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  t h e  body  i s s u i n g  S t a t e  p e r m i t s ,  d o e s  n o t  
make c omment s  t o  t h e  C o r p s  a s  p a r t  o f  i t s  p e r m i t  p r o c e s s .  T h i s  i s  d o n e ,  i n  
an e n t i r e l y  s e p a r a t e  p r o c e s s ,  by t h e  D i v i s i o n  o f  P o l i c y  D e v e l o p m e n t  and 
P l a n n i n g .  The D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  comment s  t o  t h e  
C o r p s  i n  a t h i r d  p r o c e s s .

I n  t h e  c a s e  o f  Sag 7 and 8 , t h e  e n t i r e  C o r p s  o f  E n g i n e e r s  p r o c e s s  f r o m  
b e g i n n i n g  t o  end t o o k  3 3 0  d a y s ,  i n c l u d i n g  t h e  t im e  i t  t o o k  t o  o b t a i n  
amendmen ts  t o  t h e  o r i g i n a l  p e r m i t  wh i ch  we r e  n e c e s s a r y  t o  a l l o w  o p e r a t i o n s  
t o  p r o c e e d .  T h i s  t im e  d e l a y  was t h e  r e s u l t  i n  p a r t  o f  t h e  a c c u m u l a t i o n  o f  
d e l a y s  i n  t h e  S t a t e  comments  t o  t h e  C o r p s  - -  1 00  d a y s  f o r  a S t a t e  CZM 
c o n s i s t e n c y  r e v i e w ,  124  d a y s  f o r  t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a ­
t i o n ' s  w a t e r  q u a l i t y  c e r t i f i c a t i o n ,  e t c .  T h e s e  d e l a y s  a r e  p a r t i c u l a r l y  
i n a p p r o p r i a t e  b e c a u s e  t h e  S t a t e  a g e n c i e s  i n v o l v e d  had a l r e a d y  commented on 
t h e  S t a t e  p e r m i t s  c o v e r i n g  t h e  p r o j e c t ,  t h r o u g h  t h e i r  r e s p o n s e s  t o  t h e  
D i v i s i o n  o f  M i n e r a l s  and En e r g y  M an ag emen t ' s  r e q u e s t  f o r  c ommen t s ,  and t h u s  
a s e p a r a t e  r e v i e w  f o r  t h e  C o r p s  was u n n e c e s s a r y .

I n  t h e  c a s e  o f  t h e  E a s t  Dock mud sump p e r m i t ,  r e q u i r e d  i n  c o n n e c t i o n  
w i t h  t h e  Sag D e l t a  w e l l s ,  t h e  D i v i s i o n  o f  P o l i c y  D e v e l o p m e n t  and P l a n n i n g  
r e q u e s t e d  f r o m  t h e  C o r p s  o f  E n g i n e e r s  —  and was g r a n t e d  —  s e v e n  s t r a i g h t  
1 5 - d a y  e x t e n s i o n s  t o  t h e  comment  p e r i o d  w i t h  no r a t i o n a l e  g i v e n ,  e x c e p t  t h a t  
" f u r t h e r  s t u d y "  was n e e d e d .  T h a t  amoun t s  t o  1 0 5  d a y s  o f  d e l a y  i n  a p r o c e s s  
t h a t  e v e n t u a l l y  t o o k  190 d a y s  t o  c o m p l e t e .  The C o r p s  o f  E n g i n e e r s  r e q u i r e d  
t h e  D i v i s i o n  o f  P o l i c y  D e v e l o pm e n t  and P l a n n i n g ' s  r e v i e w  t o  a c t  on  t h e  C o r p s  
p e r m i t .  As a r e s u l t  o f  S t a t e  d e l a y s ,  i t  t o o k  t h e  C o r p s  2 25  d a y s  t o  p r o c e s s  
i t s  p e r m i t .

The  t h i r d  p r o b l e m  i s  w e l l  i l l u s t r a t e d  by C h a r t  1 .  Even t h o u g h  o n -  
i c e  d i s p o s a l  a p p l i c a t i o n s  had been f i l e d  i n  F e b r u a r y ,  1 9 8 0 ,  a s  o f  l a t e  
O c t o b e r ,  S o h i o  s t i l l  f a c e d  c o n f l i c t i n g  r e s p o n s e s  e m a n a t i n g  f r o m  d i f f e r e n t



a g e n c i e s  and t h e  N o r t h  S l o p e  B o r o u g h  as  t o  w h e t h e r  o r  n o t  mud and c u t t i n g s  
d i s p o s a l  c o u l d  be h a n d l e d  a s  p r o p o s e d  by  t h e  c ompany .  The r e a s o n  why i t  
m i g h t  be a c c e p t a b l e  a t  one  w e l l  l o c a t i o n  and n o t  on  a n o t h e r  was n e v e r  g i v e n  
and i s  an e x am p l e  o f  t h e  k i n d  o f  a r b i t r a r y  d e c i s i o n - m a k i n g  t h a t  i s  a f a i r l y  
r o u t i n e  o c c u r r e n c e  on  p e r m i t  a p p l i c a t i o n  h a n d l i n g  by S t a t e  and F e d e r a l  
a g e n c i e s .  F u r t h e r ,  a p p r o p r i a t e  p e r m i t s  had s t i l l  n o t  been i s s u e d  f o r  t h e  
E a s t  Dock  mud sump.  P e r m i t  a p p l i c a t i o n s  had been  f i l e d  A p r i l  3 ,  1 9 8 0  w i t h  
t h e  i n t e n t i o n  o f  b u i l d i n g  t h e  sump i n  t h e  summer s o  t h a t  i t  c o u l d  be r e a d y  
f o r  t h e  w i n t e r  d r i l l i n g  p r o g r a m .  The C o a s t a l  Zone Management  c o n s i s t e n c y  
e x t e n s i o n s ,  d e s c r i b e d  p r e v i o u s l y ,  w e r e  a m a j o r  r e a s o n  f o r  t h e  h o l d - u p .  
T h u s ,  a s  o f  l a t e  O c t o b e r ,  1 9 8 0  S o h i o  s t i l l  was u n s u r e  i f  i t  c u u l d  p r o c e e d  
w i t h  e x p l o r a t i o n  i n  t h e  B e a u f o r t  S e a  i n  t h e  w i n t e r  o f  1 9 8 0 - 8 1  o r ,  i f  d r i l l i n g  
c o u l d  commence ,  w h e r e  t h e  mud and c u t t i n g s  c o u l d  Le d i s p o s e d  o f .  A l l  t h i s  
was d e s p i t e  S o h i o ' s  e f f o r t s  i n  m e e t i n g  w i t h  h i g h  l e v e l  a d m i n i s t r a t o r s  i n  
J u l y  t o  a l e r t  them t o  t h e  p r o b l e m s  t h e  c ompany was a l r e a d y  e x p e r i e n c i n g  i n  
t e r m s  o f  d e l a y  'd c o n f u s i o n  w i t h  t h e  Sag 7 and 8  p e r m i t  a p p l i c a t i o n s .  A g a i n ,  
i t  was n o t  un .  f o u r  d a y s  b e f o r e  d r i l l i n g  was t o  commence i n  t h e  Sag D e l t a  
a r e a  t h a t  a l l  t i . a  r e q u i r e d  p e r m i t s  we r e  f i n a l l y  i n  hand ( s e e  C h a r t  2 ) .



Ch art 1 STATUS OF M UD  & CUTT rNGS DI S PO S A L  - EX PLO RA T IO N  JEL^-S

■ - -............. "i
SAG 5 ( E a s t  Dock  

mud sump)
SAG 7 SAG 8 CHALLENGE ISLAND

C o r p s  o f  E n g i n e e r s NO NO NO No J u r i s d i c t i o n

D e p a r t m e n t  o f  E n v i r o n ­
m e n t a l  C o n s e r v a t i o n YES YES NO YES

N o r t h  S l o p e  B o r o u g h NO* YES** YES** NO

E n v i r o n m e n t a l  P r o t e c t i o n  
Agency No J u r i s d i ­

c t i o n
NO*** NO*** NO* * *

A NO: Use N o r t h  S l o p e  B o r o u g h  f a c i l i t y  - -  y e t  t o  be b u i l t
* *  YES:  b u t  c a n  o n l y  dump s m a l l  q u a n t i t y  - -  wha t  a b o u t  t h e  r e s t ?
* * *  NO P e r m i t :  Agency  t o o  b u s y .

SOHIO ALASKA PETROLEUM COMPANY S t a t u s  a s  o f  O c t o b e r  2 8 ,  1 9 8 0 :  O n - i c e
d i s p o s a l  a p p l i e d  f o r  on F e b r u a r y  2 1 ,  
1 9 8 0 .  E a s t  d o c k  mud sump o p t i o n  
a p p l i e d  f o r  on  A p r i l  3 ,  1 9 8 0 .



THE SAGA OF SAG #7 AND #8 .

A g e n c y  A c t i o n s  on S o h i o  P er m i t  A p p l i c a t i o n s  for Sag D e l ta  W e l l s  87 and #8

P E R M I T

D M E M  Lease O p e r a t i o n s

N S B  P e rm i t  (Plan of Operations)

St a t e  P e r m i t  to Drill - AOG C

D PDP C o n s i s t e n c y  Rev i e w

D E C  W a s t e  Di s p o s a l  (Sag #7 Only) 

A mend e d  for 87 & 88

C o r p s  Permit

Letter to C o r p s  to m o d i f y  M & C  Stips 

C o r p s  pe rm i t  (amended)

N PDES Pe r m i t - ERA

D E C  W a t e r  Q u a l i t y  C e r t i f i c a t i o n

W ater Ri g h t s Pe r m i t  - DN R

M & C  ST I P S*

A l l o w s  M & C

De n i e s  M & C

A l l o w s  M & C  

A l l o w s  M&C

D A T E  A P P L I E D  

2-20-80 

2-20-80 

1 0 - 14-80 

2-20-80 

2 -20-80

2-20-80

1 2 - 30-80

2-20-80

5-6-80

2-20-80

2-20-80

T I M E  R E Q U I R E D * *

141 day s

197 days

9 days

100 d ays

203 days 

330 d a y s

131 d ays

330 days 

217 d ays 

124 days 

55 d a y s

D A T E  I S S U E D  

7 - 1 0 - 80

9-4-80

1 0 - 2 3- 8 0

5 -30-80

9 - 1 0 - 80  (Sag 7 only) 

1 - 1 6 - 81  (Sag 7 & 8)

6-30-80

1-16-81

1 2-9-80

6-23-80

4-15-80

E A S T  DOCK M U D  SUM P

D E C  W ater Q u a l i t y  C e r t i f i c a t i o n

T h r e e  A d d i t i o n a l  S t i p u l a t i o n s  Added

D PDP C o n s i s t e n c y  Re v i e w

C o r p s  Per m i t (Alxows M&C)

4-3-80

4-3-80

4-3-80

130 day s 

190 day s

195 days

225 days

8-11-80

10 - 10-80

10 - 15-80

1 1 - 1 4- 8 0

*Mud and c u t t i n g s  d i s p o s a l  stipulations. 

**Time r eq uired numb er s  are c u m u l ative.



Chart 3

O I L  AND GAS DR ILL ING OPERATIONS

PERMIT TO 
DR ILL

ANADROMOUS 
F I SH  PROTECTION

PLAN OF 
OPERATION

WETLANDS
CONSTRUCTION

CONSISTENCY WATER CROSSING
DEPERMINATION QUALITY NAVIGABLE

WATERS

AOGCC ADF&G DMEM
ADF&G

ADEC
DFLWM

OPERATIONAL
INSPECTIONS

DOSH

COE
USF&WS
NMFS
EPA

DPDP

NSB

DPDP
ADF&G

ADEC
DNR

ADEC USCG
USF&WS
NMFS

EPA

ADF&G
COE

DHSS PUBLIC
NOTICE

PUBLIC
NOTICE



THE SAGA OF SAG 7 AND 8  

-  A C a se  H i s t o r y  o f  R e g u l a t o r y  C o n f u s i o n  and D e l a y s  -

D a t e
2 - 1 1 - 8 0

2 - 2 0 - 8 0
2 - 2 2 - 8 0

Day

1

3

3 - 1 7 - 8 0  27
4 - 3 - 8 0  44

4 - 2 1 - 8 0 62

5 - 1 4 - 8 0

5 - 3 0 - 8 0

85

100

6-2-80 104

E v e n t
S o h i o  makes  p r e s e n t a t i o n  t o  a l l  a g e n c i e s  and N o r t h  
S l o p e  B o r o u g h  (NSB) on m i l l i o n - d o l l a r  mud and c u t ­
t i n g s  s t u d y .
S o h i o  s u b m i t s  a p p l i c a t i o n s  f o r  Sag 7 and 8 .
DMEM i n f o r m s  a g e n c i e s  t h a t  d e a d l i n e  f o r  r e s p o n s e  t o  
a p p l i c a t i o n s  i s  3 - 1 7 - 8 0 .  DNR w i l l  a s sume  t h a t  no 
r e s p o n s e  by 3 - 1 7 - 8 0  means  a g e n c y  a p p r o v a l  i s  g r a n t ­
ed .
The DMEM d e a d l i n e  p a s s e s .  No r e s p o n s e .
ADF&G' s G a r y  M i l k e  w r i t e s  t h e  C o r p s  t o  r e q u e s t  t h a t  
a l l  B e a u f o r t  l e a s e  s a l e  s t i p u l a t i o n s  be p l a c e d  on t h e  
p e r m i t s .  (DMEM i s  n o t  c o p i e d  on t h e  l e t t e r . )
The same d a y ,  M i l k e  f i n a l l y  r e s p o n d s  t o  DMEM's 2 - 2 2  
memo, and t h e  o n l y  B e a u f o r t  l e a s e  s a l e  s t i p u l a t i o n  
r e q u e s t e d  i s  t h e  3 - 3 1  d r i l l i n g  d e a d l i n e .  ( M i l k e  
i m p l i e s  t h i s  i s  a c c e p t a b l e  t o  S o h i o . )
S u b m i t t e d  a p p l i c a t i o n s  f o r  E a s t  Dock Mud Sump t o  DEC, 
DPDP,  and t h e  C o r p s  o f  E n g i n e e r s .  I t  was deemed 
n e c e s s a r y  t o  h ave  an a l t e r n a t e  method  o f  mud and 
c u t t i n g s  d i s p o s a l  a v a i l a b l e .
OCM ( M i c h a e l  W h i t e h e a d )  i n f o r m s  t h e  C o r p s  t h a t  t h e  
c o n s i s t e n c e  r e v i e w  p e r i o d  i s  b e i n g  e x t e n d e d  15 mo r e  
d a y s  b eyo nd  t h e  o r i g i n a l  OCM d e a d l i n e  o f  4 - 2 9 .  The 
o n l ^  r a t i o n a l e  g i v e n  i s  t h a t  " i n t e r e s t e d  a g e n c i e s "  
n eed mo r e  t im e  t o  " r e v i e w "  t h e  a p p l i c a t i o n s .  (DMEM 
was n o t  c o p i e d  on  t h i s  l e t t e r . )
OCM e x t e n d s  comment  p e r i o d  f o r  t h e  s e c o n d  t im e .  
( S o h i o  n o t  i n f o r m e d  o f  t h i s  a c t i o n . )  New d e a d l i n e  i s
5 - 2 8 .
L e t t e r  f r o m  OCM t o  S o h i o .  Sag 7 and 8  a p p l i c a t i o n s  
a r e  f o u n d  t o  be c o n s i s t e n t ,  b u t  i t  t o o k  DPDP 1 0 0  d a y s  
t o  i n f o r m  S o h i o .  (ADF&G had i n f o r m e d  t h e  C o r p s  t h a t  
t h e  a p p l i c a t i o n s  we r e  c o n s i s t e n t  i n  t h e i r  4 - 3 - 8 0  
l e t t e r . )

DEC i n f o r m a l l y  t e l l s  S o h i o ' s  T im B r a d n e r  t h a t  DEC 
wan t s  f u l l  h e a r i n g s  b e f o r e  i s s u i n g  a w a t e r  q u a l i t y  
c e r t i f i c a t i o n .  S o h i o  makes  p hon e  c a l l  t o  DEC. S o h i o  
i n f o r m s  DEC t h a t  f u l l  h e a r i n g s  a t  t h i s  l a t e  d a c e  
wou l d  k i l l  t h e  Sag D e l t a  p r o j e c t s .



Date Day Event

T h i s  i s  t h e  f i r s t  we knew o f  a h e a r i n g  r e q u e s t  o r  t h a t  
t h e  c o n s i s t e n c y  p r o c e s s  d i d n ' t  c o v e r  w a t e r  q u a l i t y  
c e r t i f i c a t i o n .

6 - 3 - 8 0  1 05  DEC C o m m i s s i o n e r  and D e pu t y  C o m m i s s i o n e r  p r o m i s e
S o h i o  t o  i s s u e  c e r t i f i c a t i o n  f o r  c o n s t r u c t i o n  wo r k  
w i t h  h e a r i n g s  l a t e r  f o r  mud and c u t t i n g s  d i s p o s a l .  
( S o h i o  had b r i e f e d  DEC on mud and c u t t i n g s  s t u d y  ba ck  
i n  F e b r u a r y . )
USF&WS s e n t  l e t t e r  t o  C o l o n e l  Nunn ( C o r p s )  r e q u e s t ­
i n g  t h a t  t h e  p e r m i t  a p p l i c a t i o n  t o  c o n s t r u c t  t h e  E a s t  
Dock Mud Sump be h e l d  i n  a b e y a n c e .  I n  t h e  l e t t e r  
USF&W s u g g e s t e d  t h a t  t h e  NSB P u t  R i v e r  D i s p o s a l  S i t e  
w ou l d  be  s a f e r  f o r  mud and c u t t i n g s  d i s p o s a l .  The DEC 
h a s  c o n s i s t e n t l y  r e g u l a t e d  mud and c u t t i n g s  a s  l i q ­
u i d  w a s t e s ,  and USFWS i s  o b v i o u s l y  unawa r e  t h a t  t h e  
NSB f a c i l i t y  i s  p e r m i t t e d  o n l y  f o r  s o l i d  w a s t e s .

6 - 2 3 - 8 0  124 DEC f i n a l l y  i s s u e s  t h e  W a t e r  Q u a l i t y  C e r t i f i c a t i o n s
f o r  Sag D e l t a  #7 and 0 8 ;  h ow e v e r ,  DEC c o n t i n u e s  t o  
w i t h h o l d  any  w a s t e  d i s p o s a l  p e r m i t s .

6 - 3 0 - 8 0  131 A p e r m i t  f r o m  t h e  C o r p s  f o r  t h e  c o n s t r u c t i o n  o f
g r a v e l  i s l a n d s  17 and j) 8  i s  r e c e i v e d ,  b u t  s t i p ­
u l a t i o n s  d en y  t h e  d i s p o s a l  o f  mud and c u t t i n g s  and 
s e t  t h e  c o m p l e t i o n  d a t e  f o r  c l e a n  up a s  May 1 5 .

7 - 1 0 - 8 0  1 41  DMEM i s s u e s  t h e  l e a s e  o p e r a t i o n s  p e r m i t  f o r  Sag 7 and
8 .

7 - 1 1 - 8 0  1 4 2  M i c h a e l  W h i t e h e a d  (OCM) r e q u e s t s  a n o t h e r  15 da y
e x t e n s i o n  f o r  r e v i e w  o f  t h e  E a s t  Dock mud sump p e r m i t  
(DPDP C o n s i s t e n c y  R e v i e w ) . The o r i g i n a l  d e c i s i o n  
d a t e  was 6 - 1 0 - 8 0 .  P r e v i o u s  e x t e n s i o n s  we r e  r e q u e s t e d  
by  OCM and a p p r o v e d  by t h e  C o r p s  f o r  e x t e n d i n g  t h e  
d e a d l i n e  t o  7 - 1 0 - 8 0 .  T h i s  a d d i t i o n a l  15 d a y  e x t e n ­
s i o n  c h a n g e s  t h e  d e c i s i o n  d a t e  t o  7 - 2 5 - 8 0 .

7 - 1 4 - 8 0  1 45  D r i l l i n g  and mud and c u t t i n g  d i s p o s a l  t e s t  r e s u l t s
7 - 1 5 - 8 0  .146 we r e  p r e s e n t e d  i n  K a k t o v i k  and N u i q s u t  a t  t h e  r e q u e s t

o f  t h e  C o r p s  o f  E n g i n e e r s .
8 - 7 - 0 0  169 L e t t e r  f r o m  USF&WS t o  C o l o n e l  Nunn s t a t e s  t h a t  t h e y

had n o t  ch ang ed  t h e i r  mind r e g a r d i n g  t h e  E a s t  Dock 
mud sump p e r m i t  b e i n g  h e l d  i n  a b e y a n c e .

8-11-80 172 DEC W a t e r  Q u a l i t y  A s s u r a n c e  P e r m i t  i s s u e d  f o r  t h e  
E a s t  Dock Mud Sump,  1 30  d a y s  a f t e r  i t  had been  
r e q u e s t e d .



9 - 4 - 8 0  197 N S B  p e r m i t  is iss u e d  a l l o w i n g  m u d  and c u t t i n g s  d i s­
posa l  on  the ice, but v o l u m e  is l i m i t e d  to 2,500 
b a r r e l s  for e a c h  un i t  (Sag D e l t a  #7 and # 8 ).

9 - 1 0 - 8 0  203 R e c e i v e d  D E C  W a s t e  D i s p o s a l  P e r m i t  for Sag #7 only.
W e  s t ill have no a p p r o v e d  d i s p o s a l  site for mud and 
c u t t i n g s  f r o m  Sag # 8 .

9 - 1 1 - 8 0  203 M i c h a e l  W h i t e h e a d  (OCM) r e q u e s t s  a n o t h e r  e x t e n s i o n
for the E a s t  Do c k  p e r m i t  to 9-23-80. T h e r e  ha v e  been 6 p r e v i o u s  e x t e n s i o n s  to date.

9 - 2 4 - 8 0  216 M a h o n e y  of the C o r p s  i n f o r m s  S o h i o 1s J a m i e  L i n x w i l e r
that if we d o n ' t  g e t  l e t t e r s  fr o m  m a y o r s  of K a k t o v i k  
and N u i q s u t  we will g e t  no a m e n d m e n t  for our Sag D e l t a  
#7 and #8 d i s p o s a l  permits.

9 - 2 6 - 8 0  218 J e r r y  S t r o e b e l e  (USF&WS) c o n t a c t s  L i n x w i l e r  and
a g r e e s  t o  w i t h d r a w  h i s  o b j e c t i o n s  t o  t h e  C o r p s  p e r ­
m i t s  i f  S o h i o  w i l l  g i v e  him t h e  r e s u l t s  o f  Ha l  
K n i e r m a n ' s  s t u d y  ( h y d r o c a r b o n s  i n  P r u d h o e  Bay  U n i t  
r e s e r v e  p i t s ) . T h i s  c a u s e d  c o n c e r n  b e c a u s e  t h e  PBU 
s i t u a t i o n  i s  n o t  c o m p a r a b l e  t o  an e x p l o r a t i o n  s i t ­
u a t i o n .  Any m i s i n t e r p r e t a t i o n  o f  i n f o r m a t i o n  by US­
F&WS c o u l d  be d e t r i m e n t a l  t o  o u r  p e r m i t  s i t u a t i o n .  
H owev e r ,  we i n v i t e d  S t r o e b e l e  t o  a m e e t i n g  whe re  t h e  
r e s u l t s  o f  K n i e r m a n ' s  s t u d y  we r e  r e l e a s e d  and e x p l ­
a i n e d  .

1 0 - 1 1 - 8 0  233  DEC i s s u e s  t h e  W a t e r  Q u a l i t y  A s s u r a n c e  P e r m i t  f o r
E a s t  Dock  mud sump wh i ch  s u p e r c e d e s  t h e  p e r m i t  o f  8 -
1 1 - 8 0 .  T h i s  p e r m i t  h a s  t h r e e  a d d i t i o n a l ,  s t i p u ­
l a t i o n s  w h i c h :  .1 ) l i m i t  t h e  u s e  o f  t h e  s i t e  t o  3  
y e a r s ,  2 ) r e q u i r e  d r i l l  muds t o  be d i s p o s e d  o f  i n  
i n d i v i d u a l  c e l l s ,  and 3)  r e q u i r e  a minimum o f  3 f e e t  
o f  f r e e b o a r d  a t  t h e  t o p  o f  t h e  i n d i v i d u a l  c e l l  d i k e s .

1 0 - 1 5 - 8 0  237  S o h i o  r e c e i v e s  DPDP ' s  c o n c l u s i o n  o f  t h e i r  c o n s i s ­
t e n c y  r e v i e w :  o u r  p r o p o s a l s  f o r  t h e  E a s t  Dock mud 
sump d i s p o s a l  o f  mud and c u t t i n g s  a r e  f o u n d  t o  be 
c o n s i s t e n t  w i t h  t h e  ACMP. I t  t o o k  DPDP .190 d a y s  t o  
make t h i s  d e c i s i o n .

1 0 - 1 7 - 8 0  2 39  L e t t e r  i s  s e n t  t o  C o l o n e l  Nunn f r o m  USF&WS w i t h ­
d r a w i n g  r e q u e s t  t o  h o l d  E a s t  Dock mud sump p e r m i t  in  
a b e y a n c e  and a d d i n g  s t i p u l a t i o n s .

1 1 -1  - 8 0  254 C h a l l e n g e  I s l a n d  #1 i s  s pudded  and a l l  mud and
c u t t i n g s  have  t o  be c o n t a i n e d  i n  a b e rmed a r e a  
b e c a u s e  p e r m i t t i n g  a g e n c i e s  a r e  s t i l l  u n a b l e  t o  
a g r e e  on  o r  p r o c e s s  any p e r m i t s  f o r  t h e i r  d i s p o s a l .  
T h i s  b e g i n s  t o  c l o u d  t h e  p i c t u r e  a s  t o  w h e t h e r  we w i l l  
e v en  be  a b l e  t o  d r i l l  t h e  Sag w e l l s  a t  a l l .  S i g n ­
i f i c a n t  sums hav e  a l r e a d y  been c o m m i t t e d  f o r  d r i l ­
l i n g  e q u i p m e n t  and o p e r a t i o n s .

Date Day Event



Date Day Event

1 1 - 1 4 - 8 0  2 6 7  C o r p s  i s s u e s  p e r m i t  t o  d i s p o s e  o f  mud and c u t t i n g s  a t
E a s t  Dock  mud sump w i t h  s e v e n  s t i p u l a t i o n s .  We 
a p p l i e d  f o r  t h i s  p e r m i t  i n  A p r i l  s o  t h a t  c o n s t r u c t i o n  
c o u l d  p r o c e e d  d u r i n g  summer m o n t h s ;  now we a r e  s a d ­
d l e d  w i t h  c o n s t r u c t i n g  t h e  p i t  i n  t h e  w i n t e r  i n  a mo r e  
c o s t l y ,  i n e f f i c i e n t ,  and c o m p l i c a t e d  m an n e r .

1 2 - 9 - 8 0  2 9 2  The EPA i s s u e s  t h e  NPDES P e r m i t s  f o r  d i s c h a r g e s  i n t o
U . S .  w a t e r s .

1 - 1 6 - 8 1  3 3 0  The C o r p s  m o d i f i e s  s p e c i a l  c o n d i t i o n  " F "  t o  a l l o w  mud
and c u t t i n g s  d i s p o s a l  on  s e a  i c e  a d j a c e n t  t o  t h e  
i s l a n d  f o r  b o t h  Sag D e l t a  #7 and # 8 . The C o r p s  d o e s  
NOT m o d i f y  s p e c i a l  c o n d i t i o n  "C"  (May 15 i s l a n d  c l e a n  
up d e a d l i n e  i s  i m p o s s i b l e  t o  mee t  b e c a u s e  snow i s  
s t i l l  c o v e r i n g  t h e  a r e a . )  DEC amends t h e i r  w a s t e  
d i s p o s a l  p e r m i t  t o  a u t h o r i z e  mud and c u t t i n g s  d i s ­
p o s a l  a t  b o t h  Sag 7 and 8  f o r  s c i e n t i f i c  p u r p o s e s .  
O n l y  4 d a y s  b e f o r e  d r i l l i n g  i s  t o  commence do  we 

. ^ave  a 1 ] t h e  ne c e s s a r y  p e r m i t s .
1 - 2 0 - 8 1  334  Sag D e l t a  #7 i s  S pu dd ed .
1 - 2 6 - 8 1  340  Sag D e l t a  # 8  i s  S pu dd ed .
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The H o n o r a b l e  B e t t y e  Fah r en kamp  
A l a s k a  S t a t e  S e n a t e  
C h a i rm a n ,  R e s o u r c e s  C omm i t t e e  
Po uch  "V"  S t a t e  C a p i t o l  B u i l d i n g  
J u n e a u  AK 9 9 8 1 1
R e :  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s
D e a r  S e n a t o r  F ah r en kamp :

U n c l o s e d  f o r  y o u r  r e v i e w  i s  a c o p y  o f  a  l e t t e r  f r o m
t h e  N a t u r a l  R e s o u r c e s  S e c t i o n  o f  t h e  A l a s k a  Ba r  A s s o c i a t i o n  
t o  A s s i s t a n t  A t t o r n e y  G e n e r a l  J .  K .  T i l l i n g h a s t  on t h e  
a b o v e - c a p t i o n e d  m a t t e r ,  wh ich  may be o f  i n t e r e s t  t o  you  i n

i [/I o p w o u u  J.C^U1U U.iUUO •

V e r y  t r u l y  y o u r s ,
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T H E  A L A S K A  B A R  A S S O C I A T I O N

J o n a t h a n  K. T i l l i n g h a s t ,  Esq.
S p e c i a l  A s s i s t a n t  A t t o r n e y  G e n e r a l  
A l a s k a  D e p a r t m e n t  o f  L a w  
P o u c h  K
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s

D e a r  M r .  T i l l i n g h a s t :

O n  b e h a l f  o f  t h e  N a t u r a l  R e s o u r c e s  S e c t i o n  o f  t h e  
A l a s k a  B a r  A s s o c i a t i o n ,  w e  h e r e b y  s u b m i t  t h e  f o l l o w i n g  
c o m m e n t s  o n  t h e  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s .  W h i l e  t h e r e  
a r e  a b r o a d  s p e c t r u m  o f  p o l i c y  i s s u e s  p o s e d  by  t h e s e  n e w  
r e g u l a t i o n s ,  w e  b e l i e v e  it is i n a p p r o p r i a t e  for t h e  N a t u r a l  
R e s o u r c e s  S e c t i o n  o f  t h e  B a r  A s s o c i a t i o n  to c o m m e n t  o n  s u c h  
m a t t e r s .  H o w e v e r ,  t h e r e  a r e  o t h e r  a s p e c t s  o f  the r e g u l a t i o n s  
w o r t h y  o f  c o m m e n t  w h i c h  d o  n o t  i n v o l v e  s u c h  p o l i c y  q u e s t i o n s ,  
w h i c h  w e  b e l i e v e  a r e  a p p r o p r i a t e  f o r  o u r  a t t e n t i o n .  T h e s e  
v i e w s  c o n s t i t u t e  t h e  v i e w s  of t h e  N a t u r a l  R e s o u r c e s  S e c t i o n  
w h i c h  d o e s  n o t  s p e a k  f o r  t h e  e n t i r e  B a r  A s s o c i a t i o n .

1. E s t a b l i s h m e n t  o f  c o m p l e x  p r o c e d u r e s . W e  
q u e s t i o n  the w i s d o m  of  e s t a b l i s h i n g  s u c h  c o m p l e x  a d m i n i s t r a t i v e  
p r o c e d u r e s  in a r e a s  in w h i c h  t h e y  d i d  n o t  p r e v i o u s l y  e x i s t .
T h e  p r o p o s e d  r e g u l a t i o n s  e s t a b l i s h  p u b l i c  n o t i c e ,  p u b l i c  
p a r t i c i p a t i o n  a n d  h e a r i n g ,  a n d  a d m i n i s t r a t i v e  a p p e a l  p r o c e d u r e s  
w h i c h  h a v e  n o t  p r e v i o u s l y  b e e n  i n  e x i s t e n c e .  T h e s e  i t e m s
a d d  a s i g n i f i c a n t  l a y e r  o f  c o m p l e x i t y  to a d m i n i s t r a t i v e  
r e g u l a t i o n .  W h i l e  in c e r t a i n  i n s t a n c e s ,  p u b l i c  p a r t i c i p a t i o n  
i s  d e s i r a b l e  a n d / o r  n e c e s s a r y ,  w e  q u e s t i o n  w h e t h e r  all 
p e r m i t s  i s s u e d  b y  t h e  t h r e e  r e l e v a n t  a g e n c i e s  (DEC, A D F & G  
a n d  D N R ) , a n d  a n y  w h i c h  t h e  l e g i s l a t u r e  m a y  in t h e  f u t u r e  
a u t h o r i z e  D P D P  to iss u e ,  s h o u l d  b e  s u b j e c t  to t h e s e  p r o c e d u r e s .  
R a t h e r ,  w e  w o u l d  p r o p o s e  e s t a b l i s h i n g  t h a t  t h e s e  b e  m a t t e r s  
t o  b e  e m p l o y e d  in p a r t  o r  w h o l e  a t  t h e  o p t i o n  of  t h e  r e l e v a n t  
a g e n c y ,  o n  p e r m i t s  w h e r e  it is a p p r o p r i a t e  to d o  so.

2 . E a s e  of  a d m i n i s t r a t i o n  a n d  l i k e l i h o o d  o f  l i t i g a t i o n . 
T h e  n e w  r e g u l a t i o n s  c r e a t e  s i g n i f i c a n t l y  c o m p l e x  a n d  d i f f i c u l t  
p r o c e d u r e s  to b e  f o l l o w e d .  N o t  o n l y  w i l l  the p r o c e d u r e s  
t h e r e f o r e  b e  d i f f i c u l t  to  a d m i n i s t e r ,  b u t  t h e y  v i r t u a l l y
i n v i t e  l i t i g a t i o n  c h a l l e n g i n g  a n y  a d m i n i s t r a t i v e  a c t i o n  b y  a 
h o s t i l e  p a r t y .  In o t h e r  w o r d s ,  t h e s e  a d m i n i s t r a t i v e  r e g u l a t i o n s  
p r o v i d e  m a n y  e a s y  t a r g e t s  for h o s t i l e  l i t i g a n t s  t h a t  d i d  n o t  
e x i s t  b e f o r e .  A s  a r e s u l t ,  w e  b e l i e v e  the r e g u l a t i o n s



J o n a t h a n  K. T i l l i n g h a s t ,  Esq. 
S p e c i a l  A s s i s t a n t  A t t o r n e y  G e n e r a l  
A l a s k a  D e p a r t m e n t  rf  L a w  
F e b r u a r y  24, 1 9 8 1  
P a g e  2

s h o u l d  b o  s u b s t a n t i a l l y  r e w r i t t e n  withT*an i d e a  to  s i m p l i f y i n g  
t h e i r  s t r u c t u r e  a n d  a d m i n i s t r a t i o n ,  a n d  t h e r e b y  l e s s e n i n g  
t h e  p r o b a b i l i t y  o f  l i t i g a t i o n  r e s p e c t i n g  t h e  a c t i o n s  o f  t h e  
v a r i o u s  a g e n c i e s .  F o r  i n s t a n c e :

a. T h e  i n t e r a g e n c y  r e v i e w  s e c t i o n ,  22 A A C  
1 0 . 1 3 0 ,  a n d  t h e  r e l e v a n t  d e f i n i t i o n s ,  f o u n d  a t  22 A A C  1 0 . 9 2 0  
(4), (7) a n d  (9), a r e  u n n e c e s s a r i l y  c o m p l e x .  W h i l e  w e  
a p p r e c i a t e  t h e  o b v i o u s  d e s i r e  o f  t h e  d r a f t e r  o f  t h e s e  c o m m e n t s  
to  c l a r i f y  t h e  r e s p e c t i v e  r e l a t i o n s h i p s  o f  t h e  v a r i o u s  S t a t e  
d e p a r t m e n t s ,  t h e  c o m p l e x  s t r u c t u r e  o f  t h e  s e c t i o n  i n v i t e s  
l i t i g a t i o n  t o  c l a r i f y  e a c h  m i n o r  a s p e c t  o f  t h e  r e l a t i o n s h i p s  
e s t a b l i s h e d  t h e r e b y  ( i . e . , w h a t  p a r t  o f  a d e c i s i o n  i n v o l v e s  
b a l a n c i n g ,  w h a t  p a r t  is t o  b e  a c c o r d e d  " g r e a t  w e i g h t " ,  a n d  
w h e n  is  a b a l a n c i n g  d e c i s i o n  w h i c h  g o e s  c o n t r a r y  to  t h e  
r e c o m m e n d a t i o n  of a " r e s o u r c e  a g e n c y "  t h a t  is a c c o r d e i  
" g r e a t  w e i g h t "  a r b i t r a r y  a n d  c a p r i c i o u s ? ) . W e  t h i n k  a m u c h  
s i m p l e r  a n d  s t r a i g h t f o r w a r d  a p p r o a c h  w o u l d  s i m p l y  b e  t o  
r e p l a c e  t h e  c u r r e n t  s e c t i o n  130 ( c )  as f o l l o w s :

A n  a g e n c y  i s s u i n g  a p e r m i t  is t h e  l e a d  a g e n c y  
o n  t h a t  p e r m i t  a n d  m a y ,  in i t s  d i s c r e t i o n ,  
c o n s i d e r  t h e  r e c o m m e n d a t i o n s  o n  t h e  m a t t e r  o f  
o t h e r  a g e n c i e s ,  g i v i n g  d u e  w e i g h t  t o  t h e i r  
o p i n i o n s  b a s e d  u p o n  t h e i r  r e l e v a n t  e x p e r t i s e .

b. T h e  a g e n c y  d e c i s i o n  s e c t i o n ,  22 A A C  
1 0 . 1 6 0  r e q u i r e s  t h e r e  to b e  , in s u b s e c t i o n  (1 ), f i n d i n g s  o n  
t h e  a c t i v i t y ' s  c o m p l i a n c e  w i t h  t h e  a g e n c y ' s  a p p l i c a o l e  
s t a n d a r d s ,  in s u b s e c t i o n  (2 ) c o n c l u s i o n s  (meaning, p r e s u m a b l y ,  
m o r e  f i n d i n g s )  o f  t h e  a g e n c y  s u p p o r t i n g  t h e  d e c i s i o n ,  and,
in s u b s e c t i o n  (3):

a s t a t e m e n t  of t h e  f a c t v a l  o r  j u d g m e n t a l  
b a s i s  for t h e  r e j e c t i o n  of a n y  r e s o u r c e  
a g e n c y  r e c o m m e n d a t i o n  u n i e r  s e c t i o n  130 (b) 
o f  t h i s  r-^apter, o r  a n y  s i g n i f i c a n t  a n d  
m a t e r i a l  r e c o m m e n d a t i o n  m a d e  a t  a p u b l i c  
h e a r i n g  h e l d  u n d e r  s e c t i o n  50 o f  t h i s  c h a p t e r .

T h i s  e n t i r e  s e c t i o n  p l a c e s  s i g n i f i c a n t  a n d  u n r e a s o n a b l e  
b u r d e n s  u p o n  a g e n c i e s  i s s u i n g  d e c i s i o n s .  F i r s t ,  the t h r e e  
s u b s e c t i o n s  a r e  r e p e t i t i v e  a n d  u n d u l y  c o m p l e x  b e c a u s e  m a n y  
r o u t i n e  d e c i s i o n s  d o  n o t  r e q u i r e  f i n d i n g s  of  th i s  m a g n i t u d e  
a n d  d e t a i l .  G i v e n  the h u n d r e d s  o f  b u r e a u c r a t i c  d e c i s i o n s  
m a d e  p e r  y e a r ,  o n l y  a f e w  r e q u i r e  o r  m e r i t  s u c h  t r e a t m e n t .  
S e c o n d ,  w i t h  r e f e r e n c e  to t h e  a b o v e - q u o t e d  s u b s e c t i o n  (3),



J o n a t h a n  K. T i l l i n g h a s t ,  Esq. 
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o n  a n y  p r o j e c t  o f  c o m p l e x i t y  t h e r e  w i l l  b e  m a n y  " r e s o u r c e  ' 
a g e n c y "  c o m m e n t s  o n  t h e  m a t t e r .  S o m e  o f  t h e s e  c o m m e n t s  w i l l  
b e  r e c o m m e n d a t i o n s ,  s o m e  m i g h t  b e  s t a t e m e n t s  of  p r e f e r e n c e ,  
s o m e  m i g h t  b e  s t a t e m e n t s  of  p e r c e i v e d  f a c t .  A  r e q u i r e m e n t  
t h a t  t h e r e  b e  a istatement o f  t h e  " b a s i s  f o r  t h e  r e j e c t i o n  o f  
a n y  r e s o u r c e  a g e n c y  r e c o m m e n d a t i o n "  i n v i t e s  l i t i g a t i o n  if 
t h e r e  i s  n o t  c o n t a i n e d  a r e s p o n s e  t o  a n y  m a t t e r  w h i c h ,  in 
t h e  o p i n i o n  o f  a n y  p o t e n t i a l  p l a i n t i f f ,  c o n s t i t u t e s  a 
r e c o m m e n d a t i o n .  T h a t  is u n r e a s o n a b l e .  P e r h a p s  e v e n  m o r e  
u n r e a s o n a b l y , t h e  s e c o n d  p a r t  o f  s u b s e c t i o n  (3) r e q u i r e s  
t h a t  " a n y  s i g n i f i c a n t  a n d  m a t e r i a l  r e c o m m e n d a t i o n  m a d e  a t  a 
p u b l i c e  h e a r i n g "  b e  r e p l i e d  to. T h e  w o r d s  "any s i g n i f i c a n t  
a n d  m a t e r i a l  r e c o m m e n d a t i o n "  d o  l i t t l e  to  n a r r o w  t h e  s c o p e  
o f  t h i s  s e c t i o n .  On  a m a t t e r  o f  s i g n i f i c a n c e ,  h e a r i n g s  m a y  
l a s t  m a n y  h o u r s ,  a n -  c o v e r  a v e r y  b r o a d  s p e c t r u m  o f  p r o p o s a l s ,  
r e c o m m e n d a t i o n s ,  etc. T h e  f a i l u r e  o f  a n  a g e n c y  t o  r e s p o n d  
t o  e v e n  o n e  o f  these, if it is, in t h e  o p i n i o n  o f  a p o t e n t i a l  
l i t i g a n t ,  " s i g n i f i c a n t  a n d  m a t e r i a l " ,  p r o v i d e s  a c o n v e n i e n t  
b a s i s  f o r  l i t i g a t i o n .  W e  b e l i e v e  t h i s  e n t i r e  s e c t i o n  s h o u l d  
b e  r e w r i t t e n  as follows:

W e  .,ope t h e  a b o v e  c o m m e n t s  a r e  helpfu] . T h a n k  y o u  
in a d v a n c e  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  mattei..

22 A A C  1 0 . 1 6 0  A G E N C Y  D E C I S I O N .  T h e  a g e n c y  
d e c i s i o n  w i l l  m e e t  t h e  r e q u i r e m e n t s  o f  s e c t i o n  
60 o f  th i s  c h a p t e r  a n d  w i l l  c o n t a i n ,  in the 
d i s c r e t i o n  o f  t h e  d e c i d i n g  o f f i c e r ,  f i n d i n g s  
w h r c h  s u p p o r t  h i s  d e c i s i o n .  T h e s e  f i n d i n g s  
r a y  i n c l u d e  a s t a t e m e n t  o f  the be sis f o r  t h e  
a c c e p t a n c e  o r  r e j e c t i o n  o f  a n y  r e c o m m e n d a t i o n  
o r  c o m m e n t  r e c e i v e d  b y  t h e  d e c i d i n g  a g e n c y  on 
t h e  m a t t e r .

S i n c e r e l y  y o u r s ,

N a t u r a l  R e s o u r c e s  S e c t i o n  
A l a s k a  B a r  A s s o c i a t i o n
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C O M M E N T S  OF T H E  
A L A S K A  O I L  A N D  GAS A S S O C I A T I O N  

O N
U N I F O R M  P R O C E D U R E S  F O R  P E R M I T S ,  

C O N T I N G E N C Y  D E T E R M I N A T I O N S  A N D  A P P E A L S  
F E B R U A R Y  6 , 19 8 1

G o o d  e v e n i n g .  M y  n a m e  is D o n  E. G l a s s  and I a m  w i t h  S h e l l  
O i l  C o m p a n y  in A n c h o r a g e .  I a m  h e r e  t o n i g h t  ^_p_..3e n t i n g  
t h e  A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n .

T h e  A l a s k a  Oil a n d  G a s  A s s o c i a t i o n  is a t r a d e  a s s o c i a t i o n  
w h o s e  30 m e m b e r  c o m p a n i e s  a c c o u n t  f o r  t h e  b u l k  of  oil and 
g a s  e x p l o r a t i o n ,  p r o d u c t i o n  and t r a n s p o r t a t i o n  a c t i v i t i e s  in 
A l a s k a .  O u r  m e m b e r s h i p  i n c l u d e s  t h e  l a r g e s t  and so m e  of the 
s m a l l e s t  p e t r o l e u m  f i r m s  in the i n d u s t r y .  A O G A  is t h e  
A l a s k a  d i v i s i o n  of t h e  W e s t e r n  O i l  a n d  G a s  A s s o c i a t i o n .

A O G A  is w e l l  i n t o  t h e  s e c o n d  y e a r  o f  s t u d y  o n  r e g u l a t o r y  
c o n s t r a i n t s  f a c e d  b y  o u r  indus t r y .  A O G A  s u p p o r t s  n e c e s s a r y  
m e a s u r e s  w h i c h  e x p e d i t e  a n d  r e f o r m  r e g u l a t o r y  p r o c e d u r e s .
W e  a r e  s u p p o r t i v e  of t h e  f o u r  g o a l s  l i s t e d  in t h e  E x e c u t i v e  
Summary,  n a m e l y :

1. E s t a b l i s h m e n t  of t h e  s h o r t e s t  f e a s i b l e  d e a d l i n e  
for t h e  i s s u a n c e  of s t a t e  p e r m i t s  f o r  n a t u r a l  
r e s o u r c e  d e v e l o p m e n t ;

2. E s t a b l i s h  u n i f o r m  p e r m i t  p r o c e d u r e s ;

3. E x p l i c i t l y  d e f i n e  the r i g h t s  of t h e  a p p l i c a n t ,  and 
o t h e r  p e r s o n s  in the p e r m i t t i n g  p r o c e s s ;  and

4. S t r e a m l i n i n g  the s t a t e ' s  c o a s t a l  m a n a g e m e n t  d e c i s i o n­
m a k i n g  p r o c e s s .

W * r e g r e t f u l l y  c o n c l u d e  t h a t  t h e s e  r e g u l a t i o n s  do  n o t  a c h i e v e  
t h e s e  goals. W h i l e  m a n y  e x i s t i n g  p r o b l e m s  h a v e  b e e n  a l l e v i a t e d ,  
s o m e  have b e e n  made w o r s e  and o t h e r s  n e w l y  i n t r o d u c e d .
T h e r e f o r e  we are u n a b l e  to s u p p o r t  t h e i r  a d o p t i o n  w i t h o u t  
f u r t h e r  c h a n g e s .  W e  b e l i e v e  t h e s e  r e g u l a t i o n s  c o n t a i n  the 
f o l l o w i n g  m a j o r  p r o b l e m s :

1. C o m p l e x  n e w  requiremei.ts a r e  c r e a t e d  b y  t h e s e  r e g u l a t i o n s  
th a t  did n o t  e x i s t  b e f o r e .  N e w  p u b l i c  n o t i c e ,  h e a r i n g  
a n d  a d m i n i s t r a t i v e  a p p e a l s  p r o c e d u r e s  a r e  e s t a b l i s h e d ,  
w h i c h  c a n  o n l y  s e r v e  to c o m p l i c a t e  a n d  d e l a y  t h e  p r o c e s s i n g



m u s t  r e m a i n  o p p o s e d  t o  a d o p t i o n  of t h e s e  r e g u l a t i o n s .
O u r  p r e l i m i n a r y  r e c o m m e n d a t i o n s  o n  s p e c i f i c  s e c t i o n s  of 
t h e  r e g u l a t i o n s /  ‘as c u r r e n t l y  p r o p o s e d ,  a r e  as f o l l o w s :

S e c t i o n  1 0 . 0 2 0  p r o v i d e s  f o r  d e a d l i n e  e x t e n s i o n s  if p r o v i d e d  
f o r  in a m e m o r a n d u m  of u n d e r s t a n d i n g  o r  if t h e  C o m m i s s i o n e r  
f i n d s  t h a t  c o m p l e x  i s s u e s  r e q u i r e  a d d i t i o n a l  time.

A n y  m e m o r  n d u m  of u n d e r s t a n d i n g  e n t e r e d  i n t o  p r i o r  t o  o r  
p u r s u a n t  to t h e s e  r e g u l a t i o n s  s h o u l d  n o t  c o n t a i n  c o n f l i c t i n g  
a p p r o v a l  s c h e d u l e s ,  b u t  r a t h e r  s h o u l d  p r o v i d e  f o r  a p p r o v a l s  
w i t h i n  the t i m e  f r a m e  c o n t a i n e d  in t h e s e  r e g u l a t i o n s .

T h e  p r o v i s i o n  f o r  e x t e n s i o n  d e a d l i n e s  d u e  to  s u b s t a n t i a l  
c o m p l e x  i s s u e s  is o p e n - e n d e d ,  a n d  s h o u l d  b e  g r a n t e d  o n l y  in 
e x t r a o r d i n a r y  c i r c u m s t a n c e s .

S e c t i o n  1 0 . 0 3 0  c a l l s  for a g e n c i e s  to n o t i f y  a p p l i c a n t s  of 
t h e  n e e d  for a d d i t i o n a l  i n f o r m a t i o n  w i t h i n  15 d a y s  f o r  C l a s s  
I p e r m i t s  and 30 d a y s  f o r  C l a s s  II p e r m i t s .  F i f t e e n  d a y s  is 
s u f f i c i e n t  for b o t h  c l a s s e s  of p e r m i t s .

S e c t i o n  1 0 . 0 4 0  r e q u i r e s  a n  i n d i v i d u a l  r e s p o n s i b l e  f o r  the 
o v e r a l l  m a n a g e m e n t  of a p r o j e c t  to  s i g n  an a p p l i c a t i o n .  It 
i s  n o t  a l w a y s  p o s s i b l e  f o r  t h a t  i n d i v i d u a l  t o  s i g n  a n  a p p l i c a t i o n  
d u e  to locale, etc. S u b m i t t a l  of an a p p l i c a t i o n  s h o u l d  n o t  
b e  d e l a y e d  f o r  t h i s  r e a s o n ;  a n y  d u l y  a u t h o r i z e d  e m p l o y e e  
s h o u l d  b e  a l l o w e d  to s i g n  a p p l i c a t i o n s .  W e  n o t e  t h a t  s u b s e c t i o n  
(4) of t h i s  s e c t i o n  a l l o w s  f o r  a n y  d u l y  a u t h o r i z e d  g o v e r n m e n t  
e m p l o y e e  to s i g n  a p p l i c a t i o n s .

U n d e r  S e c t i o n  1 0 . 0 5 0  p u b l i c  h e a r i n g s  m a y  be h e l d  u n d e r  
c e r t a i n  c i r c u m s t a n c e s .  W e  b e l i e v e  t h a t  h e a r i n g s  on  C l a s s  I 
p e r m i t s  s h o u l d  be h e l d  o n l y  if r e q u i r e d  b y  s t a t u t e .

N o t w i t h s t a n d i n g  the c o m m e n t  in the Executi.ve S u m m a r y ,  the 
s e c t i o n  o n  D e c i s i o n  of A p p l i c a t i o n s  s h o u l d  i n c l u d e  a p r o v i s i o n  
for a u t o m a t i c  a p p r o v a l  of a p e r m i t  a p p l i c a t i o n  if no a c t i o n  
is t a k e n  b y  the d e c i d i n g  o f f i c e r  w i t h i n  the a p p l i c a b l e  t i m e  
p e r i o d .

F u r t h e r  to o u r  e a r l i e r  c o m m e n t  o n  m e m o r a n d u m s  of u n d e r s t a n d i n g ,  
the r e g u l a t i o n s  ne e d  to b e  c l a r i f i e d  u n d e r  S e c t i o n  1 0 . 0 8 5  to 
r e f l e c t  t h a t  a n y  M O U ' s  in e x i s t e n c e  u p o n  a d o p t i o n  of the 
r e g u l a t i o n s  m u s t  b e  e i t h e r  r e v i s e d  to r e f l e c t  the p r o v i s i o n  
of t h e  C h a p t e r ,  o r  w i t h d r a w n .

U n d e r  S u b s e c t i o n  (c) o f  t h e  P u b l i c  N o t i c e  s e c t i o n ,  n o t i c e  
m u s t  be se n t  to  a n y  u n i t  of local g o v e r n m e n t  h a v i n g  j u r i s d i c t i o n



S e c t i o n  c a n  r e q u i r e  a n  a p p l i c a n t  to s u b m i t  all a p p l i c a t i o n s
s i m u l t a n e o u s l y .  T h i s  w o u l d  b e  c u m b e r s o m e ,  if n o t  i m p o s s i b l e ,  
in  s o m e  i n s t a n c e s .  W e  a r e  r e c o m m e n d i n g  in o u r  d e t a i l e d  
c o m m e n t s  l a n g u a g e  w h i c h  w o u l d  a l l o w  c o n s i s t e n c y  d e t e r m i n a t i o n s  
t o  b e  r e n d e r e d  l i m i t e d  t o  t h e  s c o p e  of t h e  a c t i v i t y  a n d  
c o n t i n g e n t  u p o n  a n  u l t i m a t e  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n .

A O G A  r e c o m m e n d s  A r t i c l e s  6 , 7 a n d  8 , and all r e f e r e n c e s  to
a p p e a l s ,  be d e l e t e d  f r o m  the r e g u l a t i o n s  a n d  i n s t e a d  o n e
a r t i c l e  be i n c l u d e d  s t a t i n g  t h a t  a n  a p p l i c a n t  h a s  t h e  r i g h t  . 
to d i r e c t  a p p e a l  t o  t h e  S u p e r i o r  C o u r t  f o l l o w i n g  t h e  a g e n c y ' s  
d e c i s i o n  o n  t h e  p e r m i t  a p p l i c a t i o n .  T h e  p e r m i t t i n g  p r o c e s s
is v i t a l  to o u r  i n d u s t r y  a n d  a c c o r d i n g l y  w e  b e l i e v e  it is • •
e s s e n t i a l  t h a t  p e r m i t  i s s u e s  b e  r e s o l v e d  t h r o u g h  j u d i c i a l  
r e v i e w  a t  a n  e a r l y  d a t e .

In t h e  d e f i n i t i o n s  s e c t i o n  w e  w o u l d  r e c o m m e n d  t h a t  t h e  
d e f i n i t i o n  o f  " g r e a t  w e i g h t "  b e  c h a n g e d  f r o m  m e a n i n g  " d e f e r e n c e "  
t o  " s e r i o u s  c o n s i d e r a t i o n " .  D e f e r e n c e  p r o v i d e s  n o  l a t i t u d e  
t o  t h e  a g e n c y  d e c i d i n g  t h e  issue. F u r t h e r ,  w e  w o u l d  r e c o m m e n d  
a s e n t e n c e  b e  a d d e d  t o  t h e  d e f i n i t i o n  of " p r i m a r y  a r e a  of 
e x p e r t i s e "  c a l l i n g  a t t e n t i o n  t o  t h e  f a c t  t h a t  a n y  c o n s i s t e n c y  
d e t e r m i n a t i o n  i n c l u d e s  a " q u e s t i o n  of b a l a n c i n g  f a c t o r s " .
F i n a l l y ,  w e  q u e s t i o n  w h y  the d e f i n i t i o n  f o r  " f e a s i b l e  a n d  
p r u d e n t "  u n d e r  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  A c t  is p r o p o s e d  
to b e  c h a n g e d .  As p r o p o s e d  in t h e s e  r e g u l a t i o n s ,  t h e  d e f i n i t i o n  
w o u l d  n o t  g i v e  c o n s i d e r a t i o n  to e c o n o m i c s ,  w h i c h  we b e l i e v e  
t o  b e  an  i m p o r t a n t  c o n s i d e r a t i o n  in d e t e r m i n i n g  if a n  i s s u e  
i s  " f e a s i b l e  a n d  p r u d e n t " .

f i n a l l y ,  we r e c o m m e n d  t h e  a d d i t i o n  of t w o  n e w  s e c t i o n s ,  
p o s s i b l y  u n d e r  t h e  d e f e r r e d  A r t i c l e  4, w h i c h  we  b e l i e v e  
w o u l d  h e l p  a l l e v i a t e  t h e  p r o b l e m  of m u l t i p l e  and c o n f l i c t i n g  
s t a t e  a g e n c y  c o m m e n t s  to f e d e r a l  a g e n c i e s .  T h e  f i r s t  s e c t i o n  
c a l l s  f o r  t h e  lead a g e n c y  e s t a b l i s h e d  u n d e r  S e c t i o n s  ,51'0-.5*4D 
to d e t e r m i n e  on b e h a l f  o f  the state-, its c o m m e n t s  and r e c o m -  

. m e n d a t i o n s  o n  f e d e r a l  p e r m i t s  and to t r a n s m i t  s u c h  p o l i c y  to 
t h e  f e d e r a l  a g e n c y .  T h e  s e c o n d  c a l l s  for a n y  s t a t e  a g e n c y  
c o m m e n t i n g  u p o n  a n  a c t i v i t y  to a d d r e s s  its c o m m e n t s  s o l e l y  
to t h a t  lead a g e n c y .

In s u m m a r y ,  w e  w o u l d  J ^ k e  to r e i t e r a t e  o u r  s u p p o r t  f o r  
m e a s u r e s  w h i c h  e x p e d i t e  r e g u l a t o r y  p r o c e s s .  We a r e  
c o n c e r n e d  t h a t  t h e  r e g u l a t i o n s ,  as p r o p o s e d ,  c r e a t e  new, 
c o m p l e x  r e q u i r e m e n t s  t h a t  do n o t  p r e s e n t l y  e x i s t .  A d ­
d i t i o n a l l y ,  w h i l e  m a n y  of the p r o b l e m s  o v e r  c o n s i s t e n c y  
d e t e r m i n a t i o n s  h a v e  b e e n  r e s o l v e d ,  n e w  p r o b l e m s  p r e s e n t  
t h e m s e l v e s  in the r e g u l a t i o n s  as p r o p o s e d .
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22 a a c  1 0 . 0 2 0 ( a ) (4)— D a l e t e  t h i s  s u b s e c t i o n .  T h i s  s h o u l 1 n o t  b e  
j u s t i f i c a t i o n  for e x t e n d i n g  d e a d l i n e s  b e c a u s e  a n y  m e m o r a n d u m  of 
u n d e r s t a n d i n g  e n t e r e d  i n t o  p r i o r  to o r  p u r s u a n t  to t h e s e  r e g u l a t i o n s  
s h o u l d  n o t  c o n t a i n  c o n f l i c t i n g  a p p r o v a l  s c h e d u l e s ,  b u t  r a t h e r  s h o u l d  
p r o v i d e  f o r  a p p r o v a l s  w i t h i n  t h e  t i m e  f r a m e  c o n t a i n e d  in t h e s e  
r e g u l a t i o n s .

22 a a c  I Q . 020 (b)— C h a n g e  t o  r ead: " (b) A  c e r t i f i c a t i o n  u n d e r  (a)
(1 ) of  t h i s  s e c t i o n  w i l l  o n l y  be  m a d e  o n  a f i n d i n g  o f  e x t r a o r d i n a r y  
c i r c u m s t a n c e s  and w i l l  s p e c i f y . . . " .  A s  p r o p o s e d  t h i s  p r o v i s i o n  is 
o p e n - e n d e d .  W e  b e l i e v e  s u c h  c e r t i f i c a t i o n  s h o u l d  b e  m a d e  o n l y  u n d e r  
u n u s u a l  o r  e x t r a o r d i n a r y  c i r c u m s t a n c e s .

22 A A C  1 0 . 0 3 0 (a)— C h a n g e  f i r s t  s e n t e n c e  t o  read: " . . . t h e  a g e n c y  w i l l  
n o t i f y  t h e  a p p l i c a n t  w i t h i n  15 d a y s  of  r e c e i p t  o f  a c o m p l e t e d  a p p l i c a­
t i o n  f o r  a C l a s s  I or C l a s s  II p e r m i t . "  S t r i k e  r e m a i n d e r  o f  s e n t e n c e .  
F i f t e e n  d a y s  is s u f f i c i e n t  f o r  b o t h  c l a s s e s  of  p e r m i t s .

22 A A C  10. 040 (1)— S t r i k e  " r e s p o n s i b l e  f o r  the o v e r a l l  m a n a g e m e n t  of 
t h e  p r o j e c t  o r  o p e r a t i o n " .  A s  i s  t h e  c a s e  in (4) a n y  d u l y  a u t h o r i z e d  
e m p l o y e e  s h o u l d  b e  a l l o w e d  to s i g n  a p p l i c a t i o n s .

22 A A C  10. 050 (a)- - C h a n g e  to r e a d  "An o r a l  p u b l i c  h e a r i n g  o n  a 
C l a s s  I o r  C l a s s  II p e r m i t  a p p l i c a t i o n  w i l l  b e  h e l d  if:".

22 A A C  10. 0 5 0 (a) (1)— C h a n g e  to  r e a d :  " r e q u i r e d  b y  s t a t u t e ;  o r  f o r  
C l a s s  II p e r m i t s ; ".

22 A A C  1 0 . 0 5 0 ( b ) (1)— D e l e t e  "or f o r  C l a s s  I p e r m i t s ,  l i k e l y " .

H e a r i n g s  o n  C l a s s  I p e r m i t s  s h o u l d  b e  h e l d  o n l y  if r e q u i r e d  b y  s t a t u t e .

22 A A C  1 0 . 0 6 0 ( a ) ( 2 ) - - D e l e t e  t h i s  s u b s e c t i o n .  I n c l u d e  a n e w  (2) w h i c h  
w o u l d  r e a d :  " (2) If a t  t h e  e n d  o f  t h e  a p p l i c a b l e  t i m e  p e r i o d  the 
d e c i d i n g  o f f i c e r  has t a k e n  n o  a c t i o n ,  t h e  a p p l i c a t i o n  is d e e m e d  
a p p r o v e d  a n d  t h e  p e r m i t  g r a n t e d  p u r s u a n t  to  t h i s  c h a p t e r . "

N o t w i t h s t a n d i n g  the c o m m e n t  in t h e  E x e c u t i v e  S u m m a r y ,  t h i s  s e c t i o n  
s h o u l d  i n c l u d e  a p r o v i s i o n  f o r  a u t o m a t i c  a p p r o v a l  if t h e  d e c i d i n g  
o f f i c e r  d o e s  n o t  act w i t h i n  t h e  s p e c i f i e d  t i m e  p e r i o d .  E x i s t i n g  
r e g u l a t i o n s  o n  s u r f a c e  u s e  p e r m i t s  p r o v i d e  f o r  s u c h  a u t o m a t i c  a p p r o v a l .



P a g e  3

22 A A C  1 0 . 5 1 0 — C h a n g e  f i r s t  s e n t e n c e  to read: " W h e n  a d i r e c t  f e d e r a l  
a c t i v i t y  o r  a f e d e r a l  p e r m i t  o r  l i c e n s e  r e q u i r i n g  a S t a t e  c o n s i s t e n c y  
d e t e r m i n a t i o n  n e c e s s i t a t e s  p r e p a r a t i o n  o f  a n  E n v i r o n m e n t a l  I m a p c t  
S t a t e m e n t  u n d e r  42 U.S.C. § 4332, e x c e p t  p e r t a i n i n g  to s t a t e  o i l  
a n d  g a s  l e a s e s , t h e  O f f i c e  o f  t h e  G o v e r n o r ,  D i v i s i o n . . . " .  A t  t h e  

e n d  of t h e  s e c o n d  s e n t e n c e ,  a d d  " e x c l u d i n g  o i l  a n d  g a s  a c t i v i t i e s " .

22 A A C  1 0 . 5 2 0 — C h a n g e  f i r s t  s e n t e n c e  t o  read: " C o n s i s t e n c y  d e t e r m i n a t i o n s  
o n  d i s p o s a l s  o f  a n  i n t e r e s t  in s t a t e  l a n d  w i l l  b e  p e r f o r m e d  b y  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  in c l u d i n g  a j o i n t  s t a t e / f e d e r a l  o i l  
an d  g a s  l e a s e  s a l e  w h e r e  an E I S  is r e q u i r e d ." A t  t h e  e n d  of  t h e  s e c o n d  
s e n t e n c e ,  a d d  "i n c l u d i n g  a s s o c i a t e d  f e d e r a l  p e r m i t s  r e q u i r i n g  a n  E I S ."

T h e  c h a n g e s  s u g g e s t e d  in  .510 a n d  .520 a r e  i n t e n d e d  to  m a k e  c l e a r  t h a t  
t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  is r e s p o n s i b l e  f o r  c o n s i s t e n c y  
d e t e r m i n a t i o n s  a s s o c i a t e d  w i t h  d i s p o s a l s  o f  i n t e r e s t  in s t a t e  lands, 
i n c l u d i n g  a n y  E I S  o r  F e d e r a l  p e r m i t s  r e q u i r i n g  a n  EIS.

A d d  n e w  s e n t e n c e  to read: "The D e p a r t m e n t  w i l l  c o n d u c t  t h e
c o n s i s t e n c y  d e t e r m i n a t i o n  on o i l  a n d  g a s  a c t i v i t i e s  o c c u r i n g  in 
the O u t e r  C o n t i n e n t a l  S h e l f  a d j a c e n t  to A l a s k a . "

22 A A C  1 0 . 5 5 0 — D e l e t e  (a) and ( b ) ; C h a n g e  t i t l e  to read: A C T I V I T I E S  
N O T  R E Q U I R I N G  A  C O N S I S T E N C Y  D E T E R M I N A T I O N .  As  p r o p o s e d ,  t h i s  s e c t i o n  
w o u l d  r e q u i r e  t h a t  two c o n s i s t e n c y  d e t e r m i n a t i o n s  be  m a d e  f o r  
a c t i v i t i e s  n o t  c o v e r e d  b y  p r e v i o u s  s e c t i o n s .  T h i s  is n o t  in k e e p i n g  
w i t h  t h e  i n t e n t  o f  t h e s e  r e g u l a t i o n s .

2 2 A A C  1 0 . 5 7 0  (b)— D e l e t e  this s u b s e c t i o n .  I n c l u d i n g  a c o a s t a l  r e s o u r c e  
d i s t r i c t  w i t h  an  a p p r o v e d  C Z M  p l a n  i n  t h e  d e s c r i p t i o n  of a r e s o u r c e  
a g e n c y  a d d s  a n o t h e r  l a y e r  to t h e  a p p r o v a l  p r o c e s s  a n d  a u t h o r i z e s  3 local 
d i s t r i c t  to v e t o  a p r o j e c t  w h i c h  is in t h e  b e s t  i n t e r e s t s  o f  t h e  
St a t e .  S e e  a l s o  o u r  c o m m e n t s  on . 9 2 0 ( 1 2 ) .

22 A A C  1 0 . 5 8 Q - - C h a n g e  t h i s  s e c t i o n  to read: " W h e n  an  a c t i v i t y  r e q u i r e s
m o r e  t h a n  o n e  p e r m i t ,  the a p p l i c a n t ,  in o r d e r  t o  o b t a i n  a c o n c l u s i v e  
d e t e r m i n a t i o n  u n d e r  secs. 5 1 0 - 5 4 0  o f  t h i s  c h a p t e r ,  s h o u l d  a p p l y  
f o r  the a p p r o p r i a t e  p e r m i t  u n d e r  t h o s e  s e c t i o n s  p r i o r  to o r  c o n t e m­
p o r a n e o u s  w i t h  a p p l i c a t i o n  for a n y  o t h e r  n e c e s s a r y  f e d e r a l  p e r m i t  o r  
l i cense. If a n  a p p l i c a n t  a p p l i e s  f o r  a f e d e r a l ' l i c e n s e  o r  p e r m i t  
p r i o r  t o  a p p l y i n g  for a s t a t e  p e r m i t  w h i c h  w o u l d  p r o v i d e  t h e  p r o p e r  
f o r u m  f o r  a c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n  u n d e r  secs. 5 1 0 - 5 4 0  
o f  t h i s  c h a p t e r ,  t h e  d e s i g n a t e d  l e a d  a g e n c y  m a y  r e n d e r  a c o n s i s t e n c y  
d e t e r m i n a t i o n  w h i c h  is l i m i t e d  to t h e  s c o p e  of t h e  a c t i v i t y  c o n t e m p l a t e d  
by the f e d e r a l  l i c e n s e  o r  p e r m i t  a n d  c o n t i n g e n t  u p o n  t h e  i s s u a n c e  
o f  an u l t i m a t e  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n .  T h e r e a f t e r ,  an 
a p p l i c a n t  m a y  e i t h e r  s u b m i t  a p p l i c a t i o n  f o r  a d d i t i o n a l  f e d e r a l  l i c e n s e s  
o r  p e r m i t s  a n d  o b t a i n  f u r t h e r  n o n - c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n s ,  
o r  m a y  a p p l y  f o r  t h e  a p p r o p r i a t e  s t a t e  p e r m i t  u n d e r  secs. 5 1 0 - 5 4 0  and 
o b t a i n  a c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n . "

A s  p r o p o s e d ,  t h i s  s e c t i o n  c o u l d  r e q u i r e  an a p p l i c a n t  to s u b m i t  all 
a p p l i c a t i o n s  s i m u l t a n e o u s l y ,  w h i c h  w o u l d  b e  c u m b e r s o m e ,  if n o t  
i m p o s s i b l e  in  s o m e  cases.
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SENATORS PRESENT

S e n a t o r  Fa hr e n k a mp  
S e n a t o r  B e n n e t t t  
S e n a t o r  P a r r

An i n f o r m a l  m e e t i n g  w i t h  De mi ng  C o w l e s ,  D e p u t y  C o m m i s s i o n e r  
o f  ' D e p a r t m e n t  o f  E n v i o r n m e r . t a l  C o n s e r v a t i o n ,  W i l l i a m  C o n d o n ,
A t t o r n e y  G e n e r a l s  O f f i c e .

Mr.  Co n d o n  i n d i c a t e d  t h a t  w i t h i n  t h e  n e x t  d a y  o r  s o  a l e t t e r  f r o m  
t h e  G o v e r n o r  w i l l  be  g o i n g  t o  L e g i s l a t o r s  o u t l i n i n g  t h e  A d m i n i s t r a t i o n ?  
p e r m i t  r e f o r m  r e g u l a t i o n s  w h i c h  h a s  b e e n  a j o i n t  e f f o r t  b y  t h e  
D e p a r t m e n t  o f  N a t u r l a  R e s o u r c e s ,  F i s h  and Game,  E n v i o r n m e n t a l  
C o n s e r v a t i o n  and t h e  O f f i c e  o f  C o s t a l  Ma n a g e m e n t .  T h e s e  r e g u l a t i o n s  
a r e  t h e  r e s u l t  o f  S e n a t o r  B e n n e t t s  b i l ?  l a s t  y e a r .  He i n d i c a t e d  
t h a t  t h e r e  i s  a r : n g e  o f  p e r m i t t i n g  p r o b l e m s  w i t h :  o i l ,  t i m b e r ,  c a b i n s ,  
g r a v e l ,  t r a p p i n g  and f i r e w o o d .

I t  had b e e n  r e c o mme n d e d  t o  t h e  G o v e r n o r  t h a t  t h e y  w o u l d  t r y  t o  come 
up w i t h  a w o r k a b l e  s e t  o f  r e g u a l s t i o n ,  s i m i l a r  t o  t h e  b i l l
o r i g i n a l l y  o f f e r e d  by  S e n a t o r  B e n n e t t .  P e r s o n n e l  wa s  a s s i g n e d
f u l l  t i m e  i n  an a t t e r a p  t o  s o l v e  t h e  pr b l e m on an A d m i n i s t r a t i v e  
l e v e l .  The p e r m i t  and l a n d  u s e  ( c a s u a l  u s e s )  r e g u l a t i o n s  a r e  o u t  
o f  DNR. I f  a d o p t e d  t h e  r e g u l a t i o n s  w o u l d  t e l l  y o u  how t o  g o  a b o u t  
d o i n g  w h a t e v e r  y o u  w a n t e d ,  a nd  b y  f o l l o w i n g  t h e  r e g u l a t i o n s  w o u l d  
c o n s t i t u t e  o b t a i n i n g  t h e  p e r m i t .  The mor e  c o m p l i c a t e d  i n d u s t r i a l  
u s e s  ( o i l ,  t i m b e r )  r e g u l a t i o n s  w o u l d  a p p l y  t o  t h a  p r o c e d u r e s ,  t i m e  
d e a d l i n e s ,  a p p e a l  p r o c e d u r e s  wher<» t h e  a p p l i c a t i o n  hr d b e e n  u n f a v o r a b l y  
a c t e d  u p o n ,  and a d e t e r m i n a t i o n  11 t h e  a p p l i c a t i o n  i s  c o n s i s t e n t  w i t h
t h e  S t a t e ' s  C o s t a l  p l a n .  P a r t  o f  t h i s  t y p e  o f  p e r m i t  i s  i f  i t  i s
c o n s i s t e n t  w i t h  t h e  S r a t e s  C o a s t a l  P l a n .  B e f o r e  t h e  C o r p s o f  
E n g i n e e r s  c a n  i s s u e  a p e r m i t  t h e y  h a v e  t o  g e t  a d e t e r m i n a t i o n  f r o m 
t h e  S t a t e  s h o w i n g  t h a t  i t  c o m p l y s  w i t h  t h e  P l a n .  In t h e  p a s t  Cor p 
ha d t o  g o  t o  t h e  o f f i c e  o f  C o a s t a l  P l a n n i n g ,  and s o m e t i m e s  d i f f e r e n t  
A g e n c i e s  w o u l d  g i v  d i f f e r e n t  d e t e r m i n a t i o n s .

T h e s e  r e g u l a t i o n s  a t t e m p t  t o :  1 .  h a v e  t h e  d e t e r m i n a t i o n  o f
c o m p l i a n c e  w i t  I) t h e  C o a s t a l  P l a n  d e c i s i o n  b e i n g  made w i t h i n  
o n e  D e p a r t m e n t - n o t  t w o ,  t h e  n e t  e f f e c t ,  h o p e f u l l y ,  i s  t h a t  i t  w i l l  
b e  s l m p l i e r  f o r  t h e  i n d i v i d u a l  a p p l i c a n t  t o  g e t  t h e  p e r m i t s .

The d e t e r m i n a t i o n  d e c i s i o n s  w i l l  be s p r e a d  o u t .  1 .  I f  t h e  n e e d e d  a c t i c  
r e s u l t s  f r o m  a s t a t e  p e r m i t  L t h i n  DNR, t h e y  w i l l  make t h e  c o n s i s t e n c y  
d e t e r m i n a t i o n  -  t h e y  w o u l d  be  t h e  o n l y  a g e n c y ;  2.  I f  t h e  a c t i v i t y  
r e q u i r e s  w a t e r  o r  a i r  q u a l i t y  p e r m i t s  f r o m  PEC, t h e  d e t e r m i n a t i o n  
w o u l d  be  madt  w i t . . i n  DEC; 3.  Some p r o j e c t s  c a n  be i n i t i a t e d  ( p u r e l y  
F e d e r a l )  o u t s i d e  t h e  S t a t e ,  i n  t h i s  c a s e  th.» r e s p o n s i b i l i t y  w o u l d  
r e m a i n  w i t h i n  t h e  O f f i c e  o f  C o a s t a l  M a n a g e ' . e n t ,  w h i c h  i s  w i t h i n  
t h e  G o v e r n o r ' s  O f f i c e ,  D i v i s i o n  o f  P o l i c y  D e v e l o p m e n t  and P l a n n i n g .

B e x t z  Room 
21 1  C a p i t o l



He f u r t h e r  i n d i c a t e d  t h a t  t h e s e  r e u g l a t i o n s  w i l l  h o p e f u l l y  
r e d u c e  t h e  numb e r  o f  t i m e s  a p e r s o n  h a s  t o  g o  b a c k  t o  an a g e n c y  
t o  o b t a i n  a p p r o v a l  f o r  a p r o j e c t .  T h o s e  p e r s o n s  w i t h  e n v i o r n m e n t a l  
l e a n i n g s  w o u l d  l i k e  t o  s e e  s o me  t y p e  o f  a u d i t  o v e r  DNR a nd DEC.

T h e r e  h a v e  b e e n  s o me  p r o b l e m s  w i t h  o i l  p e r m i t s .  DNR w o u l d  i s s u e  
a p e r m i t ,  t h e n  t h e  Cor p w o u l d  n e e d  t o  i s s u e  a p e r m i t  w h i l e  b e f o r e  
t h e  Co r p a n o t h e r  a g e n c y  w o u l d  s a y  t o  t h e  Co r p  d o n ' t  l i k e  t h i s  
p r o j e c t .  Whi ch i n  e s s e n c e  m e a n t  t h a t  t h e  Fe d s  ( C o r p /  had f i n a l  
a p p r o v a l  o f  p r o j e c t s  and t o o k  c o n t r o l  f r o m  t h e  S t a t e .  The O i l  C o m p a n i e s  
w o u l d  l i k e  t o  s e e  a " l e a d  A g e n c y "  a p p r o a c h .

0
We t h i n k  t h r o u g h  t h e s e  r e g u l a t i o n s  t h a t  we h a v e  t h e  p r o b l e m s  
w o r k e d  o u t  a nd  do n o t  n e e d  a l e g i s l a t i v e  r e m e d y ,  h o p e f u l l y  we w i l l  
b e  g i v e n  a y e a r  t o  s e e  i t  w o r k .  Un d e r  t h e  ne w r e g u l a t i o n s  i f  
DNR i s  m a k i n g  t h e  d e t e r m i n a t i o n  o r  d e c i s i o n  on a p e r m i t  and 
i f  F&G o r  DEC h a s  a p r o b l e m  w i t h  i t ,  t h e y  go  t o  DNR, w h i c h  a l l o w s  
t he m t o  know a s  t h e y  a r e  I s s u i n g  t h e  p e r m i t  t h e  p o s s i b i l i t y  o f  
p r o b l e m s .

De mi ng  C o w l e s : i n d i c a t e d  t h a t  t h e  w o r k  on t h e  r e g u l a t i o n s  b y
t h e  A d m i n i s t r a t i o n  s t a r t e d  a s  t h e  r e s u l t  o f  S e n a t o r s  B e n n e t t ,
Fa h r e n k a mp  a n d  P a r r ' s  i n t e r e s t  i n  p e r m i t .  2.  The A d m i n i s t r a t i o n  
t a w  e n o u g h  o f  a n e e d  f o r  a l l o f  t o  do o u r  b u s i n e s s  b e t t e r  a nd t o  
e l i m i n a t e  a l o t  o f  p r o b l e m e s .

He f u r t h e r  i n d i c a t e d  t h a t  e a c h  A g e n c y  w i l l  i s s u e  p e r m i t s  i n  t h e  sam 
ma n n e r ,  f o l l o w  t h e  same p r o c e d u r e s  and u t i l i z e  t h e  s a me  a p p e a l  p r o ­
c e d u r e s .  And t h e  R e g u l a t i o n s  e s t a b l i s h  s o me  r e g e r o u s  t i m e  t a b l e s .

In r e s p o n s e  t o  q u e s t i o n i n g  o f  C o a s t a l  Zone Ma n a g e me n t  a p p r o v i n g  
t i m b e r  a nd l i ni ng  p e r m i t s  i n  t h e  i n t e r i o r ,  Mr,  C o w l e s  i n d i c a t e d  
t h a t  C o a s t a l  m a n a g e m e n t  i s  o n l y  f .  r t h e  c o a s t a l  a r e a s .

| In r e s p o n s e  t o  t h e  q u e s t i o n  t h a t  d o e s n ' t  C o a s t a l  Ma n a g e me n t
u s e  a e l e v a t i o n  f i g u r e  o f  1 , 0 0 0  f e e t ,  w h i l e  F a i r b a n k s  i s  a t  
400 f e e t  w h i c h  i n  e s s e n c e  i s  w r i t i n g  l a w  v i a  r e g u l a t i o n s  -  
he  i n d i c a t e d  t h a t  e a c h  a g e n c y  h a s  t h e  a u t h o r i t y  t o  w r i t e  

; v i a  t h e  e n a b l i n g  l e g i s l a t i o n
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MEMORANDUM

TO: SENATE RESOURCES COMMITTEE MEMBERS

FROM: JIM PALMER
SENATE RESOURCES COMMITTEE STAFF

RE: SECTIONAL ANALYSIS OF PROPOSED COMMITTEE SUBSTITUTE FOR SB 84

DATE: MARCH 27, 1981

A committee s u b s t i t u t e  has been prepared f o r  SB 84. A copy o f  t h i s  proposed 
s u b s t i t u t e  i s  a t t a c h e d .

There are two main reasons why t h i s  s u b s t i t u t e  has been prepared.  F i r s t ,
B i l l y  Berrier o f  the L e g i s l a t i v e  A f f a i r s  Agency su g ge st ed  in a memorandum 
to the Chairman that  S e c t io n s 7, 8 and 10 which r e f e r  to appr ov a l  o f  Alaska 
c o a s t a l  management programs c r e a t e  a s i n g l e  s u b j e c t  problem in  the o r i g i n a l  
b i l l .  He s t a t e d  t lv .t  " I t  can be argued that  c o a s t a l  management programs 
r e l a t e  d i r e c t l y  to the permit pr oc e ss  s i n c e  in  many i n s t a n c e s  permits  must 
b,i c o n s i s t e n t  with approved programs. The purpose o f  e x p e d i t i n g  permit 
i s s u a n c e  would be se rved  by havin g a c l e a r l y  c o n s t i t u t i o n a l  means o f  appr oving  
t he s e  programs.  While in my o p in io n  our Court would hold that  the s i n g l e  
s u b j e c t  r u le  had not been v i o l a t e d  under the l i b e r a l  c o n s t r u c t i o n  i t  has 
g i v e n  that  r u l e ,  t h i s  I n c lu si o n  would s u b j e c t  the b i l l  to s e r i o u s  
c o n s t i t u t i o n a l  a t t a c k . "

Second, the e s ta bl is h m e n t  o f  the Permit Reform Commission was a l s o  d e l e t e d  
from the o r i g i n a l  b i l l .  The reason f o r  t h i s  d e l e t i o n  was s i m i l a r  to the 
reason f o r  d e l e t i n g  s e c t i o n s  7, 8 and 10. The s u b j e c t  matter c o e i  e a s i l y  
be seen as c o n s t i t u t i n g  se p a r a t e  l e g i s l a t i o n .  In a d d i t i o n ,  the c o n t r o v e r s y  
surrounding permit reform i s  s u b s t a n t i a l  enough without adding a d d i t i o n a l  
items to t h i s  l e g i s l a t i o n .

SECTIONAL ANALYSIS OF PROPOSED COMMITTEE SUBSTITUTE FOR SB 84

SECTION 1 FINDINGS. This s e c t i o n  s t a t e s  th at  the development o f  re s ou r c e s  
and employment o f  Alaskans have been retarded because o f  the current permit 
sy ste m.  The system causes d e l a y  and u n c e r t a i n t y  because o f  the time require men ts ,  
the c o m p l e x i t y ,  the d u p l i c i t y  and the u n j u s t i f i e d  requirements o f  the current 
permit p r o c e s s .  The p u b l i c  i n t e r e s t  w i l l  be se rve d  by a strea ml ine d permit 
system.

I __________________________________________________________________________________________________________________________________________
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SECTION 2 adds new s e c t i o n s  to  AS 44.62, the A d m i n i s t r a t i v e  Procedure A c t ,  
which are t i t l e d  A r t i c l e  8A. ISSUANCE OF PERMITS.

Sec.  44.62.632 s e t s  time l i m i t s  on the p r o c e s s i n g  o f  p e rm it s.

S ubs ec tio n (a) s t a t e s  t h a t  the r e s p o n s i b l e  s t a t e  agency s h a l l  i s s u e  a f i n a l
d e c i s i o n  g r a n t i n g ,  denying or r e a s o n a b ly  c o n d i t i o n i n g  the i s s u a n c e  o f  the
permit w i t h i n  s p e c i f i c  t ime p e r i o d s  u n l e s s  the a p p l i c a n t  and the agency 
m u tu al ly  a gr ee  to  a d i f f e r e n t  p e r io d  o f  t ime. These time p e r i o d s  s t a r t  
upon r e c e i p t  by the agency o f  the permit a p p l i c a t i o n .

'.’he time pe r io d s  are (1) any time p e r i o d  ‘s p e c i f i c a l l y  re quire d by law; (2)
60 days i f  a p u b l i c  n o t i c e ,  h ea ri n g or comment pe ri o d  i s  s p e c i f i c a l l y  re qui re d 
by law and; (3) 30 days in  a l l  o th e r  c a s e s .

Subsection (b) s t a t e s  th at  the f i n a l  d e c i s i o n  on the uermit  a p p l i c a t i o n
s h a l l  i n c lu d e  (1) the c o n c l u s i o n s  of  t he  agency wliicb . support  i t s  d e c i s i o n  
i n c l u d i n g  the f a c t u a l  b a s i s  and s t a t u t o r y  a u t h o r i t y  f o r  any c o n d i t i o n s  or 
s t i p u l a t i o n s ,  and (2) the a g e n c y ' s  statement o f  i t s  d e c i s i o n  on the permit.

Subsection (c) mandates that  the f i n a l  d e c i s i o n  on the permit  must bear 
a f a i r  and s u b s t a n t i a l  r e l a t i o n  to the o b j e c t  o f  the law.

Subs ec tion (d) s t a t e s  that  a permit may not be denied because o f  e i t h e r  the 
l ac k o f  any other permit or be c o n d i t i o n e d  upon the a c q u i s i t i o n  o f  any other 
permit.

Subs ec tion (e) p r o v i d e s  that  the f a i l u r e  to make a f i n a l  d e c i s i o n  w i t h i n  the 
time p e r io d s  s p e c i f i e d  in  s u b s e c t i o n  (a) under 44.62.632 c o n s t i t u t e s  appr ov a l  
o f  the permit.

Sec.  44.62.634 r e q u i r e s  an agency r e c e i v i n g  a permit a p p l i c a t i o n  f o r  which i t  
does not  have a u t h o r i t y  to i s s u e  a permit or f o r  which i t  b e l i e v e s  a permit 
i s  unnecessary/  to n o t i f y  the a p p l i c a n t  w i t h i n  10 d a y s .  Such n o t i c e  i s  the f i n a l  
d e c i s i o n  o f  the a gen cy.  Sub se ctio n  (b) s t a t e s  th at  an ugency which r e c e i v e s  
an a p p l i c a t i o n  which does not  c o n t a in  s u f f i c i e n t  in for m at io n  f o r  a permit 
d e c i s i o n  to n o t i f y  the a p p l i c a n t  w i t h i n  10 days and s p e c i f y  a l l  in for m ati on  
th at  i s  re q u ir e d.

Sec.  44.62.635 s t a t e s  that  the f i n a l  d e c i s i o n  o f  an agency may bs reviewed 
a t  the re q u es t  o f  the a p p l i c a n t .  The a p p l i c a n t  i s  e n t i t l e d  to a re vie w de 
novo i f  requested in  the o r i g i n a l  r e q u e s t  f o r  r e v i e w ,  o t h e r w is e  the req uest  
i s  on the re cord.  This re que st  must be f i l e d  w i t h i n  30 days a f t e r  the 
a p p l i c a n t  has r e c e i v e d  the a g e n c y ' s  d e c i s i o n .

The Commissioner or board s h a l l  i s s u e  a d e c i s i o n  w i t h i n  10 days o f  r e c e i p t  
o f  the r e vi e w  req uest  i f  the r e v i e w  i s  on the r e c o r d .  I f  the re q u es t  i s  f o r  
a he a ri n g de novo, the he a ri n g s h a l l  be held w i t h i n  30 days o f  the r e c e i p t  o f  
the r e q u e s t .  The d e c i s i o n  o f  the commissioner or board s h a l l  be made w i t h i n  
30 days o f  the he arin g de novo .

Unless the e n t i r e  agency d e c i s i o n  i s  confirmed in  t o t o ,  the d e c i s i o n  must be 
i n  w r i t t e n  form and c o n t a in  the c o m m is s ion er 's  or  b o a r d ' s  f i n d i n g s  and 
c o n c l u s i o n s  in  f u l l .
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Sec. 44.62.636 p r o v i d e s  f o r  the r e vi e w  o f  the f i n a l  permit d e c i s i o n  i s s u e d  by 
a s t a t e  agency or commissioner by the s t a t e  s u p e r i or  c o u r t .  The a p p l i c a n t ' s  
r i g h t  to  a p p e al  to  the s u p e r i o r  court  i s  not  a f f e c t e d  by the f a i l u r e  t o  se ek 
r e c o n s i d e r a t i o n  or f u r t h e r  r e v i e w  under AS 44.62.635-

Sub se ctio n  (b) puts  the burden o f  p r ov in g  t ha t  the d e c i s i o n  i s  i n  accordance 
w it h  AS 44.62.632 and 44.62.634 upon the agency which i s s u e d  the f i n a l  
d e c i s i o n .  Subs ec tio n (c) p r o v i d e s  t ha t  an ap pe al  under t h i s  s e c t i o n  takes 
p r e f e r e n c e  o ver  o th er  c ' v i l  a c t i o n s  b e f o r e  the court  and s h a l l  be deci de d 
withou t unnecessary d e l  ly .

SECTION 3 DEFINITIONS.

"Perm it"  i s  d e f i n e d  as a p e rm it ,  l i c e n s e ,  c e r t i f i c a t i o n ,  c o n s i s t e n c y  d e t e r m i n a t i o n ,  
comments on pending permit a p p l i c a t i o n s  ( i n c l u d i n g  environmental  impact s t a t e m e n t s ) , 
plan r e v i e w ,  and o th er  a u t h o r i z a t i o n  or ap pr ov a l  by a s t a t e  agency b e f o r e  
c o n s t r u c t i o n  or o p e r a t i o n  o f  a p r o j e c t .

Permit i s  d e f i n e d  so as to  e x c lu d e  conveyances o f  i n t e r e s t  i n  s t a t e  land or 
water and the p r o v i s i o n  o f  f i n a n c i a l  a s s i s t a n c e .

"Permit  A p p l i c a t i o n "  i s  d e f i n e d  to  in c lu d e  a document submitted to  a s t a t e  
agency by a governmental  e n t i t y  which s o l i c i t s  comments in  co n n ec t io n  w it h  
a permit be in g  pr ocessed by tha t  governmental  e n t i t y .  An a p p l i c a t i o n  i s  a document 
r e q u e s t i n g  the is su an ce o f  a permit  which c o n t a in s  s u f f i c i e n t  in fo rm at ion  
to a l l o w  the s t a t e  agency 'determine i f  the p r o j e c t  i s  in  compliance w it h  
s t a t e  law.

" P r o j e c t "  i s  d e f i n e d  to  in c lu d e  a new a c t i v i t y  or  expansion or a d d i t i o n  to 
an e x i s t i n g  a c t i v i t y  f o r  which permits  are re qui re d  b e f o r e  c o n s t n  o t i o n  or 
o p e r a t i o n .

" S t a t e  Agency"  i n c lu d e s  l o c a l  or r e g i o n a l  a i r  p o l l u t i o n  a u t h o r i t i e s  and 
c o a s t a l  re so u rc e d i s t r i c t s  and c o a s t a l  re sou rce  s e r v i c e  boards.
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lightning bo lt that shocked America 
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, o fficers who accompanied them.

M y  T u r n

P.y TERRY MILLER 
Alaska Ucuttnnat Governor

There is a general agreement tint the state is falling behind on 
the design and construction of capital bulldbg projects that have 
tvxn authorised by the legislature. Recently arguments about the 
dimension cf the problem have been debated vociferously in the 
media but the allegations and counter-allegations, while 
highlighting the problem, have done litUe to aid in the search for 
solutions.

Severn! weeks rgo, llio governor asked me to Investigate the 
problem and recommend some Interim solutions to solve the pre­
sent logjam of state-funded construcUon projects. In my report to 
the governor, I recommended short-term Initiatives Unit can case
(he problems.
Compelling public policy Issues dictate lhal construction pro­

jects, once funded, be accelerated whenever possible. The faster 
the projects are constructed, the more money Ihc state will save 
by avoiding the inflation penally of delay, R haj been estimated 
that construction costs are presently growing at the rale of 10-25 
percent per year, depending on the type of project, and substan­
tial real savings can be realized by nccclcraUng conslrucllon 
timetables.

Al.o, accelerated construction now, before the res pipeline and 
ot.rer largis conslrucllon projects begin, will stabilize the employ­
ment of lliousamls of Alaskans and do much to even out the severe 
"peaks and valleys" which plague the Alaskan economy.

Everyone that i spoke wiUi agreed that there arc at least three 
fariors emitnbuiing to delay In slate projects. They ere:

First, problems of right-of-way a equation and difficulties with 
securing materials such as gi as el and other construction materials 
at ccitain sites;

e s t e r s

Quarantine
Dear Editor:

I.el's gi t oul the quarantine 
signs again!

ll's that lime of the year 
again ant! lids year seems
ii'ANfl Ihon Itn fn ro  h r i t l lu  I'm

people than Indore. I've heard 
enough gradcvchiiul playground 
level nil picking in the past few 
months to make a person sick. 
Instead of planning together, 
pulling together, facing n "cry 
large and powerful enemy. It's
"No Knit nnn'l hum l» 1 » 'on!
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State Construction Delays
Second, overload due (o the massive amount of projects 

(estimated to be in excess of 2 ".00) which are within the slate's 
jurisdiction .'is a result of the explosion cf projects authorized 
since the advent cf targe surpluses in the state treasury; and
Third, the lack of legislative intent for many projects for which 

inadequate information exists, requiring [tie department to ascer­
tain from individual legislators both the scope and the adequacy 
of the funding authorized lor each project.

At best, there factors complicate Ihc stale's ability to get pro­
jects ready for construction on a timely beds. In my view, they 
represent much of the reason for delay on many projects; 
however, these factors are not the sole cause for delay. Many 
observers charge that the Department of Transportation and 
Public Fa.ddics', internal organizational structure Is a primary 
obstacle o timely project design and construction.

Everyone with whom I spoke praised the individual efforts of 
Commissioner Ward. Re received high marks for his management 

'skill ' id  I pciaonally hold tire highest regard for Commissioner 
Warns outstanding administrative abilities. Nevertheless, 
problems clearly persist in spile cf the commissioner's herculean 
efforts.

In an effort lo offer recommendations to the governor which (a) 
could tw implemented quickly, lb) would mosl likely Live the 
greatest immediate impact of expediting authorized projects, (c) 
would minimize disruption of the Internal machinery ol die 
department—disruption which would possible have the uniur- 
tunate aflecl of doing more harm than good—I submitted the 
following:

The state must develop a better tracking system lo monilcr all 
projects. The first important step in solving any problem is to 
recognize that one exists. This Iws no! yet occurred. To the extent

that the department would admit lo any ue.iy, such delay is 
blamed on external, non-controllablc factors. This attitude is un­
satisfactory. Accordingly. I recommended, ar.d the governor 
ordered, that the Division of Budget and Management conduct 
and immediate assessment of DOTPF projects authorized, but 
no! yet constructed or advertised to be constructed.

DOTPF should establish an integrated management presence in 
the department's regional structure. To pul it colloquially, under 
‘die present organization "there is no one to surrender lo" as the 
regions lack an overall manager to resolve project decision dis­
putes.
To Lire minimum extent practicable, the legislature should ap­

propriate capital improvement monies dircciiv to iminicie'tii.cj 
until DOTPF's backlog bcroir.es mere mansgablehl'r su­
itably, local governments cannot properly construct/ru. 
of ,'.e projects and, in addition, the sis t !w c:. •: -. 
burden municipalities wnh so many project^ijsdc they, too, ex­
perience difficulibes in meeting timely work flow schedules.

These three recommendations will not scive ever;.' delay ir. con- 
:'.-iicl:on of slaUHiiandalcd projects but, hopefully, will begin to 
lead lo a more timely process. T here are, admittedly, conditions 
that will delay projects in the future but, lo the extent that they 
are managablc, we should attempt to resolve them.

Since liie Department of Highways and the Department of 
Public Facilities were combined into iho Department of Trzn- 
spori.aliun and Public Facilities sc- oral yen i  ago. there h.u teen 
continued slippage in the amount ol time nt-cc raiy lo buiid state 
projects. Tins would iniliralc to me Hie mud for a thorough - 
evaluation ol ihc organizational structure ot the department with 
an eye toward revamping procedures.

t l (  b c7 tA Ol48l RjKfv* h S-»>'-Tcci,'v'If/*-v^.

Hyodt ••

HKIl
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MEMBERS PRESENT

Senator Fahrenkamp 
Senator F isc her  
Senator Mulcahy 
Senator Stu rg u lew s k i

HEARING:

CSF.il 173 An Act making a p p r o p r i a t i o n s  f o r  r e s i d e n t i a l  en er gy  programs; 
and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e .

SB 187 An Act making a supplemental  a p p r o p r i a t i o n  t o  the D i v i s i o n  o f  Parks,
Department o f  Natural  Re sources,  f o r  the Youth C on se r va t io n  Corps 
program; and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e .

CSSB 84 An Act r e l a t i n g  to the p r o c e s s i n g  o f  p er mi ts  by s t a t e  a g e n c i e s  and 
to appr ov a l  o f  Alaska c o a s t a l  management programs; e s t a b l i s h i n g  the 
Permit Reform Commission; and p r o v i d i n g  f o r  an e f f e c t i v e  d a l e .

4

SB 218 Ai. Act  ’’e l a t i n g  to  the use o f  waste heat produced by c e r t a i n
p i p e l i n e  f a c i l i t i e s ;  and p r o v i d i n g  for  an e f f e c t i v e  d a t e .

C l a r i s s . .  Qui nlan ( D ir e c t o r ,  Di v i s i o n  o f  Energy and Power Development, Department 
o f  Commerce and Economic Development) spoke in f a v o r  o f  CSHB 173. She reviewed 
the h i s t o r y  o f  the R e s i d e n t i a l  Energy C o n se r va t io n  Program, s t a t i n g  th at  i t  
c o n s i s t e d  o f  three p a r t s :  (1) r e s i d e n t i a l  en er gy  a u d i t s ,  (2) a g r a n t s  and
r efu nds  program and (3) a loan program. A u d i t o r s  have been t r a i n e d  through a 
s e r i e s  o f  one-week i n t e n s i v e  co ur se s in the community c o l l e g e  s y s t e m .  The 
D i v i s i o n  began c o n t r a c t i n g  f o r  a u d i t s  in mid-December, and a l l  c o n t r a c t u a l  funds 
were committed s t a t e w i d e  by mi d-F ebruary.  7,000 a u d i t s  w i l l  be completed in the 
near f ut ur e .

Senator Mulcahy put f o r t h t he motion to  move CSHB 173, wi t h i n d i v i d u a l  recommendations.
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Chip Dennerlein ( D ir e c t o r ,  D i v i s i o n  o f  Parks,  Department o f  Natural  Resources) 
spoke in f a v o r  o f  SB 187. He s t a t e d  t ha t  the Youth Con se r va t ion  Corps program 
in Alaska has been e f f e c t i v e ,  and re qui re d  f undi ng t o c o n t i n u e .  SB 187 would 
p r o v i d e  s t a t e  matching funds f o r  f e d e r a l  f undi ng f o r  FY 1981 and 1982.

Senator Stu rgu lew sk i  put f o r t h  the motion to  move SB 187, wi t h i n d i v i d u a l  
recommenda t i o n s .

Doming Cowles (Deputy Director,,  Department o f  Environmental Co n se r va tion ) 
t e s t i f i e d  on b e h a l f  o f  the A d m i n i s t r a t i o n  a g a i n s t  CSSB 84. He s t a t e d  th at  the 
a d m i n i s t r a t i o n  had i d e n t i f i e d  some o f  the problems wi t h the p e r m i t t i n g  p r o c e s s ,  
but that  CSSB 84 was not the s o l u t i o n .  The A d m i n i s t r a t i o n  opposes the b i l l  f o r  
s e v e r a l  r e a s o n s ,  i n c l u d i n g  the b a s i s  o f  the c l a s s  i d e n t i f i c a t i o n  o f  p e r m i t s ,  the 
e l i m i n a t i o n  o f  the requirement to exhaust  a d m i n i s t r a t i v e  re m ed ie s,  s h i f t i n g  o f  
t^e burden o f  pr oo f  to the a g e n c i e s ,  a p p l i c a t i o n  to oth er  than re s ou r c e  p e r m i t s ,  
automatic  a p p r ov a l  upon e x p i r a t i o n  o f  tlie p r o c e s s i n g  time l i m i t s  and the p o s s i b l e  
v i o l a t i o n  o f  the s i n g l e - s u b j e c t  r u le  by the r e f e r e n c e  to Coa st al  Zone Management.

Mr. Cowles s t a t e d  t hat  the A d m in i s t r a t io n  has dev el o pe d new permit  r e g u l a t i o n s  to 
r e s o l v e  some o f  the problems.  The r e g u l a t i o n s  w i l l  be in e f f e c t  b e f o r e  the end o f  
the f i s c a l  y e a r .  There are o t h e r  e f f o r t s  i n the Adi mi nJst rat  ion Lo e x p e d i t e  Lite 
permit p r o c e s s ,  i n c l u d i n g  improving the i n fo r m a t io n  f l ow t o p e r m i t t e e s ,  a master 
a p p l i c a t i o n  p r o c e s s ,  s i n g l e  permi t s  by i n d u s t r y ,  general permits  for  DNR and DEC 
and in cre ased  agency c o o r d i n a t i o n .

Senator Stargu 1 ewsk 1 commented that  SB 84 was s i mi l a r  to l e g i s l a t i o n  prused by the 
House l a s t  s e s s i o n ,  and s u g g e s t e d  making amendments to  the o r i g i n a l  h i l l  (SB 84) 
to match t hat  . l e g i s l a t i o n  and e l i m i n a t e  the problems under the s i n g l e  s u b j e c t  r u l e .  
The Senator po in te d  out that  s u b s t a n t i v e  problems wi t h CSSB 84 coulw lea d to 
e x t e n s i v e  l i t i g a t i o n  i f  e n a c t e d .

Senator St r ugul ews kl  put f or t h the moti on Lo b r i n g  SB 84 b e f o r e  the committee for  
the purpose o f  amendment. The Senator put f o r t h  the motion to  move amendments to  
SB 84 e l i mi n a t i n g  r e f e r e n c e s  to  Coastal  Zone Man.gemenL and the Permit Reform 
Commission.

Senator Bennett t e s t i f i e d  that  he had no o b j e c t i o n s  to  the amendments at that  t i me.  

The Committee r e c e s s e d .

A f t e r  r e c e s s ,  the Committee Look up SB 218.

Senator Kert t ul a  spoke in f a v o r  o f  the concept o f  SB 218. lie c i t e d  a U n i v e r s i t y  o f  
Alaska st ud y  that  determined that  the waste heat from one o f  the t r a n s - Al a s k a  o i l  
p i p e l i n e  coul d have heated 200 a cr es  o f  land f o r  a g r i c u l t u r a l  product Jon, He s t a t e d  
that: he had sponsored s i m i l a r  l e g i s l a t i o n  in Lhe p a s t ,  and that  SB 218 made se nse 
as a v e h i c l e  f o r  the u t i l i z a t i o n  o f  waste Beat on f ut ure p r o j e c t s .  It  would be 
was t ef ul  to re qui re a l l  f a c i l i t i e s  t o he c o n s t r u c t e d  to a l l o w the u t i l i z a t i o n  o f  
waste h e a t .  On the t r a n s - A l a s k a  p i p e l i n e ,  f or  exampl e,  o n l y  two or th r ee  s i t e s  
wore f e a s i b l e  for  the u t i l i z a t i o n  o f  waste he a t .
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The Committee took up SB 84.

Senator Stu rgu lew sk i  put f o r t h  the motion t o  r e s c i n d  the Committee’ s a c t i o n  on 
SB 84.

CSSB 84 was b e f o r e  the Committee.

Senator Mulcahy put f o r t h  the motion t o  move CSSB 84 w it h  i n d i v i d u a l  recommendations.  

The Committee was adjourned at  3: 17 p.m.
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TESTIMONY BEFORE SENATE RESOURCE 

COMMITTEE ON CSSB 8*f 
by

Roland Shanks

I'd like to thank you for an opportunity to discuss these pro­

posed permit reforms included in the bill.

We support permit reform, but we do not support this bill. We've 

been supporting it for six months. We've been cooperating with the 

Govenor's office in his permit reform proji ct. During a period of six 

months they've had public meetings all over the strte. They've also 

had private meetings with any interested party. Thsy've gotten input 

from many more groups than have been able to Gravel here this week for 

these hearings. That project is nearing completion and they are almost 

ready to issue the new regs. If this bill is passed we will have to 

start all over again and it will push back any new regs from six months 

to a year as we fight all these battles again. I don't feel 5t's in 

anybod 's best interest to pass tbic bill.

Sec t ions  7 and 8 have no t h i ng  t o  do wi th permi t  r e f o rm .  They a r e  
b a s i c a l l y  housekeeping «unendments needed t o  c l e a r  up t he  con f us i on  c rea ted  
by the AG's op in i on  r ega rd ing concur r en t  r e s o l u t i o n s .  These s e c t i on s  
shou ld be removed f rom t h i s  b i l l  and passed s epe r n t e l y  o r  a t t ached t o  an 
a p p l i c ab l e  b i l l  under c on s i d e r a t i o n .

I can't pass up an opportunity to comment on Section 1. Before 

the legislature endorses these findings I hope there is some factua' 

evidence offered. It's become a real fad lately to scream about permit 

regs. I'd be interested in seeing a study outlining the number of 

permits issued and the average length of time it took. I'd also be interested 

in seeing documentation of the loses noted in Section 1, paragraph (2).

These are all easy charges to make, but I've never seen any factual evidence 

to support them.

I don't feel that the number of agencies involved in the permit process 

is that oppressive. While some action requiring permits are quite simple 

some are very complex. Those complex actions have impacts affecting many



d i s c i p l i n e s ,  and a l l  o f  t h e s e  impacts must be c o n s i d e r e d  and a n a l y s e d .  The 

o n l y  a l t e r n a t i v e  t o  m u l t i p l e  agency r e v i e w s  i s  t o  p u t  t h e  e x p e r t i s e  i n t o  a l l  

t h e  a g e n c i e s ;  a w i l d l i f e  s p e c i a l i s t  i n  DNR, a h y d r o l o g i s t  i n  ADF&G, and a 

c o a s t a l  zone s p e c i a l i s t  i n  PF.C. This would c r e a t e  a l o t  o f  j o b s  b u t  i t  sure 

w o u l d n ' t  s t r e a m l i n e  t h e  bur e au cra cy .  Time g u i d e l i n e s  may be u s e f u l  t o  i n s u r e  

t i m e l y  r e s p o n s e ,  and t h e y  have been in c lu d e d  in  t h e  G o v e n o r 's  p r o p o s a l .  But we 

must r e a l i z e  t h a t  t m ne line s a lo n e  w i l l  n ot  i n s u r e  t i m e l y  a c t i o n .  There ar e t imes 

when t h e  s t a f f s  are b a c k lo g g e d  bec ause o f  t h e  number o f  pe rm it s  p e n d i n g .  Part  o f  

c l e a r i n g  up t h i s  b a c k l o g  i s  t o  b e e f  up t h o s e  s t a f f s .  Because o f  t h e  s e a s o n a l  n a t u r e  

o f  a c t i v i t i e s  t h e  pe rm it  lo a d s  tend t o  be c y c l i c .  We may want t o  e x p l o r e  i n t e r ­

m i t t e n t  s t a f f  p o s i t i o n s  tha t  would come on when t h e  l o a d  i s  h i g h .

So,  t o  co nc lu de I would urge y ou n o t  t o  was te  a l l  t h e  t ime and e f f o r t  t h a t  

has gone I'nto t h e  G ov e no r' s  pe rm it  reform p r o j e c t  b y  r « - i n ' / e n t i n g  t h e  wh eel .

Th is  l e g i s l a t i o n  i s  n ot  needed and s h o u l d n ' t  be p a s s e d .

RS /at s
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T h e  L e g i s l a t u r e  f i n d s  that,

(1) T h e  c o n s t i t u t i o n  o f  t h e  S t a t e  of A l a s k a  p r o v i d e s  
for " d e v e l o p e m e n t  of i t ' s  r e s o u r c e s  ... c o n s i s t e n t  w i t h  
t h e  p u b l i c  i n t e r e s t " .  It futhe.r s t a t e s  t h a t  "The L e g­
i s l a t u r e  s h a l l  p r o v i d t f o r  t h e  u t i l i z a t i o n ,  d e v e j L o p e m e n t , 
a n d  c o n s e r v a t i o n  o f  N a t u r a l  R e s o u r c e s  b e l o n g i n g  t o  t h e  
S t a t e ,  i n c l u d i n g  l a n d  a n d  w a t e r ,  f o r  the m a x i m u m  b e n e f i t  
o f  i t ' s  p e o p l e .  It a l s o  s t a t e s  thttffish, w i l d l i f e , a n d  
w a t e r  a r e  r e s e r v e d  f o r  c o m m o n  use. T h e  c o n s i t u t i o n  f u r­
t h e r  s t a t e s  thJyV"Fish, i jst, w i l d l i f e ,  g r a s s l a n d s  a n d  
al l  e t h e r  r e p l e n i s h a b l e  i c s o u r c e s  b e l o n g i n g  t o  t h e  S t a t e  
s h a l l  b e  u t i l i z e d ,  d e v e l o p e d ,  a n d  m a i n t a i n e d  o n  t h e  s u s­
t a i n e d  y e i l d  p r i n c i p l e " .

(2) T h a t  t h e  l e g i s l a t u r e  h a s  a d u t y  to all t h e  c i t i z e n s  
of t h e  S t a t e  t o  p r o t e c t  all r e s o u r c e s  fr o m  u n r e a s o n a b l e  
d e g r a d a t i o n  w h i l e  p r o v i d i n g  f o r  t h e  u s e  and d e v e l o p e m e n t  
of s o m e  r e s o u r c e s .

(3) T h a t  the l e g i s l a t u r e  h a s  d e l e g a t e d  th i s  r e s p o n s i b­
il i t y  t h r u  s t a t u t e  to t h e  m a n y  c o m m i s s i o n e r s .  A l l o w i n g  
f o r  t h e  p r o m u l g a t i o n  of r e g u l a t i o n s  to c a r r y  ouf-tetoe- t h e s e  
r e s p o n s i b i l i t i e s .

(4) T h e  c o m m i s s i o n e r s  of t h e  m a n y  d e p a r t m e n t s  w i l l  c o­
o p e r a t e  in a p r o j e c t  t o  c o o r d i n a t e  r e g u l a t i o n s  a n d  p e r­
m i t s  to t h e  e x t e n t  p o s s i b l e  t o  a l l o w  full u s e  a n d  d e v e ­
l o p e m e n t  fo t h e  S t a t e ' s  m a n y  r e s o u r c e s  w h i l e  s t i l l  p r o­
te c t i n g  the P u b l i c  I n t e r e s t  as m a n d a t e d  by t h e  t h e  C o n­
s t i t u t i o n  of t h e  S t a t e  of A l a s k a .
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A. Intent: a n d  B a c k g r o u n d  o f  R e g u l a t i o n s

T h e  p u r p o s e  o f  t h i s  e x e c u t i v e  s u m m a r y  is to d e s c r i b e  
the b a c k g r o u n d  and i n t e n t  o f  the u n i f o r m  p r o c e d u r a l  r e g u l a­
t i o n s  (22 A A C  10) for w h i c h  p u b l i c  n o t i c e  of p r o p o s e d  a d o p t i o n  
w a s  j o i n t l y  i s s u e d  b y  f o u r  s t a t e  a g e n c i e s  on J a n u a r y  9,
19SG. T h i s  s u m m a r y  w i l l  a l s o  b r i e f l y  d i s c u s s  m a j o r  a r e a s  of 
c o n c e r n  w h i c h  h a v e  e m e r g e d  w i t h  r e s p e c t  to the r e g u l a t i o n s .

•These r e g u l a t i o n s  are the p r o d u c t  of a p e r m i t  
r e f o r m  p r o j e c t  e s t a b l i s h e d  b y  G o v e r n o r  H a m m o n d  on J u n e  17, 
1980, a n d  a r e  i n t e n d e d  to a c h i e v e  t h e s e  p r i m a r y  goals:

1. E s t a b l i s h m e n t  of the s h o r t e s t  f e a s i b l e  d e a d l i n e  for 
the i s s u a n c e  of s t a t e  D e m i t s  for n a t u r a l  r e s c c r r e  
“d e v e l o p m e n t .

T h e  r e g u l a t i o n s  p r o v i d e  that the d e p a r t m e n t s  of 
N a t u r a l  R e s o u r c e s ,  F i s h  a n d  G a m e  and E n v i r o n m e n t a l  C o n s e r v a­
tion, and the D i v i s i o n  o f  P o l i c y  D e v e l o p m e n t  a n d  P l a n n i n g  
w i t h i n  t h e  O f f i c e  of the G o v e r n o r ,  r e f e r r e d  to in the r e g u l a­
ti o n s  as " r e s o u r c e  a g e n c i e s , "  m u s t  ..lassifv t h e i r  p e r m i t s  as 
e i t h e r  a " C l a s s  I" or " C lass I I" permit. The r e g u l a t i o n s  
p r o v i d e  t h a t  C l a s s  I p e r m i t s  m u s t  be i s s u e d  w i t h i n  t h i r t y  
d a y s of r e c e i p t  of a c o m p l e t e d ' a p p l i c a t i o n .  C l a s s  II p e r m i t s  
m u s t  b e  i s s u e d  w i t h i n  s i x t y f ive.Lcays . The p u b l i s h e d  i n f o r m a­
ti v e  s u m m a r y  o f  the r e g u l a t i o n s  c o n t a i n s  the agencies' 
p r o p o s e d  c l a s s i f i c a t i o n s .  T h e  r e g u l a t i o n s  p r o v i d e  for 
e x t e n s i o n s  o f  t h e s e  d e a d l i n e s  in c e r t a i n  l i m i t e d  cases. As 
p a r t  B o f  this s u m m a r y  d i s c u s s e s ,  the r e g u l a t i o n s  a t t e m p t  to 
p r o v i d e  s u f f i c i e n t  s a f e g u a r d s  to i n s u r e  that an e x t e n s i o n  / 
w i l l  o n l y  b e  g i v e n  w h e n  it is a b s o l u t e l y  n e c e s s a r y .  /

' 2. E s t a b l i s h  u n i f o r m  p e r m i t  p r o c e d u r e s .

C u r r e n t l y ,  p e r m i t  rind a p p e a l  p r o c e d u r e s  v a r y  
d r a m a t i c a l l y  n o t  o n l y  b e t w e e n ,  b u t  w i t h i n  state a g e n c i e s .  
U n i f o r m  p e r m i t  p r o c e d u r e s  m a k e  it far e a s i e r  for a p p l i c a n t s ,  
and t he p u b l i c  in gener a l ,  to do b u s i n e s s  w i t h  state g o v e r n­
me n t .  If a d o p t e d ,  t h e s e  r e g u l a t i o n s  w’ou l d  s u p p l a n t  a i l  
p r o c e d u r a l  m a t e r i a l  c o n t a i n e d  in the r e g u l a t i o n s  of the 
p a r t i c u l a r  a g e n c i e s  i n v o l v e d ,  a n d  a h o s t  of a d m i n i s t r a t i v e  
o r d e r s ,  i n t e r a g e n c y  a g r e e m e n t s ,  a n d  i n f o r m a l  a n d  w r i t t e n  
understandings.. T h e  C l a s s  II p r o c e d u r e s ,  the m o s t  c o m p l e x



in t h e  r e g u l a t i o n s ,  r e p l a c e  this v o l u m i n o u s  m i s h - m a s h  w i t h  
a scan't 1 1/2 p a g e s  of u n i f o r m  r e g u l a t i o n s .  The r e g u l a t i o n s  
o f  e a c h  a g e n c y  w i l l  s t a t e  the p e r m i t  r e q u i r e m e n t ;  d e s c r i b e  
t h e  s u b s t a n t i v e  c r i t e r i a  u n d e r  w h i c h  t h a t  p e r m i t  w i l l  be 
g r a n t e d ,  a n d  w i l l  c l a s s i f y  the permit.  The r e g u l a t i o n s  in 
p r o p o s e d  22 A A C  10 w i l l  g o v e r n  a d m i n i s t r a t i v e  p r o c e e d i n g s  
f o r  that permit.

3. E x p l i c i t l y  d e f i n e  the right's of the a p p l i c a n t ,  and
o t h e r  p e r s o n s  in the r e m i t t i n g  p r o c e s s .

C u r r e n t l y ,  some state a g e n c i e s  h a v e  n o  p r o c e d u r a l  
r e g u l a t i o n s  g o v e r n i n g  the i s s u a n c e  of t h e i r  v a r i o u s  permits. 
O t h e r  r e q u i r e m e n t s  w h i c h  m a y  s i g n i f i c a n t l y  a f f e c t  t h e  o u t c o m e  
o f  the p e r m i t  a p p l i c a t i o n  are four.d i n  a d m i n i s t r a t i v e  orders, 
i n t e r a g e n c y  a g r e e m e n t s  a n d  o t h e r  d o c u m e n t s  a n d  u n d e r s t a n d i n g s  
n o t  c o n t a i n e d  in t h e  a d m i n i s t r a t i v e  code. 'Sometimes, p r o c e d u r a l  
p r o t e c t i o n s  are left to a g e n c y  " d i s c r e t i o n " .  This a p p r o a c h  
c a u s e s  t w o  p r o b l e m s .  F i r s t ,  it a r g u a b l y  c o n t r a v e n e s  the
A.laska Adminis tra'.ive P r o c e d u r e  A c t  w h i c h  provides, in AS 4 4 . -  
6 2 . 6 4 0 ( 2 ) ,  that a l l  rules o f  g e n e r a l  a p p l i c a b i l i t y  s h o u l d  b e  
c o n t a i n e d  in r e g u l a t i o n s .  Second, it p r o m o t e s  m i s u n d e r s t a n d i n g  
b e t w e e n  t h e  a g e n c y  and the p u b l i c ,  and in the long run, 
t h r e a t e n s  u n n e c e s s a r y  l i t i g a t i o n .  T h e  p r o p o s e d  r e g u l a t i o n s  
a t t e m p t  to e x p l i c i t l y  d e f i n e  t h e  r i g h t s  of a l l  the p a r t i e s  
w h i l e  a v o i d i n g  u n n e c e s s a r y  p r o c e d u r a l  b u r d e n s .

4. S t r e a m l i n i n g  the s t a t e s  c o a s t a l  m a n a g e m e n t  d e c i s i o n
m a k i n g  p r o c e s s .

U n d e r  e x i s t i n g  r e g u l a t i o n s  (6 A A C  8 0 . 0 1 0 ( b ) )  
i m p l e m e n t i n g  the s t a t e ' s  C o a s t a l  M a n a g e m e n t  A c t  (AS 46.40), 
b e f o r e  a s t a t e  a g e n c y  m a y  i ssu e a p e r m i t  for an a c t i v i t y  in 
t h e  c o a s t a l  area, it m u s t  d e t e r m i n e  t h a t  the a c t i v i t y  is 
" c o n s i s t e n t "  w i t h  the s t a t e  c o a s t a l  m a n a g e m e n t  s t a n d a r d s  
f o u n d  in 6 A A C  80. A d d i t i o n a l l y ,  u n d e r  sec. 307(c) o f  the 
f e d e r a l  C o a s t a l  Z o n e  M a n a g e m e n t  Act- (16 U.S.C. § 1456), 
f e d e r a l  a g e n c i e s  m u s t  o b t a i n  a " c o n s i s t e n c y  d e t e r m i n a t i o n "  
f r o m  the s t a t e  b e f o r e  f e d e r a l  p e r m i t s  o r  license s i n  the 
c o a s t a l  a r e a  m a y  b e  issued. T h e  s t a t e ' s  r e q u i r e m e n t  (6 AAC 
8 0 . 0 1 0 ( b ) )  is i n t e n d e d  to i m p l e m e n t  AS 46.40.200, w h i c h  
s e e k s  to i n s u r e  t h a t  s t a t e  actions, i n c l u d i n g  p e r m i t  and 
l i c e n s e  d e c i s i o n s ,  w i l l  b e  c o n s i s t e n t  w i t h  the s t a t e ' s  
c o a s t a l  m a n a g e m e n t  p rogram. T h e  a p p r o a c h  t aken in 6 A A C  
8 0 . 0 1 0 ( b ) ,  h o w e v e r ,  has c r e a t e d  b o t h  u n n e c e s s a r y  d u p l i c a t i o n  
a n d  the p o t e n t i a l  for i n c o n s i s t e n t  s t a t e  p o s i t i o n s  on a p r o­
jec t .  If a n  a c t i v i t y  n e e d s  f o u r  state permits, for example,
6 A A C  8 0 . 0 1 0 ( b )  r e q u i r e s  e a c h  o f  the f o u r  state a g e n c i e s  to 
m a k e  " c o n s i s t e n c y  d e t e r m i n a t i o n s "  in t h e  c o u r s e  cf its



p e r m i t  p r o c e e d i n g .  T h e r e  is little r e a s o n  for cne f i n d i n g  
to b e  .made four times. M o r e o v e r ,  u n d e r  c u r r e n t  p r o c e d u r e s ,  
the s t a t e  w i l l  m a k e  a f i f t h  c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a 
f e d e r a l  a g e n c y  i s s u i n g  a p e r m i t  seeks state c e r t i f i c a t i o n  
u n d e r  sec. 307(c) of t h e  f e d e r a l  act. C o m p o u n d i n g  this 
u n w a r r a n t e d  d u p l i c a t i o n  is t h e  fact that t h e s e  m u l t i p l e  
c o n s i s t e n c y  d e t e r m i n a t i o n s  n e e d  net agree. In October,
1980, t h e  A l a s k a  C o a s t a l  P o l i c y  Council, b y  r e s o l u t i o n ,  
r e q u e s t e d  the a d m i n i s t r a t i o n  to d e v i s e  an a p p r o a c h  w h e r e b y  
one d e t e r m i n a t i o n ,  for b o t h  s t a t e  a n d  f e d e r a l  law p u r p o s e s ,  
w o u l d  b e  m a d e  on a p r o j e c t ,  w i t h  that d e t e r m i n a t i o n  b e i n g  
ma d e ,  to the e x t e n t  f e a s i b l e ,  w i t h i n  e x i s t i n g  p e r m i t t i n g  
p r o c e s s e s .  A r t i c l e  5 o f  t h e  p r o p o s e d  r e g u l a t i o n s  c o n t a i n s  
the a d m i n i s t r a t i o n ' s  p r o p o s a l .  T hat p r o p o s a l  a l l o c a t e s  
r e s p o n s i b i l i t y  f o r  m a k i n g  " o n e  time" c o n s i s t e n c y  d e t e r m i n a t i o n s  
in t h e  f o l l o w i n g  m a n n e r :

a. W h e n  a n  a c t i v i t y  is o f  such s i g n i f i c a n c e  as 
to r e q u i r e  the p r e p a r a t i o n  of an e n v i r o n m e n t a l  impact 
s t a t e m e n t  b y  the f e d e r a l  g o v e r n m e n t ,  a c o n s i s t e n c y  
d e t e r m i n a t i o n  s h o u l d  b e  m a d e  b y  the g o v e r n o r ' s  office. 
A c c o r d i n g l y ,  r e s p o n s i b i l i t y  in these c a s e s  w o u l d  be 
v e s t e d  w i t h  the D i v i s i o n  o f  P o l i c y  D e v e l o p m e n t  and 
P l a n n i n g .  This is a n a r r o w  s p h e r e  of r e s p o n s i b i l i t y .

b. U n d e r  e x i s t i n g  law, the D e p a r t m e n t  of N a t u r a l  
R e s o u r c e s  c a n n o t  d i s p o s e  o f  an i n t e r e s t  in s t a t e  land 
u n t i l  it f i n d s  t h a t  t h e  d i s p o s a l  w o u l d  be in t h e  "best 
i n t e r e s t s "  of the state. A S  3 8 . 0 5 . 0 3 5 ( a ) (14) . The 
c o a s t a l  m a n a g e m e n t  s t a n d a r d s  are e s s e n t i a l l y  a subset 
o f  the m a n y  f a c t o r s  w h i c h  as a w h o l e  c o n s t i t u t e  the

. " p u b l i c  i n t e r e s t " .  Thus, as a m a t t e r  of law a n d  p r a c t i­
cali t y ,  it seems m o s t  logical, e x c e p t  in cases i n v o l v i n g  
E I S  p r e p a r a t i o n ,  to v e s t  " c o n s i s t e n c y  d e t e r m i n a t i o n "  
r e s p o n s i b i l i t y  f o r  s t a t e  l a n d  d e c i s i o n s  e x c l u s i v e l y  in 
t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  M o r e o v e r ,  after 

• m a n y  d i s p o s a l s ,  p a r t i c u l a r l y  for oil a n d  gas leases, 
the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w i l l  r e q u i r e  a 
" p l a n  o f  o p e r a t i o n s "  to b e  a p p r o v e d  b y  the d e p a r t m e n t .
T o  p r o v i d e  c o n t i n u i t y  in this regard, the r e g u l a t i o n s  
p r o v i d e  t h a t  the c o n s i s t e n c y  d e t e r m i n a t i o n  on a c t i v i t i e s  
a u t h o r i z e d  in that p l a n  w i l l  a l s o  be d o n e  by DNR.

c. T h e r e  a r e  a w i d e  range of a c t i v i t i e s  o c c u r r i n g  
in t h e  c o a s t a l  a r e a  w h i c h  n e i t h e r  r e q u i r e  the p r e p a r a t i o n  
o f  a n  e n v i r o n m e n t a l  i m p a c t  statement, n o r  are a u t h o r i z e d  
b y  a s t a t e  land d i s p o s a l  o r  p l a n  of operat i o n s .  The 
p r i m a r y  i m p a c t  w h i c h  t h e s e  a c t i v i t i e s  w i l l  h a v e  on the



c o a s t a l  a r e a  is o f t e n  r e l a t e d  t o  w a t e r  quality, a n d  
t h o s e  w a t e r  q u a l i t y  i m p a c t s  r.ust n o r m a l l y  be p e r m i t t e d  
b y  e i t h e r  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  or the 
A r m y  C o r p s  o f  E n g i n e e r s  u n d e r  t h e  f e d e r a l  Clean W a t e r  
Act. S e c t i o n  401 o f  that act r e q u i r e s  t h a t  the D e p a r t­
m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  " c e r t i f y "  that the 
i s s u a n c e  c f  that f e d e r a l  l i c e n s e  o r  p e r m i t  w i l l  n o t  
v i o l a t e  s t a t e  w a t e r  q u a l i t y  stand a r d s .  B y  v e s t i n g  
c o a s t a l  m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n  a u t h o r i t y  
f o r  this l a r g e  r e s i d u a l  o f  a c t i v i t i e s  in the D e p a r t m e n t  
of E n v i r o n m e n t a l  C o n s e r v a t i o n ,  t h e  r e g u l a t i o n s  w i l l  
a l l o w  than d e t e r m i n a t i o n  t o  be m a d e  w i t h i n  the a l r e a d y  
n e c e s s a r y  "sec. 401" p r o c e s s ,  a n d  b y  the a g e n c y  w i t h  
the p r i m a r y  e x p e r t i s e  o v e r  the p r o b a b l e  p r i m a r y  i m p a c t  
of t h a t  a c t i v i t y .

A n  e x a m p l e  o f  t h e  f u n c t i o n i n g  of the a d m i n i s t r a t i o n ' s  
p r o p o s a l  m i g h t  b e  hel pful. W h e n  rhe D e p a r t m e n t  of N a t u r a l  
R e s o u r c e s  c o n s i d e r s  h o l d i n g  an o f f s h o r e  oil a n d  gas l e a s e  sale, 
t h a t  a g e n c y  w i l l  m a k e  the o n l y  d e t e r m i n a t i o n  as to w h e t h e r  
t h e  sale is c o n s i s t e n t  w i t h  the state stand a r d s .  W h e n  a s u c c e s s  
fu l  l e s s e e  seeks to c o n s t r u c t  a n  c f f s h o r e  e x p l o r a t o r y  well, 
it w i l l  a p p l y  to the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  for a p­
p r o v a l  o f  the p l a n  of o p e r a t i o n s  w i t h  r e s p e c t  t o  that w e l l  a n d  
r e l a t e d  f a c i l i t i e s .  D N R  w i l l  t h e n  m a k e  a c o n c l u s i v e  c o n­
s i s t e n c y  d e t e r m i n a t i o n  on the p l a c e m e n t  of t h a t  w e l l  a n d  
r e l a t e d  f a c i l i t i e s .  S o m e  o f  t h e s e  f a c i l i t i e s  o b v i o u s l y  w i l l  
n e e d  o t h e r  p e r m i t s  f r o m  o t h e r  a g e n c i e s .  A t  a m i n i m u m ,  
p l a c e m e n t  o f  the w e l l  o f f s h o r e  w i l l  n e e d  a p e r m i t  f r o m  the Corps 
o f  E n g i n e e r s .  W h e n  a c o n s i s t e n c y  d e t e r m i n a t i o n  is r e q u e s t e d  
o f  t h e  s t a t e  b y  t h e  C o r p s  o f  E n g i n e e r s  u n d e r  sec. 307(c) of 
t h e  f e d e r a l  C o a s t a l  Z o n e  M a n a g e m e n t  Act, the D i v i s i o n  o f  
P o l i c y  D e v e l o p m e n t  and P l a n n i n g  w i l l  u t i l i z e  t h e  d e t e r m i n a t i o n  
a l r e a d y  m a d e  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  M o r e­
over, if a n y  o t h e r  s t a t e  p e r m i t s  are n e c e s s a r y  for an a c t i v i t y  
a p p r o v e d  i n  the plan, the s t a t e  p e r m i t t i n g  a g e n c y  w i l l  not 
c o n d u c t  a c o n s i s t e n c y  d e t e r m i n a t i o n ,  s i n c e  the q u e s t i o n  or 
w h e t h e r  t h a t  a c t i v i t y  is c o n s i s t e n t  w i t h  the s t a n d a r d s  has 
a l r e a d y  b e e n  d e t e r m i n e d  b y  the Department: of N a t u r a l  R e s o u r c e s .

It is t h e  h o p e  o f  the a d m i n i s t r a t i o n  t h a t  t h e s e  
r e g u l a t i o n s  w i l l  r e s u l t  in m a j o r  p r o g r e s s  in m a k i n g  s t a t e  
p e r m i t t i n g  p r o c e d u r e s  m o r e  e f f i c i e n t ,  e x p l i c i t  and fair.
W o r k i n g  s e s s i o n s  on t h e s e  r e g u l a t i o n s  h a v e  a l r e a d y  b e e n  h e l d  
w i t h  i n d u s t r y ,  e n v i r o n m e n t a l  a n d  p u b l i c  i n t e r e s t  groups.
A l l  o f  t h e s e  g r o u p s  e n d o r s e  the fcur g o a l s  of t h e  r e g u l a­
tio n s .  A  D e c e m b e r  3, 1980, w o r k i n g  d r a f t  of t h e  r e g u l a t i o n s  
h a s  b e e n  s u b s t a n t i a l l y  r e v i s e d  to a c c o m m o d a t e  m a n y  of these 
g r o u p s '  r e c o m m e n d a t i o n s .  I n e v i t a b l y ,  h o w ever, n o n e  o f  the



g r c u p s  a r e  t o t a l l y  s a t i s f i e d  w i t h  the p roduct. S e v e r a l  
s e r i o u s  i s s u e s  r e g a r d i n g  t h e  r e g u l a t i o n s  remain. G enerally, 
c e r t a i n  o i l  i n d u s t r y  c o m m e n t a t o r s  are u n s a t i s f i e d  w i t h  the 
r e g u l a t i o n s  b e c a u s e  they a r e  p e r c e i v e d  to (1) give u n w a r r a n t e d  
r e c o g n i t i o n  to the r i g h t s  o f  t h e ' p u b l i c  and l o c a l  g o v e r n m e n t s  
i n  t h e  p e r m i t t i n g  p r o c e s s ,■ and (2) a l l o w  state r e n e w a b l e  
r e s o u r c e  a g e n c i e s  to c o m m e n t  on f e d e r a l  p e r m i t  a p p l i c a t i o n s  
a n d  to h a v e  e x c e s s i v e  i n p u t  on s t a t e  n a t u r a l  r e s o u r c e  d e c i­
sio n s .  C o n v e r s e l y ,  the f e d e r a l  O f f i c e  o f  C o a s t a l  Z o n e  
M a n a g e m e n t , a n d  c e r t a i n  e n v i r o n m e n t a l  c o m m e n t a t o r s ,  b e l i e v e  
t h a t  the r e g u l a t i o n s  g i v e  i n a d e q u a t e  p r o t e c t i o n  to a l l  of 
t h e  a b o v e  i n t e r e s t s .

The s e c o n d  p a r t  o f  t h i s  s u m m a r y  d i s c u s s e s  s e v e r a l  
o f  t h e  m a j o r  a r e a s  o f  c o n c e r n  r e g a r d i n g  the r e g u l a t i o n s , and 
t h e  r a t i o n a l e  for the t r e a t m e n t  o f  t h o s e  c o n cerns g i v e n  in 
t h e  c u r r e n t  p r o p o s a l .  T h e s e  r a t i o n a l e s ,  of course, s h o u l d  
n o t  b e  t a k e n  as i n f l e x i b l e  " p o s i t i o n s " .  The w h o l e  p u r p o s e  
o f  the p u b l i c  n o t i c e  p r o c e s s  is to g e n e r a t e  d e b a t e  on t h e s e  
i s s u e s .

B . M a j o r  I s s u e s  R a i s e d  by' che R e g u l a t i o n s

1. D i v i s i o n  of P o l i c y  D e v e l o p m e n t  and P l a n n i n g
r e s p o n s i b i l i t i e s .

As t h e  p r e v i o u s  s e c t i o n  of t h i s  s u m m a r y  suggests, 
t h e  a s s i g n m e n t  of a u t h o r i t y  to m a k e  " c o n c l u s i v e "  c o a s t a l  
m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n s  w i l l  r e s u l t  in p a r ­
t i c u l a r  s t a t e  a g e n c i e s  taking, a r o l e  o f  p r i m a r y  a u t h o r i t y  on 
c o a s t a l  m a n a g e m e n t  issues. I n t e r e s t  groups, d e p e n d i n g  u p o n  
t h e i r  o r i e n t a t i o n  a n d  p a s t  e x p e r i e n c e ,  h a v e  c o m e  to v i e w  
p a r t i c u l a r  s t a t e  a g e n c i e s  a s  m o r e  s y m p a t h e t i c  to t h e i r  
i n t e r e s t s  than  others. As a  result, c o m m e n t a t o r s  to d a t e  
h a v e  o f f e r e d  q u i t e  v a r i a n t  p o s i t i o n s  o n  w h e r e  that " u l t i m a t e  
a u t h o r i t y "  s h o u l d  lie.

A t  t h e  o u tse t, t h e  a d m i n i s t r a t i o n  h a s  a t t e m p t e d  to 
d e v e l o p  a " c o n s i s t e n c y  d e t e r m i n a t i o n "  p r o c e d u r e  w h i c h  ensures.,, 
t r u e  i n t e r a g e n c y  c o n s u l t a c r o n .  This p r o c e s s  w a s  d e v e l o p e d  
to e n s u r e  u n i f o r m i t y  in t h e  i n t e r p r e t a t i o n s  o f  the s t a t e  
c o a s t a l  m a n a g e m e n t  s t a n d a r d s ,  a n d  to l e s s e n  the p r a c t i c a l  
e f f e c t  o f  the c h o i c e  o f  a c t u a l  d e c i s i o n - m a k e r s . Th is effort, 
d e s c r i b e d  in s u bse c. (2) o f  this section, has b e e n  a l t e r n a­
t i v e l y  p e r c e i v e d  b y  some i n d u s t r y  g r o u p s  as e x c e s s i v e ,  and 
b y  t h e  f e d e r a l  O f f i c e  o f  C o a s t a l  Zone M a n a g e m e n t  as i n s u f f i­
cie n t .
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Regs
tior.s, t h e  q u e s t i o n  o f  the c h o i c e  cf. d e c i s i o n - m a k e r s  h a >  
r e m a i n e d  p r o m i n e n t .  C e r t a i n  o i l  i n d u s t r y  c o m m e n t a t o r s  h a v e  
r e c o m m e n d e d  t h a t  the G o v e r n o r ’s O f f i c e  s h o u l d  h a v e  n o  
r e s p o n s i b i l i t y  f o r  m a k i n g  c o n s i s t e n c y  d e t e r m i n a t i o n s  w h e r e  
a p r i v a t e  a p p l i c a n t  is i n v o l v e d .  The r a t i o n a l e  fcr the 
a d m  n i s t r a t i o n 's p r o p o s a l  h a s  b e e n  p r e v i o u s l y  stated.

B e c a u s e  of t h e  n a r r o w n e s s  o f  the D P D ?  s p h e r e  of 
r e s p o n s i b i l i t y  (see s e c t i o n  ( A ) (4) \a ) a b c v e ) , it w i l l  r e m a i n  
a l m o s t  u n i v e r s a l l y  t r u e  that t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  w i l l  h a v e  e x c l u s i v e  c o a s t a l  m a n a g e m e n t  a u t h o r i t y  
o v e r  its o w n  l a n d  d i s p o s a l  a c t i o n s  T h i s  a s p e c t  of t h e  
d r a f t  r e g u l a t i o n s  o r i g i n a t e d  as the p r i m a r y  i n d u s t r y  p r o p o s a l  
on c o a s t a l - m a n a g e m e n t  a n d  w a s  e n d o r s e d  b y  the administration, 
p r i m a r i l y  b e c a u s e  of the l e g a l  .and l o g i c a l  r e l a t i o n s h i p  
b e t w e e n  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n  a n d  the "best i n t e r e s t  
f i n d i n g "  u n d e r  A S  3 S . 0.5 . 035 (a) (14) (see above). This al­
t e r n a t i v e  has b e e n  c r i t i c i z e d  b y  e n v i r o n m e n t a l  grcups, ard 
b y  t h e  f e d e r a l  O f f i c e  o f  C o a s t a l  Zone M a n a g e m e n t ,  w h i c h  b e­
l i e v e  t h a t  the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w i l l  f a c e  a 
c o n f l i c t  o f  i n t e r e s t  in m a k i n g  a c o n s i s t e n c y  determine' ion 
on i t s  o w n  p r o p o s a l s .  B e c a u s e  i n  this i n s t a n c e  an a g e n c y  
w i l l  be r e v i e w i n g  the c o n s i s t e n c y  cf i t s  o w n  a c t i v i t i e s ,  it 
is p a r t i c u l a r l y  v i t a l  t h a t  p r o c e d u r a l  s a f e g u a r d s  be p l a c e d  
i n  t h e  d e c i s i o n  m a k i n g  p r o c e s s .

L i t t l e  c r i t i c i s m  h a s  b e e n  o f f e r e d  to d a t e ' o f  the 
p l a c e m e n t  o f  a u t h o r i t y  w i t h  D E C  over t h e  l a r g e  " r e s i d u a l "  
c a t e g o r y  o f  a c t i v i t i e s  n e e d i n g  sec. 4 0 1  c e r t i f i c a t i o n  unde r 
t h e  C l e a n  W a t e r  Act.

2. The, c o a s t a l  m a n a g e m e n t  p r o c e d u r a l  p r o t e c t i o n s .

T h e r e  is a d a n g e r  i n  " d i v i d i n g "  c o a s t a l  management, 
r e s p o n s i b i l i t i e s .  The s t a n d a r d s  t h e m s e l v e s  (6 AAC 80) are 
c a p a b l e  o f  d i v e r s e  i n t e r p r e t a t i o n ,  a l t h o u g h  th< p r o p o s e d  
r e g u l a t i o n s  a t t e m p t  to t i g h t e n  t h e s e  s t a n d a r d s  b y  g i v i n g  a 
m e a n i n g  to the p h r a s e  " f e a s i b l e  a n d  p r u d e n t "  w h i c h  h a s  
j u d i c i a x  i n t e r p r e t a t i o n .  N o n e t h e l e s s ,  there w i l l  r e m a i n  a 
p o s s i b i l i t y  t h a t  d i v e r s e  b o d i e s  o f  a d m i n i s t r a t i v e  p r e c e d e n t  
m i g h t  d e v e l o p  as to the m e a n i n g  o f  the st anda r d s .  Second, 
if t h e  c o a s t a l  m a n a g e m e n t  d e c i s i o n - m a k i n g  p r o c e s s  is n o t  
s u f f i c i e n t l y  d i s c i p l i n e d ,  the s t a t u t o r y  m i s s i o n  of t h e  
p a r t i c u l a r  a g e n c y  h a v i n g  j u r i s d i c t i o n  b e c o m e s  s u b s t a n t i a l l y  
m o r e  i m p o r t a n t ,  w h i c h  makes, in t u n ,  the p o s s i b i l i t y  o f  a 
r e a l i s t i c  s o l u t i o n  to t h e  " d u p l i c a t i o n "  p r o b l e m  all b u t  
i m p o s s i b l e  to ac hie v e .
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S e v e r a l  p r o t e c t i o n s  h a v e  b e e n  p r o p o s e d  in r e s p o n s e  
to these p r o b l e m s .  F irst , a d i s c i p l i n e d  i n t e r a g e n c y  r e v i e w  
p r o c e s s  h a d  b e e n  p r o v i d e d  for C l a s s  XI p e r m i t s ,  w h e r e  m o s t  
c o n s i s t e n c y  d e t e r m i n a t i o n s  w i l l  be m ade. S e c t i o n  130. The 
r e g u l a t i o n s  p r o v i d e  that i f  the d e c i d i n g  a g e n c y  (for example, 
DlIPv cn s t a t e  l a n d  m a t t e r s )  r e j e c t s  a r e c o m m e n d e d  c o u r s e  of 
a c t i o n  b y  a s i s t e r  agency, the r e a s o n s  f o r  t h a t  r e j e c t i o n  
m u s t  b e  c l e a r l y  a r t i c u l a t e d .  S e e  sec. 160(3). A d d i t i o n a l l y ,  
t h e  d e c i d i n g  a g e n c y  m u s t  a c c o r d  “grea t  w e i g h t "  to the c o m m e n t s  
o f  its s i s t e r  a g e n cies, b u t  o n l y  if t h o s e  c o m m e n t s  are 
w i t h i n  t h e  p r i m a r y  area o f  e x p e r t i s e "  o f  that agency.
S e o ~ i o n  130(c). T h i s  p r o v i s i o n  h a s  g e n e r a t e d  b o t h  c r i t i c i s m  
n- m i s u n d e r s t a n d i n g .  T h e  d e f i n i t i o n s  s e c t i o n  o f  the r e g ula- 
t. m s  (900) m a k e s  it c l e a r  that this p r o v i s i o n  is n o t  i n t e n d e d  
t o  give a n y  o t h e r  a g e n c y  a c t u a l  or p r a c t i c a l  decd.sion-making 
a u t h o r i t y .  T h i s  is b e c a u s e  no c o m m e n t i n g  a g e n c y  is d e e m e d  
t o  h a v e  " p r i m a r y  a r e a  o f  e x p e r t i s e "  on t h e  d e c i s i o n  itself.
T h e  m o s t  o f t e n  u s e d  e x a m p l e  cf t h e  o p e r a t i o n  o f  this r e q u i r e­
m e n t  is w i t h  r e s p e c t  to p l a n  of o p e r a t i o n s  a p p r o v a l  b y  the 
D e p a r t m e n t  of N a  r a l  R e s o u r c e s  for an o i l  a n d  gas lease.
L e t  us s u p p o s e  t h a t  the D e p a r t m e n t  o f  F i s h  a n d  Game c o m m e n t s  
t h a t  a p a r t i c u l a r  d r i l l i n g  a c t i v i t y  w x i l  have a d v e r s e  w i l d ­
l i f e  impacts, a n d  that to m i t i g a t e  t h o s e  i m p a c t s  a s e a s o n a l  
d r i l l i n g  r e s t r i c t i o n  s h o u l d  be i mposed. The d e c i d i n g  a g e n c y  
w i l l  n o r m a l l y  b e  r e q u i r e d  to d e f e r  to F i s h  a n d  Game c o m m e n t s  
c o n c e r n i n g  a c t u a l  o r  l i k e l y  a d v e r s e  impacts, s i n c e  t h a t  is 
c l e a r l y  w i t h i n  t h a t  d e p a r t m e n t ' s  " p r i m a r y  e x p e r t i s e " .
H o w e v e r ,  d e c i d i n g  u p o n  a s e a s o n a l  d r i l l i n g  r e s t r i c t i o n  
d e p e n d s - u p o n  a b a l a n c e  o f  the m a g n i t u d e  a n d  l i k e l i h o o d  o f  
t h e  i m p a c t  o c c u r r i n g ,  e c o n o m i c ,  e n g i n e e r i n g  a n d  o t h e r  factors. 
T h e  b a l a n c i n g  is s o l e l y  t h e  p r o v i n c e  o f  the d e c i d i n g  a g e n c y  -- 
i n  this c a s e  D N R  -- and, as a r e s ult, t h e  D e p a r t m e n t  o f  Fish' 
a n d  G a m e  w i l l  n o t  b e  e n t i t l e d  to " g r e a t  w e i g h t "  on its 
r e c o m m e n d e d  s e a s o n a l  d r i l l i n g  r e s t r i c t i o n .

Oil i n d u s t r y  c o m m e n t a t o r s  are. u n h a p p y  w i t h  t h i s  
s a f e g u a r d  -- e v e n  g i v e n  t h e  n a r r o w  d e f i n i t i o n  o f  " p r i m a r y  
a r e a  of e x p e r t i s e " ,  w h i c h  w a s  p r o v i d e d  b y  the D i v i s i o n  of 
M i n e r a l s  a n d  E n e r g y  M a n a g e m e n t .  They s e e  the p r o t e c t i o n  as 
g i v i n g  t h e  D e p a r t m e n t ,o f  F i s h  a n d  Game, if n o t  a " v eto", at 
l e a s t  u n w a r r a n t e d  n e w  a u t h o r i t y .  C e r t a i n l y ,  it gives n o  
c o m m e n t i n g  a g e n c y  a " v e t o "  (see above). M o r e o v e r ,  the 
c o m m e n t s  fa il to r e c o g n i z e  t h a t ' b o t h  sorn d a d m i n i s t r a t i v e  
p r a c t i c e ,  and f e d e r a l  law, r e q u i r e  m e a n i n g f”! c o o r d i n a t i o n  
o f  all s t a t e  a g e n c y  i n t e r e s t s  in m a k i n g  c o a s t a l  m a n a g e m e n t  
d e c i s i o n s .  P r e s e n t l y ,  t h a t  " c o o r d i n a t i o n "  o c c u r s  b y  v i r t u e  
o f  the a b i l i t y  o f  o t h e r  a g e n c i e s  to m a k e  their o w n  " c o n s i s­
t e n c y  d e t e r m i n a t i o n s "  on the s a m e  p r o j e c t  r e v i e w e d  b y  DNR.

- 7-



T h e y  w o n ' t  b e  a b l e  to do t h a t  anymor e, and a m o r e  s u b s t a n t i v e  
r c l a  m u s t  b e  p r o v i d e d  o t h e r  a g e n c i e s  Lti fne f o r m  for  m a k i n g  
t h e  one d e t e r m i n a t i o n  w h i c h  w i l l  b i n d  the e n t i r e  state.

C o n s p i c u o u s l y ,  the f e deral O f f i c e  o f  C o a s t a l  Zone 
M a n a g e m e n t  h a s  f o r c e f u l l y  u r g e d  that the state should, and 
p e r h a p s  m u s t  go s u b s t a n t i a l l y  f u r t h e r  in e n s u r i n g  a d e q u a t e  
c o n s i d e r a t i o n  of t h e  v i e w s  of o ther agencie s. T h e i r  p r i m a r y  
r e c o m m e n d a t i o n  h a s  b e e n  to r e q u i r e  that, for example, DNR. 
p l a n  o f  o p e r a t i o n s  d e c i s i o n s  b e  a t p e a l a b l e  to a m u l t i - a g e n c y  
b o a r d ,  on w h i c h  F i s h  a n d  G a m e  w o u l d  p r e s u m a b l y  sit, and 
t h r o u g h  w h i c h  they w o u l d  h a v e  a f u n c t i o n a l  v e t o  authority.

T o  e n s u r e  u n i f o r m i t y  o f  i n t e r p r e t a t i o n  o f  the 
g u i d e l i n e s ,  the r e g u l a t i o n s  p r o v i d e  (sec. 920(9)) t h a t  
i n t e r p r e t a t i o n s  o f  the m e a n i n g  o f  the g u i d e l i n e s  o f f e r e d  b y  
t h e  O f f i c e  of C o a s t a l  M a n a g e m e n t  w i l l  b e  e n t i t l e d  to great 
w e i g h t .  T h i s  p r o v i s i o n  has c a u s e d  l i t t l e  criticism. What 
h a s  b e e n  s e v e r e l y  c r i t i c i z e d ,  h o w e v e r ,  is sec. 570(b), w h i c h  
p r o v i d e s  t h a t  l o c a l  g o v e r n m e n t s  w i t h  a n  a p p r o v e d  c o a s t a l  
m a n a g e m e n t  p r o g r a m s  w i l l  be e n t i t l e d  t o  great w e i g h t  on 
q u e s t i o n s  o f  w h e t h e r  a p a r t i c u l a r  a c t i v i t y  is c o n s i s t e n t  
w i t h  that p r o g r a m .  C e r t a i n  o i l  i n d u s t r y  r e p r e s e n t a t i v e s  
h a v e  i n s i s t e d  that e v e n  w h e n  a local g o v e r n m e n t  h a s  an 
a p p r o v e d  p r o g r a m  u n d e r  AS 46.40, state a g e n c i e s  s h o u l d  not 
d e f e r  to t h a t  l o c a l  g o v e r n m e n t  o n  q u e s t i o n s  o f  c o n s i s t e n c y  
w i t h i n  its m u n i c i p a l  b o u n d a r i e s .  The O f f i c e  o f  C o a s t a l  
M a n a g e m e n t  s t r o n g l y  b e l i e v e s  t h a t  this v i e w  is i n c o n s i s t e n t  
w i t h  the i n t e n t  o f  the act, w h i c h  is to i n c r e a s e  the v o i c e  
o f  l o c a l  g o v e r n m e n t  in sta te d e c i s i o n - m a k i n g  o n c e  a p r o g r a m  
h a s  b e e n  a p p r o v e d .  T h e  d i s a g r c a m e n t  o v e r  sec. 570(b), then, 
is as m u c h  one c f  l a w  a: p o licy, and t h e  D e p a r t m e n t  o f  Lav; 
is r e s e a r c h i n g  the issue.

F i n a l l y ,  u n t i l  r e c e n t l y ,  the oil i n d u s t r y  h a s  b e e n  
v e r y  c r i t i c a l  of the fact that r e v i e w  of plans of o p e r a t i o n s  
w i l l  be c l a s s i f i e d  as a " Class  II" p e r m i t ,  sincr p u b l i c  
n o t i c e  (sec. 120) is p r o v i d e d  f o r  C l a s s  II permits. Cu rre n t l y ,  
p u b l i c  n o t i c e  o f  p r o p o s e d  p l a n s  of o p e r a t i o n s  is n o t  p r o v i d e d  
b y  the Department: o f  N a t u r a l  R e s o u r c e s ,  and they h a v e  seer, 
sec. 120 as i m p o s i n g  a n e w  a n d  u n w a r r a n t e d  p r o c e d u r a l  
r e q u i r e m e n t .  P u b l i c  n o t i c e  is b e i n g  p r o v i d e d  in c e r t a i n  
c a s e s  for p l a n s  of o p e r a t i o n s  s o l ely b e c a u s e  it is u q u i r e d  
b y  f e d e r a l  law. A s  n o t e d  p r e v i o u s l y ,  in the c o u r s e  o f  its 
p l a n  of o p e r a t i o n s  review, Hu? D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
w i l l  b e  p e r f o r m i n g  a c o n s i s t e n c y  d e t e r m i n a t i o n  w h i c h  w i l l  
s e r v e  as t h e  s t a t e ' s  " d e t e n n i n a t i c n "  f o r  f e d e r a l  p e r m i t  
p u r p o s e s  as well. 15 C F R  § 9 3 0 . 6 1  r e q u i r e s  t h a t  a s tate
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c o n s i s t e n c y  d e t e r m i n a t i o n  on a p r o p o s e d  f e d e r a l  p e r m i t  or 
l i c e n s e  m u s t  b e  p r e d i c a t e d  on p u b l i c  n o t i c e .  U n d e r  the 
p r o p o s a l ,  h o w e v e r ,  p u b l i c  n o t i c e  w i l l  net b e  p r o v i d e d  even 
w h e n  the a c t i v i t y  is in the c o a s t a l  area, if n o  r e l a t e d  
f e d e r a l  p e r m i t  is n e c e s s a r y .  F o r  t h e s e  plans, then, a 
de ? i s i o n  c o u l d  be m a d e  i m m e d i a t e l y  a f t e r  e x p i r a t i o n  of the 
tvrenty-cne d a y  a g e n c y  r e v i e w  p e r i o d  in sec. 130. O n c e  a w a r e  
o f  this f e d e r a l  r e q u i r e m e n t ,  c r i t i c i s m  cf t h i s  a s p e c t  of the 
r e g u l a t i o n s  h a s  d i m i n i s h e d .

A n y  s i g n i f i c a n t  d i l u t i o n  o f  these p r o t e c t i o n s  m a y  
r a i s e  s e r i o u s  q u e s t i o n s  as to t h e  c o n t i n u e d  l e g a l i t y  of the 
s t a t e ' s  p r o g r a m  u n d e r  f e d e r a l  law. T h e  i n t e r e s t s  o f  the 
p u b l i c ,  a n d  of l ocal g o v e r n m e n t s  in p a r t i c u l a r ,  w o u l d  b e  
s e v e r e l y  i n j u r e d  if this w e r e  t h e  case. •

3. E x t e n s i o n s  o f  p e r m i t  d e a d l i n e s .

A s  n o  i p r e v i o u s l y ,  t h e  r e g u l a t i o n s  p r o v i d e  t h a t  
t h e  C l a s s  I a n d  il p e r m i t  d e a d l i n e s  m a y  b e  e x t e n d e d  u n d e r  
c e r t a i n  c i r c u m s t a n c e s . T h e s e  c i r c u m s t a n c e s  are:

a. C o m p l e x  p r o j e c t s . S e c t i o n  0 2 0 ( a ) ( 1 )  and 020(b) 
o f  the r e g u l a t i o n s  p r o v i d e  that the p e r m i t  d e a d l i n e s
m a y  b e  e x t e n d e d  if the c o m m i s s i o n e r  o f  the a g e n c y  
c e r t i f i e s  t h a t  the p r o j e c t  is t o o  " c o m p l e x "  to b e  
a d e q u a t e l y  r e v i e w e d  w i t h i n  the t i m e f r a m e  o t h e r w i s e  
a l l o w e d .  T h e r e  is l i t t l e  d i s a g r e e m e n t  that a s i xty- 
f i v e  d a y  r e v i e w  of, for e x a m p l e ,  the T r a n s A l a s k a  
P i p e l i n e ,  is less  than a d e q u a t e  to p r o t e c t  the p u b l i c  
i n t e r e s t .  T h i s  e x c e p t i o n  w a s  r e c o g n i z e d  and j o i n t l y  
e n d o r s e d  b y  i n d u s t r y  a n d  t h e  a d m i n i s t r a t i o n  in H o u s e  
C o m m i t t e e  s u b s t i t u t e  for S 3  548, a p.'rmit r e f o r m  b i l l  
c o n s i d e r e d  in the last l e g i s l a t u r e .  As a s a f e g u a r d ,  
sec. 020(b) r e q u i r e s  that the c o m m i s s i o n e r ' s  o f f i c e  
i t s e l f  m a k e  t h e  c e r t i f i c a t i o n ,  a n d  also r e q u i r e s  the 
c o m m i s s i o n e r  to e s t a b l i s h  the ’sh o r t e s t  f e a s i b l e  t i m e "  
in w h i c h  r e v i e w  can b e  c o m p l e t e d .  S u b s e q u e n t  e x t e n s i o n s  
a r e  n o t  pei 'ssible.

b. A  m a x i m u m  t w e n t y  day e x t e n s i o n  is p o s s i b l e  if
a’ p u b l i c  h e a r i n g  is h e l d  o n  the p r o ject. S e c t i o n  0 2 0 ( a)(2 ) 
s e c 7 T J 5 T O T : — T h e r e  are t w o  r e a s o n s  for this p r o v i s i o n .  
First:, the a g e n c y  w i l l  o f t e n  n o t  k n o w  w h e t h e r  a p u b l i c  
h e a r i n g  is w a r r a n t e d  u n t i l  late in the d e c i s i o n - m a k i n g  
p r o c e s s .  F o r  e x a m p l e ,  w i t h  Class II p e r m i t s ,  the 
a g e n c y  w i l l  o f t e n  n o t  k n o w  the i n t e n s i t y  of p u b l i c  
c o n c e r n  u n t i l  the c l o s e  o f  its p u b l i c  n o t i c e  p r o c e s s ,  
w h i c h  w i l l  o f t e n  b e  t h i r t y - f i v e  to f orty d a y s * a f t e r  the
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a p p l i c a t i o n  h a s  b e e n  received. ' S e e  sec. 120(b)(3).

T h a t  w o u l d  leave, r.t m, 3t, t w e n t y - f i v e  d a y s  to d ecid e 
u p o n  a h e a r i n g ,  p r o v i d e  a d e q u a t e  a d v a n c e  n o t i c e  o f  the 
h e a r i n g ,  h o l d  the h e a r i n g  and t h o u g h t f u l l y  c o n s i d e r  the 
c o m m e n t s  r e c e i v e d .  T h a t  is s i m p l y  i m p o s s i b l e  to do.
B y  a l l o w i n g  the a d d i t i o n a l  twenty days a t  m o s t , the 
a g e n c y  can r e a l i s t i c a l l y  h o l d  a m e a n i n g f u l  p u b l i c  
h e a r i n g .  A d d i t i o n a l l y ,  as n o t e d  in subsec. (4), 
c r i t e r i a  h a v e  b e e n  d e v e l o p e d  to limit the c i r c u m s t a n c e s  
u n d e r  w h i c h  a h e a r i n g  w i l l  be held.

A n o t h e r  r e a s o n  f o r  the t w e n t y  day p u b l i c  
h e a r i n g  " o v e r r i d e "  r e l a t e s  to t h e  c l a s s i f i c a t i o n  of 
p e r m i t s  t h e m s e l v e s .  U n d e r  S3 548, a t h i r d  c a t e g o r y  of 
p e r m i t s  w o u l d  be a u t h o r i z e d  -- C l a s s  III p e r m i t s ,  w h i c h  
c o u l u  b e  i s s u e d  in n i n e t y  days. The p r i m a r y  v a l u e  of 
the C l a s s  I I I  p e r m i t  c a t e g o r y  w a s  to a c c o m m o d a t e  these 
p e r m i t s  (for the r e a s o n s  s t a t e d  above) for w h i c h  a 
p u b l i c  h e a r i n g  w a s  p e r i o d i c a l l y  a p p r o p r i a t e .  T h e  
r e g u l a t i o n s  a b a n d o n  the C l a s s  I I I  option. T h e  a d m i n­
i s t r a t i o n  f e e l s  t h a t  it is p r e f e r a b l e  to a p p l i c a n t s  to 
p r o v i d e  for a n  e i g h t y - f i v e  day r e v i e w  p e r i o d  o n l y  in 
t h o s e  c ases w h e r e  a p u b l i c  h e a r i n g  is a c t u a l l y  held, 
r a t h e r  than l u m p i n g  a w h o l e  c lass of p e r m i t s  i n t o  a 
n i n e t y  day c a t e g o r y ,  even t h o u g h  in i n d i v i d u a l  cas es a 
p u b l i c  h e a r i n g  w o u l d  n o t  b e  pro vided. O i l  i n d u s t r y  
c o m m e n t a t o r s  n o n e t h e l e s s  w a n t  t h i s  p r o v i s i o n  deleted, 
a r g u i n g  tha t any p u b l i c  h e a r i n g  s h o u l d  b e  h e l d  w i t h i n  
the s i x t y - f i v e  d a y  Class I I  period. T h a t  is n o t  p o s s i b l e ,  
if a n y t h i n g  a p p r o a c h i n g  a d e q u a t e  n o t i c e  of the h e a r i n g  
is to b e  p r o v i d e d  (see above). indeed, e n v i r o n m e n t a l  
g r o u p s  are d e e p l y  c o n c e r n e d  that a t w e n t y  day e x t e n s i o n  
is i t s e l f  i n s u f f i c i e r t .  I f  this e x t e n s i o n  w e r e  to be 
r e m o v e d ,  C l a s s  III p r o c e d u r e s  w o u l d  h a v e  to b e  w r i t t e n ,  
a nd t h o s e  p e r m i t s  n o w  n o r m a l l y  c l a s s i f i e d  as C l a s s  II 
w o u l d  b e  r e c l a s s i f i e d  as C lass I I I  if t h e r e  w a s  any 
r e a s o n a b l e  l i k e l i h o o d  of a p u b l i c  h e a r i n g  e v e r  b e i n g  
w a r r a n t e d  on a p a r t i c u l a r  a p p l i c a t i o n .

**«•

c. S e c t i o n  0 2 0 ( a ) ( 3 )  p r o v i d e s  t h a t  the d e a d l i n e s  
can b e  e x t e n d e d  b y  m u t u a l  a g r e e m e n t  of the a p p l i c a n t  
awd t h e  d e p a r t m e n t .  This p r o v i s i o n  w " S  o r i g i n a l l y  
i n s e r t e d  .in S B  5 4 8  at the r e q u e s t  of i n d u s t r y  r e p r e s e n­
tati v e s ,  w h o  e n v i s i o n e d  c e r t a i n  c i r c u m s t a n c e s  w h e r e  the 
a d m i n i s t r a t i v e  r e c o r d  m i g h t  r.ot b e  s u f f i c i e n t  b y  the 
a p p l i c a b l e  d e a d l i n e  to s u s t a i n  a g r a n t i n g  of the permit.



e n t e r  into m e m o r a n d a  of u n d e r s t a n d i n g  w i t h  f e d e r a l  
a g e n c i e s  f o r  the j o i n t  p r o c e s s i n g  or a p p l i c a t i o n s  e v e n  
t h o u g h  the j o i n t  p r o c e s s i n g  n a y’ r e s u l t  in d i f f e r i n g  
d e a d l i n e s  f r o m  t h o s e  i m p o s e d  in r e g u l a t i o n s .  H o w e v e r ,  
u n d e r  sec. 085, t h e s e  m e m o r a n d a  a r e  a u t h o r i s e d  o n l y  
a f t e r  the a g e n c y  h a s  w e i g h e d  the i m p a c t  o f  the d i f f e r i n g  
p r o c e d u r e s  o n  the a p p l i c a n t .  It w o u l d  be c o u n t e r­
p r o d u c t i v e  i f  t h e s e  r e g u l a t i o n s  p r e c l u d e d  an a g e n c y  
f r o m  e n t e r i n g  into a j o i n t  p e r m i t  p r o c e s s i n g  s c h e m e  
w i t h  f e d e r a l  a g e n c i e s  s i m p l y  b e c a u s e  the e x i s t i n g  
r e g u l a t i o n s  of the s t a t e  a n d  f e d e r a l  a g e n c i e s  w e r e  n o t  
c o m p a t i b l e .  This " e x c e p t i o n "  has g e n e r a l l y  b e e n  
s u p p o r t e d  to date.

e. T h e  d e a d l i n e  for i s s u i n g  a p e r m i t  m a y  b e  
" t o l l e d "  -- o r  s u s p e n d e d  -- if t h e  a gency finds that, 
b e c a u s e  o f  the u n i q u e  n a t u r e  of t h e  project, a d d i t i o n a l  
i n f o r m a t i o n  b e y o n d  t h a t  r e q u i r e d  i n  the a p p l i c a t i o n  
f o r m  is n e c e s s a r y .  S e c t i o n  020. Again, this e x c e p t i o n  
w a s  r e c o g n i z e d  in S B  548. A g e n c y  a p p l i c a t i o n  f o r m s  a n d  
g e n e r a l l y  r e q u i r e d  a t t a c h m e n t s  w i l l  provide, i n  a l m o s t  
all cases, e n o u g h  i n f o r m a t i o n  to r e a c h  a m e a n i n g f u l  
de c i s i o n .  O c c a s i o n a l l y ,  an a c t i v i t y  w i l l  r a i s e  u n i q u e  
i s s u e s  w h i c h  an a g e n c y  m u s t  e x p l o r e  f u r t h e r  if the 
p e r m i t  is to be l a w f u l l y  granted. It is n o t  t h e  i n t e n t  
of t h i s  s e c t i o n  to a l l o w  o r  e n c o u r a g e  f i s h i n g  e x p e d i t i o n s ,  
or t o  d e m a n d  v e r i t a b l e  i m p a c t  s t a t e m e n t s  f r o m  t h e  
a p p l i c a n t .  A n y  r e q u e s t  for a d d i t i o n a l  i n f o r m a t i o n  m u s t  
b e  l i n k e d  to some i n f o r m a t i o n  gap w h i c h  p r e v e n t s  a 
s u f f i c i e n t  a s s e s s m e n t  of t h e  a p p l i c a t i o n  u n d e r  the  
d e c i s i o n - m a k i n g  c r i t e r i a  o f  the a g e n c y  as c o n t a i n e d  in 
its s t a t u t e s  and r e g u l a t i o n s .  E n v i r o n m e n t a l  g r o u p s  
h a v e  c r i t i c i z e d  sec. 0 30 b e c a u s e  it, one, a f f o r d s  only 
one o p p o r t u n i t y  to r e q u e s t  a d d i t i o n a l  i n f o r m a t i o n  and, 
two, r e q u i r e s  that the i n f o r m a t i o n  b e  s ought e a r l y  in 
the d e c i s i o n - m a k i n g  p r o c e s s .  Oil i n d u s t r y  s p o k e s m e n  

. o p p o s e  this p r o v i s i o n  as p r o v i d i n g  " a n o t h e r  l o o p h o l e "  
for e x t e n d i n g  the d e a d l i n e s .

4.- P u b l i c  h e a r i n g s  and A p p e a l .
..I

S e c t i o n  050 o f  the b i l l  e s t a b l i s h e s  the c r i t e r i a  
for h o l d i n g  a p u b l i c  h e a r i n g .  O i l  i n d u s t r y  c o m m e n t a t o r s  
h a v e  e x p r e s s e d  c o n c e r n  t h a t  this p r o v i s i o n  r e q u i r e s  t h a t  a 
p u b l i c  h e a r i n g  b e  h e l d  i n  cases w h e r e  h e a r i n g s  w e r e  n o t  
a u t h o r i z e d  in t h e  past. To the c o n t r a r y ,  this s e c t i o n  is 
i n t e n d e d  to c o n s t r a i n  t h o s e  s i t u a t i o n s  in w h i c h  p e r m i t  
p r o c e e d i n g s  w i l l  b e  e x t e n d e d  t h r o u g h  t h e  h o l d i n g  of a
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h e a r i n g .  C u r r e n t l y ,  o f  course, any a g e n c y  can h e l d  a p u b l i c  
h e a r i n g  o n  a n y  p e r m i t  a p p l i c a t i o n ,  e v e n  if one is n o t  r e­
q u i r e d  'by law. The a d m i n i s t i a t i o n  d i d  not fe el it s o u n d  to. 
a l l o w  for a t w e n t y  d a y  e x t e n s i o n  cf t h e  p e r m i t  d e a d l i n e  for 
the h o l d i n g  o f  a h e a r i n g ,  w i t h o u t  al so l i m i t i n g  the s i t u a­
ti o n s  in w h i c h  a h e a r i n g  w o u l d  b e  a p p r o p r i a t e ,  first, 
sec. 050(c) e x p l i c i t l y  p r o h i b i t s  the h o l d i n g  o f  d u p l i c a t i v e  
p u b l i c  h e a r i n g s .  S e cond, in d e t e r m i n i n g  w h e t h e r  to h o l d  a 
h e a r i n g ,  the c o m m i s s i o n e r  is e x p l i c i t l y  r e q u i r e d  to c o n s i d e r  
the e f f e c t  o f  a t w e n t y  d a y  d e l a y  cn t h e  p r o b a b l e  s t a r t i n g  
da t e  o f  p r o j e c t  c o n s t r u c t i o n  (050(b ) ( 4 ) )  and w h e t h e r  the 
p u b l i c  c o n c e r n  for t h e  p r o j e c t  r e a l l y  h a s  a n y t h i n g  t o  do 
w i t h  the j u r i s d i c t i o n  o f  the agency. S e c t i o n  0 5 0 ( b ) (2),
F r o m  the a p p l i c a n t ' s  p o i n t  o f  view, thest, are b e n e f i c i a l  n e w  
provisions'.

S i m i l a r l y ,  one o i l  i n d u s t r y  s p o k e s m a n  has c r i t i c i z e d  
t h e - a p p e a l s  s e c t i o n s  of A r t i c l e s  6 a n d  7 at. -expressly " l e g i t­
i m i z i n g "  the a b i l i t y  o f  a p e r s o n  o t h e r  than the a p p l i c a n t  to 
a p p e a l  a p e r m i t  d e c i s i o n  if he is d i r e c t l y  and a d v e r s e l y  
a f f e c t e d .  T h a t  c r i t i c i s m  a s s u m e s  that a m e m b e r  of t h e  
p u b l i c  h a s  n o  such e x i s t i n g  right, w h i c h  c o u l d  not b e  m o r e  
w r o n g .  A  c a r e f u l  r e a d i n g  o f  secs. 6 10 - 620 in p a r t i c u l a r  
w i l l  d i s c l o s e  that t h e  r e g u l a t i o n s  in fac t i m p o s e  n e w ,  
s i g n i f i c a n t  oblige ins on a p o t e n t i a l  p u b l i c  i n t e r e s t  
a p p e l l a n t .  T h e s e  r e q u i r e m e n t s  - -  p a r t i c u l a r l y  the r e q u i r e­
m e n t  of sec. 6 2 0  as to a c t i v e  p a r t i c i p a t i o n  t h r o u g h o u t  the 
d e c i s i o n - m a k i n g  p r o c e s s  -- h a v e  b e e n  s u p p o r t e d  b y  i n d u s t r y .  
Thus, the c r i t i c i s m  a p p e a r s  to b e  that the r e g u l a t i o n s  
s h o u l d  a d d r e s s  l i m i t a t i o n s  on t h e  p u b l i c ' s  e x i s t i n g  right: 
to a p p e a l ,  b u t  s h o u l d  n o t  " l e g i t i m i z e "  the r i g h t  itself.

i

5. P e r m i t  a m e n d m e n t s .

T h e  r e g u l a t i o n s  (sec. 0 8 0 ( c ) - ( d ) )  p r ovid e t h a t  
c h a n g e s  to a p e r m i t t e d  o p e r a t i o n  w h i c h  involve s i g n i f i c a n t  
n e w  i m p a c t s  r e q u i r e  a n e w  p e r m i t ,  w h i l e  changes w h i c h  do n o t  
i n v o l v e  s i g n i f i c a n t  i m p a c t s  are t r e a t e d  as a m e n d m e n t s  w h i c h  
do h o t  n e e d  p u b l i c  n o t i c e .  Oil i n d u s t r y  c o m m e n t a t o r s  h a v e  
s u g g e s t e d  that w h e r e  the i m p a c t s  are " i n s i g n i f i c a n t " ,  n o  
c o m m u n i c a t i o n  w i t h  the a g e n c y  s h o u l d  b e  n e c e s s a r y  at all, 
and t h e  a c t i v i t y  s h o u l d  be a l l o w e d  to proceed. That p r o ­
p o s a l  w o u l d  c r eat e a s i g n i f i c a n t  r i s k  o f  m i s u n d e r s t a n d i n g ,  
and p e r h a p s  l i t i g a t i o n .  I n i t i a l l y ,  t h e  p e r m i t t e e  w o u l d  
d e c i d e  w h e t h e r  he fe;.t*. this c h a n g e  w a s  " s i g n i f i c a n t " .  If he 
felt that it w a s n ' t ,  he w o u l d  p r o c e e d  w i t h o u t  n o t i f y i n g  the 
a g e n c y .  T h e  o b v i o u s  q u e s t i o n  is this: W h a t  i f  the a g e n c y
d e t e c t s  the change, a n d  d i s a g r e e s  ;.s to its s i g n i f i c a n c e ?
The a g e n c y  w o u l d  the n be f r e e  to take e n f o r c e m e n t  a c t i o n  for 
v i o l a t i o n  o f  its r e g u l a t i o n s .



o. " A u t o m a t i c  a o D r o v a l " .

T h e  r e g u l a t i o n s  co n o t  p r o v i d e  that if a p e r m i t  
d e a d l i n e  is m i s s e d ,  the p e r m i t  is d e e m e d  " a u t o m a t i c a l l y  
i s s u e d " .  H o  i s s u e  s u r r o u n d i n g  these r e g u l a t i o n s  h as c a u s e d  
the a d m i n i s t r a t i o n  m o r e  d i f f i c u l t y  t h a n  this one. The 
a d m i n i s t r a t i o n  s u p p o r t s  e f f e c t i v e  e n f o r c e m e n t  o f  the d e a d­
l i n e s  i m p o s e d  in t h e s e  r e g u l a t i o n s .  This is p a r t i c u l a r l y  so 
b e c a u s e  the d e a d l i n e s  i m p o s e d  a r e  achi evable, a n d  t h o s e  
c i r c u m s t a n c e s  in w h i c h  e x t e n s i o n s  are a b s o l u t e l y  n e c e s s a r y  
h a v e  b e e n  c l e a r l y  d e l i n e a t e d .

T o  p r o v i d e  t h a t  p e r m i t s  are deemed a u t o m a t i c a l l y  
" i s s u e d " ,  an a p p r o a c  e n d o r s e d  b y  c e r t a i n  oil i n d u s t r y  
r e p r e s e n t a t i v e s  a n^ . o n t a i n e d  i n  SB 548, c a iries v.Tith it a 
g r e a t  d e a l  o f  d i s t u r b i n g  b a g g a g e .  First, such a p r o v i s i o n  
w o u l d  r e q u i r e  a s t a t u t o r y .c h a n g e .  It is not, at this time, 
a s t a t u t o r i l y  s u f f i c i e n t  g r o u n d s  for p e r m i t  i s s u a n c e  t h a t  a 
d e a d l i n e  has b e e n  m i s s e d .  Thus, a b s e n t  a c h a n g e  in the 
lf-\ a d e c i s i o n  to i s s u e  a p e r m i t  s i m p l y  b e c a u s e  a c e r t a i n  
d a t e  h a s  b e e n  m i s s e d  w o u l d  be a r b i t r a r y  a n d  c a p r i c i o u s .
E v e n  i f  a s t a t u t o r y  p r o v i s i o n  w a s  p r o v i d e d ,  p r o b l e m s  w o u l d  
remair . It c o u l d  b e  a r g u e d  t h a t  such a s t atute w o u l d  b e  
u n c o n s t i t u t i o n : ' 1 i t  w o u l d  d e n y  a ^erson s e r i o u s l y
a f f e c t e d  b y  th e d e c i s i o n  a n y  r e a l  m e a n s  -- , ■'ministrative or 
j u d i c i a l  -- to i n f l u e n c e  t h e  p e r m i t  decision, ''^reover, an 
a g e n c y  w i t h  s e r i o u s  c o n c e r n s  o v e r  a p e r m i t  n e a r  ti»w c l o s e  of 
the d e c i s i o n - m a k i n g  p r o c e s s  m i g h t  h a v e  n o  a l t e r n a t i v e  b\it to 
d e n y  t h e  pr e m i t  r a t h e r  t h a n  to a l l o w  t he t h i r t i e t h  or sixty- 
f i f t h  d a y  to b e  r e a c h e d .  Third, if an a gency s h o u l d  e v e r  
d e s i r e  to i s s u e  a p e r m i t ,  b u t  c o u l d  n o t  j u s t i f y  its d e c i s i o n  
p a s e d  o n  the r e c o r d ,  it m i g h t  s i m p l y  let the t i m e  r u n  i n t e n­
t i o n a l l y .  S i n c e  t h e  p e r m i t  w o u l d  b e  " a u t o m a t i c a l l y  i s s u e d "  
b y  o p e r a t i o n  o f  t h e  c a l e n d a r ,  t h e r e  w o u l d  b e  n o  m e a n i n g f u l  
j u d i c i a l  r e vi ew.

A  s u g g e s t i o n  h a s  b e e n  m a d e  to a l l e v i a t e  this 
t h i r d  p r o b l e m  by p r o v i d i n g  that j u d i c i a l  r e v i e w  u n d e r  
a p p l i c a b l e  c r i t e r i a  w o u l d  s t i l l  b e  p e r m i s s i b l e  a f t e r  the. 
d e a d l i n e  h a d  run, b u t  t h a t  the c o u r t  w o u l d  r e v i e w  any 
c o n f l i c t i n g  e v i d e n c e  o r  o p i n i o n  in a l i g h t  "most f a v o r a b l e  
to t h e’a p p l i c a n t . "  T h i s  s u g g e s t i o n  h a s  merit, b u t  r a i s e s  
a d d i t i o n a l  c o n c e r n s  as to w h e t h e r  the c o u r t  w o u l d  feel 
c o m p e l l e d  to c o n d u c t  a "de n o v o "  r e v i e w  of the p r o j e c t ,  w i t h  
r e s u l t a n t  s u b s t a n t i a l  d e l a y s  in p r o j e c t  approval.

H o s t  f u n d a m e n t a l l y ,  t h e  a r g u m e n t  for " a u t o m a t i c  
a p p r o v a l "  a s s u m e s  t h a t  s t a t e  e m p l o y e e s  w i l l  n o t  u s e  t h e i r  
u t m o s t  e f f o r t s  to c o m p l y  w i t h  t h e i r  employers' r u l e s  a n d
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r e g u l a t i o n s .  G i v e n  a d e q u a t e  s t a f f i n g  levels, w e  b e l i e v e  
t h a t  t h e r e  v;ill b e  l i t t l e  d i f f i c u l t y  in m e e t i n g  the r e q u i r e­
m e n t s  o f  these  r e g u l a t i o n s . - B e f o r e  a n y t h i n g  as d i f f i c u l t  
a n d  u n c e r t a i n  as " a u t o m a t i c  a p p r o v a l "  is a t t e m p t e d ,  w e  
b e l i e v e  that a y e a r ' s  t r i a l  p e r i o d  w i t h  a d e q u a t e  s t a f f  
l e v e l s  s h o u l d  b e  p r o v i d e d  b e f o r e  mere s evere  a l t e r n a t i v e s  
a r e  a t t e m p t e d .

7. ' State' C o m m e n t s  on F e d e r a l  P e r m i t  A p p l i c a t i o n s .

A  s e r i o u s  i s s u e  n o t  a d d r e s s e d  in the p r o p o s e d  r e g u l a­
ti o n s  is the q u e s t i o n  o f  the d e g r e e  to w h i c h  s t a t e  a g e n c y  
c o m m e n t s  on f e d e r a l  p e r m i t  a p p l i c a t i o n s  s hould be c o n s t r a i n e d .  
B a s i c a l l y ,  the issue, as p o s e d  b y  the o i l  industry, is this:
T h e  r e g u l a t i o n s  do p r o v i d e  that the s t a t e  w i l l  s p e a k  w i t h  one 
v o i c e  on c o a s t a l  m a n a g e m e n t  m atte r s .  H o w e v e r ,  an a g e n c y  
d i s e n c h a n t e d  w i t h  the r e s u l t s  o f  that d e c i s i o n  m a y  s t i l l  
r e c o m m e n d  its o w n  t e r m s  a n d  c o n d i t i o n s  -- or p e r m i t  d e n i a l  -- 
t h r o u g h  c o m m e n t s  o n  a f e d e r a l  p e r m i t  a p p l i c a t i o n  n e c e s s a r y  
fo r  the f a c i l i t y .  F o r  l e g a l  or p o l i c y  reasons, the f e d e r a l  
p e r m i t t i n g  a g e n c y  m a y  f e e l  c o m p e l l e d  to a ccept that r e c o m­
m e n d a t i o n .  As a r e s u l t ,  an a d m i t t e d  p o s s i b i l i t y  f o r  " i n c o n s i s­
te n t "  s t a t e  p o s i t i o n s  remai n s .

It h a s  b e e n  s u g g e s t e d  that t h e  a g e n c y  w i t h  d e c i s i o n a l  
a u t h o r i t y  on c o a s t a l  m a n a g e m e n t  issues (i.e. D H R  on s t a t e  
l a n d  m a t t e r s )  a l s o  h a v e  d e c i s i o n a l  a u t h o r i t y  o n  the t e x t  of 
s t a t e  c o m m e n t s  on f e d e r a l  p e r m i t  a p p l i c a t i o n s  ( o t h e r  t h a n  
sec. 401 c e r t i f i c a t i o n s  b y  DEC) -- a n d  that t h o s e  c o m m e n t s  
b e  c o m p i l e d  at the t i m e  the c o n s i s t e n c y  d e t e r m i n a t i o n  is 
m a d e ,  sc that the a p p l i c a n t  w i l l  r e c e i v e  a single, i n c l u s i v e  
a n d  f i n a l  " s t a t e  p o s i t i o n "  on h i s  p r o j e c t  at t h a t  time.

The p r o p o s a l  w o u l d  b r i n g  u n q u e s t i o n e d  b e n e f i t s .
It a l s o  h a s  p r o b l e m s .  T h e  d e p a r t m e n t s  o f  F i s h  and G a m e  
(AS 1 6 . 0 5 . 0 2 0 ( 2 ) - ( 3 ) ;  A G  16 05.050 ( 1 ) )  and E n v i r o n m e n t a l  
C o n s e r v a t i o n  (AS 4 6 . 0 3 . 0 2 0 ( 9 ) )  a r g u a b l y  have d i r e c t  s t a t u­
to r y  d u t i e s  w h i c h  this p r o p o s a l  could u n l a w f u l l y  impair.
S e c o n d ,  s i n c e  the D e p a r t m e n t  of Fish a n d  Game is n e v e r  g i v e n  ^  
the r o l e  o f  d e c i s i o n - m a k e r  on c o n c l u s i v e  c o a s t a l  m a n a g e m e n t  
m a t t e r s  u n d e r  the p r o p o s e d  r e g u l a t i o n s ,  d e n y i n g  that d e p a r t­
m e n t  its r e m a i n i n g  a v e n u e  o f  d i r e c t  i n f l u e n c e  w o u l d  b e  seen 
b y  s o m e  as r e l e g a t i n g  t h a t  a g e n c y  to a " s e c o n d - c l a s s "  status 
a m o n g  its s i s t e r  a g e n c i e s .  To t h e  e x t e n t  this p e r c e p t i o n  is 
j u s t i f i a b l e ,  d e m o t i n g  a d v o c a c y  o f  w i l d l i f e  c o n c e r n s  in 
A l a s k a  to a s u b s i d i a r y  l e v e l  is a p o l i c y  d e c i s i o n  o f  the 
m o s t  p r o f o u n d  p r o p o r t i o n s .
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F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to  t h e  p r o c e s s i n g  o f

d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:*

(1 ) t h e  o r d e r l y  d e v e l o p m e n t  o f  s t a t e  r e s o u r c e s  is 

b e i n g  u n n e c e s s a r i l y  d e l a y e d  by t h e  l e n g t h  o f  t i m e  r e q u i r e d  

t o  o b t a i n  p e r m i t s  f r o m  s t a t e  a g e n c i e s ,  b y  t h e  c o m p l e x i t y

i n v o l v e d  in t h e  p e r m i t t i n g  p r o c e s s ;

(2 , t h e  u n c e r t a i n t i e s  c r e a t e d  by t h e  l a c k  o f  

s p e c i f i c  t i m e  l i m i t s ,  the p r o l i f e r a t i o n  o f  a g e n c y  r e v i e w s ,  

t h e  nujiber o f  a g e n c i e s  i n v o l v e d  i n  t h e  p e r m i t  p r o c e s s ,  

a n d  u n j u s t i f i e d  a g e n c y  r e q u i r e m e n . s  u p o n  t h e  p r o c e s s i n g  

o f  p e r m i t  a p p l i c a t i o n s  h a v e  c o s t  A l a s k a n s  m i l l i o n s  o f  

d o l l a r s  i n  l o s t  e m p l o y m e n t  a n d  h i g h e r  p r i c e s ;

(3) t h e  p u b l i c  i n t e r e s t  h a s  n o t  b e e n  adv,jj ̂ c e d  b y  

p r o t r a c t e d  d e l a y  i n  t h e  p r o c e s s i n g  o f  p e r m i t  ap^l.^cat;,gps 

b y  s t a t e  a g e n c i e s ;  ■

(4) b y  r e q u i r i n g  s t a t e  a g e n c i e s  t o  p r o c e s s  jijy.rjn:>t 

a p p l i c a t i o n s  i n  a n  e x p e d i t i o u s  m a n n e r  w i t h i n  3 re<^j p n a b l *1 
p e r i o d  o f  t i m e ,  t h e  s t a t e  w i l l  p r o m o t e  t h e  s o c i a l j  

e c o n o m i c  a n d  e n v i r o n m e n t a l  h e a l t h  a n d  w e l l - b e i n g  o f

p e r m i t s  b y  s t a t e  a g e n c i e s ;  a n d  p r o v i d i n g  for an  e f f e c t i v e

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t

o f  t h e  p e r m i t t i n g  p r o c e s s ,  a n d  b y  t h e  n u m b e r  o f  a g e n c i e s

. wS c i t i z e n s

'• S e c t i o n  2 A S  4 4 . 6 2  is a m e n d e d  b y  a d d i n g  n e w  s e c t ^ o p a

to r e a d

1



A R T I C L E  9. I S S U A N C E  O F  P E R M I T S

Sec. 4 4 . 6 2 . 6 3 2 .  T I M J  L I M I T  O N  T H E  P R O C E S S I N G  O F  P E R M I T S .

(a) U p o n  r e c e i p t  o f  a p e r m i t  a p p l i c a t i o n  o r  r e c e i p t  of a 

f e d e r a l  a g e n c y  r e q u e s t  f o r  s t a t e  r e v i e w  o f  a n  a p p l i c a t i o n  for 

a f e d e r a l  p e r m i t ;  the r e s p o n s i b l e  s t a t e  a g e n c y  s h a l l  i s s u e

a f i n a l  d e c i s i o n  g r a n t i n g ,  d e n y i n g  o r  r e a s o n a b l y  c o n d i t i o n i n g  

the i s s u a n c e  o f  t h e  p e r m i t ,  o r  i s s u e  a f i n a l  r e s p o n s e  to the 

f e d e r a l  a g e n c y ' s  r e q u e s t  for s t a t e  r e v i e w ,  w i t h i n  t h e  f o l l o w i n g  

t i m e  p e r i o d s ,  u n l e s s  the a p p l i c a n t  a n d  t h e  a g e n c y  m u t u a l l y  

a g r e e  t o  a d i f f e r e n t  p e r i o d  of time:

(1) a n y  t i m e  p e r i o d  s p e c i f i c a l l y  r e q u i r e d  by  a n  A l a s k a  

s t a t u t e ;

(2 ) d a y s  w h e r e  a p u b l i c  n o t i c e ,  p u b l i c  h e a r i n g ,  o r

c o m m e n t  p e r i o d  is s p e c i f i c a l l y  r e q u i r e d  b y  an  A l a s k a  

S t a t u t e  in c o n n e c t i o n  w i t h  the p e r m i t  a p p l i c a t i o n ;

(3) 30 d a y s  w h e r e  n e i t h e r  (1 ) n o r  (2) a p p l y .

(b) T h e  f i n a l  d e c i s i o n  o n  a p e r m i t  a p p l i c a t i o n  u n d e r

(a) o f  t h i s  s e c t i o n  s h a l l  s e t  o u t  t h e  f o l l o w i n g  i r * f r m a t i o n :

Cl) c o n c l u s i o n s  of the a g e n c y  w h i c h  s u p p o r t  its 

d e c i s i o n  c o n c e r n i n g  the p e r m i t  a p p l i c a t i o n ,  i n c h i n g '  

f a c t u a l  b a s i s  a n d  s t a t u t o r y  a u t h o r i t y  f o r  a n y  concjij t i p p y  

o r  s t i p u l a t i o n s  t o  w h i c h  the p e r m i t  is subject|“j aqtj;

(2) t h e  f i n a l  d i s p o s i t i o n  of  the p e r m i t  appUp t̂.-on
,, i

b y  t h e  a g e n c y .

•>
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Ic) T h e  f i n a l  d e c i s i o n  u n d e r  (a) o f  t h i s  s e c t i o n  m u s t  

b e a r  a f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  t o  the o b j e c t  o f  t h e  

l e g i s l a t i o n  u n d e r  w h i c h  t h e  a g e n c y  is e m p o w e r e d  t o  a c t .

(d) A  p e r m i t  a p p l i e d  f o r  u n d e r  (a) o f  t h i s  s e c t i o n

(1 ) m a y  n o t  be d e n i e d  b e c a u s e  o f  t h e  l a c k  o f  .any 

o t h e r  p e r m i t ;  a n d

(2 ) m a y  n o t  be c o n d i t i o n e d  u p o n  t h e  a c q u i s i t i o n  

o f  a n y  o t h e r  p e r m i t .  . ,

(e) A  p e r m i t  a p p l i c a t i o n  w h i c h  h a s  n o t  r e c e i v e d  a 

f i n a l  d e c i s i o n  b y  t h e  r e s p o n s i b l e  s t a t e  a g e n c y  w i t h i n  t h e  

t i m e  p e r i o d  s p e c i f i e d  in  (a) o f  t h i s  s e c t i o n  ij- a p p r o v e d  as 

s u b m i t t e d .  T h e  p e r m i t  is p r e s u m e d  t o  h a v e  b e e n  i s s u e d  01  
t h e  l a s t  d a y  o f  w h i c h  t h e  s t a t e  a g e n c y  c o u l d  h a v e  a n n o u n c e d  

a f i n a l  d e c i s i o n  in a c c o r d a n c e  w i t h  (a) o f  t h i s  s e c t i o n .

Sec. 4 4 . 6 2 . 6 3 4 .  D E F E C T I V E  A P P L I C A T I O N ;  N O T I C E  T O  A P P L I C A N T .

(a) If a n  a g e n c y  r e c e i v e s  a p e r m i t  a p p l i c a t i o n  r e q u e s t i n g  

a p e r m i t  w h i c h  t h e  a g e n c y  b e l i e v e s  i t  d o e s  n o t  h a v e  a u t h o r i t y

n
t o  i s s u e ,  o r  w h i c h  i t  b e l i e v e s  is u n n e c e s s a r y ,  i t  |ji jpll 

n o t i f y  t h e  a p p l i c a n t  w i t h i n  10 d a y s  o f  i t s  r e c e i p t  q £  p h e  

a p p l i c a t i o n .  A  n o t i c e  g i v e n  u n d e r  t h i s  s u b s e c t i o n  is t h e

* * t.
a g e n c y  d e c i s i o n .  , •* .

*.  . 1

(b) If a n  a g e n c y  r e c e i v e s  a p e r m i t  a p p l i c a t i o n  Wl’ljiQl). 

it  b e l i e v e s  d o e s  n o t  c o n t a i n  s u f f i c i e n t  i n f o r m a t i o n

t h e  l o c a t i o n  a n d  n a t u r e  of  the p r o j e c t  to a l l o w  t h e  a g e n c y  

t o  d e t e r m i n e  c o m p l i a n c e  of  t h e  p r o j e c t  w i t h  s t a t e  l a w ,  i t



s h a l l  n o t i f y  t h e  a p p l i c a n t  w i t h i n  10 c a y s  o f  'its r e c e i p t  

o f  t h e  a p p l i c a t i o n .  T h e  n o t i c e  m u s t  s p e c i f y  a l l  i n f o r m a t i o n  

w h i c h  t h e  a g e n c y  r e q u i r e s  to detcrm.i^e c o m p l i a n c e  o f  t h e  

p r o j e c t  w i t h  s t a t e  law.

Sec. 44.62.^635^. R E V I E W  B Y  T H E  C O M M I S S I O N E R .  A n  a g e n c y ' s  

f i n a l  d e c i s i o n  i s s u e d  p u r s u a n t  t o  A S  4 4 . 6 2 . 6 3 2  m a y  b e  r e v i e w e d  

b y  t h e  c o m m i s s i o n e r  o f  the i s s u i n g  a g e n c y  a t  the r e q u e s t  of 

t h e  a p p l i c a n t .  T h e  r e q u e s t  m u s t  be f i l e d  w i t h  t h e  c o m m i s s i o n e r  

w i t h i n  t h i r t y  (30) d a y s  of  the a p p l i c a n t ' s  r e c e i p t  o f  t h e  

d e c i s i o n .  T h e  c o m m i s s i o n e r .s h a l l  i s s u e  a d e c i s i o n  w i t h i n  

t e n  (1 0 ) d a y s  o f  the d e p a r t m e n t ' s  r e c e i p t  o f  t h e  r e q u e s t ,  

u n l e s s  t h e  a p p l i c a n t  h a s  r e q u e s t e d  a h e a r i n g  de n o v o , i n  w h i c h  

c a s e  s u c h  h e a r i n g  s h a l l  be h>ir. w i t h i n  t h i r t y  (30) d a y s  o f  

t h e  d e p a r t m e n t ' s  r e c e i p t  o f  t h e  r e q u e s t ,  a n d  the c o m m i s s i o n e r ' s  

d e c i s i o n  s h a l l  b e  r e n d e r e d  w i t h i n  t h i r t y  (30) d a y s  of  t h e  

c o n c l u s i o n  of  t h e  h e a r i n g .  U n l e s s  t h e  a g e n c y  d e c i s i o n  i s  

c o n f i r m e d  in i t s  e n t i r e t y ,  the c o m m i s s i o n e r  s h a l l  i s s u e  ^ 

w r i t t e n  d e c i s i o n  s e t t i n g  f o r t h  h i s  f i n d i n g s  a n d  coii j l u s i o n s

i n  full. . - - - .......  • -

" S e c T 4 4 . 6 2 . 6 3 6 .  R E V I E W  B Y  T H E  S U P E R I O R  C O U R T ,

(a) J u d i c i a l  r e v i e w  b y  the s u p e r i o r  c o u r t  of  3 
d e c i s i o n  i s s u e d  b y  a s t a t e  a g e n c y  p u r s u a n t  t o  A S  4t.62j.G33 

o r  4 4 . 6 2 . 6 3 4  o r  o f  a d e c i s i o n  o f  the c o m m i s s i o n e r  isft^q$ 

p u r s u a n t  to A S  4 4 . 6 2 . 6 3 5 ,  m a y  be h a d  b y  f i l i n g  a n o t i c e  o f  

a p p e a l  in  t h e  s u p e r i o r  c o u r t  in a c c o r d a n c e  w i t h  t h e  a p p l . i q ^ j Q  

r u l e s  o f  a p p e l l a t e  p r o c e d u r e .  T h e  r i g h t  to a p p e a l  is rjpfc
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a f f e c t e d  b y  t h e  f a i l u r e  to s e e k  r e c o n s i d e r a t i o n  o r  f u r t h e r  

r e v i e w  p u r s u a n t  to A S  4 4 . 6 2 . 6 3 5 .  T h e  r e v i e w  s h a l l  b e  g o v e r n e d  

b y  t h e  p r o v i s i o n s  of  A S  4 4 . 6 2 . 5 6 0 ( b )  - (e) a n d  A S  4 4 . 6 2 . 5 7 0 .

(b) On  a n  a p p e a l  b y  t h e  a p p l i c a n t  to  t h e  s u p e r i o r  c o u r t ,  

t h e  a g e n c y  w h i c h  i s s u e d  the f i n a l  d e c i s i o n  h a s  t h e  b u r d e n  o f  

p r o v i n g  t h a t  t h e  d e c i s i o n  is i n  a c c o r d a n c e  w i t h  A S  4 4 . 6 2 . 6 3 2  

a n d  4 4 . 6 2 . 6 3 4 .

(c) A n  a p p e a l  t a k e n  u n d e r  t h i s  s e c t i o n  h a s  p r e f e r e n c e  

o n  t h e  c a l e n d a r  o f  c i v i l  a c t i o n s  b e f o r e  t h e  c o u r t  a n d  s h a l l  

b e  d e c i d e d  w i t h o u t  u n n e c e s s a r y  de l a y .

* Sec. 3. A S  4 4 . 6 2 . 6 4 0  is a m e n d e d  b y  a d d i n g  a  n e w
re:. '11 • o:' —  r •

s u b s e c t i o n  to r e ad:

(c) In A S  4 4 . 6 2 . 6 3 2  - 4 4 . 6 2 . 6 3 6 ,

(1 ) " p e r m i t  a p p l i c a t i o n "  i n c l u d e s  t h e  f o l l o w i n g  

d o c u m e n t s :

(A) a d o c u m e n t  r e q u e s t i n g  t h e  i s s u a n c e  o f

a. p e r m i t  w h i c h  c o n t a i n s  s u f f i c i e n t  i n f o r m a t i o n  c o n ­

c e r n i n g  the l o c a t i o n  a n d  n a t u r e  of  a p r o j e c t  t o  a l l o w  
  a:.- .. V 1 -s
th e  s t a t e  a g e n c y  to w h i c h  it is d i r e c t e d  to dete^piijic 

c o m p l i a n c e  o f  the p r o j e c t  w i t h  s t a t e  law,

(B) a d o c u m e n t ,  s u b m i t t e d  to  a s t a t e  ^ j e p p y  

b y  a g o v e r n m e n t a l  e n t i t y ,  w h i c h  s o l i c i t s  c o ^ j e ^ s  y  

c o n n e c t i o n  w i t h  a p e r m i t  b e i n g  p r o c e s s e d  b y  ^ h a  

g o v e r n m e n t a l  e n t i t y ;



(2 ) " d a t e  o f  r e c e i p t "  m e a n s  t h e  d a t e  on  w h i c h  an  

a g e n c y  a c t u a l l y  r e c e i v e s  a n  a p p l i c a t i o n  r e q u e s t i n g  i s s u a n c e  

o f  a p e r m i t ;

(3) " d i s p o s i t i o n "  m e a n s  t h e  g r a n t ,  d e n i a l  o r  

c o n d i t i o n a l  g r a n t  of a p e r m i t ;

(4) " p e r m i t "  m e a n s  a p e r m i t ,  l i c e n s e ,  c e r t i f i c a t i o n ,  

c o n s i s t e n c y  d e t e r m i n a t i o n ,  c o m m e n t s  o n  p e n d i n g  p e r m i t  

a p p l i c a t i o n s  b e f o r e  o t h e r  g o v e r n m e n t a l  e n t i t i e s  ( i n c l u d i n g

I
e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t  c o m m e n t s ) , p l a n  r e v i e w ,  

o r  o t h e r  a u t h o r i z a t i o n  o r  a p p r o v a l  i s s u e d  a s  a w r i t t e n  

d o c u m e n t  w h i c h  is r e q u i r e d  to  b e  o b t a i n e d  o r  is s o l i c i t e d  

f r o m  a s t a t e  a g e n c y  b e f o r e  t h e  c o n s t r u c t i o n  o r  o p e r a t i o n  

o f  a p r o j e c t ;  the t e r m  d o e s  n o t  i n c l u d e  c o n v e y a n c e s  o f  

i n t e r e s t s  in s t a t e  l a n d  o r  w a t e r ,  b u t  d o e s  i n c l u d e  £ 11 
a u t h o r i z a t i o n s  a n d  a p p r o v a l s ,  w h e t h e r  p r o p r i e t a r y  o r  

r e g u l a t o r y ,  n e c e s s a r y  to u n d e r t a k e  a p r o j e c t  u n d e r  a 

p r e v i o u s l y  c o n v e y e d  p r o p e r t y  i n t e r e s t ;  t h e  t e ; r a l s o  d o e s
't i|'

n o t  i n c l u d e  the p r o v i s i o n  o f  f i n a n c i a l  a s s i s t ^ p c e ;

(5) " p r o j e c t "  m e a n s  a n e w  a c t i v i t y  o r  e x p u l s i o n  

o r  a d d i t i o n  to  a n  e x i s t i n g  a c t i v i t y ,  f o r - w h i c h  p«,irmi£s 

a r e  r e q u i r e d  b e f o r e  c o n s t r u c t i o n  o r  o p e r a t i o n ?  th|j| -JjiFPi 

d o e s  n o t  i n c l u d e  p u r s u i n g  a t r a d e  o r  p r o f e s s i o n ,  EltpYjfl.iji- 

p u b l i c  h e a l t h  s e r v i c e ,  o r  o p e r a t i n g  a f i n a n c i a l  inst^i;qp|.c
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(.6) " s t a t e  a g e n c y "  m e a n s  a s t a t e  d e p a r t m e n t ,

. c o m m i s s i o n ,  b o a r d  o r  o t h e r  a g e n c y  o f  t h e  s t a t e ;  f o r  t h e  

p u r p o s e s  o f  A S  4 4 , 6 2 . 6 3 2  - 4 4 . 6 2 . 6 3 6 ,  " s t a t e  a g e n c y "  a l s o  

m e a n s  a l o c a l  o r  r e g i o n a l  a i r  p o l l u t i o n  c o n t r o l  a u t h o r i t y  

e s t a b l i s h e d  u n d e r  A S  4 6 . 0 3 . 2 1 0 ,  a n d  a c o a s t a l  r e s o u r c e  

. d i s t r i c t  a n d  a c o a s t a l  r e s o u r c e  s e r v i c e  b o a r d  e s t a b l i s h e d  

u n d e r  A S  4 6 . 4 0 . 0 1 0  - 4 6 . 4 0 . 2 1 0 .

* Sec. 4. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e

-with 'AS 01.10. 070 (c) .
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