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PUBLIC LAW 96-514—DEC. 12,1980 94 STAT. 2957

Public Law 96-514 
96th Congress

An Act
Making appropriations for the Department of the Interior and related agencies for Dec. 12.1980

the fiscal year ending September 30,1981, and for other purposes. [H.R. 772.4]

Be it enacted by the Senate and House o f Representatives o f the 
United States o f America in Congress assembled. That the following Department of 
sums are appropriated, out of any money in the Treasury not ^fated^endM 
otherwise appropriated, for the Department of the Interior and Appropriations, 
related agencies for the fiscal year ending September 30,1981, and for fiscal year 1981. 
other purposes, namely:

TITLE I—DEPARTMENT OF THE INTERIOR 

LAND AND WATER RESOURCES 

B u r e a u  o f  L a n d  M a n a g e m e n t

M AN AG EM EN T OF LANDS A N D  RESOURCES

For expenses necessary for protection, use, improvement, develop­
ment, disposal, cadastral surveying, classification, and performance 
of other functions, as authorized by law, in the management of lands 
and their resources under the jurisdiction of the Bureau of Land 
Management, $343,962,000.

For expenses necessary for management, protection, and develop­
ment of resources and for construction, operation, and maintenance 
of access roads, reforestation, and other improvements on the 
rcvest< ' Oregon and California Railroad grant lands, cn other 
Federal lunds in the Oregon and California 'mid-grant counties of 
Oregon, and c:: adjacent rights-of-way; and acquisition of lands or 
interests therein including existing connecting roads on or adjacent 
to such grant lands; an amount equivalent to 25 per centum of the 
aggregate of all receipts during the current fiscal year from the

ACQUISITION, CONSTRUCTION, A N D  M A IN TE N AN CE

For acquisition of lunds and interests therein, and construction and 
maintenance of buildings, recreation facilities, roads, trails, and 
uppurtenant facilities, $14,768,000, to remain available until 
expended.

PAYM ENTS IN LIEU OF TAXES

For expenses necessary to implement the Act of October 20, 1976 
(31 U.S.C. 1601), $103,000,000, of which not to exceed $400,000 shall bo 
available for administrative expenses: Provided, That this appropri­
ation may be used to correct underpayments in the previous fiscal 
year to achieve equity among all qualified recipients.

OREGON AN D CALIFORNIA G R A N T  LANDS
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96t h  C ongress ) HOUSE OF ‘REPRESENTATIVES ( R eport 
2d Session \ ( No. 96-1470

M AKING APPROPRIATION S FOR TH E DEPARTM ENT OF 
THE IN TERIOR AND RELATED AGENCIES

Noyembeb 20, 1980.— Ordered to be printed

Mr. Y a t e s , from the Committee o f Conference, 
submitted the following

CONFERENCE REPORT
[T o accompany H.R. 7724]

The commivtee o f conference on the disagreeing votes o f the two 
Houses on the amendments o f the Senate to the bill (H.R. 7724) mak­
ing appropriations for the Department of the Interior and related 
agc^ .. -e/'"  t io fiscal year ending September 30, 1981, and for other 
purposes, having met, after full and free conference, have agreed to 
recommend and do recommend to their respective Houses as follows:

That the Senate recede from its amendments numbered 10, 29, 50, 
81,101,102,106,115.118,126,127, and 131.

That the House recede from its disagreement to the amendments of 
the Senate numbered 2, 5, 11, 14, 18, 21, 28, 33, 38, 39, 40, 41, 47, 59, 
63,76,77,79,89, .90,02,97,98,104,114,117,120,121,122,125,129, and 
130, and agree to the same.

Amendment numlered 1:
That the House ivccdo from its disagreement to the amendment o f 

the Senate numbered 1, and agree to the same with an amendment as 
follows:

In lieu o f the sum proposed by said amendment insert $8/t3J)62flOO\ 
and the Senate agree to the siiine.

Amendment, numbered 3:
That the House recede from its disagreement io the amendment of 

the Senate numbered 3, and agree to the same with an amendment as 
follows:

In lieu of the sum proposed by said amendment insert SlOSfiOOfiOO] 
and the Senate agree to the same.
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B e l t z  R o o m  

C a p i t o l  - R o o m  2 1 1

C S H B  6 3 7  R e l a t i n g  to t h e  r e g u l a t i o n  of t h e  talking, p u r c h a s e ,  o r  s a l e  

o r  c e r t a i n  f i s h e r y  r e s o u r c e s :  a n d  p r o v i d i n g  foi a n  e f f e c t i v e  
d a t e .  o

SB 83!.' E s t a b l i s h i n g  a N a t i o n a l  P e t r o l e u m  Reserve*, A l a s k a ,  t r u s t  f u n d  

a c c o u n r  a n d  p r o v i d i n g ,  f o r  u s e s  o f  the a o n e y  p l a c e d  in t h e  

a c c o u n t ;  a n d  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e .

C S H B  6 3 7

T o m  S o f u ,  L e g a l  C o u n s e l ,  L e g a l  S e r v i c e s  D i v i s i o n , d i s c u s s e d  a p r o p o s e d  

a m e n d m e n t  t h a t  w o u l d  e s t a b l i s h  a s t a t u t o r y  l i e n  u n d e r  s t a t e  l a w  to 

p r o t e c t  t h e  f i s h e r m a n  if t h e  f i s h  p u r c h a s e r  g o e s  b a n k r u p t .  T h i s  l i e n  

w o u l d  b e  g i v e n  p r i o r i t y  r i g h t  b e h i n d  j u d i c i a l  l i e n s .

L o d g e r  P a i n t e r ,  E x e c u t i v e  D i r e c t o r ,  U n i t e d  F i s h e r m e n  o f  A l a s k a , s u p p o r t s  

t h e  c o n c e p t  of t h e  a m e n d m e n t ,  a s  f i s h e r m e n  a r e  c u r r e n t l y  " n s e c u r e d  

c r e d i t o r s  a n d  at t h e  e n d  o f  t h e  l i n e  to g e t  a s s e t s  in t h e  e v e n t  of 

p u r c h a s e r  b a n k r u p t c y ,  but f e e l s  t h e r e  ar.e s o m e  q u e s t i o n s  t h a t  n e e d  to 

be  a n s w e r e d .  P a i n t e r  e x p r e s s e d  s u p p o r t  f o r  C S H B  6 3 7 ,  as t h e r e  a r e  

c u r r e n t l y  n o  p e n a l t i e s  a g a i n s t  a b u y e r  f o r  k n o w i n g l y  p u r c h a s i n g  f i s h  

f r o m  s o m e o n e  w h o  d o e s n ' t  h a v e  a L i m i t e d  E n t r y  p e r m i t .  He s t a t e d  t h a t  

t h e  b i l l  p r o v i d e s  g o o d  p r o t e c t i o n  for p r o c e s s o r s  w h o  u n k n o w i n g l y  p u r c h a s e  

f r o m  a n o n - p e r m i t t e d  f i s h e r m a n ,  a n d  t h a t  p e n a l t i e s  a r e  h e a v i e r  o n  t h e  

f i s h e r m a n  t h a n  o n  t h e  p r o c e s s o r .

R i c k  L a u b e r , P a c i f i c  S e a f o o d  P r o c e s s o r s  A s s o c i a t i o n , o b j e c t s  to t h e  

c o n c e p t  o f  C S H B  6 3 7 ,  as he t h i n k s  it w i l l  n o t  d i s c o u r a g e  i l l e g a l  f i s h i n g .  

H e  b e l i e v e s  t h e  s o l u t i o n  is a d e q u a t e  l a w  e n f o r c e m e n t  b y  t h e  D e p a r t m e n t  

o f  P u b l i c  S a f e t y .  L a u b e r  a l s o  e x p r e s s e d  c o n c e r n  o v e r  t h e  p r o p o s e d  

a m e n d m e n t ,  s t a t i n g  t h a t  t h e  m e r e  h o l d i n g  o f  t h e  f i s h  t i c k e t  is a l i e n .

T h e  l i e n  e s t a b l i s h e d  in C S H B  6 3 7  m i g h t  d i s c o u r a g e  a b a n k e r  f r o m  

e.-' ,-nding l o a n s  b e y o n d  the p r o c e s s o r ' s  i n i t i a l  l i n e  of c r e d i t .



, S e n a t e  R e s o u r c e s  C o m m i t t e e  
A p r i l  3 0 ,  1 98 2  
P a g e  2

S e n a t o r  F a h r e n k a m p  s t a t e d  t h a t  C S H B  6 3 7  w o u l d  b e  h e l d  i n  C o m m i t t e e  

f o r  f u r t h e r  w o r k .

SB  8 3 5

S e n a t o r  F a h r e n k a m p  s t a t e d  t h a t  t h e  A t t o r n e y  G e n e r a l ,  N o r t h  S l o p e  

o f f i c i a l s ,  a n d  C o m m i t t e e  s t a f f  w o r k e d  t o g e t h e r  a n d  t h e  C o m m i t t e e

S u b s t i t u t e  is t h e  r e s u l t  o f  t h e i r  e f f o r t s .

S e n a t o r  G i l m a n  s u g g e s t e d  t h a t  a l e t t e r  b e  s e n t  w i t h  t h e  b i l l  to 

t h e  F i n a n c e  C o m m i t t e e  a s k i n g  t h e m  t o  l o o k  a t  t h e  p r i o r i t y  u s e s  of 

t h e  5 0 %  o f  t h e  f u n d s  n o t  g o i n g  to t h e  c o m m u n i t i e s .

S e n a t o r  G i l m a n  m o v e d  t h e  a d o p t i o n  o f  t h e  C o m m i t t e e  S u b s t i t u t e  f o r

S B  8 3 5 .  H e  t h e n  m o v e d  C S S B  8 3 5 ,  s u b j e c t  to t h e  a b o v e  m e n t i o n e d  

l e t t e r ,  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

T h e  m e e t i n g  w a s  a d j o u r n e d  at 2 : 2 0  p . m .



JAY S. HAHMONO, 6 0 W M 0 R

DEPARTMENT OF LAW

O FF IC E  O F  THE ATTORNEY BENERAL
POUCH K -S T A T E  CAPITOL 
JUNEAU, ALASKA  99811

April 26., 1982

Honorable Bettye F ahrenkamp 
Chairwoman, Seriate Resources Committee 
Alaska State Senate 
Twelfth Legislature 
Pouch V
Juneau, Alaska 99811

Re: SB 835 (National Petroleum Reserve-Alaska
Trust Fund). Our File No. 366-619-82

Deai Senator Fahrenkamp:

SB 835, which would establish a trust fund account for 
revenues the state receives from the federal government from 
federal oil and gas leasing in the National Petroleum Reserve- 
Alaska, presents a number of serious legal questions in its 
current form.

The first question is raised under Article IX, S e c­
tion 7 of the Alaska Constitution, which provides in pertinent 
part: "The proceeds of any state t x or license shall not be
dedicated to any special purpose, except as provided in S e c­
tion 15 of this article or when required by the federal g o v e r n­
ment for state participation in federal programs." The D e p a r t­
ment of Law and the Legislative Counsel have disagreed over the 
reach of this prohibition. Our department has construed the 
prohibition broadly to apply to all "public revenues" (e.g., 
taxes, license fees, revenues from the sale or d isp osition of 
natural resources, etc.); the Legislative Counsel has inter­
preted it narrowly as reaching only tax and license revenues. 
On April 23, 1.982, the Alaska S u preme Court adopted the
Department of Law's broader interpretation in State v .

Op. No. 27*88 (Alaska, /aril ?3, 1982)A l e x , P . 2d See
Slip Op. at p. 2 0 As a result, we believt the revenues which 

■>illthe' bill, addresses -- i.e., those that the state would receive 
from the federal government as the result of federal oil and 
gas leasing in NPR-A -- are subject to the prohibition.

H o w e v e r , 
prohibition "when 
participation in

there is an exc eption to the dedicated fund 
required by the federal government for state 
federal programs." The pertinent portion of

0 3 -C6 LH
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P.L. 96-514, 94 Stat. 2964, which directs payment of the money 
to the state, attaches certain conditions to the state's 
receipt of that money: The state may use it "for (a) planning,
(b) construction, maintenance, and operat ion of essential 
public facilities, and (c) other necessary provisions of public 
service: Provided f u r t h e r , That in the allocation of such
funds, the State shall give priority to use by subdivisions of 
the State most directly or severely impacted by development of 
oil and gas leased under this Act." In other words, the funds 
received from the federal gover nment must be dedicated to 
planning, construction, maintenance, and operation of essential 
public facilities, and other n e c e ssar y provisions of public 
service. In addition, impacted political subdivisions must be 
given priority in the alloc ation of the funds.

We believe the establishment of a trust fund into 
which all the federal revenues are placed immediately upon 
•eceipt from the federal government is both permissible under 
Article IX, Section 7 of the Alaska C o n stitut ion and desirable 
in that it will ease the adminis trative task of demons trating 
to the federal government that the funds received have been 
expended for the purposes and in the manner required by the 
federal Act. However, it also is our opinion that the explicit 
provisions of the law e s t abl ishing the trust fund cannot impose 
c onditions on the use of tne money which exceed those 'required 
by the federal government for state participation" in the 
federal program -- i.e., those in the federal Act. Since it is 
only the federal conditions which except the funds from the 
general dedicated fund prohibition, we believe the only c o n d i­
tions which may be attached to the funds are those required by 
the federal Act.

As a result, we believe the directive in Section 2(c) 
cf SB 835 to pay a m i n imu m of 50 percent of amounts in the fund 
to the North Slope Borough violates the dedicated fund p r o h i b i­
tion because the federal Act does not require it for state 
participation. In addition, the directive in Section 2(d) ^hat 
remaining amounts in the fund may be spent only "in conjunction 
with the exploration of the National Petroleum Reserve in 
Alaska and a program of c om petitive leasing of oil and gas from 
that reserve" also violates the prohibition, again because the 
federal Act does not require it. The federal Act simply does 
not impose these restrictions on the use of the funds received 
by the state.
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Another q u e stion raised by SB 835 stems from A r t i­
cle II, Section 19 of the Alaska Constitution, which provides 
in per tinent part: "The legislature shall pass no local or
special act if a general  act can be m a d e  applicable." The 
p r o b l e m  here is that SB 835 s p eci fically names the N o r t h  Slope 
Borough as a recipient of amounts from the fund established. 
However, nothing in the federal Act requires that the North 
Slope be named, and it is obvious that a general act can be 
made applicable  and satisfy the terms of the federal Act simply 
by "givjing] priority to use by subdivisions of the State most 
d i r e ctly or severely impacted by d e v e l o p m e n t  of oil and gas 
leased under this Act." That is the langu age of the federal 
Act, so using that language would satisfy that condition of the 
federal Aict. It is language of g e neral applicability to all 
subdivi sions which might be impacted by N P R - A  development, and 
therefore would be a g e n e r a l  (not local or special) act within 
the m e a n i n g  of the Alaska Constitution. (We also would point 
out that the North Slope Borough may not be the only political
s u b d i v i s i o n  impacted by oil and gas leasing in NPR-A. In the
reserve, B arrow is a first class city and Wainw right and
Nuiqsuit are second class cities. Moreover, development in
N PR-A may have an impact on other po litical subdivisions along 
the pipel i n e  corridor or, it is conceivable, any other route 
chosen to transport the oil and gas produced -- i.e., Nome, 
etc. This potential impact on other political subdivisions 
demon s t r a t e s  the a d visability of couching the bill in terms of 
a genera l act, not a local or special act directed only to the 
North Slope Borough.)

Another problem stems from Articl e II, Section 13 of 
the Alaska  Constitution, which provides in pertinent part: 
"Bills for appropriations shall be confined to a p p r o p r i­
ations." The problem in SB 835 is the Section 2(c) d i r e ctive 
to pay money to the affected subdivisions (in the bill's 
current  form, only the North Slope Borough). Specifically, 
Section 2(d) describes that directive as an appropriation. If 
it is an appropriation, it is an a pprop r i a t i o n  in a general act 
and not in a bill confined to appropriations as required by the 
C onstitution. This c onclusion is reinforced by the provision 
in Section 2(d) that amounts remaining in the fund after the 
payment to the subdivisions cannot be expended without a p p r o­
priation by the legislature. To avoid this problem, the bill 
could be amended simply to require a p p r o p r i a t i o n  by the l e g i s­
lature prior to any expenditure of funds in the trust account, 
g i v i n g  the legislature d iscre tion to appropriate funds to 
impacted subdivisions or for other purposes permitted under the 
federal Act.
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Followi ng my testimony on SB 835 at the Senate R e s o u r­
ces C o m m it tee m e e t i n g  on April 23, 1982, I met with Tom Smybhe 
and Robert DuPere, repres e n t i n g  the North Slope Borough, and 
R.esa King of the Comm ittee staff. We seemed to reach general 
a greement that some m inor m o d i f i c a t i o n s  to the bill would 
satisfy the c o n s t i t u t i o n a l  concerns while remaining true to the 
basic thrust of the pr oposed bill. M y  notes indicate that the 
following changes were contemplated:

1. Page 1, lines 12-15 should be amended to read
(material to be deleted is ca pitalized and in brackets; new 
m a t e r i a l  is underlined): "(1) The United States Congress, by
P.L. 96-514 (94 Stat. 2964, December 12, 1980), [APPROPRIATED
$107,0 0 1 , 0 0 0  FOR A P R O G R A M  OF] provided that the state shall 
receive 50 percent of receipts derived from competitive leasing 
o f oil and gas in the N a t i o n a l  P e t r o l e u m  Reserve in Alaska;' 
This change would e l i m i n a t e  any c o n f us ion regarding ’ the 
$107,0 0 1 , 0 0 0  federal a p p r o p r i a t i o n  which is for administra tion 
of the leasing program, not an a p p r o p r i a t i o n  to the state. The 
state will only receive m o n e y  under the federal Act after the 
p r ogr am begins genera t i n g  lease revenues.

2. Page 1, lines 24-26 should be amended to read:
"The fund shall consist of funds [APPROPRI ATED TO IT BY THE 
LEGISL A T U R E  EQUAL TO THE A M O U N T  OF FUNDS] received by che state 
from the federal go vern m e n t  under P.L. 96-514." This would 
establish the c o n s t i t u t i o n a l l y - p e r m i s s i b l e  dedicated fund.

3. Subsectio n (c) of Section 2, which begins on
page 1, line 29, and contin ues to page 2, line 4, should be 
deleted in its entirety and replaced with the following:

(c) The commi ssioner of revenue shall pay 
to the subdiv isions of the state most 
directly or severely impacted by development 
of oil and gas leased under the federal Act 
the amount approp r i a t e d  by the legislature 
from the fund for that purpose. It is che 
intent of the legislature that the amount 
appropriated for payment to the subdivisions 
equal 50 percent of the amount received from 
the federal g o v e r n m e n t  under the federal 
Act, and that thi itage be reviewed
every five years 
A c t .

passage of this



This would indicate the legislative intent of sharing the
revenues with impacted political s u b d i v i s i o n  witho ut violating 
the dedicated fund prohi b i t i o n  by imposing conditions beyond 
those required by the federal Act. It: also avoids the local 
and special legislation problem, as well as the p r o b l e m  r e g a r d­
ing an a p p r opriation in a bill not confined to a p p r o p r i a t i o n s .

4. Page 2, lines 5-10 should be amended to read: 
"(d) Amounts received by the state under (a) of this section
[WHICH ARE NOT A P P R O P R I A T E D  IN ACCORD A N C E  W I T H  (c) OF THIS
SECTION] shall be used by the state, subject to appropriation 
by law, for the following activities and services [IN C O N J U N C­
TION W I T H  THE E X P L O R A T I O N  OF THE N A T I O N A L  P E T R O L E U M  RESERVE IN 
A LASKA AND A P R OGRAM  OF COM PETITIVE L E A SING OF OIL AND GAS FROM 
THAT R ESERVE]:"  This avoids any dedicated fund problem by 
e liminating  those conditions which exceed those required by the 
federal Act.

5. Subsection (e) of Section 2, appearing on page 2, 
lines 15-20, should be deleted in its entirety.

6. Subsection (f), beginning on page 2, line 21, and
ending on page 3, line 1, should be amended to read:

"(f) amounts paid to [THE NORTH SLOPE 
BOROUGH] subdivisions under (c) of this 
section shall Be used by the [NORTH SLOPE 
BOROUGK] subd ivisions only for the following 
activitiei and services in conj u n c t i o n  with 
[THE EXPLORATION] development on the N a t i o n­
al P e t r oleum Reservi in Alaska and a program 
of c ompetitive  leasing of oil and gas from 
that reserve:

"(1) planning;

"(2) construction, maintenance, and o p e r a­
tion of essential public facilities by the 
[NORTH SLOPE BOROUGH] s u b d i v i s i o n s ; and

"(3) other necessary public services 
provided by the [NORTH SLOPE BOROUGH] 
s u b d i v i s i o n s ."

This change is necessary to avoid the local and special l e g i s­
lation problem.
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In addition, it was suggested that a committee letter
of intent be drafted to the effect that, at the present time, 
the North Slope Borough is the only p o l i t i c a l  su bdivision of 
the state which will be most d i r ectly  or s everely impacted by 
oil and gas leasing in NPR-A.

I believe these comments a c c u r a t e l y  reflect the 
concensus of our work group. However, the other individuals 
present may have some further suggestions for change.

Finally, I must indicate that these comments are not
intended to represent the A d m i n i s t r a t i o n ' s  policy position on 
this bill. Rather, they are provided in the nature of a 
drafting service to overcome the c o n s t i t u t i o n a l  and other legal 
problems which we believe are presented by the bill in its 
current form. If we can be of further assistanc e in this 
regard, please contact us at your earliest convenience.

G T K :dim

cc: Honorable Don Bennett
Honorable M.E. Dankworth 
Co-Chairmen, Senate Finance Committee

Tom Smythe 
Robert DuPere 
Keith Specking

S i n c e r e l y ,

W I L S O N  L. C ONDO N 
A T T O R N E Y  GENERAL

G. Thomas Koester 
As s i stant Attorney General
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S B  3 3 5

SB 8 7 2  

C S H B  47

A n  A c t  e s t a b l i s h i n g  a N a t i o n a l  P e t r o l e u m  R e s e r v e ,  A l a s k a ,  t r u s t  

f u n d  a c c o u n t  a n d  p r o v i d i n g  f o r  u s e s  o f  t h e  m o n e y  p l a c e d  in t h e

a c c o u n t :  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

R e l a t i n g  to s a n i t a t i o n ,  s a n i t a r y  p r a c t i c e s ,  a n d  q u a l i t y  

a s s u r a n c e  in t h e  s e a f o o d  p r o c e s s i n g  i n d u s t r y .

A n  A c t  r e l a t i n g  to t h e  p r o h i b i t i o n  a g a i n s t  w a s t e  o f  t h e  m e a t

o f  b i g  g a m e  a n i m a l s  a n d  w i l d  f o w l .

SB 8 7 2

Dr. F r e d  H o n s i n g e r ,  D i r e c t o r ,  S e a f o o d  a n d  A n i m a l  I n d u s t r y  P i  v i s  i o n , 

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n, s u g g e s t e d  t h a t  p a g e  3, l i n e  7 

of t h e  C o m m i t t e e  S u b s t i t u t e  be c h a n g e d  f r o m  " i n  c o n j u n c t i o n "  to " a f t e r  

c o n s u l t a t i o n "  .

S e n a t o r  G i l m a n  m o v e d  t h e  a m e n d m e n t  to p a g e  3, l i n e  7. He t h e n  m o v e d  

t h e  C o m m i t t e e  S u b s t i t u t e  a n d  a s k e d  u n a n i m o u s  c o n s e n t .  G i l m a n  r.oved t h e  

L e t t e r  of I n t e n t  a n d  a s k e d  u n a n i m o u s  c o n s e n t .

SB 8 3 5

T o m  K o e s t e r ,  A t t o r n e y  G e n e r a l ' s  O f f i c e , s t a t e d  t h a t  S B  8 3 5  r a i s e s  

s o m e  l e g a l  q u e s t i o n s .  It v i o l a t e s  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  of 

a d e d i c a t e d  f u n d ,  a n d  t h e  e n a c t m e n t  of l o c a l  o r  s p e c i a l  l e g i s l a t i o n .  In 

a d d i t i o n ,  it m a k e s  a n  a p p r o p r i a t i o n  in a n  e n a c t m e n t  b i l l ,  a n d  the 

w o r d i n g  " m i n i m u m  o f  502!" t a k e s  t h e  p o w e r  o f  a p p r o p r i a t i o n  a w a y  f r o m  t h e  

l e g i s l a t u r e .  K o e s t e r  c o n c l u d e d  b y  s t a t i n g  t h a t  he w o u l d  p r o v i d e  t h e  

C o m m i t t e e  w i t h  w r i t t e n  t e s t i m o n y  o u t l i n i n g  t h e  l e g a l  q u e s t i o n -  r a i s e d  
by t h e  b i l l .  ( S e e  a t t a c h e d . )



S e n a t e  R e s o u r c e s  C o m m i t t e e  

A p r i l  23, 1 9 8 2  

P a g e  2

T o m  S m y t h a ,  C o n s u l t a n t ,  N o r t h  S l o p e  B o r o u g h , p r o v i d e d  b a c k g r o u n d  o n  

t h e  N a t i o n a l  P e t r o l e u m  R e s e r v e ,  A l a s k a .  H e  s u p p o r t s  SB 8 3 5 ,  s t a t i n g  

t h a t  t h e  f u n d s  a r e  n e e d e d  to c o n t i n u e  a p r o g r a m  of s e r v i c e  i n  t h e  

f i e l d  a n d  a l l e v i a t e  i m p a c t s  o n  t h e  c o m m u n i t y .

R o b e r t  J. D u P e r e ,  C o n s u l t a n t ,  N o r t h  S l o p e  B o r o u g h , e x p l a i n e d  t h a t  

t h e  c o n s t r a i n t  is o n  t h e  o p e r a t i n g  b u d g e t .  F u n d s  a r e  n e e d e d  f o r  

s a n i t a r y  a n d  s o l i d  w a s t e  f a c i l i t i e s :  S e a r c h  a n d  R e s c u e :  m i t i g a t i o n  of 

e n v i r o n m e n t a l  i m p a c t s :  a i r s t r i p s ,  r o a d s ,  a n d  o t h e r  l i n e s  of c o m m u n i c a t i o n .  

D u P e r e  t h e n  s u g g e s t e d  o v e r c o m i n g  t h e  c o n s t i t u t i o n a l  p r o b l e m s  o u t l i n e d  

b y  T o m  K o e s t e r  t h r o u g h  w o r d i n g  c h a n g e s  t h a t  w o u l d  a l l o w  t h e  l e g i s l a t u r e  

to m a k e  y e a r l y  a p p r o p r i a t i o n s  to i m p a c t e d  c o m m u n i t i e s .

S e n a t o r  G i l m a n  e x p r e s s e d  c o n c e r n  o v e r  h o w  i m p a c t s  w i l l  b e  m e a s u r e d ,

a n d  h o w  e l i g i b i l i t y  f o r  f u n d s  w i l l  be a s c e r t a i n e d .

S e n a t o r  F i s c h e r  r a i s e d  q u e s t i o n s  a b o u t  h o w  t h e  5 0 %  t h a t  d o e s n ' t  go 

to t h e  N o r t h  S l o p e  B o r o u g h  w i l l  b e  s p e n t .  A l s o ,  h e  s u g g e s t e d  t h a t  

a p p r o p r i a t i o n s  to t h e  N o r t h  S l o p e  B o r o u g h  b e  s u b j e c t  to l e g i s l a t i v e  

r e v i e w  p e r i o d i c a l l y ,  o r  t h a t  a L e t t e r  of I n t e n t  b e  s e n t  w i t h  t h e  b i l l .

S e n a t o r  F a h r e n k a m p  d i r e c t e d  K o e s t e r ,  D u P e r e ,  a n d  t h e  R e s o u r c e s  

C o m m i t t e e  S t a f f  to w o r k  t o g e t h e r  a f t e r  t h e  m e e t i n g  to f i n d  a n
a g r e e a b l e  s o l u t i o n  to t h e  i s s u e s  r a i s e d .

H B  47

S e n a t o r  S t u r g u l e w s k i  m o v e d  C S H B  4 7 ( J u d ) ( a m )  w i t h  i n d i v i d u a l  

r e c o m m e n d a t i o n s .

T h e  m e e t i n g  w a s  a d j o u r n e d  at 3 : 0 5  p . m .



The T e s t i m o n y  of 

MAYOP E U G E N E  B R O W E R  

on

S E NAT E B I L L  NO. 835

For an Act entitled: "An Act e s t a b l i s h i n g  a N a t i o n a l  P e t r o l e u m
R e s e r v e r A l a s k a f t r u s t  f u n d  a c c o u n t  a n d  p r o v i d i n g  for u s e s  of 
the m o n e y  p l a c e d  in the account; and p r o v i d i n g  for ar\ effective 
d a t e . "

B e for e the 

S E N A T E  N A TURAL R E S O U R C E S  C O M M I T T E E  

C h a i r w o m a n  B e t t y e  F a h r e n k a m p

on

April 2 1 r 1982
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T H E  N O R T H  S L O P E  B O R O U G H  S U P P O R T S  S P E E D Y  E N A C T M E N T  O F  

S E N A T E  B I L L  NO. 835 E N T I T L E D  "AN A C T  E S T A B L I S H I N G  A  N A T I O N A L  

PE T R O L E U M  RESERVE, ALASKA, T R U S T  F U N D  A C C O U N T  A N D  P R O V I D I N G  FOR 

U S E S  O F  T H E  M O N E Y  P L A C E D  IN T H E  A C C O U N T ;  A N D  P R O V I D I N G  F O R  AN 

EF F E CTIVE DATE," AS A  M E A N S  F O R  M I T I G A T I N G  F O R T H C O M I N G  I M P A C T S  

F R O M  PE TROLEUM D E V E L O P M E N T  W I T H I N  NPR-A.

T H E  M O S T  S U P E R F I C I A L  O B S E R V A T I O N  O F  T H E  P R U D H O E  B A Y  A N D  

T A P S  D E V E L O P M E N T  C A NNO T A V O I D  D E J E C T I N G  D E V A S T A T I N G  PHYSICAL, 

E C O N O M I C  A N D  S O C I A L  I M P A C T S .  T H E R E  IS A  B E L I E F  H E L D  B Y  S O M E  

P E O P L E  T H A T  M O S T  I M P A C T S  A R E  B E N E F I C I A L ;  T H E R E F O R E ,  E X P E N D I­

T U R E S  IN I M P A C T E D  A R E A S  A R E  S U P E R F L U O U S ,  O R  W O R S E ,  C O U N T E R­

P R O D U C T I V E  IN T H E  S E N S E  T H A T  B A S I C  I N D U S T R Y  IS D E L A Y E D  A N D  

F O R C E D  TO E X P E N D  M O N I E S  ON N O N P R O D U C T I V E  F U N C T I O N S .  O U R  

O B S E R V A T I O N S  L E A D  US TO A  R E V E R S E  C O N C L U S I O N .  F A I L U R E  T O  

ADDRESS F O R T H C O M I N G  I M P A C T S  AT P R U D H O E  BAY,. FOR EXAMPLE, LED TO 

E X T R E M E L Y  I NEFFICIENT  USE O F  LANDS, A CATS C R A D L E  R O A D  SYSTEM, 

DUPLICATION OF FACILITIE S SUCH AS M A J O R  AIRPORTS, I N A B ILITY TO 

P R O V I D E  A C O M M O N  U T I L I T Y  S Y S T E M  A N D  S T R U C T U R E S  B U I L T  T O  

INACCEPTA3LE STANDARDS. THE I RONY O F  THIS D E V E L O P M E N T  W A S  N O T  

O N L ” TH A T  IT H A D  AN A D V E R S E  E F F E C T  U P O N  T H E  L O C A L  P E O P L E  A N D  

E N V I R O N M E N T ,  B U T  IT W A S  A N  E X T R E M E L Y  C O S T L Y  A N D  I N E F F I C I E N T  

D E V E L O P M E N T  S C H E M E .  H A S T Y  B O R O U G H / I N D U S T R Y  S O L I D  W A S T E  

DISPOSA L AND S A N ITA RY W A S T E  T R E A T M E N T  P R O G R A M S  P R O V I D E  C O S M E T I C  

TREATMENT, BUT THE B A S I C  ILLS REMAIN.

DESPITE THE FACT THAT COMMERCIAL PETROLEUM PROSPECTS FOR 

N PR -A  HAVE BEEN SUBSTANTIALLY DOWNGRADED BY THE USGS AND DNR AS
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A  R E S U L T  O F  P A S T  F E D E R A L L Y  S P O N S O R E D  D R I L L I N G  P R O G R A M S ,  T H E  

P O T E N T I A L  I M P A C T S ,  IN FACT, M A Y  B E  G R E A T E R .  P A S T  D R I L L I N G  

I N D I C A T E S  T H E  P O S S I B I L I T Y  O F  A R E A S O N A B L Y  L A R G E  N U M B E R  O F  

S M A L L E R  FIELDS R A T H E R  THAN THE G I A N T S  OR S U P E R  G I A N T S  F O R E C A S T  

IN T H E  PAST. IF T H I S  IS T H E  CASE, P R O D U C T I O N  W O U L D  P R O B A B L Y  

A W A I T  THE D E V E L O P M E N T  OF G R O U P S  OF S M A L L E R  F I E L D S  W H I C H  W O U L D
f

C O L L E C T I V E L Y  R E P R E S E N T  A C O M M E R C I A L  UNDERTAKING.

C O L L E C T O R S  W O U L D  L I N K  T H E S E  S M A L L  F I E L D S  T O  A P I P E L I N E  

RU N N I N G  TO TAPS. THE TRACTS R E C E I V I N G  B I D S  D U R I N G  THE J A N U A R Y  

27, 1982, N P R - A  L E A S E  SALE A N D  T H E I R  P A T T E R N  S U B S T A N T I A T E  THIS 

B E L I E F .  T H I S  T Y P E  O F  D E V E L O P M E N T  S C E N A R I O  N E C E S S A R I L Y  W O U L D  

D I S T U R B  A L A R G E R  A R E A  AS W E L L  AS B E I N G  M O R E  D I F F I C U L T  TO 

SERVICE.

IN C O N T R A S T  T u  P R U D H O E  B A Y ,  T H E  I M P A C T S  O F  N P R - A  

D E V E L O P M E N T  W I L L  B E  A T  T H E  D O O R S T E P  O F  F O U R  O F  T H E  E I G H T  

P E R M A N E N T  BOROU GH C O M M U N I T I E S  (BARROW, NUIQSUT, ATKASOOK, AND 

W A I N W R I G H T ) . THE INDIRECT OR S E C O N D A R Y  I M P A C T S  O F  THE PRUDHOE 

B A Y  DEVELOPMENT, D I S C O U N T I N G  P R I M A R Y  IMPACTS, C R E A T E D  D R ASTIC 

C U L T U R A L ,  S O C I A L  A N D  E C O N O M I C  D I S R U P T I O N S  F O R  T H E  P E R M A N E N T  

I N U P I A T  P O P U L A T I O N .  I M P A C T S  F O R C E D  C H A N G E  U P O N  T H E  R E S I D E N T  

P O P U L A T I O N ,  N O T  O F  T H E I R  O W N  M A K I N G ,  A N D  R E Q U I R E D  T H E M  TO 

O R G A N I Z E  A  L O C A L  G O V E R N M E N T A L  U N I T  T O  R E P R E S E N T  T H E I R  

INTERESTS. W I T H  THE D E V E L O P M E N T  OF NPR-A, THE P R E S S U R E S  W I L L  

B E  M O R E  DIRECT AND PERHAPS M O R E  D E V A S T A T I N G  UNLESS  M I T I G A T I O N  

M E A S U R E S  CAN B E  TAKEN.

S.B. 835 W I L L  PROVIDE A P O RTI ON OF THE F U N D I N G  R E Q U I R E D  TO
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A D D R E S S  F O R T H C O M I N G  IMPACTS. W I T H  P R U D H O E  BAY A N D  KUPARllK 

E X P E R I E N C E ,  FUTURE B O R O U G H  A P P R O A C H E S  TO INDUST R I A L  IMPACTS 

W I L L  INVOLVE D IRECT  Y E T  C O O P E R A T I V E  S T A T E / I N D U S T R Y / B O R O U G H  

P L A N N I N G  A N D  PROVISION OF B A S I C  C O N S O L I D A T E D  S E R V I C E S  W I T H I N  

T H E  FIELDS AS WELL AS W I T H I N  T H E  COMMUNITIES. T H E  R E S U L T  OF 

B O R O U G H  I N VOLVEMENT  P R O M O T I N G  C O N S O L I D A T I O N  OF F A C I L I T I E S  AND 

S E R V I C E S  W I L L  R E S U L T  IN M O R E  EFFICIENT, LESS D I S R U P T I V E  

D E V E L O P M E N T  A N D  T H E R E F O R E  LESS D E T R I M E N T A L  \MPACT.

THE F E DERAL LAV,, D E P A R T M E N T  O F  THE T.NTERIOR A N D  R E L A T E D  

A G E N C I E S  A P P R O P R I A T I O N S  A C T  O F  1980, C O N T A I N I N G  T H E  F O L L O W I N G  

L A N G U A G E :

PROVIDED, THAT ... (9) A L L  R E C E I P T S  FROM SALES,
RENTALS, BONUSES, A N D  R O Y A L T I E S  ON LEASES I S SUE D
PU R SU ANT TO THIS A C T  SHA LL B E  PAID INTO THE T R E A S U R Y  
O F  THE U N I T E D  STATES: PROVIDED, THAT 50 PER C E N T U M
S HALL BE PAID BY THE S E C R E T A R Y  O F  THE T R E A S U R Y  
SEMIANNUALLY, AS SOON AS P R A C T I C A B L E  A F T E R  M A R C H  30
A N D  S E P T E M B E R  30 EACH YEAR, TO THE S TATE OF A L A S K A
FOR (A) PLANNING, (B) CONSTR U C T I O N ,  M A I N T E N A N C E  A N D
O P E R A T I O N  OF E S S E NTIAL  P U B L I C  FACILITIES, A N D  (C)
OT H E R  N E C E SSARY P R O V I S I O N S  OF P UB LIC SERVICE: 
P R O V I D E D  FURTHER, T H A T  IN THE A L L O C A T I O N  O F  SUCH
FUNDS THE STATE SHALL  G I V E  P R I OR ITY TO USE BY
S U B D I V I S I O N S  OF THE ST ATE M O S T  D I R E C T L Y  OR S E V E R E L Y  
IMPACTE D BY D E V E L O P M E N T  O F  O I L  A N D  GAS L E ASED U N D E R  
THIS ACT

W A S  IN PART A R E S U L T  OF THE C O O P E R A T I V E  E FFOR T OF T H E  S T A T E  AND

T H E  NORTH  SLOPE B O R O U G H  IN W O R K I N G  WITH THE A D M I N I S T R A T I O N  A N D

T H E  CONGRESS.

SINCE N P R - A  IS F E D E R A L  R E S E R V E  LAND, T H E R E  WAS NO 

R E Q U I R E M E N T  FOR FEDERAL R E V E N U E  SHARING. IN FACT, T H E R E  WAS 

V O C A L  OPPO SI T I O N  F R O M  I N F L U E N T I A L  A D M I N I S T R A T I V E  AND 

C O N G R E S S I O N A L  OFFICIALS TO S H A R I N G  W I T H  THE STATE. THE
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A D M I N I S T R A T I O N  C O N S I D E R E D  D R A F T  L A N G U A G E  TO I N C L U D E  O N L Y  T H E  

B O R O U G H  S I N C E  N P R - A  L I E S  A L M O S T  T O T A L L Y  W I T H I N  T H E  B O R O U G H .  

H O W E V E R ,  G O V E R N O R  H A M M O N D ' S  O P P O S I T I O N  TO D I R E C T  R E V E N U E  

S H A R I N G  R A T H E R  T H A N  A P A S S  T H R O U G H  A N D  T H E  B O R O U G H 1'S B E L I E F  

T H A T  T H E  B O R O U G H  A L O N E  W O U L D  B E  L I M I T E D  T O  T H E  25 P E R C E N T  

P R E C E D E N T  F O R  L O C A L  R E V E N U E  S H A R I N G  E S T A B L I S H E D  I<! W I L D L I F E  

R A N G E  A N D  R E F U G E  LAW, P R O M P T E D  T H E  B O R O U G H  T O  J O I N T L Y  S E E K  

R E V E N U E  SHARIN G W I T H  THE STATE. THE J O I N T  S T A T E / B O R O U G H  E F FORT 

R E S U L T E D  IN ThE STATE R E C E I V I N G  50 PER CENT OF THE N E T  FEDERAL 

R E C E I P T S  W I T H  A PROVISO T H A T  T H E  S T A T E  W O U L D  PASS T H R O U G H  FUNDS 

T O  D I R E C T L Y  OF S E V E R E L Y  I M P A C T E D  L O C A L  G O V E R N M E N T A L  UNITS.

A L T H O U G H  THE A D M I N I S T R A T I O N  I N T R O D U C E D  L E G I S L A T I O N  IN BOTH 

T H E  H O U S E  A N D  T H E  S E N A T E ,  S E N A T O R  S T E V E N S ,  IN A S O P H I S T I C A T E D  

L E G I S L A T I V E  M A N U E V E R ,  E X T R A C T E D  T H E  A P P R O P R I A T E  N P R - A  L E A S E  

S A L E  L A N G U A G E  F R O M  THE A D M I N I S T R A T I O N  B I L L  AND I N C L UDED IT AS A 

P A R T  OF INTERIOR APPROPRIATIONS. N P R - A  L E ASIN G W A S  P E R M I T T E D  

A N D  THE REVENUE SHARI NG PRESERVED. HOWEVER, THE R E M A I N D E R  OF 

T H E  A D M I N I S T R A T I O N  B I L L  W H I C H  D E A L T  IN L A R G E  PART W I T H  E N V I R O N­

M E N T A L  CONSTR A I N T S  AND E N F O R C E M E N T  PROVIS I O N S  IS D O R M A N T  AND 

P R O B A B L Y  W I L L  N O T  BE RESURRECTED. THIS PLACES A G R E A T E R  BURDEN 

U P O N  T H E  S T A T E  A N D  T H E  B O R O U G H  T O  E N S U R E  E F F I C I E N T ,  E N V I R O N­

M E N T A L L Y  S OUND DEVE LOPMENT.

IN S U M M A R Y ,  T H E  N O R T H  S L O P E  B O R O U G H  U R G E S  T H E  P R O M P T  

E N A C T M E N T  O F  S.B. 835 TO P R O V I D E  THE B O R O U G H  W I T H  THE M EAN S OF 

A M E L I O R A T I N G  I M P A C T S  O C T A S I O N E D  BY THE D E V E L O P M E N T  OF P E T R O L E U M

4



LEASES IN N PR -A . IN PROVIDING THIS PASS THROUGH OF FUNDS, THE 

BOROUGH W IL L  USE THESE FUNDS FOR THE PLAN NIN G, CON STRU CTION , 

MAINTENANCE AND OPERATIONS OF P U B L IC  F A C I L I T I E S  AND OTHER 

NECESSARY P R O V IS IO N S  OF S E R V I C E  RESULTING FROM N P R - A  LEASE

•LES.

5



t o : d a t e : A p r i l  20, 1982
J e f f  H a y n e s
D e p u t y  C o m m i s s i o n e r  file n o :
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

TELEPHONE NO:

FROM: SUBJECT:
T o m  Bergstrom,
D i r e c t o r  
M a n a g e m e n t  and A d m i n i s t r a t i o n

A p p a r e n t l y  t h e r e  is s o m e  c o n f u s i o n  r e g a r d i n g  $ 1 0 7 , 0 0 1 , 0 0 0  
a p p r o p r i a t e d  u n d e r  P.L. 9 6 - 5 1 4  for c o m p e t i t i v e  oil a nd gas 
l e a s i n g  in the NPR-A. The S t a t e  has r e c e i v e d  -/no funds u n d e r  
this p r o g r a m .



PUBLIC LAW 9^258 [HJL 49] ;  April 5, 1976

NATAL PETROLEUM RESERVES PRODUCTION 
ACT OF 1976
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"— 1 
effective date of

c the transfer o f the reserve, assume the responsibilities and functions of .::£$fgjT~ 
i the Secretary o f the Navy under any contracts which, may be in. ^
-.-with respect to activities within the reserve. .».&

... Vt. (d) On the date of transfer of jurisdiction o f the reserve, all equip^:-^ 
^gjV'-hnent, facilities, and other property o f  the Department o f the Navy*--';r̂ s?^ 

V  used; in connection with the operation of the reserve, including aft rr __________    i At___ __________ t.1____ 1 l . u  i__ _ *«•>:3« -

unexpended funds previously appropriated foruse in connection witk-^^rjp-.j1 
g g g ^ g ; -  the reserve and all avilian personnel ceilings assigned by the Secretary1

, -_f the- Navy to the management and operation of the reserve- aa of?"Tji-.~v<, 
; January 1,1976. . . -“fc\

. l .  . -  .  - _____________________________________________________:_______  7'V ? ' '2 • • * - r. • ADMr rrrKATioiror thzt srsEXvr- *
- a  3 £ i * W ! * ' - ' . P r t M i m r ' ! " a S Wt r S ec:  104. (a )Ferocoleum-- 1 ̂ s * ^ ’ Sec; 10k. (a) Except as provided in “u .section (e) of this section^ i-j ?5§£-

develop— 
shall

undertaken until authorized by ah Act o f Congress. * — —
’ .W ‘ Explorations • * '• — (b) Any exploration within the Utukok River, the Teshekpnk -

pwdnctloa  ̂ production o f  petroleum from the rest. is prohibited and no c
 ment leading-to production of petroleum from the reserve:

7- ’£4- •' 42: USC 6504- undertaken until authorized by an Act o f Congress. * —

o f  the Senate and the House o f  Representatives copies , o f  any 
reports,'plans, o r -contracts pertaining to the reservw that arw^j^jgR- 
required to be submitted to ' be Committees on Armed Services o f •̂ '3  

. the Senate and the Hotue o f Representatives; and -
' (3) cooperate and consult with the Secretnry o f the Interior*- V  

" ---------------- contract or amendment to any existing '
reserve and allow him a reasonable .
such contract or amendment, ms the

. T . i v_ - : “ f-o-

Jet: c:-. My*i- >’-• 't*
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April NAVAL PETROLEUM RESERVES ACT P.L. 94-258

Plans, rob—
mitral to
congressional
com m ittees.
Report b y  ’
A tt o r n e y
General.

Report to
congressional
co m m itte e s .

»— V /
at least thirty days after the Secretary o., the Interior has pro- 
rided the Attorney General with a copy of the proposed contract 
and such other information as may be appropriate to determine 
le"sl sufficiency and possible violations under, or inconsistencies 
wfth, the antitrust laws. If, within such thirty day_ period, the 
Attorney General advises the Secretary of the Interior that any 
such contract would unduly restrict competition or be inconsistent 
with the antitrust laws, then the Secretary of the Interior may 
not execute that contract;

(2 ) shall submit to the Committees on In terior and In su lar 
Affairs o f  the Senate and the House o f  Representatives any new  
plans or substantial amendments to ongoing plans fo r  the ex p lo ra ­
tion o f  the reserve All such plans or amendments subm itted to 
such committees pursuant to tnis section shall contain a rep ort b y  
the A ttorney General o f  the United States with respect to the 
anticipated effects o f  such plans or amendments on com petition .
Such plans or amendments shall not be implemented until s ix ty  
days after they have been submitted to such com m ittees; and

(3 ) shall report annually to the Committees on In ter io r  and  
* sn lar A ffairs o f  the Senate and the H ouse o f  R epresentatives on

ie progress o f. and future plans for. exploration o f  the reserve.
( i U n tif the reserve is transferred to the jurisdiction o f  the Secre- 

•ir. i f  the Interior, the Secretary o f  the Navy is authorized to  d evelop  
mil continue operation o f  the South B arrow  gas field, or  such o th er  
fields as may be necessary, to supply gas at reasonable and equitable 
• ires to the native village o f  Barrow, and other com m unities and
u.-tailutioi's at or near Point Barrow. Alaska, and to installations o f  

Department o f  Defense and other i  rencies o f  the U nited  States 
located at or near Point Barrow. Alaska. A fte r  such transfer, the S ec- 
•vrary o f  the Interior shall take such actions as may be necessary to  
continue such service to such village, comm unities, installations, and 
agencies at reasonable and equitable rates.

STUDY OF THE RESERVE
Sec. 105. (a ) Section 64 o f  the Energy P olicv  and C onservation  

Act (38 Stat. 871. 888). s hereby amended by deleting in tho first 42 USC 6244. 
sentence *‘ to the C ongress’ and hv inserting in lieu there•'f “ to  the 
Committees on Interior and Insular A ffairs o f  the Senate and H ou se  
o f  Representatives” .

( b ) (1 )  T he President sh ill direct such Executive departm ents a n d / 42 USC 6505, 
or agencies as he may deem appropriate to conduct a stu dy , in co n ­
sultation with representatives o f  tho State o f  Alaska, to determ ine 
the best overall procedures to be used in the development, p rod u ction , 
transportation, and distribution o f petroleum resources in the reserve.
Such study shall include, but shall not be limited to, a con sidera ­
tion o f—

(A )  the alternative procedures fo r  accom plishing the d eve l­
opm ent, production, transportation, and distribution o f  the p e tro ­
leum resources from  the reserve, and

(B ) tho econom ic and environmental consequences o f  such 
alternative procedures.

(2 ) The President shall make semiannual progress reports on the 
implementation o f  this subsection to the Committees on in te r io r  and 
Insular A ffairs o f the Senate and the H c 's c  o f  Representatives beg in ­
ning not later than six months a^ter the d. ‘ c  o f  the enactm ent o f  this 
A ct and shall, not later than one year aftei the transfer o f  ju r is d ic ­
tion o f  the reserve, and annually thereafter, report any findings or

Report to
congressional
com m ittee !.

1 U.S.Cony £. AdnvNcwVlfr— 11 90 STAT. 305



SB 835

P R I M E  S P O N S O R :  F i n a n c e

L E G I S L A T I O N  S U M M A R Y

S B  8 3 5 :  " A n  A c t  e s t a b l i s h i n g  a N a t i o n a l  P e t r o l e u m  R e s e r v e ,

A l a s k a ,  t r u s t  f u n d  a c c o u n t  a n d  p r o v i d i n g  f o r  u s e s  

o f  t h e  m o n e y  p l a c e d  i n  t h e  a c c o u n t ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

S e c .  1: T h o  L e g i s l a t u r e  f i n d s  t h a t :  t h e  U. S. C o n g r e s s ,  b y  a

f e d e r a l  A c t ,  a p p r o p r i a t e d  $ 1 0 7 , 0 0 1 , 0 0 0  f o r  a n  o i l  a n d  

g a s  c o m p e t i t i v e  l e a s i n g  p r o g r a m  f o r  t h e  N a t i o n a l  P e t r o l e u m  

R e s e r v e  i n  A l a s k a  ( N P R A ) ; t h e  p e t r o l e u m  r e s e r v e  l i e s  

v i r t u a l l y  e n t i r e l y  w i t h i n  t h e  N o r t h  S l o p e  B o r o u g h ;  

b e c a u s e  o f  t h e  c o n t i n u i n g  n a t u r e  o f  t h e  f e d e r a l  a p p r o p -  

p r i a t i o n ,  a t r u s t  f u n d  s h o u l d  b e  e s t a b l i s h e d  to c o m p l y  

w i t h  t h e  f e d e r a l  A c t .

S e c .  2: E s t a b l i s h e s  t h e  N a t i o n a l  P e t r o l e u m  R e s e r v e ,  A l a s k a ,

T r u s t  F u n d , c o n s i s t i n g  o f  s t a t e  f u n d s  a p p r o p r i a t e d  

to t h e  T r u s t  F u n d ,  i n  a m o u n t s  e q u a l  to t h o s e  r e c e i v e d  

u n d e r  t h e  f e d e r a l  A c t .

D i r e c t s  t h e  c o m m i s s i o n e r  o f  r e v e n u e  to a d m i n i s t e r  t h e  

t h e  T r u s t  F u n d  a c o r d i n g  to e x i s t i n g  l a w  r e g a r d i n g  c u s t o d y  

a n d  i n v e s t m e n t  o f  t r u s t  f u n d s .  W i t h i n  30 d a y s  of r e c e i p t ,  

t h e  c o m m i s s i o n e r  s h a l l  p a y  a m i n i m u m  o f  5 0 %  of t h e  a m o u n t s  

r e c e i v e d  u n d e r  t h e  f e d e r a l  a c t  a n d  5 0 %  of t h e  a m o u n t s  

e a r n e d  f r o m  i n v e s t m e n t s  o f  t h e  b a l a n c e  o f  t h e  T r u s t  

F u n d  to t h e  N o r t h  S l o p e  B o r o u g h .

D i r e c t s  t h a t  t h e  f u n d s  r e c e i v e d  b y  t h e  s t a t e  u n d e r  t h e  

f e d e r a l  A c t  a n d  n o t  a p p r o p r i a t e d  to t h e  N o r t h  S l o p e  

B o r o u g h ,  a n d  a m o u n t s  f r o m  t h e  T r u s t  F u n d  o r  t h e  f e d e r a l  

A c t  p a i d  to t h e  N o r t h  S l o p e  B o r o u g h ,  s h a l l  b e  u s e d  

f o r  (1) p l a n n i n g ,  (2) c o n s t r u c t i o n ,  m a i n t e n a n c e  a n d  o p e r a t i o n  

of p u b l i c  f a c i l i t e s ,  a n d  (3) o t h e r  n e c e s s a r y  p u b l i c  

s e r v i c e s  in c o n j u n c t i o n  w i t h  t h e  N P R A  e x p l o r a t i o n  a n d  

c o m p e t i t i v e  o i l  a n d  g a s  l e a s i n g .  W h e n  m a k i n g  a p p r o p r i a t i o n s  

of t h i s  s o r t ,  t h e  L e g i s l a t u r e  s h a l l  g i v e  p r i o r i t y  to 

p l a n n i n g ,  p u b l i c  f a c i l i t i e s  a n d  p u b l i c  s e r v i c e s  f o r  

c o m m u n i t i e s  a d j a c e n t  to, b u t  n o t  w i t h i n ,  t h e  N P R A ,  a n d  

to f a c i l i t i e s  a n d  s e r v i c e s  n o t  p r o v i d e d  b y  m u n i c i p a l i t i e s .

S e c .  3: I m m e d i a t e  e f f e c t i v e  d a t e .



JAY S. HAMMOND. GOVERNOR

POUCH S
JUNEAU. ALASKA  99817 
PHONE: (9071 465-2300

HKI’AIKTMHNT OF R E V E N U E
OEF ICE  O r  THE COMMISSIONER

March 17, 1982

The Honorable Bettye Fahrenkamp 
Chairwoman
Senate Resources Committee 
Room 113 - Capitol Building 
Juneau, Alaska

Dear Senator Fahrenkamp:— r.

Re: Senate Bill N q . _ 8 3 5 ^ /

Senate Bill No. 835, an Act establishing a National Petroleum Reserve, 
Alaska, trust fund account and providing for uses of the money placed in 
the account, v/as introduced in the Senate on March 5, 1982 and was 
referred to the Senate Resources and Finance Committees.

For the consideration of the Senate Resources Committee, I am enclosing a 
copy of a Fiscal Note prepared by Mr. Anselm C. Staack, Treasury 
Comptroller, of the Department of Revenue concerning the proposed 
legislation.

Sincerely,

. J

R. D. Stevenson 
Special Assistant

Enclosure

cc: The Honorable Don Bennett 
The Honorable M. E. Dankworth 
Co-Chairmen
Senate Finance Committee

Joseph K. Donohue 
Deputy Commissioner 
Department of Revenue

Anselm C. Staack 
Treasury Comptroller 
Department of Revenue

0 V
/

*7//
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THE LEGISLATURE OF THE STATE OF ALASKA
T W E LFTH LEGISLATURE SB 835

FISCAL NOTE

I. REQUEST
Bill/Resolution No. SB 835 (3/5/82)_________________________________________
Title Relating to National Petroleum Reserve. Alaska. Trust Fund Account 
R e quested b y  Senate Resources Crnrrittep__________________ Date., ,3/16/82______

II. FISCAL DETAIL
Agency Affected Department o f  Revenue_____________________________________
Program Category Affected Revenue C o l l e c t i m  and M;mapement_______________
BRU, Program, Or Subprogram(s) Affec t e d  Treasury Management_____________
(Note: If more than one budget component is affected, separate line-item 

amounts a nd funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND &  STRUCTURES
700 GRANTS,CLAIMS,ETC.

15.7 17.3 19.0

48.0.. 35.2 19.4
2.0 1 5 i n

TOTAL
65.7 54.0 39.4

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

65.7 ■ 54.0 ■ -39.7,-

POSITIONS

FULL TIME
PART TIME l/6nm l/6mm l/6mn
T EMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

Establishes National Petroleum Reserve, Alaska, Trust Fund Account. To receive 
amts. appropriated to it; estimated at $107.0 million. 507, distribution to 
North Slope Borough plus 500', of account income. State to utilize balances for 
purposes indicated in legislation. Account duration within range of 3 years. 
Above assumes full utilization of corpus bv third year.

Personal Services for half-time Accounting Tech. II (R14,0) for accounting/ 
reporting/allocation/distribution. Contractual Services: Comm. $5.0;
Print & Adv. $5.0; Safekeeping and related renorting/accounting $25.0;
Audit $10.0; Misc. $3.0.

IV. DATE M a r c h  16, 1982 PREPARED __
AGENCY Dent. 
PHONg/65-2350

BY Anselm C. Staack, Treasury Comptroller

Original: Legislative Finance 
cc: Budget and Management

Prime Sponsor (First Legislator Named) 
33-001 (Rev. 12/81)

of Revenue. Treasury Division



IF COE aJdOMTM
LEGISLATIVE AFFAIRS AGENCY

P O U C H Y  STATE CAPI701 

JU N EAU  A LASK A 9 9 8 1  > 

9 0 7 -4 6 5 * 3 8 0 0

M E M O R A N D U M April 6, 1982

SUBJECT:

TO:

FROM:

National P e t r o l e u m  Reserve, Alaska, trust 
fund account and p r o v i d i n g  for uses of the 
money placed in the account —  SB 835 
(Work Order No, 12-2752)

Senator Bettye Fahrenkamp 
Chairman, Senate Resources Committee

James H. Lear 
Legislative Counsel

You have asked whether SB 835 (An Act establishing a 
National Petroleum Reserve, Alaska, trust fund account and 
providing for uses of the money placed in the account; and 
providing for an effective date) violates the constitutional 
prohibitions against dedication of funds and local and 
special acts.

The first part of your request pertains to Article IX,
Sec. 7, Constitution of the State of Alaska, which states:

The proceeds of any state tax or license shall not be 
dedicated to any special purpose, except as provided in 
section 15 of this article or when required by the 
federal government for state p a r tic ipation in federal 
programs. This provision shall not prohibit the 
continuance of any ded ication for special purposes 
existing upon the date of r a t i f i c a t i o n  of this section 
by the people of Alaska.

It would appear at first glance that even if SB 835 w e r e  a 
dedicati on to a special purpose, it would be excepted from 
the prohibition against dedications to a sp cial purpose 
because the "dedication" is required by the federal g o v e r n­
ment for state p a r ticip ation in a federal program. However, 
that is not true.



Senator Bettye Fahrenkamp
Page 2
April 6, 1982

T he U n i t e d  States Congress a p p r o p r i a t e d  $107,001,000 for a 
p r o g r a m  of competitive leasing of oil and gas in the National 
P e t r o l e u m  Reserv e in Alaska, the m a j o r i t y  of w h ich lies in 
the North Slope Borough. That reserve was created b y  
P.L. 9 4-258 (Naval P e t r o l e u m  Reserves P r o d u c t i o n  Act of 
1976). Section 107(b) of the Act r e c o g n i z e d  the need for 
federal assistance to a l l e viate  the economic impact 
r e s u l t i n g  from exp lo r a t i o n  and study activities authorized 
by the Act:

(b) If the Se cretary of the Interior determines that 
there is an immediate and substantial increase in the 
need for municipal services and facilities in communities 
located on or near the r e s erve  as a direct result of 
the explor a t i o n  and study activities authorized by this 
title and that an unfair and excessive financial burden 
will be incurred b y  such communities as a result of the 
increased need for such services and facilities, then 
he  is autho rized to assist such communities in meeting 
the costs of pro viding increased municipal services and 
facilities. . . .

T h e  a p p r o p r i a t i o n  authorized contained in sec. 107 of 
P.L. 94 -258 was implemented by P.L. 96-5 14 which 
a p p r o p r i a t e d  the $107, 0 0 1 , 0 0 0  ref erred to above for the 
a d m i n i s t r a t i o n  of P.L. 94-258. That approp r i a t i o n  provide d 
as a condition of the a p p r o p r i a t i o n  that:

(9) all receipts from sales, rentals, bonuses, and 
royalties on leases issued pursuant to this Act shall 
be p a i d  into the T r e a s u r y  of the U nited  States:
P r o v i d e d , that 50 per centum thereof shall be paid by 
the Secretary of the Treasu ry semiannually, as soon as 
practic able after March 30 and September 30 each year, 
to the State of Alaska for (a) planning, (b) constr u c t i o n  
maintenance, and o p e r a t i o n  of essential public facilities 
and (c) other n e c e ss ary provisions of public service: 
Provid ed further, that in the allocat ion of such funds, 
the State shall give priority to use b y  subdivisions of 
the State most directly or severely impacted by d e v e l o p­
ment of oil and gas leased under this Act. (Emphasis 
supplied)

T h e r e  is no doubt that the underline d language of this 
provLs ion imposes as a condition of receipt of the federal



Senator Bettye Fahrenkamp
Page 3
April 6, 1982

funds the requirement that the State of A laska give pri or i t y  
to use of the funds by the North Slope Borough. However, 
that language in no w a y  requires that the state set up a 
statut ory scheme w h e r e b y  "the commissioner of revenue shall 
pay to the North Slope Borough a m i n i m u m  of 50 p e rcent of 
amounts rece ived from the federal government. . . . "
(Sec. 2(c) of SB 835). That is a dedication, but in the 
opinion  of this office, is not violative of Article IX,
Sec. 7, C o nst itution of the State of Alaska.

There is a divergence of opinions as to whether revenue f r o m  
the lease or sale of state natural resources is contemplated 
by the language "proceeds of any state tax or license" in 
Ar ticle IX, Sec. 7. The official p o s i t i o n  of this office is 
that the revenue from the lease or sale of state natural 
resources is not contemplated by the prob-' lition against 
d edication of funds; therefore, the revenue derived by the 
state as benefici ary of the $ 1 07 ,001,000 a p p r o p r i a t i o n  under 
P.L. 9 6 - 5 1 4  is outside the prohib i t i o n  -- especially  since 
the r e ven ue is not derived from a "state tax or license" but 
f r o m  receipts by the federal govern m e n t  from sales, rentals, 
bonuses, and royalities on leases issued under P.L. 96-514.

The o p p osing viewpoint is embodied in the M a y  2, 1975, Op. 
Att'y Gen., which states that:

"It is well settled that constitutions and l e g i s l a t e  a 
acts are to be interpreted in accordanc e with their 
purpose. Alaska Public Employees Ass'n v. S t a t e ,
5 2 j  P. 2d 1"2 (Alaska 1974). Section 7 of Article IX of 
the state C o ns titution can b<; given its intended effect 
and serve its repeatedly  expressed purpose only if the 
worus 'proceeds of any tax or license' are interpreted 
to mean what their framers clearly intended, i.e., the 
sources of any public revenues.

"Accordingly, it is our con clu s i o n  that the dedication 
of any public revenue: tax, license, rental, sale,
b o n u s - r o y a l t y , royalty, or whatever is limited by the 
state Con titetion to those existing w h e n  the C o n s t i­
tution was ratified or required  for p a r t i c i p a t i o n  in 
federal programs."

For the legislature to ignore the above opinion of the 
Attorne y General would be to invite a possible challenge to
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the v a l i dity of the disbursement s that w o u l d  be made to the 
North Slope Borough under the the scheme propo s e d  in SB 835.

In addres s i n g  the second constitution al issue raised by your 
request, I w o u l d  b r i efly state that SB 835 does not v i olate 
the p r o h i b i t i o n  against local or special acts (Article II,
Sec. 19, C o ns titution of the State of Alaska). The test to 
be employ ed in d e termining w h e t h e r  l egis lation contravenes 
this s e c t i o n  is s u b s tantia lly the same as that a pplicable to 
n o n s u s p e c t  lassific ations challe nged as vio lative of equal 
protection. State v. L e w i s , 559 P . 2d 630 (Alaska 1977). In 
this instance the d e velopmen t of the National P e t r o l e u m  R e s e r v e  
has a u n i q u e  impact upon the sub divisions of the state w ithin 
the are a of the reserve. It is a l egitimate governmental 
p u rpo se to appropriate mone y to aid the impacted areas and 
the restrictions placed u p o n  the u se of that money b y  the 
recipient subdivisions ensures that a "fair and substantial 
r e l a t i o n s h i p "  exists b e t w e e n  the l e g i s l a t i o n  and the purpose 
of the legislation.

Al t h o u g h  not requested as part of this opinion, it should be 
brought to the at tention of the Senate Resources Committee 
that SB .^35 was q q £ draf t^L_r.e.vig w g-d, or r e v i s ed by this 
office or the Department or L a w . For that reason the 
committee''miglit wish to consider the followin g deficiencies 
in the draft not discussed above: " 1

(1) In Sec. 2(c) the c o m m i s s ioner of revenue has the d i s­
cretio n a r y  authority to set the amount to be paid to the 
florth £iope Borough as long as it is not less than 50 P e r­
cent ot the federaiTlrunding re cei v e d  at any one time bv t h e 
state. it seems thaf^'he legisl a t u r e  might wanb to be the
judge of the distribu tion ratio r e q u i r e d  t o 'be'made to 
ac c o m p l i s h  the purposes of the legislation, giving priority 
to the North Slope Borough.

(2) In Sec. 2(d) r e f e rence is made to "Amounts received by
the state under (a) of this s e c tion which are not aippropriated
in a ccordance with (c) of this section . . ." but t here is

approp r i a t i o n  under that subsection.
=-- -- Mil— IT lll.rf
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T h e  N o r t h  Slope B o r o u g h  supports s peed y e n a c t m e n t  of 

S enate Bill 835 e n t i t l e d  "An A c t  E s t a b l i s h i n g  a N a t i o n a l  

P e t r o l e u m  Reserve, Alaska, trust fund a c c o u n t  and p r o v i d i n g  

for uses of the m o n e y  n l a c e d  in the account; and p r o v i d i n g  

for an e f f e c t i v e  date.", as a means for m i t i g a t i n g  

forthcoming' impacts f r o m  p e t r o l e u m  d e v e l o p m e n t  w i t h i n  

N a t i o n a l  P e t r o l e u m  Reserve, A l a s k a  (NPRA).

Th e  m o s t  s u p e r f i c i a l  o b s e r v a t i o n  of the P r u dh oe Bay and 

T r a n s - A l a s k a  P i p e l i n e  S y s t e m  (TAPS) d e v e l o p m e n t  cannot avoid 

d e t e c t i n g  d e v a s t a t i n g  phys ical, e c o n o m i c  and social impacts. 

T h e r e  is a b e l i e f  held b y  some p e o p l e  that m o s t  impacts are 

benefici al; therefore, e x p e n d i t u r e s  in i m p a c t e d  areas are 

s uperfluous, or worse, c o u n t e r p r o d u c t i v e  in the sense that 

b a s i c  i n d ustry is d e l a y e d  and f or ced to e x p e n d  m o n i e s  on 

n o n p r o d u c t i v e  functions. O u r  observa«_ions lead us to a 

r e v e r s e  conclusion. F a ilure to a d d r e s s  f o r t h c o m i n g  impacts 

at P r u dhoe lay, for example, led to e x t r e m e l y  in effi c i e n t  

use of lands, a cats c radle roa d system, d u p l i c a t i o n  of 

facili ties such as m a j o r  airports, inability  to p r o v i d e  a 

c ommon u t i l i t y  s y s t e m  and stru c t u r e s  b uilt to u n a c c e p t a b l e  

standards. The irony of this d e v e l o p m e n t  was not only that 

it had an adverse e f f e c t  u p o n  the local p e ople and 

e n vir onment, but it was an e x t r e m e l y  c ostl y and i neffici ent 

d e v e l o p m e n t  scheme. H a s t y  B o r o u g h / i n d u s t r y  solid w a s t e  

d i s p o s a l  and s a n i t a r y  w a s t e  treatment programs provid e 

c o s m e t i c  treatment, but the b a s i c  ills r e m a i r .



D e s p i t e  the fact that c o m m e r c i a l  p e t r o l e u m  p r o s p e c t s
m

for N P R A  h a v e  b e e n  sub stantially'  d o w n g r a d e d  by the 'United 

States G e o l o g i c a l  S e r v i c e  and D e p a r t m e n t  of N a t u r a l  

Re s o u r c e s  as a r e s u l t  of pa st F e d e r a l l y  s p o n s o r e d  d r i l l i n g  

p r o g r a m s  the p o t e n t i a l  impacts, in fact, m a y  be greater. 

Past d r i l l i n g  i n d i c a t e s  the p o s s i b i l i t y  of a r e a s o n a b l y  

large n u m b e r  of s m a l l e r  fields r athe r than the giants or 

super giants f o r e c a s t  in the past. If this is the case, 

p r o d u c t i o n  w o u l d  p r o b a b l y  await the d e v e l o p m e n t  of groups of 

s m all er fields w h i c h  w o u l d  c o l l e c t i v e l y  r e p r e s e n t  a 

co m m e r c i a l  u n d e r t a k i n g .  C o l l e c t o r s  w o u l d  link these small 

fields to a p i p e l i n e  r u n n i n g  to TAPS. The tracts receiving 

bids d u r i n g  the J a n u a r y  27, 1982, N P R A  lease sale and their 

pa t t e r n  s u b s t a n t i a t e  this belief. This type of d e v e l o p m e n t  

sc e na rio n e c e s s a r i l y  w o u l d  disturb a larger area as w e l l  as 

b e i n g  m o r e  d i f f i c u l t  to service.

In c o n t r a s t  to P r u d h o e  Bay, the impa cts of N P R A  

d e v e l o p m e n t  w i l l  be at the doors t e p  of four of the eight 

p e r m a n e n t  B o r o u g h  c o m m u n i t i e s  (Barrow, Nuiqsut, Atkasook, 

and W a i n w r i g h t ) .  The indirect or s e c o n d a r y  impacts of the 

Prudhoe Bay development:, d i s c o u n t i n g  p r i m a r y  impacts, 

c r e a t e d  d r astic cultural, social and e c o n omic dis rup t i o n s  

for the p e r m a n e n t  Inupiat populatio n. Impacts f o rced change 

upon the r e s i d e n t  p opul ation, not at their own making, and 

r e q u i r e d  t h e m  to o r g a n i z e  a local g o v e r n m e n t a l  u n i t  to 

r e p r esent their interests. W i t h  the d e v e l o p m e n t  of N P R A  the*
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p r e s s u r e s  w i l l  be m o r e  d i r e c t  and p e r h a p s  m o r e  d e v a s t a t i n g  

u n les s m i t i g a t i o n  m e a s u r e s  can b e  taken.

Senate Bill 835 w i l l  p r o v i d e  a p o r t i o n  of the f u n d i n g  

r e q u i r e d  to a d d r e s s  f o r t h c o m i n g  impacts. W i t h  P r u d h o e  Bay 

a n d  the K u p a r u k  experi e n c e ,  future B o r o u g h  a p p r o a c h e s  to 

indust r i a l  i m pacts w i l l  involv e d irect y e t  c o o p e r a t i v e  

S t a t e / i n d u s t r y / B o r o u g h  p l a n n i n g  and p r o v i s i o n  of b a s i c  

c o n s o l i d a t e d  ser vices w i t h i n  the fields as w e l l  as w i t h i n  

the communities. T h e  r e s u l t  of B o r o u g h  i n v o l v e m e n t  

promoting c o n s o l i d a t i o n  o f  faciliti es and s e r v ices w i l l  

result in m o r e  efficient, less d i s r u p t i v e  d e v e l o p m e n t  and 

therefore less d e t r i m e n t a l  impact.

The F e d e r a l  law, D e p a r t m e n t  of I n t e r i o r  and R e l a t e d  

Agenc i e s  A p p r o p r i a t i o n s  A c t  of 1980, c o n tains the f o l l o w i n g  

l a n g u a g e :

Provided, that . . . (9) all r e c i p i e n t s
from sales, rentals, bonuses, and 
r o y a l t i e s  on leases issued p u r s u a n t  to 
this Act shall be p a i d  into the T r e a s u r y  
of the U n i t e d  States: Provided, that 50
per c e n t u m  shall be p a i d  by the 
S e c r e t a r y  of the T r e a s u r y  semiannua lly, 
as soon as p r a c t i c a b l e  a f t e r  M a r c h  30 
and S e p t e m b e r  30 eac h year, to the State 
of A l a s k a  for (a) planning, (b) 
const r u c t i o n ,  m a i n t e n a n c e  and o p e r a t i o n  
of e s s e n t i a l  p u b l i c  facilities, and (c) 
o t h e r  n e c e s s a r y  p r o v i s i o n  of p u b l i c  
service: P r o v i d e d  further, '’hat in the
a l l o c a t i o n  of ? ich funds the S tate shall 
give p r i o r i t y  to use by s u b d i v i s i o n s  of 
the State m o s t  d i r e c t l y  or s e v e r e l y  
i m p a c t e d  by d e v e l o p m e n t  of oil and gas 
leased u n d e r  this Act.

was in part a r e s u l t  the c o o p e r a t i v e  effort of the State  and
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the N o r t h  Slope B o r o u g h  in w o r k i n g  w i t h  the A d m i n i s t r a t i o n  

and the ‘Congress.

Since N P R A  is F e d e r a l  r e s e r v e  lands, th ere w a s  n o  

r e q u i r e m e n t  for F e d e r a l  r e v e n u e  sharing. In fact, there w a s  

local o p p o s i t i o n  f r o m  i n f l u e n t i a l  A d m i n i s t r a t i v e  and 

C o n g r e s s i o n a l  o f f i c i a l s  to sharing w i t h  the State; T he 

A d m i n i s t r a t i o n  c o n s i d e r e d  draft language to i n c l u d e  o n l y  the 

B o r o u g h  since N P R A  lies almost total!.y w i t h i n  the Borough. 

However, G o v e r n o r  H a m m o n d ' s  o p p o s i t i o n  to d i r e c t  r e v e n u e  

sh aring r a t h e r  than a pass t h r o u g h  and the B o r o u g h ' s  b e l i e f  

that the B o r o u g h  a l o n e  w o u l d  be limited to the 25 p e r c e n t  

p r e c i d e n t  for local r e v e n u e  s aring e s t a b l i s h e d  in w o r l d l i f e  

range and refuge law, p r o m p t e d  the B o r oug h to j o i n t l y  seek 

re venue s h a r i n g  w i t h  the State. The j o i n t  S t a t e / B o r o u g h  

e ffort r e s u l t e d  in the State r e c e i v i n g  50 p e r c e n t  of the net 

Fe d e r a l  r e c e i p t s  w i t h  a p r o v i s o  that the State w o u l d  pass 

t h r ough funds to d i r e c t l y  or s e v e r e l y  i m p a c t e d  local 

g o v e r n m e n t a l  units.

A l t h o u g h  the A d m i n i s t r a t i o n  i n t r o d u c e d  l e g i s l a t i o n  in 

both the H o u s e  and the Senate, S e n a t o r  Stevens, in a 

s o p h i s t i c a t e d  l e g i s l a t i v e  maneuver, e x t r a c t e d  the 

a p p r o p r i a t e  N P R A  lease sale language from the A d m i n i s t r a t i o n  

bill and i n c l u d e d  it as a part of I n t eri or A p p r o p r i a t i o n s .  

N P R A  leasing was p e r m i t t e d  and the r e v e n u e  s h a r i n g  

preserved. However, the r e m a i n d e r  of the A d m i n i s t r a t i o n  

bill w h i c h  dealt in large part w i t h  e n v i r o n m e n t a l  

c o n s t r a i n t s  and e n f o r c e m e n t  p r o v i s i o n s  is d o r m a n t  and
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p r o b a b l y  w i l l  -not be resurrected.  This p l a c e s  a grea t 

b u r d e n  u p o n  the S t a t e  a n d  the B o r o u g h  to e n s u r e  efficient, 

e n v i r o n m e n t a l l y  s o u n d  developme nt.

In summary, the N o r t h  Slo pe B o r o u g h  u r g e s  the p r o m p t  

e n a c t m e n t  of S e n a t e  Bill 835 to p r o v i d e  the B o r o u g h  w i t h  the 

m e a n s  of a m e l i o r a t i n g  impacts o c c a s i o n e d  b y  the d e v e l o p m e n t  

of p e t r o l e u m  leases in NPRA. In p r o v i d i n g  this p a s s  t h r o u g h  

of funds, the Borough, w i l l  use these, funds for the planning, 

construction,- m a i n t e n a n c e  and o p e r a t i o n s  of p u b l i c  

f a c i l i t i e s  a n d  o t h e r  n e c e s s a r y  p r o v i s i o n s  of services 

r e s u l t i n g  from N P R A  lease sales.



TO: B i l l y  Barrier DATE: A/23/32
Directo r L egal S ervices

FROM: Bettye Fahre n k a m p  RK: WORK. D R A F T  Commit tee
C h a i r m a n  Substitute  SB 835

The Committee w o u l d  l i k e  a w o r k  draft Com mittee Substitute 
for SB 833 incorporatin g the following changes a n d  additions:

Page 1, line 13:

Delete "appropriated  3107,001,000 for a p r o g r a m  o f” and 
insert "provid ed that the state shall r e c eive 30 percent of 
recepits deriv ed from" in its place.

Page 1, line 2A and 23:

D e l e t e :" a p propriat ed to it b y  the L e gislature  equal to the 
amount of funds"

Page 1, line 29:

Delete "Within 30 days o f  r e c e i p t” and insert ‘Subject to 
appropriation b y  the l e g i s l a t u r e , " in its place.

P a g &’X .  line ll - A:

Delete all of the language ‘6£amtIdgr^^fcKtdlitoapfcb”,‘a c c o u n t .

Page 2, line 1:

After the w o r d  " t h e” insert ‘ subdivisions of the state nose 
directly or severity impacted by d e v e l o p m e n t  of oil and 
gas leased under the federal net. It the ixitcnt of 
the legislature that Che amoun t a p p r o p r i a t e d  from payment 
to these subdivisions ccual 30 percent of the amount 
r e c e i v e d  from the .ideral government under the federal act, 
and that this p e r c e n t a g e  be reviewed every five years, by 
the legislature, f o l l o w i n g  the passage of this A, t."

Page 2, line

Delete "inaccordar.ce w i t h "  and insert " u n d e r” in its place. 

Page 2, line 3:

After the w o r d  " s e r v i c e s”in8ert a " : "
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Page 2, linee63 - 10;

Sfcjece ailj.o£ithe language from ‘‘■in" through "reserve

Page 2, lines 15 - 20;

Leletc all o f  the language iu section "(e)"

Page 2, 11 le 21:

D e let e "(f)” and insert " ( B ) "  in its pla-:a

Delete "the N o r t h  Slope Bo rough" and inser : " s u b d ivisions" 
in its place.

f age Z  h 22;

Delete  " North Slope Borough" and insert " s u b divisi ons" in 
its place.

Page 23, line 23:

Delete  "the e x p l o r a t i o n "  and insert "development" in its 
place.

Page 2, line 2 8 a

Delete "Nor th Slope Bor ough" and1 insert "su bdivisions"  in 
its place.

Page. 2, line 29:
"A'&tf V ' f r ' V * * ,<U\ j ; #D e le te  Ndorbh" a iv . _ V JiiabBdltt4i(fiOBi8V"lAnitospJiicee.

Page 3, line 1:

Delete "Slope Boro lghV"
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Introduced: 3/5/82 
Referred: Resources and 

Finance

1 IN THE SENATE BY T HE FINANCE COMMITTEE

2 SENATE BILL NO. 835

3 IN THE LE G I S L A T U R E  OF THE STATE OF A L A S K A

4 T W E L F T H  LE G I S L A T U R E  - SECOND SESSION

5 A  BILL

6 For an Act entitled: " A n  iict establishing a National Pet r o l e u m  Reserve,

7 Alaska, trust fund account and providing for uses of

8 tne m o n e y  placed in the account; and providing for an

9 effective date."

10 BE IT ENACTED BY THE L E G I S LATURE OF THE STATE OF ALASKA:

11 * Section 1. FINDINGS. The legislature finds that:

12

13
/ M  it  «  ^

(1) the U nited S'ates Congress, by P.L. 96-514 (94 Stat. 2964,
-tvO. f a / u -  

. December* .12. l ^ O K  j a p p g a m  laced 0107 .001 .“OftO" for— a program «€■ -com-»

• o  14 [  c#>*eetitive leasing of oil and gas in the National Petr o l e u m  Reserve in

IB Alaska;

16 (2) v i rtually all of the National Petroleum Reserve in Alaska
1

17 lies w ithin the corporate limits of the North Slope Borough, a home

18 rule political subdivision of the state; and

19 (3) because of the c o m  inuing nature of the congressional appro­

20 priation a trust fund should le established to comply with the direc­

21 tive of the federal Act.

22 * Sec. 2. NATIONAL PETR O L E U M  RESERVE, ALASKA, TRUST FUND ACCOUNT. (a)

23

24
The National Petroleum Reserve, Alaska, trust fund account is established.

25

26 under P.L. 96-514.

27 (b) The commissioner of revenue shall manage the trust fund

28

29
y

account in accordance w i t h  AS 37.14.160 - 37.14.170. * -

A
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pay t o  the Worth C lap i  Borough 
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(d )  Amounts r e c e iv e d  by the s t a t e  under (a ) o f  t l i is  s e c t i o n  which  ̂ ^
i —  -‘*r qi/i. I

are not  an aocoraa n ee <*jrfch ( c )  o f  th is  s e c t i o n  s h a l l  be

< - t L o u >  -fs>
5 0 p o ro ewk - o f f  am ron ts e a rn ed  fr o m ' in ve s tm en ts  'u£. Llie b a lu nce

used the s t a t e ,  s u b je c t  pb a p p 'fo p r ia t io n  ^ y  law, f o r  the f o l ld ^ in g  

a c t i v i t i e s  ah'd s e r v i c e s  ; * « —cnn.j.unrrinn wi-frh—the—OHp4ro r a t io n —o f  - th e 

Na t i -ona-1— Bar.rn lp  im. R p g p r v p  i n  A lacV .a— and— a— p rog ram -o f — comp-e-ti t i v e  

l ea a in g - a f  o i l  and- gao f r om that r e s e r ves;

(1 ) p lanning ;

(2 ) c o n s t r u c t i o n ,  m aintenance, and o p e ra t io n  o f  e s s e n t ia l  

p u b l i c  f a c i l i t i e s ;  and

(3) o th e r  n e ce ssa ry  p u b l i c  s e r v i c e s .

-a-)— When 'mak in g—a p p ro p r ia t i o n s  nndpn Cd) n f r.h-i-a—sect i o n -;— the
Legdrs-lam j-U  s h a l l 1' 'gTVg- p r l o r lc y  t a  OX.piiUdlLUJ.es fu r  p la n n in g -,— f t r r  
pwWrirc— f a c i l i t l o r . -,— and— fog— p u b l i c— s e r v l t e s  f o r  com m unities whirch 
a re  a d ja cen t—etr;—bu t n o t w iL li'lTr; chc b o u n d a r ie s  u£ L'trt' t la i iu n a l P u t rn -  
i Quro Re-oorve i n -A la aU a - an d f o i— f a c i l i t i es anil SUl V lt lis—no t  pr o v n i'Ud~by-- 
mun i  c i pa-H t  i  o r-> J  ^

(f) Amounts paid to the— NorEli -fftojre— ho r oug.h  under (c) of this 

section shall be used by the only for the following

activities and services in conjunction with the N a­

tional Petroleum Reserve in A l a s k a  and a program of competitive leasing 

cf oil and gas from that reserve:

(1) pLanning;

(2) construction, maintenance, and operation of essential

public facilities by the ; and

(3) other necessary public services provided by the No r th_ 2 ‘  SB 835
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* Sec. 3. This Act takes effect innnediately in accordance w i t h  AS 01.10- 

0 7 0 ( c ) .
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?8i B i l l y  B e r rier DATE: 4 / 30/82
Di r e c t o r  
L e g a l  Services

Attn: J i m  Lear

FROM: liettye F a h r e n k a m p
C h a i r m a n

At t a c h e d  is a w o r k  d r a f t  C S S B  835 that I w o u l d  like ano ther w o r k  
d r a f t  written i n c o r p o r a t i n g  the f o l l w i g g  changes:

I Page I^giine 7:

i D e ^ t e  "trust fund a c c o u n t "  and insert HppefcAal f m ien ue fund"
| in its place.

Page 1, line 19:

Delete " trust  fund" and insert "special r e v e n u e  fund" in 
its place.

Page 1, line 21:

Delete " T H U S T  FUND A C C O U N T "  and insert SBEEttALLRRKliliUBEFBHHD" 
in ito place.

I Page 1, lino 22:

Delete "trust fund acco unt" and insert Hspecial revenue fund" 
in its place.

Page 1, line 2 7 - 2 3 :

D e l e t e  "It is the intenfi of the legislature than the amount 
ap p r o p r i a t e d  b y  the leg isl a t u r e  from the trust fund for payment" 
and insert "The c o m m i s s i o n e r  of revenue shall pay" in its 
place.

| Page 2, line 1:

A f t e r  the w o r k  "Alaska" insert "amount a p p r o p r i a t e d  foom the 
fund by the legislature for that purpose."

Page 2, line 1:

I Before the w o r d  "eaual" insert "It is the intent of the legislature
that these amounts



P a g e  2, lice 6:

Delete "appropriated” a n d  insert "paid" in its place.

I f  y o u  h a v e  a n y  q u e s t i o n s  p l e a s e  contact R e s a  K i n g  a t  
465-3834. W h e n  the w o r k  d r a f t  is c o m p l e t e d  p l e a s e  r e t u r n  it 
to R o o m  211 C a p i t o l  Bu ild i n g .

/i^tachsEBBt
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IN T H E  SENATE ' . BY THE R E S O U R C E S  CO’.iMITTEE
i , , ;  4 S%.

CS FOR S E N A T E  BJLlTNO'.t-835 (Resources)

IN  THE LEGISLATURE; O'F . THE STATE OF ALASKA
/' - V*/*„  • t *

TWELFTH LEGISLATURE -  SECOND SESSION

A B IL L

For an Act entitled: "An Act e s t a b l i s h i n g  a National P e t r o l e u m  Reserve,
special r e v e n u e  fund 

Alaska, -t±ust fund and p r o v i d i n g  for an .ac-

tiye date."

BE IT ENACTED BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e c t i o n  1. FINDINGS. T h e  l e g i s l a t u r e  finds that

(1) the U n i t e d  States Congress, b y  P.L. 96-514 (94 Stat. 2964,

D e c e m b e r  12, 1980), p r o v i d e d  that the state shall receive 50 p e r c e n t  of

receipts derived from c o m p e t i t i v e  l e a s i n g  of oil and gas in the National 

P e t r o l e u m  Reserve in Alaska;

(2) v i r t u a l l y  all of the N a t i o n a l  P e t r o l e u m  R e s e r v e  in Alaska  lies 

w i t h i n  the corporate limits of the N o r t h  Slope Borough, a h o m e  rule political 

s u b d i v i s i o n  of the state; and

(3) , b e c a u s e  of the c o n t i n u i n g  natur e of the c o n g r e s s i o n a l  appro- 
sp e c i a l  r e v e n u e  fund

p r i a t i o n  a brswt-.fwjd s h o u l d  be e s t a b l i s h e d  to c o m p l y  with the d i r e c t i v e  of

(
the federal Act. /  *

* Sec. 2. N A T I O N A L  P E T R O L E U M  RESERVE. ALASKA,A'TSUS'T^FUN3>^AS&0H N T t - (a)
.special r e v e n u e  fund 

The National P e t r o l e u m  Reserve, A l a s k a . ^ ( t ^ ^ ^ J ^ d  count is established.

The fund shall c o n sist of m o n e y  r e c e i v e d  b y  the state from the federal g o v e r n­

ment under P.L. 96-514. * /
A-LV-LsrtuJ.

(b) The c o m m i s s i o n e r  of r e v e n u e  shall m a n a g e  the txus-t— fund— ecco’unc in 

accord a n c e  with AS 3 7 . 1 4 . 1 6 0  - 37.14.170.

(c) T V --Lb ̂ h e-Til^pytT^f^'t h e — l-egis la-cm*e -t&ax.- j
The / Cc,mrai-s s i-o n e r  o f  R e v e n u e  s h a l l  pay

d— f o r -p-flvgfmtr/^to those s u b d i v i s i o n s  of the

itate that are m o s t  d i r e c t l y  or s e v e r e l y  i m p acted by d e v e l o p m e n t  of oil and

-1- CSSB 8 3 5 (Res )
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amounts
ropriated from the fund by th;i legislature for that pur£ose. ^ ^ l e g islature that tnese amounffiQ 

gas in the N a t i o n a l  P e t r o l e u m  R e s e r v e  in A l a s k S ^ e q u y i T SQ percen t or the

It is the intent oi the 

legislature that these amount

h.

a m o u n t  r e c e i v e d  f r o m  the federal ; govermrierit u n d e r  the federal Act, and that
*"■1- — , ,

. H
this p e r c e n t a g e  be r e v i e w e d  by the' -legislature e v e r y  five years following the 

p a s s a g e  of this Act.

(d) A m o u n ts r e c e i v e d  by the state u n d e r  (a) of this s e c t i o n  that are

-fd-i  s p e. i-a c. d ?(̂ j> a i ^ r .
not aprprr$pri^rfred~imder (c) of this s e ction shall be used by the state, subject 

to a p p r o p r i a t i o n  b y  law, for che f o l l o w i n g  activities  and services:

(1) p l a n ni ng;

(2) c o n s t r u c t i o n ,  main te n a n c e ,  and o p e r a t i o n  of essential public 

faciliti es; and

(3) o ther n e c e s s a r y  public services.

(e) Amounts paid to subdivisions of the state under (c) of this section 

shall be used by the subdiv i s i o n s  o n l y  f o r  the following activiti es and 

s ervices in c o n j u n c t i o n  with develo p m e n t  of the National P e t r o l e u m  Reserve in 

A l a s k a  and a p r o g r a m  of c o m p e t i t i v e  leasing of oil and gas f r o m  that reserve:

(1) p l a n n i n g ;

(2) c o n s t r u c t i o n ,  m a i n t e n a n c e ,  and o p e r a t i o n  of essential public 

facili t i e s  b y  the s u b div isions; and

(3) other n e c e s s a r y  public s e r vic es p r o vide d by the subdivisions.

* Sec. 3. This Act takes effect i m m e d i a t e l y  in a c c o r d a n c e  with AS 01.10-

070

CSSB 835(R es)



Alaska State Legislature
Offical Busine.%s
BETTYE FAHRENKAMP, Chairman 
VIC FISCHER. Vice-Chairman

TO: ResourcesDICK ELIASON 
DON GILMAN 
BOB MULCAHY 
ARLISS STURGULEWSKI

FROM:

SENATE 
Resources Committee

Committee Members

p o u c h  v

STATE CAPITOL 
JUNEAU. ALASKA 99811 

(907) 465-3834 
(907) 465-3835

DATE: 4/28/82

Resources Co mmittee Staff RE: Supreme Court Decision  
D e d i c a t i o n  of Funds

During testi mony last w e e k  the A s s i s tant A t t o r n e y  
General stated that the Supreme Court had just ruled on 
c larifying the Consti tutional provision on the dedi cation of 
funds issue.

For your information a ttached is a copy of that Supreme 
Court Decision.

Attachment



N O T I C E :  'This opinion is subject to formal correction befoie 
publication in the Pacific Reporter. Readers air requested 
to bring- typographical or other formal errors to the attention 
of the Clerk of the Appellate Courts, 303 K  Street, A n c h o r­
age, Alaska 99501, in order that corrections m a y  be made 
prior to permanent publication.

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

S T A T E  O F  A L A S K A ,  N O R T H E R N  
S O U T H E A S T  R E G I O N A L  A Q U A C U L T U R E  
A S S O C I A T I O N ,  a n d  S O U T H E R N  
S O U T H E A S T  R E G I O N A L  A Q U A C U L T U R E  
A S S O C I A T I O N ,

A p p e l l a n t s ,

v .

W A Y N E  ALEX, W I L L I A M  A. T H O M A S ,
JR., E D  M A K X ,  J O H N  C. M A R T I N ,  
W A R R E N  S. W E S T R O M ,  D I C K  W O R K M A N ,  
M A R K  W. W H I T E , C A R L  SIMS, B R U C E  R. 
G I L B E R T ,  F R E D  C H A M B E R S ,  D O U G L A S  D. 
K A R N S ,  H A R O L D  D. B I E K S K I , a n d  
L E O  R. A L B E C K E R ,  JR.,

A p p e l l e e s .

F i l e  Nos. 5065, 5086, 5142 

O P I N I O N  

[No. 2488 - A p r i l  23, 1982]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  ’of  the S t a t e  
o f  A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  June au, 

A l l e n  T. C o m p t o n ,  Judge.

A p p e a r a n c e s :  G. T h o m a s  K o e s t e r ,  A s s i s t a n t
A t t o r n e y  G e n e r a l ,  A v r u m  M. G r o s s  a n d  W i l s o n  
L. C o n d o n ,  A t t o r n e y s  G e n e r a l ,  J u neau, for 
A p p e l l a n t  S t a t e  o f  A l a s k a .  F r e d  J. Baxter, 
B a x t e r  &  D o u g l a s  L a w  O f f i c e s ,  J u n eau, for 
A p p e l l a n t  N o r t h e r n  S o u t h e a s t  R e g i o n a l  A q u a­
c u l t u r e  A s s o c i a t i o n .  D o u g l a s  Pope, W a g s t a f f ,  
M i d d l e t o n  &  Pope, A n c h o r a g e ,  for A p p e l l a n t  
S o u t h e r n  S c u t n e a s t  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n .  M. T. T h o m a s  and W. G. Ruddy, 
R o b e r t s o n ,  M o n a g l e ,  E a s t a u g h  & B r a dley , 
Ju n e a u ,  for  A p p e l l e e s .



B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  C o n n o r ,
B u r k e  a n d  M a t t h e w s ,  J u s t i c e s ,  a n d  B l a i r ,  
S u p e r i o r  C o u r t  J u d g e . *  ( C o m p t o n ,  J u s t i c e ,  
n o t  p a r t i c i p a t i n g . )

B U R K E ,  J u s t i c e .

T h i s  c a s e  i n v o l v e s  a s u i t  b r o u g h t  as a c l a s s  

a c t i o n  b y  s e v e r a l  c o m m e r c i a l  f i s h e r m e n  a g a i n s t  t w o  p r i v a t e  

a q u a c u l t u r e  a s s o c i a t i o n s  a n d  t h e  s t a t e .  T h e  s u i t  s o u g h t  a 

d e c l a r a t o r y  j u d g m e n t  h o l d i n g  u n c o n s t i t u t i o n a l  a s t a t e  

s t a t u t e  t h a t  a u t h o r i z e s  t h e  a s s o c i a t i o n s  to c o l l e c t  m a n d a ­

t o r y  a s s e s s m e n t s  o n  t h e  sal-* o f  s a l m o n  b y  t h e  p l a i n t i f f  

f i s h e r m e n .  Tu  a d d i t i o n ,  t h e  c o m p l a i n t  s o u g h t  a r e f u n d  o f  

a l l  a s s e s s m e n t s  t h a t  h a d  b e e n  p a i d  b y  t h e  f i s h e r m e n  a n d  a 

p e r m a n e n t  i n j u n c t i o n  t o  r e s t r a i n  f u t u r e  c o l l e c t i o n  o f  t h e  

a s s e s s m e n t s .

T h e  p l a i n t i f f s  a l l e g e d  t h a t  t h e  a s s e s s m e n t  s t a t u t e  

w a s  i n v a l i d  o n  t w o  g r o u n d s .  F irst, t h e y  c o n t e n d e d  t h a t  t h e  

s t a t u r e  c r e a t e d  a s t a t e  t a x  d e d i c a t e d  to a s p e c i a l  p u r p o s e  

in  c o n t r a v e n t i o n  o f  t h e  e x p r e s s  p r o h i b i t i o n  o f  d e d i c a t e d  

tar<es c o n t a i n e d  i n  a r t i c l e  IX, s e c t i o n  7 o f  t h e  A l a s k a  

C o n s t i t u t i o n .  S e c o n d ,  t h e y  a l l e g e d  that, t h e  d e l e g a t i o n  o f  

t h e  s t a t e ' s  t a x i n g  p o w e r  t o  p r i v a t e  " r e g i o n a l  a q u a c u l t u r e  

a s s o c i a t i o n s "  w a s  p r o h i b i t  i u n d e r  a r t i c l e  X, s e c t i o n  2 o f

* B l a i r ,  S u p e r i o r  C o u r t  J u dge, s i t t i n g  b y  a s s i g n­
ment. m a d e  p u r s u a n t  t o  a r t i c l e  IV, s e c t i o n  16 o f  t h e  C o n s t i­
t u t i o n  o f  A l a s k a .
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t h e  A l a s k a  C o n s t i t u t i o n ,  w h i c h  a l l o w s  t h e  s t a t e  t o  d e l e g a t e  

i t s  t a x i n g  p o w e r  t o  b o r o u g h s  a n d  c i t i e s  only: A l s o ,  t h e

p l a i n t i f f s  m a i n t a i n e d  t h a t  t h e  l e g i s l a t u r e ' s  p o w e r  to d e c i d e  

t o  t a x  is i n h e r e n t l y  n o n d e l e g a b l e ,  a n d  t h e r e f o r e  t h e  

d e c i s i o n  t o  i m p l e m e n t  a t a x  c a n n o t  b e  m a d e  b y  an a d m i n i s­

t r a t i v e  o f f i c i a l .

T h e  a q u a c u l t u r e  a s s o c i a t i o r s  a n d  t h e  s t a t e  

a n s w e r e d ,  a l l e g i n g  t h a t  t h e  s t a t u t e  w a s  c o n s t i t u t i o n a l l y  

v a l i d .  In a d d i t i o n ,  t h e  a n s w e r s  a t t a c k e d  t h e  p l a i n t i f f s '  

s t a t u s  as r e p r e s e n t a t i v e s  f o r  t h e  c l a s s  action. A lso, the 

•defe n d a n t s  a f f i r m a t i v e l y  a l l e g e d  t h a t  the c l a i m s  w e r e  b a r r e d  

b y  l a c h e s  a n d  a f a i l u r e  t o  e x h a u s t  a d m i n i s t r a t i v e  r e m e d i e s .

A f t e r  s o m e  d i s c o v e r y ,  t h e  m e r i t s  w e r e  p r e s e n t e d  to 

t h e  t r i a l  c o u r t  b y  c r o s s - m o t i o n s  for s u m m a r y  j u d g m e n t .  T h e  

t r i a l  c o u r t  g r a n t e d  t h e  p l a i n t i f f s  p a r t i a l  s u m m a r y  j u d g m e n t .  

T h e  c o u r t  h e l d  t h e  a s s e s s m e n t  s t a t u t e  u n c o n s t i t u t i o n a l  b o t h  

b e c a u s e  i t  c r e a t e d  a d e d i c a t e d  t a x  a n d  b e c a u s e  it w a s  an 

i m p r o p e r  d e l e g a t i o n  o f  t h e  l e g i s l a t u r e ' s  t a x i n g  p o wer. 

A l s o ,  t h e  c o u r t  c e r t i f i e d  t h e  s u i t  as a c l a s s  a c tion. T h e  

c o u r t  e n t e r e d  a f i n a l  j u d g m e n t  as to t h e s e  issues, p u r s u a n t  

t o  C i v i l  R u l e  5 4 (b).

T h e  a s s o c i a t i o n s  a n d  the s t a t e  n o w  appeal, c o n­

t e n d i n g  t h a t  t h e  t r i a l  c o u r t  e r r e d  in f i n d i n g  t h e  s t a t u t e  

u n c o n s t i t u t i o n a l  a n d  i n  c e r t i f y i n g  the class, a n d  in n e t  

d i s m i s s i n g  t h e  a c t i o n  o n  che g r o u n d s  o f  l a c h e s  a n d  f a i l u r e

- 3 -



t o  e x h a u s t  a d m i n i s t r a t i v e  r e m e d i e s .  W e  a f f i r m .  I n  o r d e r  to 

a i d  t h e  l e g i s l a t u r e  i n  d e v i s i n g  a n  a q u a c u l t u r e  p r o g r a m  

c o n s i s t e n t  w i t h  t h e  A l a s k a  C o n s t i t u t i o n ,  w e  d i s c u s s ,  e a c h  

g r o u n d  o n  w h i c h  t h i s  s c h e m e  is a l l e g e d l y  u n c o n s t i t u t i o n a l .”

I. T E E  S A L M O N  A S S E S S M E N T  A N D  T H E  
F I S H E R I E S  E N H A N C E M E N T  L O A N  P R O G R A M .

A S  1 6 . 1 0 . 5 3 0 ,  t h e  p a r t i c u l a r  s e c t i o n  t h a t  t h e  

t r i a l  c o u r t  f o u n d  u n c o n s t i t u t i o n a l ,  p r o v i d e s  f o r  a n  a s s e s s­

m e n t  o n  t h e  s a l e  o f  s a l m o n  b y  c o m m e r c i a l  f i s h e r m e n  to p r o ­

c e s s o r s .  T h e  a m o u n t  a n d  c o n d i t i o n s  o f  a n  a s s e s s m e n t  a r e  

f i r s t  p r o p o s e d  b y  a " q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n . "  T h e  

a s s e s s m e n t  m u s t  t h e n  b e  a p p r o v e d  b y  a m a j o r i t y  o f  t h o s e  

h o l d i n g  l i m i t e d  e n t r y  f i s h i n g  p e r m i t s  i n  t h e  a s s o c i a t i o n ' s  

r e g i o n .  F i n a l l y ,  t h e  C o m m i s s i o n e r  o f  C o m m e r c e  a n d  E c o n o m i c  

D e v e l o p m e n t  t h e n  m u s t  d e t e r m i n e  t h a t  a l l  r e q u i r e d  p r o c e d u r e s  

h a v e  b e e n  f o l l o w e d  a n d  t h a t  t h e  a s s e s s m e n t  is " r e a s o n a b l e . "  

T h e  s e c t i o n  n o t e s  t h a t  t h e  a s s e s s m e n t s  a r e  f o r  t h e  p u r p o s e  

o f  p r o v i d i n g  r e v e n u e  f o r  t h e  a s s o c i a t i o n s . .

1. T h e  l e g i s l a t u r e  h a s  a l r e a d y  e n a c t e d  a n e w  
s a l m o n  e n h a n c e m e n t  tax. AS 4 3 . 7 6 ;  Ch. 1 5 4  SLA 1980. 
H o w e v e r ,  t h e  n e w  l e g i s l a t i o n  d i d  n o t  r e p e a l  t he t a x  w h i c h  is 
r e v i e w e d  i n  t h i s  o p i n i o n .



• *

T h e  r e l e v a n t  p o r t i o n s  o f  s e c t i o n  530 p r o v i d e

R o y a l t y  a s s e s s m e n t  o n  s a l e  o f  s a l m o n .
(a) T h e  c o m m i s s i o n e r ,  o n  r e q u e s t  o f  t h e  
q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  f o r  the 
a r e a  i n  w h i c h  t h e  r o y a l t y  a s s e s s m e n t  is 
to b e  l e v i e d ,  a f t e r  c o n s u l t a t i o n  w i t h  
t h e  c o m m i s s i o n e r  o f  f i s h  a n d  g a m e  a n d  
a f t e r  r e a c h i n g  a n y  n e c e s s a r y  a g r e e m e n t s  
w i t h  l o c a l  g o v e r n m e n t s ,  s h a l l  e s t a b l i s h  
a r e a s  i n  w h i c h  a r o y a l t y  a s s e s s m e n t  
s h a l l  b e  l e v i e d  o n  t h e  s a l e  o f  o n e  o r  
m o r e  s p e c i e s  o f  s a l m o n  c a u g h t  b y  p e r s o n s  
h o l d i n g  e n t r y  p e r m i t s  u n d e r  A S  1 6 . 4 3 . 0 1 0 -
1 6 . 4 3 . 3 8 0 ,  i n  t h e  a r e a  i n  w h i c h  t h e  
r o y a l t y  a s s e s s m e n t  is to b e  l e v ied. A  
r e q u e s t  b y  t h e  q u a l i f i e d  r e g i o n a l  a s s o c­
i a t i o n  s h a l l  i n c l u d e  a d e s c r i p t i o n  o f  
c o m p l i a n c e  w i t h  (e) o f  t h i s  s e c t i o n .
T h e  c o m m i s s i o n e r  s h a l l  d e t e r m i n e  w h e t h e r  
the p r o c e d u r a l  r e q u i r e m e n t s  u n d e r  (e) o f  
t h i s  s e c t i o n  w e r e  f o l l o w e d  a n d  w h e t h e r  
the p r o p o s e d  a s s e s s m e n t  is r e a s o n a b l e .
A r o y a l t y  a s s e s s m e n t  l e v i e d  u n d e r  this 
s e c t i o n  s h a l l  b e  for t h e  p u r p o s e  o f  
p r o v i d i n g  r e v e n u e  for t h e  q u a l i f i e d  
r e g i o n a l  a s s o c i a t i o n  for t h e  a r e a  in 
w h i c h  t h e  r o y a l t y  a s s e s s m e n t  is made.
T h e  rate- a n d  c o n d i t i o n s  o f  r o y a l t y  
a s s e s s m e n t s ,  i n c l u d i n g  s p e c i e s  to b e  
i n v o l v e d ,  s h a l l  b e  s t a t e d  b y  t h e  a p p r o­
p r i a t e  q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n  in 
c o n j u n c t i o n  w i t h  t h e  r e q u e s t  to the 
c o m m i s s i o n e r  u n d e r  t h i s  s u b s e c t i o n .  T h e  
r o y a l t y  a s s e s s m e n t  m a y  be e g u a l  to 
e i t h e r  t w o  o r  t h r e e  p e r  c e n t  o f  the fair 
m a r k e t  v a l u e  c f  t h e  f i s h  b u t  m a y  n o t  
e x c e e d  t h r e e  p e r  c e n t  o f  the f a i r  m a r k e t  
v a l u e  o f  t h e  fish.

(c) T h e  c o m m i s s i o n e r  a n d  the 
a p p r o p r i a t e  q u a l i f i e d  r e g i o n a l  a s s o c i a­
t i o n  m u s t  a g r e e  o n  a m e a n s  o f  c o l l e c t i o n  
o f  t h e  r o y a l t y  a s s e s s m e n t  a n d  t h e  c o m­
m i s s i o n e r  may, b y  r e g u l a t i o n ,  r e q u i r e  
its c o l l e c t i o n  b y  b u y e r s  o f  the s a l m o n
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u p o n  t h e  s a l e  o f  w h i c h  a r o y a l t y  a s s e s s­
m e n t  is l e v i e d . 2 /

2. 'AS 1 6 . 1 0 . 5 3 0 ( e )  a n d  (f) g o  o n  to s e t  o u t  in 
d e t a i l  t h e  e l e c t i o n  p r o c e d u r e s  to b e  f o l l o w e d  i n  o b t a i n i n g  
r a t i f i c a t i o n  o f  a n  a s s o c i a t i o n ' s  p r o p o s e d  a s s e s s m e n t  b y  
l i m i t e d  p e r m i t  h o l d e r s :

(e) B e f o r e  a r o y a l t y  a s s e s s m e n t  is 
m a d e  u n d e r  t h i s  s e c t i o n ,  t h e  q u a l i f i e d  
r e g i o n a l  a s s o c i a t i o n  .for t h e  a r e a  i n  
w h i c h  t h e  r o y a l t y  a s s e s s m e n t  is to b e  
l e v i e d  s h a l l  h o l d  an i n i t i a l  p u b l i c  
m e e t i n g  t o  e x p l a i n  a n d  d i s c u s s  t h e  
n e c e s s i t y  f o r  t h e  r o y a l t y  a s s e s s m e n t  a n d  
to e x p l a i n  t h e  r e g i s t r a t i o n  p r o c e d u r e  
e s t a b l i s h e d  u n d e r  (f) o f  t h i s  s e c t i o n .
R e a s o n a b l e  p u b l i c  n o t i c e  o f  t h e  m e e t i n g  
s h a l l  b e  s e n t  t o  a l l  l i m i t e d  e n t r y  
p e r m i t  h o l d e r s  a c t i v e l y  p a r t i c i p a t i n g  i n  
a f i s h e r y  i n  t h e  area, p o s t e d  i n  a t  
l e a s t  t h r e e  c e n t r a l l y  l o c a t e d  p u b l i c  
p l a c e s  i n  t h e  area, a n d  p u b l i s h e d  i n  a t  
l e a s t  o n e  n e w s p a p e r  o f  g e n e r a l  c i r c u l a­
t i o n  a t  l e a s t  o n e  t i m e  a w e e k  f o r  t h r e e  
c o n s e c u t i v e  w e e k s  i n  t h e  area, if o n e  
e x i s t s .  T h e  n o t i c e  s h a l l  b r i e f l y  s t a t e  
t h e  a m o u n t  o f  t h e  r o y a l t y  a s s e s s m e n t  a n d  
a s h o r t  g e n e r a l  d e s c r i p t i o n  o f  t h e  
p u r p o s e s  f o r  w h i c h  t h e  r o y a l t y  a s s e s s­
m e n t  m o n e y  w i l l  b e  u s e d .  A b a l l o t  s h a l l  
b e  m a i l e d  to a l l  l i m i t e d  e n t r y  p e r m i t  
h o l d e r s  a c t i v e l y  p a r t i c i p a t i n g  in a 
f i s h e r y  in t h e  a r e a  at l e a s t  20 d a y s  
b e f o r e  t h e  i n i t i a l  p u b l i c  m e e t i n g  a n d  
c o n t a i n  a c o p y  o f  t h e  n o t i c e  a n d  a s k  t h e  
q u e s t i o n  w h e t h e r  a r o y a l t y  a s s e s s m e n t  
s h a l l  b e  i m p o s e d .  A t  th e p u b l i c  m e e t i n g  
t h e  r e t u r n e d  b a l l o t s  s h a l l  b e  c o u n t e d  b y  
a s p e c i a l  c o m m i t t e e  a p p o i n t e d  b y  t h e  
r e g i o n a l  a s s o c i a t i o n  for, t h a t  p u r p o s e ,

(C o n t 'd )
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T h e  " q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n "  r e f e r r e d  to 

i n  s e c t i o n  530 is d e f i n e d  i n  s e c t i o n  380:

R e g i o n a l  a s s o c i a t i o n s . (a) T h e  c o m­
m i s s i o n e r  s h a l l  a s s i s t  i n  a n d  e n c o u r a g e  
t h e  f o r m a t i o n  o f  q u a l i f i e d  r e g i o n a l  
a s s o c i a t i o n s  f o r  t h e  p u r p o s e  o f  
e n h a n c i n g  s a l m o n  p r o d u c t i o n .  A  r e g i o n a l  
a s s o c i a t i o n  is q u a l i f i e d  i f  t h e  c o m m i s­
s i o n e r  d e t e r m i n e s  t h a t

(1) i t  is c o m p r i s e d  o f  a s s o c i a t i o n s  
r e p r e s e n t a t i v e  o f  c o m m e r c i a l  f i s h e r m e n  
in t h e  r e g i o n ;

2. (C o n t 'd )

a n d  a v o t e  b y  w r i t t e n  b a l l o t  s h a l l  b e  
t a k e n  o n  t h e  q u e s t i o n  f r o m  a m o n g  t h e  
l i m i t e d  e n t r y  p e r m i t  h o l d e r s  p r e s e n t  at 
the i n i t i a l  p u b l i c  m e e t i n g .  A f t e r  t h e  
v o t e  is t a k e n  a t  t h e  i n i t i a l  m e e t i n g  a 
s e c o n d  p u b l i c  m e e t i n g  s h a l l  b e  held, 
u p o n  t h e  l i m i t e d  n o t i c e  o f  p u b l i c a t i o n  
in a n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n ,  
e a c h  d a y  f o r  f i v e  c o n s e c u t i v e  d a y s  a n d  
t h e  m a i l i n g  o f  p e r s o n a l  n o t i c e  to all 
l i m i t e d  e n t r y  p e r m i t  h o l d e r s  w h o  
a c t i v e l y  p a r t i c i p a t e  in a f i s h e r y  in t h e  
a r e a  at l e a s t  14 d a y s  b e f o r e  t h e  s e c o n d  
p u b l i c  m e e t i n g ,  t o  g i v e  t h o s e  w h o  d i d  
n o t  v o t e  b y  w r i t t e n  b a l l o t  at the 
i n i t i a l  p u b l i c  m e e t i n g  an o p p o r t u n i t y  to 
vote. T h e s e  v o t e s  s h a l l  b e  c o u n t e d  w i t h  
the votes.- c o u n t e d  at t h e  i n i t i a l  
m e e t i n g .  A  . m a j o r i t y  v o t e  for the 
r o y a l t y  a s s e s s m e n t  is r e q u i r e d  f r o m  the 
c o m b i n e d  t o t a l  o f  t h e  r e t u r n e d  b a l l o t s  
and the v o t e s  b y  b a l l o t  c a s t  at b o t h  
p u b l i c  m e e t i n g s ,  b e f o r e  a r o y a l t y  
a s s e s s m e n t  m a y  b e  i m p o s e d .  N o  p e r s o n  
m a y  v o t e  t wice .

(f) T h e  q u a l i f i e d  r e g i o n a l  a s s o c i a­
t i o n  s h a l l  e s t a b l i s h  s t a n d a r d  r e g i s t r a­
t i o n  p r o c e d u r e s  f o r  v o t i n g  o n  r o y a l t y  
a s s e s s m e n t s  u n d e r  t h i s  s e c t i o n .
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(2)- i t  i n c l u d e s  r e p r e s e n t a t i v e s  o f  
o t h e r  u s e r  g r o u p s  i n t e r e s t e d  i n  f i s h e r­
ie s  w i t h i n  T- t h e  r e g i o n  w h o  w i s h  to 
b e l o n g ;  a n d

(3) i t  p o s s e s s e s  a b o a r d  o f  d i r e c t o r s  
w h i c h  i n c l u d e s  n o  l e s s  t h a n  o n e  r e p­
r e s e n t a t i v e  o f  e a c h  u s e r  g r o u p  t h a t  
b e l o n g s  t o  t h e  a s s o c i a t i o n .

(b) I n  t h i s  s e c t i o n  " u s e r  g r o u p "  
i n c l u d e s ,  b u t  is n o t  U n i t e d  to, s p o r t  
f i s h e r m e n ,  p r o c e s s o r s ,  c o m m e r c i a l  
f i s h e r m e n ,  s u b s i s t e n c e  f i s h e r m e n ,  a n d  
r e p r e s e n t a t i v e s  o f  l o c a l  c o m m u n i t i e s .

T h e  s e c t i o n  5 3 0  a s s e s s m e n t s  a r e  a n  i n t e g r a l  p a r t

o f  t h e  F i s h e r i e s  E n h a n c e m e n t  L o a n  P r o g r a m  Act, AS 1 6 . 1 0 . 5 0 0 -

.620. T h e  a c t  p r o v i d e s  f o r  " f i s h e r y  e n h a n c e m e n t  l o a n s "  to

q u a l i f i e d  r e g i o n a l  a s s o c i a t i o n s  f o r  h a t c h e r y  . c o n s t r u c t i o n .

T h e s e  l o a n s  a r e  to b e  g i v e n  b a s e d  o n  t h e  a b i l i t y  o f  an

a s s o c i a t i o n  t o  e s t a b l i s h  an e q u i t y  i n  t h e  h a t c h e r y  t h r o u g h

t h e  u s e  o f  t h e  s e c t i o n  5 3 0  a s s e s s m e n t s ,  o r  b y  o t h e r  m e a n s .

A S  1 6 . 1 0 . 5 2 0 ( b ) .  In a d d i t i o n ,  t h e  l o a n s  m u s t  b e  s e c u r e d  b y

c o l l a t e r a l  s u c h  as t h e  h a t c h e r y  i t s e l f ,  s a l e  o f  s u r p l u s

h a t c h e r y  fish, a n d  t h e  s e c t i o n  530 - a s s e s s m e n t s .  AS

1 6 . 1 0 . 5 2 0 ( c ) .

T h e  a s s e s s m e n t  p r o v i s i o n s  o f  s e c t i o n  530 h a v e  b e e n

i m p l e m e n t e d  i n  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  c o m m e r c e

d e p a r t m e n t .  3 A A C  6 8 . 0 1 0 - . 9 0 0 .  T h e s e  r e g u l a t i o n s  s e t  o u t

t h e  r e q u i r e d  c o n t e n t s  o f  r e q u e s t s  b y  a n  a s s o c i a t i o n  f o r  a

s e c t i o n  5 3 0  a s s e s s m e n t .  3 A A C  8 8 . 0 2 0 .  T h e  r e q u e s t s  m u s t
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s e t  o u t  t h e  p a r t i c u l a r s  o f  t h e  area, c o n d i t i o n s ,  p e r i o d ,  

rate, p r o c e d u r e s  f o r  c o l l e c t i o n ,  a n d  t h e  s p e c i e s  o f  s a l m o n  

f o r  t h e  a s s e s s m e n t .  3 A A C  88.! 0 2 0 ( b  ) (1) (A)-(G) . T h e  c o m m i s­

s i o n e r  t h e n  r e v i e w s  t h e  a s s e s s m e n t  r e q u e s t s  a n d  d e c i d e s  

w h e t h e r  t h e  r e q u e s t  is c o n s i s t e n t  w i t h  t h e  act, b a s e d  on 

f a c t o r s  s u c h  as t h e  " r e a s o n a b l e n e s s  o f  t h e  a s s e s s m e n t  in 

v i e w  o f  t h e  p r o j e c t e d  a c t i v i t i e s  o f  t h e  r e g i o n a l  a s s o c i a­

t i o n’’ a n d  "the l i k e l i h o o d  o f  p r o m o t i n g ,  t h r o u g h  t h e  a s s e s s­

ment, t h e  i n t e r e s t  o f  t h e  p u b l i c  i n  f o s t e r i n g  s a l m o n  

e n h a n c e m e n t  e f f o r t s . "  3 A A C  8 8 . 0 3 0 ( a ) .

T h e  a s s e s s m e n t s  a r e  t h e n  c o l l e c t e d  b y  c o m m e r c i a l  

b u y e r s  o f  s a l m o n  a n d  f o r w a r d e d  d i r e c t l y  to t he p a r t i c u l a r  

a s s o c i a t i o n ' s  t r u s t  a c c o u n t .  3 A A C  88.02.0(b)(1)(H), 

8 8 . 0 4 0 ( b ) ,  (c), 8 8 . 9 0 0 ( 2 ) .

II. D O  T H E  A S S E S S M E N T  P R O V I S I O N S  O F  AS 
1 6 . 1 0 . 5 3 0  D E D I C A T E  T H E  P R O C E E D S  O F  
A  S T A T E T A X  O R  L I C E N S E  T O  A  S P E C I A L  
P U R P O S iE IN C O N T R A V E N T I O N  O F  A R T I C L E  
IX, SE C T I O N  7 C F  T H E  A L A S K A  C O N S T I­
T U T I O N  P R O H I B I T I N G  D E D I C A T E D  T A X E S ?

A r t i c l e  IX, s e c t i o n  7 o f  t h e  A l a s k a  C o n s t i t u t i o n  

s t a t e s  in r e l e v a n t  p a r t :  " T h e  p r o c e e d s  o f  a n y  s t a t e  t a x  or



l i c e n s e  s h a l l  n o t  b e  d e d i c a t e d  to a n y  s p e c i a l  p u r p o s e  

i,3
• • *

P l a i n t i f f s  c o n t e n d  t h a t  -section 530 a n d  i t s  i m p l e­

m e n t i n g  r e g u l a t i o n s  c r e a t e  a d e d i c a t e d  t a x  t h a t  v i o l a t e s  t h e  

a b o v e  c o n s t i t u t i o n a l  p r o h i b i t i o n .  T h e  t r i a l  c o u r t  a g r e e d ,  

c o n c l u d i n g  t h a t  i n  c r e a t i n g  t h e  s a l m o n  a s s e s s m e n t  t h e  s t a t e  

h a d  " d e d i c a t e  [d] a t a x  o n  t h e  h a r v e s t  o f  a  n a t u r a l  r e s o u r c e  

o f  t h e  S t a t e  t o  a s p e c i f i c  p u r p o s e . "

T h e  a s s o c i a t i o n s  a n d  t h e  s t a t e  c o n t e n d  t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  f i n d i n g  a p r o h i b i t e d  d e d i c a t e d  tax. 

F i r s t ,  t h e y  m a i n t a i n  t h a t  o n  i t s  f a c e  s e c t i o n  53 0 m a k e s  no 

d e d i c a t i o n  o f  r e v e n u e .  S e c o n d ,  t h e y  m a i n t a i n  t h a t  t h e  

a s s e s s m e n t s  l e v i e d  u n d e r  s e c t i o n  5 3 0  a r e  n o t  " p r o c e e d s  o f  a 

s t a t e  t a x  o r  l i c e n s e "  so as t o  b e  s u b j e c t  to t h e  n o n d e d i c a­

t i o n  p r o v i s i o n  o f  s e c t i o n  7. T h i r d ,  e v e n  i f  s e c t i o n  530 

d o e s  d e d i c a t e  a tax, theiy c o n t e n d  t h a t  a q u a l i f i e d  i n c o r p o r­

a t e d  r e g i o n x l  a s s o c i a t i o n  is a s e r v i c e  a r e a  i n  t h e  u n o r g a n -

3. T h e  s e c t i o n  g o e s  o n  to state.:

e x c e p t  as p r o v i d e d  i n  s e c t i o n  15 o f  t h i s  
a r t i c l e  [ c r e a t i n g  t h e  p e r m a n e n t  land] or 
w h e n  r e q u i r e d  b y  t h e  f e d e r a l  g o v e r n m e n t  
f o r  s t a t e  p a r t i c i p a t i o n  in f e d e r a l  
p r o g r a m s .  T h i s  p r c . i s i o n  s h a l l  n o t  
p r o h i b i t  t h e  c o n t i n u a n c e  o f  a n y  d e d i c a­
t i o n  f o r  s p e c i a l  p u r o o s e s  e x i s t i n g  u p o n  
t h e  d a t e  o f  r a t i f i c a t  ;.on o f  t h i s  s e c t i o n  
b y  t h e  p e o r 1 e o f  A l a s k a .  ,



i z e d  b o r o u g h  a n d  as s u c h  is n o t  s u b j e c t  t o  t h e  n o n d e d i c a t i o n  

p r o v i s i o n .  F o u r t h ,  t h e  d e f e n d a n t s  c l a i m  t h a t  t h e  n a t u r a l  

r e s o u r c e s  p r o v i s i o n s  o f  a r t i c l e  V I I I  o f  t h e  c o n s t i t u t i o n  

a l l o w  d e d i c a t e d  t a x e s  t o  b e  u s e d  in car: y i n g  o u t  t h e

e n u m e r a t e d  p o w e r s  o f  t h e  a r t i c l e .

E a c h  o f  t h e  d e f e n d a n t s '  c o n t e n t i o n s  a r e  e x a m i n e d  

b e l o w .  N o n e  h a s  m e r i t  and, t n e r e f o r e ,  w e  a f f i r m  t h e  t r i a l  

c o u r t  o n  t h i s  i s s u e .

A. D o e s  A S  16 . 1 0 . 5 3 0  o n  its F a c e  M a k e  
a D e d i c a t i o n  o f  R e v e n u e s  to a
S p e c -' uL P u r p o s e ?

T h e  m o s t  r e l e v a n t  s e n t e n c e  o f  s e c t i o n  530 reads:

A  r o y a l t y  a s s e s s m e n t  l e v i e d  u n d e r  t h i s  
s e c t i o n  s h a l l  b e  f o r  t h e  p u r p o s e  o f  
p r o v i d i n g . r e v e n u e  f o r  t h e  • q u a l i f i e d  
r e g i o n a l  a s s o c i a t i o n  f o r  t h e  a r e a  i n
w h i c h  t h e  r o y a l t y  a s s e s s m e n t  is mad e.

A S  1 6 . 1 0 . 5 3 0 ( a ) .  T h e  s t a t e  c o n t e n d s  t h a t  t h i s  s e n t e n c e  is

i n  e f f e c t  d i r e c t o r y  a n d  n o t  m a n d a t o r y .  It c o n t e n d s  t h a t  it

is m e r e l y  an e x p r e s s i o n  e i t h e r  o f  t h e  leg-i s l a t u r e 1 s m o t i v a­

t i o n  f o r  e n a c t i n g  •the . a s s e s s m e n t  p r o v i s i o n ,  o r  o f  the 

p:v -°nt l e g i s l a t u r e ' s  p o l i c y  c o m m i t m e n t  to a p p r o p r i a t e

m a t c h i n g  m o n i e s  f r o m  the g e n e r a l  f u n d  o n  a c o n t i n u i n g  b a s i s  

in t h e  f u t u r e .  S i n c e  s u c h  an e x p r e s s i o n  o f  p r e s e n t  p o l i c y

is m e r e l y  d i r e c t o r y ,  t h e  s u a t e  a r g u e s  t h a t  t h e  c u r r e n t
i

a d m i n i s t r a t i o n  a n d  f u t u r e  l e g i s l a t u r e s  w o u l d  be free to do
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as t h e y  p l e a s e  w i t h  t h e  a s s e s s m e n t  f unds, s u b j e c t  o n l y  to a 

m o r a l  o b l i g a t i o n  to c a r r y  o u t  t h e  p o l i c y  o f  t h e  o r i g i n a t i n g  

l e g i s l a t u r e .  T h e  s t a t e ' s  a r g u m e n t  c o n t i n u e s  t h a t  si..ce t h e  

s t a t e m e n t  o f  p u r p o s e s  is n o t  b i n d i n g ,  t h e  s t a t u t e  s h o u l d  b e  

c o n s t r u e d  to a l l o w  d e p o s i t  o f  t h e  a s s e s s m e n t s  i n t o  t h e  

g e n e r a l  fund, u n e a r m a r k e d ,  t h e r e b y  a v o i d i n g  a c o n f l i c t  w i t h  

t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n .

T h i s  c o u r t  h a s  p r e v i o u s l y  n o t e d  i t s  i n t e n t i o n  to 

n a r r o w l y  c o n s t r u e  s t a t u t e s  t o  a v o i d  c o n s t i t u t i o n a l  i n f i r m i t y  

w h e r e  t h a t  c a n  b e  d o n e  w i t h o u t  d o i n g  v i o l e n c e  t o  t h e  l e g i s­

l a t u r e ' s  i n t e n t .  B o n j o u r  v. B o n j o u r , 592 P . 2 d  1233, 1 2 3 7 - 3 8  

( A l a s k a  1 9 7 9 ) .  H o w e v e r ,  o n l y  a r e a s o n a b l e  c o n s t r u c t i o n  m a y  

b e  p l a c e d  o n  a s t a t u t e  i n  t h i s  m a n n e r ,  b e c a u s e  g i v i n g  t h e  

s t a t u t e  a n  u n i n t e n d e d  m e a n i n g  " w o u l d  b e  s t e p p i n g  o v e r  t h e  

l i n e  o f  i n t e r p r e t a t i o n  a n d  e n g a g i n g  i n  l e g i s l a t i o n . "  

G o t t s c h a l k  v. S t a t e , 5 7 5  P . 2 d  289, 2 9 6  ( A l a s k a  1 9 7 8 ) .

In t h e  p r e s e n t  case, t h e  s t a t e ' s  r e a d i n g  o f  

s e c t i o n  530 d o e s  n o t  s q u a r e  w e l l  vith t h e  m a n i f e s t a t i o n s  o f  

l e g i s l a t i v e  i n t e n t  c o n t a i n e d  in o t h e r  p r o v i s i o n s  o f  the 

F i s h e r i e s  E n h a n c e m e n t  L o a n  A c t .  First, t h e  s e n t e n c e  in 

q u e s t i o n  u s e s  t h e  v e r b  " s h a l l "  i n  s t a t i n g  t h e  p u r p o s e  of the 

a s s e s s m e n t s .  W h i l e  n o t  i t s e l f  c o n c l u s i v e ,  t h e  u s e  o f  

" s h a l l "  i n d i c a t e s  t h a t  t h e  u s e  o f  the a s s e s s m e n t s  for t h e  

f u n d i n g  o f  t h e  a q u a c u l t u r e  a s s o c i a t i o n s  is m a n d a t o r y .
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S e c ond, t h e  l e g i s l a t i v e  i n t e n t  to c r e a t e  a d e d i­

c a t e d  f u n d  u n d e r  t h e  o w n e r s h i p  a n d  c o n t r o l  o f  t h e  a s s o c i a­

t i o n s  is i n d i c a t e d  b y  t h e  a c t ' s  p r o v i s i o n s  c o n t e m p l a t i n g  

t h a t  t h e  c o m m i s s i o n e r  is to c o n s i d e r  an a s s o c i a t i o n ' s  r i g h t s  

t o  t h e  a s s e s s m e n t s  i n  d e c i d i n g  w h e t h e r  t h e  a s s o c i a t i o n s  w i l l  

b e  a b l e  to e s t a b l i s h  e v e n t u a l l y  s u f f i c i e n t  e q u i t y  i n  the 

h a t c h e r i e s  t h e y  b u i l d  t o  m a k e  t h e  l o a n s  secu re, AS 

1 6 . 1 0 . 5 2 0 ( b ) ,  a n d  a l l o w i n g  t h e  a s s e s s m e n t s  to b e  p l e d g e d  as 

c o l l a t e r a l  f o r  t h e  s t a t e  loans, AS 1 6 . 1 0 . 5 2 0 ( c ) .  T h e s e  

p r o v i s i o n s  a r e  n o n s e n s i c a l  i f  t h e  a s s e s s m e n t s  are n o t  e a r­

m a r k e d  i n  s o m e  w a y  so t h a t  t h e  a s s o c i a t i o n  has  a " r i g h t "  to 

t h e m .

F r o m  t h e  a bove, i t  a p p e a r s  t h a t  the l e g i s l a t u r e  

i n t e n d e d  to d e d i c a t e  t h e  p r o c e e d s  o f  th e a s s e s s m e n t s  to the 

a s s o c i a t i o n s .

B. A r e  t h e  A s s e s s m e n t s  " P r o c e e d s  o f  a 
S t a t e  T a x  o r  L i c e n s e " W i t h i n  the 
M e a n i n g  o f  S e c t i o n  1 ?

T h e  a s s o c i  itions a n d  t h e  s t a t e  c o n t e n d  t h a t  the 

s a l m o n  a s s e s s m e n t s  a r e  n o t  " p r o c e e d s  o f  a s t a t e  t a x  or 

l i c e n s e "  so as to b e  s u b j e c t  t o  the c o r s t i t u t i o n a l  p r o h i b i­

t i o n  a g a i n s t  d e d i c a t i o n .  T h e y  p r e m i s e  t h e i r  a r g u m e n t  o n  a

d i s t i n c t i o n  b e t w e e n  " g e n e r a l  r e v e n u e  t a x e s "  a n d  " s p e c i a l
>



a s s e s s m e n t s ' *  f o r  s e r v i c e s .  T h e  b a s i c  d i s t i n c t i o n  t h e y  s e t  

f o r t h  i s  t h a t  s p e c i a l  a s s e s s m e n t s  a r e  r e l a t e d  t o  t h e  

b e n e f i t s  r e c e i v e d ,  w h i l e  g e n e r a l  r e v e n u e  t a x e s  a r e  r e l a t e d  

t o  a n  a b i l i t y  ' pay, r e g a r d l e s s  o f  b e n e f i t  t o  t h e  t a x p a y e r .  

T h e y  c o n t e n d  t h a t  " t a x , "  as u s e d  i n  a r t i c l e  IX, s e c t i o n  7 o f  

t h e  s t a t e  c o n s t i t u t i o n ,  d o e s  n o t  i n c l u d e  s u c h  " s p e c i a l  

a s s e s s m e n t s , "  b u t  i n s t e a d  r e f e r s  oru.y t o  g e n e r a l  r e v e n u e  

t a x e s .  T h e  d e f e n d a n t s  t h e n  m a i n t a i n  t h a t  che s a l m o n  a s s e s s­

m e n t  is a " s p e c i a l  a s s e s s m e n t "  n o t  s u b j e c t  to s e c t i o n  7.

T h e  w o r d  " t a x , "  l i k e  m o s t  E n g l i s h  w o r d s ,  h a s

s e v e r a l  m e a n i n g s  o r  s e n s e s .  In its b r o a d  s ense , t h e  t e r m  

" t a x "  i n c l u d e s  a s s e s s m e n t s  as a k i n d  o f  tax; h o w e v e r ,  i n  a 

n a r r o w e r  s e n s e ,  t h e  t e r m  '‘tax" r e f e r s  to a g e n e r a l  l e v y  

w i t h o u t  r e f e r e n c e  t o  b e n e f i t s  c o n f e r r e d  w h i l e  " a s s e s s m e n t "  

r e f e r s  to a n  i m p o s i t i o n  b a s e d  o n  b e n e f i t s  c o n f e r r e d .

3 1 a c k ' s  L a w  D i c t i o n a r y  1 6 2 9  (rev. 4 t h  ed. 1963). (See a l s o  

t h e  d e f i n i t i o n  o f  " s p e c i a l  a s s e s s m e n t " :  "a s p e c i f i c  t a x

l e v i e d  o n  p r i v a t e  p r o p e r t y  t o  m e e t  t h e  c o s t  o f  p u b l i c  

i m p r o v e m e n t s  t h a t  e n h a n c e  t h e  v a l u e  o f  t h e  p r o p e r t y . "  

W e b s t e r ' s  N e w  C o l l e g i a t e  D i c t i o n a r y  1116 (1974) ( e m p h a s i s

a d d e d ) ) .  T h e r e f o r e ,  t h e  s e n s e  in w h i c h  "tax" is u s e d  in 

a r t i c l e  IX, s e c t i o n  7 o f  t h e  c o n s t i t u t i o n  m u s t  b e  d e t e r m i n e d  

f r o m  i ts c o n t e x t ,  b o t h  i n  t h e  t e x t  -and a c c o r d i n g  to t h e
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d i s c u s s i o n s  a t  t h e  c o n s t i t u t i o n a l  c o n v e n t i o n  w h i c h  a d o p t e d

4
t h e  w o r d i n g .

4. In a l o n g  l i n e  o f  c a s e s  p r i o r  to 1978 t h i s  
c o u r t  h a d  r e a f f i r m e d  i t s  r e l i a n c e  o n  t h e  " p l a i n  m e a n i n g "  
r u l e  i n  i n t e r p r e t i n g  e n a c t e d  law. P o u l i n  v. Z a r t m a n ,  542 
P . 2 d  251, 2 7 0  ( A l a s k a  1 9 7 5 )  o n  r e h e a r i n g , 548 P . 2 d  1.299;
R o d e r i c k  v. S u l l i v a n ,  5 2 8  P . 2 d  450, 4 5 3 - 5 5  ( A l a s k a  1974) ;
A l a s k a  P u b l i c  E m p l o y e e s  A s s ' n  v. State, 525 P . 2 d  12, 1 4 - 1 5  
( A l a s k a  1 9 7 4 ) ;  S t a t e  v. C i t y  o f  A n c h o r a g e ,  513 P. 2d 1104, 
1 1 0 9  ( A l a s k a  1973); H o m e r  E l e c t r i c  A s s ' n  v. c i t y  o f  Kenai, 
4 2 3  P. 2 d  285, 2 8 9  n . 2 2  ( A l a s k a  1967); A p p l i c a t i o n  o f
B a b c o c k ,  3 8 7  P . 2 d  694, 696 ( A l a s k a  1963 ); A l a s k a  M i n e s  &.

M i n e r a l s ,  Inc. v. A l a s k a  I ndus. Bd. , 3 5 4  P . 2 d  376, 379
( A l a s k a  1 9 6 0 ) .  T h e  r u l e  s t a t e d ,  " [ w ] h e r e  t h e  m e a n i n g  o f  a 
s t a t u t e  is a p p a r e n t ,  t h e r e  is n o  n e e d  to r e s o r t  to m e t h o d s  
o f  s t a t u t o r y  c o n s t r u c t i o n . "  W h i t e  v. A l a s k a  Ins. G u a r a n t y  
As s ' n ,  592 P . 2 d  367, 3 6 9  ( A l a s k a  1 979).

H o w e v e r ,  i n  t h e  r e c e n t  c a s e  o f  N o r t h  S l o p e  B o r o u g h  
v. S o h i o  P e t r o l e u m  Corp.., 5 8 5  P. 2 d  534, 540 n . 7  ( A l a s k a
1978), w e  e x p r e s s l y  " r e j e c t [ e d j  the s o - c a l l e d  ' plain 
m e a n i n g '  r u l e  as a s t r i c t  e x c l u s i o n a r y  r u l e . "  W e  t h e n  w e n t  
o n  to d r a w  a n  a n a l o g y  b e t w e e n  t h e  u s e  o f  t h e  p l a i n  m e a n i n g  
r u l e  in t h e  i n t e r p r e t a t i o n  o f  e n a c t e d  l a w  a n d  t h e  f o r m e r  
r u l e  f o r  t h e  i n t e r p r e t a t i o n  o f  c o n t r a c t s  w h e r e  a p r e l i m i n a r y  
f i n d i n g  o f  a m b i g u i t y  w a s  r e q u i r e d  b e f o r e  e x t r i n s i c  s o u r c e s  
c o u l d  b e  c o n s u l t e d .  I d .

D e s p i t e  t h e  N o r t h  S l o p e  d e c i s i o n ,  s e v e r a l  o f  o u r  
s u b s e q u e n t  c a s e s  h a v e  n e v e r t h e l e s s  a p p l i e d  t h e  m e c h a n i c a l  
p l a i n  m e a n i n g  rule. H o r o w i t z  v. A l a s k a  B a "  A ss'n,  609 P . 2d 
39, 41 ( A l a s k a  1 9 80); C i t y  &  B o r o u g h  o f  J u n e a u  v. T h i b o d e a u ,  
595 P . 2 d  626, 635 ( A l a s k a  1 9 79 ); W h i t e  v. A l a s k a  Ins.
G u a r a n t y  A ss'n, 592 P . 2d. 367, 3 6 9  ( A l a s k a  1979); H a f l i n g  v. 
I n l a n d  B o a t m e n ' s  U n i o n  - o f  t h e  P a c i f i c ,  535 P. 2 d  870, 872
( A l a s k a  1978).

T h e  t r u e  i s s u e  i n  i n t e r p r e t i n g  e n a c t e d  law is t h e  
c o n f l i c t  b e t w e e n  t h e  m e a n i n g  t h e  e n a c t i n g  b o d y  i n t e n d e d  a n d  
t h e  m e a n i n g  c o n v e y e d  t o  o t h e r s .  2A. S u t h e r l a n d ,  S t a t u t o r y  
C o n s t r u c t i o n  § 48.02,  a t  1 6 - 5  ( 4 t h  ed, 1973). T h e  c o n f l i c t  
is b e t w e e n  w h a t  t h e  s e n d e r  m e a n t  a n d  w h a t  t h e  r e c e i v e r  
u n d e r s t a n d s .  I_d. § 45 . 0 8 ,  a t  22. ' T h e  " p l a i n  m e a n i n g "  r u l e  
h a s  its b a s i s  i n  t h i s  c o n f l i c t .  O b v i o u s l y ,  t h e r e  are e l e­
m e n t s  o f  u n f a i r n e s s  w h e r e  l e g i s l a t i v e  i n t e n t  is u s e d  to v a r y  
t h e  a p p a r e n t  m e a n i n g  o f  s t a t u t o r y  w o r d s .  Id. § 48.02, at

(C o n t ' d )
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T h e  o r i g i n  o f  s e c t i o n  7 ' s  p r o h i b i t i o n  o f  e a r m a r k­

i n g  c a n  b e  t r a c e d  b a c k  t h r o u g h  t h e  c o n s t i t u t i o n a l  c o n v e n t i o n  

r e c o r d s  t o  t h e  A l a s k a  S t a t e h o o d  C o m m i s s i o n ' s  s t u d i e s  w h i c h  

w e r e  p r e p a r e d  f o r  t h e  u s e  o f  t h e  d e l e g a t e s  a t  t h e  c o n v e n -

4. ( C o n t ' d )

1 8 5 - 8 6 .  T h i s  h a s  l e d  s o m e  m e m b e r s  c f  t h e  j u d i c i a r y  to 
r e j e c t  c o m p l e t e l y  t h e  c o n s i d e r a t i o n  o f  l e g i s l a t i v e  i n t e n t .  
J u s t i c e  H o l m e s  o n c e  r e m a r k e d  t h a t  "we do n o t  i n q u i r e  w h a t  
t h e  l e g i s l a t u r e  m e a n t ;  w e  a s k  o n l y  w h a t  t h e  s t a t u t e  m e a n s . "  
I d . § 45 . 0 7 ,  a t  20. O n  t h e  o t h e r  h a n d ,  m o s t  d e c i s i o n s  s p e a k  
i n  t e r m s  o f  l e g i s l a t i v e  i n t e n t  as i f  n o t h i n g  e l s e  m a t t e r e d  
i n  i n t e r p r e t a t i o n .  I d .

N e i t h e r  e x t r e m e  e x p r e s s e d  a b o v e  p r o v i d e s  a r e a l­
i s t i c  a n d  w o r k a b l e  a p p r o a c h  to t h e  r e c o n c i l i a t i o n  o f  t h e  
i n t e n t  a n d  m e a n i n g  a p p r o a c h e s  to t h e  i n t e r p r e t a t i o n  o f  
e n a c t e d  law. P a r t  o f  t h e  p r o b l e m  s t e m s  f r o m  c u b i q u i t y  b e i n g  
a r e l a t i v e  c o n c e p t .  W o r d s  h a v e  n o  i n t r i n s i c  r..eaning; what: 
is c l e a r  to o n e  p e r s o n  is a m b i g u o u s  a n d  o b s c u r e  to a n o t h e r .  
I_d. § 45 . 0 2 ,  a t  4-5. As o n e  c o u r t  s t a t e d :  "We t h i n k  t h e
s t a t u t e  is p l a i n  o,. i t s  face, b u t  s i n c e  w o r d s  are n e c e s­
s a r i l y  i n e x a c t  a n d  a m b i g u i t y  is a r e l a t i v e  c o n c e p t ,  w e  n o w  
t u r n  t o  t h e  l e g i s l a t i v e  h i s t o r y ,  m i n d f u l  t h a t  t h e  p l a i n e r  
t h e  l a n g u a g e ,  t h e  m o r e  c o n v i n c i n g  c o n t r a r y  l e g i s l a t i v e  
h i s t o r y  m u s t  b e . "  U n i t e d  S t a t e s  v. U n i t e d  S t a t e s  S t e e l  
C o r p . , "  4 8 2  F . 2 d  439, 4 4 4  ( 7 t h  Cir. 1 9 7 3  ), c e r t , d e n i e d  4 1 4  
U . S .  909, 38 L. Ed. 2 d  1 4 J . I n - o u r  r e c e n t  d e c i s i o n  o f  S t a t e  
v. C i t y  o f  H a i n e s ,  627 P . 2 d  1047, 1 0 4 9  n . 6  ( A l a s k a  1981), w e  
i n t e r p r e t e d  N o r t h  S l o p e  as h a v i n g  a d o p t e d  j u s t  s u c h  a 
s l i d i n g  s c a l e  a p p r o a c h  as a r t i c u l a t e d  in U n i t e d  S t a t e s  
S t e e l .  O u r  c a s e s  l i s t e d  a b o v e  are, t h e r e f o r e  no l o n g e r  
a u t h o r i t a t i v e  to t h e  e x t e n t  t h a t  t h e y  h o l d  for a m e c h a n i c a l  

a p p l i c a t i o n  o f  t h e  p l a i n  m e a n i n g  rule.



• t i o n . ^  O n e  o f  t h e  s t u d i e s  n o t e d  t h a t  " [ t ] h e  j m n : .  s e v e r e  

o b s t a c l e  t o  t h e  s c o p e  a n d  f l e x i b i l i t y  o f  b u d g e t i n g  r e s u l t s  

f r o m  t h e  e a r m a r k i n g  o r  d e d i c a t i o n  o f  c e r t a i n  r e v e n u e  for 

s p e c i f i e d  p u r p o s e s  o r  f u n d s . "  3 A l a s k a  S t a t e h o o d  C o m m i s­

sion, C o n s t i t u t i o n a l  S t u d i e s  pt. IX, a t  27 (1955). T h e

s t u d y  s t a t e d  t h a t  o n e  o f  t h e  k e y  r e a s o n s  for t h e  p o p u l a r i t y  

o f  d e d i c a t e d  t a x e s  w a s  t h a t  t h e y  r e d u c e d  t a x p a y e r  r e s i s t a n c e  • 

b y  g u a r a n t e e i n g  t h ^ t  t h e  t a x  w o u l d  b e  u s e d  to b e n e f i t  t h o s e  

w h o  p a i d  it. I d .

T h e  s t u d y  t h e n  n o t e d  t h a t  e a r m a r k i n g  c u r t a i l e d  the 

e x e r c i s e  o f  b u d g e t a r y  c o n t r o l s  a n d  s i m p l y  a m o u n t e d  to an 

a b d i c a t i o n  o f  l e g i s l a t i v e  r e s p o n s i b i l i t y .  Id. a t  29-30. 

T h r o u g h o u t  t h e  d i s c u s s i o n  o f  e a r m a r k i n g ,  t h e  s t u d y  u s e d  the 

t e r m s  r e v e n u e s ,  funds, a n d  t a x e s  i n t e r c h a n g e a b l y .  Id. at 

2 7 - 3 0 .

T h i s  s t u d y  r e s u l t e d  i n  t h e  i n c l u s i o n  i n  t h e  c o n­

s t i t u t i o n  o f  a n  e x p r e s s  p r o h i b i t i o n  o f  d e d i c a t e d  funds. As 

o r i g i n a l l y  p r o p o s e d  b y  c o m m i t t e e ,  t h i s  s e c t i o n  read: 11 All

5. A l a s k a  S t a t e h o o d  C o m m i s s i o n ,  C o n s t i t u t i o n a l
S t u d i e s  (1955). T h i s  p u b l i c a t i o n ,  c o n s i s t i n g  o f  t h r e e  
v o l u m e s ,  c o l l e c t e d  s t a f f  r e s e a r c h  p a p e r s  o n  o t h e r  c o n s t i t u­
tio n s .  T h e  p a p e r s  w e r e  p r e p a r e d  u n d e r  t h e  a u t h o r i t y  o f  t h e  
A l a s k a  t e r r i t o r i a l  l e g i s l a t u r e  f o r  u s e ' a t  t h e  c o n s t i t u t i o n a l  
c o n v e n t i o n .  Ch. 108 S L A  1949. T h e s e  s t u d i e s  w e r e  m a i l e d  to
a l l  d e l e g a t e s  b e f o r e  t h e  c o n v e n t i o n  c o n v e n e d  a n d  w e r e
a v a i l a b l e  fo r ^se, and o f t e n  i n f e r r e d  to, i n  t h e  p r o c e e d­
ings. A l a s k a  S t a t e h o o d  C o m m i t t e e ,  H a n d b o o k  f o r  D e l e g a t e s  to
t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  4 (1955).
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r e v e n u e s  s h a l l  b e  d e p o s i t e d  i n  t h e  s t a t e  t r e a s u r y  w i t h o u t

a l l o c a t i o n  f o r  s p e c i a l  p u r p o s e s .  . . . "  6 A l a s k a  C o n s t .

C o n v .  P r o c e e d . ,  app. V, a t  1 0 6 - 0 7  ( e m p h a s i s  a d d e d ) .  In t h e  

c o m m e n t a r y  a c c o m p a n y i n g  t h e  c o m m i t t e e ' s  p r o p o s e d  a r t i c l e ,  

t h e  m o t i v a t i o n  t h a t  p r o m p t e d  t h e  i n c l u s i o n  o f  t h e  r e s t r i c­

t i o n  o n  e a r m a r k i n g  w a s  e x p r e s s e d :

E v e n  t h o s e  p e r s o n s  o r  i n t e r e s t s  w h o  s e e k  
t h e  d e d i c a t i o n  o f  r e v e n u e s  f o r  t h e i r  o w n  
p r o j e c t s  w i l l  a d m i t  t h a t  t h e  e a r m a r k i n g  
o f  t a x e s  o r  f e e s  f o r  o t h e r  i n t e r e s t s  is 
a f i s c a l  e v il. B u t  i f  a l l o c a t i o n  is 
p e r m i t t e d  f o r  o n e  i n t e r e s t  t h e  d e n i a l  o f  
i t  to a n o t h e r  is d i f f i c u l t ,  a n d  t h e  m o r e  
s p e c i a l  f u n d s  a r e  s e t  u p  t h e  m o r e  
d i f f i c u l t  i t  b e c o m e s  to d e n y  o t h e r  
r e q u e s t s  u n t i l  t h e  p o i n t  is r e a c h e d  
w h e r e  n e i t h e r  t h e  g o v e r n o r  n o r  t h e  
l e g i s l a t u r e  h a s  a n y  r e a l  c o n t r o l  o v e r  
t h e  finance'", o f  t h e  s t a t e .  In o n e  R o c k y  
M o u n t a i n  s t a t e  t h e  l e g i s l a t u r e  is f r e e  
to a p p r o p r i a t e  o n l y  17 p e r  c e n t  o f  t h e  
t a x  c o l l e c t i o n s ;  t h e  r e s t  a r e  d e d i c a t e d .
In A l a s k a  a t  p r e s e n t ,  27 p e r  c e n t  o f  
t e r r i t o r i a l  fund’s a r e  e a r m a r k e d ,  
p r i m a r i l y  f r _  s c h o o l  c o n s t r u c t i o n  a n d  
r o a d s .

I d . a t  111.

A f t e r  p r e s e n t a t i o n  o f  t h e  n o n d e d i c a t i o n  p r o v i s i o n  

b y  t h e  F i n a n c e  a n d  T a x a t i o n  C o m m i t t e e , i t  w a s  the s u b j e c t  o f  

m u c h  d e b a t e  a n d  c o n s i d e r a t i o n .  H o w e v e r ,  b e f o r e  s i g n i f i c a n t  

d i s c u s s i o n  h a d  t a k e n  p l a c e  o n  t h e  s e c t i o n ,  the c o m m i t t e e  

s o u g h t  to h a v e  i t  a m e n d e d  to its p r e s e n t  form, c h a n g i n g  the 

w o r d s  " a l l  r e v e n u e "  to " t h e  p r o c e e d s  o f  a n y  s t a t e  t a x  o r  

l i c e n s e . "  4 A l a s k a  C o n s t .  C o n v .  P r o c e e d .  2361.•



U n d e r  t h e  o r i g i n a l ,  a l l - i n c l u s i v e  p r o h i b i t i o n  o f  

t h e  d e d i c a t i o n  o f  "all r e v e n u e s , "  t h e r e  is n o  d o u b t  t h a t  i t  

w a s  i n t e n d e d  t o  p r o h i b i t  a n y  a n d  all d e d i c a t i o n s .  T h e  

c o m m i t t e e  i n t e n d e d  i t  t o  p r o h i b i t  n o t  o n l y  t h e  d e d i c a t i o n  of 

t a x e s ,  b u t  a l s o  s u c h  r e v e n u e  as t h e  p r o c e e d s  f r o m  t h e  s a l e  

o f  s t a t e  l a n d s .  S e e  3 A l a s k a  C o n s t .  Co nv. P r o c e e d .  2 3 1 7 - 1 9 .  

T h e  c o m m i t t e e ' s  s p o k e s m a n  s t a t e d  t h a t  t h e  p u r p o s e  o f  the 

p r o p o s e d  a m e n d m e n t  w a s  to a l l o w  f o r  t h e  s e t t i n g  u p  of 

c e r t a i n  s p e c i a l  fluids, s u c h  as s i n k i n g  f u n d s  for the r e p a y­

m e n t  o f  b o n d s ,  b u t  t o  p r o h i b i t  t h e  e a r m a r k i n g  o f  a n y  s p e c i a l  

t a x  to t h a t  s i n k i n g  fund. 4 A l a s k a  C ons t. Conv. P r o c e e d .  

2363. Thus, t h e  c h a n g e  d i d  n o t  s e e k  to e x e m p t  s o m e  s o u r c e s  

o f  r e v e n u e  f r o m  t h e  p i o h i b i t i o n ,  b u t  w a s  i n t e n d e d  i n s t e a d  to 

a l l o w  n e c e s s a r y  d e d i c a t i o n  o f  f u n d s  o n c e  t h e y  w e r e  r e c e i v e d  

a n d  p l a c e d  in t h e  g e n e r a l  fund. 1 9 7 5  A l a s k a  Op. Atty. Gen. 

No. 9 u t  10 (May 12). R e v i e w  o f  t h e  c o n v e n t i o n  d i s c u s s i o n  

s h o w s  t h a t  t h e  a m e n d m e n t  w a s  n o t  i n t e n d e d  to l i m i t  t h e  

p r o h i b i t i o n  o f  e a r m a r k i n g .  T h e  c o n v e n t i o n  delegat e? also 

u s e d  t h e  w o r d s  r e v e n u e ,  funds, a n d  t a x e s  i n t e r c h a n g e a b l y .  

4 A l a s k a  Const. Conv. P r o c e e d .  2 3 6 1 - 8 9 ,  2 4 0 1 - 1 5 ;  5 A l a s k a

C o n s t .  C onv . P r o c e e d .  3 4 1 5 - 2 0 .

A w e l l - r e s e a r c h e d  A l a s k a  A t t o r n e y  G e n e r a l ' s  

o p i n i o n  r e a c h e s  t h e  s a m e  c o n c l u s i o n .  A f t e r  c a r e f u l l y  and 

m i n u t e l y  d e t a i l i n g  t h e  d e b a t e  o f  the c o n s t i t u t i o n a l  c o n v e n­

t i o n  o n  the p o i n t ,  t h e  o p i n i o n  s t a tes:
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S e c t i o n  7 o f  A r t i c l e  I X  o f  t h e  s t a t e  
C o n s t i t u t i o n  c a n  b e  g i v e n  i t s  i n t e n d e d  
e f f e c t  a n d  s e r v e  i t s  repeatedly- 
e x p r e s s e d  p u r p o s e  o n l y  i f  t h e  w o r d s  
" p r o c e e d s  o f  a n y  t a x  o r  l i c e n s e "  a r e  
i n t e r p r e t e d  t o  m e a n  w h a t  t h e i r  f r a m e r s  
c l e a r l y  i n t e n d e d ,  i.e., t h e  s o u r c e s  o f  
a n y  p u b l i c  r e v e n u e s .

A c c o r d i n g l y ,  i t  is o u r  c o n c l u s i o n  t h a t  
t h e  d e d i c a t i o n  o f  a n y  s o u r c e  o f  p u b l i c  
r e v e n u e :  tax, l i c e n s e ,  r e n t a l ,  sale,
b o n u s - r o y a l t y ,  r o y a l t y ,  o r  w h a t e v e r  is 
l i m i t e d  b y  t h e  s t a t e  C o n s t i t u t i o n  to 
t h o s e  e x i s t i n g  w h e n  t h e  C o n s t i t u t i o n  w a s  
r a t i f i e d  o r  r e q u i r e d  fc.r p a r t i c i p a t i o n  
i n  f e d e r a l  p r o g r a m s .

1 S 7 5  A l a s k a  Op. A t t y .  G e n .  No. 9 a t  24 ( M a y  2).°

W e  a g r e e  a n d  h o l d  t h a t  s i n c e  t h e  c o n s t i t u t i o n

p r o h i b i t s  t h e  d e d i c a t i o n  o f  a n y  s o u r c e  of r e v e n u e ,  i n c l u d i n g

b o t h  " t a x e s "  a n d  " s p e c i a l  a s s e s s m e n t s , "  t h e  a s s e s s m e n t s

a u t h o r i z e d  b y  AS 1 6 . 1 0 . 5 3 0  a r e  " p r o c e e d s  o f  a s t a t e  t a x  o r

l i c e n s e , "  w i t h i n  t h e  m e a n i n g  o f  a r t i c l e  IX, s e c t i o n  7,

w h e t h e r  o r  n o t  t h e  s a l m o n  a s s e s s m e n t s  f i t  t h e  d e f i n i t i o n  o f

" s p e c i a l  a s s e s s m e n t s . "

6. See a l s o , 1 9 7 8  A l a s k a  Op. Atty. Gen. No. 22
( J u n e  2); 1 9 5 9  A l a s k a  Op. A t t y .  Gen. No. 7 ( M a r c h  11).
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C. J s  S e c t i o n  530 N o n e t h e l e s s  V a l i d  as 
a n  E x e r c i s e  o f  t h e  E n u m e r a t e d  
P o w e r s  C o n t a i n e d  i n  t h e  N a t u r a l  
R e s o u r c e s  A r t i c l e ?

T h e  d e f e n d a n t s  c l a i m  t h a t  t h e  l e g i s l a t u r e ' s  p o w e r

t o  d e a l  w i vh  n a t u r a l  r e s o u r c e s  o f  t h e  state, c o n t a i n e d  in

a r t i c l e  VIII,  g i v e s  t h e  l e g i s l a t u r e  t h e >p o w e r  to c r e a t e  a

d e d i c a t e d  fund, d e s p i t e  t h e  e x p r e s s  p r o h i b i t i o n  o f  d e d i c a t e d

f u n d s  c o n t a i n e d  i n  a r t i c l e  IX, s e c t i o n  7. T h e y  p a r t i c u l a r l y

e m p h a s i z e  t h e  l e g i s l a t u r e ' s  a n d  the s t a t e ' s  p o w e r s  to

p r o v i d e  f a c i l i t i e s  f o r  t h e  d e v e l o p m e n t  o f  f i s h e r i e s  u n d e r  

7
s e c t i o n  5 a n d  t h e  p o w e r  t o  p r o m o t e  t h e  d e v e l o p m e n t  of

Q
a q u a c u l t u r e  u n d e r  s e c t i o n  .15.

D e s p i t e  d e f e n d a n t s '  c o n t e n t i o n s  to t h e  c o n t r a r y ,  

s e c t i o n  5 3 0  a s s e s s m e n t s  a r e  an e x e r c i s e  o f  t h e  t a x i n g  power, 

t h e  p u r p o s e  o f  w h i c h  is to r a i s e  r e v e n u e  t o  c o n s t r u c t  h a t c h­

eri e s .  N o t h i n g  c o n t a i n e d  in a r t i c l e  V I I I  c a n  b e  c o n s t r u e d

7. A r t i c l e  V I I I ,  s e c t i o n  5 of t h e  A l a s k a  C o n s t i­
t u t i o n  p r o v i d e s  in r e l e v a n t  p a r t :  "The l e g i s l a t u r e  m a y  
p r o v i d e  f o r  f a c i l i t i e s ,  i m p r o v e m e n t s ,  a n d  s e r v i c e s  . . .  to 
a s s u r e  f u l l e r  u t i l i z a t i o n  a n d  d e v e l o p m e n t  o f  t h e  f i s h e r i e s

II

8. A r t i c l e  V I I I ,  s e c t i o n  15 o f  the A l a s x a  C o n s t i­
t u t i o n  p r o v i d e s  in r e l e v a n t  part:  "No e x c l u s i v e  r i g h t  or 
s p e c i a l  p r i v i l e g e  o f  f i s h e r y  s h a l l  b e - c r e a t e d  o r  a u t h o r i z e d  
in t h e  n a t u r a l  w a t e r s  o f  t h e  State. T h i s  s e c t i o n  d o e s  n o t  
r e s t r i c t  ‘the p o w e r  o f  t h e  S t a t e  ,to l i m i t  e n t r y  i n t o  a n y  
f i s h e r y  . . .  to p r o m o t e  t h e  e f f i c i e n t  d e v e l o p m e n t  o f  a q u a­
c u l t u r e  in. t h e  s t a t e . "

- 2 1 -



to g r a n t  t h e  l e g i s l a t u r e  t h e  p o w e r  t o  i g n o r e  o t h e r  e x p r e s s  

c o n s t i t u t i o n a l  l i m i t a t i o n s  o n  i t s  t a x i n g  p o w e r  j u s t  b e c a u s e  

i t  is l e g i s l a t i n g  i n  a n  a r e a  t h a t  c o n c e r n s  n a t u r a l  

r e s o u r c e s ,  s u c h  as f i s h e r i e s  o r  a q u a c u l t u r e .

III. D O E S  S E C T I O N  5 3 0  I M P E F M I S S I 3 L Y  
D E L E G A T E  T H E  L E G I S L A T U R E 'S T A X I N G  
P O W E R S  T O  P R I V A T E  A S S O C I A T I O N S  A N D  
A  S T A T E  A D M I N I S T R A T I V E  A G E N C Y ?

T h e  p l a i n t i f f s  p r e s e n t  two m a j o r  g r o u n d s  u p o n  

w h i c h  t h e y  c l a i m  s e c t i o n  5 3 0  s h o u l d  b e  h e l d  t o  b e  an u n c o n ­

s t i t u t i o n a l  d e l e g a t i o n  o f  t h e  l e g i s l a t u r e ' s  t a x i n g  p o w e r .  

F i r s t ,  t h e y  c o n t e n d  t h a t  t h e  t a x i n g  p o w e r  is a n  e s s e n t i a l  

l e g i s l a t i v e  p o w e r  w h i c h  c a n n o t  b e  d e l e g a t e d  b y  t h e  l e g i s l a­

ture .  S e c o n d ,  t h e y  a s s e r t  t h a t  t h e  s t a t e  c o n s t i t u t i o n  

e x p r e s s l y  p r o v i d e s  t h a t  t h e  l e g i s l a t u r e ' s  t a x i n g  p o w e r  m a y  

b e  d e l e g a t e d  t o  b o r o u g h s  a n d  c i t i e s  onl y.

T h e  a s s o c i a t i o n s  a n d  t h e  s t a t e  m a i n t a i n  t h a t  t h e  

r e g i o n a l  a s s o c i a t i o n s  c o n s t i t u t e  s e r v i c e  a r e a s  i n  the 

u n o r g a n i z e d  b o r o u g h  a n d  t h a t  u n d e r  t h e  s t ? t e  c o n s t i t u t i o n  

th e  s t a t e  m a y  v a l i d l y  d e l e g a t e  t a k i n g  p o w e r s  to s u c h  a 

s e r v i c e  area.

In t h i s  case, t w o  t y p e s  o f  d e l e g a t i o n  m a d e  b y  

s e c t i o n  5 3 0  a r e  q u e s t i o n e d .  T h e  f i r s t  is t h e  d i s c r e t i o n  

v e s t e d  i n  t h e  C o m m i s s i o n e r  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p ­

m e n t  to a p p r o v e  t h e  s a l m o n  a s s e s s m e n t s .  T h e  s e c o n d  is t h e
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d e l e g a t i o n  t o  t h e  r e g i o n a l  a s s o c i a t i o n s  o f  t h e  d e c i s i o n  to 

i m p o s e  t h e  a s s e s s m e n t .  B e c a u s e  w e  h a v e  d e t e r m i n e d  t h a t  t h e  

d e l e g a t i o n  to t h e  r e g i o n a l  a s s o c i a t i o n  is u n c o n s t i t u t i o n a l ,  

w e  n e e d  n o t  r e a c h  t h e  q u e s t i o n  w h e t h e r  t h e  d e l e g a t i o n  t o  t h e  

C o m m i s s i o n e r  is a n  i m p e r m i s s i b l e  d e l e g a t i o n  to a n  a d m i n i s t r a t i v e  

a g e n c y .

W e  t h i n k  a r t i c l e  X, s e c t i o n  2 o f  t h e  s t a t e  c o n s t i­

t u t i o n  m a k e s  i t  c l e a r  that, t h e  l e g i s l a t u r e  m a y  n o t  d e l e g a t e  

its t a x i n g  p o w e r  t o  a n  e n t i t y  o t h e r  t h a n  a b o r o u g h  o r  a 

c ity. T h e  l e g i s l a t u r e  is, o f  c o u r s e ,  f r e e  to i t s e l f  i m p o s e  

a n  a s s e s s m e n t  o n  l i m i t e d  e n t r y  p e r m i t  h o l d e r s ,  b u t  i t  m a y  

n o t  c r e a t e  a n  i n d e p e n d e n t  e n t i t y  w i t h  a u t h o r i t y  to d e c i d e  

w h e t h e r  t o  i m p o s e  t h e  tax. T h e  ’ l a s k a  C o n s t i t u t i o n ' s  

f r a m e r s  s o u g h t  to p r o s c r i b e  j u s t  s u c h  e n t i t i e s  w h e n  t h e y  

w r o t e  t h e  c o n s t i t u t i o n a l  p r o v i s i o n s  a t  i s s u e  here.

T h e  f r a m e r s  o f  t h e  A l a s k a  C o n s t i t u t i o n  w e r e  a w a r e  

o f  a n d  w e r e  d e t e r m i n e d  t o  a v o i d  t h e  p r o l i f e r a t i o n  o f  s p e c i a l  

d i s t r i c t s  w i t h  t a x i n g  p o w e r s  t h a t  h a d  o c c u r r e d  in o t h e r  

s t a t e s .  Thus, a r t i c l e  X, s e c t i o n  1 p r o v i d e s  i n  r e l e v a n t  

part:

T h e  p u r p o s e  o f  t h i s  a r t i c l e  is to 
p r o v i d e  f o r  m a x i m u m  l o c a l  s e l f -  
g o v e r n m e n t  w i t h  a m i n i m u s  o f  l o c a l  
g o v e r n m e n t  u n i t s ,  a n d  to p r e v e n t  d u p l i­
c a t i o n  o f  t a x - l e v y i n g  j u r i s d i c t i o n s .
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S e c t i o n  2 o f  t h e  s a m e  a r t i c l e  s t a t e s :

A l l  l o c a l  g o v e r n m e n t  p o w e r s  s h a l l  b e  
v e s t e d  i n  b o r o u g h s  a n d  c i t i e s . T h e  
S t a t e  m a y  d e l e g a t e  t a x i n g  p o w e r s  to 
o r g a n i z e d  b o r o u g h s  a n d  c i t i e s  only.

E x a m i n a t i o n  o f  t h e  c o n v e n t i o n  p r o c e e d i n g s  s h o w s

t h e  d e l e g a t e s ' d e t e r m i n a t i o n  to e n s u r e  c e n t r a l i z e d  p l a n n i n g

a n d  c o o r d i n a t i o n  o f  g o v e r n m e n t  f u n c t i o n s  b y  l i m i t i n g  t h e

t a x i n g  p o w e r  t o  g o v e r n m e n t a l  u n i t s  w i t h  b r o a d  r a t h e r  t h a n

s p e c i a l i z e d  c o n c e r n s .  S e e  4  A l a s k a  C o n s t .  Conv. P r o c e e d .

2 6 1 1 - 7 ,  2 7 0 1 - 3 .  S e e  a l s o  A l a s k a  S t a t e h o o d  C o m m i s s i o n ,

9
C o n s t i t u t i o n a l  S t u d i e s ,  s u p r a , pt. V I I I ,  3-8, 18-24, 5 1 - 6 4 .

9.. O n e  o f  t h e  c o n v e n t i o n  d e l e g a t e s  e x p r e s s e d  t h i s
s e n t i m e n t  as follows:.

I t h i n k  t h e  p u r p o s e  o f  t h i s  a r t i c l e  is 
to s i m p l i f y  o u r  g o v e r n m e n t a l  p r o c e d u r e  
a n d  a l s o  to p r e v e n t  a n  o v e r l a p p i n g  o f  
g o v e r n m e n t  f u n c t i o n s .  Now, w e  h a v e  two 
g o v e r n m e n t a l  f u n c t i o n s  s e t  up here, t h e  
c i t i e s  a n d  t h e  b o r o u g h s .  I t h i n k  t h a t  
is p l e n t y .  T h e y  c a n  p r o v i d e  f o r  e v e r y­
t h i n g  i n c l u d i n g  t h e  s c h o o l s .  So now, if 
t h e  c a m e l  g e t s  h i s  h e a d  is t h e  t e n t  
. . .  h e  p r o b a b l y  w i l l  b e  all in t h e  
tent, b r i n g i n g  w i t h  h i m  t h e  a m e n d m e n t s
t h a t  e s t a b l i s h e d  p u b l i c  u t i l i t y
d i s t r i c t s ,  h e a l t h  d i s t r i c t s ,  p u b l i c  
i m p r o v e m e n t  d i s t r i c t s ,  a n d  w e  w i l l  be 
r i g h t  b a c k  to o u r  o l d  m e t h o d - o f  n u m e r o u s  
t a x i n g  b o d i e s  w h i c h  w e  w a n t  to g e t  a w a y  
from.

4 A l a s k a  C o n s t .  C o n v .  P r o c e e d .  2699--700.
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T h e  r e p o r t  m a d e  b y  t h e  c o n v e n t i o n  d e l e g a t e s  t o  t h e

v o t e r s  a l s o  e x p r e s s e s  t h i s  s e n t i m e n t .  It s t ates:

T h e  c o n v e n t i o n  s o u g h t  to p r o v i d e  for a 
s i m p l e ,  f l e x i b l e  s y s t e m  o f  l o c a l  g o v e r n -  
me: : a d a p t e d  t o  t h e  n e e d s  o f  t h e  p e o p l e  
o f  A l a s k a .  It w a s  d e t e r m i n e d  to g u a r d  
a g a i n s t  t h e  c r e a t i o n  o f  u n n e c e s s a r y  
l o c a l  u n i t s  a n d  t a x i n g  a u t h o r i t i e s  o r  
t h e  e s t a b l i s h m e n t  o f  a n y t h i n g  l i k e  the 
t y p i c a l  c o u n t y  w i t h  its t i g h t  u n c h a n g e­
ab l e  b o u n d a r i e s ,  its h e a v y  o v e r h e a d  o f  
e l e c t e d  o f f i c i a l s ,  a n d  i n d e p e n d e n t  
b o a r d s ,  a n a  its i n a d e q u a t e  p o w e r s  a n d  
f i n a n c e s .

T h e r e  w i l l  b e  j u s t  t w o  c l a s s e s  o f  
l o c a l  g o v e r n m e n t s :  b o r o u g h s  a n d  c i ties.

P r o p o s e d  C o n s t i t u t i o n  f o r  t h e  S t a t e  o f  A l a s k a : A  R e p o r t  to

t h e  P e o p l e  of A l a s k a  f j o m  t h e  A l a s k a  C o n s t i t u t i o n a l

C o n v e n t i o n  3.

In a n  e f f o r t  to g e t  a r o u n d  t h e  p r o h i b i t i o n s  o n  the

d e l e g a t i o n  o f  t a x i n g  p o w e r s  c o n t a i n e d  in a r t i c l e  X, s e c t i o n s

1 a n d  2 o f  t h e  c o n s t i t u t i o n ,  the d e f e n d a n t s  r e l y  o n  the

f o l l o w i n g  p r o v i s i o n s :

First, s e c t i o n  5 o f  a r t i c l e  X  p r o v i d e s :

• S e r v i c e  a r e a s  to p r o v i d e  spec.ia1 
s e r v i c e s  w i t h i n  an o r g a n i z e d  b o r o u g h  m a y  
b e  e s t a b l i s h e d ,  a l t e r e d ,  o r  a b o l i s h e d  by 
t h e  a s s e m b l y ,  s u b j e c t  to the p r o v i s i o n s  
o f  l a w  o r  c h a r t e r .  A  n e w  s e r v i c e  area 
s h a l l  n o t  b e  e s t a b l i s h e d  if, consistent, 
w i t h  t h e  p u r p o s e s  o f  t h i s  a r t icle, the 
n e w  s e r v i c e  c a n  b e  p r o v i d e d  b y  an 
e x i s t i n g  s e r v i c e  area, b y  i n c o r p o r a t i o n  
as a city, o r  b y  a n n e x a t i o n  to a city.
T h e  a s s e m b l y  m a y  a u t h o r i z e  t h e  l e v y i n g  
o f  taxes, c h a r g e s ,  o r  a s s e s s m e n t s  w i t h i n  
a s e r v i c e  a r e a  to f i n a n c e  t h e  s p e c i a l  
s e r v i c e s .

S e con d, S e c t i o n  6 o f  t h e  s a m e  a r t i c l e  states:
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T h e  l e g i s l a t u r e  s h a l l  p r o v i d e  f o r  t h e  
p e r f o r m a n c e  o f  s e r v i c e s  i t  'deems n e c e s­
s a r y  o r  a d v i s a b l e  i n  u n o r g a n i z e d  
b o r o u g h s ,  a l l o w i n g  f o r  m a x i m u m  l o c a l  
p? r t i c i p  a t i o n  a n d  r e s p o n s i b i l i t y .  I t  
m a y  e x e r c i s e  a n y  p o w e r  o r  f u n c t i o n  i n  a n  
u n o r g a n i z e d  b o r o u g h  w h i c h  t h e  a s s e m b l y  
m a y  e x e r c i s e  i n  a n  o r g a n i z e d  b o r o u g h .

T h i r d ,  A S  1 6 . 1 0 . 3 8 0 ( c )  p r o v i d e s :

(c) A  q u a l i f i e d  r e g i o n a l  a s s o c i a­
tio n ,  w h e n  it b e c o m e s  a n o n p r o f i t  c o r­
p o r a t i o n  unde.:,! A S  1 0.20,  is e s t a b l i s h e d  
as a s e r v i c e  a r e a  it t h e  u n o r g a n i z e d  
b o r o u g h  u n d e r  A S  2 0 . 0 3 . 0 2 0  f o r  t h e  
p u r p o s e  o f  p r o v i d i n g  s a l m o n  e n h a n c e m e n t  
s e r v i c e s .

T h e  d e f e n d a n t s  a r g u e  t h a t  A S  1 5 . 1 0 . 3 8 0 ( c )  is 

e f f e c t i v e  to m a k e  t h e  r e g i o n a l  a s s o c i a t i o n s  s e r v i c e  a r e a s  

w i t h i n  t h e  u n o r g a n i z e d  b o r o u g h  s i n c e  t h e  t w o  a s s o c i a t i o n s  

h e r e  c o v e r  m o s t l y  u n o r g a n i z e d  b o r o u g h  area. T h e y  t h e n  

m a i n t a i n  t h a t  t h e  l e g i s l a t u r e  may, b y  a c t i n g  in t h e  r o l e  o f  

a b o r o u g h  a s s e m b l y ,  g r a n t  an a s s o c i a t i o n  i n d e p e n d e n t  t a x i n g  

p o w e r s ,  as s e r v i c e  a r e a s  in a n  u n o r g a n i z e d  b o r o u g h  u n d e r  

a r t i c l e  X, s e c t i o n  6.

T h e  t r i a l  c o u r t  f o u n d  t h i s  a r g u m e n t  u n p e r s u a s i v e  

u n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  case. W e  a gre e.

F i r s t ,  t h e  s e r v i c e  a r e a s  e n v i s i o n e d  in s e c t i o n  5 

a n d  6 m u s t  e i t h e r  b e  " w i t h i n  a . . . b o r o u g h "  u n d e r  s e c t i o n  

5, o r  " i n  u n o r g a n i z e d  b o r o u g h s "  u n d e r  s e c t i o n  6. .his is 

c e r t a i n l y  n o t  t r u e  in t h e  p r e s e n t  c a s e  w h e r e  t w o  a s s o c i a -
t

t i o n s  s p a n  t h e  e n t i r e  A l a s k a  p a n h a n d l e ,  a n  a r e a  t h a t  

i n c l u d e s  s e v e r a l  o r g a n i z e d  b o r o u g h s  a n d  c i t i e s .
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S e c o n d ,  t h e  s t a t u t e  s t a t e s  t h a t  t h e  p r i v a t e ,  

n o n p r o f i t  c o r p o r a t i o n  i t s e l f  b e c o m e s  t h e  s e r v i c e  area. S u c h  

a n  a s s o c i a t i o n  is c o m p l e t e l y  i n d e p e n d e n t  c f  a n y  g o v e r n m e n t  

c o n t r o l .  In a d d i t i o n ,  t h e r e  is n o  r e p r e s e n t a t i v e  r e l a t i o n­

s h i p  b e t w e e n  i t s  d i r e c t o r s ,  o f f i c e r s ,  a n d  m e m b e r s  a n d  t h e  

c o m m e r c i a l  f i s h e r m e n  to w h o m  i t  is to p r o v i d e  s e r v i c e s .  AS

1 6 . 1 0 . 3 8 0 .  S u c h  a n  e n t i t y  h a s  n o  p o l i t i c a l  r e s p o n s i b i l i t y  

a n d  c a n n o t  b e  g r a n t e d  u n f e t t e r e d  d i s c r e t i o n  in g o v e r n i n g  a 

" s e r v i c e  a r e a . "

In c o n c l u s i o n ,  then, w e  h o l d  t h a t  t h e  s t a t u t e  

i m p e r m i s s i b l y  d e l e g a t e s  t h e  t a x i n g  p o w e r  t o  t h e  r e g i o n a l  

a s s o c i a t i o n s ,  v i o l a t i n g  a r t i c l e  X, s e c t i o n  2 o f  A l a s k a ' s  

c o n s t i t u t i o n .

IV. D I D  T H E  T R C A L  C O U R T  E R R  IN C E R T I F Y­
ING T H E  (JIT AS A  C L A S S  A C T I O N ?

T h e  a s s o c i a t i o n s  a n d  t h e  s t a t e  r a i s e  two i s s u e s

u p o n  w h i c h  t h e y  c l a i m  t h e  t r i a l  c o u r t  e r r e d  in c e r t i f y i n g

t h e  p l a i n t i f f ' s  c l a s s .  F ir st, t h e y  c l a i m  t h a t  the t r i a l

c o u r t  e r r e d  i n  c e r t i f y i n g  t h e  c l a s s  a f t e r  the c o u r t  h a d

a l r e a d y  p a s s e d  o n  t h e  m e r i t s  o f  the c a s e  in the s u m m a r y  

j u d g m e n t  m o t i o n s .  S e c o n d ,  t h e y  m a i n t a i n  t h a t  the t r i a l  

c o u r t  e r r e d  i n  f i n d i n g  t h a t  t h e  r e p r e s e n t a t i v e  p a r t i e s  w o u l d
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f a i r l y  a n d  a d e q u a t e l y  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  c l a s s .  

T h e s e  t w o  a s p e c t s  a r e  d i s c u s s e d  b e l o w .

A. D i d  t h e  T r i a l  C o u r t  E r r  i n  D e c i d i n g  
t h e  M e r i t s  o f  t h e  A c t i o n  B e f o r e  
D e c i d i n g  W h e t h e r to C e r t i f y  t h e  
F i s h e r m e n ' s  C l a s s ?

T h e  f i s h e r m e n  b r o u g h t  t h e i r  s u i t  as a c l a s s  a c t i o n  

f r o m  t h e  t i m e  o f  t h e  o r i g i n a l  c o m p l a i n t .  E a r l y  i n  t h e  case, 

t h e  p l a i n t i f f s  m o v e d  t h e  c o u r t  f o r  c l a s s  c e r t i f i c a t i o n  a n d  

t h e  c o u r t  i s s u e d  a n  o r d e r  f i n d i n g  t h a t  t w o  o f  t h e  r e q u i r e­

m e n t s  o f  a c l a s s  a c t i o n  h a d  b e e n  met; n a m e l y  t h a t  t h e  c l a s s  

o f  p l a i n t i f f s  w a s  sc n u m e r o u s  t h a t  j o i n d e r  o f  a l l  m e m b e r s  

w o u l d  b e  i m p r a c t i c a b l e  a n d  t h a t  tl re w e r e  q u e s t i o n s  o f  l a w

10. T h e  p a r t i e s  a n d  t h e  c o u r t  b e l o w  h a v e  t r e a t e d  
t h i s  c l a s s  a c t i o n  as o n e  b r o u g h t  p u r s u a n t  to C i v i l  R u l e  
2 3 ( b ) ( 3 ) .  O n  e x a m i n a t i o n ,  i t  is a p p a r e n t  t h a t  t h i s  t y p e  o f  
s u i t  f i t s  w i t h i n  R u l e  2 3 ( b ) ( 2 ) ,  a n d  p o s s i b l y  a l s o  w i t h i n  
R u l e  2 3 ( b ) ( 1 ) .  P r o f e s s o r  M o o r e  s t a t e s :

If an a c t i o n  c a n  b e  m a i n t a i n e d  u n d e r  
(b)(1) a n d / o r  (b)(2), a n d  a l s o  u n d e r
(b)(3), t h e  c o u r t  s h o u l d  o r d e r  th rhe 
s u i t  b e  m a i n t a i n e d  as a c l a s s  on
u n d e r  ( b ) ( 1 )  a n d / o r  (b)(2), rathe m  
u n d e r  ( b )(3),  so t h a t  the j u d g m e  1
h a v e  r e s  j u d i c a t a  e f f e c t  as to ,e
c l a s s  ( w i u h  no m e m b e r  h a v i n g  t h e  „ght 
to o p t  o u t ) ,  a n d  n o t  d e f e a t  t h e  p o l i c y  
u n d e r l y i n g  t h e  (b)(1) a n d  (b)(2) c l a s s  
s u i t s .

33 J. M o o r e ,  F e d e r a l  P r a c t i c e  23,.31[3], at 2 3 - 2 6 2  (1980) 

( f o o t n o t e  o m i t t e d ) .
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c o m m o n  t o  t h e  c l a s s .  A l a s k a  R. Civ. P. 2 3 ( a ) ( 1 ) ,  (2).

L a t e r ,  t h e  p l a i n t i f f s  a g a i n  m o v e d  f o r  c l a s s  c e r t i f i c a t i o n .  

W h i l e  t h i s  m o t i o n  w a s  s t i l l  p e n d i n g ,  t h e  d e f e n d a n t  a s s o c i a­

t i o n s  a n d  t h e  s t a t e  f i l e d  a m o t i o n  f o r  s u m m a r y  j u d g m e n t .

T h e  p l a i n t i f f s  r e p l i e d  w i t h  t h e i r  o w n  s u m m a r y  j u d g m e n t

m o t i o n .  T h e  c o u r t  t h e n  g a v e  its p a r t i a l  s u m m a r y  j u d g m e n t  

o r d e r  i n  f a v o r  o f  t h e  p l a i n t i f f s .  F i n a l l y ,  t h e  t r i a l  c o u r t  

s u b s e q u e n t l y  c e r t i f i e d  t h e  c l a s s .

T h e  d e f e n d a n t s  m a i n t a i n  t h e  t r i a l  c o u r t  e r r e d  in 

e n t e r i n g  t h e  j u d g m e n t  o n  t h e  m e r i t s  befo-*. it c e r t i f i e d  the 

c l a s s  a c t i o n .  T h e y  r e l y  o n  C i v i l  R u l e  2 3 ( c ) ( 1 ) ,  w h i c h

p r o v i d e s  i n  r e l e v a n t  p a r t :  "As s o o n  as p r a c t i c a b l e  a f t e r

t h e  c o m m e n c e m e n t  o f  a n  a c t i o n  b r o u g h t  as a c l a s s  action, the 

c o u r t  s h a l l  d e t e r m i n e  b y  o r d e r  w h e t h e r  i t  is to b e  so m a i n­

ta i n e d .  "

R e l y i n g  o n  t h e  i d e n t i c a l  f e d e r a l  r u l e  in E i s e n  v. 

C a r l i s l e  &  J a c a u e l i n , 4 1 7  U.S. 156, 40 L. Ed. 2 a  732 (1974), 

t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h e l d  t h a t  a t r i a l  court, m a y  

n o t  h o l d  a p r e l i m i n a r y  h e a r i n g  o n  t h e  m e r i t s  o f  a c a s e  to 

d e t e r m i n e  w h e t h e r  a p l a i n t i f f  is l i k e l y  to p r e v a i l  o n  his 

c l a i m s  so as to a l l o w  t h e  i m p o s i t i o n  o f  t h e  c o s t s  o f  c l a s s  

n o t i c e  o n  t h e  d e f e n d a n t .  I_d. a t  1 7 7-78, 40 L. Ed. 2d at

7 4 8 - 4 9 .  D e f e n d a n t s  c o n t e n d  t h i s  h o l d i n g  i m p l i e s  t h a t  u n d e r  

no  c i r c u m s t a n c e s  m a y  a c o u r t  d e c i d e  t h e  m e r i t s  o f  a c a s e  

b e f o r e  p a s s i n g  o n  t h e  i s s u e  o f  c l a s s  c e r t i f i c a t i o n .
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W h i l e  s o m e  c o u r t s  h a v e  i n d e e d  r e q u i r e d  t h a t  c l a s s  

c e r t i f i c a t i o n  p r e c e d e  a d e t e r m i n a t i o n  o f  t h e  m e r i t s , ^ "  i t  is

a p p a r e n t  t h a t  a n y  r i g h t  to s u c h  a p r o c e d u r e  c a n  b e  w a i v e d ,

I? . 1 3
e i t h e r  e x p r e s s l y  “ o r  i m p l i e d l y .  W e  h a v e  n o  d i f f i c u l t y

f i n d i n g  a w a i v e r  u n d e t  t h e  f a c t s  o f  t h i s  c a s e .  T h e  p l a i n ­

t i f f s  d i l i g e n t l y  s o u g h t  a d j u d i c a t i o n  o f  t h e  c l a s s  a c t i o n  

i s s u e s  b y  t w i c e  m o v i n g  f o r  c e r t i f i c a t i o n .  T h e  d e f e n d a n t s  

i n i t i a t e d  s u m m a r y  j u d g m e n t  p r o c e e d i n g s  w h i l e  -plaintiffs' 

s e c o n d  m o t i o n  f o r  c e r t i f i c a t i o n  o f  t h e  c l a s s  a c t i o n  w a s  

p e n d i n g .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  t r i a l  c o u r t  d i d  n o t  

e r r  i n  r u l i n g  o n  t h e  m e r i t s  a n d  t h e n  c e r t i f y i n g  t h e  c l a s s .

B. D i d  t h e  T r i a l  C o u r t  E r r  i n  F i n d i r  i 
t h a t  t h e  N a m e d  P l a i n t i f f s  P r o v i d e d  
A d e q u a t e  R e p r e s e n t a t i o n  f o r  the 
C l a s s ?

C i v i l  R u l e  2 3 ( a ) ( 4 )  p r o v i d e s  t h a t  a c l a s s  a c t i o n  

c a n  b e  m a i n t a i n e d  o n l y  i f  " t h e  r e p r e s e n t a t i v e  p a r t i e s  w i l l

11. P a r i t y  v. L i b e r t y  L o a n  C o r p . ,  523 F . 2 d  349, 
3 5 3 - 5 4  ( 7 t h  Cir. 1975).; H o m e  S a v i n g s  &  L o a n  A s s ' n  v. 
S u p e r i o r  C o u r t ,  1 1 7  C a l . R p t r .  4 8 5  (App. 1 9 7 4 ) .

12. C o l w e l l  Co. v. S u p e r i o r  C o u r t ,  123 Cal. Rptr. 
228, 2 3 0  (App. 1 9 7 5 ) ;  K a t z  v. C a r t e  B l a n c h e  C o r p . ,  4 9 6  F . 2 d
747, 7 6 2  (3d Cir. 1 9 7 4 )  (e n  b a n c ) ,  c e r t , d e n i e d , 4 1 9  U.S.

885, 42 L. Ed. 2 d  1 2 5  ( 1 9 7 5 ) .

13. C i v i l  S e r v .  Emp. Ins. Co. v. S u p e r i o r  C o u r t ,
5 8 4  P . 2 d  497, 5 0 2 - 0 4  (Cal. 1 9 7 8  ); P e r i t z , 523 F . 2 d  a t  3 5 4
n.4; 3B J. M o o r e ,  s u p r a  n o t e  8,' Tl 2 3 . 5 0 ,  a t  2 3 - 4 2 5  to 

2 3 - 4 2 8 .
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f a i r l y  .and a d e q u a t e l y  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  c l a s s . "  

T h e  d e f e n d a n t s  c o n t e n d  t h a t  t h e  p l a i n t i f f s  c o u l d  n o t  p r o v i d e  

a d e q u a t e  r e p r e s e n t a t i o n  f o r  t h e  c l a s s  b e c a u s e  t h e y  h a d  

i n t e r e s t s  a n t a g o n i s t i c  to o t h e r  m e m b e r s  o f  t h e  class.

F i r s t ,  t h e  d e t e r m i n a t i o n  o f  t h e  a d e q u a c y  o f  r e p r e­

s e n t a t i o n  i n  a c l a s s  a c t i o n  is a q u e s t i o n  o f  fact. G u e r i n e  

v. J &  W  I n v e s t m e n t ,  I n c . , 5 4 4  F . 2 d  863, 8 6 4  (5th Cir.

1 9 7 7 ) ;  7 C. W r i g h t  &  A. M i l l e r ,  F e d e r a l  P r a c t i c e  a n d  P r o c e­

d u r e  § 1765, a t  6 2 2 - 2 3  (1972), As a q u e s t i o n  o f  fact, the 

t r i a l  c o u r t ' s  f i n d i n g  w i l l  n o t  b e  r e v e r s e d  u n l e s s  c l e a r l y  

e r r o n e o u s ;  i n  o t h e r  w o r d s  t h e  t r i a l  c o u r t  w i l l  n o t  be 

r e v e r s e d  u n l e s s ,  i n  l i g h t  o f  t h e  w h o l e  r e cord, it c a n  be 

s a i d  w i t h  a d e f i n i t e  a n d  f i r m  c o n v i c t i o n  t h a t  t h e  t r i a l  

]udf e w a s  c l e a r l y  m i s t a k e n .  A l a s k a  Foods, Inc. v. A m e r i c a n  

M f r s . Mut. Ins. C o .; 4 8 2  P . 2 d  842, 848 ( A l a s k a  1971).

S e c o n d ,  i n  o r d e r  to b a r  a suit, t h e  a n t a g o n i s m  

" m u s t  b e  as to t h e  s u b j e c t  m a t t e r  o f  t h e  s u i t . "  B e r m a n  v. 

N l - r a g a n s e t t  R a c i n g  A s s ' n , 4 1 4  F . 2 d  311, 317 (1st Cir.

1 9 69) , c e r t , d e n i e d , 396 U.S. 1037, 24 L. Ed. 2 d  681 (1970); 

7 C. W r i g h t  & A. Miller,- s u p r a , § 1768, at 639; 3 B  J. Moore, 

s u p r a  n o t e  8, 11 2 3 . 0 7 ( 3 ] ,  at 2 3 -237.

T h i r d ,  it s h o u l d  b e  n o t e d  t h a t  in a s u i t  to s t r i k e  

d o w n  a s t a t u t e  as u n c o n s t i t u t i o n a l ,  the r e q u i r e m e n t  of 

a d e q u a t e  r e p r e s e n t a t i o n  l o s e s  v i t a l i t y .  T h e  e f f e c t  o f  a 

f i n d i n g  o f  u n c o n s t i t u t i o n a l i t y  w i l l  a f f e c t  e v e r y o n e ,  n o t
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j u s t  t h e  p a r t i e s  b e f o r e  t h e  c o u r t .  " T h u s ,  e v e n  i f  (a] 

p l a i n t i f f  is n o t  a p r o p e r  r e p r e s e n t a t i v e  i n  t h e  t r a d i t i o n a l  

s e n s e ,  s t r i k i n g  a c l a s s  c l a i m  w i l l  n o t  e f f e c t i v e l y c h a n g e  

t h e  e n d  r e s u l t  i f  t h e  p a r t y  s u c c e s s f u l l y  p r o c e e d s  o n  an 

i n d i v i d u a l  b a s i s . "  7 C. W r i g h t  &  A. M i l l e r ,  s u p r a , § 1771, 

a t  664. S e e  a l s o  3 B  J. M o o r e ,  s u p r a  n o t e  8, U 2 3 . 4 0 [ 3 ] ,  at 

2 3 - 2 9 9  n . 1 5 .  In t h e  p r e s e n t  case, t h i s  w o u l d  s i m p l y  m e a n  

t h a t  -ihe n a m e d  p l a i n t i f f s  w o u l d  b e  b u r d e n e d  w i t h  t h e  

e x p e n s e s  o f  t h e  s u i t  w i t h o u t  r e i m b u r s e m e n t  f r o m  a c l a s s  

r e c o v e r y .  T h e  e f f e c t  o f  t h e  a c t i o n  o n  t h e  d e f e n d a n t s  and 

t h e  r e s t  o f  t h e  c l a s s  is t h e  s a m e  w h e t h e r  t h e  s u i t  is 

b r o u g h t  as a c l a s s  o r  as a n  i n d i v i d u a l  a c t i o n .

F i n a l l y ,  i t  s h o u l d  b e  n o t e d  t h a t  i n  a s u i t  s e e k i n g  

t o  h a v e  a s t a t u t e  d e c l a r e d  u n c o n s t i t u t i o n a l ,  t h e r e  a r e  o n l y  

t w o  s i d e s  to t h e  a r g u m e n t ;  e i t h e r  t h e  s t a t u t e  is c o n s t i t u­

t i o n a l  o r  it is n o t .  In s u c h  a c a s e  w h e r e  t h e r e  a r e  no 

i n h e r e n t  c o n f l i c t s  i n t e r  s e  a m o n g  c l a s s  m e m b e r s  ( s u c h  as 

r i g h t s  to d i f f e r i n g  s h a r e s  i n  a l i m i t e d  fund), t h e  i n t e r e s t s  

o f  c l a s s  m e m b e r s  a n t a g o n i s t i c  to t h e  r e p r e s e n t a t i v e s '  c o n­

st i t u t i o n a l .  a t t a c k  w i l l  u s u a l l y  b e  a d e q u a t e l y  r e p r e s e n t e d  b y  

t h e  d e f e n d a n t s .

In t h e  p r e s e n t  case, t h e  t r i a l  c o u r t  w a s  n o t  

c l e a r l y  e r r o n e o u s  i n  f i n d i n g  t h e  r e p r e s e n t a t i o n  o f  t h e  c l a s s  

t o  b e  a d e q u a t e .  F i r s t ,  t h e  m a j o f  a n t a g o n i s m  c l a i m e d  was 

t h a t  m o s t  o f  t h e  f i s h e r m e n  i n  the r e g i o n  h a d  s u p p o r t e d ,  by

- 3 2 -



t h e i r  v o t e s ,  m a n d a t o r y  a s s e s s m e n t s .  S i n c e  t h e  b a s i s  o f  t h i s  

s u i t  is t h e  s e e k i n g  o f  a d e c l a r a t i o n  o f  t h e  c o n s t i t u t i o n­

a l i t y  o f  a s t a t u t e ,  t h e  r i g h t s  o f  all c l a s s  m e m b e r s  are

a f f e c t e d  i n  t h e  same, way, w h e t h e r  o r  n o t  i t  is b r o u g h t  as a

c l a s s  a c t i o n .  M o r e o v e r ,  t h e  d e f e n d a n t  a s s o c i a t i o n s  a n d  the 

s t a t e  h a v e  v i g o r o u s l y  o p p o s e d  t h e  c o n s t i t u t i o n a l  a t t a c k  o f  

t h e  p l a i n t i f f s  a n d  h a v e  t h e r e b y  n e c e s s a r i l y  r e p r e s e n t e d  the 

i n t e r e s t s  o f  a n t a g o n i s t i c  c l a s s  m e m b e r s  to h a v e  t h e  s t a t u t e  

d e c l a r e d  c o n s t i t u t i o n a l .

V. D I D  T I E  T R I A L  C O U R T  E R R  IN F I N D I N G  
T H E  D O C T R I N E  O F  L A C H E S  I N A P P L I C­
A B L E ?

T h e  t r i a l  c o u r t  h e l d  t h a t  t h e  d o c t r i n e  o f  l a c h e s

w a s  i n a p p l i c a b l e  o n  t n e  f a c t s  o f  t h e  p r e s e n t  case. O n

a p p e a l  t h e  d e f e n d a n t s  h a v e  c o n t e s t e d  t h i s  f i n d i n g  a n d  b o t h  

s i d e s  h a v e  e x t e n s i v e l y  a r g u e d  th e t r a d i t i o n a l  element?, o f  

laches, u n r e a s o n a b l e  d e l a y  a n d  r e s u l t i n g  p r e j u d i c e .  ^

H o w e v e r ,  t h e  d i s c u s s i o n  o f  t h e  e l e m e n t s  o f  l a c h e s  is i r r e l e­

v a n t  s i n c e  l a c h e s  is s i m p l y  i n a p p l i c a b l e  to a n y  o f  the 

r e m e d i e s  s o u g h t  i n  t h i s  case.

T h e  s u i t  s e e k s  t h r e e  b a s i c  f o r m s  o f  relie f.

First, a r e f u n d  o f  a l l  a s s e s s m e n t s  p a i d  u n d e r  t h e  s t a t u t e  is 

s o u g h t  o n  a c o m m o n  c o u n t .  S i n c e  this is a g e n e r a l  a s s’ n p s i t
i

c o m m o n - l a w  c a u s e  o f  a c t i o n  f o r  t h e  r e f u n d  o f  t a x e s  w r o n g l y
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p a i d ,  t h e  s i x - y e a r  s t a t u t e  o f  l i m i t a t i o n s  c o n t a i n e d  i n  AS 

0 9 . 1 0 . 0 5 0 ( 3 )  w o u l d  a p p l y  t o  t h i s  a c t i o n  a t  law. S t a t e  v. 

W a k e f i e l d  F i s h e r i e s ,  I n c . , 4 9 5  P . 2 d  166, 172 ( A l a s k a  1972). 

T h e  o t h e r  t w o  t y p e s  o f  r e l i e f  s o u g h t ,  a d e c l a r a t o r y  j u d g m e n t  

a n d  a p e r m a n e n t  i n j u n c t i o n ,  a r e  p r o s p e c t i v e  in a p p l i c a t i o n  

a n d  s e e k  t o  p r e v e n t  f u t u r e  t h r e a t e n e d  h a r m .  A  l a c h e s  

a n a l y s i s  is s i m p l y  i n a p p r o p r i a t e ,  s i n c e  e a c h  n e w  a s s e s s m e n t  

w o u l d  g i v e  r i s e  t o  a n e w  c a u s e  o f  a c t i o n .

V I . D I D  T E E  C O U R T  E R R  IN F I N D I N G  T H E  
D O C T R I N E  O F  E X H A U S T I O N  O F  A D M I N I S­
T R A T I V E  R E M E D I E S  I N A P P L I C A B L E ?

T h e  t r i a l  c o u r t  w a s  c o r r e c t  in h o l d i n g  i n a p p l i c­

a b l e  t h e  d o c t r i n e  r e q u i r i n g  t h e  e x h a u s t i o n  o f  a d m i n i s t r a t i v e  

r e m e d i e s  b e f o r e  s e t t i n g  r e l i e f  i n  t h e  s u p e r i o r  c o u r t .  See 

D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e  § 2 0 . 0 4  ( 1 s t  ed. 195b). 

T h i s  w a s  n o t  a n  a d m i n i s t r a t i v e  a d j u d i c a t o r y  p r o c e e d i n g  w h i c h  

h a d  v a r i o u s  r o u t e s  o f  a d m i n i s t r a t i v e  a p p e a l .  R a t h e r ,  t h e  

i m p l e m e n t a t i o n  o' t h e  s a l m o n  a s s e s s m e n t  w a s  a d m i n i s t r a t i v e  

l e g i s l a t i v e  a c t i o n  n o t  s u b j e c t  to a p p e a l .  T h e  o n l y  a c t i o n  

w h i c h  t h e  f i s h e r m e n  c o u l d  t a k e  i n  the a d m i n i s t r a t i v e  p r o c e s s  

w a s  to v o t e  in t h e  e l e c t i o n  o n  a p r o p o s e d  a s s e s s m e n t .  T h e r e  

s i m p l y  w e r e  no a d m i n i s t r a t i v e  r e m e d i e s  to e x h a u s t .

»

T h e  j u d g m e n t  o f  t h e  s u p e r i o r  c o u r t  is A F F I R M E D  in 

a l l  r e s p e c t s .
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