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PUBLIC LAW 96-514—DEC. 12,1980 94 STAT. 2957

Public Law 96-514
96th Congress

An Act
Making appropriations for the Department of the Interior and related agencies for Dec. 12.1980
the fiscal year ending September 30,1981, and for other purposes. [H.R. 772.4]

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled. That the following Department of
sums are appropriated, out of any money in the Treasury not ~fated“~endM
otherwise appropriated, for the Department of the Interior and Appropriations,
related agencies for the fiscal year ending September 30,1981, and for fiscal year 1981.
other purposes, namely:

TITLE I—DEPARTMENT OF THE INTERIOR
LAND AND WATER RESOURCES

Bureau of Land Management

MANAGEMENT OF LANDS AND RESOURCES

For expenses necessary for protection, use, improvement, develop-
ment, disposal, cadastral surveying, classification, and performance
of other functions, as authorized by law, in the management of lands
and their resources under the jurisdiction of the Bureau of Land
Management, $343,962,000.

ACQUISITION, CONSTRUCTION, AND MAINTENANCE

For acquisition of lunds and interests therein, and construction and
maintenance of buildings, recreation facilities, roads, trails, and
uppurtenant facilities, $14,768,000, to remain available until
expended.

PAYMENTS IN LIEU OF TAXES

For expenses necessary to implement the Act of October 20, 1976
(381 U.S.C. 1601), $103,000,000, of which not to exceed $400,000 shall bo
available for administrative expenses: Provided, That this appropri-
ation may be used to correct underpayments in the previous fiscal
year to achieve equity among all qualified recipients.

OREGON AND CALIFORNIA GRANT LANDS

For expenses necessary for management, protection, and develop-
ment of resources and for construction, operation, and maintenance
of access roads, reforestation, and other improvements on the
rcvest< ' Oregon and California Railroad grant lands, cn other
Federal lunds in the Oregon and California 'mid-grant counties of
Oregon, and c:: adjacent rights-of-way; and acquisition of lands or
interests therein including existing connecting roads on or adjacent
to such grant lands; an amount equivalent to 25 per centum of the
aggregate of all receipts during the current fiscal year from the
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96th Congress ) HOUSE OF REPRESENTATIVES ( Report
2d Session  \ ( No.96-1470

MAKING APPROPRIATIONS FOR THE DEPARTMENT OF
THE INTERIOR AND RELATED AGENCIES

Noyembeb 20, 1980.—Ordered to be printed

Mr. Y ates, from the Committee of Conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 7724]

The commivtee of conference on the disagreeing votes of the two
Houses on the amendments of the Senate to the bill (H.R. 7724) mak-
ing appropriations for the Department of the Interior and related
agc”n.. €' tio fiscal year ending September 30, 1981, and for other
purposes, having met, after full and free conference, have agreed to
recommend and do recommend to their respective Houses as follows:

That the Senate recede from its amendments numbered 10, 29, 50,
81,101,102,106,115.118,126,127, and 131.

That the House recede from its disagreement to the amendments of
the Senate numbered 2, 5, 11, 14, 18, 21, 28, 33, 38, 39, 40, 41, 47, 59,
63,76,77,79,89, .90,02,97,98,104,114,117,120,121,122,125,129, and
130, and agree to the same.

Amendment numlered 1:

That the House ivccdo from its disagreement to the amendment of
the Senate numbered 1, and agree to the same with an amendment as
follows:

In lieu of the sum proposed by said amendment insert $8/t3J)62flOO\
and the Senate agree to the siiine.

Amendment, numbered 3:

That the House recede from its disagreement io the amendment of
the Senate numbered 3, and agree to the same with an amendment as
follows:

In lieu of the sum proposed by said amendment insert SIOSfiOOfiOO]
and the Senate agree to the same.



Alaska State Legislature

SENATE

Resources Committee POUCH V
. . STATE CAPITOL
Offical Business JUNEAU. ALASKA 99811
BETTYE FA'RENKAMP. Chairman MEMBERS PRESENT E9O7g 465-3834
VIC FISCHER. Vice-Chairman 907) 465-3835
BRAD BRADLEY
DICK ELIASON Senator Fahr enkatap
DON GILMAN Sena tor Eliason
BOB MULCAHY Senator Gilman
ARUSS STURGULEWSKI Senator Mulcahy
Senator Sturgulewski
April 30, 1982 Beltz Room
1:35 p.m. Capitol - Room 211
CSHB 637 Relating to the regulation of the talking, purchase, or sale
or certain fishery resources: and providing foi an effective
date. 0
SB &L.* Establishing a National Petroleum Reserve*, Alaska, trust fund
accounr and providing, for uses of the aoney placed 1in the
account; and providing for an effective date.
CSHB 637
Tom Sofu, Legal Counsel, Legal Services Division, discussed a proposed
amendment that would establish a statutory lien under state law to
protect the fisherman if the fish purchaser goes bankrupt. This 1lien
would be given priority right behind judicial liens.
Lodger Painter, Executive Director, United Fishermen of Alaska, supports
the concept of the amendment, as fishermen are currently "nsecured
creditors and at the end of the line to get assets in the event of
purchaser bankruptcy, but feels there ar.e some questions that need to
be answered. Painter expressed support for CSHB 637, as there are
currently no penalties against a buyer for knowingly purchasing fish
from someone who doesn"t have a Limited Entry permit. He stated that
the bill provides good protection for processors who unknowingly purchase
from a non-permitted fisherman, and that penalties are heavier on the
fisherman than on the processor.
Rick Lauber, Pacific Seafood Processors Association, objects to the
concept of CSHB 637, as he thinks it will not discourage 1illegal fishing.
He believes the solution is adequate law enforcement by the Department
of Public Safety. Lauber also expressed concern over the proposed
amendment, stating that the mere holding of the fish ticket 1is a lien.
The lien established 1in CSHB 637 might discourage a banker fronm
e.-" ,-nding loans beyond the processor®s 1initial line of credit.



Senate Resources Committee
April 30, 1982
Page 2

Senator Fahrenkamp stated that CSHB 637 would be held in Committee
for further work.

SB 835
Senator Fahrenkamp stated that the Attorney General, North Slope
officials, and Committee staff worked together and theCommittee

Substitute 1is the result of theirefforts.

Senator Gilman suggested that a letter be sent with the bill to
the Finance Committee asking them to look at the priority uses of

the 50% of the funds not going to the communities.
Senator Gilman moved the adoption of the Committee Substitute for
SB 835. He then moved CSSB 835, subject to the above mentioned

letter, with individual recommendations.

The meeting was adjourned at 2:20 p.m.
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JAY S. HAHMONO, 60WMOR

DEPARTMENT OF LAW

POUCH K-STATE CAPITOL
OFFICE OF THE ATTORNEY BENERAL JUNEAU, ALASKA 99811

April 26., 1982

Honorable Bettye Fahrenkamp
Chairwoman, Seriate Resources Committee
Alaska State Senate

Twelfth Legislature

Pouch V

Juneau, Alaska 99811

Re: SB 835 (National Petroleum Reserve-Alaska
Trust Fund). Our File No. 366-619-82

Deai Senator Fahrenkamp:

SB 835, which would establish a trust fund account for
revenues the state receives from the federal government from
federal oil and gas leasing 1in the National Petroleum Reserve-
Alaska, presents a number of serious legal questions iIn 1its
current form.

The first question 1is raised under Article 11X, Sec—
tion 7 of the Alaska Constitution, which provides in pertinent
part: "The proceeds of any state t x or Jlicense shall not be
dedicated to any special purpose, except as provided 1in Sec—
tion 15 of this article or when required by the federal govern-—

ment for state participation in federal programs.” The Depart—
ment of Law and the Legislative Counsel have disagreed over the
reach of this prohibition. Our department has construed the

prohibition broadly to apply to all "public revenues"™ (e.g.,
taxes, Jlicense fees, revenues from the sale or disposition of
natural resources, etc.); the Legislative Counsel has inter—
preted it narrowly as reaching only tax and license revenues.
On April 23, 1.982, the Alaska Supreme Court adopted the
Department of Law"s broader interpretation in State V.
Alex, P.2d Op. No. 27*88 (Alaska, Zaril ?3, 1982) See

Shlip .gg. at p. 2 0 As a result, we believt the revenues which
the*® Il addresses -- i.e., those that the state would receive

from the federal government as the result of federal oil and
gas leasing in NPR-A -- are subject to the prohibition.

However, there is an exception to the dedicated fund
prohibition "when required by the federal government for state
participation in federal programs.” The pertinent portion of
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P.L. 96-514, 094 Stat. 2964, which directs payment of the money
to the state, attaches certain conditions to the state's
receipt of that money: The state may use it "for (a) planning,
(b) construction, maintenance, and operation of essential
public facilities, and (c) other necessary provisions of public
service: Provided further, That in the allocation of such
funds, the State shall give priority to use by subdivisions of
the State most directly or severely impacted by development of
oil and gas leased under this Act." In other words, the funds
received from the federal government must Dbe dedicated to
planning, construction, maintenance, and operation of essential
public facilities, and other necessary provisions of public
service. In addition, impacted political subdivisions must be
given priority in the allocation of the funds.

We believe the establishment of a trust fund into
which all the federal revenues are placed immediately upon
eeceipt from the federal government 1is both permissible under
Article 1IX, Section 7 of the Alaska Constitution and desirable
in that it will ease the administrative task of demonstrating
to the federal government that the funds vreceived have been
expended for the purposes and in the manner required by the
federal Act. However, it also is our opinion that the explicit
provisions of the law establishing the trust fund cannot 1impose
conditions on the use of tne money which exceed those “required
by the federal government for state participation” in the
federal program -- i.e., those in the federal Act. Since it is
only the federal conditions which except the funds from the
general dedicated fund prohibition, we believe the only condi—
tions which may be attached to the funds are those required by
the federal Act.

As a result, we believe the directive 1in Section 2(c)
cf SB 835 to pay a minimum of 50 percent of amounts in the fund
to the North Slope Borough violates the dedicated fund prohibi—
tion because the federal Act does not require it for state
participation. In addition, the directive 1in Section 2(d) ~hat
remaining amounts in the fund may be spent only "in conjunction
with the exploration of the National Petroleum Reserve in
Alaska and a program of competitive leasing of oil and gas from
that reserve” also violates the prohibition, again because the
federal Act does not require 1it. The federal Act simply does
not 1impose these restrictions on the use of the funds received
by the state.
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Another question raised by SB 835 stems from Arti-—
cle 11, Section 19 of the Alaska Constitution, which provides
in pertinent part: "The legislature shall pass no local or
special act if a general act can be made applicable."” The
problem here 1is that SB 835 specifically names the North Slope
Borough as a recipient of amounts from the fund established.
However, nothing 1in the federal Act requires that the North
Slope be named, and 1t 1is obvious that a general act can be
made applicable and satisfy the terms of the federal Act simply
by "givjing] priority to use by subdivisions of the State most
directly or severely impacted by development of oil and gas

leased under this Act.” That 1is the Jlanguage of the federal
Act, so using that language would satisfy that condition of the
federal Aict. It is language of general applicability to all

subdivisions which might be 1impacted by NPR-A development, and
therefore would be a general (not local or special) act within
the meaning of the Alaska Constitution. (We also would point
out that the North Slope Borough may not be the only political

subdivision impacted by oil and gas leasing 1in NPR-A. In the
reserve, Barrow 1is a first <class city and Wainwright and
Nuigsuit are second class cities. Moreover, development in
NPR-A may have an 1impact on other political subdivisions along
the pipeline corridor or, it 1is conceivable, any other route
chosen to transport the oil and gas produced -- i.e., Nome,
etc. This potential 1impact on other political subdivisions
demonstrates the advisability of couching the bill 1in terms of
a general act, not a local or special act directed only to the
North Slope Borough.)

Another problem stems from Article 11, Section 13 of
the Alaska Constitution, which provides in pertinent part:
"Bills for appropriations shall be confined to appropri—

ations." The problem in SB 835 is the Section 2(c) directive
to pay money to the affected subdivisions (in the bill"s
current form, only the North Slope Borough). Specifically,
Section 2(d) describes that directive as an appropriation. If

it is an appropriation, it is an appropriation in a general act

and not in a bill confined to appropriations as required by the

Constitution. This conclusion 1is reinforced by the provision

in Section 2(d) that amounts remaining 1in the fund after the

payment to the subdivisions cannot be expended without appro—
priation by the legislature. To avoid this problem, the bill

could be amended simply to require appropriation by the legis—
lature prior to any expenditure of funds 1in the trust account,

giving the legislature discretion to appropriate funds to
impacted subdivisions or for other purposes permitted under the

federal Act.
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Following my testimony on SB 835 at the Senate Resour —

ces Committee meeting on April 23, 1982, 1 met with Tom Smybhe
and Robert DuPere, representing the North Slope Borough, and
R.esa King of the Committee staff. We seemed to reach general

agreement that some minor modifications to the bill would
satisfy the constitutional concerns while remaining true to the
basic thrust of the proposed bill. My notes indicate that the
following changes were contemplated:

1. Page 1, lines 12-15 should be amended to read
(material to be deleted is capitalized and 1in brackets; new
material 1is underlined): "(1) The United States Congress, by

P.L. 96-514 (94 Stat. 2964, December 12, 1980), [APPROPRIATED
$107,001,000 FOR A PROGRAM OF] provided that the state shall
receive 50 percent of receipts derived from competitive leasing
of oil and gas 1in the National Petroleum Reserve in Alaska;"
This change would eliminate any confusion regarding ~the
$107,001,000 federal appropriation which 1is for administration
of the leasing program, not an appropriation to the state. The
state will only receive money under the federal Act after the
program begins generating lease revenues.

2. Page 1, lines 24-26 should be amended to read:
"The fund shall consist of funds [APPROPRIATED TO IT BY THE
LEGISLATURE EQUAL TO THE AMOUNT OF FUNDS] received by che state
from the federal government wunder P.L. 96-514." This would
establish the constitutionally-permissible dedicated fund.

3. Subsection (c¢) of Section 2, which begins on
page 1, line 29, and continues to page 2, line 4, should be
deleted 1in its entirety and replaced with the following:

(©) The commissioner of revenue shall pay
to the subdivisions of the state most
directly or severely impacted by development
of oil and gas leased under the federal Act
the amount appropriated by the legislature
from the fund Tfor that purpose. It is che
intent of the legislature that the amount
appropriated for payment to the subdivisions
equal 50 percent of the amount received from
the federal government wunder the federal
Act, and that thi itage be reviewed
every Tfive years passage of this
Act.



This would indicate the Jlegislative intent of sharing the
revenues with 1impacted political subdivision without violating
the dedicated fund prohibition by 1imposing conditions beyond
those required by the federal Act. iIt: also avoids the local
and special legislation problem, as well as the problem regard—
ing an appropriation in a bill not confined to appropriations.

4. Page 2, lines 5-10 should be amended to vread:
"(d)Amounts received by the state under (a) of this section
[WHICH ARE NOT APPROPRIATED IN ACCORDANCE WITH (c) OF THIS
SECTION] shall be used by the state, subject to appropriation
by law, for the following activities and services [IN CONJUNC—
TION WITH THE EXPLORATION OF THE NATIONAL PETROLEUM RESERVE IN
ALASKA AND A PROGRAM OF COMPETITIVE LEASING OF OIL AND GAS FROM
THAT RESERVE]:" This avoids any dedicated fund problem by
eliminating those conditions which exceed those required by the
federal Act.

5. Subsection (e) of Section 2, appearing on page 2,
lines 15-20, should be deleted in its entirety.

6. Subsection (f), beginning on page 2, line 21, and
ending on page 3, line 1, should be amended to read:

"(f) amounts paid to [THE NORTH SLOPE
BOROUGH] subdivisions under (c) of this
section shall Be wused by the [NORTH SLOPE
BOROUGK] subdivisions only for the following
activitiei and services in conjunction with
[THE EXPLORATION] development on the Nation—
al Petroleum Reservi in Alaska and a program
of competitive leasing of oil and gas from
that reserve:

"(1) planning;

"(2) construction, maintenance, and opera-—
tion of essential public facilities by the
[NORTH SLOPE BOROUGH] subdivisions; and

"(3) other necessary public services
provided by the [NORTH SLOPE BOROUGH]
subdivisions.”

This change is necessary to avoid the local and special legis—
lation problem.
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In addition, it was suggested that a committee letter
of intent be drafted to the effect that, at the present tinme,
the North Slope Borough 1is the only political subdivision of
the state which will be most directly or severely 1impacted by
oil and gas leasing in NPR-A.

| believe these comments accurately reflect the
concensus of our work group. However, the other individuals
present may have some further suggestions for change.

Finally, | must indicate that these comments are not
intended to represent the Administration®s policy position on
this bill. Rather, they are provided 1in the nature of a
drafting service to overcome the constitutional and other legal
problems which we believe are presented by the bill in its
current form. IT we can be of further assistance in this
regard, please contact us at your earliest convenience.

Sincerely,

WILSON L. CONDON
ATTORNEY GENERAL

G. Thomas Koester
Assistant Attorney General

GTK:dim

cc: Honorable Don Bennett
Honorable M.E. Dankworth
Co-Chairmen, Senate Finance Committee

Tom Smythe
Robert DuPere
Keith Specking
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Hearing:

SB 335 An Act establishing a National Petroleum Reserve, Alaska, trust
fund account and providing for uses of the money placed in the
account: and providing for an effective

SB 872 Relating to sanitation, sanitary practices, and quality
assurance 1in the seafood processing industry.

CSHB 47 An Act relating to the prohibition against waste of the meat
of big game animals and wild fowl.

SB 872

Dr. Fred Honsinger, Director, Seafood and Animal

Department of Environmental Conservation, suggested

Industry Pivision,
that page 3, line 7

of the Committee Substitute be changed from "in conjunction” to "after

consultation"”

Senator Gilman moved the amendment to page 3, line
the Committee Substitute and asked unanimous consent.

Letter of Intent and asked unanimous consent.

SB 835

He then moved
Gilman r.oved the

Tom Koester, Attorney General®"s Office, stated that SB 835 raises

some legal questions.

It violates the constitutional
a dedicated fund, and the enactment of local or special
addition, it makes an appropriation 1in an enactment

prohibitions of

legislation. In

bill, and the

wording "minimum of 502! takes the power of appropriation away from the

legislature.

by the bill. (See attached.)

Koester concluded by stating that he would provide the

Committee with written testimony outlining the legal question- raised
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Tom Smytha, Consultant, North Slope Borough, provided background on
the National Petroleum Reserve, Alaska. He supports SB 835, stating
that the funds are needed to continue a program of service 1in the
field and alleviate 1impacts on the community.

Robert J. DuPere, Consultant, North Slope Borough, explained that

the constraint 1is on the operating budget. Funds are needed for
sanitary and solid waste facilities: Search and Rescue: mitigation of
environmental 1impacts: airstrips, roads, and other Jlines of communication.
DuPere then suggested overcoming the constitutional problems outlined
by Tom Koester through wording changes that would allow the legislature
to make yearly appropriations to impacted communities.

Senator Gilman expressed concern over how impacts will bemeasured,
and how eligibility for funds will be ascertained.

Senator Fischer raised questions about how the 50% that doesn"t go
to the North Slope Borough will be spent. Also, he suggested that
appropriations to the North Slope Borough be subject to legislative
review periodically, or that a Letter of Intent be sent with the bill.

Senator Fahrenkamp directed Koester, DuPere, and the Resources
Committee Staff to work together after the meeting to find an
agreeable solution to the 1issues raised.

HB 47

Senator Sturgulewski moved CSHB 47 (Jud)(am) with individual
recommendations.

The meeting was adjourned at 3:05 p.m.
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THE NORTH SLOPE BOROUGH SUPPORTS SPEEDY ENACTMENT OF
SENATE BILL NO. 835 ENTITLED "AN ACT ESTABLISHING A NATIONAL
PETROLEUM RESERVE, ALASKA, TRUST FUND ACCOUNT AND PROVIDING FOR
USES OF THE MONEY PLACED IN THE ACCOUNT; AND PROVIDING FOR AN
EFFECTIVE DATE," AS A MEANS FOR MITIGATING FORTHCOMING IMPACTS
FROM PETROLEUM DEVELOPMENT WITHIN NPR-A.

THE MOST SUPERFICIAL OBSERVATION OF THE PRUDHOE BAY AND
TAPS DEVELOPMENT CANNOT AVOID DEJECTING DEVASTATING PHYSICAL,
ECONOMIC AND SOCIAL IMPACTS. THERE IS A BELIEF HELD BY SOME
PEOPLE THAT MOST IMPACTS ARE BENEFICIAL; THEREFORE, EXPENDI —
TURES IN IMPACTED AREAS ARE SUPERFLUOUS, OR WORSE, COUNTER—
PRODUCTIVE IN THE SENSE THAT BASIC INDUSTRY IS DELAYED AND
FORCED TO EXPEND MONIES ON NONPRODUCTIVE FUNCTIONS. OUR
OBSERVATIONS LEAD US TO A REVERSE CONCLUSION. FAILURE TO
ADDRESS FORTHCOMING IMPACTS AT PRUDHOE BAY,. FOR EXAMPLE, LED TO
EXTREMELY INEFFICIENT USE OF LANDS, A CATS CRADLE ROAD SYSTEM,
DUPLICATION OF FACILITIES SUCH AS MAJOR AIRPORTS, INABILITY TO
PROVIDE A COMMON UTILITY SYSTEM AND STRUCTURES BUILT TO
INACCEPTA3LE STANDARDS. THE IRONY OF THIS DEVELOPMENT WAS NOT
ONL?>” THAT IT HAD AN ADVERSE EFFECT UPON THE LOCAL PEOPLE AND
ENVIRONMENT, BUT IT WAS AN EXTREMELY COSTLY AND INEFFICIENT
DEVELOPMENT SCHEME. HASTY BOROUGH/INDUSTRY SOLID WASTE
DISPOSAL AND SANITARY WASTE TREATMENT PROGRAMS PROVIDE COSMETIC
TREATMENT, BUT THE BASIC ILLS REMAIN.

DESPITE THE FACT THAT COMMERCIAL PETROLEUM PROSPECTS FOR

NPR-A HAVE BEEN SUBSTANTIALLY DOWNGRADED BY THE USGS AND DNR AS



A RESULT OF PAST FEDERALLY SPONSORED DRILLING PROGRAMS, THE
POTENTIAL IMPACTS, IN FACT, MAY BE GREATER. PAST DRILLING
INDICATES THE POSSIBILITY OF A REASONABLY LARGE NUMBER OF
SMALLER FIELDS RATHER THAN THE GIANTS OR SUPER GIANTS FORECAST
IN THE PAST. IF THIS IS THE CASE, PRODUCTION WOULD PROBABLY
AWAITfTHE DEVELOPMENT OF GROUPS OF SMALLER FIELDS WHICH WOULD
COLLECTIVELY REPRESENT A COMMERCIAL UNDERTAKING.

COLLECTORS WOULD LINK THESE SMALL FIELDS TO A PIPELINE
RUNNING TO TAPS. THE TRACTS RECEIVING BIDS DURING THE JANUARY
27, 1982, NPR-A LEASE SALE AND THEIR PATTERN SUBSTANTIATE THIS
BELIEF. THIS TYPE OF DEVELOPMENT SCENARIO NECESSARILY WOULD
DISTURB A LARGER AREA AS WELL AS BEING MORE DIFFICULT TO
SERVICE.

IN CONTRAST Tu PRUDHOE BAY, THE IMPACTS OF NPR-A
DEVELOPMENT WILL BE AT THE DOORSTEP OF FOUR OF THE EIGHT
PERMANENT BOROUGH COMMUNITIES (BARROW, NUIQSUT, ATKASOOK, AND
WAINWRIGHT). THE INDIRECT OR SECONDARY IMPACTS OF THE PRUDHOE
BAY DEVELOPMENT, DISCOUNTING PRIMARY IMPACTS, CREATED DRASTIC
CULTURAL, SOCIAL AND ECONOMIC DISRUPTIONS FOR THE PERMANENT
INUPIAT POPULATION. IMPACTS FORCED CHANGE UPON THE RESIDENT
POPULATION, NOT OF THEIR OWN MAKING, AND REQUIRED THEM TO
ORGANIZE A LOCAL GOVERNMENTAL UNIT TO REPRESENT THEIR
INTERESTS. WITH THE DEVELOPMENT OF NPR-A, THE PRESSURES WILL
BE MORE DIRECT AND PERHAPS MORE DEVASTATING UNLESS MITIGATION
MEASURES CAN BE TAKEN.

S.B. 835 WILL PROVIDE A PORTION OF THE FUNDING REQUIRED TO



ADDRESS FORTHCOMING  IMPACTS. WITH PRUDHOE BAY AND KUPARIIK
EXPERIENCE, FUTURE BOROUGH APPROACHES TO INDUSTRIAL IMPACTS
WILL INVOLVE DIRECT YET COOPERATIVE STATE/INDUSTRY/BOROUGH
PLANNING AND PROVISION OF BASIC CONSOLIDATED SERVICES WITHIN
THE FIELDS AS WELL AS WITHIN THE COMMUNITIES. THE RESULT OF
BOROUGH INVOLVEMENT PROMOTING CONSOLIDATION OF FACILITIES AND
SERVICES WILL RESULT IN MORE EFFICIENT, LESS DISRUPTIVE
DEVELOPMENT AND THEREFORE LESS DETRIMENTAL \MPACT.

THE FEDERAL LAV,, DEPARTMENT OF THE T.NTERIOR AND RELATED
AGENCIES APPROPRIATIONS ACT OF 1980, CONTAINING THE FOLLOWING
LANGUAGE:

PROVIDED, THAT ... (9) ALL RECEIPTS FROM  SALES,

RENTALS, BONUSES, AND ROYALTIES ON LEASES ISSUED

PURSUANT TO THIS ACT SHALL BE PAID INTO THE TREASURY

OF THE UNITED STATES: PROVIDED, THAT 50 PER CENTUM

SHALL BE PAID BY THE SECRETARY OF THE TREASURY

SEMIANNUALLY, AS SOON AS PRACTICABLE AFTER MARCH 30

AND SEPTEMBER 30 EACH YEAR, TO THE STATE OF ALASKA

FOR (A) PLANNING, (B) CONSTRUCTION, MAINTENANCE AND

OPERATION OF ESSENTIAL PUBLIC FACILITIES, AND (C)

OTHER NECESSARY PROVISIONS OF PUBLIC SERVICE:

PROVIDED FURTHER, THAT IN THE ALLOCATIONOF SUCH

FUNDS THE STATE SHALL GIVE PRIORITY TO USE BY

SUBDIVISIONS OF THE STATE MOST DIRECTLY OR SEVERELY

IMPACTED BY DEVELOPMENT OF OIL AND GAS LEASED UNDER

THIS ACT
WAS IN PART A RESULT OF THE COOPERATIVE EFFORT OF THE STATE AND
THE NORTH SLOPE BOROUGH INWORKING WITH THE ADMINISTRATION AND
THE CONGRESS.

SINCE NPR-A IS FEDERAL RESERVE LAND, THERE WAS NO

REQUIREMENT FOR FEDERAL REVENUE SHARING. IN FACT, THERE WAS
VOCAL OPPOSITION FROM INFLUENTIAL ADMINISTRATIVE AND
CONGRESSIONAL OFFICIALS TO SHARING WITH THE  STATE. THE



ADMINISTRATION CONSIDERED DRAFT LANGUAGE TO INCLUDE ONLY THE
BOROUGH SINCE NPR-A LIES ALMOST TOTALLY WITHIN THE BOROUGH.
HOWEVER, GOVERNOR HAMMOND®S OPPOSITION TO DIRECT REVENUE
SHARING RATHER THAN A PASS THROUGH AND THE BOROUGHIS BELIEF
THAT THE BOROUGH ALONE WOULD BE LIMITED TO THE 25 PERCENT
PRECEDENT FOR LOCAL REVENUE SHARING ESTABLISHED I<! WILDLIFE
RANGE AND REFUGE LAW, PROMPTED THE BOROUGH TO JOINTLY SEEK
REVENUE SHARING WITH THE STATE. THE JOINT STATE/BOROUGH EFFORT
RESULTED IN ThE STATE RECEIVING 50 PER CENT OF THE NET FEDERAL
RECEIPTS WITH A PROVISO THAT THE STATE WOULD PASS THROUGH FUNDS
TO DIRECTLY OF SEVERELY IMPACTED LOCAL GOVERNMENTAL UNITS.

ALTHOUGH THE ADMINISTRATION INTRODUCED LEGISLATION IN BOTH
THE HOUSE AND THE SENATE, SENATOR STEVENS, IN A SOPHISTICATED
LEGISLATIVE MANUEVER, EXTRACTED THE APPROPRIATE NPR-A LEASE
SALE LANGUAGE FROM THE ADMINISTRATION BILL AND INCLUDED IT AS A
PART OF INTERIOR APPROPRIATIONS. NPR-A LEASING WAS PERMITTED
AND THE REVENUE SHARING PRESERVED. HOWEVER, THE REMAINDER OF
THE ADMINISTRATION BILL WHICH DEALT IN LARGE PART WITH ENVIRON—
MENTAL CONSTRAINTS AND ENFORCEMENT PROVISIONS IS DORMANT AND
PROBABLY WILL NOT BE RESURRECTED. THIS PLACES A GREATER BURDEN
UPON THE STATE AND THE BOROUGH TO ENSURE EFFICIENT, ENVIRON-—
MENTALLY SOUND DEVELOPMENT.

IN SUMMARY, THE NORTH SLOPE BOROUGH URGES THE PROMPT
ENACTMENT OF S.B. 835 TO PROVIDE THE BOROUGH WITH THE MEANS OF

AMELIORATING IMPACTS OCTASIONED BY THE DEVELOPMENT OF PETROLEUM



LEASES IN NPR-A. IN PROVIDING THIS PASS THROUGH OF FUNDS, THE
BOROUGH WILL USE THESE FUNDS FOR THE PLANNING, CONSTRUCTION,
MAINTENANCE AND OPERATIONS OF PUBLIC FACILITIES AND OTHER
NECESSARY PROVISIONS OF SERVICE RESULTING FROM NPR-A LEASE

*LES.



to:
Jeff Haynes
Deputy Commissioner file no:
Department of Natural Resources

TELEPHONE NO:

date: April 20, 1982

FROM: SUBJECT:
Tom Bergstrom,

Director
Management and Administration

Apparently there is some confusion regarding $107,001,000
appropriated under P.L. 96-514 for competitive oil and gas

leasing in the NPR-A. The State has received -/no funds under
this program.



PUBLIC LAW 97258 [HJL 49]; April 5, 1976

iTION OF NATAL PETROLEUM RESERVES PRODUCTION
ACT OF 1976
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effective date of
¢ the transfer of the reserve, assume the responsibilities and functions of . £$fg]T~
i the Secretary of the Navy under any contracts which, may be in.
-.-with respect to activities within the reserve. ».&
M (d) On the date of transfer of jurisdiction of the reserve, all equip”™:-~
~gjV'-hnent, facilities, and other property of the Department of the Navy*--'#*s?/®
\{ used; in connection with thei %)teration of tg? reserve, irnclludiing aft r

*@>:3« -

unexpended funds previously appropriated foruse in connection witk-~"rjp-.j
ggg”g;- thereserve and all avilian personnel ceilings assigned by the Secretaryl
-_f the- Navy to the management and operation of the reserve- aa of?"Tji-.~\%

January 1,1976. -“fo\
2 “es*_ e ADMr—rrrKATioiror-thztsrsEXvr- *
', P r t Rrocoleurn-183WAr Sec; 10k, (a) Except as provided in “u .section (e) of this section” i-j?58£-
pwdnctloa” production of petroleum from therest.  is prohibited and no develop—
ment leading-to production of petroleum from the reserveshall
42: USC 6504- undertaken until authorized by ah Act of Congress. * —

"W ‘ Explorations ¢'— (b) Any exploration within the Utukok River, the Teshekpnk -

of the Senate and the House of Representatives copies,of any
reports,'plans, or-contracts pertaining to the reservw that arw”j~jgR-
required to be submitted to 'be Committees on Armed Services of”e '3
.the Senate and the Hotue of Representatives; and
3) cooperate and consult with the Secretnry of the Interlor* \Y/
---------------- contract or amendment to any existing '
reserve and allow him a reasonable .
such contract or amendment, ns the - v
B £

JCc=My*i-> 3
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NAVAL PETROLEUM RESERVES ACT
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at least thirty days after the Secretary o., the Interior has pro-
rided the Attorney General with a copy of the proposed contract
and such other information as may be appropriate to determine
le"sl sufficiency and possible violations under, or inconsistencies
wfth, the antitrust laws. If, within such thirty day_ period, the
Attorney General advises the Secretary of the Interior that any
such contract would unduly restrict competition or be inconsistent
with the antitrust laws, then the Secretary of the Interior may
not execute that contract;

(2) shall submit to the Committees on Interior and Insular
Affairs of the Senate and the House of Representatives any new
plans or substantial amendments to ongoing plans for the explora-
tion of the reserve AIll such plans or amendments submitted to
such committees pursuant to tnis section shall contain a report by
the Attorney General of the United States with respect to the
anticipated effects of such plans or amendments on competition.
Such plans or amendments shall not be implemented until sixty
days after they have been submitted to such committees; and

(3) shall report annually to the Committees on Interior and
* snlar Affairs of the Senate and the House of Representatives on

ie progress of. and future plans for. exploration of the reserve.

(i Untifthe reserve is transferred to the jurisdiction of the Secre-
«ir. if the Interior, the Secretary of the Navy is authorized to develop
mil continue operation of the South Barrow gas field, or such other
fields as may be necessary, to supply gas at reasonable and equitable
eires to the native village of Barrow, and other communities and
u.-tailutioi's at or near Point Barrow. Alaska, and to installations of
Department of Defense and other i rencies of the United States
located at or near Point Barrow. Alaska. After such transfer, the Sec-
*vrary of the Interior shall take such actions as may be necessary to
continue such service to such village, comm unities, installations, and
agencies at reasonable and equitable rates.

Sec. 105. (a) Section

STWDY CF THE RESRE

64 of the Energy Policv and Conservation

Act (38 Stat. 871. 888). s hereby amended by deleting in tho first
sentence *to the Congress’ and hv inserting in lieu theree'f “to the
Committees on Interior and Insular Affairs of the Senate and House

of Representatives”.

(b)(1) The President shill direct such Executive departments and/
or agencies as he may deem appropriate to conduct a study, in con-
sultation with representatives of tho State of Alaska, to determine
the best overall procedures to be used in the development, production,
transportation, and distribution of petroleum resources in the reserve.
Such study shall include, but shall not be limited to, a considera-

tion of—

(A) the alternative procedures for accomplishing the devel-

opment, production, transportation, and distribution of the petro-
leum resources from the reserve, and

(B) tho economic and environmental consequences of such
alternative procedures.

(2) The President shall make semiannual progress reports on the
implementation of this subsection to the Committees on interior and
Insular Affairs of the Senate and the Hc'sc of Representatives begin-
ning not later than six months a”ter the d. ‘c of the enactment of this

P.L. 94-258

Plans, rob—
mitral to
congressional
committees.
Report by’
Attorney
General.

Report to
congressional
committees.

42 USC 6244.

42 USC 6505,

Report to
congressional
committee!.

Act and shall, not later than one year aftei the transfer of jurisdic-

tion of the reserve, and annually thereafter, report any findings or

1USQry £ AdMNMM—I1 90 STAT. 305



SB 835:
Sec. 1:
Sec. 2:
Sec. 3:

SB 835

PRIME SPONSOR: Finance

LEGISLATION SUMMARY

"An Act establishing a National Petroleum Reserve,
Alaska, trust fund account and providing for uses
of the money placed 1in the account; and providing
for an effective date."

Tho Legislature finds that: the U. S. Congress, by a
federal Act, appropriated $107,001,000 for an oil and

gas competitive leasing program for the National Petroleunm
Reserve in Alaska (NPRA); the petroleum reserve lies
virtually entirely within the North Slope Borough;

because of the continuing nature of the federal approp-
priation, a trust fund should be established to comply
with the federal Act.

Establishes the National Petroleum Reserve, Alaska,
Trust Fund, consisting of state funds appropriated

to the Trust Fund, in amounts equal to those received
under the federal Act.

Directs the commissioner of revenue to administer the

the Trust Fund acording to existing law regarding custody
and investment of trust funds. Within 30 days of receipt,
the commissioner shall pay a minimum of 50% of the amounts
received under the federal act and 50% of the amounts
earned from investments of the balance of the Trust

Fund to the North Slope Borough.

Directs that the funds received by the state under the
federal Act and not appropriated to the North Slope

Borough, and amounts from the Trust Fund or the federal

Act paid to the North Slope Borough, shall be used

for (1) planning, (2) construction, maintenance and operation
of public facilites, and (3) other necessary public

services 1in conjunction with the NPRA exploration and
competitive oil and gas leasing. When making appropriations
of this sort, the Legislature shall give priority to
planning, public facilities and public services for
communities adjacent to, but not within, the NPRA, and

to facilities and services not provided by municipalities.

Immediate effective date.



JAY S. HAMMOND. GOVERNOR

HKI'AIKTMHNT OF REVENUE POUCH S
JUNEAU. ALASKA 99817
OEFICE Or THE COMMISSIONER PHONE: (9071 465-2300

March 17, 1982

The Honorable Bettye Fahrenkamp
Chairwoman

Senate Resources Committee

Room 113 - Capitol Building
Juneau, Alaska

Dear Senator Fahrengamp:
Re: Senate Bill Ng._8357/

Senate Bill No. 835, an Act establishing a National Petroleum Reserve,
Alaska, trust fund account and providing for uses of the money placed in
the account, Was introduced in the Senate on March 5, 1982 and was
referred to the Senate Resources and Finance Committees.

For the consideration of the Senate Resources Committee, 1 am enclosing a
copy of a Fiscal Note prepared by Mr. Anselm C. Staack, Treasury

Comptroller, of the Department of Revenue concerning the proposed
legislation.

Sincerely,

. J

R. D. Stevenson
Special Assistant

Enclosure

cc: The Honorable Don Bennett
The Honorable M. E. Dankworth
Co-Chairmen
Senate Finance Committee /

oV

Joseph K. Donohue
Deputy Commissioner
Department of Revenue

*
Anselm C. Staack i/
Treasury Comptroller
Department of Revenue



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE SB 835

FISCAL NOTE

I. REQUEST
Bill/Resolution No. SB 835 (3/5/82)

Title Relating to National Petroleum Reserve. Alaska. Trust Fund Account
Requested by Senate Resources Crnrrittep Date., ,3/16/82

I1. FISCAL DETAIL
Agency Affected Department of Revenue
Program Category Affected Revenue Collectim and M;mapement
BRU, Program, Or Subprogram(s) Affected Treasury Management
(Note: |If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 Fy 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 15.7 17.3 19.0
200 TRAVEL

300 CONTRACTUAL 48.0.. 35.2 19.4
400 COMMODITIES 2.0 15 in

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 65.7 54.0 39.4

FUNDING (Thousands of Dollars)

GENERAL FUND 65.7 m 54.0 w=-39.7,-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME 1/6nm 1/6mm 1/6mn
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 1I1I)

Establishes National Petroleum Reserve, Alaska, Trust Fund Account. To receive
amts. appropriated to it; estimated at $107.0 million. 507, distribution to
North Slope Borough plus 507, of account income. State to utilize balances for
purposes indicated in legislation. Account duration within range of 3 years.
Above assumes full utilization of corpus bv third year.

Personal Services for half-time Accounting Tech. Il (R14,0) for accounting/
reporting/allocation/distribution. Contractual Services: Comm. $5.0;

Print & Adv. $5.0; Safekeeping and related renorting/accounting $25.0;
Audit $10.0; Misc. $3.0.

IV. DATE March 16, 1982 PREPARED BY Anselm C. Staack, Treasury Comptroller
AGENCY Dent. of Revenue. Treasury Division
Original: Legislative Finance PHONg/65-2350
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



POUCHY STATE CAPI701
JUNEAU ALASKA 9981 >

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 6, 1982

SUBJECT: National Petroleum Reserve, Alaska, trust
fund account and providing for uses of the
money placed in the account - SB 835

(Work Order No, 12-2752)

TO: Senator Bettye Fahrenkamp
Chairman, Senate Resources Committee

FROM: James H. Lear
Legislative Counsel

You have asked whether SB 835 (An Act establishing a
National Petroleum Reserve, Alaska, trust fund account and
providing for uses of the money placed in the account; and
providing for an effective date) violates the constitutional
prohibitions against dedication of funds and local and

special acts.

The Tfirst part of your request pertains to Article IX,
Sec. 7, Constitution of the State of Alaska, which states:

The proceeds of any state tax or license shall not be
dedicated to any special purpose, except as provided 1in
section 15 of this article or when required by the
federal government for state participation in federal
programs. This provision shall not prohibit the
continuance of any dedication for special purposes
existing upon the date of ratification of this section
by the people of Alaska.

It would appear at first glance that even if SB 835 were a
dedication to a special purpose, it would be excepted from
the prohibition against dedications to a sp cial purpose
because the "dedication"” 1is required by the federal govern—
ment for state participation in a federal progranm. However,
that is not true.



Senator Bettye Fahrenkamp
Page 2
April 6, 1982

The United States Congress appropriated $107,001,000 for a
program of competitive leasing of oil and gas in the National
Petroleum Reserve 1in Alaska, the majority of which lies 1in
the North Slope Borough. That reserve was created by

P.L. 94-258 (Naval Petroleum Reserves Production Act of
1976). Section 107(b) of the Act recognized the need for
federal assistance to alleviate the economic impact

resulting from exploration and study activities authorized

by the Act:

(b) IT the Secretary of the Interior determines that
there is an immediate and substantial 1increase in the
need for municipal services and facilities in communities
located on or near the reserve as a direct result of
the exploration and study activities authorized by this
title and that an unfair and excessive TfTinancial burden
will be incurred by such communities as a result of the
increased need for such services and facilities, then
he 1is authorized to assist such communities in meeting
the costs of providing increased municipal services and
facilities.

The appropriation authorized contained 1in sec. 107 of

P.L. 94-258 was implemented by P.L. 96-514 which
appropriated the $107,001,000 referred to above for the
administration of P.L. 94-258. That appropriation provided
as a condition of the appropriation that:

9 all receipts from sales, rentals, bonuses, and
royalties on leases issued pursuant to this Act shall

be paid into the Treasury of the United States:

Provided, that 50 per centum thereof shall be paid by

the Secretary of the Treasury semiannually, as soon as
practicable after March 30 and September 30 each year,

to the State of Alaska for (a) planning, (b) construction
maintenance, and operation of essential public facilities
and (c) other necessary provisions of public service:
Provided further, that in the allocation of such funds,
the State shall give priority to use by subdivisions of
the State most directly or severely impacted by develop—
ment of oil and gas leased under this Act. (Emphasis
supplied)

There 1is no doubt that the underlined language of this
provLsion imposes as a condition of receipt of the federal



Senator Bettye Fahrenkamp
Page 3
April 6, 1982

funds the requirement that the State of Alaska give priority
to use of the funds by the North Slope Borough. However,
that language in no way requires that the state set up a
statutory scheme whereby "the commissioner of revenue shall
pay to the North Slope Borough a minimum of 50 percent of
amounts received from the federal government. .. ."

(Sec. 2(c) of SB 835). That 1is a dedication, but in the
opinion of this office, is not violative of Article IX,

Sec. 7, Constitution of the State of Alaska.

There is a divergence of opinions as to whether revenue fronm
the lease or sale of state natural resources 1is contemplated
by the language "proceeds of any state tax or license™ 1in
Article IX, Sec. 7. The official position of this office is
that the revenue from the lease or sale of state natural
resources is not contemplated by the prob-" lition against
dedication of funds; therefore, the revenue derived by the
state as beneficiary of the $107,001,000 appropriation under
P.L. 96-514 is outside the prohibition -- especially since
the revenue is not derived from a "state tax or license"™ but
from receipts by the federal government from sales, rentals,
bonuses, and royalities on leases issued under P.L. 96-514.

The opposing viewpoint is embodied in the May 2, 1975, Op.
Att"y Gen., which states that:

"It is well settled that constitutions and legislate a
acts are to be interpreted in accordance with their
purpose. Alaska Public Employees Ass"n v. State,

52j P.2d 12 (Alaska 1974). Section 7 of Article IX of
the state Constitution can b<; given its intended effect
and serve its repeatedly expressed purpose only if the
worus “proceeds of any tax or license®™ are interpreted
to mean what their framers clearly intended, 1i.e., the
sources of any public revenues.

"Accordingly, it is our conclusion that the dedication
of any public revenue: tax, license, rental, sale,
bonus-royalty, royalty, or whatever 1is limited by the
state Contitetion to those existing when the Consti—
tution was ratified or required for participation 1in
federal programs."”

For the legislature to ignore the above opinion of the
Attorney General would be to invite a possible challenge to



Senator Bettye Fahrenkamp
Page 4
April 6, 1982

the validity of the disbursements that would be made to the
North Slope Borough under the the scheme proposed in SB 835.

In addressing the second constitutional 1issue raised by your
request, I would briefly state that SB 835 does not violate
the prohibition against local or special acts (Article 11,
Sec. 19, Constitution of the State of Alaska). The test to
be employed in determining whether legislation contravenes
this section is substantially the same as that applicable to
nonsuspect lassifications challenged as violative of equal
protection. State v. Lewis, 559 P.2d 630 (Alaska 1977). In
this instance the development of the National Petroleum Reserve
has a unique impact upon the subdivisions of the state within
the area of the reserve. It is a legitimate governmental
purpose to appropriate money to aid the impacted areas and
the restrictions placed upon the use of that money by the
recipient subdivisions ensures that a "fair and substantial
relationship"” exists between the legislation and the purpose
of the legislation.

Although not requested as part of this opinion, it should be
brought to the attention of the Senate Resources Committee
that SB ."35 was qqf draft™L_r.e.vigwg-d, or revised by this
office or the Department or Law. For that reason the
committee""miglit wish to consider the following deficiencies
in the draft not discussed above: " 1

(1) In Sec. 2(c) the commissioner of revenue has the dis—
cretionary authority to set the amount to be paid to the
florth £iope Borough as long as it is not less than 50 Per—
cent ot the federaiTlrunding received at any one time bv the
state. it seems thaf”""he legislature might wanb to be the
judge of the distribution ratio required to*be"made to
accomplish the purposes of the legislation, giving priority
to the North Slope Borough.

(2) In Sec. 2(d) reference is made to "Amounts received by
the state under (a) of this section which are not aippropriated
in accordance with (c) of this section . . ." but there is

appropriation under _that subseﬁﬁkq&ﬁ

JHLsljb
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SENATOR FRANK R. FERGUSON
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MAYOR EUGENE BROWER

NORTH SLOPE BOROUGH
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The North Slope Borough supports speedy enactment of
Senate Bill 835 entitled "An Act Establishing a National
Petroleum Reserve, Alaska, trust fund account and providing
for uses of the money nlaced in the account; and providing
for an effective date.", as a means for mitigating
forthcoming” impacts from petroleum development within
National Petroleum Reserve, Alaska (NPRA).

The most superficial observation of the Prudhoe Bay and
Trans-Alaska Pipeline System (TAPS) development cannot avoid
detecting devastating physical, economic and social impacts.
There 1is a belief held by some people that most impacts are
beneficial; therefore, expenditures in impacted areas are
superfluous, or worse, counterproductive 1in the sense that
basic 1industry 1is delayed and forced to expend monies on
nonproductive functions. Our observa«_ions lead us to a
reverse conclusion. Failure to address forthcoming 1impacts
at Prudhoe lay, for example, 1led to extremely inefficient
use of lands, a cats <cradle road system, duplication of
facilities such as major airports, inability to provide a
common utility system and structures built to unacceptable
standards. The irony of this development was not only that
it had an adverse effect upon the local people and
environment, but it was an extremely costly and inefficient
development scheme. Hasty Borough/industry solid waste
disposal and sanitary waste treatment programs provide

cosmetic treatment, but the basic i1lls remair.



Despite th% fact that commercial petroleum prospects
for NPRA have been substantially®™ downgraded by the "United
States Geological Service and Department of Natural
Resources as a result of past Federally sponsored drilling
programs the potential 1impacts, in fact, may be greater.
Past drilling indicates the possibility of a reasonably
large number of smaller fields rather than the giants or
super giants forecast in the past. If this 1is the case,
production would probably await the development of groups of
smaller fields which would collectively represent a
commercial wundertaking. Collectors would [Ilink these small
fields to a pipeline running to TAPS. The tracts receiving
bids during the January 27, 1982, NPRA lease sale and their
pattern substantiate this belief. This type of development
scenario necessarily would disturb a larger area as well as
being more difficult to service.

In contrast to Prudhoe Bay, the impacts of NPRA
development will be at the doorstep of four of the eight
permanent Borough communities (Barrow, Nuigsut, Atkasook,
and Wainwright). The indirect or secondary 1impacts of the
Prudhoe Bay development:, discounting primary impacts,
created drastic cultural, social and economic disruptions
for the permanent Inupiat population. Impacts forced change
upon the resident population, not at their own making, and
required them to organize a local governmental unit to

represent their interests. With the development of NPRA the*



pressures will be more direct and perhaps more devastating
unless mitigation measures can be taken.

Senate Bill 835 will provide a portion of the Tfunding
required to address forthcoming 1impacts. With Prudhoe Bay
and the Kuparuk experience, Tfuture Borough approaches to
industrial impacts will involve direct yet <cooperative
State/industry/Borough planning and provision of Dbasic
consolidated services within the fields as well as within
the communities. The result of Borough involvement
promoting consolidation of facilities and services will
result in more efficient, less disruptive development and
therefore less detrimental impact.

The Federal 1law, Department of Interior and Related
Agencies Appropriations Act of 1980, contains the following
language:

Provided, that . . . (9) all recipients
from sales, rentals, bonuses, and
royalties on leases issued pursuant to
this Act shall be paid into the Treasury
of the United States: Provided, that 50
per centum shall be paid by the
Secretary of the Treasury semiannually,
as soon as practicable after March 30
and September 30 each year, to the State
of Alaska for (a) planning, (b)
construction, maintenance and operation
of essential public facilities, and (c¢)
other necessary provision of public
service: Provided further, "hat in the
allocation of ? ich funds the State shall
give priority to use by subdivisions of
the State most directly or severely
impacted by development of oil and gas
leased under this Act.

was in part a result the cooperative effort of the State and



the North Slope Borough in working with the Administration
and the Congress.

Since NPRA is Federal reserve lands, there was no
requirement for Federal revenue sharing. In fact, there was
local opposition from influential Administrative and
Congressional officials to sharing with the State; The
Administration considered draft language to include only the
Borough since NPRA lies almost total!.y within the Borough.
However, Governor Hammond®s opposition to direct revenue
sharing rather than a pass through and the Borough®s belief
that the Borough alone would be limited to the 25 percent
precident for local revenue s aring established in worldlife
range and refuge law, prompted the Borough to jointly seek
revenue sharing with the State. The jJoint State/Borough
effort resulted in the State receiving 50 percent of the net
Federal receipts with a proviso that the State would pass
through funds to directly or severely impacted local
governmental units.

Although the Administration 1introduced legislation in
both the House and the Senate, Senator Stevens, in a
sophisticated legislative maneuver, extracted the
appropriate NPRA lease sale language from the Administration
bill and included it as a part of Interior Appropriations.
NPRA leasing was permitted and the revenue sharing
preserved. However, the vremainder of the Administration
bill which dealt in large part with environmental

constraints and enforcement provisions is dormant and



probably will -not be resurrected. This places a great
burden upon the State and the Borough to ensure efficient,
environmentally sound development.

In summary, the North Slope Borough urges the prompt
enactment of Senate Bill 835 to provide the Borough with the
means of ameliorating impacts occasioned by the development
of petroleum leases 1in NPRA. In providing this pass through
of funds, the Borough, will use these, funds for the planning,
construction, - maintenance and operations of public
facilities and other necessary provisions of services

resulting from NPRA lease sales.



TO: Billy Barrier DATE: A/23/32
Director Legal Services

FROM: Bettye Fahrenkamp RK: WORK. DRAFT Committee
Chairman Substitute SB 835

The Committee would like a work draft Committee Substitute
for SB 833 incorporating the following changes and additions:

Page 1, line 13:
Delete "appropriated 3107,001,000 for a program of”” and
insert "provided that the state shall receive 30 percent of
recepits derived from"™ in its place.

Page 1, line 2A and 23:

Delete:"appropriated to it by the Legislature equal to the
amount of funds"

Page 1, line 29:

Delete "Within 30 days of receipt””and insert Subject to
appropriation by the legislature,"” in its place.

Pag& X. 1line Il - A:

Delete all of the language %®famtldgr™fcKtdlitoapfch””,dccount.

Page 2, line 1:

After the word "the”” insert <“subdivisions of the state nose
directly or severity impacted by development of oil and

gas leased under the federal net. It the ixitent of

the legislature that Che amount appropriated from payment
to these subdivisions ccual 30 percent of the amount
received from the .ideral government under the federal act,
and that this percentage be reviewed every five years, by
the legislature, following the passage of this A t."

Page 2, line
Delete "inaccordar.ce with" and insert "under””in its place.
Page 2, line 3:

After the word "services”¥n8ert a " : "
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Page 2, linee63 - 10;

Page

Page

fage

Page

Page

Page.

Page

Sfcjece ailj.ofithe language from -min* through "reserve
2, lines 15 - 20;

Leletc all of the language iu section "(e)"

2, 11 le 21:

Delete "(f)>”and insert "(B)" in its pla-:a

Delete "the North Slope Borough"™ and inser : "subdivisions"”
in its place.

Zz h 22;

Delete "North Slope Borough™ and insert "subdivisions™ in
its place.

23, line 23:

Delete "the exploration”™ and insert "development” 1in its
place.

2, line 28a

Delete "North Slope Borough™ andlinsert "subdivisions™ 1in
its place.

2, line 29:
Delete Ndotth aiv. v JiiafBdittdiffioBisv*Ariitospaiicee.
3, line 1:

Delete "Slope Boro Ighv"
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Introduced: 3/5/82

Referred: Resources and
Finance
IN THE SENATE BY THE FINANCE COMMITTEE

SENATE BILL NO. 835
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An iict establishing a National Petroleum Reserve,
Alaska, trust fund account and providing for uses of
tne money placed in the account; and providing for an
effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that:
(1) the United S"ates Congress, by P.L. 96-514 (94 Stat. 2964,
-tvO0. fa/u-
December* .12. 120K jappgam laced 0107 .001 “0ft0" for- a program «fm-com-»
[ c#>*eetitive leasing of oil and gas in the National Petroleum Reserve in
Alaska;

(2) virtually all of the National Petroleum Reserve in Alaska
lies within the corporate limits of the North Slope Borough, a home
rule political subdivision of the state; and

(3) because of the com inuing nature of the congressional appro—
priation a trust fund should le established to comply with the direc—
tive of the federal Act.

* Sec. 2. NATIONAL PETROLEUM RESERVE, ALASKA, TRUST FUND ACCOUNT. ()

The National Petroleum Reserve, Alaska, trust fund account is established.

under P.L. 96-514.

(b) The commissioner of revenue shall manage the trust fund

account in accordance with AS 37.14.160 - 37.14.170. * -

-1- SB 835
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1 m <O £Ct N
rlarnjliiaa foenm o thoe  fprprg|-gicafarnm;nt-undeg (a) of -thHi-s section and-» 7 A ~ i

< -~tlL >, -fs> .
_ 50 poroevk-off amronts eamned from’investments 'uf. Llie balunce cri -1

urJLCUat,

(d) Amounts received by the state under (a) of tliis section which » n
i § i/i.
are not anqaocoraanee <jrfch (c) of this section shall be
used the state, subject pb app'fopriation ~y law, for the folld”™ing

activities ah'd services ;*«—cnn.j.unrrinn wi-frh—the—OHpdroration—of - the
Nati-ona-l—Bar.rnlp im. Rpgprvp in AlacV.a—and—a—program-of—conpe-titive
l eaaing- af oil and-gao from that reserves;

(1) planning;

(2) construction, maintenance, and operation of essential
public facilities; and

(3) other necessary public services.

a-— Vhen 'making—appropriations nndpn Cd) nf rhi-a—section-—the
Legdrs-lamj-U shalll'gTVg- prloricy ta OXpiilUdiLUJes fur planning-—ftrr
pwWrirc—fa cilitlor.—— and—fog—public—servites for communities whirch
are adjacent—ew;—but not wiLlilTr; chc boundaries uf Ltt' tlaiiunal Putrn-
| QU reoorve iN-AlaaUa-and foi—facilities anil SUIVItlis—not provniUd~by--
municipaH tior> J A

(f) Amounts paid to the- NorEli -fftojre- horoug.h under (c) of this
section shall be used by the only for the following
activities and services in conjunction with the Na-—
tional Petroleum Reserve in Alaska and a program of competitive leasing
cf oil and gas from that reserve:

(1) plLanning;

(2) construction, maintenance,and operation of essential
public facilities by the ; and
(3) other necessary publicservices provided by the North

2 SB 835
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2 * Sec. 3. This Act takes effect innnediately in accordance with AS 01.10-
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?8i Billy Berrier DATE: 4/30/82
Director
Legal Services
Attn: Jim Lear

FROM: liettye Fahrenkamp
Chairman

Attached is a work draft CSSB 835 that | would like another work

draft written incorporating the follwigg changes:

Page

Page

Page

Page

Page

Page

Page

I"giine 7:

De~te "trust fund account™ and insert HppefcAal fmienue fund"
in its place.

1, line 19:

Delete "trust fund" and insert "special revenue fund"™ in
its place.

1, line 21:

Delete "THUST FUND ACCOUNT"™ and insert SBEEttALLRRKIiliUBEFBHHD"
in ito place.

1, lino 22:

Delete "trust fund account™ and insert Hspecial revenue fund"
in its place.

1, line 27-23:

Delete "It is the intenfi of the legislature than the amount
appropriated by the legislature from the trust fund for payment™
and insert "The commissioner of revenue shall pay" in its
place.

2, line 1:

After the work "Alaska™ 1insert "amount appropriated foom the
fund by the legislature for that purpose.™

2, line 1:

Before the word "eaual™ insert "It is the intent of the legislature

that these amounts



Page 2, lice 6:

Delete "appropriated””and insert "paid” in its place.

IT you have any questions please contact Resa King at
465-3834. When the work draft is completed please return it
to Room 211 Capitol Building.

/i”"tachsEBBt
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A/26/82
Original sponsor: Finance Committee
IN THE SENATE - . . BY THE RESOURCES COZMITTEE
i, 4 %.
CS FOR SENATE BJLITNO".t-835 (Resources)
IN THE LEGISLATURE;OGfTHE STATE OF ALASKA
TWELFTH LEGISLATUE& - SECOND SESSION
A BILL
For an Act entitled: "An Act establishing a National Petroleum Reserve,
special revenue fund
Alaska, -txust fund and providing for an .ac-
tiye date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that
(¢)) the United States Congress, by P.L. 96-514(94 Stat. 2964,

December 12, 1980), provided that the state shall receive 50 percent of
receipts derived from competitive leasing of oil and gas 1in the National
Petroleum Reserve 1in Alaska;

(2) virtually all of the National Petroleum Reserve in Alaska lies
within the corporate limits of the North Slope Borough, a home rule political
subdivision of the state; and

(3) , because of the continuing nature of the congressional appro-

special revenue fund
priation a brswt-.fwjd should be established to comply with the directive of

(
the federal Act. /=

* Sec. 2. NATIONAL PETROLEUM RESERVE. ALASKA,A"TSUS"TAFUN3>MAS&OHNTt- (a)
.special revenue fund
The National Petroleum Reserve, Alaska.”(tA""M"JNd count 1is established.

The fund shall consist of money received by the state from the federal govern—

ment under P.L. 96-514. * /

A-LV-Lsrtuld.
(b) The commissioner of revenue shall manage the txus-t- fund-eccodnc 1in

accordance with AS 37.14.160 - 37.14.170.
(c) TV -—-Lbhe-Til pytTrfA"the-legis la€m*e -t&ax.- ]

The /Ccmrai-ssi-oner of Revenue shall pay
d—for pfivgfmtr/~to those subdivisions of the

itate that are most directly or severely impacted by development of oil and

-1- CSSB 835 (Res )
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ropriated from the fund by th;i legislature for that purfose. ~~legislature that these amoumtrfiQ

gas in the National Petroleum Reserve in AlaskS”equyiTSQ percent or the
h

amount received from the federal ;govermrierit under the federal Act, and that
. — , ,
this percentage be reviewed by the'—législature every five years following the

passage of this Act.
(d) Amounts received by the state under (a) of this section that are
-fd-i spei-acd ?y>a i r.

not aprprr$pri*rfred~imder (c) of this section shall be used by the state, subject
to appropriation by law, for che following activities and services:

(¢)) planning;

(2) construction, maintenance, and operation of essential public
facilities; and

(3) other necessary public services.

(e) Amounts paid to subdivisions of the state under (c) of this section
shall be used by the subdivisions only for the following activities and
services in conjunction with development of the National Petroleum Reserve 1in
Alaska and a program of competitive leasing of oil and gas from that reserve:

(1) planning;

(2) construction, maintenance, and operation of essential public
facilities by the subdivisions; and

3) other necessary public services provided by the subdivisions.

* Sec. 3. This Act takes effect immediately 1in accordance with AS 01.10-

070

CSSB 835(Res)



Alaska State Legislature

SENATE
Resources Committee STATEFE)OAUPT?OVL

Offical Busine s | JUNEAU. ALASKA 99811
BETTYE FAHRENKAMP, Chairman 907) 465-3834
VIC FISCHER. Vice-Chairman 907) 465-3835
DICK ELIASON  10:  Resources Committee Members DATE: 4/28/82
DON GILMAN
BOB MULCAHY
ARLISS STURGULEWSKI

FROM: Resources Committee Staff RE: Supreme Court Decision

Dedication of Funds

During testimony last week the Assistant Attorney
General stated that the Supreme Court had just ruled on

clarifying the Constitutional provision on the dedication of
funds issue.

For your information attached is a copy of that Supreme
Court Decision.

Attachment



NOTICE: *“This opinion is subject to formal correction befoie
publication in the Pacific Reporter. Readers air requested
to bring- typographical or other formal errors to the attention
of the Clerk of the Appellate Courts, 303 K Street, Anchor—
age, Alaska 99501, in order that corrections may be made
prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA, NORTHERN
SOUTHEAST REGIONAL AQUACULTURE
ASSOCIATION, and SOUTHERN
SOUTHEAST REGIONAL AQUACULTURE
ASSOCIATION,

Appellants,

v File Nos. 5065, 5086,

WAYNE ALEX, WILLIAM A. THOMAS,

JR., ED MAKX, JOHN C. MARTIN, OP 1T NTON
WARREN S. WESTROM, DICK WORKMAN,

MARK W. WHITE, CARL SIMS, BRUCE R.

GILBERT, FRED CHAMBERS, DOUGLAS D. [No. 2488 - April 23,
KARNS, HAROLD D. BIEKSKI, and

LEO R. ALBECKER, JR.,

Appellees.

Appeal from the Superior Court 3f the State
of Alaska, First Judicial District, Juneau,
Allen T. Compton, Judge.

Appearances: G. Thomas Koester, Assistant
Attorney General, Avrum M. Gross and Wilson
L. Condon, Attorneys General, Juneau, for
Appellant State of Alaska. Fred J. Baxter,
Baxter & Douglas Law Offices, Juneau, for
Appellant Northern Southeast Regional Aqua-—
culture Association. Douglas Pope, Wagstaff,
Middleton & Pope, Anchorage, for Appellant
Southern Scutneast Regional Aquaculture
Association. M. T. Thomas and W. G. Ruddy,
Robertson, Monagle, Eastaugh & Bradley,

Juneau, for Appellees.
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Before: Rabinowitz, Chief Justice, Connor,
Burke and Matthews, Justices, and Blair,
Superior Court Judge.* (Compton, Justice,
not participating.)

BURKE, Justice.

This —case involves a suit brought as a class
action by several commercial fishermen against two private
aquaculture associations and the state. The suit sought a
declaratory judgment holding unconstitutional a state
statute that authorizes the associations to collect manda—
tory assessments on the sal-* of salmon by the plaintiff
fishermen. Tu addition, the complaint sought a refund of
all assessments that had been paid by the fishermen and a
permanent 1injunction to restrain future collection of the
assessments.

The plaintiffs alleged that the assessment statute
was 1invalid on two grounds. First, they contended that the
stature created a state tax dedicated to a special purpose
in contravention of the express prohibition of dedicated
tar<es <contained in article 1IX, section 7 of the Alaska
Constitution. Second, they alleged that, the delegation of
the state®s taxing power to private "regional aquaculture

associations”™ was prohibit i under article X, section 2 of

* Blair, Superior Court Judge, sitting by assign—
ment. made pursuant to article 1V, section 16 of the Consti —
tution of Alaska.
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the Alaska Constitution, which allows the state to delegate
its taxing power to boroughs and cities only: Also, the
plaintiffs maintained that the legislature®™s power to decide
to tax is inherently nondelegable, and therefore the
decision to implement a tax cannot be made by an adminis—
trative official.

The aquaculture associatiors and the state

answered, alleging that the statute was constitutionally
valid. In addition, the answers attacked the plaintiffs”
status as representatives for the class action. Also, the

edefendants affirmatively alleged that the claims were barred
by laches and a failure to exhaust administrative remedies.

After some discovery, the merits were presented to
the trial court by cross-motions for summary judgment. The
trial court granted the plaintiffs partial summary judgment.
The court held the assessment statute unconstitutional both
because it created a dedicated tax and because it was an
improper delegation of the legislature®s taxing power.
Also, the court certified the suit as a class action. The
court entered a final judgment as to these 1issues, pursuant
to Civil Rule 54(b).

The associations and the state now appeal, con—
tending that the trial court erred in finding the statute
unconstitutional and 1in certifying the <class, and in net

dismissing the action on che grounds of laches and failure



to exhaust administrative remedies. We affirm. In order to
aid the legislature in devising an aquaculture progranm
consistent with the Alaska Constitution, we discuss, each

ground on which this scheme 1is allegedly unconstitutional.”’

l. TEE SALMON ASSESSMENT AND THE
FISHERIES ENHANCEMENT LOAN PROGRAM.

AS 16.10.530, the particular section that the
trial court found unconstitutional, provides for an assess—
ment on the sale of salmon by commercial fishermen to pro—
cessors. The amount and conditions of an assessment are
first proposed by a "qualified regional association.” The
assessment must then Dbe approved by a majority of those
holding limited entry fishing permits in the association®s
region. Finally, the Commissioner of Commerce and Economic
Development then must determine that all required procedures
have Dbeen followed and that the assessment is "reasonable.”
The section notes that the assessments are for the purpose

of providing revenue for the associations..

1. The legislature has already enacted

salmon enhancement tax. AS 43.76; Ch. 154 SLA 1980.
However, the new legislation did not repeal the tax which 1is
reviewed 1in this opinion.



The relevant portions of section 530

Royalty assessment on sale of salmon.
(a) The commissioner, on request of the
gualified regional association for the
area in which the royalty assessment 1is
to be levied, after consultation with
the commissioner of Tfish and game and
after reaching any necessary agreements
with Jlocal governments, shall establish
areas in which a royalty assessment
shall be levied on the sale of one or
more species of salmon caught by persons
holding entry permits under AS 16.43.010-
16.43.380, in the area in which the
royalty assessment 1is to be levied. A
request by the qualified regional assoc—
iation shall include a description of
compliance with (e) of this section.
The commissioner shall determine whether
the procedural requirements under (e) of
this section were followed and whether
the proposed assessment 1is reasonable.
A royalty assessment levied under this
section shall be for the purpose of
providing revenue for the qualified
regional association for the area in
which the royalty assessment 1is made.
The rate- and conditions of royalty
assessments, including species to be
involved, shall be stated by the appro—
priate qualified regional association in
conjunction with the request to the
commissioner under this subsection. The
royalty assessment may be egual to
either two or three per cent of the fair
market value <c¢f the fish but may not
exceed three per cent of the fair market
value of the Tfish.

(c) The commissioner and
appropriate qualified regional associa—
tion must agree on a means of collection
of the royalty assessment and the com-—
missioner may, by regulation, require
its collection by buyers of the salmon

provide

the



upon the sale of which a royalty assess—
ment is levied.2/

2. "AS 16.10.530(e) and (f) go
detail the election procedures to be followed 1in obtaining

on

ratification of an association®s proposed

limited permit holders:

assessment

(Cont*"d)

(e) Before a royalty assessment
made wunder this section, the qualified
regional association .for the area 1in
which the royalty assessment 1is to be
levied shall hold an initial public
meeting to explain and discuss the
necessity for the royalty assessment and
to explain the registration procedure
established under (f) of this section.
Reasonable public notice of the meeting
shall be sent to all limited entry
permit holders actively participating in
a fishery 1in the area, posted in at
least three centrally located public
places in the area, and published 1in at
least one newspaper of general circula—
tion at least one time a week for three
consecutive weeks in the area, if one
exists. The notice shall briefly state
the amount of the royalty assessment and
a short general description of the
purposes for which the royalty assess—
ment money will Dbe used. A ballot shall
be mailed to all Ilimited entry permit
holders actively participating in a
fishery in the area at least 20 days
before the initial public meeting and
contain a copy of the notice and ask the
guestion whether a royalty assessment
shall be imposed. At the public meeting
the returned ballots shall be counted by
a special committee appointed by the
regional association for, that purpose,

is

to

by

set out

in



The "qualified regional association” referred to
in section 530 is defined in section 380:

Regional associations. (a) The com—
missioner shall assist in and encourage
the formation of qualified regional
associations for the purpose of
enhancing salmon production. A regional
association 1is qualified if the commis—
sioner determines that

(@D it i1s comprised of associations
representative of commercial Tfishermen
in the region;

2. (Cont™d)

and a vote by written ballot shall be
taken on the question from among the
limited entry permit holders present at
the initial public meeting. After the
vote 1is taken at the 1initial meeting a
second public meeting shall be held,
upon the [limited notice of publication
in a newspaper of general circulation,
each day for five consecutive days and
the mailing of personal notice to all
limited entry permit holders who
actively participate in a fishery in the
area at least 14 days before the second
public meeting, to give those who did
not vote by written ballot at the
initial public meeting an opportunity to

vote. These votes shall be counted with
the votes. - counted at the initial
meeting. A _majority vote for the

royalty assessment 1is required from the
combined total of the returned ballots
and the votes by ballot cast at both
public meetings, before a royalty
assessment may be imposed. No person
may vote twice.

(" The qualified regional associa-—
tion shall establish standard registra—
tion procedures for voting on vroyalty
assessments under this section.

-7-



(2)- i1t includes representatives of
other user groups interested in fisher—
ies within Fthe region who wish to
belong; and

(3) it possesses a board of directors
which 1includes no less than one rep-—
resentative of each user group that
belongs to the association.

(b) In this section "user group”
includes, but 1is not United to, sport
fishermen, processors, commercial

fishermen, subsistence fishermen, and
representatives of local communities.

The section 530 assessments are an integral part
of the Fisheries Enhancement Loan Program Act, AS 16.10.500-
.620. The act provides for "fishery enhancement loans™ to
gualified regional associations for hatchery .construction.
These loans are to be given based on the ability of an
association to establish an equity in the hatchery through
the use of the section 530 assessments, or by other means.
AS 16.10.520(b). In addition, the Jloans must be secured by
collateral such as the hatchery itself, sale of surplus
hatchery fish, and the section 530 -assessments. AS
16.10.520(c) .-

The assessment provisions of section 530 have been
implemented in regulations promulgated by the commerce
department. 3 AAC 68.010-.900. These regulations set out
the required contents of requests by an association for a

section 530 assessment. 3 AAC 88.020. The requests must



set out the particulars of the area, conditions, period,
rate, procedures for collection, and the species of salmon
for the assessment. 3 AAC 88.1020(b )(1) (A)-(G) . The commis—
sioner then vreviews the assessment requests and decides
whether the request 1is consistent with the act, based on
factors such as the "reasonableness of the assessment 1in
view of the projected activities of the regional associa—
tion ™ and "the likelihood of promoting, through the assess—
ment, the interest of the public in fostering salmon
enhancement efforts."” 3 AAC 88.030(a).-

The assessments are then collected by commercial
buyers of salmon and forwarded directly to the particular
association®s trust account. 3 AAC 88.02.0(b)(1)(H),

88.040(b), (c), 88.900(2).

1. DO THE ASSESSMENT PROVISIONS OF AS
16.10.530 DEDICATE THE PROCEEDS OF
A STATE TAX OR LICENSE TO A SPECIAL
PURPOSIE IN CONTRAVENTION OF ARTICLE
IX, SECTION 7 CF THE ALASKA CONSTI —
TUTION PROHIBITING DEDICATED TAXES?

Article 1IX, section 7 of the Alaska Constitution

states 1in relevant part: "The proceeds of any state tax or



license shall not be dedicated to any special purpose

i3

Plaintiffs contend that -section 530 and its imple—
menting regulations create a dedicated tax that violates the
above constitutional prohibition. The trial court agreed,
concluding that 1in creating the salmon assessment the state
had "dedicate [d] a tax on the harvest of a natural resource
of the State to a specific purpose.™

The associations and the state contend that the
trial court erred 1in finding a prohibited dedicated tax.
First, they maintain that on its face section 530 makes no
dedication of revenue. Second, they maintain that the
assessments levied under section 530 are not "proceeds of a
state tax or license”™ so as to be subject to the nondedica—
tion provision of section 7. Third, even if section 530
does dedicate a tax, theiy contend that a qualified incorpor—

ated regionxl association 1is a service area in the unorgan-

3. The section goes on to state.:

except as provided 1in section 15 of this
article [creating the permanent land] or
when required by the federal government
for state participation in federal
programs. This prc.ision shall not
prohibit the continuance of any dedica—
tion for special purooses existing upon
the date of ratificat on of this section
by the peorle of Alaska.



ized borough and as such is not subject to the nondedication
provision. Fourth, the defendants <claim that the natural
resources provisions of article VIII of the constitution
allow dedicated taxes to be used 1incar: ying out the
enumerated powers of the article.

Each of the defendants®™ <contentions are examined
below. None has merit and, tnerefore, we affirm the trial

court on this 1issue.

A. Does AS 16 .10.530 on 1its Face Make
a Dedication of Revenues to a
Spec-uL Purpose?
The most relevant sentence of section 530 reads:
A royalty assessment levied under this
section shall be for the purpose of
providing. revenue for the e qualified
regional association for the area in
which the royalty assessment 1is made.
AS 16.10.530(a). The state <contends that this sentence is
in effect directory and not mandatory. It contends that it
is merely an expression either of the leg-islaturels motiva—
tion for enacting ethe .assessment provision, or of the
p:v -=nt legislature~s policy commitment to appropriate
matching monies from the general fund on a continuing basis
in the future. Since such an expressionof present policy

is merely directory, the suate ?rgues that the current

administration and future Jlegislatures would be free to do

-11-



as they please with the assessment funds, subject only to a
moral obligation to carry out the policy of the originating
legislature. The state®"s argument continues that si..ce the
statement of purposes 1is not binding, the statute should be
construed to allow deposit of the assessments 1into the
general fund, wunearmarked, thereby avoiding a conflict with
the constitutional prohibition.

This court has previously noted 1its intention to
narrowly construe statutes to avoid constitutional infirmity
where that can be done without doing violence to the legis—
lature®s intent. Bonjour v. Bonjour, 592 P.2d 1233, 1237-38
(Alaska 1979). However, only a reasonable construction may
be placed on a statute 1in this manner, because giving the
statute an unintended meaning "would be stepping over the
line of interpretation and engaging in legislation."
Gottschalk v. State, 575 P.2d 289, 296 (Alaska 1978).

In the present case, the state"s reading of
section 530 does not square well vith the manifestations of
legislative intent contained 1in other provisions of the
Fisheries Enhancement Loan Act. First, the sentence 1in
question uses the verb "shall™ 1in stating the purpose of the
assessments. While not itself conclusive, the use of
"shall” indicates that the use of the assessments for the

funding of the aquaculture associations 1is mandatory.

-12-



Second, the legislative intent to create a dedi—
cated fund under the ownership and control of the associa-—
tions is indicated by the act"s provisions contemplating
that the commissioner is to consider an association®s rights
to the assessments in deciding whether the associations will
be able to establish eventually sufficient equity 1in the
hatcheries they build to make the loans secure, AS
16.10.520(b), and allowing the assessments to be pledged as
collateral for the state loans, AS 16.10.520(c). These
provisions are nonsensical 1i1f the assessments are not ear—
marked 1in some way so that the association has a "right" to
them.

From the above, it appears that the legislature
intended to dedicate the proceeds of the assessments to the

associations.

B. Are the Assessments "Proceeds of a
State Tax or License™ Within the
Meaning of Section 12
The associ itions and the state contend that the
salmon assessments are not "proceeds of a state tax or
license” so as to be subject to the corstitutional prohibi—

tion against dedication. They premise their argument on a

distinction between "general revenue taxes” and "special



assessments** for services. The basic distinction they set
forth is that special assessments are related to the
benefits received, while general revenue taxes are related

to an ability ° pay, regardless of benefit to the taxpayer.

They contend that "tax," as used in article IX, section 7 of
the state constitution, does not include such "special
assessments,”™ but 1instead refers oru.y to general revenue
taxes. The defendants then maintain that che salmon assess—
ment 1is a"special assessment™ not subject to section 7.
The word "tax," like most English words, has
several meanings or senses. In its broad sense, the ternm
"tax" includes assessments as a kind of tax; however, 1in a

narrower sense, the term "tax" refers to a general levy

without reference to benefits conferred while "assessment"”

refers to an imposition based on benefits conferred.
3lack®"™s Law Dictionary 1629 (rev. 4th ed. 1963). (See also
the definition of "special assessment™: "a specific tax

levied on private property to meet the cost of public
improvements that enhance the value of the property.”
Webster®s New Collegiate Dictionary 1116 (1974) (emphasis
added)) . Therefore, the sense in which "tax"™ 1is used in
article 1IX, section 7 of the constitution must be determined

from 1i1ts context, both in the text -and according to the

-1 4 -



discussions at the constitutional convention which adopted

4
the wording.

4. In a long Iline of cases prior to
court had reaffirmed its reliance on the "plain meaning”
rule 1in 1interpreting enacted law. Poulin v. Zartman, 542

P.2d 251, 270 (Alaska 1975) on rehearing, 548 P.2d 1.299;
Roderick v. Sullivan, 528 P.2d 450, 453-55 (Alaska 1974);
Alaska Public Employees Ass"n v. State, 525 P.2d 12, 14-15
(Alaska 1974); State v. City of Anchorage, 513 P.2d 1104,
1109 (Alaska 1973); Homer Electric Ass®n v. city of Kenai,
423 P.2d 285, 289 n.22 (Alaska 1967); Application of
Babcock, 387 P.2d 694, 696 (Alaska 1963 ); Alaska Mines .
Minerals, Inc. v. Alaska Indus. Bd. , 354 P.2d 376, 379

(Alaska 1960). The rule stated, "[w]here the meaning of a
statute 1is apparent, there is no need to resort to methods
of statutory construction.™ White v. Alaska Ins. Guaranty

Ass®n, 592 P.2d 367, 369 (Alaska 1979).

However, in the recent case of North Slope Borough
V. Sohio Petroleum Corp.., 585 P.2d 534, 540 n.7 (Alaska
1978), we expressly "reject[ed] the so-called "plain
meaning® rule as a strict exclusionary rule.”™ We then went
on to draw an analogy between the use of the plain meaning
rule 1in the interpretation of enacted law and the former
rule for the interpretation of contracts where a preliminary
finding of ambiguity was required before extrinsic sources
could be consulted. 1d.

Despite the North Slope decision, several of our
subsequent cases have nevertheless applied the mechanical
plain meaning rule. Horowitz v. Alaska Ba"™ Ass"n, 609 P.2d
39, 41 (Alaska 1980); City & Borough of Juneau v. Thibodeau,
595 P.2d 626, 635 (Alaska 1979); White v. Alaska |Ins.
Guaranty Ass"n, 592 P.2d. 367, 369 (Alaska 1979); Hafling v.
Inland Boatmen®s Union -of the Pacific, 535 P.2d 870, 872
(Alaska 1978).

The true issue 1in interpreting enacted law 1is the
conflict between the meaning the enacting body intended and
the meaning conveyed to others. 2A. Sutherland, Statutory
Construction 848.02, at 16-5 (4th ed, 1973). The conflict
is between what the sender meant and what the receiver

understands. Id. 845.08, at 22. "The "plain meaning”™ rule
has 1i1ts basis in this conflict. Obviously, there are ele—
ments of unfairness where legislative intent is used to vary
the apparent meaning of statutory words. Id. 848.02, at
(Cont"d)
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The origin of section 7°s prohibition of earmark—
ing can be traced back through the constitutional convention
records to the Alaska Statehood Commission®s studies which

were prepared for the use of the delegates at the conven-

4. (Cont*d)

185-86. This has led some members <c¢f the jJudiciary to
reject completely the consideration of legislative intent.
Justice Holmes once remarked that "we do not 1inquire what
the legislature meant; we ask only what the statute means.™
Id. 845.07, at 20. On the other hand, most decisions speak
in terms of legislative intent as 1f nothing else mattered
in interpretation. 1d.

Neither extreme expressed above provides a real—
istic and workable approach to the reconciliation of the
intent and meaning approaches to the interpretation of

enacted law. Part of the problem stems from cubiquity being
a relative concept. Words have no intrinsic r..eaning; what:
is clear to one person 1i1s ambiguous and obscure to another.
ld 845.02, at 4-5. As one court stated: "We think the

statute 1is plain o,. its face, but since words are neces—
sarily inexact and ambiguity 1is a relative concept, we now
turn to the Jlegislative history, mindful that the plainer
the language, the more convincing contrary legislative
history must be."” United States v. United States Steel
Corp.," 482 F .2d 439, 444 (7th Cir. 1973 ), cert, denied 414
Uu.S. 909, 38 L. Ed. 2d 14J. In-our recent decision of State
v. City of Haines, 627 P.2d 1047, 1049 n.6 (Alaska 1981), we
interpreted North Slope as having adopted just such a
sliding scale approach as articulated in United States
Steel. OQur cases listed above are, therefore no longer
authoritative to the extent that they hold for a mechanical
application of the plain meaning rule.



e tion." One of the studies noted that "[t]he jmn:. severe
obstacle to the scope and flexibility of budgeting results
from the earmarking or dedication of certain revenue for
specified purposes or funds."” 3 Alaska Statehood Commis—
sion, Constitutional Studies pt. IX, at 27 (1955). The
study stated that one of the key reasons for the popularity
of dedicated taxes was that they reduced taxpayer resistance e
by guaranteeing th~t the tax would be used to benefit those
who paid it. 1d.

The study then noted that earmarking curtailed the
exercise of budgetary controls and simply amounted to an
abdication of legislative responsibility. Id. at 29-30.
Throughout the discussion of earmarking, the study used the
terms revenues, funds, and taxes 1interchangeably. ld. at
27-30.

This study resulted 1in the inclusion in the con—

stitution of an express prohibition of dedicated funds. As
originally proposed by committee, this section read: 1AL
5. Alaska Statehood Commission, Constitutional
Studies (1955). This publication, consisting of three
volumes, <collected staff research papers on other constitu—
tions. The papers were prepared under the authority of the
Alaska territorial legislature for use"at the constitutional
convention. Ch. 108 SLA 1949. These studies were mailed to

all delegates before the <convention <convened and were
available for ~7se, and often inferred to, 1in the proceed—
ings. Alaska Statehood Committee, Handbook for Delegates to
the Alaska Constitutional Convention 4 (1955).
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revenues shall be deposited in the state treasury without
allocation for special purposes. . . ." 6 Alaska Const.

Conv. Proceed., app- V, at 106-07 (emphasis added). In the
commentary accompanying the committee™s proposed article,

the motivation that prompted the 1inclusion of the restric—
tion on earmarking was expressed:

Even those persons or interests who seek
the dedication of revenues for their own
projects will admit that the earmarking
of taxes or fees for other interests is
a Tiscal evil. But 1if allocation 1is
permitted for one interest the denial of
it to another 1is difficult, and the more
special funds are set up the more
difficult it becomes to deny other
requests until the point 1is reached
where neither the governor nor the
legislature has any real control over
the finance"™™, of the state. In one Rocky
Mountain state the Jlegislature 1is free
to appropriate only 17 per cent of the
tax collections; the rest are dedicated.
In Alaska at present, 27 per cent of

territorial fund 3 are earmarked,
primarily fr_ school <construction and
roads.

Id. at 111.

After presentation of the nondedication provision
by the Finance and Taxation Committee, it was the subject of
much debate and consideration. However, before significant
discussion had taken place on the section, the committee
sought to have it amended to its present form, changing the
words "all revenue"” to "the proceeds of any state tax or

license." 4 Alaska Const. Conv. Proceed. 2361.e



Under the original, all-inclusive prohibition of
the dedication of "all revenues,”"™ there 1is no doubt that it
was intended to prohibit any and all dedications. The
committee intended it to prohibit not only the dedication of
taxes, but also such revenue as the proceeds from the sale
of state lands. See 3 Alaska Const. Conv. Proceed. 2317-19.
The committee™s spokesman stated that the purpose of the
proposed amendment was to allow for the setting up of
certain special fluids, such as sinking funds for the repay-—
ment of bonds, but to prohibit the earmarking of any special
tax to that sinking fund. 4 Alaska Const. Conv. Proceed.
2363. Thus, the change did not seek to exempt some sources
of revenue from the piohibition, but was intended instead to
allow necessary dedication of funds once they were received
and placed 1in the general fund. 1975 Alaska Op. Atty. Gen.
No. 9 ut 10 (May 12). Review of the convention discussion
shows that the amendment was not intended to limit the
prohibition of earmarking. The convention delegate? also
used the words revenue, funds, and taxes interchangeably.
4 Alaska Const. Conv. Proceed. 2361-89, 2401-15; 5 Alaska
Const. Conv. Proceed. 3415-20.

A well-researched Alaska Attorney General~s
opinion reaches the same conclusion. After carefully and
minutely detailing the debate of the constitutional conven-—

tion on the point, the opinion states:
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Section 7 of Article 11X of the state
Constitution can be given 1its 1intended

effect and serve its repeatedly-
expressed purpose only if the words
"proceeds of any tax or license™ are

interpreted to mean what their framers

clearly intended, i.e., the sources of

any public revenues.

Accordingly, it is our conclusion that

the dedication of any source of public

revenue: tax, license, rental, sale,

bonus-royalty, royalty, or whatever is

limited by the state Constitution to

those existing when the Constitution was

ratified or required fc.r participation

in federal programs.
1S75 Alaska Op. Atty. Gen. No. 9 at 24 (May 2).<

We agree and hold that since the constitution
prohibits the dedication of any source of revenue, 1including
both "taxes" and "special assessments, " the assessments
authorized by AS 16.10.530 are "proceeds of a state tax or
license," within the meaning of article X, section 7,

whether or not the salmon assessments fit the definition of

"special assessments.”

6. See also, 1978 Alaska Op. Atty. Gen. No. 22
(June 2); 1959 Alaska Op. Atty. Gen. No. 7 (March 11).
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C. Js Section 530 Nonetheless Valid as
an Exercise of the Enumerated
Powers Contained in the Natural
Resources Article?

The defendants claim that the legislature®s power
to deal wivh natural resources of the state, contained 1in
article VIII, gives the legislature the>power to create a
dedicated fund, despite the express prohibition of dedicated
funds contained in article IX, section 7. They particularly
emphasize the legislature®s and the state"s powers to
provide facilities for the development of fisheries under
section 57 and the power topromote the development of
aquaculture under section _15.

Despite defendants®™ contentions to the contrary,
section 530 assessments are an exercise of the taxing power,

the purpose of which is to raise revenue to construct hatch—

eries. Nothing contained 1in article VIIlI can be construed

7. Article VIIlI, section 5 of the Alaska Consti —
tution provides in relevant part: "The legislature may
provide for facilities, improvements, and services . . . to
assure Iuller utilization and development of the fisheries

8. Article VIII, section 15 of the Alasxa Consti —
tution provides in relevant part: "No exclusive right or
special privilege of fishery shall be-created or authorized
in the natural waters of the State. This section does not
restrict the power of the State ,to limit entry 1into any
fishery . . . to promote the efficient development of aqua-—
culture in. the state.™

-21-



to grant the legislature the power to ignore other express
constitutional Jlimitations on 1its taxing power Jjust because
it is legislating in an area that concerns natural

resources, such as fisheries or aquaculture.

I11. DOES SECTION 530 IMPEFMISSI3LY
DELEGATE THE LEGISLATURE®™S TAXING
POWERS TO PRIVATE ASSOCIATIONS AND
A STATE ADMINISTRATIVE AGENCY?

The plaintiffs present two major grounds upon
which they claim section 530 should be held to be an uncon—
stitutional delegation of the legislature®s taxing power.
First, they contend that the taxing power is an essential
legislative power which cannot be delegated by the legisla—
ture. Second, they assert that the state constitution
expressly provides that the Ilegislature®™s taxing power may
be delegated to boroughs and cities only.

The associations and the state maintain that the
regional associations constitute service areas in the
unorganized borough and that under the st?te constitution
the state may validly delegate taking powers to such a
service area.

In this case, two types of delegation made by
section 530 are questioned. The first 1is the discretion
vested in the Commissioner of Commerce and Economic Develop—

ment to approve the salmon assessments. The second 1is the
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delegation to the regional associations of the decision to
impose the assessment. Because we have determined that the
delegation to the regional association is unconstitutional,

we need not reach the question whether the delegation to the

Commissioner is an impermissible delegation to an administrative

agency.

We think article X, section 2 of the state consti—
tution makes it clear that, the legislature may not delegate
its taxing power to an entity other than a borough or a
city. The legislature 1is, of course, free to itself impose
an assessment on Jlimited entry permit holders, but it may
not create an independent entity with authority to decide
whether to impose the  tax. The "laska Constitution®s
framers sought to proscribe Jjust such entities when they
wrote the constitutional provisions at issue here.

The framers of the Alaska Constitution were aware
of and were determined to avoid the proliferation of special
districts with taxing powers that had occurred 1in other
states. Thus, article X, section 1 provides 1in relevant
part:

The purpose of this article is to

provide for maximum local self-

government with a minimus of local

government wunits, and to prevent dupli—
cation of tax-levying jurisdictions.
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Section 2 of the same article states:

All local government powers shall be
vested in boroughs and cities. The
State may delegate taxing powers to
organized boroughs and cities only.

Examination of the <convention proceedings shows
the delegates” determination to ensure centralized planning
and coordination of government functions by Jlimiting the
taxing power to governmental units with broad rather than
specialized concerns. See 4 Alaska Const. Conv. Proceed.
2611-7, 2701-3. See also Alaska Statehood Commission,

9
Constitutional Studies, supra, pt. VvIll, 3-8, 18-24, 51-64.

9.. One of the convention delegates expressed this
sentiment as follows:.

I think the purpose of this article is
to simplify our governmental procedure
and also to prevent an overlapping of
government functions. Now, we have two
governmental functions set up here, the
cities and the boroughs. I think that
is plenty. They can provide for every—
thing including the schools. So now, if
the camel gets his head 1is the tent
; he probably will be all in the
tent, bringing with him the amendments
that established public utility
districts, health districts, public
improvement districts, and we will be
right back to our old method-of numerous
taxing bodies which we want to get away
from.

4 Alaska Const. Conv. Proceed. 2699--700.



The report made by the convention delegates to the
voters also expresses this sentiment. It states:

The convention sought to provide for a
simple, flexible system of local govern-
me: : adapted to the needs of the people
of Alaska. It was determined to guard
against the creation of unnecessary
local wunits and taxing authorities or
the establishment of anything like the
typical county with its tight unchange—

able bDboundaries, 1its heavy overhead of
elected officials, and independent
boards, ana 1its 1inadequate powers and
finances.

There will be Jjust two <classes of
local governments: boroughs and cities.

Proposed Constitution for the State of Alaska: A Report to
the People of Alaska fjom the Alaska Constitutional
Convention 3.

In an effort to get around the prohibitions on the
delegation of taxing powers contained in article X, sections
1 and 2 of the constitution, the defendants rely on the
following provisions:

First, section 5 of article X provides:

e Service areas to provide spec.ial
services within an organized borough may
be established, altered, or abolished by
the assembly, subject to the provisions
of law or charter. A new service area
shall not be established 1if, consistent,
with the purposes of this article, the
new service can be provided by an
existing service area, by 1incorporation
as a city, or by annexation to a city.
The assembly may authorize the levying
of taxes, charges, or assessments within
a service area to finance the special
services.

Second, Section 6 of the same article states:
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The legislature shall provide for the
performance of services it "deems neces—

sary or advisable in unorganized
boroughs, allowing for maximum local
p?rticipation and vresponsibility. It

may exercise any power or function in an

unorganized borough which the assembly

may exercise in an organized borough.

Third, AS 16.10.380(c) provides:
(c) A qualified regional associa-—
tion, when it becomes a nonprofit cor—

poration ude.:,]1 AS 10.20, 1is established

as a service area it the wunorganized

borough under AS 20.03.020 for the

purpose of providing salmon enhancement

services.

The defendants argue that AS 15.10.380(c) is
effective to make the regional associations service areas
within the wunorganized borough since the two associations
here cover mostly wunorganized borough area. They then
maintain that the legislature may, by acting in the role of
a borough assembly, grant an association independent taxing
powers, as service areas in an unorganized Dborough under
article X, section 6.

The trial court found this argument unpersuasive
under the circumstances of this case. We agree.

First, the service areas envisioned 1in section 5
and 6 must either be "within a . . . borough”™ under section

5, or in unorganized boroughs™ wunder section 6. .his 1is
certainly not true 1in the present tcase where two associa-
tions span the entire Alaska panhandle, an area that

includes several organized boroughs and cities.
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Second, the statute states that the private,
nonprofit corporation itself becomes the service area. Such
an association 1is completely independent cf any government
control. In addition, there 1is no representative relation—
ship between 1its directors, officers, and members and the
commercial fishermen to whom it is to provide services. AS
16.10.380. Such an entity has no political responsibility
and cannot be granted unfettered discretion 1in governing a
"service area."”

In conclusion, then, we hold that the statute
impermissibly delegates the taxing power to the regional
associations, violating article X, section 2 of Alaska’"s

constitution.

V. DID THE TRCAL COURT ERR IN CERTIFY —
ING THE (JIT AS A CLASS ACTION?

The associations and the state raise two 1issues
upon which they <claim thetrial court erred 1in certifying
the plaintiff*'s class. First, they <claim that the trial
court erred in certifying the class after the court had
already passed on the merits of the case 1in the summary
judgment motions. Second, they maintain that the trial

court erred in finding that the representative parties would
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fairly and adequately protect the 1interests of the class.

These two aspects are discussed below.

A. Did the Trial Court Err in Deciding
the Merits of the Action Before
Deciding Whether to Certify the
Fishermen®s Class?

The fishermen brought their suit as a class action
from the time of the original complaint. Early in the case,
the plaintiffs moved the court for class certification and
the court 1issued an order finding that two of the require—
ments of a class action had been met; namely that the class

of plaintiffs was sc numerous that joinder of all members

would be 1impracticable and that tl re were questions of law

10. The parties and the court below have
this <class action as one brought pursuant to Civil Rule
23(b)(3). On examination, it 1is apparent that this type of
suit fits within Rule 23(b)(2), and possibly also within
Rule 23(b)(1). Professor Moore states:

IT an action <can be maintained wunder
(b) (1) and/or (b)(2), and also under

(b)(3), the court should order th rhe
suit be maintained as a class on
under (b)(1) and/or (b)(2), rathe m
under (b)(3), so that the judgme 1
have res jJjudicata effect as to ,e
class (wiuh no member having the »ght

to opt out), and not defeat the policy
underlying the (b)(1) and (b)(2) class
suits.

33 J. Moore, Federal Practice 23,.31[3], at 23-262 (1980)
(footnote omitted).
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common to the ~class. Alaska R. Civ. P. 23(a)(l), (2).
Later, the plaintiffs again moved for class certification.
While this motion was still pending, the defendant associa—

tions and the state filed a motion for summary judgment.

The plaintiffsreplied with their own summary judgment
motion. The court then gave 1its partial summary judgment
order in favor of the plaintiffs. Finally, the trial court

subsequently certified the class.

The defendants maintain the trial court erred 1in
entering the judgment on the merits befo-*. it certified the
class action. They rely on Civil Rule 23(c)(1), which
provides in relevant part: "As soon as practicable after
the commencement of an action brought as a class action, the
court shall determine by order whether it is to be so main-—
tained. "

Relying on the identical federal rule 1in Eisen v.
Carlisle & Jacauelin, 417 U.S. 156, 40 L. Ed. 2a 732 (1974),
the United States Supreme Court held that a trial court, may
not hold a preliminary hearing on the merits of a case to
determine whether a plaintiff 1is likely to prevail on his
claims so as to allow the imposition of the costs of class
notice on the defendant. ld at 177-78, 40 L. Ed. 2d at
748-49. Defendants contend this holding implies that under
no circumstances may a court decide the merits of a case

before passing on the issue of class certification.
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While some courts have indeed required that class
certification precede a determination of the merits,”” it 1is
apparent that any right to such a procedure can be waived,
either expresslylz‘ or fmpliedly.13 We have no difficulty
finding a waiver undet the facts of this case. The plain—
tiffs diligently sought adjudication of the <class action
issues by twice moving for certification. The defendants
initiated summary judgment proceedings while -plaintiffs”
second motion for <certification of the class action was

pending. Under these circumstances, the trial court did not

err in ruling on the merits and then certifying the class.

B. Did the Trial Court Err in Findir i
that the Named Plaintiffs Provided
Adequate Representation for the
Class?

Civil Rule 23(a)(4) provides that a class action

can be maintained only if "the representative parties will

11. Parity v. Liberty Loan Corp., 523 F.2d 349,
353-514 (7th Cir. 1975) .; Home Savings & Loan Ass"n v.
Superior Court, 117 Cal. Rptr. 485 (App. 1974).

12. Colwell Co. v. Superior Court, 123 Cal. Rptr.
228, 230 (App-. 1975); Katz v. Carte Blanche Corp., 496 F.2d
747, 762 (3d Cir. 1974) (en banc), cert, denied, 419 U.S.
885, 42 L. Ed. 2d 125 (1975).

13. Civil Serv. Emp. Ins. Co. V. Superior Court,
584 P.2d 497, 502-04 (Cal. 1978 ); Peritz, 523 F.2d at 354
n.4; 3B J. Moore, supra note 8, M 23.50, at 23-425 to
23-428.
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fairly _and adequately protect the interests of the class."
The defendants contend that the plaintiffs could not provide
adequate representation for the class because they had
interests antagonistic to other members of the class.

First, the determination of the adequacy of repre—
sentation in a class action is a question of fact. Guerine
v. J & W Investment, 1Inc., 544 F.2d 863, 864 (5th Cir.
1977); 7 C. Wright & A. Miller, Federal Practice and Proce—
dure & 1765, at 622-23 (1972), As a question of fact, the
trial court®s finding will not be reversed unless clearly
erroneous; in other words the trial court will not be
reversed unless, in light of the whole record, it can be
said with a definite and firm conviction that the trial
Judf e was clearly mistaken. Alaska Foods, 1Inc. v. American
Mfrs. Mut. 1Ins. Co.; 482 P.2d 842, 848 (Alaska 1971).

Second, in order to bar a suit, the antagonism
"must be as to the subject matter of the suit.” Berman v.
NI -ragansett Racing Ass"n, 414 F._.2d 311, 317 (1st Cir.
1969), cert, denied, 396 U.S. 1037, 24 L. Ed. 2d 681 (1970);
7 C. Wright & A. Miller,- supra, 81768, at 639; 3B J. Moore,
supra note 8, 1 23.07(3], at 23-237.

Third, it should be noted that in a suit to strike
down a statute as unconstitutional, the requirement of
adequate representation loses vitality. The effect of a

finding of wunconstitutionality will affect everyone, not
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just the parties

before the court. "Thus, even 1if (&]

plaintiff i1s not a proper representative in the traditional

sense, striking a

class claim will not effectivelychange

the end result if the party successfully proceeds on an

individual basis.”
at 664. See also
23-299 n.15. In
that 4he named

expenses of the

7 C. Wright & A. Miller, supra, 81771,

3B J. Moore, supra note 8, U 23.40[3], at

the present case, this would simply mean

plaintiffs would be Dburdened with the

suit without reimbursement from a class

recovery. The effect of the action on the defendants and

the rest of the
brought as a class
Finally,
to have a statute
two sides to the
tional or it 1is

inherent conflicts

class is the same whether the suit is
or as an individual action.

it should be noted that in a suit seeking
declared unconstitutional, there are only

argument; either the statute 1is constitu—

not. In such a case where there are no

inter se among class members (such as

rights to differing shares in a limited fund), the interests

of class members
stitutional. attack
the defendants.

In the
clearly erroneous
to be adequate.

that most of the

antagonistic to the representatives®™ con-—

will usually be adequately represented by

present case, the trial court was not
in finding the representation of the class
First, the majof antagonism <claimed was

fishermen in the region had supported, by

-32-



their votes, mandatory assessments. Since the basis of this

suit is the seeking of a declaration of the constitution—

ality of a statute, therights of all class members are
affected in the same, way, whether or not 1t is brought as
class action. Moreover, the defendant associations and the

state have vigorously opposed the constitutional attack of
the plaintiffs and have thereby necessarily represented the
interests of antagonistic class members to have the statute

declared constitutional.

V. DID TIE TRIAL COURT ERR IN FINDING
THE DOCTRINE OF LACHES INAPPLIC—
ABLE?

The trial court held that the doctrine of laches
was inapplicable on tne facts of the present case. on
appeal the defendants have contested this finding and both
sides have extensively argued the traditional element?, of
laches, unreasonable delay and resulting prejudice.
However, the discussion of the elements of laches is irrele—
vant since laches is simply inapplicable to any of the
remedies sought in this case.

The suit seeks three basic forms of relief.
First, a refund of all assessments paid under the statute 1is
sought on a common count. Since th;s is a general ass ™psit

common-law cause of action for the refund of taxes wrongly
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paid, the six-year statute of Ilimitations contained 1in AS
09.10.050(3) would apply to this action at law. State v.
Wakefield Fisheries, 1Inc., 495 P.2d 166, 172 (Alaska 1972).
The other two types of relief sought, a declaratory judgment
and a permanent injunction, are prospective 1in application
and seek to prevent future threatened harm. A laches
analysis is simply 1inappropriate, since each new assessment

would give rise to a new cause of action.

Vi. DID TEE COURT ERR IN FINDING THE
DOCTRINE OF EXHAUSTION OF ADMINIS—
TRATIVE REMEDIES [INAPPLICABLE?

The trial court was correct in holding inapplic—
able the doctrine requiring the exhaustion of administrative
remedies before setting relief 1in the superior court. See
Davis, Administrative Law Treatise 820.04 (lst ed. 195hb).
This was not an administrative adjudicatory proceeding which
had various routes of administrative appeal. Rather, the
implementation 0" the salmon assessment was administrative
legislative action not subject to appeal. The only action
which the fishermen could take in the administrative process
was to vote 1in the election on a proposed assessment. There
simply were no administrative remedies to exhaust.

The judgment of the superior court 1is AFFIRMED in

all respects.
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