


A c t o f M arch  25, 1964, P ub . L. N o. y e a rs ” fo r  "five y e a rs ” in th e  first 
8 6 ^ 8 9 ,-7 8  S ta t. 169, su b s titu te d  “ ten  sen tence.

( i)  AH g r a n t s  m a d e  o r  c o n f irm e d  u n d e r  t h i s  A c t  s h a l l  in c lu d e  
m in e r a l d e p o s it s . T h e  g r a n t s  o f  m in e r a l la n d s  to 

M ineral land s t a t e  o f  A la s k a  u n d e r  s u b s e c t io n s  (a) and
g ran ts ‘ (b) o f  t h i s  s e c t io n  a r e  m a d e  upo n  th e  e xp re ss
c o n d it io n s  t h a t  a l l  s a le s , g r a n t s ,  d e e d s , o r  p a te n t s  f o r  a n y  o f  the 
m in e r a l la n d s  so  g r a n te d  s h a l l b e  s u b je c t  to  a n d  c o n ta in  a  re s e r v a ­
t io n  to  th e  S ta te  o f  a l l  o f  th e  m in e r a ls  in  th e  la n d s  so so ld , g ra n te d , 
d e e d ed , o r  p a te n te d , to g e th e r  w i th  th e  r i g h t  to  p ro sp e c t fo r ,  m ine , 
a n d  rem o v e  th e  sam e . M in e r a l d e p o s it s  in  s u c h  la n d s  s h a l l b e  s u b je c t  
to  le a se  b y  th e  S ta te  a s  th e  S ta te  le g is la t u r e  m a y  d i r e c t :  Provided, 
T h a t  a n y  la n d s  o r  m in e r a ls  h e r e a f t e r  d isp o se d  o f  c o n t r a r y  to  the 
p ro v is io n s  o f  t h i s  s e c t io n  s h a l l b e  fo r f e i t e d  to  th e  U n ite d  S ta te s  by 
a p p ro p r ia te  p ro c e e d in g s  in s t i t u t e d  b y  th e  A t to r n e y  G e n e ra l fo r 
th a t  p u rp o se  in  th e  U n ite d  S ta te s  D i s t r i c t  C o u r t f o r  th e  D i s t r i c t  of 
A la s k a .

( j)  T h e  s c h o o ls  a n d  co lle g e s  p ro v id e d  fo r  in  t h i s  A c t  s h a l l fo r ­
e v e r  r e m a in  u n d e r  th e  e x c lu s iv e  c o n t ro l o f  the 

Schools and S ta te , o r  i t s  g o v e rn m e n ta l s u b d iv is io n s ,  a n d  no
c0 °Bes' p a r t  o f  th e  p ro c e e d s  a r i s in g  f r o m  th e  s a le  o r d is ­
p o sa l o f  a n y  la n d s  g r a n te d  h e re in  f o r  e d u c a t io n a l p u rp o se s  sh a ll 
be  u se d  f o r  th e  s u p p o r t  o* a n y  s e c t a r ia n  o r  d e n o m in a t io n a l schoo l, 
c o lle g e , o r  u n iv e r s i t y .

(k )  G r a n t s  p r e v io u s ly  m ad e  to  th e  T e r r i t o r y  o f A la s k a  a re  he re ­
b y  co n f irm e d  a n d  t r a n s f e r r e d  to  th e  S ta te  of 

C onfirm ation A la s k a  upon i t s  a d m is s io n . E f f e c t iv e  up o n  th e  ad-
o g r n n u  m is s io n  o f  th e  S ta te  o f  A la s k a  in to  th e  U n ion ,
se c t io n  1 o f  th e  A c t  o f M a rc h  4, 1915 (38 S ta t .  1214; 48 U . S . C ., sec. 
353), a s  am e n d e d , a n d  th e  la s t  se n te n c e  o f  se c t io n  35 o f th e  A c t of 
F e b r u a r y  25, 1920 (41 S ta t .  450; 30 U . S . C ., se c . 191), a s  am ended , 

a re  re p e a le d  an d  :*11 la n d s  th e r e in  r e s e r v e d  under 
Repen s ' th e  p ro v is io n s  o f  s e c t io n  1 a s  o f  th e  d a te  o f  th is
A c t  s h a l l ,  u p o n  th e  a d m is s io n  o f  s a id  S ta te  in to  th e  U n io n , be 
g r a n te d  to  s a id  S ta te  fo r  th e  p u rp o se s  fo r  w h ic h  th e y  w e re  re­
s e r v e d  ; b u t  s u c h  re p e a l s h a l l n o t a f fe c t  a n y  o u t s ta n d in g , le a s e , per­
m it , l ic e n se , o r  c o n t r a c t  is s u e d  u n d e r  s a id  se c t io n  1, a s  am ended , 
o r  a n y  r i g h t s  o r  p o w e r s  w i th  r e s p e c t to  s u c h  le a s e , p e rm it , licen se , 
o r c o n t r a c t , a n d  s h a l l n o t a f fe c t  th e  d is p o s it io n  o f  th e  p ro cee d s or 
in com e  d e r iv e d  p r io r  to  su c h  re p e a l f r o m  a n y  la n d s  r e s e r v e d  unde r 
s a id  se c t io n  1, a s  am e n d e d , o r  d e r iv e d  t h e r e a f t e r  f r o m  a n y  d ispo ­
s i t io n  o f  th e  r e s e r v e d  la n d s  o r  an  in te r e s t  th e r e in  m a d e  p r io r  t t r  
s u c h  re p e a l. .

C ross re fe ren ce .— Sec note to  AS lands —T h e g ra n ts  by the  federal •
88 06.180 -  gove1 nm en t of school and  university

P roviso  as  to  g ra n ts  of School nnd In n d , and m ental hea lth  lands were
u n iv e rs ity  lands an d  m en ta l health  co r Irm ed and tra n s fe r re d  to tb«

100 A la s k a  S t a t u t e s  :

State olf A laska upon its  adi 
to the Union under th is  aubi 
« itb  the ex p ress  proviso the

(1) T he  g r a n t s  p ro v id e  
g ra n t o f la n d  f o r  p u rp o se  
m ents m ad e  to  n ew  S ta te s  
of S ep tem b e r 4, 1841 (5 S 
2378 an d  2379 o f  th e  R ev i 
in lie u  o f th e  sw a m p la n d  
1850 ( 9 S ta t . 520), a n d  i 
U. S. C., se c . 982), a n d  in  
fo r each S e n a to r  a n d  R ep  
o f J u ly  2, 1862, a s  am en t 
308), w h ic h  g r a n t s  a r e  hi 
o f A la sk a .

(m ) T h e  S u b m e rg e d  L; 
th ird  C on g re ss , f i r s t  se ss ic  
app lic a b le  to  th e  S ta te  o 
S ta te  s h a l l h a v e  th e  sam i 
S ta te s th e re u n d e r .

A laska’s ow nersh ip  of t 
Mimr as o th e r s ta te s .— By t! 
w tio n , A laska was given tl 
ownership of tidelands am 
beneath navigab le w a ters  n 
• u tc s  of the U nion. S ta te  
Indus., Inc., Sup, C t. Op.
I File No. 477), 397 P.2d 280 
City of Jun eau  v. Cropley, 
Op. No. 415 (F ile  No. 752), . 
J1 (19C71.

S ec 7. U pon  e n ac tm e i 
P re s id e n t o f  th e  U n ite d  S 
3, 1958, to  c e r t i f y  su ch  
A la sk a . T h e re u p o n  th e  G 
3. 1958, an d  n o t la t e r  th  
m ation  fo r  th e  e le c t io n s  

e le c t iv e  office*. u n d  in  
tir»n o f th e  p ro p o s e 1. S tt 
•hall in  a n y  e v e n t in c l id  
C ongre ss .

S ec . 8. (a )  T h e  p roc 
q u ire d  b y  se c t io n  7 s h a l l 
P r im a ry  e le c t io n  a n d  a j 
Jo be fix ed  b y  th e  G o ve r i 
Tha t th e  g e n e ra l e le c t io  

D ecem be r 1, 1958,
*° k* e le c te d  a s  p ro v id i

Ala s



100 A l a s k a  S ta tu tes

A c t o f M arch  25, 1964, P ub. L . No. 
88-289, 78 S ta t. 169, su b s titu te d  " te n

years" for “five years” in the .first 
sentence. vJ!

( i)  A l l  g r a n t s  m a d e  o r  c o n f irm e d  u n d e r  t h i s  A c t  s h a l l  in d u d e  
m in e r a l d e p o s it s . T h e  g r a n t s  o f  m in e r a l la n d s  to 

M inera l lan d  ^ e  s t a t e  o f  A la s k a  u n d e r  s u b s e c t io n s  (a)erants *(b )  o f  t h i s  s e c t io n  a r e  m a d e  u p o n  th e  expiress 
c o n d it io n s  t h a t  a l l s a le s , g r a n t s ,  d e e d s , o r  p a te n t s  f o r  a n y  o f  the 
m in e r a l la n d s  so  g r a n te d  s h a l l b e  s u b je c t  to  a n d  c o n ta in  a  r e s e r v a ­
t io n  to  th e  S ta te  o f  a l l  o f  th e  m in e r a ls  in  th e  la n d s  so  so ld , g ra n te d , 
d e e d e d , o r  p a te n te d , to g e th e r  w i t h  th e  r i g h t  to  p ro sp e c t f o r ,  m ine , 
a n d  rem o v e  th e  sam e . M in e r a l d e p o s it s  in  s u c h  la n d s  s h a l l  b e  s u b je c t  
to  le a s e  b y  th e  S ta t e \ a s tR F b ta t e  le g is la t u r e  m a v  d i r e c t  3 Provided, 
T h a t  a n y  la n d s  o r m in e r a ls  h e r e a f t e r  d is p o se d  o f  c o n t r a r y  to  the 
p r o v is io n s  o f  t h i s  s e c t io n  s h a l l b e  f o r f e i t e d  to  th e  U n it e d  S ta te s  by 
a p p ro p r ia te  p ro c e e d in g s  in s t i t u t e d  b y  th e  A t t o r n e y  G e n e ra l fo r 
t h a t  p u rp o s e  in  th e  U n ite d  S ta te s  D i s t r i c t  C o u r t  f o r  th e  D i s t r i c t  o f 
A la s k a .

( j )  T h e  sch o o ls  a n d  c o lle g e s  p r o v id e d  f o r  in  t h i s  A c t  s h a l l  fo r ­
e v e r  r e m a in  u n d e r  th e  e x c lu s iv e  c o n t ro l o f  the 

S chools an d  S ta te , o r  i t s  g o v e rn m e n ta l s u b d iv i s io n s ,  a n d  no
p a r t  o f  th e  p ro c e e d s  a r i s in g  f r o m  th e  s a le  o r  d is ­

p o sa l o f  a n y  la n d s  g r a n te d  h e re in  f o r  e d u c a t io n a l p u rp o s e s  sh a ll 
b e  u se d  f o r  th e  sup p o r', o f  a n y  s e c t a r ia n  o r  d e n o m in a t io n a l schoo l, 
c o l le g e , o r  u n iv e r s i t y .

( k )  G r a n t s  p r e v io u s ly  m a d e  to  th e  T e r r i t o r y  o f  A la s k a  a r e  he re ­
b y  c o n f irm e d  a n d  t r a n s f e r r e d  to  th e  S ta te  o f 
A la s k a  upon  i t s  a d m is s io n . E f f e c t iv e  u p o n  th e  ad ­
m is s io n  o f  th e  S tn te  o f  A la s k a  in to  th e  U n ion ,

s e c t io n  1 o f  th e  A c t  o f  M a rc h  4, 1915 (38 S ta t . 1214 ; 48 U . S . C ., sec.
353), a s  am en d e d , a n d  th e  la s t  s e n te n c e  o f  s e c t io n  35 o f  th e  A c t  o f
F e b r u a r y  25, 1920 (41 S ta t . 450; 30 U . S . C ., s e c . 191), a s  am ended , 

a r e  re p e a le d  a n d  a l l  la n d s  th e r e in  r e s e r v e d  u n d e r 
th e  p ro v is io n s  o f  se c t io n  1 a s  o f  th e  d a te  o f  th is  

A c t  s h a l l ,  upon  th e  a d m is s io n  o f  s a id  S ta te  in to  th e  U n io n , be 
g r a n te d  to  s a id  S ta te  fo r  th e  p u rp o s e s  fo r  w h ic h  th e y  w e re  re- ^ 
s e r v e d ;  b u t  su c h  re p e a l s h a l l n o t a f f e c t  a n y  o u t s t a n d in g  le n se , p e r­
m it ,  l ic e n s e , o r  c o n t r a c t  is s u e d  u n d e r  s a id  se c t io n  1, a s  am ended , 
o r  a n y  r i g h t s  o r  p o w e rs  w i t h  r e s p e c t  to  su c h  le a s e , p e rm it ,  lic e n se , 
o r  c o n t r a c t ,  a n d  s h a l l n o t a f fe c t  th e  d is p o s i t io n  o f  th e  p ro c e e d s  or 
in com e  d e r iv e d  p r io r  to  su c h  re p e a l f r o m  a n y  la n d s  r e s e r v e d  u n d e r 
s a id  se c t io n  1, a s  am e n d e d , o r  d e r iv e d  t h e r e a f t e r  f r o m  a n y  dispo- 
s i t io n  o f th e  r e s e r v e d  la n d s  o r  an  in t e r e s t  th e r e in  m a d e  p r io r  to 
s u c h  re p e a l.

C rons re fe ren ce .—See note to  AS lan d s .—T he g ru n ts  by the  fed era l.^
S8.05.180 g o vernm en t o f  school nnd un iversity

P ro v iso  ns to g ra n ts  of school nnd Innds and  m en ta l h e a lth  lands were 
u n iv e rs ity  lands nnd m entnl hea lth  confirm ed an d  tra n s fe r re d  to  the

C onfirm ation  
o f g ra n ts .

R epeals . $

• v\



Proposed Amendments or Committee Substitute for SB 732

Page 1, line 16 after the word "and" adding the language 

"believes-’ that it satisfies the requirements of"

Page 2, line 8, after "tion." add the language "in the case of 

conflicting claims the commissioner may, but is not required to,

, , i/~y r
adjudicate the conflict." '

Page 2, line 10 delete "immediate in accordance w i t h  AS 01.10.070(e)

end insert "January 1, 1983" in its place. n/y\ )

IJt/T1'

Page 2, line 11 add a new sub/section:

"The provisions of this section do not apply to a production 

license for mineral extraction issued under AS 38.05.207."
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Introduced: 2/9/82 
Referred: Resources and 

Finance

j 1 IN THE SENATE BY THE RESOURCES COMMITTEE

2 SENATE BILL NO. 732

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 TWELFTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to issuance of production licenses for

‘ _ 7 mineral extraction from state land; and providing for

8 an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. PURPOSE. The purpose of sec. 2 of this Act i- to require a

11 locator or lessee of locatable mineral deposits on state land to obtain a

12 license from the Department of Natural Resources authorizing production from

13 that land. This requirement applies to all existing and future raining opera­

14 tions on state land. The legislature finds that the requirement is consistent

15
#1

16

with the provisions of art. VIII, sec. 11 of the Constitution of the State of 
believes that it satisfies the requirements of 

Alaska and^scsc. 6 (i) of the Alaska Statehood Act (P.L. 85-508).

17 * Sec. 2. AS 38.05 is amended by adding a new section to read:

! 18 Sec. 38.05.207. PRODUCTION LICENSE. (a) An application for a

19 production license mast be filed with the commissioner when a locator of

20 a mining claim under AS 38.05.195 or a lessee of a mining location under

21 AS 38.05.205 is prepared to produce minerals for sale in commercial

22 quantities. The application shall state under oath the location of the

23 land and ownership of the mineral deposits involved in the mining opera­

24 tion and the date production began or is expected to begin. Upon receipt

25 %
of an application, the commissioner shall publish in a paper of general

26 circulation in the area of the location notice of the application and

27 notice that a production license will be issued. The notice may be

28 combined with notices of other applications either in the same general

29 area or statewide. Pending completion of this public notice requirement

-1- SB 732
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and issuance of the production license, the locator or lessee has the 

right to produce minerals from the property.

(b) If the commissioner determines under AS 38.05.185(b) that a 

locator or lessee has complied as nearly as possible under the circum­

stances of the case with the provisions of AS 38.05.185 - 38.05.280 and 

that no conflicting rights are asserted by a.ay other person, the commis­

sioner shall issue a transferable production license for mineral extrac-
^  '"ase °/ conflicting claims, the cpnmissluuer m v  but is not required to, 
tion.A The production license serves as the certification of the comnusiT^ ’

adjudicate the conflict.
sioner fov: the tax exemption under AS 43.65.010(b).

7f  Sec..#. This Act takes effect ttwsttSdtarfftyirtnraccordance-with-AS— -
/

e^Otc). January 1, 1983

. xfhe- -provisions -of- this- -sectiorr do not-apply- to -a- production licens"̂  

for- mineral- extraction -i-ssued- under As-38\‘057207~.

Sec. 3. AS 38.05.345 is amended by adding a new sub-section:

(h) The provisions of this section do not tpply to a 

production license for mineral extraction issued under 

AS 38.05.207.

\ k

-2- SB 732
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Introduced: 2/9/82
Referred: Resources and

Finance

IN THE SENATE BY THE RESOURCES COMMITTEE

SENATE BILL NO. 732 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to issuance of production licenses for

mineral extraction from state land; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Sectian 1. PURPOSE. The purpose of sec. 2 of this Act is to require a

locator or lessee of locatable mineral deposits on state land to obtain a 

license from the Department of Natural Resources authorizing production from 

that land. This requirement applies to all existing and future mining opera­

tions on sfte land. The legislature finds that the requirement is consistent 

with the provisions of art. VIII, sec. 11 of the Constitution of the State of
LpCI - { . i x - o s  , j f ‘ j of

Alaska and^ec. 6 (i) of the Alaska Statehood Act (P.L. 85-508).

* Sec. 2. AS 38.05 is amended by adding a new section to read:

Sea. 38.05.207. PRODUCTION LICENSE. (a) An application for a

production license must be filed with the commissioner when a locator of 

a mining claim under AS 38.05.195 or a lessee of p  mining location under 

AS 38.05.205 is prepared to produce minerals for sale in commercial 

quantities. The application shall state under oath the location of the 

land and ownership of the mineral deposits involved in the mining opera­

tion and the date production began or is expected to begin. Upon receipt 
%

of an application, the commissioner shall publish in a paper of general 

circulation in the area of the location notice of the application and 

notice taat a production license w..ll be issued. The notice may be 

combined with notices of other applications either in the same general 

area or statewide. Pending completion of this public notice requirement

-1- SB 732
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and issuance of the production license, the locator or lessee has the 

right to produce minerals from the property.

(b) If the commissioner determines under AS 38.05.185(b) that a 

locator or lessee has complied as nearly as possible under the circum­

stances of the case with the provisions of AS 38.05.185 - 38.05.280 and 

that no conflicting rights are asserted by any other person, the commis- 

sioner_shall issue a transferable production license for mineral extrac- 

tionsvThe production license serves as the certification of the commis­

sioner for the tax exemption under AS 43.65.010(b).

* Sec. 3. This Act takes effect ianftdiatc-ly in 'accordance with AG Ol.lOr- 

L0 7-Q-('O)-.

^ 2 - \ V e ^  ! i ( J r i c j a *

" f e .  C
)

> O l M l  S S ' O A M ^  I { lAO-j-

r e -j M  • f ~ t A  - f o  ^ a  ; C J ^  

C c w f  I I'crf-,

-2- SB 732
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DEPARTMENT OF NATURAL R E SOU R CE S

OFFICE OF THE COMMISSIOHER

JAY S. HAMMOND, GOVERNOR

POUCH M
JUNEAU . A L A S K A  99811  
PHONE:

PROPOSED AMENDMENT TO SB 732 —  PRODUCTION LICENSES FOR MINERAL EXTRACTION

(This should probably be section 3 of the bill as currently written, with 
the existing section 3 renumbered to 4.)

A  new/iection is added to AS 38.05.345 to read:

"(h) The provisions of this section do not apply to a production license 

for mineral extraction issued under AS 38.05.207."

Rationale:

The issuance of a production license would be a "sale, lease or disposal 
of an interest in state land" under (a)(3) of AS 38.05.345. Since streamlined 
public notice procedures are already contained in Section 2 of SB 732, the 
more extensive requirements of .345 should not apply.
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Dear Bob:

I am writing on behalf of the Alaska Miners 
Association to offer comments in response to your draf't'"' 
legal opinion dated August 18, 1S80, relating to certain 
aspects of mining law. As I understand it, the opinion 
project developed as a response to a November 9, 1979 
opinion request from the Department of Natural Resources.
The opinion request itself addressed various issues relating 
to the status undei state and federal mining laws of lands 
in the interim between state selection and tentative 
approval. In che course of your work on that subject,^ the 
scope of your inquiry was broadened to include various-' 
questions relating to subsection 6(i) of the Alaska State­
hood Act. The draft opinion's treatment of those 6(i ) 
questions is the only part of the opinion I wish to discuss 
in this letter.

It is not my purpose to advocate any particular 
legal interpretation of subsection 6(i) on behalf of the 
Alaska Miners Association or any of its members. Instead, 
this letter is intended to contribute some ideas for con­
sideration in your further work on this project. The letter 
clo: .3 with some comments regarding the practical implica­
tions of publishing a formal opinion on the subject.
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Statehood act- reaas as follows:
(i) o f  S e c t i o n  6 o f  t h e  A l a s k a

a.

(i) All grants made or confirmed under 
this Act shall include mineral deposits. 
The grants of mineral lands to the State 
of Alaska under subsections (a) and (b) 
of this section are made upon the 
express condition that all sales, 
grants, deeds, or patents for any of the 
mineral lands so granted shall be 
subject to and contain a reservation to 
the State of all of the minerals in the 
lands so sold, granted, deeded, or 
patented, together with the right to 
prospec-i for, mine, and remove the same. 
Mineral deposits in such lands shall be 
subject to lease by t’ a State as the 
State legislature may direct: Provided,
That any lands or minerals hereafter 
disposed of contrary to the provisions 
of this section shall be forfeited to 
the United States by appropriate 
proceedi’.gs instituted by the 
Attorney General for that purpose in the 
United Ctates District Court for the 
District of Alaska.

Before discussing specific interpretation issues 
which seem to be presented by subsection 6(i), let me make 
two general observations. First, I think it is important to

—  There is an error in the versio:. of subsection 6 (i ) 
which appears in the Michie Publishing Co. edition of the 
Alaska Statutes. The second sentence of the original Act 
refers to only a single "express condition" (see, 72 Stat. 
342), not to multiple "express conditions^", as it appears in 
Michie. This typographical error could lead one to assume 
incorrectly that there are two different conditions imposed 
by the subsection —  the required "reservation" requirement 
in the second sentence and the "subject to lease" requirement 
in the third sentence. (See, pp. 10-13).
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bear in mind that there are three separate provisions~6f 
subsection 6 (i ) which are subject to varying inter- ■*. 
pretations. The first is the so-called "mineral alienation 
condition," which is set forth in the second sentence of the 
subsection. This imposes an "express condition" that all 
grants by the United States to the State of Alaska of 
"mineral lands" under subsections 6(a) and (b) must contain 
a certain reservation of minerals. It is this provision of 
subsection 6(i) which was at issue in the Cook Inlet Land 
Exchange litigation. S e e , State v. L e w i s , 559 P . 2d 630 
(Alaska 1977). The second controversial provision of sub­
section 6(i) appears in the third sentence of the 
subsection, wherein it is provided that "mineral deposits in 
such lands shall be subject to lease by the State as the 
State legislature may direct." The third provision which is 
susceptible of conflicting interpretations is the proviso at 
the en . of the subsection relating to forfeiture of "lands 
or mir irals hereafter disposed of contrary to the provisions 
of t.,ii section."

Each of these three provisions in the subsection 
presents its own distinct problems of interpretation. In 
certain respects each one ii. "ambiguous." That is to say, 
each is subject to at least two reasonable alternative 
interpretations. The Tugust 18 draft opinion draws exclusively 
upon legislative history as the sole source of guidance in 
attempting to resolve these ambiguities. I believe it is 
fair to say that the legislative history cited in the draft 
opinion reflects either misunderstanding or disinterest on 
the part of the parties involved as to the specific issues 
addressed in the draft opinion regarding the applicability 
and substantive content of subsection 6(i). Only a few 
people seen to have been aware that the provision. had_been ; 
inserted into the Statehood bills; and, of them, there does 
not seem to be even one who recognized that its antecedent 
was the School Lands Act of 1927 (43 U.S.C. §870(b)). The 
only issues which were clearly framed in the discuss:ons 
were (1) whether mineral interests (be they claims or leases) 
would be allowed to go to patent, and (2) whether mineral 
character determinations would be allowed to hold up the 
land selection adjudication process. The legislative record 
fails to disclose any coherent dialogue on the specific 
questions addressed in the draft opinion.

With inconclusive legislative history, we would 
expect a court to turn to the orher conventional sources of 
statutory interpretation for additional aid in resolving 
literal ambiguities in the statute. The draft opinion 
contains no discussion of federal administrative practice "
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under either the School Lands Act of 1927 or the Statehood 
Act itself. Nor does it examine the issues from the prac- i 
tical standpoint, taking into account the actual impact 
which differing interpretations would have upon today's 
public land administration or private mining activities, 
also omits mention of the federal constitutional problems 
presented by certain of the alternative interpretations, 
would certainly urge that those dimensions of the problem be 
explored fully in the course of your work.

As is explained in the draft opinion, there are 
two alternative methods available under the Alaska Land Act 
for the acquisition of rights to mine for and extract locat- 
able minerals. The first is the mining claim authorized 
under AS 38. 05. 195. This method, patterned after the *• 
federal procedure under the Mining Law of 1872, was intro 
duced to Alaska law in Territorial days. The second of 
these methods is the mining lease or so-called "leasehold 
location" authorized under AS 38.05.205. Thestr 
cedures both follow the state constitutional dictate that 
"discovery and appropriation shall be the basis for estab 
lishing a right" in loca'table minerals. Alaska 
Constitution, Art. VIII, § 11.—

Generally speaking (that is, except in respect 
certain categories of land which are restricted to the 
leasehold location method only), state law gives the miner a 
choice as to which of these two procedures he will follow. 
Historically, mir>rs have chosen to proceed under 
section 195 (mining claim) rather than under section 205 
(leasehold location). It is my understanding that the 
Division of Lands has never even had an occasion to adopt a 
leasehold location form or, though applications have been 
filed, to act upon any application for a lease under 
Section 205.

—  In the Preamble of the Alaska Statehood Act, Congress 
expressly "accepted, ratified, and confirmed" the Alaska 
Constitution. This represents a determination by Congress 
that the state constitution's provisions on mining law., are 
consistent with subsection 6(i) of the Statehood Act." Those 
state and federal laws should therefore be read in pari 
m a t e r i a .
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The hypothesis which your office is now studying 
is that the acquisition of third-party interests in locfat- 
able minerals in certain state lands (specifically, those 
acquired by the State under subsections 6(a) or 6(b) of the 
Statehood Act) by the mining claim procedure authorized by 
AS 38.05.195 is a violation of subsection 6(i ) of the State­
hood Act. This hypothesis would appear to rest upon three 
p r e m i s e s :

(1) That the third sentence of subsection 6(i ) 
("Mineral deposits in such lands shall be subject 
to lease by the State as the State legislature may 
direct") constitutes a prohibition of the mining 
claim method under AS 38.05.195, with respect to 
the lands to which that provision of the statute 
applies.

(2) That the term "such lands" (the reference 
employed to establish the range of that third 
sentence's application) encompasses all of the 
"mineral lands" which are the subject of the 
mineral alienation condition set forth in the 
second sentence of subsection 6(i).

(3) That the term "mineral lands," as used in the 
"mineral alienation condition" in the second 
sentence of subsection 6(i), encompasses all lands 
obtained by the State under subsection 6(a) or 
(b).

Complicated questions exist regarding the validity of each 
of those three premises. I will discuss these questions in 
the following portion of this letter.

THE "MINERAL LANDS" ISSUE

In the Cook Inlet Land Exchange litigation, the 
meaning of the term "mineral lands" in the second sentence 
of subsection 6(i ) was at issue. As I am sure you know, the 
State took the position in its Supreme Court brief that 
"mineral lands" is a term of art in federal public land law 
referring to lands known to be "chiefly valuable" f o r \com- 
mercial mineral production at the time of their grant 'to the 
State. (Rather than rehashing the State's argument on this 
point here, I have enclosed a copy of pp. 40 through 46 of 
the State's August 16, 1976 brief on the issue. You may 
also wish to refer to the brief filed in the U.S. Supreme 
Court in the c a s e . )
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In the August draft opinion, you seem to concur 
with this analysis insofar as it relates to the intended 
meaning of the "mineral alienation condition" contained in 
the School Lands Act of 1927. However, the legislative 
history of the Alaska Statehood Act evidently leads you to 
.suspect that Congress intended to treat Alaska differently 
on this issue. As I understand it, this is based upon the 
following circumstances: The original subsection 6 (i )
proposal which was included in the Senate committee's 1954 
bill had included a final sentence requiring that the 
mineral character of state-selected lands would be deter­
mined by the Department of the Interior at the time patent 
issued, in order to foreclose any future doubt as to the 
applicability vel non of the mineral alienation condition.
In early 1955 the House deleted this final sentence from the 
subsection. Your research shows that this change was 
probably made at the request of the Governor of the Ter­
ritory of Alaska, who expressed concern that requiring 
mineral character determinations during the selection adjudi­
cation process would retard the speedy transfer of federal 
lands to the new state. A House committee report on the 
1955 House bill, which deleted the sentence requiring 
mineral character determinations at the time of patent, 
contains the statement that the subsection "provides that 
all grants to the state under the Act include mineral 
deposits and requires that all state conveyances of lands 
granted by subsections 6 (a) and 6 (b) (i.e., all selected
lands) shall be subject to a reservation . . . ." This 
description of the applicability of the subsection refers to 
"lands" rather than to "mineral lands." The inference drawn 
from this reference in the 1955 House committee report is 
that the House committee must have decided to alter the 1927 
School Lands Act provision which the Senate had added in 
1954, so as to make that provision applicable to all state- 
selected lands rather than only to those of the state-
selected lands which were "mineral lands."

This interpretation of what the 1955 House com­
mittee intended in its version of subsection 6 (i ) raises 
several questions. In the first place, it violates the 
paramount rule of statutory interpretation to the effect 
that statutes are to be interpreted in the manner which 
gives effect to each word and renders none of them super­
fluous or meaningless. City and Borough of Juneau v. 
Thibodea u , 595 P.2d 626, 634 (Alaska 1979). If, as you have
suggested, the 1955 House committee had actually decided
that the subsection 6 (i ) limitations should apply to all 
state-selected lands, not just to "mineral lands" which 
might be selected by the State, then it would have removed
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the limiting adjective "mineral" from the first sentence of 
the subsection. That word becomes entirely superfluous 
under the interpretation which you have proposed.

It is a common occurrence that a legislative 
committee report will conflict in some respect with the 
literal text of the bill to which it refers. Such is almost 
certainly the case in the instance of the ±955 House com­
mittee report. Although the bill refers to "mineral" lands, 
the report refers to "lands" without utilizing that limiting 
adjective. In such a case, it is well established that the 
committee report will be disregarded. U.S. v. Shreveport 
Grain & Elevator Co., 287 U.S. 77, 83 (1932); Pennsylvania 
R. Co. v. Int'l. Coal Mining Co., 230 U.S. 184, 198-199
(1913).

In its discussion of the legislative history, the 
draft opinion draws heavily upon two isolated dialogues 
which took place in House committee hearings held in 1955 
and 1957. Both instances are cited as evidence that the 
committee understood the subsection to apply to all state- 
selected lands rather than only to "mineral lands" within 
the meaning of the School Lands Act of 1927. I question 
whether either dialogue fairly supports this view.

The first of these two committee discussions 
involves Bob Bartlett's representation to the House com­
mittee that the Territorial Governor had suggested elimina­
tion of the final sentence of the Senate's proposal. That 
was the provision requiring mineral character determinations 
at the time of patent. The Governor's reported concern 
about this mineral character determination provision related 
to the red tape which would be involved in making mineral 
character determinations prior to patenting to the State. 
According to the Bartlett statement quoted in the draft 
opinion, territorial officials were "apprehensive about the 
rapidity with which lands would move to the new State if the 
requirement remained in that the mineral character of all 
land would have to be determined i advance." Although 
mineral character determinations would probably be necessary 
to establish which lands would be subject to the sub­
section's mineral alienation condition, the Territory ^appar­
ently preferred that the new State be given the flexibility 
either to advance them or defer them as necessary. This 
would eliminate unnecessary delays in the state selection 
adjudication process, and it would accord Alaska car-vi
treatment in that respect as the other public land states 
under the School Land Act of 1927.
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The draft opinion reads much more into Bartlett's 
comments on the territorial officials' request for deletion 
of the 1954 Senate bill's provision requiring mineral char­
acter determinations at the time of patent. It surmises 
that the territorial officials wanted to eliminate the 
distinction between "mineral lands" and non-mineral lands 
altogether, ana to treat all state-selected lands as if they 
were "mineral lands." Given the hostility to any form of 
reserved federal control over state lands, which prevailed 
at that time among political leaders in the Territory, this 
supposition is just not credible.

/ The second committee discussion referred to in tht
/draft opinion took place in March of 1957, more than two 
years after the House dropped the Senate's "mineral char­
acter determination" provision and published its confusing 
committee report. In this colloquy, Glenn Franklin of the 
Alaska Miners Association argued against inclusion of sub­
section 6 (i '. I do not see how the discussion bears one way 
or another upon the question of which category of lands 
would be subject to the subsection's restrictions.
Franklin's objection was not addressed to the scope of the 
subsection's applicability. He was deeply concerned about 
the wisdom of prohibiting the alienation of the State's fee 
interest in its minerals. Although his testimony admittedly 
reflects an apprehension on his part that the subsection 
could apply to mining on all state-selected lands, he did 

\^not devote his attention to that question.

Even if Franklin's discussion with the committee 
members in 1957 were taken to reflect, unequivocally, a 
belief on his part that the effect of the 1955 House com­
mittee's revision of the 1954 Senate bill was to expand the 
reach cf the subsection's restrictions from "mineral lands" 
to all lands, that would not materially assist in inter­
preting the provision which was ultimately enacted. "Courts 
have been reluctant to attempt to ascertain legislative 
intent from statements made before a committee when no 
committee report incorporating those statements has been 
prepared and distributed to the legislature." Alaska Public 
Employees Association v. State, 525 P.2d 1217 (Alaska 1974).

In Utah v. Bradley Estates, 223 F.2d 129, 130, 
cert, denied, 350 U.S. 841 (1955), the Tenth Circuit held, 
with reference to the Utah Enabling Act, that the intended 
meaning of its land grant provisions must be viewed "in

- light of the mining laws, in light of the school land indem-
nity law, and in the light of established public policy

\ relating to mineral lands." Likewise, it would be

V.
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reasonable to assume that Congress had the same thing in 
mind in engrafting the 1927 School Lands Act provision upon 
the Alaska Statehood Act as subsection 6(i).

No committee of the Congress ever removed the 
limiting adjective "mineral" from the subsection so as to 
extend the applicability of its :.ineral alienation provision 
to all state lands. Had there been an overt effort to do 

, so, the territorial officials and the Alaska congressional 
delegation would undoubtedly have risen to make a major 

■— political issue of it. A serious constitutional issue would 
be presented under the Equal Footing clause if Congress 
tried to condition Alaska's admisr on to the union in such a 
way, when the.other land grant states were net treated in 
,that manner.—

The conclusion ex* .isses. n the draft opinion is 
grounded entirely upon the 95.'• House committee's deletion 
of the final sentence of the 1954 Senate committee's version .... 
of the subsection. In Trailnooile C o . v. WhirLs, 331 U.S.
40, 61 (1947), the: Supreme Court discredited this manner of 
divining legislative intent "from changes made without 
explanation in committee." It warned that "the inter­
pretation of statutes cannot safely be made to re't upon 
mute intermediate legislative maneuvers." To roe, this 
legislative history argument is contrived. I think it is 
easily overcome..by all of the other f a c tors which must be • 
taken into account in interpreting the statute.—

—  The hypothesis that Congress intended the mineral 
alienation condition to apply to all 6(a) and 6(b) lands is 
dubious for another reason. If Congress had concluded that 
this restriction should not be limited in its application to 
"mineral lands" only, but should apply more broadly, by what 
logic w o u’d Congress have extended it to 6(a) ana 6(b) lands 
only? Would it not also have imposed the restriction on the 
other statehood land grants under Section 6 - such as the 
tide and submerged lands, the University and Mental Health 
?ands, and the special site lands?

4 /
— While there are numerous addition 1 issues raised in 
the draft opinion regarding the reference date for deter­
mination of mineral character and the substantive standards 
and agency procedures which would be utilized in making such 
determinations, I have not addressed them in this letter. 
That can be the subject of further discussion later, if 
necessary.

A »

/
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THE "SUBJECT TO LEASE" ISSUE

Having discussed the issue of what is meant by 
"mineral lands" in the second sentence of subsection 6(i), 
the next issue is whether the reference to "such lands", 
contained in the third sentence, refers to al1 of those 
"mineral lands" or to some subcategory of them. There is 
also a third issue, interrelated to the "such lands" issue, • 
which has not been addressed in the draft opinion: what is
the prohibitory effect, if any, of the statement that 
"mineral deposits in such lands shall be subject to lease by 
the State"? In the draft opinion, it was assumed that
(1) this statement represents a federal prohibition of 
certain kinds of state action, (2) the specific action 
prohibited is any alienation of minerals other than by 
"lease," and (3) alienation under a location system is not 
"leasing." Since the substance of that alleged implied 
prohibition must be taken into account in analyzing the 
interpretative question regarding the "such lands" 
reference, I will deal with that first.

The third sentence of the subsection does not 
literally prohibit anything. It directs that the state 
"shall" make mineral deposits in the subject lands "subject 
to lease." A literal reading of the sentence might lead one 
to believe that Congress wanted to protect the mining 
industry by insisting that these lands be letc open for 
"leasing," and, therefore, that the purpose of the sentence 
is only to prohibit the state from removing them from the 
pool of lands available for private mining activities. 
Alternatively, the sentence might be interpreted to require 
that "leasing" be one of the mechanisms through which these 
lands would be made available for mining development, but 

j  not that it be the only disposal mechanism.

Those interpretations admittedly seem question- 
/  able. For the purpose of this discussion, I will join you

v  in your assumption that the sentence represents an implied
prohibition of all actions not specifically authorized by 

i it.

There are at least two alternative hypotheses as 
to what this "subject to lease" provision was intended'to 
prohibit. One possibility is that it was intended to estab­
lish a second, more restrictive condition, supplementary to 

j the "mineral alienation condition." If the provision is
taken to apply only to a subcategory of mineral lands (i..e. , 
the "such lands" to be discussed below), then this would 
make sense. That is, all mineral lands would be subject to



the "mineral alienation condition," and then certain of 
those mineral lands would, be subject to the second layer of 
restriction, the "subject to lease" prohibition.

The second possibility is that the "subject to 
lease" prohibition was intended to complement and clarify 
the "mineral alienation condition," rather than to supple­
ment it. This interpretation is based on the theory that, 
having first identified the conduct which is prohibited (in 
the second sentence's "mineral alienation condition"), 
Congress then described that which would be permitted. As 
thus interpreted, the two provisions would be congruent in 
the sense that the class of things prohibited by the second 
sentence is identical to the class of things permitted by 
the third sentence. This reading of the statute would make 
sense if the "such lands" reference is assumed to encompass 
all mineral lands.

If the second and third sentences were not con­
gruent (in terms of what the first prohibits and what the 
second permits), and if both of them are interpreted as 
applicable to all "mineral lands," then the second pro­
hibition in effect subsumes the first. The state would not 
only be prohibited from alienating the fee interest in 
"mineral lands" but would also be restricted to disposing of 
them only by "lease." This would render the first condition 
superfluous, because the "lease" constraint v.ould always be 
more restrictive than the mineral alienation condition.

I suggest that the more likely hypothesis is that 
the "subject to lease" provision was intended to be entirely 
congruent with the "mineral alienation condition," in the 
sense that the former authorizes precisely the same range of 
actions that the latter prohibits, no more nor less. What 
was obviously of concern to the Congress when it included 
these restrictions in the School Land Act of 1927 and in the 
Alaska Statehood Act was the necessity that the States 
retain the underlying fee interest in their mineral lands in 
perpetuity. Congress was primarily interested in assuring 
that the states did not dispose of their prope”'y interests 
in the minerals in these lands irrevocably and forever. It 
insisted ti at the states grant no more than a leasehold 
interest in these minerals, so that the minerals would never 
>e owned absolutely by any private party. There is no 
.indication in the legislative history discussed in the draft 
opinion that anyone in Congress had the slightest interest 
in controlling the states' prerogatives to decide which 
disposal methods to employ in creating these "less-than-fee"

M r .  R o b e r t  M a y n a r d
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interests in the rinerals. Its intent was to limit the 
nature of the property interest or estate which the state 
could transfer to a third party, not to dictate the specific 
procedural mechanism which the state might use to effect 
that transfer.

In attempting to divine what Congress might have 
meant in providing that the states make these mineral lands 
"subject to lease", one must also take into account the 
federal constitutional limitations upon the power of Con­
gress to pre-empt state and local decision-making preroga­
tives about how locally owned resources are managed. (A 
jumping-off point for research on this subject is the case 
of Brown v. Environmental Protection Acency, 521 F.2d 827,

; 837-42 (9 Cir. 1975).} The Tenth Amendment imposes a limit
on the ability of Congress to dictate the terms and condi­
tions upon which public lands may be made available by 
states for extractive mineral development. While Congress 
might well have had legitimate federal concerns about the 
extent of private interests which the states might authorize 
in their mineral lands, it is hard to imagine what legi­
timate federal concern there could be in restricting the 
states' powers to decide for themselves which procedures 
would be employed in disposing of such interests as Congress 
might authorize-

The draft opinion makes the tacit assumption that
employing the unpatentable mining claim as a minerals dis­
posal method s inconsistent with the "subject to lease"
requirement. This does not necessarily follow. In the first 
place, the property interest obtained under a "mining claim" 
established pursuant to AS 38.05.195 could be characterized 
as a leasehold interest. Since it can never ripen into a 
patent it is sharply distinguishable from the federal mining 
claim, the latter being a species of fee interest. An 
unpatentable state mining claim bears all of the earmarks of 
a leasehold interest; rathe’: than being a "sale, grant, deed 
or patent," it is much more akin to a lease, license or 
profit a prendre. In fact, from a conceptual standpoint the 
only real difference between the interest held under an 

3 unpatentable mining claim and the interest obtained under a
leasehold location made pursuant to AS 38.05.205 is that the 
former is not reflected in a document signed by the lessee 

I and the lessor. In this respect, it can be compared to the
"lease" interest in state lands available under the original 
"open-to-entry" program in Alaska some /ears ago. In that 
program, an individual would obtain a leasehold interest in 
State lands by staking and filing. This right to use the 
land was referred to as a "lease," and could be converted to
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fee ownership on certain terns and conditions at the elec­
tion of the lessee.

The draft opinion cites the Arizona case of 
Rodgers v. B e r g e r , 103 P . 2d 266 (Ariz. 194C), as if it were 
authority for the preposition that disposal of interests in 
state "mineral lands" under a mining claim procedure would 
violate the "subject to lease" provision contained in the 
School Lands Act .of 1927. Rodgers does not so hold. It 
only notes, in d i c t u m , that mining claims were not allowed 
on Arizona's 1927 "mineral lands". Whether this was due to 
a federal prohibition or an absence of state law authority, 
the opinion does not sey. In Rodgers, the "first and princi­
pal question" was whether federal mining claims located 
prior to the 1927 Act were "valid and subsisting claims."
103 P.2d, at 268. Since they were, the state's purported 
lessee had no title. The applicability or interpretation of 
the 1927 School Lands Act was not in controversy, and no 
issue relating to the propriety of a state law providing for 
unpatentable mining claims on "mineral lands" was presented 
for decision.

In summary, there is good reason to believe that the 
"subject to lease" provision of subsection 6(i ) does not 
impliedly prohibit Alaska's unpatentable mining claim pro­
cedure as a method for the acquisition of leasehold 
J.nterests in "mineral lands" to which it applies. We cannot 
"see how forcing the State to use the leasehold location 
system rather than the mining claim system as the mechanism 
for the creation of third-party interests in minerals in 
state lands would achieve ary of the federal policy objec­
tives which might be attributed' to the subsection.

THE "SUCH LANDS" ISSUE

The third question relates to the identity of the 
lands referred to in the third sentence of the subsection, 
which reads: "Mineral deposits in such lands shall be
subject to lease by the State as the state legislature may 
direct." The draft opinion recognizes that there are two 
alternative interpretations of the "such lands" reference in 
this provision. One interpretation is that it refers to all 
"mineral lands," that is, to the same class of lands as are 
referred to in the preceding sentence. The alternative 
interpretation is that it refers to a subcategory of 
"mineral lands" consisting of those lands with respect to 
which the State or its predecessor in title has disposed of 
an interest, in the surface by "sale, grant, deed, or 
p a t e n t . "
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If the "subject to lease" provision discussed 
earlier in this letter were interpreted as prohibiting the 
disposition of mineral rights by ah unpatentable mining 
claim procedure, then there might have been a reason for 
Congress to apply that "subject to lease" provision to lands 
where the state would only hold the reserved or retained 
federal interest. Allowing the staking of mining claims on 
those lands would be disruptive of the surface owner's use 
and enjoyment of his property rights. Congress might have 
wished to prohibit appropriative forms of mineral disposals 
for such lands, in order to protect the rights of surface 
grantees.

There is a particularly good reason why this might 
have been the intention of Conqress in the original School 
Land Act of 1927. The grant ’.tade by that statute extended 
both to federal lands which had been withheld from the 
states due to their known mineral character, and also to 
those which had theretofore been taken up by the states 
under mistaken assumptions that they were non-mineral.
Thus, for lands granted by the 1927 Act it was possible that 
either the United States or the grantee states might have 
created third-party interests in those lands prior to the 
1927 grant. Thos? third parties, grantees of either the 
federal government or the states, would have been concerned 
about the exposure of their holdings to mineral location 
practices. This could explain the provision for "lease" of 
those mineral interests, if the "subject to lease" provision 
is read in the more restrictive manner. The underlyiig 
premise of this alternative interpretation is that Congress 
imposed the mineral alienation condition in order to protect 
the interests of the states themselves, and then added the 
"subject to lease" requirement (for "such lands" only) to 
protect the interests of private third parties. (This is 
apparently the interpretation which the State of Ala ha has 
accorded to the "such lands" reference for nearly 30 years 
under 11 AAC 8 6 . 135(b)).

The draf; opinion concludes that the "such lands" 
reference encompasses all "mineral lands," not a subcategory 
of "mineral lands." The draft opinion refers to a House 
committee report on the 1927 statute. The portion quoted in 
the draft opinion, insofar as it purports to express the 
committee's views as to the meaning of the statute, does not 
shed any light on the question of whether the "such lands" 
reference in the "subject to lease" provision was intended 
to apply to all mineral lands or only to some of them. It 
only demonstrates a concern for inclusion of the "mineral 
alienation condition." (The hypothesis that the "subject to
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lease" provision, applicable to the mysterious category 
labelled "such lands," applies to all mineral lands admit­
tedly seems to find support in the statement of the Secre­
tary of the Department of the Interior. It is hard to 
evaluate the probity of that comment, however, without 
having the entire record.)

The draft also relies upon an implication arising 
out of a 1932 amendment to the 1927 School Lands Act. This 
amendment modified the "subject to lease" provision so that 
it would only apply to "such lands not heretofore disposed 
of by the State." It is postulated that the purpose of this 
amendment was to eliminate from the class of "such lands" 
those "mineral lands" disposed of by the states after 1927 
without the required reservation of minerals. The need for 
such an amendment, it is suggested, arose due to the fact 
that mineral lands gra ed to the States by the Act of 1927 
were not distinguished from non-mineral lands granted to the 
States earlier. According to this hypothesis, if the phrase 
"such lands" referred only to those "mineral lands" with 
respect to which the surface estate had been conveyed to 
third parties by states, then the 1932 amendment would not 
have been needed. This hypothesis as to the purpose of th„ 
1932 amendment and what it reflects as to the scope of the 
term "such lands" fails to take into account the special 
problem created by the grant to the States in 1927 of 
"mineral lands" in which third parties held prior interests, 
such as mineral leases. It is quite possible that Congress 
was concerned, ir 1932, to validate state dispositions of
minerals in then lands. That hypothesis as to the purpose
of the 1932 Act is not inconsistent with the narrower 
reading of the "such lands" phrase.

Reliance on the 1932 Act and its legislative 
history to determine the meaning of the 1927 Act also runs 
afoul of the general rule that the intention of one Congress 
cannot be iscertained by reference to the words and actions 
of a subsequent Congress. Waterman S. S. Corp. v. United 
States, 381 U.S. 252; Penn. Mut. L. Ins. Co. v. Lederer,
252 U.S. 523.

THE FORFEITURE PROVISION

Numerous questions exist concerning the proper 
interpretation and effect of subsection 6 (i)'s proviso 
dealing with forfeiture proceedings to be instituted by the 
United States. Although these issues have not been 
addressed in your draft opinion, I believe that it is
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important ho take them into consideration in making a judg­
ment as to the practical significance of the legal issues 
which have been discussed.

It seems clear that the forfeiture remedy is a 
discretionary enforcement tool which can only be invoked by 
the United States. The basis for this conclusion was set 
forth in the State's Supreme Court brief in the Cook Inlet 
Land Exchange case, and need not be r e v i e w e d’h e r e . Only the 
United States Department of Justice can invoke this remedy. 
To our knowledge, it has never seen fit to try.

Secondly, an argument can be made to the effect 
that this forfeiture remedy is subject to waiver if the 
United States does not take affirmative action to invoke it 
within a reasonable period after the alleged violation of 
the subsection becomes a matter of public record.

There may be some doubt as to which property 
interests are subject to forfeiture under the proviso. The 
statute refers to "lands or minerals," rather than to 
"lands" or "lands arid minerals." It may be that Congress 
only intended to subject the property interest alienated by 
the State to forfeiture, leaving unaffected the State's 
retained interest. If the State were to convey all of its 
riqht, title and interest in lands subject to that proviso, 
then that entire interest would be subject to the pos­
sibility of forfeiture. On the other hand, if the State 
violated the subsection by conveying an unconditional fee 
in*- it in a mineral estate only, retaining its fee 
i. _j.est in the remaining estate, then perhaps only the 
conveyed mineral estate would be subject to forfeiture. If 
this interpretation is correct, then the only party at risk 
of forfeiture under the proviso is the third party. No 
property interest retained by the State would be subject to 
forfeiture.

It seems to me that, no matter where your addi­
tional research should take you on these questions, the 
State's interests might not be promoted by publishing an 
Attorney General's opinion. No matter what statutory inter­
pretations the opinion might ultimately endorse, I believe 
that it could serve no useful purpose for the State or for 
the industry and would only invite difficulties for state 
public land administrators.

Since the forfeiture remedy contained in the 
proviso of subsection 6(i ) can only be invoked by the 
United States, it is unclear what impact a state Attorney



M r .  R o b e r t  M a y n a r d

J a n u a r y  16, 1 9 8 1

P a g e  17

General's published views as to the applicability of the 
section might have upon its enforcement. The United States 
has been fully advised as to Alaska's state mining law 
system for more than 30 years, and to our knowledge it has 
never entertained the possibility that subsection 6(i ) might 
warrant forfeiture proceedings. This long history of 
administrative practice must certainly reflect more than 
ignorance of the law, particularly in light of the fact that 
Congress specifically accepted and approved Article VIII, 
Section 11, of the Alaska Constitution.

Suppose for the sake of discussion that Alaska 
state laws did run afoul of subsect''on 6(i). How could 
publication of a state Attorney General's opinion ameliorate 
that situation? That is a question which can be addressed 
from the standpoints of both existing claims and future 
c l a i m s .

Retrospectively, it seems that nothing the 
Attorney General might say or do now could help. Property 
interests have already been acquired by thousands of miners 
acting in good faith in compliance with presumptively valid 
state laws. In many cases, these partif^ have developed, 
conveyed or hypothecated their interests. Many hav^ under­
taken substantial contractual obligations in relianc upon 
the validity of their Cjaims. Subsection 6(i ) does not 
prohibit alienation of .ninerals in violation of the sub­
section; it only subjects them to the possibility of for­
feiture. Thus, those miners all hold property interests 
subject under state and federal constitutions to protection 
from taking by the State. This is so irr pcctive of 
whether the state law under which they were acquired h ppens 
to violate subsection 6(1).

No Attorney General's opinion could extingui^n 
those property rights. All it could do is to create a 
public temper': encouraging gadflies to petition federal
authorities .c invoke the discretionary forfeiture remedy. 
Protracted litigation and curative legislation would almost 
certainly ensue. If someone wishes to rai'e a question 
about this with the Department of Justice, he is quite tree 
to do so without the impetus of a state Attorney General's 
o p i n i o n .

Likewise, we fail to see the utility of an 
Attorney General's opinion on these matters from a p r o s­
pective standpoint. No agency or officir.l of the 
United States has expressed any concern as to whether 
Alaska's current mining claims system conforms to the
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requirements of subsection 6(i). At present, state law 
offers two alternatives for the acquisition of mining rights 
in locatable minerals, the mining claim and the leasehold 
location. If a miner should feel at risk under sub­
sec cion 6(i), he is free to proceed under the leasehold 
location method instead.

People on all sides of the current mining law 
policy issues seem to agree that minerals policy applicable 
on state lands should be formulated and implemented by the 
State, not by the federal government. Likewise, I expect 
tlat all would agree that the regime of law which governs 
the acquisition of mining rights upon state lands should be 
rased upon relevant economic and environmental considera­
tions, not upon purely fortuitous conditions such as the 
particular statutory authority under which the State 
acquired any given section of land decades ago.

Under the Lewis decision, it is clear that sub­
section 6 (i ) could be amended or deleted entirely by uni­
lateral action of the Congress inasmuch as it is not a part 
of the state-federal compact. Congress has shown nc reluc­
tance to abolish similar antiquated "purse strings" pro­
visions ~in oti> r Statehood enabling legislation, upon 
request of the iffected states.— All of these legal 
questions cox' ' . e effectively mooted if the State «.nd the 
Department o l _ -lerior joined hands to request a repeal.

With subsection 6(i ' repealed the State would be 
free to make its own rules concerning the stewardship of its 
resources, without federal intervention. Issues as to the 
nature of the property interest-which individuals should be 
permitted to acquire in minerals on state lands and as to 
the various disposal mecha lisms which will be available, are 
local policy questions. It is better that these be 
addressed in the Alaska Constitution, statutes and regu­
lations, rather than by Congress.

—  The federal Public Land ^ar Review Commission has 
endorsed that approach. S e e , One Third of Cur N a t i o n 1s 
L a n d ; A Report to the President and to the Congress by the 
Public Land Law Review Commission (1970), pp. 247-48,
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For the Alaska Miners Association, I want to thank 
you for your courtesy and receptiveness to further dis­
cussion on this subject. We regard it as a privilege to be 
able to offer these additional comments and suggestions for 
consideration in the course of your research project. I 
will look forward to discussing then in detail with you at 
your earliest convenience in Juneau or Anchorage.

Very truly yours,

FAULKNER, BANFIELD ,
DOOGAN & HOLMES

Jam^sj N. Reeves

JNR:nf 
e n d .

\
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Section 6 (i) does n o t  impose a condition upon the 

alienation of all minerals in all lands .owned by the State of 

Alaska. Instead, the c o n dition attaches only to "mineral lands" 

acquired under Section 6 of the Ala s k a  Statehood Act. S e e , 

pages 9-13 s u p r a . As has been noted, there is a simple 

hi s torical explanation for this: w h e n  Congress decided to permit

the new State to select its q u a n t i t y  land grant from lands which 

were both mineral and noiunineral, it insisted on parity of 

treatment by imposing as to the mineral lands that Alaska would 

select the same condition it had imposed upon the other states 

with respect to the same class of lands in the School Lands 

Act of 1927, 43 U.S.C. 870(b). Hence, the mineral alienation 

provision of Section 6 (i) of the Alaska Statehood Act applies 

not to all lands granted by Congress to the new state, but only 

to those which were "mineral lands" - the same category of 

federal lands which had been 'unavailable to the other public 

land states prior to the 1927 Act extending their statehood 

land crants to "mineral lands."

The plaintiffs' amended complaint contained no 

allegation that the lands in this action are "mineral lands" 

wit h i n  the special meaning of that phrase. Instead, they 

s tubbornly maintained that the mineral alienation provision 

of Section 6(i) applies to all lands, irrespective of whether 

they are "mineral lands;" and they did not tender competent 

evidence to prove that any state lands involved in the trade 

were "mineral lands" on the proper reference date (i.-^., the

date upon which they were originally acquired by the State).

-40-



Therefore, the Court's holding that the mineral reservation 

condition provision of Section 6 (i) is applicable in this case 

presumably rests upon the mistaken view that that provision 

relates to all lands regardless of whether they are "mineral 

lands" within the meaning of that special term.

If the plaintiffs and the Court had not simply ignored 

the adjective "mineral" in Section 6 (i) but had instead endeavored 

to determine whether any of the lands involved in this action 

were "mineral lands" within the meaning of that statute's 

mineral alienation provision, it would have been necessary to 

identify the standards by which such determinations are made. 

Because the early federal railroad and statehood grants 

originally excluded "mineral lands," there is a body of U.S. 

Supreme Court case law dealing with the subject. Applying the 

criteria explained in those musty old cases, it might have been 

possible to determine whether given lands, such as those state 

lands involved in the Cook Inlet land exchange, are "mineral 

lands."

A statement of the general principle appears in 

United States v. Southern Pacific C o . , 251 U.S. 1 (1919), a case 

arising from allegations that the railroad had fraudulently 

represented lands overlying the principal geologic structure in 

Elk Hills, Cal i f o r n i a  to be non-mineral. According to the 

Court in that case, "mineral lands" are lands as to which "the 

known con d i t i o n s  (at the time cf their grant] were such as 

reasonably to engender the belief that the lands contained oil



[or other mineral] of such quantity as would render its extraction

profitable and justify expenditures to that end." I d . , at 13-14.

While actual production need not be shown, "conditions upon which 

p rudent and experienced men . . . are shown to be accustomed to 

act and make large expenditures" should be.

I b i d . In the Elk Hills case, the Supreme Court sustained the

view of the United States that the lands in question were mineral

lands because:

the lands were valuable for oil, in that 
an ordinarily prudent man, understanding
the hazards and rewards of oil mining and
d e s iring to engage therein for profit,
wo u l d  be justified in purchasing the lands 
for such mining and making the expenditures 
incident to their development, 'and in that 
a competent geologist or expert in oil 
mining, if employed to advise in the matter, 
would have ample warrant for advising the 
purchase and expenditure.

See a l s o , Diamond Coal & Coke Co. v. United S t a t e s , 233 U.S. 236

(1914) (arid lands having no surface value but containing coal in

large deposits of recognized commercial value and active

commercial m i n i n g  operation held to be "mineral lands");

Deffeback v. H a w k e , 115 U.S. 392, 404 (1885) ("there are vast

tracts of public land in which minerals of different kinds are

found, but not in s .ch quantity as to justify expenditures in

the effort to extract them. It is not'to sidi lands that the

term 'mineral' in the sense of the statute is applicable.")

There is a second element of the "mineral land's" test

which was also overlooked by both the plaintiffs and the

Superior Couirt. The determination of whether lands are

- 4 2 -



"mineral lands" - and t h u s , for this case, whet h e r  Section 6(i)'s 

condition mi g h t  or should have been imposed upon their grant by 

appropriate provisions in the land p a t e n t  - must necessarily b£ 

made w i t h  reference to a data certain. This reference date for 

d ete r m i n i n g  mineral character is either the date upon which the

grant was made or, if the original grant is indeterminate as to

32/
location, then perhaps upon the date(s) upon wh i c h  the grant

attached s p e cifically to land by the filing of the State's

application(s) to select. Wyoming v. United S t a t e s , 255 U.S.

489 (1921); Shaw v. K e l l o g g , 170 U.S. 312, 332 (1898). Thus,

,  the question at hand is not w h e t h e r  state lands wh i c h  may pass
w

to the United States under the exchange agj ^nt are now known

to be chiefly valuable for the commercial removal of minerals,

but whether they were known to be so when the Statehood Act

4 0/
grant attached to them. Wyoming v. U . S ., i d ., pp. 495-96.

39/ For the v i e w  that the mineral character reference date is 
upon the land grant act's passage rather than upon the actual 
location of the land on the ground by selection, see Cooper v. 
R o b e r t s , 15 U.S. (18 How.) 173, 15 L.ed. 338 (1856). The court 
is not required in this case to decide which of these two dates 
- statehood or application for selection - is the appropriate 
reference date, for the public record would establish that the 
lands involved were not "mineral lands" under the above test on 
either date. Moreover, as will be seen (p. 47, .infra) , the 
Secretary's decision not to include the Section 6 (i ) condition 
in the patents is conclusive on the factual question of mineral 
c h a r a c t e r .

40/ In W y o m i n g , the court relied upon its holding in Colorado 
C oal & Iron Co. v. United S t a t e s , 123 U.S. 307 (1887) , that 
""a change in the conditions occurring subsequently to the sale 
[or, in Wyoming and in this case, the grant], w’hereb y  new 
discoveries are made, or by means whereof it may become p r o f i t­
able to work the veins as mines, cannot affect the title as it 
passed at sale." Wyoming v. U.S., 255 U.S. 489, 498. See also, 
Deffeback v. Hawke, 115 U.S. 392, 404-405 (1885).
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Since the plaintiffs bear the burden of proof on the 

issue of m i n eral character, appl i c a t i o n  of these 'substantive 

c r i t e r i a  to the lands involved in this case is passible n o t w i t h­

sta n d i n g  the paucity of evidence on the issue. C e r tainly all 

p a r t i e s  recognize that some state lands involved in the Cook

•Inlet land exchange contain significant - albeit more or less
41/

s p e c u l a t i v e  - m i n eral values. But the plaintiffs never

p r e s e n t e d  evidence as to the mineral character of any state

lands at the time they were acquired from the United S t a t e s .

The plaintiffs* key concern regarding mineral values

has been with the area under coal lease in the Capps Glacier
42/

area wic h i n  the so-called "Beluga land pool." The evidence 

they tendered consisted of estimated volumes unaccompanied by 

e v i dence of commercial value, and of counsel's "testimony" in 

brief (unsupported by any evidence at all) that the Beluga lands 

were known long ago to have "tremendous coal reserves." The

41/ The Superior Court properly noted this fact, but it erred 
In ve n t u r i n g  the further opinion that the land "contains up to 
2-5 b i l lion dollars in coal reserves." R . , p. 473. Tnere was 
c e r t a i n l y  no stipulation nor any competent evidence to support 
that immaterial finding of fact.

42/ As to other areas involved in the land exchanqe.. the 
plaintiffs' showings on mineral c h a racter were plainly 
i n c o m p e t e n t  because lacking in foundation and were irrelevant 
because premised on speculative information which is too recent. 
They relied, for example, on "good possibilities" for oil and 
gas ba s e d  upon "recent" gravity geophysical work (R., p. 30), 
"very recent" evidence of a n e w  natural gas field (R., p. 31), 
and "probable" but as yet u n d iscovered reserves (R., p. 30). Coal 
re s o u r c e s  were catalogued in estimated volume without any 
re f e r e n c e  to the feasibility of mining, transporting and m a r k e t­
ing them - thus, the evidence did not tend to prove commercial 
value. The emphasis, instead, was upon "potential" value.

- 4 4 -



p u b l i c  record - not in evidence in this case, but subject to 

judic 1 notice - shows that these lands were naked of mineral 

e n t r i e s  when the State of Alaska selected them following statehood 

and r e c eived tentative approval for their patent in 1961. Permits 

for expl o r a t i o n  were later acquired, but the permitholders 

a l l o w e d  them to expire without any effort to convert them under 

state law to mineral leases. Thus abandoned, the "tremendously 

valuable" lands lay open but neither explored or exploited unti? 

1968. No "prudent and experienced men" made "large expenditures" 

in these suspected coal bearing lands, as occurred in the Elk

W
Hills case. Even today, more than fifteen years after the

r e f e r e n c e  date for determination of mineral character, because

of p r e s e n t  technological limitations, transportation problems

and m a r k e t  conditions there exists a question as to whether the

coal oc c u r r i n g  in these lands is commercially exploitable, or 
43/ “ :

"economic." But whatever the commercial feasibility of the

coal in this area at present, today's economic interest due to

be t t e r  technology, investment and market conditions, and

d e f i n i t i o n  of the mineral occurrence cannot be related back to

change its nonmineral character on the reference aate. See,

p p . 42 -44 , s u p r a . The Beluga lands - plaintiffs' key alleged

43/ Dr. Bradford H. Tuck, Economic Analyst fcr the Federal - 
State Land Use Planning Commission for Alaska (which body 
studied the proposed Cook Inlet 7 and Exchange at the request of 
the A l a s k a  State Legislature and recommended u n animously that 
it be approved), concluded that "there is, firstly, a real 
q u e s t i o n  as to whether some (or perhaps any) of these resources 
will ever have commercial value." FSLUPC m e m o r a n d u m  dated 
M a r c h  5, 1976, page 9; Appendix E oi the Commission's "Cook Inlet 
Report" dated March 6, 1"76; R., p. 216.
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"mineral lands" - meet neither of the twin standards which 

must both be met when lands are first selected if they are to be 

impressed by the Secretary with Section 6 (i)'s mineral alienation 

condition. They were not 'vhiefly valuable" for commercial 

mineral production when they were acquired, nor in fact were they 

then known to hold coal in such quantity and quality as .to make 

their mining under the technology then available commercially 

feasible and thus induce prudent investors to expend money on 

them. Thus, they are evidently not mineral lands within the 

meaning of Section 6 (i ) of the Alaska Statehood Act.

* * * ,
*

In any event, the Court need not in this case enter 

the thicket of issues which usually arise in mineral character 

determinations. There exists a procedure for making such 

determinations administratively, and a review of the land patents 

issued by the Secretary of the United States Department of the 

Interior to the State of Alaska would readily confirm what the 

plaintiffs have by their silence intimated: no portion of any

of the state lands involved in this case was ever found by the 

Secretary to . ) 1 "mineral land" within the special meaning of 

Section 6 (i). None of those patents contains the reservation 

of authority to the United States which is to be inserted by the 

Secretary when a patent to mineral lands issues to the State of 

Alaska. x.

The Secretary's actions in the federal administrative 

process of adjudicating the State's applications to select its
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The Honorable Terry Gardiner 
House Resources Committee 
House of Representatives 
Pouch V, State Capitol 
Juneau, Alaska 99811

Dear Chairman Gardiner:

On A.rril 30, 1981, during a hearing on HB 350, the 
House Resources Committee requested that, prior to the 
conclusion of this legislative session, this office issue 
its opinion on whether, and to what extent, leasing is 
required for mineral interests in lands granted to the state 
under section 6 va) and 6(b) of the Alaska Statehood Act.
(The opinion is often referred to as the "6(i) opinion" 
because the leasing restriction is contained in "section 6(i) 
of the Alaska Statehood Act.) The purpose of the request 
was to allow time for the legislature to act if the opinion 
concluded that a significant change was necessary in the 
manner that the state has dealt with minerals in 6(a) and 
(b) lands. This office has released drafts of a proposed 
opinion on this subject and is currently working on its 
final opinion.

Although it will not be possible to issue a final 
opinion on all matters prior to the end of this legislative 
session, this letter expresses our opinion on at least one 
of the issues: whether the past state interpretation of the
mineral leasing restriction in section 6(i) of the Alaska 
Statehood Act was correct. Although the correct application 
of the 6(i) restriction is still being researched, our 
opinion is that past state practice was incorrect. A  final 
opinion on the correct interpretation will be forthcoming 
sometime this summer. In that opinion the matters discussed 
in this letter will be set forth more thoroughly.

03-C6LH
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This opinion does not conclude which lands are covered 
by the leasing requirement. The draft opinions' tentative 
conclusion that the leasing restriction applies to all 6(a) 
and (b) lands is vigorously disputed. As expressed by the 
testimony of the Alaska Miners Association, by Mr. Phil 
Holdsworth, during the hearing on HB 350, the miners' p o s i­
tion is that the mineral leasing restriction in section 6(i) 
applies only to those 6(a) and (b) lands that are "mineral" 
in character as determined by the Department of Natural 
R e s o u r c e s .

Although the miners' position may be correct, their 
vi e w  also represents a significant departure from past 
practice. The Department of Natural Resources has never 
made mineral character determinations. Requiring such 
determinations would possibly result in severe dislocations 
in present mining activities while miners await those deter­
minations. Thus, some legislative relief this session would 
still be appropriate. A more detailed discussion of this 
remaining issue, and the attendant legal and practical 
problems, is c o n t a i n e d .later in this letter.

Section 6(i) provides:

"All grants made or confirmed under this Act shall 
include mineral deposits. The grants of mineral lands 
to the State of Alaska under subsections (a) and (b) of 
this section are made upon the expressed conditions 
that all sales, grants, deeds, or patents for any of 
the mineral lands so granted shall be subject to and 
contain a reservation to the State of all the minerals 
in the lands so sold, granted, deeded, or patented, 
together with the right to prospect for, mine, and 
remove the same. Mineral deposits in such lands shall 
be subject to lease as the State Legislature may 
direct: P r o v i d e d , That any lands or minerals hereafter
disposed of contrary to the provisions of this section 
shall be forfeited to the United States by appropriate 
proceedings instituted by the Attorney Gene_al for that 
purpose in the United States District Court for the 
District of Alaska."

The issue causing the greatest controversy is the 
application of the phrase "mineral deposits in such lands
will be subject to l e a s e ......... " (emphasis added)’. The
question is which lands are "such lands." The draft opinion 
concludes that, first, "such lands" means all mineral lands 
granted under section 6(a) and (b). Second, the draft 
opinion concludes that the term "mineral lands" as used in 
section 6(i) means all 6(a) and (b) lands that contain 
valuable mineral deposits no matter when those deposits 
become known.
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The miners apparently agree that the restriction applies 
to "mineral lands," but contend that "mineral lands" means 
only those lands which are believed to be valuable at a 
certain point in time as determined by the Department of 
Natural Resources. Minerals discovered after the land has 
been determined to be "non-mineral" would not need to be 
leased. The draft opinion .recognizes that the miners' 
position may be valid, and research.is still being done on 
this point.

But the state's interpretation and practice to this 
time has taken still a third position--one which this office 
concludes is incorrect. The prior state interpretation 
presently set forth in 11 AAC 86.135(b), only applied the 
mineral leasing restriction to those 6(a) and (b) lands 
which had previously been conveyed to third p a r t i e s . If 
6(a) and (b) lands remained in state ownership, then past 
state practice would allow miners to mine simply by location 
and discovery whether or not the land was mineral in char­
acter. Since until recently little 6(a) and 6(b) land was 
sold to third parties, the leasing restriction was pra c t i­
cally nonexistant. As a result few, if any, hard rock 
mineral leases have been issued by the Department of Natural 
R e s o u r c e s .

Notwithstanding the department's interpretation and 
practice, it is our opinion that section 6(i) requires a 
different scheme. Whether or not the state sells the n o n­
mineral interest, thr state may only lease the minerals in 
the 6(a) and (b) mineral lands.

These restrictions, however, do not apply to all lands 
granted to the state. The first sentence of section 6(i) 
includes mineral rights in all state g r a n t s : "All grants
made or confirmed under this Act shall include mineral 
deposits." The leasing restriction, however, applies only 
to lands granted under section 6(a) and 6(b), and then only 
those 6(a) and (b) lands which are "mineral" in nature.

As will be set forth more fully in the eventual final 
opinion, the reasons for the conclusion that the past state 
practice was incorrect are based on the legislative history, 
administrative interpretations, and judicial decisions 
surrounding the almost identical provisions of the 1927 
School Lands Act, 43 U.S.C. 870, and the history of section 
6(i) itself. The legislative history of the School Lands 
Act and section 6(i) are set forth in the draft of February 
11, 1981, which is appended to this letter for your reference.
See also, e.g., Shores v. Utah, 52 I.D. 503 (1928); Instru c t i o n s , 
5T"I.D. 51 TT9I7), 52 I.D. 273 (1928), 53 I.D. 30 (1930).
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Definition of ."Mineral L a n d s " .

Although the applicability of the 6 (i) leasing restric­
tion to all 6(a) and (b) mineral lands is relatively clear, 
a more difficult question is the meaning of the term "min­
eral lands." The February 11, 1981, d r a f t’s preliminary 
conclusion was.that "mineral lands" meant all 6(a) and (b) 
lands that contain minerals no matter when the mineral 
character of.the land became known. That conclusion would 
require leasing of minerals on all 6(a) and (b) lands, since 
there would be no point in time where anyone could conclu­
sively say that a. particular, piece of land was not mineral 
in nature.

The reasons for this preliminary conclusion are set 
forth in the February 11, 1981, draft at.pages 49-54, and 
will not be repeated here. It is to be emphasized that that 
conclusion was only preliminary, and, in fact, subsequent 
research has tended to weaken the rationale .for that result.1

The alternative interpretation was generally described 
in testimony by former natural resources commissioner Phil 
Holdsworth before your committee concerning HB 350.. Basi­
cally, under this approach, the term "mineral lands" only 
applies to lands known or reasonably believed to contain 
valuable minerals at the time of equitable transfer from the 
federal government to the State of Alaska. Since the 
federal government has granted both the mineral and n o n­
mineral land to the state, the federal government does not

1/ The conclusion in the February 11, 1981, opinion 
was based solely on the School Lands Act experience and 
comments during the admittedly confused legislative process 
surrounding section 6(i) of the Alaska Statehood Act. S e e , 
e . g . , comments of Representative Pillion quoted in the 
February 11, 1981, draft at page 87. The term "mineral 
lands," however, has been applied in a wide range of federal 
land grants, and subsequent research has included research 
into those other types of grants and the decisions and 
practices of the Department of.the Interior in those other 
applications. Subsequent research has tended to show that a 
more restrictive reading of the term "mineral lands" has had 
application in a wider range of instances than previously 
thought. Particularly telling has been the tendency of 
administrative bodies to automatically apply the more 
restrictive interpretation of the term "mineral lands" even 
when the purposes of the restriction were markedly different.
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have the authority to make that initial determination and, 
instead, the state is responsible for setting up and imple­
menting that administrative decision. See Instr u c t i o n s , 53
I.D. 30, 35 (1930).2

Under this approach, the mineral leasing restriction 
applies only to land the state determines is ..mineral in 
character. If the state determines that the land is not 
mineral in character, the leasing restriction does not.apply 
even if there is a subsequent discovery of minerals in that 
l a n d .

Even if the miners' position is correct, there are 
still a number of unresolved-questions which, require addi­
tional research. Briefly, the main areas of inquiry are:

(1) What are the criteria for determining whether 
land is mineral in character?

(2) What date is the relevant time for identifying 
the known conditions which form the basis for determining 
whether land is mineral?

(3) What is the effect of the provision in section 
6(g) of the Statehood Act which provides:

Following the selection of lands by the State 
and the tentative approval of such selection by 
Secretary of the Interior or his designee, but 
prior to the issuance of final patent, the State 
is hereby authorized to execute conditional leases 
and to make conditional sales of such selected 
l a n d s .

2/ This was the approach taken by the Department of 
the Interior in implementing the School Lands Act. E . g . , 
Instruction, 52 I.D. 51, 54 (1927). On the other hand, the 
Department of the Interior took the position that it could 
review the mineral character of the land in order to deter­
mine whether the state has violated the leasing and mineral 
reservation restrictions, since the Department has taken the 
position that it must recommend to the U.S. Attorney General 
to institute forfeiture proceedings in appropriate instances 
S e e , gen e r a l l y , 1 American Law of Mining, Section 3.16 at 
page 508; Shores v. Utah, 52 I.D. 503, 505 (1928); Instruc­
tions, 53 I.D. 30 (1930).
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The most commonly cited expression of the "mineral 
lands" test is contained in the U. S. Supreme Court case of 
Diamond Coal &.Coke Co. v. United States, 233 U. S. 236, 
I 3 9 ^ 0 ~ ( 1 9 1 4 )  :

It must appear that at the time [of determination]
. . . the land was known to be valuable for minerals; 
that is to say, it must appear that the known conditions 
at the time . . . were plainly such as to engender the 
belief that the land contained mineral deposits of such 
quality and in such quantity as would render their 
extraction profitable and justify expenditures to that 
end.

There is some confusion, h o w e v e r , . concerning what 
passes for evidence of profitability. On the one hand, 
there is some indication.in the cases that profitability 
must be judged in terms of the then contemporaneous market 
c o n d i t i o n s .3

On the other hand, it has been held that subsequent 
developments may be considered so as to allow a finding, that 
lands are "mineral" even though the contemporary belief is 
that the minerals were unmarketable.14 Furthermore, there is 
even doubt that this test applies at all to hardrock minerals. 
S e e , e . g . , Diamond Coal & C o k e , s u p r a , 233 U.S. at 249.

3/ See United States v. Southern Pacific Co., 251 
U. S. 1, 13 (1919) which implies that an immediate w i l l i n g­
ness to risk money is the test:

That an ordinary and prudent man, understanding 
the hazards and awards of oil mining, would be justified 
in purchasing the lands for such mining and making the 
expenditures incident to their development, and in that 
a competent geologist or. expert in oil mining, if 
employed to advise in the matter, would have ample 
warrant for advising the purchase and expenditure.

4/ In Standard Oil of California v. United States, 107 
F. 2d 402, 415 (9th Cir. 1940), the court held land to be 
mineral and, after quoting the Diamond Coal & Coke test,

"In applying such a test, rather than that of 
actual discovery, it is obvious that a wide field of 
inquiry is opened up. It was not necessary to show 
that appellants themselves, in 1903, believed the land 
to be valuable for oil, or that there was unanimity of 
contemporary opinion to that effect. The erection of
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Besides the criteria to be applied in deciding the 
physical attributes of mineral land, a second question is 
identifying the relevant point in time for applying the 
criteria. Are the conditions those which were known at the 
time of statehood? State selection? Tentative approval?
Patent? Or subsequent transfer to a third party? * Arguments 
can be made for all five dates. Generally, however, it 
appears that the key time is the point of equitable transfer 
from.the federal government to the state. E . g . , Wyom i n g v. 
United S t a t e s , 255 U. S..489 (1921). This narrows the inquiry 
to a choice between two dates: (1) when the state has done
all that it must do to complete its selection for a piece of 
land; or (2) w h e n  the state's selection is tentatively approved 
by the Department of the Interior. The completion of all 
activities necessary for selection is the traditional time for 
determining mineral character for those types of grants where 
a state is able to select the land from the general public 
domain. One such example was the ability of states to make 
in-lieu selections for grants in aid of schools where the 
original in-place grants were determined to be mineral in 
character and not passed to the state under pre-1927 law. Id.
On the other hand, 6(g) of the Statehood Act gives the state 
the authority to dispose of its interest in land upon the 
receipt of tentative approval. At lease one court has stated 
that section 6(g) provides that on tentative approval of the 
selected lands equitable.title passes to the State," Schraier 
v. H i c k e l , 419 F.2d 663, 665 (D. C. Cii . 1969).

The language of section 6(g) raises an additional question. 
Again, 6(g' provides:

following the selection of lands by the State in the 
tentative approval of such selection by the Secretary of 
the Ir.terior or his designee, but prior to his issuance 
of final patent, the State is hereby authorized to exe­
cute conditional leases and to make conditional sales of 
such selected lands.

such standards would require, in the one case, proof of 
fraud, and, in the other, proof of conditions pointing so 
unerringly to the existence of valuable oil deposits as 
to be the equivalent of actual discovery. Nor, as we 
understand the rule laid down in the controTTing d e c i s i o n s , 
need it be shown that contemporary belief was such as to 
prompt the willingness immediately to risk money in the 
exploitation of the~Tan5T On this point there is persuasive 
evidence that the then pravailing market for oil was 
unfavorable to new development and continued to be so for 
a number of years." (emphasis added)
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Section 6(g) seems to state that the only way that the state 
can convey a third party interest in land prior to receipt of 
patent is by a conditional leas . or conditional sale c o n t r a c t . 
Since section 6(i) prevents the sale of the mineral interest 
at all times, even if non-mineral land can be mined by loca­
tion after the state receives patent, it may be that prior to 
patent the state may only authorize mineral entry by means of 
a conditional lease. Given the long period of time between 
tentative approval and receipt of patent in most i n s tances, 
present mining activities may still be affected. Further 
research on this question is also being conducted.

Conclusion

Past state practice was based on an incorrect inter­
pretation of section 6 (i). Also, it is relatively clear that 
whatever the proper application of section 6(i) may be, there 
will be a significantly increased need for the issuance of 
leases for mining activities on 6(a) and (b) land. If no 
transitional legislation is enacted, disruption of mining 
activities could occur. This potential for disruptions exists 
even if the miners' interpretation of the 6(i) restriction is 
eventually adopted in our final opinion because of the need of 
the department to make mineral character determinations under 
the miners' analysis.

On the other hand, even though past state interpretation 
was incorrect, it should not be assumed that the state has 
violated the 6(i) restriction. First, the state has always 
retained the mineral interest when it has sold 6(a) and (b) 
land to third parties. AS 38.05.125. Second, the leasing 
requirement in 6(i) is probably satisfied as long as a lease 
eventually issues. Allowing interim mining solely by dis­
covery and location prior to issuance of a lease would proba­
bly not be a violation of section 6(i). C f . Idaho Code 
Annotated §47-703 e t . s e q . (where the statute allows mining by 
location only for two years before a lease must be s e c u r e d ) . 
Thus, if a claim has been staked on 6(a) and (b) mineral land, 
the potential violation of 6(i) would probably be cured by 
issuing a lease for that claim. Third, given the poor market 
for hardrock minerals in Alaska until recent yearr., many lands 
that have been tentatively approved or patented may not be 
"mineral lands" under one of the likely tests for mix'.era 1 
character: i . e . , that the land was reasonably believed to
contain valuable minerals at the time the state completed its 
selection. Therefore, the lands already conveyed to the state 
by tentative approval or patent that would be mineral" may be 
very few. Finally, if a court would rule that the state 
practice was incorrect, it is likely that the court would give 
the ruling prospective effect only. See, e.g., Chevron 
Oil Co. v. Huson, 404 U.S. 97, 106 (1S7T).
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Again, a final opinion is expected to be issued sometime 
this summer. That oninion will expand upon the matters 
discussed herein, reach conclusions on the undecided issues 
outlined above, and answer a number of related questions 
addressed in prior drafts but not discussed in this letter.

If you have any questions please do not hesitate to
call.

Sincerely,

WILSON L. CONDON 
ATTORNEY GENERAL

By:
KODert n. 1'iaynai.a 

Assistant Attorney General

RMM:mr

I



L E G I S L A T I O N  S U M M A R Y

S B  7 3 2 :

GENERAL:

Sec. 1 :

Sec. 2 :

Sec. 3:

"An Act relating to issuance of production licenses 
for mineral extraction from state land; and 
providing for an effective date."

Establishes a mineral production license for production 
from locatable mineral deposits to by issued by the 
Department of Natural Resources. The production license 
is consistent with sec. 6 (i) of the Alaska Statehood Act.

PURPOSE. Requires the locator or lessee of locatable 
mineral deposits on state land to obtain a production 
license from DNR to mine the deposits. Applies 
to all existing and future mining operations. The 
legislature rinds that the license is consistent with 
State Constitutional and Statehood Act provisions.

Requires the locator or lessee of a mining claim or 
location to apply for a mineral production license 
prior to mining commercial quantities. The commissioner 
DNR shall publish notification of receipt of th : 
application. Pending notification and issuance of 
the license, the locator or lessee has the right to 
produce minerals from the property.

The commissioner will issue a transferable production 
license if he determines that no conflicting rights are 
asserted by any other person, and that the locator 
or lessee has complied as nearly as possible with 
the requirements of Article 7 (Mining Rights) of the 
Alaska Lands Act [AS 38.05.185-AS 38.05.280].

Immediate effective date.

PRIME SPONSOR: Resources

CO-SPJNSOR(S): None



ALASKA M IN ER S  ASSOCIATION, INC.
509 W. Third Ave., Suite 17, Anchorage, Alaska 9 9 5~ l (907 ) 276 -0347

Dear AMA Member:

The State of Alaska Attorney General’s office is considering the 
implementation of a mineral ‘leasing system to replace the historical practice 
of acquiring mineral rights upon State lands by location. The Attorney 
General has written a draft legal opinion tha.c section 6(i) of the Statehood 
Act mandates a leasing system for minerals on _al_l_ state lands.

The Attorney General's draft opinion is incorrect; Section 6(i) applies 
only to land on which surface rights have been sold by the state. This fact 
was recognized by the author's of Alaska's constitution and current mining 
law. The Alaska Miners Association has retained legal counsel to counter the 
Attorney General's draft opinion and we believe our legal arguments will 
prevail.

It is imperative however, that Alaska miners be aware of the impact a 
leasing system will have upon them as individual locators and upon the mining 
industry in general. A lease system most likely will C3use:

1 .  L j s s  of rights to acquire mineral rights by discovery and 
location. This practice is mandated by the State Constitution.

2. Loss of right to self initiate a mining investment. You will have to 
secure the permission of the State before any mineral development.

3. Individual miners to compete with major corporations in any 
competitive lease action.

4. A royalty to be paid to the State for any minerals extracted. This 
royalty would probably be in addition to the current mining license tax.

5. An expansion of the State' bureaucracy, on the order of 60 to 80 new 
positions, at a cost in excess of $500,000 per year, just to administer a 
leasing system.

6. Decreased mineral exploration upon state lands. ,

7. Use of addi^-'onal bureaucracy to enforce administrative provisions 
upon the individual operators. •

The implementation of a mineral leasing system will be a state policy 
decision. Individual operators are urged to voice your objection to such a 
system by writing directly to Governor Hammond and your legislators making 
them aware of the impact that leasing would'have upon your type of operation. 
Every miner must respond individually if we are to stop the state from 
implementing a leasing system.

For coordination purposes please send a copy of your letter to the Alaska 
Miner's Association'statewide office, 509 W 3rd Avenue Suite 7, Anchorage, 
Alaska 99501.
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SUBJECT:

TO:

FROM:

Production licenses for mineral extractions 
(Work Order No. 12-2429)

Senator Bettye Fahrenkamp 
Chairman, Senate Resources Committee

Richard A. Bradley 
Legislative Counsel

The bill as requested is enclosed.

I have discussed some of the editorial changes made to the 
bill with Phil Holdsworth but he has not seen the bill. 
Subsecs, (b) and (c) were redone after a discussion with 
Phil and I think I have achieved his goals.

The title has been changed to narrow its scope.

In sec. 207(a), I changed the phrase "location and ownership 
of the mineral holdings" to "location of the land and owner­
ship of the mineral deposits" as more reflective of both 
legislative style and the presumed intent of the language.

The revisor noted that the use of the term "began" ["the 
date production began"] suggests that production can begin 
wit lout the license. I assume that what is intended is that 
the locator/lessee may begin to remove mineral deposits from 
the land for tests and the like but before removals "in 
commercial quantities" may begin, a license is required. If 
this is not stated clearly enough, wc can reconsider the 
la n g u a g e .

If I can assist further, please advise.

R A B :ljb 

Enclosure



THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE

FISCAL NOTE

I. SB 732
.mineral extr.

REQUEST
Bill/Resolution No.,
Title An Act relating to i s s nsnnp nf p rndnrt-i on l i r p n ^ g  for 
Requested by Senate Ppsnnr.CjR,q------------------- Date 2/12/32

II. FISCAL DETAIL 
Agency Affected_ Deot. of Natural Resources
Program Category Affected Management nf Minera', Resnnmpc;
BRU, Program, Or Subprograni(s) Affected M inPr al _______
(Note: If more than one budget component is affected, separate" line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

63.1
2.6
6 fi

-O-t-9
1 . A

FY 84 FY 85 FY 8 6

73.3 78. 7 84.6
0 . 6 0.7 0 . R
6  , 0 f n F, F
1 . 0 1 . 1 1 . 2

-2JL..D

TOTAL
79.0 80.9 86.5 93.2 100.5

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

7 0  n 80 0 8 6  5 93.2 1 00.5

POSITIONS

FULL TIME 
PART TIME 
TEMPORARY

... 2 2 2 2

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

A. Assumptions

This note assumes passage of SB 732 as introduced, but with 
adoption of an amendment to exempt licenses from the notice requirements 
of AS 38.05.3:5

B. Program Summary

The issuance of production licenses for mining operations will 
consist of four elements: 1 ) submission of the application by the
miner; 2) adjudication of the application by the Division of Minerals 
and Energy Management (DMEM); 3) publication of notice of intent to

(Continued on attached page) /

IV. DATE 2/12/82_____________PREPARED BY Davit^A. Hcri^Tr 1 y-Rnvith . .
AGENCY nNR/oSffiltf ________

Original: Legislative Finance PHONE 9 7 ^- 7 ^ 5 3 __________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



Fiscal Note Analysis, SB 732, cont.

issue the production license by DMEM? and 4) issuance of the license 
by DMEM.

Two new postions within DMEM are anticiapted to be required to 
handle this administrative load: a Land Management Officer II and a
Land Management Technician I. In FY S3 these people will prepare 
regulations and design an appropriate license form in conjunction with 
the Department of Law. Issuance of the licenses will start in mid-FY 83. 
It is anticipated that the work load for this project will remain 
relatively steady through FY 87, with the annual workload roughly 
summarized as follows: FY 83 - adoption of regulations, design of
license form, initial issuance of licenses; FY 84 - issuance of licenses 
to miners who "didn't get the word" about the production license 
requirement; FY 85-7 - issuance of licenses to new mines going into 
production (new mining locations filed with DMEM increased threefold 
between 1979 and 1980 and another 80% in 1981; we anticipate that many 

of these new mining properties will be initiating production in FY 85-7) 
and to old mines as miners move their operations onto claims that were 
not licensed in FY 83 & 84.

Expenditures for FY 83 are summarized below:

100 Personal Services

Salary & benefits for LPu, II and LMT I 68.1

200 Travel

Travel to and from public hearings for 
adoption of regulations; travel to Fairbanks 
placermining seminar for LMO II 2.6

300 Contractual

Publication of notices for adoption of 
regulations and issuance of licenses;
printing of production licnse forms 6.0

400 Commodities

Miscellaneous office supplies 0.9

500 Equipment

New office equipment for two new positions 1.4

79.0

Increases in expenditures for FY 84 through 87 reflect anticipated 
inflation at 7.5% for personal services and roughly 10% for other items. 
Travel decreases in cost for FY 84 and beyond because regualtion hearj’' 
will no longer be required.
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Deputy Commissioner

DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF RESEARCH AND DEVELOPMENT
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TELEPHONE NO:

s u b je c t : Mining Locations on 
State Selected Land.

The Department of Natural Resources has posed in this memo a series of - 
questions that arise from the staking of mining claims on land selected

• by. but not yet tentatively approved to the State. The questions 
derive from an ongoing departmental effort to assess options for 
dealing with what is becoming an increasingly volatile situation 
involving the State, federal government and private mining interests.

. AS 38.05.275 provides that "Mining locations made on...state selected 
lands, under section 185— 280 of this chapter...acquire for the locator 
mining rights under section 185— 280 of this chapter, subject to . ...
existing claims and to any denial of or restriction in the tentative 
approval of state selection or the patent of the lands to the. state," 
Although neither the federal government or the State can dispose of 
land of state selected status, the State agrees to retroactively 
validate such raining claims if and when it receives tentative approval.
In the meantime, the miner is expected to perform annual assessment 
work as though the claim were already valid. • v.’■ -

This procedure has created no difficulty in the past, but with the 
passage of FLPMA and more recent national monument proclamations, the 
federal government has begun to take a more active role in the management 

_ of federal lands, including state selected laud. The Department of . 
Intelior has decided that if a miner seeks access to state selected r
but still federal land on the basis of a claim filed under state law, 
which technically cannot yet apply, access will be denied. This would 

- . leave the miner with no way to carry out the annual labor required
under state mining law (see attached Interior Department solicitor's ~

. opinion). T* ’ ' . ' - • ‘
» - * 1 «*'*; *»\ . i * ■ • • *. . • »- - •* ... V •• ***"’’ • *• * ' * % •

T i l l s  s i t u a t i o n  r a i s e s  a  n u m b e r  o f  q u e s t i o n s :
• . «* • » *  * • > ’  • .

- . - What is the State's opinion of the legal status of mining
claims under state law on state selected lands’

' , I ■ '
- What rights, if any, does the mining claimant have under either 
state or federal law in this situation?

0 ___________ ,/f* . .

- Do such claims, assessment work associated with them, and/or 
state permits issued to authorize work violate the Statehood Act?
Has the Stat2 incurred any liability to the federal government?
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To miners who have s taked  c la im s in  good f a i t h ,  w?.''■ecially on
land  th e  S ta te  has no e x p e c ta t io n  of r e c e iv in g '  . , .

* .  • . .
- . • . • • » - . .  - j  *• • • . .

-  Does th e  fe d e ra l  governm ent's  p a s t  a c q u ie sc e s:& o r  in a c t io n  
reg a rd in g  th e  p resence  of such "c la im s" on s t a t e  s e le c te d  lands  
and the  performance of annual lab o r  in  the  p a s t ,  g iv e  th e  S ta te  
o r th e  m iners any le g a l  sup p ort  in  a s s e r t i n g  the  r i g h t . t o  co n t in u e  
assessm ent work now? • -  :

-  I s  the  S ta t e  l e g a l ly  o b l ig a te d  to  p re ss  fo r  conveyance to  s t a t e  ” f 
s e le c te d  lands  in  o rder to  p r o t e c t  an i n d i v i d u a l 's  p ro s p e c t iv e  I
land  i n t e r e s t ’under AS 38.05.275? ' *.<- . -r . • v-. (# , v. ! • "  fc. • "  • ' — *•
• M *• i .•"K"*- ,* • - ’■ *  ̂ * ’• ’ ' *. • * 'ft • * ^

-  I f  conveyance cannot be achieved  in  the  near f u t u r e ,  could  ' 
11 A AC 8 6 .1 2 5 , 'which i s  based on AS 3 8 .05 .1 8 5 (b ) ,  be used to  ' -? i 
fo rg iv e  th e  performance of annual lab o r  on the c la im s invo lved?

-  AS 38 .05 .185(a) allows the  Department to  c lo se  s t a t e  land  to  
m ining. Could DNR a lso  c lo s e  s t a t e  s e le c te d  land t o  the  f i l i n g '  ;...
o f new c la im s, or does AS 38.05.275 p rec lude  th i s ?

• ' —• * ' * • ,

-  Does AS 38 .05 .275, in  g ra n t in g  s p e c ia l  p r iv i l e g e s  to  m in era l  
l o c a t e r s  on s t a t e  s e le c te d  land , p re se n t  a problem under A r t i c l e  V II , 
S ec tio n  17 of the  Alaska C o n s t i tu t io n ?  .

-  The 1961 v e rs io n  of AS 38.05.275 s ta t e d  th a t  " l o c a t i o n s . . .w i l l .  r
c o n s t i t u t e  a v a l id  mining c l a im . . . a t  the  time A laska r e c e iv e s
t e n t a t i v e  approval of i t s  s e l e c t i o n .  Such lo c a t ic  is s h a l l  be .
s u b je c t  to the p ro v is io n s  of s a id  t e n t a t i v e  ap pro v a l and * '
to  the  c l a s s i f i c a t i o n s  by th e  S ta te  a f t e r  such t e n t a t i v e  ap p ro v a l"  
[emphasis added]. S im i la r ly ,  11 AAC 86.115 emphasizes t h a t  the  
lo c a t io n s  a re  s u b je c t  to  " land  c l a s s i f i c a t i o n  by th e  S t a t e . "  .
(Because th a t  r e g u la t io n  was p a r t  of the  1974 comprehensive *
r e v i s io n ,  i t  i s  im possib le  to  t r a c e  i t s  h i s t o r y . -  But i t  was 
presumably adopted during th e  1960s'). However, in  1966, AS 38.05 .275  
was amended to  d e le te  any re fe re n c e  to  land c l a s s i f i c a t i o n ;  th e  
lo c a t io n  i s  made "su b je c t  to  e x is t in g  r i g h t s  and t o  any d e n ia l  of 
o r  r e s t r i c t i o n  in  the  t e n t a t i v e  approval of s t a t e  s e l e c t i o n  o^ • 
th e  p a te n t  of the  lands to  th e  S t a t e . "  I s  11 AAC 86.115 s t i l l  
v a l id ?  What d i s c r e t io n ,  i f  any, does the  S ta te  r e t a i n  in  v e s t in g  
m inera l lo c a to r s  on s t a t e  s e le c te d  land w ith v a l id  s t a t e  mining - 
c la im s pursuan t to  AS 38.05.275 upon t e n t a t iv e  approva l?

Many of th e se  q ues tions  have been in fo rm ally  posed to  members o': 
your Anchorage s t a f f  over the  p a s t  s e v e ra l  months. In p a r t i c u l a r ,
Tom Meacham has been involved  in  d iscu ss io n s  on t h i s  i s s u e .  I t  
would be our p re fe ren ce  to  co n tinu e  working w ith  Tom on t h i s  
s u b je c t  and would hope to  meet with him to  d is c u s s  t h i s  formal 
re q u e s t  f o r  le g a l  opinion in  the  near fu tu r e .

Attachment: ■ *

I n t e r i o r  Department S o l i c i t o r ' s  Opinion

Wilson 7̂ . Condon 2 November 9, 1979

cc :  Ted Smith
Tom Cook
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U n i t e d  Sj .»rr. I V p . i r r n u ' n f  o f  i h c  " Inter ior
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Honorable Con .Young 
House of Representatives 
Washington, D.C. 20515

'.Dear Don: * "• ■

r.\ ■■ "■

• Wr appreciate the concern you expressed in your letter of April 24,
. 1979, on behalf of.Mr. Wallace Gordon, who has filed several mining 

claims on slate selection lands within the Gates of the Arctic 
National Monument. We do not agree, however, with your broad alle- 

, getions concerning the Department's handling of this matter. In 
•f our view, you have been misinformed or do not fully understand the 

situation. . . . . • • .

The Department's approach to the riininq issues in the Alaska national 
. monuments reflects our commitment to finding a cooperative solution 
which is consistent with the needs of .the Department and < the r.i ninq 
coixiunity. In the case of the National P3rl; Service, thi1 s taker; 
the form of amendments to the explicable regulations, 35 , '‘art 9, 
Subpart A, to aid the permit review process. After a series of 

. meetings v.'ith miners in Alaska, wr also established a process by 
which operators, whose claims can meet Initial screening for validity 
ar.d legality of location. may receive temporary approval to operate ’ 
this season. Thir approval is subject, however, to a test of validity 

. which could result 1n a later determination that the claim was not 
properly located or is otherwise invalid. This procedure seers to 
us eminently fair arn' -,,'ss developed with a great deal of assistance 
from the Alaska Miners' -Association.

As to the Gordon natter specifically, we suggest that an understanding 
of the facts substantiates the Department's action. . Mr. Cordon 
does not have a valid Feueral mining claim. Prior to his entry the 
land in question had been selected by the State. As you know, one*' 
land is selected by the State, It is no longer open to mineral entry. 
43 CrP. §ZC27,4(b). Thus, Mr. Gordon cannot assert that he has a 
valid Federal mining claim. Mr. Gordon must have understood this 
for he did not file Federal mining claims. Rather, he-filed his 
qli'ims under the State- mining laws.

r? ..



Neither does Mr. Gordon have a valid State clain in our opinion. Vhilo 
the lands on which the claims are situated have been selected by the 
State, they have not been conveyed or tentatively approved for con­
veyance. Accordingly, title to the land rssins in the United States. 
Section 6(g) of the Alaska Statehood Act provides that only tentatively 
epproved or patented selections ray be al ienated by the State. Con­
sequently, these lands are not available for mineral entry under 'the 
State program and won't be until the lands are tentatively approved 
or patented. We conclude, therefore, that because neither title to 
these lands nor a right'to convpy~tngn nas passed to~the State, -thcv- 
rerain under Federal .jurisdiction and control, and unavailable for 

mineral entry. ~  -?•• ••• ■

Since Mr. Gordon has been issued a temporary approval under .the 
National Park Service mining regulations, 36 CFR Part 9, Subpart A, 
to continue his operation for this season, he will not be effected 
by this conclusion. If Mr. Gordon believes our understanding of 
the facts or the law to be wrong, he will have an oppcvejnity to so 
ds'.onstrate whan the final determinations are. made as to the validity 
of his claims. However, in all future cases, we vri 11-refuse to 
grant access to any claim filed under State law on lands vr.ich nave 
been merely seiecic-d and not tentatively approved, in m i s  regard,
1 appreciate you calling u n s  matter to my attention in order that 
we may clarify our policy on this issue. . .-i-*;*" .

As to lands which have been conveyed cr tentatively approved for con­
veyance to the State, we will recognize State mining claims which are 
properly filed under State lew, and permit mineral activity on then. 
Hhere access to such a claim is across park land, the Park Service ' 
must exercise its regulatory authority to ensure that significant 
environmental degradation does rot result. Wt car. not ‘Premise in 
every case that further controls will rot be required. Ke^ev-er, 
it 1s our practice to accept for access purposes the catsri-tl sub­
mitted to the State in compliance vrith its regulations governing 
mining. This information normally will provide us with a: adequate 
basis upon which to make our decisions, and we, thereby, eliminate 
duplicate applications.

Ue would also like to advise you of our policy concerning explor­
ation work clone by the State or by native corporations on land 
identified for selection or selected. Who this exploration is 
designed to aid the selection process, it r.my be allowed at the 
discretion of the Department. When such work 1s authorized, the 
Alaska Area Office of the National Park Service and the Anchorage 
Office of the Bureau of Land Management wlii coordinate this ecti. ity. 
Specifically, there is a NE?A responsibility which must be completed 
before any permit is issued to a native corporation or the State 
authorizing mil ■ al examinations; the previsions of section 603 of 
M P M \  must also be complied with.



We trust that this explanation of our approach to the mineral Issues 
in the oonumonts in Alaska meets your concerns, It 1s a ratter of 
top priority in the Department. He are devoting resources and ran- 
potver'frcr.i all parts of the Department to 1t in our effort to rake 
ccoipl1ar.ce with Federal requirements as rapid and easy as possible 
and also to sea that our nanageaient res pons i I? 111 ties are implemented 

properly.

•Sincerely,
:v? •- .
> y*.v\ •

Cecil

.SECRETARY

cc: Senator Hike Gravel 
Senator Ted Stevens

.lav W>rwr\nnr\



U N ITED  5TATES 
DEPARTM ENT  OF THE  IN ! L K IO K  

O F F IC E  O F  T H E  S O L IC I T O R .
WASHINGTON. D.C. 20240 . J U N  ai5..©9 I HI '79

R E C E I V E D

M e m o r a n d u m

To:

F rom :;

N A T L  IW r.K  S E R V IC E  
ALASNA oT.’.Jil OFFICE

Alaska Area Director, National Park ’Service^*ALASKA 

Assistant Solicitor, Parks and Recreation

there 
1)

Subject: Application of the Mining in the Parks
Regulations

Thi'j is in response to discussions we have had with Howard 
Wagner of your staff regarding the application of the 
Mining in the Parks Regulations, 36 C.F.R. Part 9, Subpart 
A, to various classes of mineral activity in the Alaska 
national monuments under the administration of the National 
Park Service.• _ •

The Mining in the Parks Regulations apply only to activity 
on claims that have been located under the Mining Law of 
1872, 30 U.S. C. § 22 et sea., within the boundaries of an 
area of the National Park System, and where access is 
required across Service administered lands. Thus 
are two threshhold questions which must be answered 
is the claimant seeking to exercise rights which arise by 
virtue of the 1872 Mining Law; and 2) does he require 
access across federally owned lands administered as part of
the monument? The-exercise of rights arising under a statedi ̂
mining law system is not controlled by these regulations.

In view of these general principles, you have asked how che 
status of the land on which the claim is located affects 
the application of the regulations. When access is 
required across park lands, the regulations apply to the 
exercise of 1872 Mining Law rights, regardless of the land 
status. But, when the land between the claim and the park 
boundary is not federally owned, the application of the
regulations is controlled by the status of: the land on
which the claim is located. When that land is federally I \ 
owned or merely selected., but not tentatively approved I S \  
(TA) , 'the requlaTTons would app^y. Conversely, the 
regulations wouid not apply to T A  lands or patented lands



where access can be achieved without use of Service 
administered property.

The premise for treating TA lands like patented lands is 
that by the granting of tentative approval, sufficient 
interest is vested in the State to say that it has 
equitable title, placing in it jurisdictional and 
administrative responsibility. The regulations would have 
application to a federal mining claim on such landsr 
however, to the extent that other park administered 
property may be required for access.

/
With respect to state selections-which are not TA, however, 
the result is somewhat different. In this situation, the 
land is still federally owned and the State may, with the 
consent of Secretary, relinquish the selection. As a 
result, the Service has a much greater degree of interest 
in the management of these lands. This distinction is 
consistent with section 6(g) of the Statehood Act, 48 
U.S.C. Prec. 21, which authorizes state conveyances of land 
_only after TA. Because of this interest and the legal 
"status of the land title, the Mining in the Parks 
Regulations would apply to a mining claim on these lands 
located under the 1872 Mining Law, even where the lands 
around it are not federally owned.

“■ •

An issue has also arisen with respect to continuation of 
exploration activities within the Alaska Monuments under 
the administration of the Service. By the emergency 
withdrawal and proclamations, these monuments were 
•withdrawn from further mineral entry and location under the 
1872 Mining Lav;. Therefore, under the federal law, no 
further exploration is permitted on any land within a 
monument where the claim was not valid as of the date of 
the withdrawal. Whether exploration may be allowed under 
the State's mining law depends upon the status of the land 
on which the exploration is to occur. If they are 
nonselected federal lands, the exploration would be 
precluded because the State law canno1 apply to federal 
land. If the State has title or the lands are TA,



exploration work permitted under State law is proper. The 
Mining in the Parks Regulations would not apply to this 
work, even to the use of federal lands for access, because 
the r-ights being exercised do not arise under the 1872 
Mining Law. Any other regulations regarding access would, 
however, apply.

State selected lands which have not been TA present a 
different problem. As we have noted, because the State may, 
with the Department's consent, relinquish the selection, 
the Service has a high degree of interest in protecting the 
resources of the land. Also, because the title to the 
lands is still federal . the State mining law technically 
cannot apply. See section 6 (g~} or tne Alaska statehood 
Act, 48 U.S.C. Prec. 21. Thus, the Department has 
concluded that if a claimant seeks access to such lands on 
the basis of a claim filed under State law, that 'access 
will be denied.V As we understand their practice, the 
State also recognizes the contingent nature of these 
claims. The State upon receiving TA will grant rights 
under its mining law dating back to the date of location 
but only if the State concludes it does not need the land 
for nonmining purposes. Thus, the locator is on notice 
thit even under State law he cannot obtain an interest in_ 
tKe land until it is TA^ As to the exercise of federal 
rights on these lands, exploration activity would be 
permitted only on claims which were valid as of the date 
the withdrawal. Any such activity would have to be done in 
compliance-with the Mining in the Parks Regulations. To 
reach a conclusion other than this would be inconsistent 
with the retained federal title and the great degree of 
interest the Service has in managing the resources of such 
land in light of the possible selection relinquishment.

The final element of your concern involves activities to 
examine the mineralized character of lands in aid of the 
selection process. On lands which Native corporations have 
selected or identified for selection, as well .as lands 
which Alaska has iden*~ * f ied for selection, exploratTon work 
may be allowed in the discretion of the Department. Befor,-*



c- ' . '
a decision is made to allow such work, you should contact 
the State Office of the BLM in order to properly coordinate 
your responsibility with theirs. Specifically, there is a 
_NEPA responsibility which must be completed before any 
permit authorizing-a Native corporation or the State to 
undertake mineral examinations may be issued; the 
provisions of'section 603 of FLPMA must also be complied 
with. In no instance may an individual be authorized to 

* undertake this exploration work. It is a special benefit 
which may be granted only to native corporations and 
Alaska, and then, only in’ order, to aid informed selections 
of land. The discretion is, however, vested in the 
Department and, as a prerequisite to its exercise, the 
Department must comply fully with NEPA and section 603 of 
FLPMA.

David A. Watts

m

C
^ 7  In the case of the Wallace Gordon claims in Gates of 
the Arctic National Monument, access has already been 
temporarily approved, That approval should not be revoked, 
but it should also net be extended beyond the presently 
authorized period, unless the land status changes.

L
4
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MEMORANDUM

TO: SENATE RESOURCES COMMITTEE MEMBERS

FROM: SENATE RESOURCES COMMITTEE STAFF

RE: ATTACHED MATERIALS ON SECTION 6(i) OF STATEHOOD ACT

DATE: MARCH 5, 1981

Attached i s  a memorandum prepared by the  House Resources Committee 
s t a f f  fo r  the  House members of th a t  committee.

The co-Chairmen of House Resources Committee has made t h i s  memorandum 
a v a i la b le  to the  Senate Resources Committee members.



House of Representatives

Committee on Resources
Pouch V 

State Capitol 
Juneau, Alaska 99811

Terry Gardiner, Cc Chairman 
Fred r .  Zharoff, Co-Chairman 
465-3715

MEMORANDUM

TO: Co-Chairmen - .
Fred Zharoff »
Terry Gardiner

FROM: Counci, to House Resources Committee
John Sund

DATE: March 4, 1981

RE: Mineral Rights; Section 6(i) Statehood Act

The following is a summary of the issues regarding the 
hearing cn March 10, 1981,

The matter is approached on two levels:

1. Whether the interpretation placed placed on Section 6(i) 
of the Alaska Statehood Act from statehood until 
present has been the accurate interpretation. It is
a legal discussion between the lawyers representing each 
interest group. In this case the State on one side and 
the mining industry on the other.

2. The effect on the Alaska Minning Industry both the pre­
sent situation and the future situation IF the Attorney 
General's draft opinion is adopted in it's present or 
near present form. What action will the Legislature and 
the Executive branch have to take?

It is important to understand the two levels of discussion. 
Some of the people will be testifying regarding the legal 
interpretation of Section 6(i) and others will be tes"ifying 
regarding the practical implications of adopting a leasing 
system.

It is not wivhin the purview or the power of the Legislature 
or the Committee to decide whether or not the Attorney 
General will publish an opinion regarding the interpretation 
of Section 6(i) of the Alaska Statehood Act. Although, the 
Legislature could express its concern and opinion on what 
the ultimate solution could be, it does not have the absolute 
control over the issue.



Memorandum
Page 2

If the interpretation of Section 6(i) is changed by the 
Executive it is incumbant upon the Legislature to undertake 
certain actions both in the budgetary and legislative means 
to alleviate the practical effects of the change.

The existing practice up to this date is outlined in the 
draft Attorney General's opinion. After passage of the 
Statehood Act the state officials interpreted the leasing 
restrictions as applying only to lands where the surface 
interest had been disposed. Thus, the usual mining rights 
contingent on discovering appropriation would apply on 
State public domain lands the same as they apply on federal 
public domain lands within Alaska. As long as the State 
did not issue a patent of the land it was not required to 
reserve the mineral rights in the lands and subject them to 
a lease. The only time the State would be required to 
reserve the mineral deposits of such lands as when the State 
conveyed the surface rights to a second party.

The draft Attorney General's opinion conclude? that the 
present interpretation of Section 6(i) is incorrect. The 
draft Attorney General's opinion concludes that all of the 
mineral deposits in the Section 6(a)or(b) lands may only be 
disposed of by a lease. The conclusions of the draft Attorney 
General's opinion are attached.

PRACTICAL CONSIDERATIONS

Some of the matters which must be considered by the Committee 
and the Legislature regarding this issue are as follows:

1.0 Transition from the present system to a leasing 
system. If the leasing systmem is adopted with 
an immediate effective date and applied to all 
6(a) or 6(b) lands the effect is the closure of 
all mineral operations on those lands until
the operators of the mines obtain a lease fr^m 
the State. The State at the present time is not 
prepared from a man-power or financial point of 
view to issue those leases immediately.

2.0 Terms and conditions of the leases. Alaska 
statutes in AS38.05.205 outline a mineral 
leasing process and very broad guidelines.
Whether those guidelines are sufficient to 
implement a leasing system needs to be 
discussed.

3.0 Royalties. Whether there should be any 
royalties imposed upon the extraction of 
the mineral resources of the State and if 
so how much and whether they should apply 
to all minerals or whether certain minerals 
should be exempted from the royalty provision.



Memorandum
Page 3

4.0 Public notice. The Constitution, Article Vlll, 
Section 10 requires that public notice be given 
prior to any disposal or lease or state lands 
or interest therein. The issue is whether the 
present system of claim staking location and 
discovery is a disposal of the states mineral 
interest in the land and if recording of that 
claim staking in the State recording office is 
adequate public notice. Secondly, whether there 
must be prior public notice given and if so 
what type of notice would be sufficient for the 
issuance of a lease for the mineral interest in 
the State lands.

5.0 Method of determing lessees. Should the lease-0 
of mireral interest in State lands be competitive 
or noncompetitive. If noncompetitive, what 
process should be adopted to allow the person to 
apply for a noncompetitive lease. If competitive, 
who is intitled to compete and on what terms.

Attached to this memorandum are the following documents:

1.0 Section 6(i) Alaska Statehood Act
2.0 Article Vlll of the Alaska State Constitution
3.0 AS 38.05.185-.205
4.0 draft of the Attorney General's opinion dated 

2/11/81
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Ala sk a  Statutes

y ea rs "  fo r  
sentence.

‘'five yea rs
-•■'A

"  in the first , ? r<
.  *• ̂  

vTi

Act o f M arch 25, 1964, Pub . L . N o.
88-289, 78 S ta t. 169, substitu ted “ ten

( i )  A l l  g ra n t s  m ad e  o r  c o n firm ed  u n d e r th is  A c t  s h a ll in c lu d e '^  
m in e ra l d ep o s its . T h e  g ra n ts  o f  m in e ra l la n d s  to f i  

M inera l land th e  S ta te  o f  A la s k a  u n d e r su b se c tio n s  ( a )  and
enn ‘ ( b )  o f  th is  sec tion  a r e  m ade u p on  th e  exp ress
c o n d it io n s  th a t  a l l s a le s , g ra n ts , deeds, o r  p a ten ts  f o r  a n y  o f  the'^sS 
m in e ra l la n d s  so g ra n te d  s h a ll be s u b je c t  to  and  c o n ta in  a  re se rv a - 
t io n  to  th e  S ta te  o f  a l l  o f  th e  m in e ra ls  in  th e  la n d s  so s o ld , g ran ted , >  
deeded , o r  p a te n te d , to g e th e r  w ith  th e  r ig h t  to  p ro sp  ic t f o r ,  m ine, ”  
a n d  rem ov e  th e  sam e . M in e ra l d ep os its  in  such la n d s  s'.ia ll be sub jec t 
to  lease  b y  th e  S ta te  as th e  S ta te  le g is la tu re  m a y  d i r e c t : Provided, '
T h a t  a n y  la n d s  o r  m in e ra ls  h e r e a f t r r  d isposed  o f  c o n t r a r y  to  the - 
p r o v is ’ :j  o f  th is  sec tion  s h a ll be fo r fe i t e d  to  th e  U n ite d  S ta te s  by 
a p p ro p r ia te  p ro c e ed in g s  in s t itu te d  b y  th e  A t t o r n e y ' G e n e ra l f o r  
th a t  p u rp o se  in  th e  U n ite d  S ta te s  D is t r ic t  C o u rt  f o r  th e  D is t r ic t  o f 
A la s k a .

( j )  T h e  sch oo ls  a n d  co lle g e s  p ro v id e d  f o r  in  th is  A c t s h a ll f o r ­
e v e r r f  m ain u n d e r th e  exc lu s iv e  c o l o f  the 

Schools and S ta te , o r  its  g o v e rn m en ta l s u b d iv is io n s , and  no
c0 €gcs' p a r t  o f  th e  p roceed s a r is in g  f r o m  th e  s a le  o r  d is­
p o sa l o f  a n y  la n d s  g ra n te d  h e re in  f o r  edu ca t io n a l p u rp o se s  sha ll 
be used f o r  th e  s u p p o r t  o f  a n y  s e c ta r ia n  o r  d e n om in a t io n a l school, 
co llege , o r  u n iv e rs i ty .

( k )  G ra n t s  p re v io u s ly  m ade  to  th e  T e r r i t o r y  o f  A la s k a  a re  he re ­
b y  c on firm ed  and  t r a n s fe r r e d  to  the S ta te  o f 

of°n*rants'0n A la s k a  up on  its  adm iss io n . E f fe c t iv e  up on  the  ad-
o g ran ts . m iss io n  o f  th e  S ta te  o f  A la s k a  in to  th e  U n ion ,
sec tion  1 o f  th e  A c t o f  M a rc h  4 , 1 91 5  (3 S  S ta t . 1 2 1 4 ; 4 8  U . S . C ., sec. 
3 5 3 ) ,  as  am ended , a n d  th e  la s t  sen tence o f  section  3 5  o f  th e  A c t o f 
F e b ru a r y  2 5 , 1 9 2 0  (4 1  S ta t . 4 5 0 ;  3 0  U . S . C ., sec. 1 9 1 ) ,  as am ended , 

a r e  re p ea led  and  a ll la n d s  th e re in  re s e rv e d  u n d t f
cpea s‘ th e  p ro v is io n s  o f  sec tion  1 a s  o f  th e  d a te  o f  th is

A c t s h a ll, upon  th e  adm iss io n  o f  sa id  S ta te  in to  th e  U n io n , be 
g ra n te d  to  sa id  S ta te  f o r  th e  p u rp o se s  f o r  w h ich  th e y  w e re  re ­
se rv ed  ; b u t such  re p e a l s h a ll n o t a ffe c t a n y  o u ts ta n d in g  le a se , p e r­
m it , lic en se , o r  c o n t ra c t  issued  u n d e r s a id  section  1, as am ended , 
o r  a n y  r ig h ts  o r  p ow e rs  w ith  re sp e c t to  such le a se , p e rm it , license , 
o r  contra '.!,, and  s h a ll n o t a ffe c t th e  d isp o s it io n  o f  th e  p ro ceed s  o r 
incom e d e riv e d  p r i o r  to  such  re p e a l f r o m  any  la n d s  re s e rv e d  unde r 
sa id  sec tion  1, as am ended , o r  d e riv e d  th e r e a f t e r  f r o m  a n y  d isp o ­
s it io n  o f  th e  re s e rv e d  la n d s  o r  an  in te re s t  th e re in  m ade  p r i o r  to 
such re p e a l.

Cruaa reference —See note to AS lands.— The g ran ts by the fedora!
.1* 15.180. government o f school and university

Prov iso  as to g ran t* < ' school and lunda and mental health lands were
on ire rs ity  lands and mental health confirmed and tran s fe rred  to the .

IWCT"

A :

State o f  A la sk a  upon it*  
lo  the Un ion  under this 
»nth the exp ress p rov iso

(1 ) T h e  g ra n t s  p ro v  
g ra n t o f  la n d  f o r  p u rp  
ments m ad e  to  n ew  S ta ' 
o f S e p tem b e i 4 , 1 8 4 1  ( 
2378  a n d  2 3 7 9  o f  th e  F  
in lie u  o f  th e  sw am p la : 
1850 ( 9  S ta t . 5 2 0 ) ,  an 
U . S . C ., sec. 9 8 2 ) ,  a n d  
fo r  each  S e n a t o r  a n d  I  
o f  J u ly  2 , 1 8 6 2 , as am  
3 0 8 ) ,  w h ic h  g ra n t s  a r t  
o f  A la s k a .

(m )  T h e  S u bm e rg ed  
th ird  C o n g re s s , f i r s t  set | 
app licab le  to  th e  S t a t  
S ta te  s h a l l  h a v e  th e  
S ta tes th e re u n d e r .

Alaska's ownership ol 
aaae a* other slates.— 8 ; 
frretion, Alaska was giver 
awnerahip o f tidelands 
beneath navigable waten 
•tales o f the Union. Sti 
Indui., Inc-, Sup. Ct. Ot 
I File No. 477 ), 397 P.2d 
City o f Juneau v. Crople 
Op. No. 4.15 (F ile  No. 752 21 (1967).

S e c . 7 . U p o n  enac ti 
P re s id e n t o f  th e  U n ite i 
3, 1 9 5 8 , to  c e r t i f y  sue 
A la ska . T h e re u p o n  the 
3. 1 9 5 8 , a n d  n o t  la t^ r  
n a t io n  f o r  th e  e lectic 
nil e le c tiv e  o ffices and  
l *°n o f  th e  p ro p o se d  
'h a ll in  a n y  e v e n t in c l 
F ong re a s .

Se c . 8 . ( a )  T h e  pt 
qu ired by sec tion  7  sh 
P r im a ry  e le c t io n  and  
to be fix ed  by  th e  G ov 
Tha t th e  g e n e ra l e le c  
than D e c em b e r 1, 195 
to be e lec ted  aa p ro v
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Leases

Sa les and  
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Pub lic  N o tice

M inera l 
I l i l ’ h Is

ncqu ircd  b y  th e  S ta te , and n o t used o r  in tended  e x ­
c lu s ive ly  f o r  g ove rnm en ta l pu rposes , c on s titu te  th e  
s ta le  pu b lic  d om a in . T h e  leg is la tu re  sha ll p ro v id e  
f o r  the  s e le c t ion  o f  lands g ran ted to  the  S ta te  by 
th e  U n ited  S ta te s , and f o r  the  adm in is tra tion  o f  
the  sta te  p u b lic  d om a in .

S B C T IO N  7 . T h e  leg is la tu re  m ay  p ro v id e  f o r  the 
a cqu is it io n  o f  s ites, o b je c ts , and areas o f  n a tu ra l 
b eau ty  o r  o f  h is to r ic , c u ltu ra l, re c re a tio n a l, o r  
sc ien tific  v a lu e . I t  m ay  reserve them  from  the pub - 
l'o  d om a in  and p ro v id e  f o r  th e ir a dm in is tra tion  and 
p re se rva tion  f o r  the  use, e n jo ym en t , and  w e lfa re  o f  
the  p e op le .

S B C T IO N  8 . T h e  leg is la tu re  m ay p rov id e  fo r  the  
leasing o f ,  and  th e  issuance o f  p e rm its  fo r  e x p lo ra ­
t io n  o f ,  a n y  p a rt o f  the  pub lic  d om a in  o r  in te res t 
th e re in , 'o b je c t  to  re a sonab le  c o n c u rre n t uses. 
Leases and p e rm its  sba ll p ro v id e , am ong  o th e r  c o n ­
d it io n s , f o r  p a ym en t b y  the p a rty  a t fa u lt  fo r  
dam age o r  in ju ry  aris ing fro m  n on com p lia n c e  w ith  
te rm s gove rn ing  c o n cu rre n t use, and fo r  fo r fe i tu re  
in the even t o f  b reach  o f  c o n d it io n s .

S B C T IO N  9 .  S u b je c t to  the  p rov is ion s  o f  Lhis 
s e c t io n , the  leg is la tu re  m ay  p ro v id e  fo r  the  sa le o r  
g ran t o f  s ta te  la n d s , o r  in te re s ts  th e re in , and e s tab ­
lish sales p ro c ed u re s . A ll sales o r  grants sha ll c o n ­
ta in such re se rva tion s  to  the  S ta te  o f  nil resou rces 
as m ay be req u ired  by  Congress o r  the  S ta le  and 
sh a ll p ro v id e  f o r  access to  these resou rces . Heservn- 
t io n  o f  access sh a ll n o t  unnecessa rily  im pa ir the 
ow ne rs ' use, p re v en t the  c o n t ro l o f  trespass, o r  p re ­
c lu d e  c om p en sa tio n  fo r  dam ages.

S B C T IO N  10 . N o  d isposa ls o r  lenses o f  state 
land s , o r  in te res ts  th e re in , sha ll be m ade w ith o u t 
p r io r  p u b lic  n o tic e  and o th e r sa feguards o f  the 
p u b lic  in te re s t as m ay be p rescribed  b y  law .

S B C T IO N  1 1 . D iscove ry  an il a p p ro p ria t io n  sha ll 
be th e  basis f o r  es tab lish ing  a rigid, in those  m iner-
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als reserved to  the S ta te  w h ich , u p o n  th e  da te  o f  
ra t i f ic a t io n  o f  this c o n s t itu t io n  b y  the p eop le  o f  
A laska , w ere sub jec t to  lo c a t io n  u n d e r th e  fed e ra l 
m in ing  law s. P r io r  d is c o v e ry , lo c a t io n , nnd fi lin g , as 
p rescribed  by  law , sha ll e s tab lish  a p r io r  r ig h t to  
these m ine ra ls  and a lso  a p r io r  r ig h t to  p e rm its , 
leases, nnd tran s fe rab le  licenses f o r  th e ir  e x tra c ­
t io n . C on tin u a tio n  o f  these righ ts sha ll depend  
up on  the  p e rfo rm an ce  o f  annua l la b o r , o r  th e  p a y ­
m en t o f  fees , ren ts , o r  ro y a lt ie s , o i u p on  o th e r 
requ irem en ts  as m ay be p resc ribed  b y  law . Su rfa c e  
uses o f  land  b y  a m in e ra l c la im an t sha ll be lim ited  
to  those necessary f o r  the  e x t ra c t io n  o r  basic 
p rocessing  o f  th e  m ine ra l d ep o s its , o r  f o r  b o th . D is ­
c o v e ry  and a p p ro p r ia t io n  sh a ll in it ia te  a r ig h t , su b ­
je c t  to  fu r th e r requ irem en ts  o f  law , to  pa ten t o f  
m ine ra l lands i f  a u th o rized  b y  the  S la te  and n o t 
p roh ib ite d  b y  Congress . T h e  p ro v is io n s  o f  th is sec­
t io n  sha ll a p p ly  to  a ll o th e r  m in e ra ls  reserved to  
the  S ta te  which by law  nre dec la red  sub jec t to  
a p p ro p r ia t io n .

M ine ra l Leases S B C  T ION  1 2 . T h e  leg is la tu re  sh a ll p ro v id e  fo r
nnd Pe rm its  the issuance, types nnd te rm s o f  leases f o r  c o a l, o i l ,  

gas, o i l sha le , sod ium , ph o sph a te , p o ta sh , s u lfu r , 
pum ice , nnd o th e r m in e ra ls  as m ay  be p rescribed 
by law . Leases and pe rm its  giving the exc lu s ive  
rig h t o f  e x p lo ra t io n  f o r  these m in e ra ls  f o r  spec ific  
p e riod s nnd areas, su b je c t to  re a son ab le  c o n c u n ’m l 
e x p lo ra t io n  an to  d i f fe re n t  c lasses o f  m in e ra ls , m ay 
be au th o rized  b y  law . L ik e  leases nnd pe rm its  g iv ­
ing the  exc lu s ive  right o f  p ro sp ec tin g  by g e op h y s i­
c a l, geochem ica l, and s im ila r m e th od s  fo r  a l l m in e r­
als m ay a lso  be au th o rized  b y  law .

W ate r (tigh ts  S B C T IO N  1 8 . A ll su rfa ce  nnd sub su rfa ce  water*'
reserved to  the  p eop le  f o r  c om m on  use, excep t 
m in e ra l nnd m ed ic ina l w ate rs , are su b je c t t o  a p p ro ­
p ria t io n . P r io r it y  o f  a p p ro p r ia t io n  sha ll give p r io r

2'i
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Sec . 3 8 .0 5 .2 0 5 . M in in g  le a s in g , (a ) P r i o r  d iscove ry , lo c a tion  an d  f i l i n g  
s h a ll in it ia te  p r io r  r ig h ts  t o  m in e ra l d ep os its  su b je c t to  §§ 1 8 5  —  2 8 0

§ 3 8 .0 5 .2 1 0 Ala ska  Statutes § 3 8 .0 5 .2 1 0

o f  th is  c h ap te r in  o r  on  s ta te  la n d s , o th e r  th an  su bm e rg ed  la n d s , w h ich  
axe open to  m in in g  le a s in g . I  -nations s h a ll b e  m ade and  c e rt i f ic a te s  o f  
lo c a tio n  re c o rd ed  in a cco rd an ce  w ith  § 1 9 5  o f  th is  ch ap te r. I f  th e  lo c a te d  
la n d s  a re  a v a i la b le  o n ly  f o r  le a s in g , an  app lica tion  fo rm  f o r  a  m in in g  
le a se  s h a ll be m a ile d  to  th e  lo c a to r  b y  th e  d ire c to r  upon  re q u e s t  o r  u p o n  
re c e ip t o f  no tice  th a t  th e  lo c a tio n  h as been  m ad e  on la n d s  open  o n ly  f o r  
le a s in g . A  le a se  app lica t ion  s h a ll be f i le d  w ith  th e  d ire c to r b y  th e  lo c a to r  
w ith in  90  d ay s  a f t e r  re c e ip t o f  th e  fo rm . I f  th e  lo c a te d  la n d s  a re  n o t  
a v a i la b le  f o r  le a s in g , no tice  s h a l l be g iven  th e  lo c a to r b y  th e  d ire c to r a n d  
h is  p r io r  r ig h ts  s h a ll te rm in a te . A  m in in g  le s s e e  has th e  e x c lu s iv e  r ig h ts  
o f  p o sse ss ion  and  e x tra c t io n  o f  a i l m in e ra ls  su b je c t to  §§ 1 85  —  280  o f  
th is  c h ap te r ly in g  w ith in  the  b ou nd a rie s  o f  h is  lease . M in in g  le a se s  m a y  
be  issu ed  l o r  one  lo c a tio n  o r  f o r  a g ro u p  o f  con tig uous lo c a tio n s  h e ld  
in  com r on . M in e ra ls  m ay  n o t  be m ined and  m a rk e ted  o r  u sed  u n t i l a  
le a se  if is su ed , e x cep t f o r  lim ite d  am oun ts  n e c e ssa ry  f o r  s am p lin g  o r  
te s t in g .

(b ) B eg in n in g  on  th e  da te  es tab lish ed  b y  the c om m iss ion e r u n d e r 
s 2 10  o f  th is  c h ap te r th e re  s h a ll acc rue  an  annua l re n ta l f o r  each 
le a seh o ld  lo c a tio n  o r  p o rt io n  th e re o f w h e th e r o r  n o t u n d e r le a se , n o t le s s  
th an  the  v a lu e  o f  a n n u a l la b o r  im p rovem en ts  re q u ire d  f o r  m in ing  c la im s . 
T he  v a lu e  o f  w o rk  done on , o r  f o r  the b e n e fit  o f ,  th e  le a seh o ld  in 
com p liance w ith  § 2 10  o f  th is  ch ap te r m ay  be c red ited  a g a in s t  th e  re n ta l.

(c) A  m in ing  le a se  s h a ll be f o r  a n y  p e riod  up  to  55  y e a rs , and  th e  le s s e e  
has a r ig h t  to  a  new  le a se  a t  th e  end o f  each le a se  p e riod . T h e  
com m iss ion e r m a y  m ake  re a so n ab le  a d ju s tm en ts  o f  the  re n ta l ra te  a t  
th e  end o f  each  20 y e a r  p e riod , based u p on  changed  cond itions in  
p rod uc tion  c o sts  and  m a rk e ts . A  va lid  m in in g  c la im  lo ca ted  and h e ld  
u n d e r § 1 95  o f  th is  c h ap te r m ay  be con ve rted  to  a lease  a t  a n y  tim e u p on  
app lica tion  b y  th e  ow ne r, and  issuance b y  th e  d ire c to r . N o  r ig h ts  g ra n te d  
by  a  m in ing  le a se  m ay  be exe rc ised  u n til th e  lease  has been fi le d  f o r  
re c o rd  in the  re c o rd in g  d is t r ic t w here  the  la n d  is lo ca ted . (§ 4 a r t  IX  ch  
169 S L A  1 9 5 9 ; am  § 1 cb 123  S L A  1961 )

Cited in Moore v. State, Sup. Ct. Op. No. 
12S4 (File Nos. 2551, 2587), 553 P 2 d  8 
(1976).

Am. Ju r . reference. —  36 Am. J u r ., 
Mines i*nd Mine ;-als, §§ 39 to 62 ,139 to 142.

Sec . 3 8 .0 5 .2 1 0 . A n n u a l la b o r . L a b o r  sh a ll be p e r fo rm e d  o r  
im p rovem en ts  m ade a n n u a lly  on  o r  f o r  th e  b en e fit  o r  d e v e lo pm en t o f  
each m in ing  c la im  on  s ta te  land  excep t th a t  w here  ad ja c en t c la im s a re  
he ld  in com m on , the  exp end itu re  m ay  be m ade on a n y  one c la im . T h e  
com m iss ion e r s h a ll e s ta b lish  the  date  o f  th e  com m encem en t o f  the  y e a r  
d u rin g  wh ich the la b o r  o r  im p rovem en ts  a re  to  be p e r fo rm e d . L a b o r  
sh a ll be p e r fo rm e d  a t  the  an n u a l ra te  o f  $ 2 0 0  p e r c la im . I f  m o re  w o rk  
is p e r fo rm e d  th an  is re q u ire d  by  th is sec tion  to  be p e r fo rm e d  in a n y  one  
y e a r , the  excess w o rk  up to  a  v a lu e  o f  $ 800  m a y  be app lied  ag a in s t la b o r  
re q u ire d  to  be done d u rin g  th e  su b sequ en t y e a r  o r  y e a rs . Sec tion s 2 4 0
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consider the matters set forth in AS 38.05.305(d) when the 

leasehold is in an unorganized borough.

IV CONCLUSION

Therefore, for the reasons stated in this opinion, 

we conclude that

'1. the state may not issue a patent to mineral interests 

in 6(a) or 6(b) lands;

2. the state may only dispose of mineral deposits in

6(a) and 6(b) lands by lease;

3. the constitutionally preferred method is non­

competitive leasing based on discovery and location;

4. the annual labor requirements do not apply to

locations leading to a lease;

5. a location is valid if it follows either the

federal, AS 27, or state,. AS 38.05.185 - 280, procedures;

6. a location made after selection but prior to 

tentative approval is outside state law and at the locator's 

risk;

7. a location made after state selection but before 

tentative approval will be recognized by the state upon 

receipt of tentative approval, subject to: (1) conditions of 

tentative approval, (2) eventual receipt, of patent, and (3)

possible closure of the lands to mining upon receipt of

tentative approval; and

3. public notice under AS 38.05.305 and AS 38.05.345 

murt be given prior to issuing a mineral lease.



MEMORANDUM

TO: All Legislators

FROM: Rep. Terry
Rep. Fred 
Co-Chairme

DATE: March 4, 1981

RE: Mineral Rights; Implication of the Draft
Attorney General's opinion of 2/11/81

The House Resources Committee will be holding a hearing on 
March 10, 1981 from 3-5 PM in Court Room A, in Juneau, 
Alaska for the purposes, of taking testimony on the Mineral 
Leasing Rights issue as it may be affected by the draft 
Attorney General's opinion of February 11, 1981.

use Resources Committee

Testimony will be taken from the Attorney General's office 
and the Department of Natural Resources. Time permiting, 
public testimony from members both in the audience in 
Juneau and from teleconference sites will be taken. The 
teleconferencing will include all Alaska sites for both 
listening and participation. The participation from the 
teleconference sites outside of Juneau will be taken on a 
time available basis. The Co-Chairmen of the Committee; 
Rep. Gardiner and Rep. Zharoff will announce the order in 
which each station can testify. If time does not permit to 
take all the testimony, written testimony will be accepted 
by the Committee and if necessary a future hearing will be 
scheduled. Because of the limited amount of cime available 
please be as concise as possible.

The general issue in question is the accurate interpretation 
of the Section 6(i) of the Alaska Statehood Act as it applies 
to the location and rights in mineral interests on lands 
which the State of Alaska has received as a part of its 
Statehood Act rights. Specifically, lands under the Alaska 
Statehood Act Section 6(a) or (b).

Documents which may be helpful in following the discussion are:

1.0 Alaska Statehood Act,Section 6( i)
2.0 Alaska State Constitution,Article Vlll
3.0 Alaska Statutes, AS 38.15.185-.205
4.0 Draft Attorney General's Opinion 2/11/81

regarding Section 6(i-)
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Mineral Rights; Implication of the Draft 
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•The House Resources Committee will be holding a hearing on 
March 10, 1981 from 3-5 PM in Court Room A, in Juneau, 
Alaska for the purposes of taking testimony on the Mineral 
Leasing Rights issue as it may be affected by the draft 
Attorney General's opinion of February 11, 1981.

Testimony will be taken from the Attorney General's office 
and the Department of Natural Resources. Time permiting, 
public testimony from members both in the audience in 
Juneau and from teleconference sites will be taken. The 
teleconferencing will include all Alaska sites for both 
listening and participation. The participation from the 
teleconference sites outside of Juneau will be taken on a 
time available basis. The Co-Chairmen of the Committee; 
Rep. Gardiner and Rep. Zharoff will announce the order in 
which each s+xtion can testify. If time does not permit to 
take all the testimony, written testimony will be accepted 
by the Committee and if necessary a future hearing w^ll be 
scheduled. Because of the limited amount of time available 
please be as concise as possible.

The general issue in question is the accurate interpretation 
of the Section 6(i) of the Alaska Statehood Act as it applies 
co tnc lo'ation and rights in mineral interests on lands 
which the State of Alaska has received as a part of its 
Statehood Act rights. Specifically, lands under the Alaska 
Statehood Act Section 6(a) or (b).

Documents which may be helpful in following the discussion are:

1.0 A? xska Statehood Act,Section 6(i)
2.0 Alaska State Constitution,Article Vlll
3.0 Alaska Statutes, AS 38.15.185-.205
4.0 Draft Attorney General's Opinion 2/11/81

regarding Section 6(i-)



Wil Condon has informed ne of your conversation 
with him and has asked that I send you a follow-up letter on 
the mineral leasing problem. As you may be aware, the 
Attorney General is required to answer opinion requests from 
client agencies; a 1979 request from the Department of 
Natural Resources concerning rights of miners on . tate- 
sclected lands required a discussion of what type of inter­
est a miner could acquire on state-selected lands. It is 
our tentative conclusion that the Statehood Act requires the 
issuance of a lease to miners.

This conclusion will not necessarily affect 
miners large or small. A lease can be a simple one-page 
document that requires li_tle, if any, rental or royalty. A 
lease can be issued without competitive bid or application; 
in fact, the present statutory system requires DNR to issue 
a lease after a miner has discovered and located a claim.
The draft opinion would not change this scheme, thus the 
miners' fears of competitive leasing or some change in the 
manner of Decoming entitled to a particular tract of land 
because of this opinion will not be borne out.

The other concern is that the content of the lease 
will change the miners' manner of doing business. This may 
occur, but not because of the opinion. The opinion in no 
manner will require different actions by individual miners.
The legislature, or DNR, however, in determining the content 
of the leases, could change those requirements. The requirements 
could also be left unchanged.

03-C6LH



Simply, the federal system provided for a mining 
claxm leading to patent. The opinion allows for a mining 
claim leading to lease. A mining.claim, under the present 
'statutes, is still.the main part of the system. The addi­
tion of the lease need not add any additional burden on the 
miners; the only burden added would be a burden consciously 
chosen by either the legislature or DNR as a policy matter. 
On the other hand, a lease could be a benefit to miners 
in that, the state .would be officially recognizing the 
miners1 rights; presently the state does nothing to either 
approve or disapprove a’ claim.

The opinis is still in draft form, and will not 
be issued until it is reviewed by DNR and attorneys for 
outside interests including the miners. We expect a final 
opinion to be issued in about a month.

Sincerely,

Assistant Attorney General
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try  under Hie Inws o f Hie Unitcrl S to le* . 
The 1,%*;' ir t iu r  nt. fissures complin cce w ith 
Mils provision liy exc luding from  so lcr- 
tion n il Inndfi noted on its records ns 
lio l.'g apprnprlinled nm l reserved, o r sub- 
jec t to vn lld  existing In tcresls , nm l h.v 
requ iring Hint adequate notice lie given 
to a l l o ther persons c laim ing no In terest 
In tlie  selected land. T he  IV pn rlm en t can 
then receive ob jections to the Issuance 
o f  n patent nnd enn render n determ l- 
nn lion  ns to the ava ila b ility  o f the 
selected Inm ls.
3. A lttskn : Laud Grant? and Sdec- 
lio n s : M inera l Lands— A laska : Lnnd 
Grants and Selections: V a lid ity—  
A laska : Statehood Act— Patents o f 
Pub lic  Lands: Reservations

R IC H A R D  W. ROWE.  
D A N IE L  Oa u D IANE

Decided  Apriie/,,1976
Appeal from decision o f the A laska 
Stale Oilier, Ilurcnn of Lnnd Mnnngr- 
nicnt, r r j r r t i i ig  oil and gas lease o lfc r 
F-GD1.

Adi rm rd.
1. A laska Land G rants and Selec­
tions: Gen n n lly -  Notice; Constructive 
Notice
Pt lMKned n o * o f  n pinp<">eil S l id e  se- 
leel lnn In n r ' l rdunee n u l l  rec it ln lo ry  re- 
ip i l iemeniii l.i ndeipin'i l io l lee to nil 
persoi..- . miming lb '1 .audit / : lvemely to 
the Stnte.

2. A laska : f.nn I Grants nnd Selections: 
V a lid ity— A ln skn ; Statehood Act- -N o ­
tice: G enera lly— .’’ atcnts o f Puhlio 
Lands: G enera lly
Reel!on AGi) o f the Alnsltn Plf. clinnd
Art  duos md requ ire  Unit p il lento lieiued 
to the Htnte lae lm le  a p re i lm i Mint the 
convoyed Intfili a re  vn rnn l ,  nnnpprop r l-  
ated, nnd tinrrsrrvoil. tr ' *- net nfTrr!
any va lid  ex is ting e ln lm , location or j i i -

Section ( i l l )  o f  the A laska Rtnle linnd Act 
p rov ides lit if g ran ts  o f  m ln cnd  Inm ls to 
( lie S l i d e  n re  made upon the condition 
that a l l  subsequent S ta le  conveyances o f  
the m inor ' l l  Inm ls sha l l  be fudijee, to nod 
r o id a ln  n re se rvn l lon  In the S ta te  n f  nil 
Hie m ine ra ls  In the lands no conveyed. 
The Ael tinea not requ ire  Hint federa l 
p iden ls  lo  the S tnte Inc lude n p rov iso to 
Hie n lmve effect, ra th e r ,  It Is subsequent 
S la te  conveyances which must conta in 
a rese rvn l lon  fu r m inera ls .

APPEA RA N CES : Mrx Barash, Esq., 
Washington, D .C , for appellants; 
Jam ’ * N. Reeves, Esq., Office of the 
Attorney General, lor the State of 
Alaska: Karen A. iihnffer, Esq., Office 
of the Solicitor, Department cf the In ­
terior, for tho United Statu.

17-11

■>rr-. ''I'gCTIfcm  .
It 11 ‘ 11A 1(11 W .  110 W E ,  D A N IE I ,  OAUD IANE
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O PIN IO N  B Y  A DM IN ISTRA ­
T IV E  J ED G E  P.ITVO

IN T E R IO R  HOAli.1)  OP LAND  
A PPEA LS

[ 1 ]  I n  th e ir  in i t ia l a rg um en t, 
a p p e lla n ts  con tend th a t it. wns im ­
p ro p e r f o r  tint D e p a r tm e n t to  issuo 
a p a te n t to  the. S ta te  w ith o u t h a v ­
in g  f i r s t  g iven  a p p e lla n ts  actual n o ­
tice and  an  o p p o r tu n ity  to  o b je c t Lo 
the  issuai.ee. o f  the, p a ten t. I n  nc- 
cordnnco w ith  '13 C l ' K  2 0 2 7 .4 (c ) ,  
the S ta te  o f  A la s k a  pub lish ed  n o ­
tice o f  its  p rop osed  se lec tion  f o r  fivo  
consecutive weeks in o rd e r  to  b r in g  
to tho  kn ow led ge  a n d  a tten tion  o f  
a l l p e rson s w ho w cro  in te res ted  in  
the la n d s  described th e re in  th o  fa c t 
th a t the. S ta te  p rop osed  Vo e s tab lish  
and p e r fe c t its  c la im  to  the. se lected 
lands . T h o  S ta te ’s p u b lic a t io n  spe ­
c ific a lly  s ta le d  H int, “ (to n  pu rp o so  
' '  th is  not.ico is  lo  n llc  w n il po isons 
c la im in g  th o  la n d s  ad v e rs e ly  to  fi lo  
in th is  [H D M J  office th e ir  ob jec ­
tions to  issuance o f  p a ten t to  tho  
St.ntc.”  P u b lic a t io n  in accon lnnco 
w ith  re g u la to ry  .o q u iic ii ic ii ls  is

adequate notice . Duncan M iller, 21) 
I I ID A  1 (I'.iT rO ; fJ/icmi-dtilc P e r­
lite, ('ori>. v. Ilowrn , 7 2  I .D . 'Kid 
( IPf>M ; xcr ulna till (L . I .S . Nnfirr 
f.S 13, 18 (11)1 )5 ), and cases r i le d  
th e re in . A c c o rd in g ly , wc find H int, 
ns a re su lt  o f  tho p u b lic a t io n , np - 
p e lln n ls  rece ived  ndc ip ia to  no tico  
an d  nn o p p o r tu n ity  ha o b je c t to  tho 
issuance o f  th o  p a te n t l o  tho  S ta to  
o f  A la s k a .

I n  th e ir  nex t a rg um en t, a p p e l­
la n ts  con tend  th a t i t  w as in i; ,r.|>or 
f o r  the  D epa rtm en t, to  issue a pa ten t 
t o i l l i o S t a t o  which fa i le d  to  (’ ''■-ribo 
th o  la n d s  se lected as vacan t, a a p ­
p ro p r ia te d , an d  un re se rved , and ns 
n o t a llo c t in g  a n y  v a lid  e x is tin g  
c ln im , lo cn tion , o r  e n try  u n d e r tho 
law s o f  tho  U n ite d  !3tatcs. A p p e l­
la n ts  idso o b je c t to  tho  fn c t Hint, tho 
p a te n t d id  n o t in c lu de  a p ro v is o  
p ro h ib it in g  tho S ta te  f ro m  subse­
q u e n t ly  re con vey ing  tho  m in e ra l 
in te re s ts  i t  acqu ired .

|[2 ] S ec tion  0 ( b )  o f  the S fn teh o od  
A c t  p ro v id e s  th n t tho S ta to  m ay se­
lec t up  to  102,.Grin,0 00  ac res from  
tho p u b lic  In m is in  A la s k a  w h ir l, 
a ro  vnennt, u i . ip p ro p r in tc d  nnd 111 • 
re se rved  a t  tho tim n  o f  th e ir  se lec ­
t io n , p ro v id e d  the se lec tion  does n o t 
alTect an y  v a lid  e x is t in g  c la im , lo ­
cal ion o r  e n try  u n d e r the  law s  o f  
th o  U n ite d  S la te s . T h o  A r t  does n o t 
re q u ire  Mint pnlcin's to th o  S ln lc  in ­
c lude  a p ro v is o  lo  Hint elTcct. ,m*. 
p lin iK 'o w ith  th is  p ro v is io n  is f u l ­
f i l le d  hv th o  D ep a rtm en t e x c lu d in g  
H um  se lec tion  n il Inndn no ted  on  its 
re oo td s  ns being a p p ro p r ia te d  nnd 
re se rved , o r  sub jec t to  v a lid  e x is tin g  
in to rcsts , a n d  by  re q u ir in g  th n t
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adequate notice l»c «;ivon lo  a i l o th e r 
]7«*i^»ns c la im in g  an in te re s t in  tho 
la n d . T h e  D e p a rtm e n t can then  re ­
ce ive o b je c t io n s  lo  I hr. issuance n f  a 
p a ten t an d  can le n d e r a d e te rm in a ­
t io n  as to  1110 a v a i la b i li t y  o f  Lhn 
se lected land s . I n  tho  p re sen t case, 
fo l lo w in g  p u b lic a t io n  o f  tho  S tft to ’s 
p ro p o sed  se lec tion , tho  B L M , in  its  
dec is ion  te n ta t iv e ly  a p p ro v in g  tho 
S ta te ’s a p p lic a t io n , m ade a  fin d in g  
th a t , “ T h o  la n d s  described  * * * a rc  
no t know n  to  I to occup ied o r  a p p ro ­
p r ia te d  u n d e r the. p u b lic  la n d  law s , 
in c lu d in g  th e  m in in g  law s * *
W o  conc lude th a t  th is  p roccdu ro  
a d eq u a te ly  assu red  c o n fo rm ity  w ith  
th e  req u irem en ts  o f  th o  S ta te h o od  
A c t.

f 3 ]  W o  n lso  re je c t a p p e lla n ts ’ 
a rg u m en t th a t i t  w as im p ro |K ? r to  
issue a p a ten t to  the  S ta to  w ith o u t 
in c lu d in g  a p ro v is o  p ro h ib i t in g  tho 
S ta te  f r o m  rec .onveving  acqu ired  
m in e ra l in te rests . S ec tion  0 ( i )  o f  
th o  S ta te h o od  Act p ro v id e s  th a t 
g ra n ts  o f  m i tie r n l la n d s  to  th e  S ta te  
n ro  m ndo up on  the c on d it io n  that, 
n i l subsequent, S ta te  convcynne.es o f  
th o  m in e ra l In nd s s h a ll he su b je c t to  
m id  con ta in  >\ re se rv a tio n  to  tho  
S tn te  o f  n il o f  the m in e ra ls  in  tho  
Jnw ls so conveyed . A i l la n d s  o r  m in ­
e ra ls  d isposed  o f  c o n t ra ry  to  th o  
p ro v is io n  n ro  t o  ho fo r fe i t e d  to  th e  
U n ite d  S ta te s  by  a p p ro p r ia te  p ro ­
ceed ings in s titu ted  b y  the U n ite d  
S ta te s  A tto rn e y  ( le n o rn l. A g n in  we 
no to  th a t  tho  A c t d o rs  n o t re q u ire  
th n t fe d e ra l pa ten ts  to  the. S t a le  ...

• e lude  a  p ro v is o  to  th o  nhovr e ffect. 
J Ia th o r , i t  is  subsequen t 8tt.< c c on ­
veyances w h ich  m ust con ta in  a re s ­

e rv a t io n  fo r  m in e ra ls . A dherence to  
th is  re q u irem en t o f  the A c t  is a d e ­
qu a te ly  assu red  by  the. fa c t  that I lie  
law s o f  I ha U n ite d  S ta te s  a re  the 
sup rem e  law  o f  th e  la n d , and  s t a l e  

ac tion  in c o n tra v e n t io n  can  ho se t 
nsido. L e e  v. F lorida , HIM U .S . UTS, 
385-SG (19G8).

T h e re  fo re , p u rs u a n t to  th o  a u ­
th o r i t y  d e leg a ted  to  th e  B o a rd  o f  
L a n d  A p p e a ls  b y  th o  S e c re ta ry  o f  
the  In t e r i o r ,  -13 O K R  4 .1 , th e  deci­
s ion  b e low  is n H irm cd.

M a h h n  K itvo ,
A d minis/ml ire. J  udrje.
W r. c o n  o u r :
U m m i . A s  E . I Ik n ii io i ' i :s ,
A </m inis/rnlivc ,/udje.
Em v.u tn  W . S t u k i i in u ,
A dm in ixlnttire ,1 udyc.
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• i - . ' - i  -I H o u se  o f  R efjiesentativjes , . m
S tJ li XJMMlTi’EE ON TERRITORIAL AND INSULAR AFFA IRS ' ' ‘

. : ; ‘r : ■ OF T n E  CoM M l'F l'EE ON InTEU IO U  AND iN SULtiH  AFFAIRS,-'J : -ul'-
1 ; • • Washington, D . 0 . 1

1 T h o  subcom m ittco m et, p u rsm u it to  u d jo u rnm en t, ut 10 n. m ., in 'th o  
com m ittee  ro om , N ew  H ou se  O llice  B u i ld in g , H o n . L e o  IV . O ’B r ie n  
(c h a irm a n  o f  the  subcom m ittco ) p re s id in g / -  

M r . O ’Bnn jN .' T h o  Subcom m ittco  on  T e r r i t o r i a l  und In s u la r  A i fa i r s  
w i l l come to o rd e r . • '

I  w ou ld  lik e  to  e x p la in  w lu it the b e a r in g  p la n  is f o r  th is  m o rn in g : 
Som e o f  tiie  w itnesses who w ere seliedulect to a p p e a r to d a y  in c lu de  

G o v e rn o r  G ru cn in g  and  M r . R iv e rs , and  th ey  h a v e  been m ost u n d e r­
s ta n d in g  o f  the s itu a tio n . T h e y  w i l l he h e re  r ig h t  u lon g , whereas 
some o r  the o th e r  w itnesses a re  an x io u s  to  g e t aw ay . S o  they  have 
y ie ld e d  tod ay  to  those o th e r p eop le .

A s  y o u  know , wo lia v a  g iven  up an y  lio p o  o f  c on c lu d in g  tho h e a r­
ing s th is  week. I  suppose i t  was o v o ron tim ism  on  tho p a r t  o f  tho 
c h a irm an  to s t a r t  w ith . B u t  wo w i l l h a v e  a n o th e r h e a rin g  next 
■\Vedncsdny, and  i t  c e r ta in ly  is  m y ea rn es t hope th a t  we w i l l h ave  con­
c luded  the h ea rin g s  b e fo re  we beg in to comm ence the h ea rin g s  on 
H aw a iia n  s ta tehood le g is la t io n .
. A t  th is  p o in t , wo w i l l h e a r fro m  M r . G len  F r a n k lin , o f  the A la s k a  
M in e rs  A ssoc ia tion , w ho is a re s id en t o f  F a irb a n k s .

M r . F r a n k lin .
» • • »’ , . ’ ’ • ' * . i •• f.
STATEMENT OF GLEN D. FEANKLIN, CHAIRMAN, LEGISLATIVE COM’- 

MITTEE, ALASKA MINERS ASSOCIATION, FAIRBANKS, ALASKA
• M r . F r a n k l in . M r . C h a irm an  and  gen tlem en , I  lia v o  m y p ap e rs  
Hied w ith  y ou  the ro  in  p e rh ap s  a l i t t le  d is o rd e r . T h o  f i r s t  sheet th a t 
I  s h o r ’ d covo r is  abou t m y s e lf , and  y ou  w i l l  find  th a t  on the hack o f  
the  pngo dated M a rc h  5 . S in ce  I  h ave  been s it t in g  in  iie a rhm s , I  fe lt  
su re  t im t in o rd e r  to uvm <* e x p la in  o u r  p o in t , 1 needed supp lc - 
m on ta ry  in fo rm a t io n . S o  I  p re p a re d  a  su pp lem en ta ry  s ta tem en t, and  
tim l. y o n  have a lso .
■ F i r s t  o f  a l l ,  m y  m ime is G le n  D . F r a n k l in .  I  resu lt a t  B o u n d a ry , 
A la s k a , I  m a rrie d  an  A la s k a n  g i r l and lia v s  tw o d au gh te rs  h o rn  In 
F a irb a n k s .
■ I  w as educated in the S ta to  o f  W a sh in g to n , in (h o  p i im a ry  grnckr.i 
a n d  h ig h  schoo l. I  w ont lo  A la s k a  in the f a l l  o f  ]!)3.') and  u ltended  
the U n iv e rs ity  o f  A la sk a . I  g ra d u a te d  from  Use U n iv e rs i t y  o f  A le s k a  
in  RUG w ith  a b a ch e lo r o f  science deg ree in  business it .h n i.ii.-tru tit n 
■and a m a jo r  in  a c c ju n t in g .
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S in ce  1036 I  h ave  been engaged in  th e  g o ld -m in in g  business. In - 
1945 , I  en te red  a p a r tn e rs h ip  to m in e  fo r r n y s c l f^ a n d  have  been so* 
occup ied sinco. I  n a v e  m in ed  q u ic k s i lv e r in  th e  K u s k o kw im , p la c e r  
g o ld  in  th e  F o r t y  m ile  a n d  S ix ty in i le , and  a t  L iv c n g o o d , w h ich  is west 
o f  F a irb a n k s . I  e xp lo re d  f o r  tungsten  in  th e  S ew a rd  P e n in su la , cop ­
p e r  in  sou theaste rn  A la s k a , and  p la c e r  g o ld  in  m any  p a r ts  o f  the- 
Y u k o n  T e r r i t o r y .

A s  f o r  p o lit ic a l h is to ry , I  w as'a m em ber o f  the  house o f  rep re sen ta ­
tives d u r in g  the  19 th  and 2 0 th  re g u la r  sessions o f  the le g is la tu re . F  
was ch a irm an  o f  th o  w ays and m eans com m ittee  d u r in g  t!io 20th i 
session. ‘ ; '

F o l lo w in g  is the s ta tem en t o f  th e  A la s k a  M in e rs  A ssoc ia tion  re la ­
t iv e  to  m an d a to ry  le a s in g  o f  m in e ra l r ig h ts  on  a l l  la n d s  re se rved  to 
the  new  S ta te  o f  A la s k a .

W o  sh ou ld  lik e  to  s ta te  th a t  i t  is  o u r  u nqua lified  b e lie f th a t  tho 
sp on so rs  o f  e n ab lin g  le g is la t io n  to  p ro v id e  s ti.tohood  f o r  A la s k a  have 
p ro v id e d  la n d  w ith d raw a ls  f o r  the bene fit o f  tho  new S ta te  th a t  a ro  
m ost gene rous and a  sh a rp  d ep a rt' o in  th e ir  m agnitude) f r o m  nny 
com pa rab le  g ra n ts  p ro v id e d  f o r  a n y  o f  tho  S l ates' accepted in to  tho 
U n io n . • ,.j> <, ;... (1 |,

W e  a lso  be lieve  th a t  the g ra n t o f  m in e ra l r ig h ts  on a l l  these la n d s , 
was done to a id  ih e  new  S ta te  in m ee ting  tho  added  expense o f  s ta te ­
h ood . F u r th e r , th a t m in e ra l deposits  m u s t ho e x p re s s ly  m en tioned 
in  o rd e r  f o r  m in e ra l r ig h ts  to  be cncompnsscd b y ,a  cong ress iona l la n d  
g ra n t  to  a S ta te . , i * . .  . . . . .  j . • • >. :  1 ! ■

W c  be lieve th a t the  w e ll- in te n d ed  ac tion s .c on ta in ed .:n  the  en ab lin g  
le g is la t ion w i l l  have  an  adve rse  e ffe c t nnd th n t-m an d a fo ry  le a s in g  o f  
m in e ra l r ig h ts  by th e  now  S ta te  o f  A la s k a  u n d e r tho c ond itio n s  im-> 
posed w ou ld  i r r e p a r a b ly  dam age th o  d eve lopm en t o f  A la s k a ’s m in e ra l 
resou rces. A s  a re su lt , i t  w ou ld  f o r  m an y  y e a rs  reduce tax reoci a

and  o th e r S ta te  revenue f ro m  the  m in e ra l in d u s t ry .................... ........... : 1
T h e  en ab lin g  le g is la t io n  f o r  A la s k a  s ta tehood  p ro v id e s  thn t un su r- 

voyed land  c la im ed  by the  new S ta te  w'd’  lm vo  an o u te r p e rim e te r 
su rv e y  m ade b y  the D e p a rtm en t o f  |.lio In t e r i o r .  A f t e r  th is  s u rv e y  is 
m ade , tit lo w i l l pass to  tho  new S ta te . P ro v is io n s  sh ou ld  be m a d o so  
th a t the S ta tu  le g is la tu re , at. its  d is c re t io n , c ou ld  ninlco use o f  d e sc rip ­
tiv e  lo ca tion  la n gu ag e  in o rd e r  to  d ispose o f  a specific p lo t  o r  a rea  o f  
S tn lc -c ln im cd  land  b e fo re  su rv e y  is com p le ted .

W o  be lieve  th a t th o  Leg is la te  ro  o f  th o  S t a le , o f  A la s k a  sh ou ld  bo 
a llow e d  to d e te rm in e  tho d isp o s it ion  o f  th o  m in e ra l r ig h ts  on a l l  S ta to  
la n d s  except thoso sp e c ific a lly  rese rved  f o r  schoo ls . T h u s  they cou ld  
o f fe r  a d d it io n a l incen tive  to  encou rage tho  se tt lem en t o f  S ta to  la n d  
and  th o  d eve lopm en t o f  its  resou rces by m a k in g  i t  a v a i la b le  f o r  m ax i­
m um  use cons isten t w ith  th o  p u b lic  in te re s t. • . ,,l / - (

W o  shou ld  lik e  to  p o in t  o u t th a t  even u n d e r Lho p resen t s im p le  and 
tim e -h on o red  system  o f  d is c o v e ry  and lo c a lio n ; ,t lic  m in e ra l lid u s t ry  
in  A la s k a  has dec lin ed , r a th e r  th an  advanced , in  the la s t  decade. > 

T h o  seve ra l b i lls  in troduced  to  dnto in  the 8 5 th  C ong ress hav in 
com m on th a t A la s k a  is e n tit le d  to  se lect, w ith in . 25  y e a rs  a f t e r  adm is ­
s ion , 103 ,350 ,000 acres o f  la n d . , , , ! , , ) /  ,,i i, i, ! i . . . . i , ,• I,,mi

/  . ’ and so c la im ed  s h a ll have tho m in e ra l deposits rese rved  to the 
S ti. n id i t  s h a ll bo m an d a to ry  th a t  tho S ta te  lease lh o  m in e ra l r ig h ts

. *|i• i l in i "  i ; ,ii i j ; • >' l«<•
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f o r fe i t u r e  o f  r ig h ts  c ou ld  re s u lt  i t  a isp o sea  u i e u n im y  iu p iu i  laum .* 
in  the  b i l ls . .

A c c o rd in g  to  o u r  '".sterpretation o f  the  la n g u ag e  o f  the  v a r io u s  b ills ,, 
i f  the new  S ta te  m ade c la im  to  u n su rveyed  la n d  th e  S e c re ta ry  o f  the 
In t e r i o r  w ou ld  m ake  an  ou te r p e rim e te r su rv e y  o f  a n y  la n d  so c la im ed .. 
U n t i l  such  th n o  as th o  su ; vey was com p le ted , the  new  S ta to  c ou ld  n o t 
d ispose o f  a n y  o f  the  la n d  c la im ed .

T h e re fo re , in  o rd e r  to  re se rve  to  i t s e lf  p o te n t ia lly  v a lu a b le  la n d , 
tho new  S ta te  w ou ld  u ndoub ted ly  m ake  im m ed ia te  c la im  to  v a s t areas.

A n y  qu a li fie d  m in in g  eng inee r w ith  A la s k a n  expe rien ce  cou ld , in. 
I lic  space o f  a few  h ou rs , o u t lin e  a 50  o r  GO m ill io n  acre a re a  f o r  c la im ­
ing  b y  tho new  S ta te  o f  A la s k a , th a t w ou ld  in c lu d e  a l l  the know n 
and p ro b a b le  m a jo r  m in e ra liz e d  a reas in  A la s k a . N e v e r in  t in  
h is to ry  o f  the U n ite d  S tn tes has any  S ta te  h ad  the r ig h t  to  se lect 
as S la te -ow n ed  la n d  an y  o f  the  know n  m in e ra liz e d  n rcas in  the p u b lic  
dom ain .

T h is  s im p le  net o f  c la im in g  w ou ld  effeetiye .lv  dow n th is  a rea 
In an y  p ro sp ec tin g  nnd deve lopm en t. N o  (1 - . ’ v* • -ll O f  th e  r ig h ts  o r ­
tho la n d  cou ld  fa k e  p lace  u n t i l p e rim e te r su i-ven , c ou ld  be m ade.

A  v e ry  con se rva tive  es tim ate o f  Die tim e new .^ n ry  to  m ake p o riin - 
e te r su rv e y s  w ou ld  bo 1 )  to  20  yea rs .

T h e  A la s k a n s  whr. iram cd  the p rop osed  con s titu tion  o f  th o  S ta te  
o f  A la s k a , w h ich  h a . ’• ’on  ra t if ie d  b y  the  people, o f  A la s k a , a ttem p ted  
to p ro v id e  f o r  the p n  ,> 'ctior. o f  the r ig h ts  o f  the in d iv id u a l p ro s ­
pec to r o r  m in e r. T h e  pe .lk ir.-n t p a r ts  o f  2  sections f r o m  a r t ic le  8 en ­
tit led  ‘N a tu r a l R esou rces,-' a rc  quoted h e r e :

Suction 11. Mineral H io iite . Discovery uml nj)i»-o|irlnUoi:i slin ll be the hnsls. 
for establishing a right In those .ulm-rnls reserved to the State whlcli, upon the (Into o f ratlllcnttoa o f this consh'atloa by tin. . . o f A .'main were mibject 
to location under tlio Federal mining laws * ♦ *Section 12. M ineral L eases and P ermits, Tho legls.ntum sluU  provide fo r 
the issuance, types nml terms o f leases for coal, oil, gas, oil shnle, sodium, phos­phate, potash, su lfur, pumice, nml other minerals as may he prescribed by law. 
Lenses and permits giving the exclusive rlgliL o f explnrntlon fo r trose minerals for specific periods and areas, subject to reasonable concurrent ux.alorntlon as to different e-hisses o f minerals, may be au' -Ji l/.ud by law * • •

T lio  b e lie f thn t A la s k a  sh ou ld  n o t  lie accorded  g re a te r freedom  in ' 
the a dm in is t ra t io n  o f  m in e ra l Inm ls than  flin t accorded e x i t i n g  S tn tes 
h av in g  cong ress iona l land  g ran ts  is 'v a lid  o n ly  i f  com p tra li le  and ' 
id en tica l cond ition s  ex is t. W c  fe e l th a t they  do  n o t e x is t r o d  th a t the 
cond ition s th a t  w ill exist, when A la sk a  liccoines a S la t e  w ill be such , 

j th a t tho  p o te n tia l revenue to  lie rea lized  from  A la s k a ’s M ineral re .-
l . sources sh ou ld  lie a v a ila b le  lo  Ih e  now S ln lo  as q u ic k ly  as possib le ,
i; C ong ress has i t  w ilh in  i t i r  p ow er lo  deviate, from  equa l tre a tm en t

when in  its  ju d g m en t it  is deemed necessary. ’ W e su bm it th a t tho  con- 
l s 'd o ra tinn  o f  A la s k a  f o r  s ta tehood  is in i t s e lf  a d e v ia t io n , because a l l
j o f  tlio  *18 S ta le s  hnvo a con tiguous b ou n d a ry .
I W e  subscribe to lh o  d e c la ra tio n  o f  p o lic y  o f  the A m e ric an  M in in g
J- C ong ress adop ted  a t  Dos A nge les , C a l i f . ,  O c tobe r 1 -1 , 1-050. O n  t lio
|  s u b je c t 'o f p u b lic  la n d  p o lic y  wo quote out o f  c on tex t t lio  fo l lo w in g ,
f. p a r a g r a p h ; " 1 ’ -I *•* *»■ • *•■ * - ' 1 • 1 t

We rc lle rrto  our c .iilhbaico la tlin'nyHtoiu OHlahllHhcd by the general miring 
Imwh fo r (lie location ami >10 1 11 .1 11 1! o f mining Chilian na (bo meniih nf omwirng- 
Ing nml providing fo r dove tpmeat o f tlio mineral resources o f tlm piddle domain tliroagh private In llla tlvu n>. ? satorprtNU. . . .  1 > • • > 1 - 1



O u r  recom m endation s a r e : - T h e  langunge  in  the b i l ls  sh o lt ld  i s  
changed so th a t th o  S ta te  cou ld  d ispose o f  u n su rv eyed  la n d  c la im e :!, 
b e fo re  the  o u te r p e rim e te r su rv e y  is  com p le ted .

D is p o s it io n  o f  m in e ra l r ig h ts  on  S tn te  c la im ed  la n d s  sh ou ld  be lo f t ;  
to  th e  d isc re tion  o f  the S ta te  le g is la tu re  in  c o n fo rm ity  w ith  p ro v is io n s  
c o v e rin g  th is  sub jec t in  tho S ta te  con s titu tion .

M r . C h a irm an , th a t  is th e  end o f  m y p rep a red  s ta tem en t a t th is  tim e 
except f o r  the supp lem en t.

A s  you  can sec, wo have he re  tw o d itl'e ren t bu t re la te d  p rob lem s.
I  sh ou ld  lik e  an  o p p o r tu n ity  to  read  the  su p p lem en ta ry  stntem ent. 

I f  we can cove r 'h e  firs t p o in t fi rs t  w ith  questions, I  th in k  i t  is rc ln - t  
l iv e ly  s im p le , and i f  we can cove r th a t f ir s t  I  sh ou ld  then lik e  an  o p p o r­
tu n ity  to cove r the su p p lem en ta ry  s ta tem en t b e fo re  g o in g  in to  t lie  ( 
m a n d a to ry  lcnsi.’ n r r ig h ts . .i

M r . O ’B i i ie n . I f  .h a t  is agreeab le w ith  tho com m ittee .
M r. P i l l i o n .  I  th in k  th is  sub ject m ig h t be e x p lo re d  firs t b e fo re  we. 

get in to  the o th e r sta tem ent. I  th in k  th a t is w h a t the w itness w ou ld  
lik e .

M r . O ’B iiikn . I  th in k  th a t w ou ld  bo p e r fe c t ly  a l l  r ig h t . T hen  a t 
th is  p o in t y ou  a re  read y  f o r  questions f r o m  the com m ittee  on w hat 
y ou  have  sta ted  so fa r ?

M r . F iia n k i .in . O n  ju s t  p n r t  o f  it , tho p a r t  th a t p e rta in s  lo  tho  d is ­
p o s it ion  o f  S ln lc -ch un ied  la u d  b e fo re  tho  su rv e y  is com p le ted , it  in  a 
sense is a m ere te ch n ic a lity , in thn t L have  tr ie d  to  p o in t  o u t th a t  t h o 1 
S ta te  m ay  c la im  as much as 1()!1 m i llio n  acres. T h e n  i t  w i l l ho tied  ui>j 
u n t i l the su rv ey  is com p le ted . A l l  wc a re  an x iou s  to  have  the re  is 
som e th in g  th a t the S ta te  cou ld  d ispose o f  *Vis b e fo ro  th e  o u te r p e r im ­
e te r su rv e y  is com p le ted .

M r . A si* in a i.l. I h e  com m ittee m ay  quest ion the w itness as i t  m ay 
see li t  and a re  no t lim ited  by  an y  suggestions m ade .

M r . O ’B u ik n . Y e s : that, is the ru le  o f  the com m ittee . I  th in k  the 
suggestion w ou ld  be h e lp fu l to the com m ittee . H ow ev e r , th a t  is th e , 
suggestion o f  the com m ittee . T h e  C h a ir  w i ll n o t bo a rb i t r a r y  abou t 
it. It. is the fe e lin g  o f  the com m ittee that, they w ou ld  lik e  lo* p e rm it ' 
tho w itness, a f t e r  some question ing , to read  the  su pp lem en ta l s ta te -' 
m ent. T h a t  w i l l he ag reeab le . M r. A sp in a lt?

A ir. A hcin a i.i,. 1 take it , M r. F r a n k lin , th a t v on  a re  a s u p p o r te r o f  
im m ed iiih , s ta tehood  fo r  A la s k a ?

M r. F iia n k i.in , M y p o s it io n  here  is one o f  rep re sen tin g  the M ine rs  
A ssoc ia tion . W o as a g ro u p  have neve r come o u t f o r  o r  against, sta te ­
hood . I .

M r . A ni'in a i .i .. W hat, is y o u r  p e rsona l p o s it io n ?  *;•
M r. F iia n k i.in . M y own p e rsona l p o s it io n ?  ' I  licvo re se rv a tion s  as' 

lo  w hethe r o r  n o t the S la te  can p a y  its w ay .
M r. Aki*inam,. Y o u  have answerc*1 m y question .
A ro  you  in fa v o r  o f  o r  e re  you  opposed to  im m ed ia te  .’ tn tehood fo r  

A la s k a ?
M r . F iia n k i.in . I am not iu fa v o r  o f  im m ed ia te  s ta tehood  fo r  A la s k a .1
M r . Ahi’in a i.i,. Now , do I  unde rs tand  th a t  i f  A la s k a  is g iven  , 'a le - 

hood and 100 -p lu s  m illio n  acres o f  land  o r  m o re  o r  loss a ro  set aside 
fo r  the. use o f  the S ta te ,y o u  wish the land s  to bo so t ra n s fe r re d  to tin  
new S ta le  o f  A la s k a , so that. the S la te  o f  A la s k a  Clin issue pa ten ts  fo r  
m in in g  .'iluimn ra th e r  Ilia n  by le a s in g  p ro c ed u re s  as p ro v id e d  unde r the 
IxMising A c t o f  10120; is th a t  c o rre c t i

-B B T

M r. F k An x l in . I  s h o u ld  l ik e  th o  S ta te  o f  A la s k a  to  be enab led  o r  
a llow ed  to d ispose o f  those la n d s  o r  m in e ra l r ig h ts  u n d e r the fo rm  o f  
leasing  by s a le  o r  o th e r  m e th od , ns lo n g  ns adequate com pensa tion  has 
been rece ived , L u t n o t  re leg a ted  o n ly  to  leas in g .

M r . A s i - in a l l .  T h e  n e x t question I  h ave  is : A s  I  u n d e rs ta n d  y o u r  
statem ent, y o u  a re  in  fa v o r  o i  tho d eve lopm en t o f  fu r t h e r  m in in g  in  
A la sk a  f r o m  these la n d s , w h ich  a re  to be t ra n s fe r re d  to  the S ta te  i f  
th is ac t goes th ro u g h , by the  same typ o  o f  p rocedu res  ns those fo llo w e d  
in the m in in g  S tn tes o f  the  W e s t d u r in g  the e a r ly  days o f  m in in g ; is  
t lia t c o rre c t?  A  pe rson  goes in  and  m akes a fin d in g , a d isc ove ry , and  
ho can la y  o u t h is  lin e s  an d  p roceed  to tho  op e ra tio n  o f  the  c la im  nnd 
pe rh aps » p a te n t o r  a  lo n g - te rm  lease , w ith o u t an y  re fe ren ce  to re g u la r  
su rvey m ethods nnd p ro c ed u re s ; is t l ia t  r ig h t?

M r . F u a n k l in .  N o . T h a t  is n o t co rrec t. T h o  b i l ls  p ro v id e  th a t  the  
outer p e rim e te r s u rv e y  m u s t be m ade, n iu l I  th in k  i t  sh ou ld  be m ade. 
B u t u n t i l such tim e as the su rv ey  is com p le ted , th a t ln n d  sh ou ld  bo 
made a v a ila b le  to  t lio  p ro sp ec to rs  in  o rd e r  to bene fit tho S ta te  o f  
A la ska .

M r. A sriNA i.r,. I I o w  a rc  wc to de te rm ine  the bounda rie s  o f  the  p ro p ­
e r ly  to  bo m ined?

M r. F u a n k l in . I n  tho sumo m anne r in  wh ich wc do i t  now , b y  de ­
sc rib ing  in lo c a tion .

M r. A si'In am ,. D o  you  w an t to proceed to  p a ten t th a t w ay?
M r. F iia n k i .in . 1 do  no t th in k  y o u  cou ld  poss ib ly  proceed lo  p a ten t 

that, w ay  u n t i l the su rv e y  w as m ade. Y o u  w ou ld  Imvo n o  point, f ro m  
which to  s ta r t . A l l  y ou  w ou ld  bo ab le  to  d o  v o u ld  bo to  h o ld  i t  as an 
tin pa ten ted m in in g  c la im  owned by the S ta te  u n t i l such tim e as tho 
survey was com p le ted .

M r. A s m n a l l . W a s  it  y o u r  u n d e rs ta n d in g  Ihni, i S y  hud to w a it  f o r  
these fo rm a l su rv ey s  in the  ca r' • d a y s  o f  m in in g  in the W es t b e fo ro  
they cou ld  p roceed to  p a ten t?

A ir. F u a n k l in .  Y e s , bu t th a t d id  n o t p ro h ib it  them  f r o m  h o ld in g  
(lie m in in g  c la im . T h e y  d id  n o t Im vo to necessa rily  have  it  paten ted .
. M r. A m *ina i.l. I  u im e rs lu n d  t lia t . B u t  1 am  ju s t  t ry in g  to  find 
oaf. in m y ow n m iiu l w h a t you  a re  ta lk in g  abou t in  y ou v  s ta tem en t. 
You d o  not. w an t to  w a it  u n t i l the p e rim e te r lia s  been d e te rm in ed ; 
that is the f i r s t  th in g . ' '

M r. F iia n k i.in . Y e s , s i r ;  that, is co rrec t.
M r. A s i'in a i .l . T h en  you  wish to  have them  le g a lly  p laced  in pos i­

tion on w hatever a rea  they w ish to o p e ra te ; is that, c o rrec t?
M r. F iia n k i .in . A ro  wo ta lk in g  abou t a p ro sp e c to r o r  m in e r?
M r. Ahi*inai..\. Y es . , . ;
M r, F u a n k l in .  Y e s .
M r. A k p i.v a ll . A nd  you  w ish them  to have  possession u n t i l the fin a l 

survey is m ade i f  th ey  des ire  t o ; is th a t co rre c t?
M r. F iia n k i .in . Y e s , s ir .

• M r. A .sin n a m #. Y o u  do n o t w ish them  to  p roceed (o  p a te n t u n t i l the 
final su rv ey  is m ad e ; is th a t  c o rre c t?

M r. F u a n k l in .  W e ll ,  i f  p a ten tin g  w ere possib le , yes. I f . w ou ld  be 
nil right, to  proceed lo  paten t ing  i f  th ey  so desired .
)  M r. A r u in a l l .  B u t  c ou ld  they p roceed to  patent b e fo re  the fo rm a l 
survey, o r  can they p roceed  in y o u r  th in k in g  to u pa ten t w ith  ju s t  tho
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su rve y  m ade as f a r  as th a t p a r t ic u la r  c la im  is  concerned, a s f a r  as
th a t p a r t ic u la r  a rea  is  concerned? . »: - .

i l l* . F r a n k l i n .  I  th in k  not. I  th in k  tho e n tire .su rv e y .w o u ld  have 
to bo completed befo re the  p a ten t su rvey  cou ld  bo p erfo rm ed . : • • ^ • i 

M r . A s m n a ix . A t  le a s t as I  understand i t ,  thn t is  y o u r position . 
Y o u  th in k  th a t w o u ld  bo necessary ? ...'! 'i-i n; »•: . .  ••

A ir . F r a n k l i n .  I  be lieve so, yes. . .  , ' ■ >;
: M r . A sm n a ix . I f  i t  w ere n o t  necessary , w ou ld  y o u  l i k o  to  h ave  thorn
proceed to  p a te n t b e fo re , i f  th ey  w ished to  ? •,
' M r . F u a n k l in .  W e ll ,  I  do n o t  see w h e th e r th ey  g e t tho c la im  by 
p a te n t o r  open  c la im in g  m akes a n y  d iffe rence . . ' •

M r . A s i ' i n a l l .  W e ll ,  le t  me fo l lo w  th ro u g h  .w ith a n o th e r suggestion  
w h ich  y ou  m ake in  y o u r  stn tem cn t.l ■ • • i ,

A m  I  Lo unde rs tand  thn t p ro spec tiv e  op e ra to rs , m in in g  op e ra to rs , 
a rc  to  bo g iv en  c e rta in  benefits th a t h ave  n o t been h e re to fo re  g iv en  to 
m in e rs  th ro u g h o u t a reas u n d e r the c o n tro l o f  the G ove rnm en t I  do 
n o t und e rs tand  w h a t y o u  m ean by these a d d it io n a l benefits th a t a re
necessary f o r  m in in g  in  A la s k a .

M r . F u a n k l in .  W e ll ,  i f  the S t r t e  ow ns 103 m i l l io n  acres o f  la n d , 
and  i f  in  th e ir  d isc re tio n , in  o rd e r  to  d eve lop  an y  m in e ra l resources, 
th ey  w ou ld  lik o  a  la rg o  com pany  o r  a g rou p  o f  p ro sp ec to rs  to  ge t in to  
th a t  c ou n try  nnd  lo o k  i t  o v e r, i f  they w ere  ab le  to  d ispose o f  i t  in  some 
o th e r w ay  besides leas in g , th ey  m ig h t conce ivab ly  o f fe r  as an  incen tive 
th a t  th ey  w ou ld  se ll the  la n d  a t  a d o l la r  an ac re  o r  som e n om in a l sum , 
in  o rd e r  to  t r y  to  get deve lopm ent' o f  th e ir la n d . T h a t  is-.tho p o in t 
that. I  w as t r y in g  to  m ake  th e re . .1 '*• • 1 . •  i

A ir . A s m n a l l .  A n d  m ore  th an  l ik e ly  be cha rg ed  w ith  a g iveaw ay
p ro g ram , _

A ir . F u a n k l in .  W e l l ,  o f  course , a n y th in g  lik o  th a t  w ou ld  h ave  to 
have w o rk  perfo rm ance ) re s tric tion s . I n  o th e r iv o rd s , i f  a  m an  d id  n o t 
p e r fo rm  th o  w o rk  th a t ho  sa id  ho w as g o in g  to  do , h o  w ou ld  lo se  h is
r ig h ts . 1 1 • i..-- . 1 . • 1 '

M r . A sm n a ix , Nov.- le t  mo ask y ou  th is , and  then  I  am  th rou gh . 
D o  you tliin lc  th a t  t lia t  s i.o u ld  bo p u t  in  an a u th o r iz in g  le g is la t iv e  act, 
o r  t lia t  th a t  sh ou ld  bo le f t  to tho peop le  o f  A la s k a  i f  tho la n d  is once
t ra n s fe r re d  to  th em  ? • • - ' t ■ < ' • >

A ir. F u a n k l in .  I  th in k  it  sh ou ld  ho lo f t  to lh o  p eop le  o f  A la s k a .
M r . A sm n a ix . T h a t  is n il, ‘ • . • i :  •!
A ir .O ’B u ikn . D r .A Iit le r?  • '• • :
D r .  A lii.i,::» M r  F r a n k l in ,  w hat a ro  tlio  p rocedu re s  now  f o r  g e ttin g  

a  m in in g  c la im  o r  in in c ra l-d c p o s it c l r ; ,n  in  A la s k a ?  • > • j
A ir . F u a n k l in .  A n y  la n d  th a t  is in  t l . , p u b lic  dom n in  w h ich  w ou ld  

be ow ned by t . l . i  F e d e ra l G ove rnm en t— a ll y on  need to  do is to  go  on 
to  a c reek , m ake a  d iscove ry , bow  ou t y o u r  c la im  posts, s tic k  them  up , 
a n d  file  an  n f lid a v it o f  c la im in g  on  tho  p ro p e r ty , and  then f i lo  i t  w ith  
tho  re c o rd e r . A nd  then y ou  own it. b y  r ig h t  o f  s ta k in g  i t  a t tha t 
tim e , p ro v id in g  l lic ro  a ro  n o  p r io rT v g n ts  and  y o u  a ro  n o t  s ta k in g
ov e r , '.*......... ■ • i • : • v  "n - I • ■ u

D r . M i i x iw . I  low  w ou ld  th a t d i f fe r  u n d e r s ta tehood  ?>  •r " ' -l 
A ir. F u a n k l in .  I  w ou ld  th in k  th a t  i f  t lio  le g is la t io n  g o c s 'th ro u g lr  

w ith  m an d a to ry  leas ing , i t  w ou ld  dopiind o n li r o ly  upon  w ha t tho 
m echan ics H in t t lio  lam l d iv is io n  o f  t lio  S ln lo  v o n lc l re q u ire  to  c la im  
ow ne rsh ip . V on  w ou ld  p ro b a b ly  designate  t lio  a re a  th n t lim y  w ore in ­

terested in , a n d  th en  p ro b a b ly  h a v e  to  g o  to  the  la n d  com m iss ione r a n d  
m ake some a rra n g em en t w ith  h im  to  lenso th is  p ro p e r ty . T h e n  i t  
w ou ld  bo p ro b a b ly  on  a  r o y a lt y  basis.

N ow  I  am  m a k in g  som e a ssum p tion s in  t r y in g  to  an sw er y o u r  quos-. 
tion . ' ‘ • ■ : . . .

D r .  M iu .k r .  O f  cou rse , in  tho  b i l l  i t  re q u ire s  a  s u rv e y  as to  th is  103  
m illio n  acres b e fo re  y ou  even g o  fo rw a rd  w ith  y o u r  m in in g  c la im s . 

M r . . F r a n k l in . Y e s , s ir .
D r . A Iiixku . W e  have  h a d  som e estim ates in  tho  p a s t  th a t  i t  w ou ld  

take a  hun d red  y e a rs  to  g e t i t  su rveyed  nt tlio p resen t ra to  o f  survey ­
ing te r r ito ry .

A ir. F r a n k l i n .  I  th in k  th a t  w ou ld  be m odest.
. D r .  AIil l k k . I  Im vo o fte n  w onde red  w ho a r r iv e d  nt th e  fig u re  o f
103 ,350 ,000  acres o f  la n d . A ir . C h a irm a n . D id  som ebody ju s t  p ic k  i t  
ou t o f  tho a i r ?  I  •wonder i f  th o  a u th o r o f  tho b i l l  c ou ld  te l l m e.

M r . BAiiTLivrr. W e l l ,  a c tu a lly , I  guess the an sw er w ou ld  be th a t i t  
was taken  o u t o f  the  a i r ,  w h ich  is  n o t  a p rec ise  answ er. I n  p re v io u s  
b ills , D r .  A li l lc r . th e re  1ms been an  a d d it io n a l 'c c t io n  g iv in g  tho new  
S ta to  X  acres o f  la n d  f o r  spec ific  p u rp oses . A n d  a t  th is  t im e  i t  w as 
th ough t i t  w ou ld  be m o re  conven ien t, and  ju s t  ns p ra c tic ab le , to  lu m p  
the la n d  gr.< ts tog e th e r.
i D r .  A Iil i :  *. I  th in k  A ir . F r a n k l i n  h a s  m ade a  c o n tr ib u tio n  he ro  as 
to suggested am endm ents to  tho  b i l l  sh ou ld  i t  g o  th ro u g h . W o  h ave  
n o t id  m an y  suggestions on  th o  b i l l .  A lo s t o f  them, have  ta lk e d  ab ou t 
bei> g  “ seconda ry  c itizen s .”  Y o u  have  liv e d  u p  th e re  since 1936 . D o  
y o o  th in k  th n t y o u  a re  a  s o r t  o f  appendage o r  second-c lass c itizen  o f  
the U n ite d  S tn te s?  H a v e  y o u  f e l t  d isc r im in a ted  aga in st?

M r . F r a n k l i n .  O n ly  th n t I  lin vc  u o l been ab le  to  vo te  f o r  t l io  
P re s id en t o f  the U n ite d  S ta tes .
, D r . M i u .ku . O th e rw ise  y ou  d o  n o t fee l to o  b a d ly . I  h op o  tho f u ­
tu re  w itnesses w i l l t a lk  a  l i t t le  b i t  ab ou t (lie  b i l l .  A n d  I  no tico  y o u  
question w here  ( lie  incom e comes— $103  m i l l io n  comes fro m  G o v e rn ­
ment spend ing , w h ich  lo o k s  lik e  i t  w as m o s t ly  a  G ove rnm en t o p e ra ­
tion Mint m a in ta in ed  the T e r r i t o r y ,  a n d  o f  cou rse th a t  is tru e  o f  some 
com m unities in the  U n ite d  S ta te s  a lso .

M r . S a y lo r .  D o c to r , is  th a t  n o t  abou t (ru e  w ith  som e o f  llio so  o th e r W este rn  S ta le s ?
D r .  A Iiixku . I  have  sa id  th e re  a re  S ta te s  w here  the same th in g  h o ld s  true .
T app rec ia te  ( lie  s ta tem en t y o u  In .eo  m ade. A n d , o f  course , as y o u  

lo ok  o v e r the b i l l ,  it. is p rop o sed  to  give, ( lie  new S ta to  a good  dea l o f  
h e lp  in the next f» y e a rs , ab ou t $ 9 3  m i l l io n , to  g e t i t  .o rn  and  weaned 
a in ’, on its wn.> ; so th a t th e re  w ou ld  be c on s id e rab le  h e lp  i f  tho  C o n ­
g ress d id  do  th a t.

A ir . S a ylo r . I  w an t to  c o n g ra tu la te  tho w itness on  com ing  dow.» 
hero nnd g iv in g  us l l i i s  assistance in  t ry in g  to  w o rk  ou t a b i l l f o r  
a fu tu re  S ta te . I  w i l l ag ree  w ith  D r .  A fi l lc r  th a t p ro b a b ly  i f  m o re  
peop lo  w ou ld  lo o k  a l i t t le  nf. w h a t is  in  the h i l l ,  wc m ig h t n o t  have 
some I ro u b le  la te r  on  in g e tt in g  it. passed . H era  use. the  in te rested  p eo ­
p le w ill know  w hat is in  i t  and at le a s t com e dow n and  to ll ns what, 
lliey  w ou ld  lik e  lo  have in Ih e  s ta tehood  b i l l .  A s a coo l r i liu l ion o f  I lie 
A laska M in e rs  A ssoc ia tion , I  th in k  it was ve ry  h e lp fu l.

M r . F u a n k l in .  T h an k  y o \ |. , ‘



M r . O ’ B r ik n . M r . P i l l i o n ?  ‘
M r . P i l l i o n :  M r.- F r a n k l in ,  I  n m n t  a loss to  w jto jly  u n d e rs tan d  the 

m oan ing  o f  the o u te r  p e rim e te r s u rv e y . I s  th a t  a su rvey  m ad e  o f  the 
com p le te  o u te r b ou nda rie s  o f  th e  p rop o sed  S ta te ?

M r . .F r a n k l in . N o ;  th a t  m eans th a t  a n y  a re a  th a t is c la im ed  by 
th e  new  S ta te , a n y  o f  these 103 m i l l io n  acres th a t a re  c ln im ed  b y  tho 
new  S ta to— th is  b lo c k  is n o t  g o in g  to  bo chosen in  one piece. T h e re  
is g o in g  to  bo a  b lo c k  h e re  an d  th e re  nnd a l l  ove r. A nd  each such 
b lo c k  has to  h ave  an o u te r p e r im e te r  s u rv e y  m ade b e fo re  th e  nren 
w ith in  th a t  hns been c la im ed  b y  th e  S ta te  can be d isposed o f .

M r . P i l l i o n .  I n  o th e r w o rd s , th e  S ta to  o f  A la s k a  w ou ld , assum ing  
s ta tehood , loca te  a  m in e ra lize d  a rea , p e rh np s  b y  ph ys ica l d e sc rip tion  
o r  p h y s ic a l appearance  o r  p h y s ic a l lo c a tio n  o r  p h ys ica l s takes , o r  
w hateve r i t  m ig h t be, an d  then th e  n c tu a l s u rv e y  w ou ld  bo m ade in 
accordance w ith  th a t  a t som e fu tu re  d a te  ?

M r . F r a n k l i n .  Yes .
M r . P i l l i o n .  A n d  th a t  a rea  to  be c la im ed  by  .the S ta te  o f  A la sk a  

m ig h t h ave  7 squa re  m ile  in  i t  o r  10 .000  s rp ia rc  m ile s ; is th a t r ig h t?
M r . F r a n k l in . I t  cou ld  have . T h e re  is a m in im um . W o  w i l l ca ll 

i t  a square m ile . B u t  a n y th in g  f r o m  th e re  on  up to  the l u l l  b lo c k  i f  
th ey  so chose. ,

A ir . P i l l i o n .  S o  the le n g th  o f  tim e f o r  the  c la im s  to be m ade  nnd 
the  su rv ey s  to  be com p le ted  m ig h t  r u n  anyw he re  f r o m  5 y e n rs  to  .r>0 
yea rs . I  n o te  in  y o u r  s ta tem en t th a t y o u  h ave  an estim ate o f  15 to 20 
y e a rs .

A ir . F r a n k l i n .  I  th o u g h t I  w as b e in g  conse rva tiv e , and  I  th in k  I  
am , excep t f o r  th is  fa c to r . I f  I  m ay d ev ia te  ju s t  a li t t le  to  answer 
y o u r  question , tho  C oas t and 'G eode tic  S u rv e y  o f  the In t e r io r  D e p a r t ­
m en t a rc  e.’c p c rim e rt in g  w ith  a  new  typ e  o f  n c ria l su rv e y  th a t  would 
p ro b a b ly  an .uvcr, t l  saino th in g  that, wc a ro  ta lk in g  abou t n ow , as to 
a g ro u n d  su rv e y . Tha t, m ig h t c u t the  tim e  dow n  so th a t it  c ou ld  qu a l­
i f y  to the !0 -  o r  1 5 -y ca r p e rio d . B u t  I  h ave  ta lk e d  to  these p eop le , nnd 
no one v i l l  m ake a n y  gncss ns to  tim e , nnd I  h a v e  tr ie d  to s a y , “ W e ll, 
w i l l  i t  bo 10  y ea rs , o r  20  y e a rs ? ”  and  th ey  sa y , “ ]V c  d on ’ t k n ow .”  .11 
w i l l be 10 a n yw ay --—  , ,

A ir . P i l l i o n .  O f  course , eng inee rs h a v e  been s tu d y in g  nnd exp e ri­
m en tin g  w ith  n c r ' . i l su rv ey s  f o r  tho  nnst 30  o r  35 yenrs. _ 7 Tns thnt 
science o r  th n t p ro fe s s ion  now . a r r iv e d  n t a  sta te  w here i t  is  possib le 
o r  m ig h t bo possib le  to  use these a e r ia l su rv e y s  in  ou te r pe rim e te r
m easu rem en ts? t ' ; .i

A ir. F r a n k l i n .  1 am  s o r ry . ; I  cannot, q u a li fy  to  answer, th n t ques­
t io n  because I  do n o t kn ow . | , ' /•" ,, , !  .

A ir. P i l : ton . T h en  I  p resum e th a t i t  m ig h t be w e ll to b r in g  in some 
o f  tlio  p eop le  in  the  C onst and  G eode tic  S u rv e y  Lo im ju irc  ns to  how 
lo n g  th a t typ e  o f  su rv e y  m ay  tn ko  nm l w h a t deg ree o f  accu racy  they 
n ro  ab le  to g ive  us, nnd w h e th e r o r  n o t  th a t deg ree o f  accu racy  would 
ho acceptab le f o r  the p u rp o s e s .th a t  wc h ave  in m in d . D o  you  not 
th in k  th a t m ig h t bo a good  id ea? ! ., . • ,

A ir. F u a n k l in .  Yes . I  do . T h o  D e p a r tm e n t o f  the In t e r i o r  is 
g o in g  to  be cha rg ed  w ith  th is  s u rv e y , and  th ey  w ou ld  be I- « people 
tb n th n v e t lio b c s t  idea ns to  t lio  t im o  in v o lv e d . [ / '  , ». ,

A ir . P i l l i o n .  B u t  the C onst nnd G eode tic  S u rv e y  people, a rc  ndu* 
a l ly  tlio  e xp e rts  in  lh o  fie ld  o f  m a k in g  su rveys , and  not the  D ep a rt­
m en t o f  the  In t o r i o r ; is I b u t r ig h t?

A ir . F r a n k l in . A s  f a r  ns I  k n ow , yes.
A ir . P i l l io n . A ir . C h a irm an , w e w e re  d iscussing  h e re  th e  ndv is- 

n b ility  o f  a s k in g  th e  C oa s t and G eod e tic  S u r v r v  p eop le  to  d e te rm in e  
w hether o r  n o t  a e r ia l su rveys c o u ld  bo m ad e  V cu t d ow n  th is  tim e in  
(lie m easu rem en t o f  the ou te r p e rim e te r .

I f  these su rv e y s  a re  g o in g  to  ta k e  25 o r  50 y e a rs , w lia t  we w i l l  bo 
do in g  in  e ffec t, I  th in k ,b a s e d  on  th e  s ta tem en t o f  w itnesses, is  to  b lo c k  
off tho  e x p lo ita t io n  and the  e x p lo ra t io n  nnd th e  d eve lopm en t o f  m in ­
ing in  the w h o le  a rea . I s  tha t a b o u t r ig h t , A ir . F r a n k l in ?

A ir. F u a n k l in .  T h n t is  o u r  p r im e  p o in t ; yes, s ir .
M r . A  sp in  a l l .  N ow  w i l l  the g en tlem an  y ie ld ?  

i A ir . P i l l i o n .  S u r e ly . ' f
A ir. A s p in a lt  D o y ou  m ean , A ir . F r a n k l in ,  th a t  i f  th is  la n d  is se t 

aside to  th e  new  C fa te  o f  A la s k a  and  they  a re  g iven  so le  c o n tro l o f  
the la n d s  th a t  th ey  choose, th a t th e ir  le g is la tu re  c ou ld  n o t g o  ahead 
nnd p ro v id e  the p rocedu res .

A ir . F r a n k l i n .  A ir. C ong ressm an , as f a r  as wc can see, the re  is 
noth ing  in  th e  b i l l th a t  says  tha t th e y  cannot.

M r . A s p in a l l . A s I  rem em ber i t .  th e re  was n o th in g  in  the b i l l  th a t  
b rough t in  m an y  o f  the "Western S ta te s , in c lu d in g  m y  ow n , and  i f  I  
rem em ber c o r re c t ly  m y h is to ry  i t  d id  n o t  b o th e r a t  a l l  tho  m in in g  
deve lopm ent o f  C o lo ra d o .
. M r. F r a n k l i n .  A ir. C ong ressm an , m a y  i  rend  a p o r t io n  o f  the  
A laska  m en ta l h e a lth  b i l l ,  w h ich we th in k , i f  th is  l i t t le  section  w ere 
inc luded , w o u ld  s a t is fy  th is  te c h n ic a lity , and  i t  roads th is  w a y :

Following the selections o f Inmls by the Territo ry pursuant, to subsection (b ) , 
but prior to tbe lssunneo o f final patent, tlio Territory shnll be authorized to lcnso nml to innlcc conditional snlcs of such selected lands.

I f  th a t w e re  in c lu ded  i t  w ou ld  lie  c om p le te ly  c le a r.
M r. A s p in a l l .  T h a t  w ou ld  rem ov e  y o u r  ob jec t ions ?
Air. F u a n k l in . T o thn t one p o in t ; yes, s ir .
A ir. B a i. plk tt . W i l l  tho gen tlem an  y ie ld  ju s t  f o r  a  te chn ica l s ta te ­

ment?
f  i r .  F r a n k l i n ’s s ta tem en t n llm lc d  to the ac t a p p ro v ed  J n lv  2 8 ,11 )50 , 

boi.ig P u b lic  L aw  830 o f  tho 8 1 th  C ong ress ' subsection  ( c l ) , o f  sec­
tion 202 . '

A ir. F r a n k l in .  T lia n k y o u . ' ' '
A ir. P i l l i o n .  O n  the o th o r b a n d , i f  tho  suggestion  th n t y o u  o ffe re d  

hero is enacted in to  law , A ir. F r a n k l i n ,  u n d t l i o  S ta to  le g is la tu re  is  
given the r ig h t  to d ispose, c i lh c r  b y  lease o r  by o th e r m eans, the  r ig h t  
to lease nnd p a ten t these land s , h n s th c ro  bee., a n y  p ro g ram  o r  scbcdu lo  
or means o ffe re d  by  wh ich the S ta to  le g is la tu re  c ou ld  f a i r l y  and  
p rop e rly  d ispose  o f  these m in e ra l r ig h ts  w ith o u t ru n n in g  in to  a n y  
great f r a u d s  o r  nny abuses? H a s  f l ic  S ta te  le g is la tu re  lo o k ed  fo rw a rd  
to se tting  u p  a p ro g ram  th a t w ou ld  best, m ake  use o f  the r ig h ts  to  
make c la im s to these m in e ra l a re a s?

M r. F  r a n k l in .  T h e  le g is la tu re  is meet in g  in the  T e r r i t o r y  now , a n d  
lliey have a b i l l in trod uced  w h ich  rev ises and  re o rg an ize s  th o  la n d  
departm ent. I  le f t  b e fo re  (bo cop ies o f  those b i l ls  w o re  in  p r in t , b u t 
I  am assum ing  th a t  (b ey  a re  now  d o in g  tho  g ro u n d  w o rk  o f  se ttin g  
up a d e p a rtm en t H in t w i l l be a u th o r iz e d  to  c la im  t lio  la n d s  in  tho 
'first p la ce , nm l then  linvo  some m eans o f  d isp o s in g  o f  th e ir  r ig h ts .



A ir . P i l l io n . B u t  th e re  has been no fo rm a l o v i io  fin n l c ry s ta lliz a t io n  
o f  th e  m eans and m ethods b y  w h ich  these c la im s  w ou ld  be p u t  on the 
open  m a rk e t f o r  the p u b lic  to  m ake  use o f  f o r  th o  best advnn tngo o f  the 
S ta te  o f  A laska®  ; • .

A ir . F u a n k l in .  T h a t  w as best covered  in  the S ta te  con s titu tion . 
T h a t  is the  o n ly  ac tion  th a t  has been ta ken  to  th is  date .

A ir . P il l io n . T h e re  h a s  been n o  f in a l c ry s ta l l iz a t io n  o f  th o u g h t lo  
im p lem en t the p ro v is io n s  o f  tho  S ta to  c on s titu tion ?

A ir . F i ia n k l in . N o, s ir .
Ah*. A s p in a l l .  W o u ld  m y  g ood  f r ie n d  y ie ld  th e re , so th a t  we can 

g e t the  re c o rd  s tra ig h t?  • : .
H o w  m uch o f  tho p re sen t econom y, I . .  F r a n k l in ,  depends upon 

m in in g  ac tiv itie s?  1
M r . F u a n k l in . A cc o rd in g  to  m y  su p p lem en ta ry  s ta tem en t, o f  the 

$ 5 00  m i l l io n  annua l incom e f o r  195G, th e  m in in g  in d u s t ry  accounted 
f o r  $2-1,919,000, o f  which somo $ 8  m i l l io n  was f r o m  th e  p rod u c tion  o f 
sand  and g ra v e l.

A ir . A s p in a l l . T h is  is  in  y o u r  supp lem en ta ry  sta tem en t? W e  do 
n o t h av e  th a t  yot.

M r . F u a n k l in . T h a t  is  r ig h t .
A ir . P i l l io n . T h a t  is a l l ,  M r . C h a irm an .
Ah*. O ’Bhiv .n . A t  th is p o in t  I  th in k  w o sh ou ld  c le a r  up som eth ing  

f o r  the. com m ittee . In d iv id u a l m em bers o f  th e  com m ittee I  am  sure , 
o r  w i l l ,  rece ivo le tte rs  f r o m  in d iv id u a ls  in  A la s k a  exp re ss in g  th e ir 
v iew s f o r  o r  aga in st s ta tehood . S o  f a r  in  the p roceed ings , 2  o r  3 o f  
those  le tte rs  c ith e r have been en te red  in to  th e  re c o rd  o r  h ave  been 
re fe r re d  to . N ow , it  is th e  b e lie f o f  t lio  C lu i i r  th a t the fu l le s t  pos­
s ib le  exp ression  shou ld  bo  p e rm itte d , b u t I  th in k  th a t  wc ough t to 
iia v o  some k in d  o f  a r u l i n g  ab ou t p u tt in g  these in d iv id u a l le tte rs 
in  t lio  re co rd . 1 know  in one instauco so  fa r ,  w o had a ra th e r leng thy  
le t te r  rend in to  the re c o rd , g iven  equa l w e ig h t to te s tim ony  g ivon  by 
p e o p le  h e ro , and no o p p o r tu n ity  was p ro v id e d  f o r  tho  com m iltco  to 
a sk  a n y  questions o f  the person who sen t tho le tte r . I  do n o t th in k  
• th a t p ro v id e s  fo r  o rd e r ly  p rocedu re . . , ,,

I t  does seem to mo th n t • bat. th o  com m iltoo  sh ou ld  do  is malco such 
in d iv id u a l le tte rs  p a r t  o f  th o  tile . T h o  m em bers , tlioso who rcco ivo tho 
le t te rs , ra n  ve ry  w e ll ask question s w h ich  a ris o  f r o m  tho le tte rs .

S o , un less tlio  com m ittee  o v e rru le s  th o  C h a ir , tho p ro ccd u ro  from  
h o ro  on w i l l ho to p lace in  th o  re c o rd  lo ite rs  w h ich  oxp ress tho  op in ions 
o f  o rg a n iza t io n s , such as cham bers o f  com m erce , and so fo r t h , o r  pco- 
p lo  in  o ffic ia l p os ition , w ith  tho .in d iv id u a l le tte rs  no ted  fo r  tho  record , 
the  nam e, nncl w hether th ey  a ro  f o r  o r  ag a in st s ta tehood , w ith  tlio , 
m em bers , o f  cotirso, a lw ay s  fre e  to  ask any  questions th a t a ro  raised 
in th o  le tte rs . O the rw ise , I  th in k  w osjn igh t h ave  a  re c o rd  th a t  w ou ld  
ex tend  f ro m  hero to k in g d om  c om e ..

M r . P il l io n . A ir . C h a irm an , I  w ou ld  lik o  to  ob je c t to th a t  ru lin g , 
on  th o  g ro u n d  th n t wo a ro  n o t s t r ic t ly  fo l lo w in g  lo g a l p ro ccd u ro  horo 
li t  o u r  nea ring s , and th a t  on occasion u n ie n u io r ,o f , tho oom in itlco  
m igh t, hnvo a le tte r thnt con ta in s  in fo rm a t io n  o r  a s ta tem en t o f  fa c t 
o r  a  conc lu s ion  th a t ho m ig h t p a r t ic u la r ly  lik o  to  h ave  in tho  record .

T th in k , how ever, thnt. th o  n iombera o f  the com m ittee m ig h t tnlco euro 
th a t  they d o  not abuse H in t p r iv i le g e  and  not ju s t  insert, them  fo r  tho 
p u rp o se  o f  b u ild in g  up t lio  re c o rd , and I  th in k  i f  wo p rococded that

way w e w ou ld  n o t u n d u ly  e n la rg e  the re c o rd  and  nt; tho  sam o tim e 
would re se rve  f o r  the  m em bers o f  tho com m ittee the  r ig h t  to occasion­
a lly  p u t in to  the re c o rd  a le t te r  th a t they th in k  is  fo r  th e  benefit o f  tho 
com m ittee a t  la rg e . I  do n o t  th in k  i t  w om u  be nbuscd, b u t I  d o  n o t 
th in k  th a t th o  m em bers them se lves ough t to be p re c lu d ed  f r o m  occa­
s io n a lly  b e in g  p e rm itte d  to  en te r in to  the re c o rd  the v iew s o f  pe rsons 
who m ig h t w an t to com m unicate  them  to  th e  com n iiH ca and  a rc  u n ab le  
to come he re  f r o m  th a t g re a t  d istance o f  A la s k a  to  W "s h in g to n ,

A ir. O ’Bn iKN . I  th in k  w h a t the g en tlem an  f r o m  Non' Y o r k  h r s  sa id  
1ms a g re a t d e a l o f  l im i t .  O f  course a n y  m em ber o f  th o  com m ittee  
lms the  p ow e r to o i le r  ;\ny le t te r a t  tiny tim e , sub jec t to  the a p p ro v a l 
o f the com m ittee .

A ir. P il l io n . I  ag ree  w ith  the pu rn ose  the C h a irm a n  h ac in  m in d . 
A fr. O ’B m f.n . I  m ay  sny th a t a n y  le tte rs  t lia t  como to  the C h a ir—  

the C h a ir  w i l l  use th a t.
A ir. B a ih 'lu t t . A ir . C h a irm an , I  sh ou ld  l ik e  to  r o fe r  to  t lio  le t te r  

which I  handed  in  y e s te rd a y . I t  came to  m y  office , bu t a c tu a lly  i t  was 
intended f o r  th is  subcom m ittee , and  it  w as f r o m  M r . V ic to r  G uns, 
a law y e r o f  K e tc h ik a n , nm l it  w as ra th e r  abu s ive  in  its  c onc lud ing  
p a rng rnnh  re g a rd in g  the m em bers o f  tho d e le g a t io n  h o ro  u n d e r th o  so- 
ra llc a  A la s k a  Tennessee p la n . L ikew ise , A ir. G u n s  sa id  th a t  i f  A la s k a  
became a S ta te  i t  w ou ld  lie tu rn ed  in to  a Itcn o . N ow , he sa id  th a t  on  
tlio a u th o r i ty  o f  tw o p eop le  w ith  whom  lie  had  ta lk ed .

I  th in k  th a t  b e fo re  th a t s o r t  o f  m a te r ia l goes in  the p r in te d  h e a r­
ings w e o u g h t to h a v e  tho o p p o r tu n ity  to  c ro ss-exam ine  such a  m an . 
And I  w ou ld  n o t w an t to  see th a t re co rd , f o r  e x am p lo , go  in to  tho  
p rin ted  h ea rin g s , because i t  is qu ite u n fa ir .

A ir. O ’B u ik n . I  th in k  p e rh ap s  the gen tlem an  f ro m  N ow  Y o r k  has 
s lated it  v e ry  w e ll, t l ia t  it  w ou ld  be up to  the in d iv id u a l ju d g m en t o f  
l.lio in d iv id u a l m em ber o f  the com m ittee to decido w h a t le t to rs  ho 
would o i le r  f o r  tlio  reco rd . T lio  C h a ir  d id  h a v e  in m in d  le tte rs  such 
ns Hie one I  lu ivc b e fo re  m e, w h ich I  be lieve p ro p e r ly  be long s in  th e  
record . I t  is f r o m  t lio  N o rthw es te rn  A lnslca C h am be r o f  Com m orcc , 
which is loca ted  in N om e, and  i t  does not. go in to  tho w h o lo  question  

' o f  s ta tehood , h u t i t  does go sp ec ific a lly  lo  the  re a c tion  o f  tho p cop lo  o f  
Nome, the business peop le  o f  N om e , to th is  w ith d ra w a l lin o .

N ow , one o f  tlio  m a jo r  questions b o fo ro  th e  com m ittee is th is : 
W ou ld  tlio  p eop le  o f  A la s k a  g e n e ra lly  fa v o r  such  a w ith d raw a l a u ­
th o r ity  f o r  l i  e p resent I'' N ow , in  Ib is  case they d id  have  ii m eeting o f  the cham ber o f  com ­
merce, th ey  d id  vote , nnd they  state th e ir  p o s it io n  in f o u r  s h o r t  p a ra ­
g raphs . T h n t , to  me, w ou ld  be rep re sen ta tiv e  th in k in g .
“  O il t lio  o th e r  h and , I  d ou b t i f  I  w ou ld  w an t to  p u t in  t lio  re c o rd  a 
le tte r w h ich  w ou ld  sta te w ith ou t any  a u th o r i ty  Un it th e re  was n 
p lan to  tu rn  A la s k a  loose fo r  the racketeers to  ope ra te  in . But., as 
I  say, wo w i l l be g u id ed  by  the in d iv id u a l v iew s o f  the m em bers , nnd 
I  niti su re  ns in  the past, th ey  w i l l use exce llen t ju d gm en t .

f i r .  B ajitlutt . M a y , I  a d d , M r. C h a irm an , t lu i t  the N o rthw e s te rn  
A la ska  C h am be r o f  C om m erce  has no ob jec tion  w h a te v e r to  th is  w ith ­
d raw a l lin n ? , ' "  ■ i:
, 'M r . O ’ lh tiKN . W e l l ,  T th in k  H int I w ill s im p ly  o f fe r  the le t te r f r o m  
tlio N o rthw este rn  A la ska  C h am be r o f  C om m en t fo r  the  re co rd , s la t ­
ing th e ir  p o s it io n  on tho w ith d raw a l lin e , and Hie re co rd  w ill sneulc 
fo r  its e lf .



W ith  n o  ob jec tion , th e  le t te r  w i l l he m ade a  p a r t  o f  the re c o rd  nt 
th is  p o in t . , ...,

(T h e  le t te r  re fe r re d  to  is  as f o l lo w s : )  ,
NoiiTinvJCSTEttif Alaska . CitAJinr.a o r Commerce,

• Nome, A la sk a , J a n u a ry  20, 1057. Hou. E. L. B.vitTu;rr, , . . . •
Delegate from  A laska ,

Hcio House Office B u i lt ln g , Washington, D . 0 .
Diivn D eleqatb B artlett: the absence o f Mr. von tier IJeytlt I  brought tipyour letter regarding r .i litn ii reservations in the Second Judicial Division 

beforo the Northwester!. Alaska Cncmber o f Commerce and a rote was taken 
on a motion made by myself thnt wc endorse stntohood even i f  it menus that 
certain areas o f the State w ill he reserved; providing, that the entire geograph­
ical area now known a', Alaska In granted statehood. This motion enrried unanimously. ■ ' •

We nre still against partition, but seo ao reason to oppose m ilitary reserva­
tions which can be made nt any time regardless o f whether Alaska Is u Stnte or Territory.

Wc have already presented our views In this respect to the Secretary o f the 
In terior. W e also slated that we nro s till opposed to any withdrawals which nre not directly connected with national defense, such as W ithdrawal Order No. Sli.

I hope wo have ex pleased ourselves sufllelently In this rcs|tcet. In the event Unit we have not please feel frco lo call fo r fu rther clnrltlenllou. Wc are en­
closing sulllrlent copies o f this letter fo r each o f the Tennessee plan repre­sentatives and ask you to please forward u copy to each,Sincerely yours,

IUibbki.t, It. Hermann. - 
Lcg ls la t lvo  Committee.

\ M r . O ’B iu iiN . Y o u  m ay  p roceed , M r . F r a n k l in . I  be lieve  tlio  com ­
m ittee  bus conc luded  its  qu estion ing  in re g a rd  to  y o u r  f i r s t  s ln tcm ont.

M r . A im o r r . I f  I  m ay , M r . C h a irm an .
Y o u  m ake tho sta tem en t, M r . F r a n k l in ,  t ln i l neve r in tlio  h is to ry  

o f  the U n it f d S ta te s  lia s  a n y  S ta le  h ad  tho r ig h t  to se lec t as S ta te - 
owned lan d  i uy o f  th e  know n  m in e ra liz e d  a reas  in  tho p u b lic  dom ain .

A rc  y ou  eei ta in  as to  the accu racy o f  th a t  5111101110111. /
M r . F i ia n k i i n . I n  a l l  h on esty , 1  w i l l lia v o  to  say “ N o .”  l i n t  I  

w ou ld  lik e  to  c h .- ’ f y  f o r  ju s t  a m om ent, i f  you  w i l l  a llow  mo to , w hat 
I  m ean by  thuL, W h a t  wo moan is th is : 1 ' lu it  the U n ited  S ta te s  U n ­
re a l! o f  M ines and  the T e r r i t o r i a l  bu reau  o f  m ines have  o v e r the past 
m an y  y e a rs  e x p lo re d  the p o te n tia l and  traced  ( lie  g eo log ic a l s truc tu res 
in A la s k a , so t lia t  now  ( lin t  wo lia v o  e lim in a ted  a lo t  o f  la n d  as not 
im p o r ta n t  f r o m  a m in e ra l p o in t  o f  v iew , and  wo Im vo designated ureas 
th a t  a rc  d e fin ite ly  im p o rta n t— and  I  d o  n o t th in k  th a t tho  o th e r T e r r i ­
to rie s  had th a t ad van tag e  when (h oy  became S ta le s .

M r . A im o rr . T h e n  yon  in  a v e ry  re a l sense a re  q u a li fy in g , because 
a t  le a s t as e a r ly  as 1802, in  the  e n ab lin g  net, o r  the  adm iss ion  ac t, th a t 
b ro u g h t O h io  in— and it  is  tho  firs t  tim o I  bo lievo  th a t app ea rs , and 
O h io  w as tho 17 th  S ta to  t.o como in to  the U n io n — the re  was a Hat school 
ln nd  g ra n t , ns you  a ro  nw nro um lb fib ted ly , as fo llo w e d  by  In te r p rece­
dents, where section 1(1 th ro u g h ou t the  S ta to  was g ran ted . T h e re a fte r 
when T exa s  cam o in , she was g ran ted  a l l  o f  tho  v acan t u n ap p rop ria te d  
rese rved  land s  in T e x a s , and c e r ta in ly  eomo o f  those  la n d s  w ere known 
to  he v a lu ab le  f o r  m in e ra ls . A n d  th e re a fte r , and ju m p in g  a num ber 

pea rs th a t the fi rs t  tim o th a t m in e ra l lands wereo f  S la te s , i f  appear:      . . j  _ , . | . | . v l ( a  w  v » * i « h  1 i i w  i i i u u  K i i i i u  y i ! i « i <  M i n i m a l  M l

exem pted from  ce rta in  g ra n t  se lec tion s was w ith  Ihu ac t o f  188!) that 
p ro v id ed  f o r  the adm iss ion  o f  N o rth  D a k o ta , S o u th  D a k o ta , W ash ing -

l U U U i i i l i i t i l i i i l i lU i U i i i l i i i i l l i l iU U M f i U i i ' l i i i i i U U i i J l .
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ton , nnd M on ta n a . A n d  th c ro  h ave  been schoo l la n d  g ra n ts , as 
ind ica ted , from . 1802 u p  to  th e  p re sen t tim e , w h ich  w ou ld  m ean th a t 
tho In st 31 S ta te s  w h ich  came in  h a d  schoo l la n d  g ra n ts .

B u t  y ou  then  say  o r  im p ly  th a t  y o u  cou ld  o u t lin e  a 50  m i l l io n  o r  GO 
m illio n  ac re  a re a  111 th e  new S ta te  o f  A la s k a  w h ich  w ou ld  be k n ow n  
to be m in e ra liz e d  o r  p ro sp e c t iv e ly  v a lu a b le  f o r  m in e ra ls .

I s  th a t n o t the  e ffec t o f  y o u r  s ta tem en t?
M r . F r a n k l in . Y e s , s ir .
M r  A jib o t t . A n d  in  a sense y ou  a ro  o b je c tin g  to  a m in e ra l le a s in g  

p ro v is ion  a lon e , a re  y o u  n o t?
M r. F r a n ic l in . Y e s ; m an d a to ry  len s ing  a lone .
M r . A im o r r . M a n d a to ry  leas in g . B u t  y o u  a rc  fa m i l i a r  w ith  th o  

h is to ry  o f  bo th  th e  m in in g  law  and  the  M in e ra l L en s in g  A c t  o f  1920,
and the d iffe rences?

I t  is tru e , is i t  n o t, th a t the m in in g  law  env isages and  to  th is  d ay  
p rov id es  f o r  a  p a te n t system  based 011 e x p lo ra t io n , d iscove ry , and  the 
posting  o f  a lo c a tio n , c om p lian ce  w ith  th o  lo c a l re c o rd in g  law s , d o in g  
annua l assessment w o rk , nnd th e re a f t e r  g o in g  to  p a ten t?

M r . F r a n k l in . Y es .
M r . A im o r r . T h a t  p r io r  to 1920 on o i l and  gas la n d s  on  th o  p u b lic  

dom ain th e re  w as n jin te n t  system . I s  th n t c o rre c t?
M r. F r a n k l i n .  I  am  n o t fa m i l i a r  w ith  o i l and  gas a t a l l .
M r . A im o r r . W e l l ,  I  th in k  th e  com m ittee m em bers w i l l u n d e rs tand  

that th a t was tho h is to ry . W i t h  the enactm ent o f  the  1920  M in c rn l 
Lensing A c t , C ong ress sa id  th a t in  a reas w ith in  kn ow n  g eo log ic a l 
s truc tu res p ro d u c in g  o i l and gas in  p a y in g  qu an titie s , and , as in tc r-  
n rc lod  f ro m  langu age  in tho act, p ro sp e c tiv e ly  v a lu a b le , the  U n ite d  
States agencies w ou ld  be lim ite d  to  issu in g  leases, n o t p a ten ts  b u t 
leases.

M r. F r a n k l i n .  T h is  was on o i l a nd  gas?
M r. A im o rr . T h a t  is on o i l and gas. B u t  the m easu re  was “ a reas 

known to  he v a lu a b le .”  A n d  he re  y ou  have  made. Lho sta tem en t th a t  
, 50 to 00 m illio n  acres a te  know n  lo  lie v a lu a b le  o r  p ro sp e c tiv e ly  v a l­

uable f o r  m in e ra l d eve lopm en t. -W ou ld  y ou  see an y  v a lu e  in  the* com ­
m itte e  c on s id e ring , in  lig h t  o f  tlio  p ro v is ion s  in the h i l l ,  w h a t p e r ­
suaded C ong re ss  to enac t the 1920 act, w horo tho  bnsis and  m ensuro 
w as: A re  th ey  know n  to  ho v iilu ah lb  f o r  m in e ra ls ?  Y o u  y o u r s e lf  have  
made tho s ta tem en t t lm t these nrcas a rc  kn ow n  to ho vn lu ab lo  f o r  o r  
arc in  a n y  case p ra sp e c liv e ly  v n lu ab lo  f o r  m in e ra ls .

T h o  p re v iou s  en ab lin g  acts h ave  done v e ry  m uch the same th in g  th a t 
is suggested h e re  lo r  A 'n skn , w ith  the  one possib le  excep tion  to  w h ich  
you p o in t, and th a t is y o u r  in te rp re ta t io n  th a t u n t i l tho d e ta ile d  
su rvey w as com p leted  y ou  w ou ld  n o t ach ieve  t it le . Y o u  a re  n o t  sa y ­
ing that, y ou  cou ld  n o t ach ieve r ig h ts  u n d e r «>• f o r  e n t ry  p r i o r  to  .sur­
vey, a re  you  ?

M r. F u a n k l in . Y e s . W e  con tend th a t  the c la im in g  by  the S ta te  
w ill a u tom a tic a lly  e lim in a te  an y  m e  o f  t.lm t la n d  u n til the su rv e y  is 
made, because th e re  is 110 c la r i f y in g  language .

M r. A im o rr . W e l l ,  how  do  y o u  account, M r. F r a n k l in ,  f o r  the fa c t 
t lia t these la n d s  huve n o t been en te red  and  loca ted  i f  th ey  n ro  kn ow n  
|o  he v a lu a b le  f o r  in iim raD ?  A rc  y ou  sa y in g  th a t i t  is know n  th a t
l.lioso 50  o r  (it) m illio n  acres are. k n o y n  ( 0  Ik . v a lu a b le  f o r  m in e ra ls , and  
yet. no one has gone ou t u nde r the m in in g  law  and s taked  o u t a loca tion  
and m ade a chum ?



M r. F u a n k l in .  I' say  th a t th e y  h ave  p o te n t ia l va lue .- I  ijitcndcd  
th a t , w hethe r I  sa id  i t  o r  n o t. B u t  we a re  lo o k in g  a t  th is  th in g  f ro m  
the  s ta n d p o in t o f  a c oup le  o f  h u n d red  y ea rs  a t  le a st . A n a  w hat 
lie s  th e re  un de r the  s o i l is  s t i l l  y e t to  be d iscovered . i 1

I  p e rs o n a lly  h ave  g ra a t fa i t h  in  th e  d eve lopm en t o f  A la s k a ’s m in in g  
an d  m in e ra l resou rces. : , .

A ir , A im o rr . B u t  A ir. F r a n k l in ,  do  y ou  n o t  th in k  th a t the  peop le 
in  y o u r  in d u s t ry  in  A la s k a  nnd  the p eop le  w ho w ou ld  succeed to the 
l jo s it io n  o f  o r  a c tu a lly  com p lem en t the p os ition  o f  th o  B u re a u  o f 
M in es  and  B u re a u  o f  J a n d  M anagem en t in  A la s k a  to d a y , w ou ld  act 
ju s t  the w ay they  do in  t h e 11 p u o lic  la n d  S ta te s  o f  the  W e s t unde r 

.th o  o i l nnd gas m in e ra l len s ing  p ro v is io n s ?  A  p e rson  comes in to  the 
c o n t ro llin g  agency, the B u re a u  o f  L  in d  A lanngernen t, and  says , “ W e 
a re  f i lin g  an ap p lic a t io n  on  lu n d s  be lieved  to  bo v a lu a b le  by  reason  o f 
seism ic su rveys , o r  in  any  case, g eo log ic  a n d  geop hys ic a l p ro sp ec tin g .”  
A n d  w ith  the in te res t show n in  thoss la nd s , tlio  la n d s  a rc  c lass ified  Tty 
the B u re a u  o f  i..and M anagement.. P r e t t y  m uch tho  sam o th in g  w ou ld  
lie done in  A la s k a  i f  in te re s t w ere  expressed in a g iven  a re a : w ou ld  
i t  n o t?

M r . F u a n k l in . W e ll ,  w h y  n o t , le t tho dec is ion  ns to how  to  dispose 
o f  those la n d s  res t w ith  the S tn te  le g is la tu re  ra th e r  th an  q u a li fy in g  tho 
en ab lin g  le g is la t io n  so th a t  they h ave  no o th e r choice?

I  fe e l qu ite  su re  th a t tho la n d  d iv is io n , o r  w h a teve r is u lt im a te ly  
set up , w i l l p ro b ab ly  go  a lo n g  the lin e s  o f  le a s in g . B u t  i f ,  in  th e ir 
d isc re tion , the S tn te  le g isM v .rc  sh ou ld  fe e l th a t  i t  m ig h t be o f  m ore 
advan tage  to  have aome o th e r system , w hy n o t le t  us do i t  th a t w ay? 
Because we unde rs tand  o u r  lo c a l p rob lem s m uch b e tte r , I  u n d e r­
s tand , than the)' can be un de rs to od  f r o m  he ro  at. th is  p o in t , because' 
wo a re  lo o k in g  abend so f a r .

A ir. A im o r r . W e l l now . you  sta ted  c n r lic r  in  response to n question 
time yon  were opposed , I  be lieve , to s ta tehood  a t  B u s  tim e?

A ir. F u a n k l i n .  Y e s , I  am , bu t I  lia vo  a lm o lu 'c ly  a ttem p ted  to  e lim i­
na te  w h e the r I  am  f o r  o r  ag a in s t in  th is  s ta tem en t. A n d  wo arc 
o n ly  d e a lin g  w ith  w hat we te rm  “ techn ica lit ie s ”  th a t  w ou ld  bo ju s t  
as v a lu a b le  fro m  the s ta n d p o in t o f  Lho now  S ta te  p o te n t ia lly  as it  
w ou ld  be to the m in in g  in d u s t ry . I  urn sp eak ing  so le ly  ns a w itness fo r  
the  m in in g  in d u s t ry ; n o t f o r  m y se lf . (1, \  , .

A ir. P i l l i o n .  W i l l  ,tlio gontle inan y ie ld ?  , ,
I  th in k  tho gen tlem an  ought, to  ho accorded tho cou rtesy  o f  p e rm it­

t in g  h im  to ap p ea r he ro  in h is  o fiic in l capac ity . I  un d e rs tand  ho is re p ­
re sen tin g  the m in in g  in te res ts , and in  that, respec t ho lm a sta ted  th a t 
tho  g ro u p  th a t ho rep resen ts— has n o t tnkon an o ffic ia l s tand  e ith e r 
f o r  o r  ag a in st s ta tohood . ,

M r . A im o rr . W e l l ,  A ir. P i l l i o n ,  m v  reason  f o r  a sk in g  l.lio qu estion : 
Wo. h ave  o th e r w itnesses w ho lia v o  asked to ap p ea r w ho ta k e  l.liis p o s i­
t io n  : T h e y  nre q tm lifio .d ly opp osed  to s ta tehood . T h e y  n re  opposed  to 
s ta tehood  un less tho C ong ress adop ts  ce rta in  am endm ents lo  tho p ro ­
posed e n ab lin g  act. A n d  I  s im p ly  w anted  to ask  i f  th a t  was th e  posi­
tion  o f  Ih is  w itness. t ' - / .  ’ ' , •n r  n  *r i l i f e  i • j H i ‘ J. • : • , , " ) / /  M  I / .» ' *A ir. P i l l i o n .  1  see. . . , * , , • i,
. A ir . F u a n k l in .  I  d id  n o t un d e rs tand  th a t. "  1 1

I w ou ld  say  th a t tho m a jo r i t y  vo ico o f  A la s k a  sh ou ld  no h e a rd , and 
i f  the m a jo r i t y  w ants s ta tehood  and C ong ross seos th a t  is lh o  answ er,

, i ' l l  I i i i • It. (I*

we w' 11 t r y  to  w o rk  th is  th in g  o u t som e o th e r w ay . B u t  wo sh ou ld  ce r­
ta in ly  l ik e  to  w o rk  i t  o u t now .

A r -. A im o r r . T o  b o il i t  dow n , i f  C ong ress  is g o in g  to  p u t  a  p ro v is io n  
in f r r  d isp o sa l o f  these m in e ra ls , y o u  b e lievo  th a t  i t  s h o u ld  in c lu d e  
p rov  s ions f o r  p a te n t o r  sa le ?

AIi-. F u a n k l in . Y e s , s ir .
' M r . A im o rr . A n d  do  I  re ad  y o u r  p o s it io n  c o r re c t ly  th a t y ou  w ou ld  
p re fe r  th a t  i t  be le f t  to  the S ta te ?

A ir . FitANKLiN . Y e s , s ir .
A ir . P i l l io n . I  w ond e r i f  the  counse l cou ld  c le a r u p  one p o in t  f o r  

me. I n  the event th n t a c la im  w ere  m ade by  the  S ta te  o f  A la s k a  to  a 
te r r i to ry  o f  say  500  squa re  m ile s , and  wc w ere  aw a it in g  tho  su rv e y s  
to be m ade p e n d in g  the  tu rn in g  o v e r o f  these la n d s  to  th e  S ta te  o f  
A la sk a , w ou ld  the  F e d e ra l G ove rnm en t be in a p o s it io n  a t  th a t t im e  
to g ru n t the r ig h t  to e x p lo re  f o r  m in e ra ls , to w o rk  f o r  m in e ra ls , o r  
w ou ld  th a t c la im  a u tom a tic a lly  s top  th o  F e d e ra l G ove rnm en t f r o m  
fu r th e r  issuance o f  any  in iiic ra i r ig h ts ?

A ir. A im o r r . W e l l ,  I  be lieve  the la ngu age  m akes i t c lc n r , A ir . P i l l i o n ,  
th a t as o f  lire  dn tc  o f  se lec tion— and  ns I  re ad  the net th e re  is  n o  such 
th ing  as te n ta t iv e  se lec tion  o r  ten ta t iv e  seg rega tion  f o r  poss ib le  se lec­
t io n ; ( lie  new  S ta le  w ou ld  e ith e r h ave  to e lec t lo  se lect th is  500 squa re  
m iles, o r  i t  w ou ld  con tin ue  to be open  as vacan t u n a p p ro p r ia te d , u n re ­
served public , d om a in  to  the  A lin c rn l L e a s in g  A c t  e n t ry  and  m in in g  
law  e n try . F r o m  the m om en t o f  se lec tion , n o t  u n lik e  o u r  p re sen t 
system , 1 assume th a t A la s k a ’s law s  w i l l h ave  p ro v id e d  f o r  an  e n t ry  
system , a  requ est f o r  c la ss ific a tion , as i t  now  s tands u n d e r m in e ra l 
lensing.

I f  M r . F r a n k l i n ’s recom m enda tion s w ere to  be fo llo w e d , then  I  
assume t lia t  i f  tho  se lec tion  h ad  been m ade , then  as o f  the  d a te  o f  
se lection e n t ry  cou ld  be m ade f o r  p a te n t o r  le a s in g , and  p ro v is io n  
m ig h t be m ade f o r  b o th ; t l ia t  i f  Ih e  T e r r i t o r y  d e te rm ined  th a t  the  
area was n o t know n  to  be v a lu a b le  f o r  m in e ra ls— o r  the  S ta te , I  s h o u ld  
say— then p ro v is io n  w ou ld  he m ndo f o r  th e  patent, e n t ry , th a t is , e n t ry  
lo o k in g  to  p a te n t based upon d iscove ry .
• I f ,  h ow eve r, tho  g e o lo g ic a l e xp e rts  m  the S t a le  g o v e rnm en t d e te r­
m ined i t  to bo p ro sp e c tiv e ly  v a lu a b le , i t  m ig h t w e ll lie th n t y o u  w ou ld  
have a m in e ra l le a s in g  ap p ro ach , ju s t  ns wo do u n d e r th o  1920 A lin c rn l 
Len sing  A ct.

A ir. P i l l io n . D oes th a t  c la r i f y  it ? I t  d o is  not. lo  m o, because i t  
is lo o  in v o lv ed , I  just, cn im ot fo l lo w  it.

A ir. O ’JhtinN . T h e  w itness is to p roceed , ns I  u n d e rs tan d  it. M  th is  
tim e w ith  h is  su pp lem en ta l s ta tem ent.

M r . F u a n k l in .  T h a n k  y ou , A ir. C h a irm an .
T lio  s iip p lom on ta iy  s ta tem en t by the A la sk a  A im e rs  A sso c ia t io n :
I n  o rd e r  lo  p ro p e r ly  w eigh tho  im p o rta n c e  o f  a l l w ing Ihe  S ta te  

le g is la tu re  fre edom  in  d isp os in g  o f  m in e ra l r ig h ts  on  la n d  c la im ed  
by tho State., a b r ie f  sum m a ry  sh o u ld  be m ade o f  the  incom e p ro d u c in g  
industrie s . A ls o , a sum m a ry  sh ou ld  be m ade o f  the taxes co llec ted  
by A la s k a  on th is  incom e and* the  a p p ro p r ia t io n  dem and ag a in s t these 
taxes co llec ted .

T lio  to ta l a n n u a l T e r r i t o r ia l incom e has been estab lish ed  a t $ 500  
m illio n  by tho  U n ite d  S ta le s  D ep a rtm en t o f  ( lom m e re e  f o r  the y e a r 
oiu lod D ecem ber f l l ,  105(5. T h is  is b ro ken  dow n ns fo l lo w s  (f ig u re s



f r o m  T e r r i t o r i a l  c om m iss ione r o f  m ines an d  A la s k a  R esou rce s  D e v e l­
o pm en t B o a r d ) : 105t
Stilling Industry----------------------------------------------------------------------------$2*1,010, 000
Forestry__________________________________________________________  31,305,000
Fishing-----------------------------------------------------------------------------------   78,000,000
Farm ing and miscellaneous________________________________________ 8,000,000
Defense nnd/or Government spending____________________________ _ 355,000,000

Tota l___________________________________ ___________________ COO, 814, 000(Round figu re)________________________- ____     000,000,000
A lin in g , w o be lieve , o d o rs  a p o to n t ia l ly  g re a te r sou rce  o f  incom e. 

F o re s t r y  p rod u c ts  a re  a lre a d y  p ro v in g  th e ir  p o te n t ia l, and  sh o u ld  in - 
ci v ise. S in ce  fisheries incom e lia s  rem a in ed  re la t iv e ly  s tab le  f o r  the 
p a s t 3  y e a rs , i t  cou ld  be assum ed th a t  a p la te a u  has been reached .

D e fe n se  a n d /o r  G ov e rnm en t sp end in g  is be ing  c lassed  as in d u s t ry  
in s o fa r  as its  im pac t on A la s k a ’s econom y is concerned . S in ce  i t  re p ­
resen ts such a la rg o  p ro p o r t io n  o f  tho an n u a l incom e, i t  is  im p o rta n t 
to  kn ow  i f  i t  has p la tcau cd , is g o in g  on  up , o r  is i t  g o in g  dow n . T h o  
h on o ra b le  c h a irm an  e xp lo re d  th a t  f ie ld  in  a sk in g  question s o f  G en ­
e ra l T w in in g .

M y  re co lle c tion  o f  the re su lts  o f  th a t q u e s tion in g  n ro  th a t  the G o v ­
e rnm en t w i l l h ave  a c on tin u in g  e xp end itu re  f o r  an  in d e te rm in a te  
p e r io d  f o r  m a in tenance , bu t tho  lie a v ie r c on s tru c tion  sp end in g  Avould 
p ro b a b ly  f a l l  o ff . H ow  much th is  w i l l  am ou n t to  is open to con jec ­
tu re . D u r in g  195G the C o rp s  o f  E n g in e e rs  re p o rte d  th a t de fense 
con s tru c tion  in p la ce  to ta le d  $81),310,000.

A n y  red u c tion  in  G ove rnm en t sp end in g  w i l l  h ave  to  bo m ade up 
in  a d d it io n a l incom e f ro m  o th e r sources.

T h o  v a r io u s  taxes co llec ted  by A la s k a  f ro m  a l l  sou rces o f  income 
f o r  the  y e a r  ended D ecem ber 31 , 1950 , to ta le d  $20,35-1 ,120 .07 (sou rce , 
T e r r i t o r i a l  d ep a rtm en t o f  ta x a t io n ) . C e rta in  o f  these revenues a rc  
e a rm a rk e d  and  a p p ro x im a te ly  $1*1,500,000 w i l l g o  to the g en e ra l fu n d  
and  $1 ,5 00 ,0 00  to  th e  s u p p o r t o f  schoo ls . S o , f o r  o u r  p u rp o ses , a  fig ­
u re  o f  $10  m i l l io n  can bo used. A t  tho sam o a n n u a l ra te  o f  co llec tion  
we can assum e th a t f o r  a 2 -y c a r p e rio d , o r  b ienn ium , the co llec tion s 
g o in g  to  th o  g en e ra l fu n d  and  s u p p o r t  o f  schoo ls w i l l  am ou n t to 
$ 3 2  m i llio n .

I n  the p re sen t T e r r i t o r ia l le g is la tu re , lh o  bu dge t request is some 
$1S m i l l io n . R ep re sen ta t iv e  ICcn Jo h n so n , c h a irm an  o f  the  W a y s  
and  M eans C om m ittee , has sta ted  in  a new spape r in te rv iew  a t Jun eau , 
A lns lcu , th n t ho fou ls  t he request can be tr im m ed  to som e $30  m i llio n . 
A d d it io n a l increases in  taxes a ro  be ing  cons ide red  to  c lose the gap .

O u r  p rem ise  is th a t in  o rd e r  to  m a in ta in  tho  p re sen t le v e l o f  expen ­
d itu re  the samo le v e l o f  incom e m u st ho m a in ta in ed , o r  ns nil a lte rn a t iv e  
m ake  a d d it io n a l tu x  increases. ' ' |

W o  feel t lia t i f  the leg is la tu re  has the pow er to  d isposo o f  its  land  
and m in era l r ig h ts  by lease, sale , o r  o th e r  adequate  com pensation  i t  
c o u ld  be used as iu i in cen tive to  speed deve lopm en t o f  A la s k a ’s u n ­
ta p p e d  resou rces consisten t w ith  th e  p u b lic  in terest. j #

T h u s  h e lp  t lio  m in in g  in d u s t ry  increase its  p ro d u c t iv e ,capac ity  
w h ich  in tu rn  w ou ld  talco up  tho s la c k  in  any ,dec rease  in  G ove rnm en t 
spend ing . < 1 , ,

M  O ’B r ie n . M r. F r a n k l in ,  I  w ou ld  l ik o  to  nslc 1 o r  2  questions at 
t his p o in t  ( h a l l  s h ou ld  have asked n t llie  b eg inn ing .

; Y o u  a re  c h a irm an  o f  th e  L e g is la t iv e  C om m ittee  o f  th o  A la s k a  
M in e rs  A s so c ia t io n ; is  th a t  c o rre c t?
, A ir. F iia n k i .in . Y e s , s i r . t .

A ir , O ’B r ie n . H ow  m any  m em bers does th e  assoc ia tion  have ?
M r , F r a n k l i n .  I  an tic ip a te d  th a t question , b u t d id  n o t  g e t th o  

answer.
A ir . O ’B h ie n . A p p ro x im a te ly  how  m an y ?
A ir . F r a n k l i n .  O h , I  w ou ld  th in k  th e re  w ou ld  be f o u r  o r  fiv e  h u n ­

d red  m em bers . B u t  th e  m em bers w ho a ro  rep re sen ted  re p re s en t th is  
$21 m i l l io n .
1 A ir . O ’B r i e n .  A re  th ey  a l l  engaged in  m in in g ?

• A ir. F r a n k l i n .  Y e s . W e l l ,  th ey  a re  e ith e r engaged in  m in in g  o r  
they h ave  in te re s ts  in  m in in g . T h e y  a re  a c tiv e ly  engaged , lik e  I  am , 
o r  th ey  h ave  in te res ts  in  m in in g  ven tu res .

A ir. O ’B r ie n .  A m  I  c o rre c t m  assum ing  th a t th o  assoc ia tion  as such 
has n o t taken  a  p o s it ion  on  s ta teh ood  one w ay  o r  th e  o th e r?
; A ir. F r a n k l i n .  Y e s , s i r ;  th a t  is  co rrec t.

A ir. O ’B r ie n .  A n d  w hen  y o u  oxp rcssed  y o u r  v iew s, those  w ere  y o u r  
in d iv id u a l v iew s?

A ir. F r a n k l i n .  Y e s .
A ir. O ’B r ie n .  A n d  I  m u st re c a ll t l ia t  y o u  exp ressed  them  u n d e r 

p ressu re  o f  qu e s tion in g  f r o m  tho  com m ittee .
A ir. F r a n k l i n .  I  d id  n o t w an t to  exp ress m y  v iew s, because I  fig u red  

I  w as a p p e a r in g  us a  w itness f o r  tho m in e rs  assoc ia tion , and  th e y  h ad  
no t exp ressed  a v iew .

A ir. O ’B r ie n .  O ne  o th e r question . Y o u  sa id  th a t  the m em bersh ip  is 
scvern l h u n d red , f o u r  o r  liv e  h u nd red . D o  y ou  kn ow  how  m an y  o f  
those m em bers a ro  re s id en ts  o f  A la s k a  and  how  m an y  a ro  re s iden ts  o f  
tho S ta te s?

A ir. F r a n k l i n .  T lio y  a ro  a l l  re s id en ts  o f  A la s k a .
A ir. O ’B r ie n . T h e y  a ro  a l l  re s iden ts  o f  A la s k a ?
A ir. F i u n k l i n .  Y e s , s ir .

- M r . O T .'u ien . I  n o te  th a t y ou  s ta to  th a t  th e  to ta l incom e, T e r r i t o r ia l 
income, is ro u g h ly  $500  m i l l io n , and  th a t  t lio  de fen so o r  G ove rnm en t 

‘ spend ing  is $355  m i l l io n  o f  th a t. I t  has s ta ted  in  v a r io u s  w ays b e fo re  
this com m ittee th a t a ra th e r  h o r r ib le  econom ic ca ta s trop h e  w ou ld  ensue 
i f  G ove rnm en t sp end in g  o r  de fen so spend ing  w as rem oved . D o  y ou  
believe th a t th e re  is  any  p o s s ib i lity  o f  a n y  su b s tan tia l redu c tion  in  
defense sp end in g  in  A la s k a  o th e r th an  f o r  h eavy  con s tru c tion  in  t lio  
fo reseeab le fu tu re ?

A ir. F r a n k l i n .  I  am  h a rd ly  q u a li fie d  to  an sw er th a t excep t in  m y 
own p e rs on a l op in io n  nnd fro m  lis te n in g  to  G en e ra l T w in in g  ho ro  
tlio o th e r d a y , I  w ou ld  say th a t the re  p ro b a b ly  w ou ld  n o t be too  m uch 
o f  n fa l l - o l l '  excep t f o r  D ie h eavy  con s tru c tion .

Ah’. O ’B r ie n . Y es . A n d  then when we in c lu d e  th a t $355  m i l l io n  as 
an in d u s t ry , as y o u  do  in  y o u r  s ta tem en t he re , wc a ro  ju s t if ie d  in  so 
cons ide ring  it . I n  o th e r w o rd s , wc cann o t cons ide r i t  as a ro t t in g  
p la n k  u n d e r the econom ic p la t fo rm . > I  w an ted  to  b r in g  th a t  p o in t  ou t.

A nd  one o th e r p o in t : W h i le  the in c om oo th c r th an  de fen se  and  G o v ­
ernm ent sp end in g  is o n ly  $1*15 m i l l io n , I  th in k  you  m ig h t ag ree  th a t a 
num ber o f  T e r r i t o r ie s  w h ich  came in to  the  U n io n  w h ich  had  state- 
'hood d id  n o t h ave  n n yw lic ro  n e a r $145  m i l l io n  incom e a t the  tim o 
they came in . C e r ta in ly  n o t  a h a l f  a b i l l io n  d o l la r  incom e.



1 • M r . H a  le v . 'T low m n n y  o f  the  S ta te s  th a t came in to  the  U n io n  had 
a  bu dge t o f  $ 48  m i l l io n  when th ey  came in  ? ' ■ 1 *•'

A ir . O ’B r i e n .  W e l l ,  m ay  I  say  th a t tho $48  m i llio n  fig u re  h a s  n o t 
been sub s tan tia ted  h e re  ns ft budge t fig u re , b u t as a budge t request, 
w h ich  w i l l be cu t dow n . I  kn ow  the  g en tlem an  f r o m  N ew  Y o rk  
w ou ld  ag ree  in  o u r  S ta to  th a t  we d o  n o t even m ake pu b lic  the  budget 
requests f r o m  th o  v a r io u s  d ep a rtm en ts , and  th a t b e fo ro  the  budget goes 
to  the le g is la tu re  i t  is tr im m ed  each y e a r  a t  le a s t a h und red  m illio n  
d o lla rs .

A ir . H a l e y .  O n  the  o th e r h and , M r . C h a irm an , i t  cou ld  ju s t  as w e ll 
g o  up , too . T h e re  is  no  sh ow ing  he re  th a t  the requested budge t is 
$48  m i llio n . T h e re  is no sh ow ing  he re  t lia t  i t  w i l l cu t dow n to  $32 
m i l l io n . T h e re  is o n ly  the sta tem en t th a t th ey  hope  i t  c ou ld . I  hope 
so , too . B u t  i t  cou ld  w e ll r ise  -vay above the $48 m i l l io n , too .

M r . O ’B r ie n . W e l l ,  I  th in k  p e rh ap s  wo h ave  a s itu a tio n  h e re , as wo 
h ad  v e s te rd ay , ab ou t the  stono and  tho  g la ss  house. W e  h ave  a  F e d ­
e ra l budget c o n fro n t in g  us r ig h t  now  o f  $71 ,800 ,000 ,000 . B u t  I  th in k  
one reason  th a t som e o f  o u r  T e rr ito r ie s  d id  n o t huvo  budgets o f  th is 
s ize  w hen th ey  came in  is  th a t they w ere n o t ns w o ll o rg an ized  and  r.s 
re a d y  f o r  s ta tehood . T h e y  w ore n o t o p e ra t in g  as gove rnm en ts to  any 
g re a t  e x ten t. •• • • *’

A ir . P i l l i o n .  I  hope th a t  th e  opp onen ts  w i l l have  equa l tim o  to  th a t 
•o f the ch a irm an  in  qu estion ing . !

M r . O ’B r ie n . T h o  C h a ir  th ou g h t th a t he was spcnk jng  v e ry  im ­
p a r t i a l ly  and  m e re ly  p o in t in g  o u t some o f  tho te s tim ony . '•

M r . P il l io n . T lio  im p a r t ia l i t y  o f  tho  ch a irm an  a lw nys as tounds mo. 
A ir . O ’ B r ie n . I  y i e ld t o  th o  D c le g n lo  jtrom  A la s k a . •
A ir. B a r t l e t t .  W e ll ,  I  th o u g h t th is  w ou ld  bo h e lp fu l t.o A ir. H a le y . 

T h a t  is  the o n ly  reason  w hy  I  in te rru p te d . A ir. F r a n k l in  is r o fe r r in g  
to  1956 figu res  f o r  incom e f o r  A la s k a , am ou n tin g  to h a l f  a b i l lio n  
d o l la r s , and  th o  T e r r i t o r y  d u r in g  th a t y e a r  f r o m  tax  sources was 
c x p o n d in g a b o u t .$ lG m illio n . • '

M r . O ’B r ie n . T h a t  is co rre c t. I  th in k  wo n il become con fu sed  hero 
f r o m  tim e  to  tim o , because wo accept thcso ns an n u a l figu res . T h e  
a p p ro p r ia t io n s  a ro  f o r  a 2 -y c a r  p e rio d . W o  do n o t do  th a t in  o u r  
S ta te , so I  was con fu sed , I  w i l l concede. S o  i t  w ou ld  be h a l f  tlio' 
am ou n t. :

A ir . H a l e y .  I  m ig h t sa y , M r . C h a irm an , H in t I  am  n o t con fu sed , be-1 
cause I  unde rs tand  th is  a p p ro p r ia t io n  is f o r  a p e rio d  o f  2  y ea rs . 1 

A ir . O ’B ih k n . I  kn ow , i f  the  gen tlem an  w i l l excuse m e, the gentle-' 
m an  is n eve r con fu sed . T h e  C h a ir  was con fu sed . 1

M r . H a l e y .  I  d o  n o t  th in k  th a t I  w ou ld  ag ree  w ith  thn t. ' i  "  
B u t  g e tt in g  back to  y o u r  am oun t o f  m onoy i I  am  su ro  Unit, tlio 

C h a ir  re a liz e s  that, w hen o th e r 'T e rr ito r ie s  came in to  t lio  U n io n , wo' 
h ad  a sound  d o l la r .  I n  o th e r  w o rd s , tho d o l la r  w as w o rth  a d o lla r .

A ir . O ’Bn iKN . W e l l ,  m y  h is to ry  is a l i t t le  b it  vague, b u t I  d o  re c a ll 
re a d in g  f ro m  tim o to  tim e  abou t t lio  cost o f  co rta in  th in g s in , w e ll, 
s h a ll wo sa y , C a li fo rn ia  and  o th e r p laces, b e fo ro  they  became S ta tes .' 
I  th in k  th a t th ey  had  in g row n  in f la t io n  o f  th e ir  ow n . " I  w i l l adm it 
th n t th e re  is in f la t io n  in  A la s k a . • I t  has been 'c ry  cost ly . B u t  I  th in k  
th a t  ii '’ a lie n  is a now excuse f o r  n o t g ra n t in g  btntohood. ' •’ '

Y o u  d id  c o m p le lo y o u r  s ln to iuon t, I  bc liovo . ' : ' " •  .Air. Aspinall? •' •• n f*i»«.‘..*. ■' • ci i

M r. A s p in a l l . D o  y o u  know  w he the r o r  n o t th e  sum  o f  $24 ,919 ,000  
fo r  1956 f o r  the  m in in g  in d u s t ry  is  a re lia b le  n o rm  f o r  th o  in d u s t ry  f o r  
the la s t 10  to  2 0  yearsY

M r. F r a n k l i n .  I  cannot g ive  i t  to  y o u  th a t f a r  b ack . I  can  g iv e  i t '  
to you  f o r  th e  la s t  3 y e a rs : 1954  w as $ 2 4 ,4 0 7 ,0 0 0 ; 1955 , $ 2 5 ,4 1 2 ,0 0 0 ; 
1956, $ 25 ,400 ,000 . I  w ou ld  th in k , as a guess, f o r  tho  la s t  10’ y e a rs  it. 
lias p ro b a b ly  been a t  abou t th a t  le v e l, and  I  w ou ld  n o t w a n t t o go an y  
fu r th e r  th a n  th a t.

D r .  A I i l l e r .  I  h avo  one question . I  th in k  i t  p ro b a b ly  s h o u ld  bo 
d irected to  A ir . B a r t le t t .  T h a t  is  on  page 2 :

Tlio Stnto o f Alasdcn shall consist o f a ll the Territory , together with the Ter­
ritorial waters appurtenant thereto, now included In the Territo ry  o f Alaska.

T h a t I  u n d e rs tan d . H ow eve r , do y o u  la te r  on  in  th e  b i l l  then  m ake  
some excep tion s f o r  tho w ith d raw a l o f  la n d s  th a t h avo  a lre a d y  been 
estab lished by  the F e d e ra l G ove rnm en t?

A ir. B artlett ’. Y e s , a l l  e x is tin g  re se rv a tio n s  a rc  con tinued  in  th a t 
status, D r .  M i l le r .

D r .  M i l l e r .  D o you  kn ow  how  m an y  acres a ro  now  in  e x is tin g  
re se rva tion  w ith d raw a ls ?

M r . B a r t l e t t .  I  d oub t i f  an yone  even in  tho  In t e r i o r  D e p a rtm en t 
could an sw e r th a t specified) y. * I  th in k  a g ood  estim a te  w o u ld  bo be­
tween 90 and  95 m i l l io n  nci\ s.

D r .  A I i l l e r .  Betw een  90 nnd 95 m i l l io n . I  h ave  a m ap  he ro . I t  is 
an o ld  one, I  kn ow . I  have been lo o k in g  i t  o v e r. A n d  I  fin d  a lo t  o f  
the ric h  m in e ra l la n d s , tho r ic h  o i l la n d s , th n t h ave  been described in  
testim ony, a p p a re n t ly  a ro  in tlio  w ith d raw a l, the T e r r i t o r i a l  w ith ­
d raw a l. A n d  in  th a t respect I  havo  a le t te r  da ted  A la rc h  14 . add ressed 
to o u r c h a irm an , A ir. O ’B r ie n , in  w h ich  a n  a ttem p t is  m ade to  b r in g  
up to dnto tho w ith d raw a ls  o f  tlio  A la s k a  la n d  as o f  O c tob e r 195G: 
o il and gas re se rv a tion s  n o rth  o f  the  B ro o k s  R an g e , in c lu d in g  nu vn l 
pe tro leum  com pany  rese rves, 48 ,800 ,000  acres.

N ow , th a t  p re sum ab ly  w ou ld  n o l bo a v a ila b le  f o r  o i l d eve lopm en t 
by the new  S ta te  so th a t iL c ou ld  become a S ta te .
- M r . B a r t l e t t .  W e l l ,  i f  S e c re ta ry  G h ils o n ’s p ro p o s a l c on cu rred  in 
by G en e ra l T w in in g  is ad op ted , the S ta te  c ou ld  n o t w ith d raw  an y  la n d  
north  o f  th is  lin o  w ith o u t the p e rm iss ion  o f  the P re s id e n t .

D r .  A I i l l e r .  Thu  n a tio n a l fo re s t  th e ro  was 20 ,70 0 ,00 0  acres th o ro . 
O f cou rse , I  ’ u'esuino th a t w ou ld  bo exc luded  f r o m  any  o i l o r  m in e ra l 
deve lopm ent.

M r . B a r t l e t t .  N o , I  Lhinlc m in o ru l d eve lopm en t is p e rm itte d , u n d e r 
ex isting  F e d e ra l law . ,

D r .  A I i l l e r .  ’W i ld l i f e  rc fu g o  and  n a t io n a l p a rk s  and  m onum en ts—  
tlio to ta l h e re  is  92 .318 ,000  acres.

A ir. A s m n a l l . T h a t  to ta l is f o r  Lho a re a  th a t y ou  ju s t  r o fo r r c d  to , 
na tion a l p a rk s .

D r .  M i l l e r .  N o , Lho to ta l o f  a l l  la n d s  w ith d raw n , a p p a re n t ly , 
921118,000.

M r . B a r t l e t t .  W ith  o v o r h a l f  o f  th a t com ing  n o r th  o f  th e  Y u k o n .
D r .  M i l l e r .  B u t  nono o f  th a t , th en , w ou ld  bo sub jec t to  e a rm a rk ­

ing by t lio  now S la t e  u n d e r th is  103 m i l l io n  acres.
All*. U .M iTLim ’. T h a t  is ab so lu te ly  co rro c t. w ith  t lio  st ip u la t ion  noted 

Hint t hoy m ig h t se lect n o r th  o l  tlio  lin o  i f  tho P re s id e n t w ou ld  p e rm it
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nncl bo nb lo to  se lect sou th  o f  t lio  lin o  i f  tho  re se rv a tion s  n ro re v oked  
in  the  f u t u r e . . : : i . • . •.’)

D r .  M il l e r . I  w ou ld  lik o  to  nsk tho  w itness th e n : W h a t  is  tho; 
e x ten t o f  kn ow n  m in c rn ls  an d  o i l sou th  o f  th is  p rop o sed  lin e ?  ; •
. M r . F u a n k l in *. W o u ld  y o u  re p e a t y o u r  question ? . • . • ■ . ,i
D r .- MiLLK.it. W h a t  is tho kn ow n  resou rces o f  m in e ra ls  and  o i l ,  and 

so fo rth ^ sou th  o f  th a t  l i n o ? ' • . -..»
M r . I* u a x k l i x . I  am  n o t qu n lified  to  an sw er thn t.

. I n  the f i r s t  p lace , I  am  n o t  a m in in g  eng ineer. B u t  n i l I  enn say is 
th a t th e re  is a g en e ra l b e lt o f  g e o lo g ic a ljm to n t ia l m in e ra l deposits , 
th a t  ru n s  a l l  tho w ay  th ro u g h  tho  a rea . .F r o m  the  C anad ian  b o rd e r 
i t  w ou ld  ru n  a l l  th e  w ay up  in  th ro u g h  lie re  [ in d ic a t in g ] . W o  know , 
th e re  a ro  deposits , f o r  instance , up in  th e  S ew a rd  P e n in su la , w h ich  
lia s  the o n ly  kn ow n  t in  deposits  in  N o r th  A m erica !' T h e re  is  copp er 
u p  here . T h e re  is  g o ld  in  the  C h n n d a la r . T h a t  is th o  best w ay  I  can 
an sw e r it.

D r .  M i l l e r .  I  am  w ond e rin g  i f  th e  b i l l  p ro v id e s  f o r  t h e .w i th d ra w a l 
o f  t h a t  la n d  f o r  m in in g  pu rposes . .
• M r : BA irrL is rr. W i l l  the g en tlem an  y ie ld  t lie io ?  '

W c  w ere to ld  b y  a w itness f r o m  tho In t e r i o r  D e p a rtm en t on  M on - ’ 
d a y , I  be lieve , th a t  tho m in in g  law s  w ou ld  bo op e ra t iv e  n o r th  o f  tho 
lin e , except u n de r c ircum stances when i t  m ig h t bo deemed in ad v is -' * 
ab le  by  the m i li t a r y . .. / "  1‘ ' 1

D r .  M i l l e r .  O f  course , tho m i li t a r y  fin d s 1 i t . ad v isab le  sometim es 
to  c lose a lo t  o f  tn is  la n d . t '...‘•’ i*. u

A re  th e re  any  g o ld  m in in g  op e ra tion s  c a rr ie d  o il, any ' e x lc iis iv i 
g o ld  m in in g  op e ra tion s , in  A la s k a ?  “  "  ' ,f

M r . F i i a n k i . i n . T h o  la rg e s t o p e ra t io n  is th o ,F a irb a n k s  e x p lo ra t io n ’ 
d iv is io n , o f  the U n ite d  S ta te s  S in o lt in g  C o ., w h ich  is in  F a irb a n k s .
1 th in k  th ey  a ro  o p e ra t in g  ab ou t f) o r  0 d redges. I  d o  n o t know  w hat 
th e ir  an n u a l p ro d u c tio n  is, because tha t, is a l l  w ith h e ld . T h a t  Is  tho 
la rg e s t  s in g le  o p e ra t io n  in  g o ld . , , m "  : I

• T o  m y la iow lcdg o , th e ro  a ro  no h a rd  ro c k  o r  u n d e rg ro u n d  g o ld , 
m ines a ttem p tin g  Lo ope ra te . I.1; ( ' ' '■!

D r .  Mu,Lisa. T lio  b ig  g o ld  m in in g  o p e ra t io n  a t  Junc iu i is no  lo n g e r , 
in  o p e ra t io n ?  i* i"' ’ ’

M r , F u a n k l in . T h a t  is co rre c t. I t  is no t.
, D r .  M i l l e r . A nd  th a t t I  p resum o, is duo to  the p ric e  o f  g o ld .1 1 .
: M r . F u a n k l i n . Y e s , s i r . T h o  p ttco  o f  g o ld  ro ina in ed  n t $!15 a n d ’ 

e v e ry th in g  else w en t up  a rou n d  it. I t  is s im p ly  a  u n it  factoi*. I f  
y o u  do n o t havo enough m onoy p e r  ton  in y o u r  o ro ? yd it c ann o t m ine 
lii un less you  can ge t m o re  f o r  tho g o ld . j j . )

D r .  M i l l e r .  W o u ld  y ou  n o t h ave  aomo advan tages i f  y ou  had  a 
S ta te  hero instead o f  a T e r r i t o r y ,  us f a r  as m in in g  op e ra tio n s  a re  
concerned ? • ' ; ’

M r . F iia n k i .in . A s  fa r  as th o  m in ing  in du stry  is concerned ,' 1 d o ' 
n ot believe th a t th a t w ou ld  necessarily bo t r u e . '* *' |V ' ■ ■il " t 

D r . MiLt.Kit. T h en  you d o  n o t^bo lioy o .th o  f 119b th a t i t  Inis been, a 
'T e rrito ry  a ll th is tim e luis held lip  tluvdovolblnnehl, o f  i’n ih ing  opora - 
t io ilsn n d  m in era l d e v e lo p m en t? . 1 1 ■ /'* '1

M r , F r a n k l in . I  th ink  n o t ; ' A  m iner w ill go  w licrcv ti’ hd can hialciv
IV i n / u m i f  ' ■ . ' ' '  ' •  1  • 1  ’  • •any inonciy
M r. 11 a l k y . T w ou ld  ju s t  lik o  to  c la r i f y  one Ji'dinl. " Ml' 'l i l l

. I n  th is  $*24,019,000 fig u re  o f  incom e f r o m  the m in in g  in d u s t ry , 
h ow  m uch  o f  th a t , can y o u  a p p ro x im a te , is  c a rr ie d  on  n o r th  o f  t l ia t  
•line?

M r f F r a n k l in . I  am  a f r a id  I  w on ’ t  be ab le  to  g iv e  y ou  those figu res .
I  th o u g h t I  m ig h t be nb lo  to  g ive  i t  to  y o u  in  a g en e ra l w ay , because 
f o r  th e  m ost p a r t  th a t  a re a  rep re sen ts  th e  second d iv is io n . B u t  I  am  
a f r a id  th a t  t lie re  is no  b reakd ow n  in  th is .

M r . H a le y .  I s is  su b s tan tia l ?
M r . F r a n k l in . I  w o u ld  n o t  say  th a t  i t  was su b s tan tia l, b u t  i t  

does h ave  a g re a t  p o te n t ia l. ,
M r . P i l l i o n .  W i l l  the  g en tlem an  y ie ld ?  ;
T h e  reason  th a t i t  is n o t  su b s tan tia l is th a t the  $24 m i l l io n  fig u ro  

in c ludes th e  o rd in a ry  p rocess o f  sand  and  g ra v e l and  th a t s o r t  o f
t i lin g , w h ich  m akes up a g re a t p a r t  o f  th e  $24 m i llio n .
. M r . H a le y .  W h a t  abou t the  re s t o f  these figu res , he re?  I s  a g ood

b it o f  th is  incom e p roduced  n o r th  o f  th a t p roposed  lin e ?
' M r . F u a n k l in .  Y o u  m ean l l ic  b reakd ow n  1 h avo  in  m y  su p p le ­

m en ta ry  s ta tem en t?
M r . H a le y .  Y es .
M r . F u a n k l in .  I  w ou ld  say th a t  m in in g  w ou ld  be t lio  o n ly  p o rt io n  

o f  the b re akd ow n  that, w o u li l be co in in g  f ro m  th a t  a re a . F o re s t ry  
is m o s t ly  f ro m  the  sou th eas te rn  and fish ing , o f  com  sc— wo lea rn ed  
the o th e r  d a y  th a t  th e re  w ou ld  bo sm a ll d iv is ion  o f  the lish ing  income, 
bu t 1 am  c e r ta in ly  n o t  q u a li fie d  to  ind ica te  w h a t p o r t io .i o f  th a t.

M r . H a le y .  B u t  i t  w ou ld  be som e?
, M r . F u a n k l in .  ^ os.
: M r . P '.LLioN . M r . F r a n k l in ,  d id  1 unde rs tand  you in  say th a t  you  

were c h a irm an  o f  the  le g is la t iv e  com m ittee  fin an c in g  w a y j r.z.J menus 
in  the A la s k a n  L e g is la tu re ?

M r . F i l i n  it L i n . j  *vns c h a irm an  o f  the W a y s  and  M eans C om m ittee  
in th e  9 0  h session in  1051.

M r . P i l l i o n .  A n d  is the W a y s  and  M eans C om m ittee  tho a p p ro ­
p r ia t io n s  com m ittee th e re , o r  is it  the ta x a tio n  com m ittee?

M r . F u a n k l in .  It. is bo th . T h e  W a y s  and Menus C om m ittee  in 
A la s k a  b rin g s  o u t the  budget and recom m ends an y  tax  m easures lo  
su p p o rt th e ir  s tand  .

M r . P i l l i o n .  T h a t  is a v e ry  good  idea. I w ish we cou ld  in s titu te  
that, h e re  in C ong ress , a s i tu a t io n  where the  com m ittee that, does tho 
a p p ro p r ia t in g  a lso  has some re sp on s ib i lity  f o r  ra is in g  the  taxes.

M r. F r a n k l i n , !  no tice  an item  h e r e o f  y o u r  supp lem en ta l statement 
011 d e fen se  a n d /o r  g ove rnm en ta l sp end ing  o f  $555  m i llio n , spen t by 
the U n ite d  S ta te s  G ove rnm en t in A la s k a  in the y e a r o f  11)50, C o u ld  
you te ll me w hethe r th a t is p r im a r i ly  de fense spend ing  o r  w hethe r it  
inc ludes a l l  g o ve rnm en ta l spend ing , such as p os ta l o p e ra t io n s  m i l 
that, s o r t  o f  t i lin g ?  O r  is i t  p r im a r i ly  what. Ihe Defenso D e p a rtm en t 
spent in  th o  T e r r i t o r y  o f  A la s k a  ?

M r , F u a n k l in .  M y unde rs tand ing  o f  the figu re  is th a t it inc ludes , 
n il G overnm ent, sp end ing , the o p e ra t io n  o f  the Department o f  the 
In te r io r ,  the Post O flico , and . as y ou  say , e v e ry th in g .
• M r . P i l l i o n . A nd  you  cou ld  te ll me what ( lie  de fen se spend ing  is, 
separa ted  from  the o th e r g ove rnm en ta l costs? 
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M r . F u a n k l in . N o , s ir . I  c a n n o t ;1 T h e  o n ly  b reakd ow n  T  have  
th e re  is  tho  $S9 m i l l io n  th a t  was sp en t on  h e a v y ’ construction * o r] 
c on s tn ic tio n . . , ^

M r . P i l l io n . A n d , o f  cou rse , i f  thn t h en vy  c on s tn ic tion  w ere to  
s top , i t  w ou ld  be qu ite  a se riou s  b low  to the econom y o f  A la s k a , because 
th a t 80  som e m i ll io n  d o lla r s  o f  de fense con s tru c tion  a lo n e  is n lm ost 
o n e -h a lf o f  tho to ta l o f  a l l  o th e r  incom e o th e r  th an  g ove rnm en ta l. : 

M r . F i ia n k i .i n . W c  n re  h op o fu " thn t i f  th o re  is an y  redu c tion  in  
spend ing , the basic in d u strie s  cun p ic k  up  the  d ilFcrcnce. A n d  th n t 
is  m y  reason  f o r  p re sen tin g  th is  s ta tem en t, to  t r y  to  ind ica te  th a t  the ' 
m in in g  in d u s t ry  sn ou ld  be in  n p o s it ion  to do  th a t . ;5] '

M r . P i i . i .io n . Y e s . B u t , o f  cou rse , $80  m i l l io n  is an a w fu l lo t . o f .  
incom e when m in in g  ru n s  abou t $24 m i l l io n . 1 *•'' '■"1’ ‘ ’ ,l1 '

I  w i l l y ie ld  to the  g en tlem an  f r o m  N eb ra ska , i ' "
D r .  M i l l e i i . I  be lieve  a lso  the  m i li t a r y  to ld  us in  some o f . t h e j r ,  

te s tim ony  t lia t  th is  h eavy  m i li t a r y  c on s tru c tion  w as p ra c t ic a lly  a t a i r  
end.

M r . B a u tlett . W o u ld  tho g en tlem an  y ie ld ?
M r . P il l io n . S u re ly .
M r . B a u tlett . I  th in k  wo m u st b ea r in  m in d  th n t w hen the G ov .. 

in en t spends $100 m i l l io n  f o r  de fense con s tru c tion , th n t inc ludes t l i o ’ 
m oney spen t f o r  stee l here  in  the S ta te s , in c lu des tho m oney spen t] 
f o r  au tom o tive  equ ipm en t, f r e ig h t , and  m uch  o f  th is  w oilc is c a rr ie d  
on  a t  rem o te  p laces, the la b o r  is flow n th e re , and  very h t t lc  o f  t h a t ’ 
m oney in some cases rem a in s  b eh ind  in A la s k a . . 1 ! '

M r . P i l l io n . N o w , M r . F r a n k l in ,  th e re  was some qu estion ing  here 
ns to  w h e th e r o r  n o t tho de fen se  spe iid iiig  n iid  a p p ro p r ia t io n s  w ou ld  
con tin ue  in A la sk a  f o r  some in d e fin ite  p e r io d ,o f  tim e ahead ., N ow ,; 
(h a t  a c tu a lly  is a conc lu s ion  to  be d raw n , firs t , b y  the m i li t a r y  expe rts . 
A nd  y o u , I  do not be lieve , c la im  th a t y ou  a rc  ,u m i l i t a r y  e xp e rt , d o ; 
y o u ?  ! :

M r , F iia n k i .in . N o , I  d o  n o t. ’ ’ : ’ ’ ‘ " !'“ "  " 1
M r. P i l l i o n .  S o  you  w ou ld  n o t know  much abou t t lio  de fense costs* 

th a t w ou ld  he necessary to bo spen t to  d e fen d , say , ag a in s t gu ided  
m issiles and  th a t s o r t  o t  th in g ?  Y o u  have no in fo rm a t io n  o f  spec ia l 
v a lu e  to  th is  com m ittee on  th a t Buh joct, havo  y o u ? , , "

M r. F u a n k l in . I  have no in fo rm a t io n  w hatsoeve r. ! ' !
M r . O ’B im kn . W i l l  the g on tlem an  y ie ld ?  •
I agree w ith  tho gen tlem an  that, the peop le  w ho w ou ld  know w ou ld  

he the m ilita ry  experts , w ho a lready  have testified that  the spend ing  
there Wu.ild con tinue oil a h ig h  p la teau  fo r  the foreseeable fu tu re .
' M r . P i l l i o n .  A nd  o f  cou rse the m i li t a ry  e xp o rts  m e re ly  m ake recoin- 

m ondations to C ong ress , who in tho last a n a ly s is  a re  the fin a l ju d g e s  
o f  how  much m oney s h a ll he spen t. I s  th a t co rre c t, M r. F r a n k l in ?

M r . F u a n k l in .  Tha t, is m y un d e rs ta n d in g  o f  it , yes.
M r. P i l l i o n .  A n d  it is th e ir  d e te rm in a tio n  as to  w hethe r the de ­

fense e xp e rts  a re  m ore  sound , and w hethe r o r  no t the econom y o f  th is 
c oun try  w ill h ea r the recom m endation s thn t a de fense e x p e rt m ig h t 
m ake. T h e y  n ro m e re ly  recom m endation s to tlui C ong ress .

M r. O ’ B iu k n . W i l l  too  g en tlem an  y ie ld ?
M r . P i i .i .io n , S u re ly .
M r. O 'B i i ik n . W i l l  n o t C ong ress  a lso  cons ide r w hethe r o r  m il we 

can risk  redu c ing  o u r  d e fen se  in s in u a t io n s  in A la s k a , and  th n t C o n ­
g ress w ill cons ide r not o n ly  tho cost bu t o u r  v e ry  existence?

. t M r . P i l l io n . N o w . M r . F r a n k lin ,  I  h a v e  h e re  b o fo re  me a  l i s t  o f  
ilem s to  be spen t in  A la s k a , m ade u p  b y  th e  In t e r i o r  C o m m it te e 'fo r  
tlio fisc a l y e a r  1958 , w h ich  is  n e x t y e a r . I  w i l l  n o t  b re a k  th em  dow n , 
bu t I  w i l l  ju s t  ru n  o v e r them  in  the  ca tego rie s  here .
• T h e  T re a s u ry  D ep a rtm en t, $5 ,836 ,000 . T h e  D e fe n se  D ep a rtm en t , 
$10 m i l l io n . T h a t  is o v e r and  above the  r e g u la r  de fen so  a p p ro p r ia ­
tions. T h e  A g r ic u ltu re  D e p a rtm en t, som e i i f tc e n -o d d -m illio u  d o lla rs . 
H e a lth , E d u c a t io n , and  W c l fa re , som e f i f te e n -o d d -m illio n  d o lla rs . T h e  
Jud ic ia ry ' o f  A la s k a , $385 ,000 . T h e  C om m erce  D e p a rtm en t, $ 4 2 J/j> 
m illio n . T h e  In t e r io r  D ep a rtm en t, $26 m i l l io n . T h o  Ju s t ic e  D e p a r t ­
m en t, $2 m i l l io n . T h e  P o s t  O ffice D e p a rtm e n t , $3 ,608 ,000 . M a k in g  
a to ta l to  be spen t by a l l  the D ep a rtm en ts , in  accordance w ith  tho  
figu res o f  the  In t e r io r  D ep a rtm en t, in  A la s k a , o f  $ 122  m i llio n .

N ow , do  y ou  know  w hethe r a l l  o f  these fig u re s  here  n re  m o re  o r  less 
in c luded  in  tho $355  m i l l io n  th a t y o u  quo ted  as be ing  sp en t f o r  
de fense an d  g ove rnm en ta l sp end ing  in  A la s k a ?

M r . F u a n k l in . I  do n o t know  th a t th ey  a rc , b u t I  w ou ld  assume 
th a t th ey  w ou ld  be. T h e  $500  m i l l io n  th a t  I  g o t was f r o m  tho  U n ite d  
S tn tes D e p a rtm en t o f  Com m erce .

M r . P i l l io n . W e l l ,  the $122  m i l l io n  h e re  is ou ts id e  o f  do fon se  
spend ing . I s  i t  c o rre c t to  assume, M r . F r a n k l in ,  th a t  the  c iv i lia n  
p op u la t io n  o f  A la s k a  is ro u g h ly  160 ,000  pe rsons? I s  th a t ab ou t a f a i r  
sta tem ent? ’ , ‘

M r . F u a n k l in . Y es , 160, d id  y ou  say?
1 M r . P il l io n , lt o u g h ly  160 o r  170.
; M r . F u a n k l in . Y e s , 1G0 to  170.
" M r .  P i l l io n : N o w . is the estim ated  p o s it ion  o f  tho U n ite d  S ta te s  
ns a w ho le ; o f  170 m illio n , a f a i r  es tim ate o f  th a t p o p u la t io n ?

M r. F u a n k l i n , Y o u  w ou ld  bo in  a  b e tte r p o s it ion . I  am  sorry '. I  
do n o t know .

M r . P il l io n . L e t  us assume th a t is tru e . T h en  the  p o p u la t io n  o f  
A la s k a  is a p p ro x im a te ly  one one -th ousand th  o f  tho p o p u la t io n  o f  tho 
U n ite d  S ta te s . Is  th a t a c o rre c t m a th em a tica l deduc tion ?

M r. F u a n k l in .  1 presume so.
M r . ' P i l l i o n .  A ll r ig h t . N oW j th e  budget, o f  th e  U n ite d  S lid e s  

G ove rnm en t f o r  lh o  n ex t y e a r w ill he a p p ro x im a te ly  $70  b i l l io n , of: 
which a p p ro x im a te ly  $ 40  b i l l io n  is f o r  de fen se , le a v in g  a to ta l e s ti­
mated cost o f  o p e ra t in g  the U n ite d  S tn te s  G ove rnm en t o f  $ 30  b i l l io n  
over and beyond de fenso spend ing .

N ow , i f  we w ere to p ro je c t th a t , and  wc spen t the same ra te  i l l  the 
U n ited  S la te s  as w spend in A la s k a , o u r  budge t fo r  n o iu lc fcn se  p u r ­
poses, instead o f  h ng $30  b i l l io n  a y e a r , w ou ld  be one th ou sand  tim es 
$122 m i l l io n , w liii .i was spen t in A la s k a , w h ich w ou ld  g iv e  us a to ta l 
o f  $122  b i l l io n . In  o th e r w o rd s , the P e d e rn l G ov e rnm en t is sp end in g  
in A la s k a  f o r  nondo fenso pu rposes 4  tim es the ru le  and  4 tim es the 
am oun t t lia t  is be ing  spen t f o r  a l l these nom le fon so  pu rp oses , h ea lth  
and w e lfa re  and ed iiea tion , o t ce te ra , in  Ih e  U n ite d  S ta te s . A nd  
i f  those, figu res  a re  tru e , M r . F r a n k l in ,  then c e r ta in ly  ( lie  c la im  th a t  
tlio peop le  o f  A la sk a  a re  second -ra te  c itizens , o r  s tep ch ild ren  o f  the  
U n ite d  S la te s  G ove rnm en t, is n o t t ru e , so fa r  as sp end in g  is concerned 
fo r  Ih e  w e lfa re  o f  d ie T e t r i  lo r y  o f  A la sk a  at Ihe p resent tim e.

1 w ou ld  not expect an answ er to  tha t.
M r. Fuank lin * . I was su re y o u  w ou ld  not,
M r, O ' l l u i K N .  W i l l  the g en tlem an  y ie ld ?
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I  th in k  the  g en tlem an  w ou ld  ag ree  th a t ho has d em on stra ted  tho 
v e ry  h ig h  cost to  the  A m e ric a n  G ove rnm en t o f  keep in g  A la s k a  as a 
T e r r i t o r y .  P e rh a p s  unconsc iou s ly , subconsc ious ly , ho h as p resen ted  a 
v e ry  s t ro n g  a rg u m en t f o r  s ta tehood . \

M r . P i l l i o n .  T h e  g en tlem an  m ay  d raw  h is  ow n conc lu s ions , w heth ­
e r  sound  o r  unsound . '

M r . I I a l e y .  I n  a d d it io n  to  th a t , th is  b i l l ,  h o ro , as I  re a d  i t , g ives  tho  
c itizen s o f  A la s k a  nil a d d it io n a l $93 m i l l io n  o v e r a p e r io d  o f  a  few  
y e a rs . A n d  even ta k in g  th o  s ta tem en t o f  th e  d is tin g u ish ed  c h a irm an  
o f  th o  W a y s  nnd M ean s C om m ittee , M r . K e n  J o h n son , ta k in g  h is  
fig u re s , a p p a re n t ly  the  am oun t som ebody is  g o in g  to  h a v e  to  m ake  up  
is  ab ou t $£ m i l l io n . S o  I  do n o t see w here  th o  g en tlem an  has m ade 
an y  g re a t  s ta tem en t hero  in  m y  v iew p o in t as to  s ta tehood  f o r  A la s k a . 
H o  is  b r in g in g  o u t ju s t  e x a c t ly  w lin t we have  been, s a y in g  a l l  th e  tim e , 
th a t  wo do  n o t be lieve th a t  econ om ica lly  A la s k a  is  re a d y  to s tand  on 
its  ow n  fee t.

M r . P i l l i o n .  I  w ou ld  lik o  to  com m ent on  th o  v e ry  sound  s ta tem en t 
o f  th o  d is tin g u ish ed  g en tlem an  f r o m  F lo r id a .  I  ag re e  w ith  h im  
c e r ta in ly . . < , ’

A ir . O ’B iu e n . W o u ld  y o u  y ie ld  ? I  was qu ito  in te res ted  in  t lio  g e n t le ­
m a n ’s re m a rk  th a t o f  cou rse y ou  cann o t bo a second-c lass c itizen  i f  tho 
G o v e rnm en t g ives y ou  enough m oney in  ono fo rm  o r  a n o th e r. O f  
cou rse , th a t  exc ludes tho  r ig h t  to  vo te , an d  so f o r t h ,  w h ich  m an y  o f  us 
have , nnd  d o  n o t h a v o  in  A la s k a . B u t  I  h ave  an  in te re s t in g  fig u re  
b e fo re  me. N ow , th e  g en tlem an  f r o m  F lo r i d a  th e  o th e r d a y  sa id  i f  
th e re  e ve r w e re  second-c lass c itizens , th ey  w ere the In d ia n s , o v e r whoso 
d e s tin y  ho has m uch to  say as ch a irm an  o f  tho  Subcom m ittee  on  
In d ia n  A fl'a irs . T h e  fig u re  I  h ave  is th a t we a re  sp end ing  ab ou t $300 
a  y e a r  p e r In d ia n ;  and  to  p ro je c t , r.s d id  tho  g en tlem an  f r o m  New  
Y o r k ,  i f  wo d id  th n t f o r  eve ryone  else in  the  U n ite d  S ta te s , o u r  budget 
f o r  h e a lth , w e lfa re , and  education  a lon e  w o u ld ,b o  $01 ,200 ,000 ,000  
a y e a r .

S o  I  th in k  i t  ju s t  p ro v e s  th a t  y o u  can d o  s lrn n g o  an d  w ond rou s  
th in g s  w ith  fig u re s .

A ir . I I a l e y ,  W i l l  the g en tlem an  y ie ld  so th a t  I  can r e p ly  to  tho 
c h a irm an ?

I  m ig h t in fo rm  tho d is tin g u ish ed  c h a irm an  th a t wo h : vo been, as a 
N a t io n , in  tho  In d ia n  a f fa i r s  business since wo became a  N a t io n . A n d  
i f  wo a rc  sp en d in g  th a t m uch m oney f o r  o u r  tru s teesh ip  o r  o u r  w a rd ­
sh ip  o v e r these In d ia n s , and  have n o t in  170 y e a rs  m ade them  firs t- 
c la ss  c itizen s , then  I  say i t  is som e th in g  th a t  wo sh ou ld  bo asham ed 
o f .  . • - • 'A ir. O ’B u iu n . W e l l ,  the C h a ir , to  w hom  th o  g en tlem an ’s rem a rk  
was add ressed , is w i l l in g  to  a dm it th a t ho is asham ed .

M r . H a l e y .  S o  a n i l .
M r . O ’B i i ik n . I f  tho  g en tlem an  w i l l y ie ld  fu r t h e r , I  m ig h t say  th a t 

the In d ia n  p ro b lem  is n o t con fined to tho  48  S ta te s , nnd somo o f  tho 
^ 122 m i l l io n  m en tioned  b y  tho  gen tlem an  f r o m  N ow  Y o r k  does go 
fo r  the w o lf n ro o f  In d ia n s  in  A la s k a . S o  theso p e r c ap ita  figu res 
a lw ay s  aston ish  m o, as to  d o in g  a n y th in g  w ith  them .' A n d  I  th in k  
Ilia ., we w ill find th a t in some o f  o u r  S ta te s  th e re  a re  m an y  m any 
m ore  d o l la r s  g iven  than lo  o th e r S ta le s . T h o  g en tlem an  f ro m  New 
Y o r k  has com p la in ed  rep ea ted ly , and I  th in k  w ith  somo ju s t if ic a t io n ,

- im m
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th a t f o r  e v e ry  d o l la r  N ow  Y o r k  gets w o spend ab ou t 2  o r  3 . I t  goes 
to o th e r S ta te s , th e  w ay  i t  is. I  d o  th in k  th a t tho  fac t' th a t  i t  is  costing  
us so m uch r . A la s k a  is  a p r im e  a rg u m en t f o r  g iv in g  con s id e ra tio n  
to im m ed ia te  s ta tehood .

A ir . P i l l i o n .  I  y ie ld  to  th e  g en tlem an  f r o m  C a li fo rn ia .
A ir . S is k . I  w i l l n o t  nslc the  g en tlem an  to  y ie ld  now . I  am  p ro b ­

a b ly  n e x t in  lin e  now .
A ir. P i l l i o n .  A ir . F r a n k l in ,  is th e re  a  " r o w in g  concern  am ong  th e  

businessmen o f  A la s k a , an d  a  g row in g  a la rm  o v e r tho  h ig h e r tnxes 
th a t e x is t to d a y , o r— th a t  is , the p la te a u  o f  the  taxes  th a t  e x is t to d a y —  
on the  p ro sp ec t th a t  the  taxes w i l l  keep  g o in g  u p ?

M r . F u a n k l i n .  T h e re  a re  som e o f  u s  w ho fe e l th a t th ey  p ro b a b ly  
have n o t re a d ie d  the  top  y e t , and  ive d o  n o t k n ow  w here th ey  a ro  g o in g .

M r . P i l l i o n .  W e ll ,  is  th e re  n o t  a  fe a r  expressed on  th o  p a r t  o f  tho 
businessmen th a t  s ta tehood  w ou ld  s u b s ta n t ia lly  inc rease  d ie  cost o f  
op e ra tion s  f o r  m ost businesses due to  taxes?

A ir . F u a n k l i n . I f  I  m ig h t con fin e  th a t  an sw er to the m in in g  in d u s ­
t ry , in  th o  m in in "  in d u s t ry  I  th in k  they  fe e l t l ia t  th e re  is  a p o s s ib i lity .

M r . P i l l i o n .  I  do n o t  w ish to  cm bn rrass y o u  in  a n y  w ay , and  i f  th e re  
is an y  question  th a t  I  a sk  th n t c inbarnsses y o u , p lease  do  n o t  h e s ita te  
to ju s t  sa y  th a t  y o u  w ou ld  ra th e r  n o t answ or i t , and  wo w i l l  c e r ta in ly  
respect th a t.

A ir . F u a n k l in .  T h a n k  y o u .
A ir . P i l l i o n .  T h e re  is an  un em p lo ym en t ta x  in  existence in  A la s k a  

at tho p re sen t tim e , am ou n tin g  to  w h a t pe rcen t o f  tho p a y r o l l?
M r . F u a n k l in .  U n em p lo ym e n t in su ran ce  ta x ?
A ir. P i l l i o n .  Y e s .
M r . F u a n k l in .  A  to ta l o f  3  p e rc e n t : 2 .7  goes to th o  T e r r i t o r y ,  nnd 

0.3 gees to  the F e d e ra l G ove rnm en t.
A ir. P i l l i o n .  N ow , is  th e re  a  p en d in g  b i l l  b e fo re  th e  le g is la tu re  to  

increase th is  ta x ?
A ir. F u a n k l in .  T h a t  has been a te r r i f ic  p ro b lem  up  th e re  f o r  'h o  

last s eve ra l y e a rs . A n d  I  am  n o t  fn m i lin r  w ith  tho b i l l ,  i f  th e re  is one.
M r , P i l l i o n .  N ow , ns I  u n d e rs tand  i t , th^ K e tc h ik a n  P a p e r  &  P u lp  

op e ra tion  is a  ra th e r  m a rg in a l o p e ra t io n . A rc  you  fa m i l i a r  w ith  tho  
cosLs in th a t o p e ra t io n  o f  K e tc h ik a n  P u lp  & P a p e r?

A ir. F u a n k l in .  N o , s i r ;  I  am  no t.
A ir. P i l l i o n . I s  th e re  some p ro sp ec t th n t the  G e o rg ia  P a c ific  P u lp  

& P a p e r  C o ., th a t  h n s 'b een  m ak in g  p la n s  to  innlco in vestm en ts in  
A la ska— th a t th a t  com pany  l im y  change its  m in d  nnd n o t con .e to  
A la s k a , because o f  the  fe n r  o f  inc rease in  tnxes?

A ir. F u a n k l in .  I  c an n o t an sw e r th a t .
A ir. P i l l i o n .  I s  i t  n o t tru e , as a businessm an , A ir . F r a n k l in ,  d m t  

tnxes a re  a m a jo r  c on s id e ra tion  in  tho inve  'm cn t o f  c a p ita l in  ;u y  
area w h ich  in tu rn  g ives o m p lo y r .c n t , and  t l .  m ly  w ay  we can g iv o  
em p loym en t is to  em p lo y  c a p ita l investm en ts , sav ing s  o f  tho  p eop le , 
in a m an n e r w h ich  w i l l  fu rn is h  a su ffic ien t re tu rn  f o r  a  businessm an 
to m nko i t  ad v isab le  lo  in v e s t m oney , nnd th a t h ig h e r taxes is  a  g ro a t 
d e te rren t to  the e xp an s ion  o f  th e  econom y o f  any  S la te  o r  T e r r i t o r y  
o r a rea .

A fr. F i i a n k i . i n .  T h n t  is Iru o  in  m y  cc.se.
M r. P i l l i o n .  W o u ld  you  s a y , A ir. F r a n k l in ,  I h a t a t Ihe p resen t 

time lh o  tuxes in lh o  T e r r i  lo r y  o f A la sk a  a re  nt loiisl. ns h igh  o r  h ig h e r



th a n  the  a v e ra g e  taxes o f  th e  S ta te s , th o  4 8  S t a t e s ; :o r  d o  y o u  h a v e  
a n y  fig u re s  1 . . • i .  » I ► :

S i r .  F r a n k l i n -. I  d o  n o t  h a v e  a n y  fig u res . : _....................
M r . P i l l i o n .  B u t  y o u  d o  ag ree , d o  y o u , M r . F r a n k l in ,  th n t  w o ou*d it 

to  lo o k  fo rw a rd  to  seeing  the g row th  o f  A la s k a  b ro u g h t ab ou t by 
p r iv a te  in d u s t ry  r a th e r  th a n  by G ove rnm en t sp end in g  w h ich , in  es­
sence, is  n o t  a c tu a lly  t ru e  p ro s p e r i t y ; th a t  th e  re a l p ro s p e r ity  comes 
f r o m  p r iv a te  in ves tm en t, p r iv a te  business, e x p an d in g  t lio  econom y 
a n d  c re a t in g  c a p ita l in ve s tm en t an d  b r in g in g  ab ou t "a h ig h e r  le v e l 
o f  econom ic n c tiv ity  and  p ro s p e r ity ?  \  , i • ■ :t

M r . F r a n k l i n .  T h o se  a re  in y  fe e lin g s . ■ . .. . ;!..
M r . P i l l i o n .  T h a n k  y o u  v e ry  m uch . . , • *• . i
M r . O ’B r i e n .  I  w on d e r i f  the  C h a ir  m ig h t  m ake  an  ob se rv a tion  a t . 

th is  p o in t . W o  a re  ru n n in g  in to  a  b it  o f  d iffic u lty  in  a  s itu a t io n  w h ich  
has been c rea ted  to  a g re a t  e x ten t by  th o  C h a ir  i t s e lf .  I  h ave  ta lk e d  
to o  m uch . I  th in k  a l l  o f  us have . W e  h ave  h ad  h e a rin g s  th is  w eek on 
M on d a y , T u e sd a y , W edn esd ay . W e  h a v o  h ad  them  a l l  week. T h is  
m o rn in g  w o h ad  hop ed  to  h e a r a num be r o f  p eop le  w ho a re  h e ro  a t 
g re a t  inconven ience to  them se lves. T h e y  h ave  show n th o i r  in te re s t 
e ith e r  f o r  o r  ng a in st s ta teh ood  by t ra v e lin g  a g re a t  d is tanco . N ow , 
i t  is  tru e  th a t  M r . F r a n k l in  h as  been a  g o od  w itness. I l i s  s ta tem ents 
w e re  b r ie f . A n d  h is  lo n g  ten u re  wns due to  question s f r o m  m em bers 
o f  tho com m ittee .
. T h e  C h a ir  h a s  n o  p ow e r n o r  des ire  to  cu t dow n th e  qu estion ing , 
b u t I  d o  be lieve th a t to  dovote 2  h ou rs , 2  p rec iou s h ou rs , to  a s in g le  
w itness w ho d id  n o t in ten d  to  te s t i fy  f o r  o r  n g a in s t s ta tehood , w h o  
cam e h e re  o r 1- to  d iscuss a specific  p a r t  o f  th e  b i l l  b e fo ro  us— i f  we 
con tin ue  a t  m is  pr.co, w o w i l l n o t  bo ab le  to  a c t u p on  th is  le g is la t io n  
th is  y e a r o r  n ex t y e a r . N ow , th a t m ig h t be n il r ig l i t  w ith  som e o f  us. 
B u t  I  w ond e r i f  i t  w ou ld  bo tho  d es ire  o f  the com m ittee to  p lace  a lim i t  
u p on  o u r  questions n o t  o n ly  to  accom m odate the w itnesses b u t to  en ­
a b le  us to  a llow  the m em bers to  speak  o r  ask  questions.

I  am  n o t sugges ting  th is  becauso I  tliin lc  we s h o u ld  c u r ta i l tho 
re c o rd  (o  n r.y  deg ree . I  th in k  i t  sh ou ld  bo w ido open , and  eve ryone 
s h o u ld  have, a chance to  speak . B u t , in  clVect, w h a t wo n ro  d o in g  is 
c u r ta i lin g  IJio o p p o r tu n ity  o f  some p eop le , somo p eop le  w ho p ro b a b ly  
fig u re  they  cann o t s ta y  in  W a sh in g to n  a l l  w in te r.
.• O f  coin sc, tho C h a u  is sub jec t to  the  fe e lin g  o f  th o  com m ittee .

M i .  S is k . M r . C h a irm a n , cou ld  I  speal to  thn t p o in t?
T h a t  w as p r im a r i ly  w h a t I  h a d  hoped  to  h a v o  an  o p p o rtu n ity  lo  

say  to d a y  b e fo re  wc a d jo u rn e d . I  h avo  n o t been in  r e g u la r  a ttcndanco 
a t these m eetings , due to  some o th e r com m itm ents ., H ow ev e r , 1 th in k  
I  h a v e  come in on  e ve ry  d ay  f o r  a t len s t p a r t  o f  tho tim o . i A n d  I  
th in k  w ith  p o ss ib ly  o n ly  one excep tion  lia s  t lio  qu estion ing  ove r go tten  
as f a r  d ow n  th o  tab le  ns I  am .

N ow , I  h ave  a l l  t lio  rc sn rcc  in  tho  tvo r ’d  f o r  m y  good  f r ie n d  f ro m  
Ne w l o r l c  and  the s in c e r ity  o f  h is  p o s it io n , nnd I  c e r ta in ly  do n o t 
w m t  to sec a n y th in g  done  to  ou t o f f  li is  o p p o r tu n ity  to  e x p lo re  f u l ly  
oi o ry  aspect o r  th is  case. B u t  i t  w ou ld  seem to  me th n t, f o r  exam p le , 
th o  w itness th is  m o rn in g  m ade nn e x c e lle n t w itness, but. ho w as h e ro  
to te s t ify  on  n s in g lo  techn ica l m a tte r . > I t  w ou ld  scorn to  m o th a t 5 
m inu tes  sh ou ld  h ave  been am p le  tim e , o r  i f  ive w au led  to , wo cou ld  
ii.e ke  i t  oven a  li t  t lo  lo n g e r . . . .  ,

I  p e rs o n a lly  w o u ld  h a v o  been g la d  to  y ie ld  m y  5 m inu te s , h a d  we 
been op e ra t in g  u n d e r th o  5 m in u te s  ru le , to tho g en tlem an  f r o m  N ew  
■York, because I  h a d  n o  p a r t ic u la r , questions o f  th is  n a tu re . 
B u t  i t  w ou ld  seem to  mo th a t qu estion ing  th is  g en tlem an  o r  somo o th e r  
.w itness on  a  specific techn ica l a p p ro ach  o n  t lio  w h o le  b ro a d  scope o f  
t liis  t i lin g  is  ju s t  w as tin g  tim e . I t  is  b ea tin g  a dead  h o rse  to  death . 
A n d  I  w ou ld  hope th a t  we m ig h t be ab le , M r . C h a irm an , to  re ach  some 
ag reem en t as to  tim e . I  p e rs o n a lly , ns I  suggest th is  m o rn in g , d o  n o t  
lia v o  a lo t  o f  question s to p u t to  th is  p a r t ic u la r  w itness, b u t I  w ou ld  
lik e  to  h ave  an  o p p o r tu n ity  f r o m  tim o to  tim e  to  h ave  a t  le a s t a  few  
m inu tes to  d ire c t somo questions to  some o f  tho w itnesses th a t we h ave
here . . _ .

M r .  O ’B iu e n . A re  th e re  an y  o th e r questions o f  th is  w itness?
. M r . B a r t l e t t .  I  w ou ld  h ave  a few , M r . C h a irm an , yes, a n d  le t  m e 
say th a t I  h ave  some app reh en s ion  o v e r th e  fa c t  th a t  M r . B o d d y  is 
here f r o m  A la s k a  and  is v e ry  anx iou s  to  g e t aw ay , and  D r .  G o u ld  
came dow n  ye s te rd a y  f r o m  P h i la d e lp h ia  a n d  re tu rn e d  hom e la s t  n ig h t  
and ciuno dow n  h e re  ag a in  to d a y .

I  k n ow  tho  p ro b lem s  tho  com m ittee  faces , b u t, as y o u  sa id  b e fo re , 
the w itnesses a rc  ra th e r  inconven ienced by  tho fa c t  tn a t t im o  is ru n ­
n in g  o u t on  us.

M r . O ’B rien . Yes. A n d  th o  d iffic u lty  m ig h t a p p ly  m o re  to  tho 
op p o s it io n  th an  to  Ih e  p rop on en ts , becauso I  th in k  th a t  somo o f  tho 
opponen ts , a t le a st as lis te d  h e re , h ave  h ad  th o ir  nam es added  to  tho  
lis t  qu ite  re c en t ly . W e  have lis te d  f o r  to d a y  M iss  A lic e  S tu a r t  o f  
F a irb a n k s , and  wo lia v o  C h a r le s  C ft llis o n  and  C . I t .  G u tc rm u th , w ho 
arc  f r o m , re sp ec tiv e ly , the N a t io n a l W i ld l i f e  F e d e ra t io n  an d  t lio  W i ld ­
l i f e  M an agem en t In s t itu te .

W h a t  the C h a i r  is  m ost an x iou s  to  a v o id  when w o com p le te  these 
h ea rin g s  in  a  re a son ab le  tim o  is  the cha rg e  th a t anyone  was p rec lu ded . 
W e ll ,  th e re  is m o re  th an  one w ay  to  p rec lu de  a w itness. Y o u  can ju s t  
le t  h im  stand  in  tho  c o r r id o r  o r  s it in  the r e a r  u n t i l the tim es ru .is  ou t 
o r  y ou  enn re fu s e  to h e a r  h im . I  w an t to h e a r eve ryone  who has come 
here . I  kn ow  w h a t an inconven ience it  is to come he ro  f r o m  A la ska .

S om e o f  these peop le  h ave  come he re  f r o m  5 ,000  m ile s , a n d  w hethe r 
th ey  a re  f o r  o r  ag a in s t s ta tehood  I  n dm iro  them  f o r  th e ir  in te re s t in  
the sub jec t. , ■

I  th in k  that, so m an y  o f  these m a i le rs  th n t wo question  spec ia l w it ­
nesses on  c ou ld  ho handled^ f o r  exam p le , w hen G o v e rn o r  G ru e llin g  
gets on the  s tand , o r  s om e th in g  o f  th a t  so rt .

N ow , 1 m ade tho  m is take  to d a y  o f  a sk in g  th is  w itness, say , m i l i t a r y  
questions, questions o f  m i li t a r y  ju d gm en t . W e l l ,  I  t liin lc  I  d id  i t  
because I  was t r y in g  to  b r in g  o u t a  p o in t . A n d  I  th in k  tho w itness 
h im se lf w i l l  a d m it th a t  he  q u a li fie d  ns nn expert, on m an y  sub jec ts  ho 
d id  n o t  c on s id e r h im se lf an e x p e r t  on when he a r r iv e d  h e ro  th is  
m o rn in g .

S o  I  t liin lc  i f  wc uso a l i t t le  s e lf  r e s t ra in t  wo can got on  a  l i t t lo  m o ro  
ra p id ly . A n d  I  am  n o t  b lam in g  tho  gen tlcm ..»  f r o m  N ow  Y o r k .  I  
nin g u i lty . I  t h in k  wo havo a l l  been g u i lt y  except tho  u n fo rtu n n to  
gen tlem en dow n  he ro  w ho h ave  n o t  been reached f o r  som o o f  th is  
question ing .

S o  i f  M icro a ro  no  fu r t h e r  questions o f  th is  w itness-------
M r . B a i i t l e i t .  I  h avo  somo, th ough .
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A ir . O ’B nu sx . A l l  r ig h t ,  M r . B a rt le t t ;. H e  is  y o u rs .
D r .  M i l l e r .  M ay  I  a sk , b e fo ro  A ir . P i l l i o n  g o e s : W h a t  is  tho  p la n  

on  how  lo n g  wo expec t to  ru n  to d a y  and  tom o rrow  and  the n e x t any?
A ir . O ’ B iu e n . I  w ou ld  lik e , i f  i t  m eets w ith  tho a p p ro v a l o f  t lio  

com m ittee , to  r u n  u n t i l 1 2 :3 0  to d a y  and  to  re tu rn  a t  2 : 3 0 ,  because 
w o h a v o  n t lenst tw o  w itnesses he re  w ho w i l l  be un ab le  to  te s t i fy 'n t  
a l l  un less th ey  a re  h e a rd  to d a y .

D r .  AIili.gr. Who would you hear when wc return, may I  ask?
A ir. O ’B m r .x . I  hope to  fin ish  w ith  A ir . B o d d y , w ho is p re s id en t o f  

th e  A la s k a  S p o rtsm en ’s C ou n c il, a t  th o  m o rn in g  session. T h e n  in  
o rd e r  I  h ave  A ir. E rc e g  o f  F a irb a n k s , A liss S tu a r t , D r .  G o u ld , R o b e rt  
F .  S p ic e r , and  A irs . P r o u t , w ho is p re s id en t o f  the G en e ra l F e d e ra t io n  
o f  W om en ’s C lu b s . Sh e  does n o t h ave  th a t  p ro b lem  th a t  the  o th e rs  
h a v e  because she is he re  in  'W ash ing ton . A n d  then  a lso  a v a ila b le , 
i f  t im e  p e rm its , a c co rd in g  to  m y  schedu le , is  tho  A ss is ta n t S e c re ta ry  
o f  S ta te , A ir. F ra n c is  W ilc o x . T h e n  wc h a v e  A ir. C n llis o n  and  A ir. 
G u te rm n th , w hom  I  h ave  m en tioned  p re v io u s ly ; and  s t i l l  in  a s ta to  o f  
suspended an im a tio n  a ro  the gen tlem en  w ho constitu te  tho  m em bersh ip  
o f  A la s k a ’s  Tennessee p la n  d e le g a t io n , one o f  w hom  has com p le ted  
h is  te s tim ony  su b je c t to qu estion ing , .m e o f  whom  has p resented o n ly  
a sm a ll p a r t  o f  h is  te s tim ony , and  ono o f  w hom  has n o t been hea rd  
a t  a l l .

D r .  A I i l l e r .  A ir. C h a irm an , o f  th e  w itnesses you  have  nam ed here , 
w h o  m ig h t  be ag a in s t th e  b i l l ,  nnd  h ow  a ro  they  d iv id e d ?  A ro  y ou  
g o in g  to  h e a r an y  op p o s it io n  w itnesses a t  a l l  ?

A ir . O ’B i u k x . A liss S tu a r t  is  th i r d  on tho  l i s t  a f t e r  A ir. F r a n k l in  
leaves th e  s tand . W e  havo A ir. C n llis o n  an d  A ir . G u tc rm u th , w ho a ro  
’ is tcd  on m y  lis t  ns o p p o s it ion  w itnesses.

D r. A Iillku . T hey w ou ld  bo hea rd  some tim e next m onth , I  suppose.
M r. O ’B rtkn . I  w ou ld  hope n o t som e tim o n e v  m on th .
D r .  A in ,le u . I  w ou ld  hope th a t  y o u  w ou ld  t len st g iv e  them  an 

o p p o r tu n ity  to  be h oa rd .
A ir. O ’B r ie n . I  c e r ta in ly  w i l l .
A ir. P i l l i o n .  W o  expect som e d ep a rlm cn t.n l w itnesses ho ro . W o  

h ad  d ep a rtm en ta l w itnesses in  f a v o r , nnd  they  s tre tched  o v e r somo 
l i t t le  p e r io d  o f  tim o . I  u n d e rs tan d  th a t  som ebody f ro m  th e  D e p a r t ­
m en t o f  S ta to  is  g o in g  to  bo here . A n d  we w an t to  h avo  somo o p p o r ­
t u n i t y  to  p re sen t thoso w itnesses.

A ir . O ’IIhien. I c e r ta in ly  th in k  that; a l l  w itnesses sh ou ld  have  a 
rcnsonnb lo  o p p o r tu n ity  to  lio h e a rd . B u t  I  d o  n o t  th in k  i t  w ou ld  be 
th e  w i l l o f  the  m a jo r i t y  o f  th is  com m ittee  th a t  wo sh ou ld  p ro lo n g  
these h e a rin g s  u n t i l a few  v.-colcs b e fo ro  a d jo u rn m en t o f  C ong ress and 
p e rh ap s  n e v e r g o t to  H a w a iia n  S ta te h o od . it

I  havo  n eve r used in th is  com jn itteo  ro om — a t IcnsL I  d o  n o t th in k  I  
re c a ll ove r h a v in g  used i t— the w o rd  “ fi lib u s te r .”  B u t  m y  oppos ition  
to  fi lib u s te r does n o t  ex tend o n ly  to  tho  g re a t  U n ite d  S ta le s  Senate 
b u t i t  in c ludes com m ittees o f  C ong re ss . ■ . , :

A ir . P i l l i o n . ATr. C h a irm a n , I  w i l l  ju s t  s la te  that, so f a r  the p r o ­
pon en ts  h avo  had an o p p o r tu n ity  and  have o rg an ized  a series and ii 
l i s t  o f  w itnesses Bui I. h ave  taken  lh o  o om p le lo  week o f  Ib is  com m ittee , 
nnd we a re  m il • n p le le d  ye t. N ow , c e r ta in ly  I lie o p p o s it io n  ou g h t 
to  have  som e f ip p o r lu n ity  to  p re sen t its  w itnesses, in view o f  the 
fu l l  w eek’s lim e  . .it has been I a lien  up  so fa r— and we have no t con ­
c lu d ed— iv ilh  Ih e  w i l r ’ssos in fa v o r  n f  s ta tehood .

A ir . O’Brien . W e l l ,  w ou ld  the g en tlem an  ag ree  w ith  mo th a t we 
have  been in  h e a rin g s  so  f a r  on A la s k a  s ta tehood  8 h ou rs  and  o n e -h a lf . 
W i l l  he fu r t h e r  ag ree  w ith  m o t lia t  2  h o u rs  to d a y , o n e - fo u r t li  o f  th a t  
to ta l tim o , has been consum ed b y  a  w itness w ho s ta ted  h e  p e rs o n a lly  
was in  opposition , to  s ta tehood? A n d  w i l l  h e  ag ree  fu r t h e r  th a t  a t 
le a s t a n o th e r 2  h o u rs  h a v e  been ta k en  up b y  com m ents o f  m em bers o f  
th is  com m ittee  in  o p p o s it io n  to  s ta tehood ?

I  th in k  w hen  w e re ad  tho  re c o rd  wc w i l l  fin d  th a t  tho  vo ice o f  the 
opp o s it ion  is v e ry  s h r i l l  in  the re c o rd  so f a r .  A n d  we h ave  A liss 
S tu a r t , w ho has been w a it in g  f o r  thcso 2  h ou rs  to  te s t ify .

U n d e r  o rd in a ry  p rocedu re  I  th o u g h t w o w ou ld  h ave  a r r iv e d  a t 
A liss S tu a r t  b y  11 o ’c lo ck . Sh e  is  t lio  o n ly  w itness so f a r  w h o  lia s  
come f r o m  A la s k a  as a s ta ted -in -ad vance  op p on en t o f  s ta tehood . I  
am m ost an x iou s  to  h e a r A liss S tu a r t . Sh e  g ave  d e lig h t fu l te s tim ony  
in  F a irb a n k s . A n d  i t  is  n o t the f a u l t  o f  the com m ittee th a t  she has n o t 
been b ea rd . B u t  I  do n o t tliin lc  the p rop on en ts— t r u ly  th ey  a rc  o rg a n ­
ized , b u t m ay  I  say  th a t  th e  th ree  p r in c ip a l w itnesses o f  th e  p rop onen ts , 
G o v e rn o r G ru cn m g , S e n a to r  E g a n , and  R ep re sen ta t iv e  R iv e rs , a ro  
o rg an ized  as a  re s u lt  o f  a  m anduto o f  a  vo te  o f  the p e op le  o f  A la s k a . 
T h a t  is  qu ite  an o rg a n iza t io n .

T h o  o p p o s .t io n  has had  a  lo n g  tim o to o rg an ize . T h e y  know  th a t 
tho h ea rin g s  w e re  c o in in g  on . T h e y  w o re  announced  p u b lic ly . I  
ju s t  w ond e r w here  th is  opp o s it io n  is.

A ir. S i s k . W i l l  t lio  g en tlem an  y ie ld ?  W ith  a l l  duo respect, and  I  
c e r ta in ly  w an t to  see th a t th e  op p o s it io n  h a s  a f a i r  an d  am p le  o p p o r ­
tu n ity -------

A ir . O ’B i u k n . "W ill th o  g en tlem an  excuse m o a t  th is  p o in t?
M a y  A ir. F r a n k l in  be excused? H e  h a s  a p la n e  to  catch in  25 

m inutes,
A ir. B a r t le t t ,  w i l l y ou  w aive y o u r  question ing  o f  A ir . F r a n k l in ?
A ir. BAnriJ i'iT . 1 w i l l ,  A ir. C h a irm a n , bu t I  m u st say I  am  v e ry  u n ­

h ap p y  about, it . A ir. F r a n k l in  lia s  m ade com m ents o f  a v e ry  im p o rta n t 
n a tu re . 1 d id  n o t w an t to  h a r r y  h im , bu t I  w an ted  to d raw  o u t f u r ­
th e r som o o f  th o  sta tem ents lie  made.

- A ir. O ’ B iu k n . W o u ld  y o u , i f  A ir. B a r t le t t  subm its  c e rta in  questions 
to y ou  in w r it in g , send them  to  the com m ittee lo  bo m ade a p a r t  o f  
the re c o rd  a t  th is  p o in t?  ,
> M r. F u a n k l in . I  w ou ld  bo v e ry  g la d  to .

A ir . B a rtlett . I  w ou ld  p re fe r  n o t to do i t  tlu il. wny;  A ir. C h a irm an , 
bu t I  know  the p lan e  is n o t g o in g  to  w a it, so I  w i l l w aive m y  question ­
ing  a t  th is  tim e.

A ir. S is ic . I  w ou ld  lik e  to  m ake  a  fu r t h e r  s till on len t, i f  I  m ig h t , 
M r. C h a irm an . I  th in k  t lia t  tho re c o rd  sh ou ld  show  th is .

W e a ro  d iscussing  now  l.lio o p p o r tu n ity  o f  the op p o s it io n . I  
have a v e ry  h ig h  re g a rd  f o r  m y good  fr ie n d  from  New  Y o r k ,  and  I  
w an t lo  see h im  have eve ry  o p p o rtu n ity . B u t .1 am  ju s t  w ond e rin g  
w lia l Ib is  re c o rd  w ou ld  show . I w ou ld  lik e  lo  h e a r the  g en tlem an  
com m ent on  i t— th is  week, as to w ho had  tho o p p o r tu n ity  o f  question ­
ing I lie  w itnesses, fro m  the s ta n d p o in t o f  o p p o s it io n  o r  o f  p rop onen ts . 
1 m ight, siiy , nnd 1 w ish m y fr ie n d  from  F lo r id a  w iv  h e ro  ns I asked 
him  lo  s la y , and lie sa id  lie w ou ld  n o t— H int between the gen tlem an  
from  F lo r id a  and I lia  gen tlem an  fro m  New  Y o r k , 1 th in k  In e o p p o s i- , 
lio n  lias been m ost a b ly  rep resen ted  bore Ib is  week. 1 be lieve , and
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On November 9, 1979, the Director of Planning and 

Research of your department sent an extensive opinion request 

to our office. The request concerned various problems surrounding 

mining claims located during the period between state selection 

of lands under Sections 6(a) and 6(b) of the Alaska Statehood 

Act and the receipt of tentative approval to those lands.

In order to answer the questions raised, this opinion 

necessarily had to be broadened to include a discussion of 

mining on all lands, and particularly a discussion of the 

provisions of Sections 6(a), 6(b), 6(g) and 6(i) of the 

Statehood Act ("6(a), 6(b), 6(g), and 6(i)").

In general, the state does not have authority, and 

will not incur liability for, actions of persons locating 

mineral claims on state-selected land prior to the receipt 

of tentative approval. Those problems are concerns of 

federal law, although augmented by the provisions of AS 27 

(procedures allowed by federal law to be added by states or 

mining districts). Under federal law, once the state se­

lects land it is segregated from mineral entry under the 

federal mining laws. Consequently, a locator on state- 

selected land locates a mineral claim at his own risk.

I. INTRODUCTION aND SUMMARY



Once the state has received tentative approval, 

however, mining rights are determined by state law under AS 

38.05.185-.280 except as limited by restrictions contained 

in either the Alaska Statehood Act or the Alaska Constitution. 

The most important restrictions are contained in 6(i), which 

provides that the state must reserve minerals in all sales 

or disposals of state-selected (6(a) and 6(b))' lands, and 

that the state may only allow mineral deposits in state- 

selected lands to be mined by lease. As a result, the state 

may not allow mining by claim-staking on 6(a) and 6(b) lands 

unless the claim-staking leads to the issuance of a lease.

The only exception is claims located prior to state select­

ion of the land. In all other cases, the state must issue 

leases for mining if it determines that a discovery and 

location under federal or state law has been made on state- 

selected lands.

The Alaska Constitution and present statutes 

provide for a leasing system based upon discovery and loca­

tion. Alaska Constitution Art. VIII sec. 11; AS 38.05.210.

As a'result, non-competitive leasing of mineral lands is 

constitutionally preferred.

This leasing system must be followed for all 6(a) 

and (b) lar.ds. A lease must be issued to anyone discovering



or locating a claim on 6(a) and (b) land if the locator 

followed the procedure set forth either in AS 27 (federal 

procedure) or AS 38.05.185 280/ (state procedure). AS

38.05.275, AS 38.05.210. Public notice of the issuance of a 

lease under AS 38.05.305 and AS 38.05.345 mu't be given 

before the mining lease is is.\ued. Discovery and location, 

however, is not a "disposal" requiring prior public notice 

under either the constitution, AS 38.05.305, or AS 38.05.345 

Cf. Moore v. State, 553 P.2d 8, 26-27 (Alaska 1976).

Under 6(a) and (b), if the claim was made prior to 

state selection of the land,, neither the selection, tentative 

approval, nor patent has any effect on the claim. The 

locator is entitled to all rights under federal mining laws.

Where the location is made after state-selection 

but before tentative approval, the locator is at his own 

risk until the state receives tentative approval. Once the 

state receives tentative approval, however, the locator will 

be entitled to a conditional mineral lease if the state does 

not close the lands to mining. 6(g), AS 38.05.275, AS 

38.05.135. The conditional lease will be subject to state 

receipt of a patent and conditions in the patent.

-3-



In finding that a'mineral lease is required for 

all 6(a) and (b) lands, this opinion is taking a position 

contrary to an interpretation used by state officials since 

statehood. That prior, interpretation, which was never the 

subject of an Attorney General's opinion or memorandum, was 

that the leasing requirement applied only to lands where the 

state had previously sold the surface interest. Art IX, 

sec. 1, ch. 169, SLA 1959; 11 AAC 86.135(b).

Because this opinion has potential far-reaching 

consequences for state disposals of its mineral interests, 

and because it is at odds with the assumptions of many 

persons over the past 20 years, a proposed opinion was 

publically released in draft form on August 18, 1980. 

Additional research since that draft, and some of the com­

ments received, have resulted in alteration of soma of the 

conclusions in that draft -- pnmarly concerning the status 

of mineral locations and the ability of the state to close 

lands to mining upon receipt of tentative approval. The 

conclusion regarding the necessity for leasing 6(a) and (b'* 

lands, however, remains unchanged.

Tlie interpretation of 6(i), and its impact on the 

mining provision of the Alaska Constitution, Art.. VIII, sec. 

11, is intimately tied to historic federal mining practices



and other states’ enabling act land grants. Section 6(i) 

was copied from a provision of the School Lands Act, pres­

ently codified at 43 U.S.C. 870(b). As a result, the his­

tory of the School Lands Act, the various statehood bills, 

and Art. VIII, sec. 11 of the Alaska. Constitution is crucial 

to the resolution of the.questions raised and is presented 

in detail at the beginning of the opinion.

II. HISTORY OF MINING PROVISIONS IN ALASKA STATEHOOD ACT
AND ALASKA CONSTi-DTION

A. PRIOR FEF>*AT PRACTICE

Congref r, ' dthhe^i "mineral lands" from other state­

hood land grants so they could be managed under Che federal 

mining laws. */ The School Lands Act of 1927, 43 U.S.C.

870(b), was the direct result of extensive litigation 

caused by the problem of determining which lands were "min­

eral" in character. One question was the effect of a subsequent 

discovery of minerals in lands considered "non-mineral" rt 

the time of the original grant. A series of cases culminating 

in Wyoming v. United States, 255 U.S. 489 (1921), developed 

the rule that the only lands not conveyed were lands known 

to be mineral at the time equitable title vested in the state,

*/ See, United States v. Sweet, 245 U.S. 563 (1918). The 
only exception was the enabling legislation for Oklahoma, 
Oklahoma Enabling Act of June 16, 1916, 34 Stat. 257, 273, 
which included mineral lands within the grant, but mandated 
disposal of mineral lands by a statutory lease until a 
specified date.

- 5 -



and that subsequent discovery of minerals would not void the
r _V

original transfer. This ruling did not solve all problems; 

there were still disputes concerning whether the; lands were

known to contain minerals at the time of the triinsfer. Even

six years after Wyoming v. United States, there were

| hundreds of school sections now in contest
under proceedings brought by the Federal 
Government and hundreds more being pre­
pared for contest. Nor is the situation 
improving. It is, in fact, rapidly 
becoming worse, and the end is not in
sight, unless it be the end of the
states' school fund.

Report of Senate Committee on Public Lands and Surveys,

April 16, 1926, Senate Report No. 603, Sixty-ninth Congress,

first session, at page 5.

Mineral lands, as a rule, are excepted from 
these grants, and in case school-section 
lands are of known mineral character at the 
time the grant would otherwise become 
effective, such lands remain the property 
of Che United States. This has resulted in 
much vexious and costly litigation, as_ there 
is no statute of limitation which prevents 
inquiry at any time, either by way or 
Government proceedings or by private contest 
or protest, as to whetner or not the title 
to school-section land has vested in a State.

-6-



In the absence of some provision by which the 
known condition of the specified sections, at 
the time when the grant takes effect, can be 
ascertained and adjudicated, the title of the 
State must remain in doubt and be subject to 
attack. A case in point is that of 
United States v. Sweet (245 U.S. 563), wherein 
the State sold school-section land under a 
grant (act of July 16, 1894, 28 Stat. 107), 
which does not expressly exclude or include 
mineral lands. The land sold, however, was of 
known mineral character at the time the grant 
would otherwise have attached. The court 
denied the claim of title based on the transfer 
by the State.

Letter from Secretary of Interior to the Honorable Robert 

Stanfield, Chairman of Senate Committee on Public Lands and 

Surveys, January 5, 1926, quoted in Senate Report No. 603, 

supra, at page 12 (emphasis added).

Congress resolved the problem by granting mineral 

rights in numbered sections to the states. In granting the 

minerals t:o the states, however, Congress expressly provided 

that all of the minerals so granted must be reserved to the 

state and could only be disposed of by lease. The 1927 Act 

provided, in part:

The additional grant made by this 
section is upon the express condition 
that all sales, grants, deeds, or 
patents for any of tho lands so granted 
shall hereafter be subject: to and contain 
a reservation to the State of all coal 
and other minerals in the lands so sold, 
granted, deeded, or patented, together 
with the right to prospect for, mine,

- 7 -



and remove the same. The coal and other 
mineral deposits in such lands not 
heretofore disposed of by the State 
shall be subject to lease by the State 
as the State' legislature may direct, 
the proceeds and rentals and royalties 
therefrom to be utilized for the support 
of or in aid of the common or public 
schools: Provided, that any lands or
minerals hereafter disposed of contrary 
to the provisions of this section shall 
be forfeited to the United States by 
a.ppropriate proceedings instituted by • 
the Attorney'General for that purpose in 
the United States district court for the 
district in which the property or some 
part thereof is located.

The mineral reservation and leasing requirement in

this section were intended to apply to all lands transferred.

House Committee on Public Lands Report on S. 564, House

Report No. 1.761, 69th Congress, 2nd session (January 13,

1927). As the Secretary of Interior noted, in withdrawing

his opposition, to a previous form of the bill (Report of the

House Committee on Public Lands, December 9, 1926, House

Report No. 1517, 69th Congress, Second Session):

You will note that it grants to the 
States title to the minerals in school 
sections in place; that is, in the 
specific numbered sections in each 
township granted the States for the 
support of or in aid of common or public 
schools by Congress. The grant is on 
the express condition that the States 
shall not sell any minerals but shall 
lease the same, the proceeds to be 
utilized for the support or in aid of 
common or public schools, provision 
being made for forfeiture in the event 
conditions are violated.

House Report No. 1761, suijra, at 2 (emphasis added).



As the Committee reported, the bill required the

States

to reserve and to withhold unto themselves 
all minerals of whatsoever character, in 
any and all lands which they shall here­
after transfer or sell, giving to them, 
however, the right to lease the minerals 
in the lands and to utilize the proceeds 
received as rentals or royalties for the 
benefit of their common or public schools.

House Report No. 1761, supra, at 3 (emphasis added). One

of the primary reasons for this approach was to secure the

maximum amount of principal for state school funds:

It should, also, be borne in mind that 
only the interest from the funds which 
a State received from the sale, lease, 
or rental of these lands or the minerals 
therein can be expended, that is to say 
the principal can not be used. This 
for the reason that Congress saw fit in 
passing the enabling acts of the various 
States provided therein that the funds 
derived from the sale, lease or rental 
of these school lands should be invested 
to form a principal permanent fund the 
interest only of which might be used for 
the benefit of the common and public 
schools or other State institutions as 
the case may be. Thus, it will be noted 
that under this plan it is necessary for 
a State to accumulate a principal fund of 
some considerable amount in order to 
realize sufficient interest to be of 
benefit to its common-school system and



to result in the reduction of. taxation 
for school purposes. Having this in 
mind, your committee fully realizes the 
difficulties under which these States 
are forced to labor and therefore reached 
the conclusion that their cause was a 
meritorious one and the Congress could 
well afford to adopt a beneficent 
attitude toward them.in view of the end 
desired to be accomplished. It also 
prevents valuable mineral lands’ from 
falling "into the hands of third parties, 
the relay insuring the proper return and 
full measure or support to the particular 
institution to which theTands were 
granted"

Report of the Houst Committee of Public Lands, December 9, 

1926, House Report No. 1617, 69th Congress, Second Session 

(emphasis added).

Congress passed the 1927 Act in order to lay to 

rest disputes as to whether lands were known to be mineral 

at the time of transfer. The passage of the 1927 amendment 

still did not cure the problems. The Act of May 2, 1932, 

c. 57, § 1, 44 Stat. 1026 was a piece of cirative legislation 

designed to ratify prior, sta.te sales of mineral lands. But 

title disputes still occurred because a state received its 

land under two grants separated, by some \ ■'riod of time: the

original statehood grant (non-mineral lands) and the 1927 

grant cineral lands;.



The title disputes still arose because of transfers

of the original grant lands prior to 1927, either by the

United States to third parties, or by states to third parties

tinder the assumption that the lands were non-mineral in

character. The mineral or non-mineral character of the

lands determined whether the state or federal government

owned the land after the original statehood grant, cr whether

a state first had authority to transfer the land in 1927.

Therefore, m e  need to determine the character of lands was

not laid to rest. As a result, Congress passed legislation

providing for the issuance of patents to states. (Previously,

no patents were issued and title transferred solely under

the legislation). The enactment was the Act of June 21,

1934, c. 689, 48 Stat. 1185, codified as 43 U.S.C. 871(a)

*/, which provided for the issuance of patents as a mechanism

for clearing title and finally determining mineral character:

The Secretary of the Interior shall upon the
application by a State cause
patents to be issued to the numbered
school sections in place, granted for
the support of common schools by the
Act approved February 22, 1889 [25
Stat. 676] , by the Act approved

*/ Repealed effective October 21, 1976, Act October 21, 
1976, P.L. 94-579, § 705(a), 90 Stat. 2792.



January 25, 1927 (44 Stat. 1026)
[§§ 870, 871 of this title], and 
by any other* Act of Congress, that have 
been surveyed, or may hereafter be 
surveyed, and to which title hr , 
vested or may hereafter vest in 
the grantee States, and which have 
not been reconveyed to the United 
States or exchanged with the United 
States for other lands. Such patents 
shall shew the date when title 
vested in the State and the extent 
to which the lands are subject to 
prior conditions, limita :ions, 
easements, or rights, if .my. In 
all inquiries as to the character 
of the land for which patent is 
sought the fact shall be determined 
as of the date when the State's 
title attached.

(Brackets in original.)
4

The purpose and history of all of the school land acts and

amendments was a memorandum accompanying a letter from the

Secretary of the Interior to Senator Gerald P. Nye, Chairman

of the Senate Committee on Public Lands and Surveys:

S. 4674 proposes to authorize the Secretary of the 
Interior to issue patents to school sections 16 and 36, 
granted to the States by the act approved February 22, 
1889, by the act approved January 25, 1927 (44 Stat. 
1026), and by any other act of Congress, to which title 
has vested in. the grantee States, and which have not 
been reconveyed to the United States or exchanged with 
the United States for other lands.



The act approved February 22, 1889 (25 Stat. 676), 
provided for the admission into the Union of the States 
of North Dakota, South Dakota, Montana, and Washington, 
and provided for the grant to said ''tates of sections 
16 and 36 in each township for th'; use of schools.

Mineral lands, as a rule, were excepted from the 
original grants to the States of certain specified 
sections for the use of schools. By the act of 
January 25, 1927 (44 Stat. 1026), as amended by 
Public Law No. 110, approved May 2, 1932, these 
grants to the States of certain sections of land 
for school purposes were extended to embrace such 
sections that were of mineral character, with certain 
exceptions as therein provided.

There has been no provision of law whereby the States 
may be given evidence of title to such school section 
lands, either by United States Patent or other formal 
instrument of conveyance, the statute making the grant 
operating as a conveyance as well, with respect to lands 
of the character and status subject to the grant.

The need or legislation along the lines proposed by the 
bill under consideration•is manifest, in order to do 
away with the uncerta.nty of title in and to these 
school section lands. It might a; ~ .ar that the grant 
of mineral lands made by the act o~ January 25, 1927, 
woult' do away with this uncertainty of title to a great 
extent, but this is not the case, inasmuch as it is 
necessary to ascertain the character of the land at 
the date when title would otherwise attach, in order to 
know whether or not title vested in the State under the 
grant of nonmineral lat made by the _riginal granting 
act, or under the grant of mineral 1 ads made by the 
act of January 25, 1927.

The bill under consideration provide chat the patents 
issued shall show the date when title vested in the 
State, and the extent to which the lands are subject 
to prior conditions, limitations, easements, or rights,



Quoted in S. Rep. No. 1104, 72nd Cong. 2nd Sess. accompanying 

S. 4674 (January 21, 1933) at pp. 2-3. See also, S. Rep.

No. 903, 73rd Cong., 2nd Sess; H. Rep. No. 1796, 73rd Cong.,

2d Sess. (1933).

After. United Sta:es v.. Sweet, then, mineral lands 

were excluded from statehood grants unless they were expressly 

included by the grant or by later legislation. That later

legislation for lower-48 states occurred with the passage, of

the School Lands Act. That Act, as amended, provided that 

all conveyances of numbered sections in place for the support 

of public schools included mineral as well as non-mineral 

rands. Because of the later grant of the minerals in the 

lands to the states, however, subsequent amendments and the 

i. ̂■-•’.'ce of patents were required in ordc- to eliminate

remain-. t.'tlj disputes covered by transfers of land to

third parties between the original statehood grant and the 

19.17 Act.

In granting the mineral interest to the states, 

Congress required that the states observe certain conditions 

in administering these lands, generally: (1) that the states 

must reserve the mineral interest from any disposition of 

title to the lands, and (2) that the mineral deposits were 

to be leased with the income to be utilized for public 

school purposes.



B. MINING PROVISIONS IN 1950-1956 VERSIONS OF ALASKA
ENABLING ACTS vs.

The School Lands Act, however, would not have 

automatically applied to the then future state of Alaska.

The legislation expressly stated that it applied only to 

grants of numbered school sections in place. But the eventual 

6(a) and 6(b) grant was unprecedented not only in its size, 

but also in Alaska's right to select lands. All prior 

statehood grants had been "in place" grants consisting of 

specific numbered sections with indemnity selection rights 

which could be exercised only when the numbered sections 

were unavailable. In addition to some other land grants,

Alaska also received the right to select statehood lands -- a so- 

called "quantity grant" - out of the federal public dô v.in. 

Therefore the School Lands Act wculd not apply to ihe 6(a) 

and (b) grants. Also, the School Lands Act expressly xcluded 

"all lands in the Territory of Alaska." Therefore, the Alaska 

Statehooi Act land grants had to expressly convey mineral 

interests.

Ihe original proposal offering this unprecedented 

quantity grant al3'o contained an unusual provision for 

transfering the mineral interest to the state. Originally 

section 5(b), HB. 331, 81st Congress, Committee Print A,

Senate Committee on Interior and Insular Affairs, May 23,

1950) (presented by Senators Anderson and O'Mahoney), the



provision as reported out by the full committee (on June
«

29, 1950) read,

After five years from the Admission cf Alaska into 
the Union, the State, in addition to any other 
grants made in this section, shall be entitled to 
select not to' exceed twenty million acres from the 
vacant,unappropriated, and unreserved public lands 
in the State. Such selections shall be made in 
reasonably compact tracts: Provided, That nothing
herein contained shall affect any valid existing 
claim, location, or entry under the laws of the 
United States, whether for homestead, mineral, 
rightof-way, or. other purpose whatsoever, or shall 
affect the rights of any such owner, claimant, 
locator, or entryman to the full use and enjoyment 
of the land so occupied. Where the lands desired 
are unsurveyed at the time of selection, the 
Secretary of the Interior sfca1! survey the exterior 
boundaries of the area requested without any 
subdivision thereof and shall issue a patent for 
such selected area in terms of the exterior boundary 
survey. Such lands may be granted or sold by the 
State in tracts of not more than 640 acres for any 
purpose, but with a reservation to the State of a 
royalty of not more than 12 1/2 per centum on alT 
minerals produced therefrom. The lands granted to 
the State of Alaska pursuant to this subsection, 
the income therefrom and the proceeds thereof when 
said lands are sord, shall be held by said State 
as a public trust for the support of the public 
schools and other public educational institutions.

(Emphasis added.)

H.B. 331 passed the House on March 3, 1950 and was

reported to the Senate on June 29, 1950, but no further

action was taken. Identical language appeared in the next

congress in § 5(b) of S. 50, 82nd Congress (May 8, 1951").

S.50 was recommitted to committee on February 27, 1952, and

died.



Although similar to School Lands Act in that the 

proceeds were earmarked for school funds f the rest of the 

provision is unusual 7>oth in its allowance of - sales of 

mineral interests and in its mandating of some reserved 

royalty interest. This provision was added in the senate 

during executive session, and no official history of this 

language is available. */

In the 83rd Congress, however, the Senate Interior 

and Insular Affairs Committee adopted —  essentially verbatim 

the School Lands Act provision (now contained in 43 U.S.C.
v

870(b)) with a patent provision similar to the 1934 Act:

*/ The o; ly documentation available to our knowledge is an 
October 6, 1955, memorandum from Mrs. Margery Smith, Assistant 
Secretary to Delegate Bob Bartlett to Bob Bartlett, which • 
attempted to recreate this provision's history. This memo­
randum indicates that the genesis of the provision was 
Senator O'Mahoney's (one of its presenters) aversion to the 
idea that the surface owner of the land would have no control 
over the state's leasing of the mineral deposits.



The grants of mineral lands to •• 
the State of Alaska under subsection
(b) and (c) of this section are made 
upon the express condition that all 
sales, grants, deeds, or patents for 
any of the mineral lands so granted 
shall be subject to and contain a 
reservation to the State of all of the 
minerals in .the lands so sold, granted, 
deeded, or patented, together with the 
right to prospect for, mine-, and remove 
the same. Mineral deposits in such 
lands shall be subject to lease by the 
State as the State legislature may 
direct: Provided, That any lands or
minerals hereafter disposed of contrary 
to the provisions of this section shall 
be forfeited to the United States by 
appropriate proceedings instituted by 
the Attorney General for that purpose 
in the United States District Court 
for Alaska.. For the purposes of this Act 
the mineral character of lands granted 
to the State of Alaska shall be 
determined at the time patent issues 
and the patent shall be conclusive 
evidence thereof.

S. 50. 83rd Cong., 2nd Sess., reported as of February 24,

1954 as the substitute bill of the Senate Committee on

Interior and Insular Affairs, S. Rept. 1028 (emphasis

add»d). */

*/ In the following year (the first session of the 84th 
Congress), the statehood bill was reintroduced in the Senate, 
with the mineral alienation condition, as S. 49. Its counterpart 
in the Hcuse, H.R. 2535, also contained the new provision.
The 1954 provision contained an introductory sentence con­
cerning existing leases or contracts that was later deleted.



The committee report on S. 50 stated:

Subsection (k) provides that all grants 
made or confirmed under the act shall 
include mineral deposits. Thus, the 
fact that the lands desired by the State 
are known or believed to be valuable for 
minerals will not preclude the State 
from exercising its right of selection 
with respect to them under the several 
grants. However, in order to give an 
added measure of protection to the new 
State government. which inevitably will 
be inexperienced and untried, the 
committee amendment provides for certain 
restrictions upon the disposition by the 
State of mineral lands'which it may 
select under the 100-million acra grant 
provided in subsection (b) or the 
2,440,000-acre grant made in subsection
(c). The restrictions are that the 
State must retain title to all the 
minerals in these Lands, whenever any 
of them are sold or granted. The State 
may dispose of tfhe minerals in these 
lands only by lease in such manner as 
the State legislature may direct.
The Attorney General is authorized to 
take appropriate proceedings for for­
feiture of any of the lands granted to 
the State which are disposed of contrary 
to these restrictions. In making the 
above provision, the committee has 
followed the practice prevalent in a 
number of mining States -- a practice 
that has stood the test of time and 
experience. The language of the pro­
vision is adapted from se'ctTon 1 ot 
the act of January 25, 1927 (44~~Stat. 
1026), In which the b9th Congress made 
similar provision for the protection 
of mineral school lands. It_ should be 
noted, however, that the committee 
has limited the application of these 
restrictions to lands that are determined 
to be mineral~Tn character at the time 
they are patented to the State.

S. Rep. No. 1028, 81rd Cong. 2d Sess. (1954) (emphasis added).



The 1954 version basically transferred the system 

and restrictions of the School Lands system wholesale to the 

statehood act by combining the transfer of mineral interest 

and patent provisions.in one section. Unlike the 1950 and 

1952 provisions, this version.did. distinguish between mineral 

and non-mineral lands by limiting the restriction only to 

lands known to be mineral, at the time of patent. The patent 

itself was to be the conclusive evider^ ' of the nature of 

the lands.

This piovision survived intact, except for substitut­

ing "this subsection" for "this Act," to the 1955 session, 

when it was introduced as S. 50 and HR. 185.

The final sentence concerning issuance of patent 

to the lands, however, was deleted by the House. Report of 

the Committee on Interior and Insular Affairs, H. Rep. No.

88, 84th Cong., 1st Sess. 3 (1955) ("H. Rep. No. 88"). The 

reason for the deletion was because the Governor of Alaska 

and the Lands Commission did not want the mineral character 

of the land to be determined at the time of transfer:

HR. BARTLETT: On page 38, beginning on
line 20,- delete the remainder of the sub­
section following the period appearing 
after the word "Alaska."

That amendment is offered at the suggestion 
of the Governor of Alaska and the Land 
Commissioner (sic) of Alaska. They were some-



what apprehensi re. about the rapidity with 
which lands would move to the new State 
if the requirement remained in that the 
mineral character of all the land would 
have to be determined in advance. And 
the rights of the United States, the 
attorneys tell me, are adequately pro­
tected in the foregoing part of that 
^subsection.

THE CHAIRMAN. The amendment is to strike, 
on page 38, on line 20, the following 
sentence:

For the purposes of this subsection 
the mineral character of lands 
granted to the State of Alaska 
shall be determined at the time 
patent issues and the patent 
shall be conclusive evidence 
thereof.

Is it your view, Mr, Bartlett, that language 
is surplusage and is not necessary?

.MR. BARTLETT. I do not think it is surplus­
age, but I will agree with the Governor and 
Commissioner of Lands of Alaska (sic), that it 
had best be deleted.

THE CHAIRMAN. Is there any objection to the
amendment? If there Js no objection, the
amendment will be adopted and the language 
referred to will be striken and it is so 
ordered.

Hearings before the House Committee on Interior and Insular

Affairs on Hawaii-Alaska Statehood, 84th Cong., 1st Sess. 332

(Feb. 15, 1955) (emphasis added).

As a result the language restricting the application

of the leasing requirement to lands known to be mineral in



character at the time of patent was deleted. Consequently,

House Report 88 recognized that the leasing and mineral

reservation requirement attached to all 6(a) and (b) lands.

 ..  Subsection 6(j) [now 6 (i) ] provides that
all grants to the State under the act 
include mineral deposits and requires 
that all State conveyances of lands granted 
by sub-sections~5‘(a) and~S~(bT (selected 
lands) shall be subj ect to a "reservation 
in favor of the State of all minerals and 
the right to remove the same. Such 
mineral deposits can be leased by the 
State as Che legislature directs, but 
disposition of lands or minerals in 
any other manner will result in 
forfeiture of such lands or minerals 
to the United States.

H Rep. No. 88, supra. (emphasis added). The 6(i) language

remained unchanged through the passage of the Statehood Act.

On November 7, 1555, Herbert Slaughter, Chief,

Branch of Reference, Division of Legislation, Office of the

Solicitor, Department of the Interior, summarized the history

and purpose of the 6(i) provision for Delegate Bartlett

["Slaughter memorandum"]. He concluded:

These earlier proposals, it will be 
noted, differ in a number of respects 
from the restrictions contained in the 
bills now pending. In particular, the 
current -language e:coress3y call's- 
upon Alaska to adopt a mineral leering 
system, while the earlier versions 
permitted the mineral deposits to be 
disposed of along with the surface,

H



provided a royalty interest was 
reserved by the State. On the other 
hand, the current language does not 
attempt to prescribe maximum or minimum 
rates of royalty as did the earlier 
versions, but appears to leave the 
terms of leasing wholly to the 
discretion of the State legislature.
From a practical standpoint, this second 
difference may be more important than 
the first, since if the Alaska legislature 
is left, as H. P.. 2535 and S. 49 now 
intend to provide, wath the untrammelled 
right to frame its own mineral leasing 
laws, it car;., if it so chooses, 
establish priorities that will tend to 
keep the surface and mineral rights in the 
same hands and can, in general, fit the 
provisions of its mineral leasing system 
to whatever may be its concepts of the 
public interest. */

C. ALASKA CONSTITUTIONAL CONVENTION AND ARTICLE VIII 
SECTION 11 - 1955-1956.

In spite of the flexibility pointed out by Hr. 

Slaughter, the prospect of a mandatory leasing system for 

state-selected lands was vehemently opposed by the Alaska 

miners and others. The mining provision caused great concern 

among r.he delegates to the convention.

*/ Emphasis added. Hr. Slaughter's memorandum was appar­
ently made part of the record of the Constitutional Ccnvc.i- 
tion, and is now locate’, in the Legislative Reference Li­
brary files on the. constitutional convention in File 180/210 
"Constitutional Convention, Department of Interior - Hineral 
Lands Provision of Alaska Statehood Bill."



Committee members, as well as others who 
testified before the committee, were 
extremely concerned about these restric­
tions. Under Congressional laws then 
governing federal lands, patents to 
'mining claims (i.e. fee ownership) could 
be obtained upon proving a valid mineral 
discovery. While this practice would be 
continued on federal .lands in Alaska, 
the state could dispose of minerals 
by lease only. Host of' those interested 
in mining development objected to these 
limitations... Bartlett explained that 

• congressional policy has changed over 
recent decades and that chances of 
eliminating the alienation restriction 
from statehood enabling legislation were 
slight. This explanation, backed by 
other evidence provided the committee, 
led to the addition to the section on 
mineral leasing of a provision that:

Discovery and appropriation shall 
initiate a right, subject to further 
requirements of law, to psitent of 
mineral lands, if authorized by the 
State and not prohibited by Congress

In part, this provision was inserted in 
the hope that Congress might recede from 
its restriction. On the other hand, 
delegates who concurred in the policy 
limiting permanent disposal of minerals 
went along with the proposal because 
they assumed Congress would stand firm. 
Most also saw the provision as a demon- 

. stration to miners, who might otherwise 
object co the constitution, that any 
restrictions applicable to alienation of 
mineral lands were being imposed from 
outside and were not the convention's 
doing. */

*/ V. Fischer, Alaska's Constitutional Convention 
University of. Alaska Press, 1975, at 134.



The depth of feeling is indicated by the comments

of Delegate White in discussing a proposed constitutional 

provision which stated,

All provisions of the act admitting 
Alaska to the Union, which reserve, 
rights or powers to the United States, 
as well as those prescribing the 
terms and conditions of the grants 
of lands or other property made to 
Alaska, are consented to fully by the 
State of Alaska and its people.

In the course of the debate over this provision, 4 Alaska

Constitutional Convention Minutes ["ACCH"] 1955-1956 at

3050-3063, Mr. White observed:

Now in the current statehood enabling 
act there is a provision that the 
state must retain title to all its 
minerals. Those of us here may or may 
not like that provision. We may or may 
not agree that it is going to be there 
whether we like it or not. I will be 
the first one to agree that there 
appears to be very little chance of 
ever getting that changed, but I would 
also like to point out that, of all 
the matters contained in the enabling 
act, that is far and away the most 
unpopular among the people of Alaska 
and not necessarily just among the 
mining industry. It is unpopul~r 
among the homesteaders, the man in the 
street; and everyone I have talked 
to, and I think that for us to sit here 
and deliberately, in writing, accede to 
that and cut the ground out from under 
individual Alaskans or groups of 
Alaskans who hope to go to Congress 
and try and get that changed, would 
be folly of the highest order.

Id., at 3063.



the existing, constitutional provision, was dated December

12, 1955, and read as follows:

11 (Creation of Mineral Righ t s ) . Discovery and 
filing of application shall be prerequisite to the 
creation of a right in the minerals reserved to 
the State; except that prospecting permits giving 
exclusive right of exploration for specified 
periods and areas may be provided for in the ex- , 
plorations for oil, gas, coal, non-metalliferous 
metals customarily subject to exclusive exploration, 
and for the use of geophysical methods of prospect­
ing. Prior discovery and filing shall in any event 
give prior right to such minerals and to issuance of 
permits, licenses or leaseholds for exploration 
thereof. Continuance of such right shall depend 
upon the beneficial use.

A revised proposed Sec. 11 made the following changes

11. (Creation of Mineral Rights). Discovery and 
appropriation . . . and for the use of geophysical 
and geochemical methods of prospecting. Prior 
discovery and appropriation . . . licenses, lease­
holds or patents if authorized by Congress for 
the extraction thereof. . . . Patents for mineral 
r i g h t s , if generally authorized by the C o n g r e s s , 
shall be limited to those surface uses necessary 
to the extraction of mineral resources and until 
such time as the mineral deposits are exhausted.
Known deposits of minerals shall be subject to 
lease without recognition of preferential right 
of discovery.

The section as introduced on the floor of the 

Constitutional Convention dated December 16, 1955, read as 

follows:

11. (Creation of Mineral rights). Discovery and 
appropriation shall be the basis for establish­
ing a right in those minerals heretofore subject 
to location under the Federal Mining Laws and 
now reserved to the State. Prior discovery and 
filing shall give prior right to such minerals 
and to issuance of permits, licenses, leaseholds, 
or patents if authorized by the Congress, for the 
extraction thereof. Continuance of such right 
shall depend upon beneficial use as prescribed by 
laws .

The delegate proposal which formed the basis of



Prospecting permits giving exclusive right 
for exploration for specific periods and areas 
may be provided for exploration conducted for 
coal, oil, gas, oil shale, sodium, phosphate, 
potash, sulphur and other Mineral Leasing Act 
minerals and for the use of geophysical, geo­
chemical and similar methods of prospecting for 
all minerals. Issuance, type and terms of leases 
for coal, oil, gas, oil shale, sodium, phosphate, 
potash, sulphyr and other Mineral Leasing Act 
minerals shall be as provided 'by law.

Surface uses of the land shall be limited 
to those uses necessary to the extraction of the 
mineral deposits, and the continuance of such 
right shall depend upon beneficial use as pre­
scribed by law.

The commentary which accompanied the above proposal

explained the sections as follows:

Sec. 9. Sales and grants must have a reservation 
of minerals because of the Enabling Bill. "Such 
minerals", subject to lease in conformity with
H. R. 2535 of the 84th Congress.,

Sec. 11. This section recognizes the establish­
ment of mining rights as applied to a system of 
leaseholds or limited patents. "Appropriation 
involves both location and filing". Mineral 
Leasing Act is the exception to the above.
This is the reason for making exceptions of these 
non-metallic minerals and for the newer forms of 
geophysical and geochemical prospecting. Other­
wise, the right of an ordinary prospector to 
search for mineral deposits is fully recognized 
and he is recognized as having s. preferential 
right to the appropriate permit license or lease 
for the‘extraction of these mineral deposits.
Lands will be available for construction of 
mining works, disposition of waste and for 
timber necessary to mine constrxiction.

Section 9 is the present Art. VIII, Sec. 9, which provides

in part "All sales or grants shall contain such reservations

to the State of all resources as may be required by Congress

or the State . . .."



It was in this form that the proposal went to the
■

floor of the convention. In.discussing a related provision

concerning the issuance of prospecting permits (now Article

VIII, section 12), the foil'wing exchange occurred between

Mr. Barr and Mr.. Riley, chairman of the resource committee:

BARR: Mr. President, before that's submitted,
I would like to know —  since the mineral rights 
are reserved to the state, if a man stakes out a 
placer mine for gold, what kind of permit is he 
going to have for production? Wouldn't that be a 
.lease on gold? In that case you wouldn't want to 
put t h a t .amendment in there, you'd want to include 
all minerals.

RILEY: Well, minerals such as you speak of,
which are subject to discovery and location, are 
covered in the first portions of Section 13, where 
we have endeavored to retain all of the federal 
nomenclature as we know it now in the federal 
mining law.

BARR: Then he could get a patent on his claim,
then?

RILEY: He could if Congress will allow.

BARR: I see. Well, I didn't know, I thought
perhaps the state would want to give him a lease 
in a case like that. I have no objection then.

RILEY: In effect, it would probably amount to a
lease, or to a very limited patent.

Of course, the then current drafts of the enabling

act prevented patent from issuing, and the framers of the

state constitution could only hope that Congress would

change course. This intent to follow the historic federal

scheme of discovery, location and patent if Congress would

refrain from imposing a leasing system survived to the final

version of this constitutional provision, which provides:



I*

Section 11. Mineral Rights. Discovery and 
appropriation shall, be the basis for 
establishing a right in those minerals 
reserved to the State which, upon the date 
of ratification of this constitution 
by the people of Alaska, were subject to 
location under the federal mining laws.
Prior discovery, location, and filing, 
as prescribed by law, shall establish 
a prior r i g h t .to these minerals and also 
a prior right to permits, leases, and 
transferable licenses for their extraction. 
Continuation of these rights shall 
depend upon the performance of annual 
labor, or the payment of fees, rents or 
royalties, or upon other requirements as may 
be prescribed by law. Surface uses of land 
by a mineral claimant shall be limited to 
those necessary for the extraction or basic 
processing of the mineral deposits, or 
for both. Discovery and appropriation 
shall initiate a r i g h t , subj ect to 
further requirements of law, to patent o': 
mineral lands if authorized by the State and 
not prohibited by Congress. The provisions 
of this section shall apply to all 
other minerals reserved to the 
State which by law are declared subject 
Co appropriation.

D. ALASKA STATEHOOD ACT - 1957-1958 

With the constitution allowing flexibility to 

adopt the historic federal system, the focus shifted back to 

congress to change the congressionally imposed leasing 

requirement. Thrs attempt was lead by the Alaska Miners 

Association represented by Glen Franklin. Mr. Franklin's 

March 15, 1957, testimony before the House Sub-committee on 

Territorial and Insular Affairs is the only detailed dis­

cussion of the 6 (i) provisions in the official committee 

records.

2.a



Mr. Franklin began his testimony \Tith the miner's

opposition to the required leasing of mineral deposits in

all state iands:

Following is the statement of the Alaska 
Miners Association relative to mandatory 
leasing of mineral rights on all lands 
reserved to the n e w  State of Alaska.

* * * * *

We believe that the well-intended actions 
contained in the enabling legislation will 
have an adverse effect and that mandatory 
leasing of mineral rights by the new State 
of Alaska under the conditions imposed 
would irreparably damage the development 
of Alaska's mineral resources. As a 
result, it would for many years reduce 
tax receipts and other State revenue from 
the mineral industry.

* * * * *

We believe that the Legislature of the 
State of Alaska should be allowed to 
determine the disposition of the mineral 
rights on all State lands except those 
specifically reserved for schools. Thus 
they could offer additional incentive to 
encourage the settlement of State land 
and the development of its resources by 
making it available for maxi.num use 
consistent with the public interest.

We should like to point out that even 
vnder the present simple and time- 
honored system of discovery and location, 
the mineral industry in Alaska has 
declined, rather than advanced, in the 
last decade.

The several bills introduced to date in 
the 85th Congress have in common that 
Alaska is entitled to select, within 
25 years after admis-sion, 103,350,000 
acres of land.



All land so claimed shall have the 
mineral deposits reserved to the State 
and it shall be mandatory that the State 
lease the mineral rights; forfeiture of 
rights could result if disposed of 
contrary to the provisions in the bills.

Hearings before the House. Subcommittee on Territorial and 

Insular Affairs of the Committee on Interior and Insular 

Affairs on Stacehood for Alaska, 85th Cong.., 1st Sess., 216- 

217 (March 15, 1957) ("Hearings"). Mr. Franklin urged that 

" [d]isposition of mineral rights on state claimed lands 

should be left to the discretion of the State legislature in 

conformity with provisions concerning this subject in the 

State constitution." Hearings at 220.

At one point, the committee engaged in an exten­

sive discussion with Mr. Franklin concerning possible modi­

fications of the proposed section. The modification would 

distinguish between lands that were known or believed to be 

valuable for minerals and lands not believed to be valuable 

for minerals as a basis for deciding which lands had to be 

leased and which lands could be transferred by patent or 

allowed to be mined by claim-staking:

MR. ASPINALL. Now, do I understard 
that if Alaska is given statehood and 
lOO-p.’.us million acres of land or more 
or less are set aside for the use of 
the State, you wish the lands to be so 
transferred to the new State of Alaska, 
so that the State of Alaska can issue 
patents for mining claims rather than 
by leasing procedures as provided under 
the Leasing Act of 1920; is that correct?



MR. FRANKLIN. I should like the State 
of Alaska to be enabled or allowed t"* 
dispose of those lands or mineral 
rights under the form of leasing by' 
sale or other method, as long as 
adequate compensation has been received, 
but not relegated only to leasing.

Hearings at 2 2 1 . N

The Mineral Leasing Act. of 1920 had one procedure

for lands known or believed to be capable of containing

commercial quantities of minerals ("competitive leasing"),

and another procedure for other areas .("non-competitive

leasing"). */ The committee returned to this question

l a t e r :

MR. ABBOTT. But you then say or imply 
that you could outline a 50 million or 
60 million acre area in the new State 
of Alaska which would be known to be 
mineralized or prospectively valuable 
for minerals.

Is that not the effect of your state­
ment?

MR. FRANKLIN. Yes, sir.

MR. ABBOTT. And in a sense you are 
objecting to a mineral leasing provision 
alone, are you not?

MR. FRANKLIN. Yes; mandatory leasing alone.

*/ Fo oil and gas, the requirements differed depending 
on whether the lands covered a "known geologic structure 
of a producing oil and gas field."



MR. ABBOTT. Mandatory leasing. But you 
arc familiar with the history of both the 
mining law and th- Mineral Leasing Act of 
1920, and the differences?

It is true, is it not, that the mining law 
envisages and to this day provides for a 
patent system based on exploration, dis­
covery, and the posting of a location, 
compliance with the local recording l a w s , 
doing .annual assessment work, and there­
after going to.patent?

MR. FRANKLIN. Yes.

MR. ABBOTT. That prior tc 1920 on oil 
and gas lands cn the public domain there 
was a patent system. Is that correct?

MR. FRANKLIN. I am not familiar with oil 
and gas at all.

MR, ABBOTT. Well, I think the committee 
members will understand that tha.* was the 
history. With the enactment, of the 1920 
Mineral Leasing Act, Congress said that 
in areas within known geological structures 
producing oil and gas in paying quantities, 
and, as interpreted from language in the 
act, prospectively valuable, the United 
States agencies would be limited to issuing 
leases, not patents but leases.

MR. •T’ANKLT.N. This was on oil and gas?

MR. ABBOTT. That is on oil and g a s . But 
the mea; ure was "areas known to be_ valuable.11 
And h ere you have made the statement thatT O  
to 6u million acres are known to be valuable 
or prospectively valuable tor mineral develop­
m e n t ! Would you see any value’Tn the com­
mittee considering, in light of the provisions 
in the h i l l , what persuaded Congress to enact 
the 19'20 a c t , where the basis and measure w a s ; 
Are they known to be valuabfe tor minerals?
You yourselt have made the statement that 
these areas are known to be valuable for or 
are in any case prospectively valuable for 
minerals.



The ; revious enabling acts have done very much 
the same thing that is suggested here for 
Alaska, with the one possible exception to 
which you point, and that is your interpre­
tation that until the detailed survey was 
completed you would not achieve title. You 
are not saying that you could not achieve 
rights under or for entry prior to survey, 
are you? 1

MR. FRANKLIN. Yes. We contend that the 
claiming by the State will automatically 
eliminate any use of that land until the 
survey is made, because there is no clarifying 
language.

MR. ABBOTT. Well, how do you account, Mr.
Franklin,. for the fact that these lands have 
not been entered and located if they are known 
to be valuable for minerals? Aro you saying 
that it is known that these 50 or 60 million 
acres are known to be valuable for m i n e r a l s , 
and yet no one has gone out under the mining 
law and staked out a location and made a claim?

MR. FRANKLIN. I say that they have potential 
value. I intended that, whether I said it or 
not. But we are looking at this thing from 
the standpoint of a couple of hundred years 
at least. And what lies there under the soil 
is still yet to be discovered.

I personnally have great faith in the develop­
ment of Alaska's mining and mineral resources.

MR. ABBOTT. But Mr. Franklin, do you not
think that the people in your industry in 
Alaska and the people who would succeed to 
the position of or actually complement 
the position of the Bureau of Mines and 
Bureau of Land Management in Alaska today, 
would act just the way they do in the 1 1  
public land States of the West undet the 
oil and gas leasing provisions? A person 
comes into the controlling agency, the 
Bureau of Land Management, and says, "We



are filing an application on lands believed 
to be valuable by reason of seismic surveys, 
or in any case, geologic and geophysical 
prospecting.” And with the interest 
shown in those lands, the lands are classi­
fied by the Bureau of Land Management. Pretty 
much the same thing would, be done in Alaska 
if interest were expressed in a given area; 
would it not?

MR. FRANKLIN. Well, why not, let the 
decision as to how to dispose of those 
lands rest with the State legislature 
rather than qualifying the enabling 
legislation so.that they have no other 
choice.

1 feel quite sure that the land division, 
or whatever is ultimately set u p , will 
probably go along the lines of leasing.
But if, in their discretion, the State 
legislature should feel that it might be 
of more advantage to have some other 
system, why not let us do it that way?
Because we understand our local problems 
much better, I understand, chan they can 
be understood from here at this point, 
because we are looking ahead so far.

* * * * *

MR. ABBOTT. To boil it down, if Congress 
is going to put a provision in for disposal 
of these minerals, you believe that it 
should include provisions for patent or 
sale?

MR. FRANKLIN. Yes sir.

MR. ABBuTT. And do I read you position 
correctly that you would prefer that it be 
left to the State?

MR. FRANKLIN. Yes, sir.



MR. PXLLON. I wonder if the counsel could 
clear up one point for me. In the event 
that a claim were made by the State of 
Alaska to a territory of say 500 square 
miles, and we were awaiting the surveys to 
be mpde pending the turning over cf these 
lands to the State of Alaska, would the 
Federal Government be in a position at that 
time to grant the right to explore for 
m i n e r a l s , to work for m i n e r a l s , or would 
that claim automatically stop the Federal 
Government from further issuance of any 
mineral rights?

MR. ABBOTT. Well, I believe the language 
makes it clear, Mr. Pillon, thtt as of 
the date of selection -- and as I read the 
act there is no such thing as tentative 
selection or tentative segregation for 
possible selection; the n e w  State would 
either have to elect to select this 500 
square miles, or it would continue to be 
open as vacant, unappropriated, unreserved 
public domain to the Mineral Leasing Act 
entry and raining law entry. From the 
moment of selection, not unlike our 
present system, I  assume, that Alaska's 
laws will have provided for an entry 
system, a request tor classification, 
as it now stands under mineral leasing.

If M r . Franklin's recommendations were to 
be followed, then  I assume that if the 
selection had been m a d e , then as of the 
date of selection entry' could be made 
for patent or l e a s i n g , and provision 
might be made for b o t h ; that ii tne 
Territory determined that the area was 
not known to be valuable for minerals 
or the State,- T  should say -- chen pro­
vision would be made for the patent e n t r y , 
that is, entry looking to patent based 
upon HTscovery.



I f , how e v e r , the geological experts in 
the State government determined it to be 
prospectively valuable, it might well be 
that you would h a v V a  .aineral leasing 
approach, just as we do under the 1920 
Mineral Leasing Act.

MR. PILLON. Does that c'J. '.rify it? It 
does not to me, because it is too 
involved. I just cannot follow it.

Hearings at 223-226 (emphasis added).

Under Mr. Abbott's understanding of Mr. Franklin's proposed 

change, lands not classified or known as being valuable for 

minerals could go to patent; that suggestion was not followed. 

Mr. Franklin's efforts to delete the mandatory leasing 

requirements were in vain: 6 (i) remained unchanged.

Mr. Franklin was successful, however in making 

another suggestion. He advocated for the inclusion of an express 

provision allowing the state to dispose of lands prior to 

the issuance of patents. This further suggestion was part 

of the discussion quoted above. Earlier, Mr. Franklin 

suggested adding a provision, to the statehood act similar to 

that in the Alaska Mental Health Act, which would provide 

"Following the selection of lands' . . . but prior to the 

issuance of final patent, the territory shall be authorized 

to lease and to make conditional sales of such selected 

lands." Hearings at 225. Since patent would not issue 

until perimeter surveys were m a d e , and surveys in Alaska 

could take yea r s , the ability to acquire mining rights might 

be uncertain without an express provision giving the state 

authority to allowing mining prior to receipt of patent.

-0 .1 .



But in the final provision, the ability of the

state to conditionally lease mineral deposits was changed

from the time of selection to the time of tentative approval.

6 (3 ) n o w  reads, in pertinent part:

Following the. selection of lands 
by the state and the tentative approval 
of such, selection by the secretary 
or his designee, but prior to the 
issuance of final patent, the state 
is hereby authorized to execute con­
ditional leases and to m a k e .condi­
tional sales of such selected l a n d s .

When House Bill 7999 (the statehood bill) reached

the floor of the house, there was extensive debate on its

merits. Besides the concern about the ability of the state

to raise necessary revenues, there was apprehension that the

federal government was giving away valuable minerals to

the state and that the state would not responsibly deal

with its lands. For example, on May 27 , 1958, the following

exchange took place between Representative O'Neill of

Massachusetts and Representative O'Brien of New York:

Mr. O'NEILL . . . There is another group in the 
House that is not so benevolent as the first 
group. They want to give away only 101 million 
acres of land and the property which belongs to 
the people of the United States. The gentleman 
from Texas is rather miserly in his thoughts; he 
wants to give them only 2 1 million a c r e s .

If there is ever going to be another Yazoo land 
scandal, if we are going to make the biggest 
giveaway in the history of this Nation, let us 
start with only 21 million acres. Please, let us 
not go hogwild completely.



Personally I am in opposition c j the bill. I am 
going to vote against it regardless of what amendment 
is adopted because I honestly believe that the 
minerals up there, the fishing rights, the great 
forests up there belong to all the people of 
America. I do not think we have any right to 
delegate to a handful of people in a legislature 
in Alaska the authority to give away property that 
belongs to the people of America.

MR. O'BRIEN of New Ycrk. Mr. Chairman, will the 
gentleman yield?

Mr. O'NEILL. I yield.

Mr. O'BRIEN of New York. Is the gentleman aware 
that the State of Alaska would get only 400,000 
acres of all the tremendous forest lands up there, 
the rest being reserved by the United States?

Mr. O'NEILL. I have read the bill. I know that
it said that they have a period of 25 or 50 years 
in which to go in and pick out lots of 5,000 acres 
each'.

Mr. O'BRIEN of New York. Except the forests.

Mr. O'NEILL. The gentleman knows and I know that 
for the next 25 years those people who are up 
there after having made surveys are not going to 
take up the useless property. They are going to 
pick out the best property.

Mr. O'BRIEN of New \ork. Is the gentleman familiar 
■sith the Teapot Dome scandal when the leasing was 
done under the Federal Government and not the 
State government?

Mr. O'NEILL Certainly I am familiar with that.
But I think in writing a bill such as this and
knowing what happened in connection with Teapot 
Dome and the leasing up there and knowing about the 
Yazoo scandal and the leasing and the sales tade 
at that time the committee should have written 
some safeguards into a bill of this type.

Mr. O'BRIEN of New York. Does the gentleman k^ow 
that the State of Alaska may not sell a singlt 
foot of mir vral land but may only lease it?



Mr. O ’NEILL Yes, I have read the bill.

Congressional Record, Vol. 104, p. 9610 (May 27, 1958). See 

a l s o , Congressional Record, Vol. 104 at 9341, 9344-9345,

9361 (May 22, 1958) and id. at 9504 (May 26, 1958).

In response to criticisms of the bill, and parti­

cularly about including mineral deposits in the transfer of 

over 100 million acres of land, Delegate Bartlett addressed 

the House on May 26, 1958, Congressional Record, Vol. 104, 

at pp 9514-9516. In the course of these remarks he stated:

Now, let us turn to the proposition of 
mineral grants. H.R. 7999 proposes that 
the minerals as well as the* surface s’* uld 
be turned over to the State of Alaska 
Lae land transfers. From what has be 
said and written around here one might 
believe that chis is the crime of the cen­
tury. Let us have a look at this situation.
3vt deserves one. Alaska is not, as we all 
kno'* basically dependent upon agricul- 
tur This despite the fact that Govern­
ment experts who have surveyed its agri­
culture potentials estimate that 65,000 
square miles 41,600,000 acres— are suit­
able for crop production and for cultiva­
tion and in addition another 35,000 
square miles 22,400,000 acres--are suit­
able for grazing. Development of these 
lands will come. But, very frankly, I do 
not believe that the time will ever arrive 
when agriculture products from Alaska 
will be in direct competition with those 
from what are n o w  in the 48 States. ' F u r­
ther, I contend there is nothing wrong 
with that. This is all to the good. It 
serves to strengthen the economy of our 
whole Nation. The gentleman from New 
York (Mr. O'Brien) suggested in his 
opening speech that in a comparatively



few years after statehood Alaska will
have 10 million people. I hope he is right. \
In any case, Alaska will have many more 
people than it now has and will be raising 
much more of the food it consumes than 
it now does. But always, as I see it,, there 
will be a need for importation of food­
stuffs. They will be paid for by exporta­
tion of our natural resources, raw or re­
fined. And that will be mutually advan­
tageous.

Right now the fact is that the sub- |
surface values, generally speaking, are * |
more valuable than the surface values. |
Alaska has always been a mining cot,--.v.ry I
and there is a very strong possibility that 
the great mining booms of the past will 
fade into insignificance when matched 
against what we believe is the coming oil 
boom.

The situation now is that generally
speaking a citizen may go upon public \
domaiix land in Alaska--federally owned
land that is— and locate a mining claim j
to which he may, if he so desires, obtain
fee simple title. He might find the rich- jj
est gold mine in the world and become |
its absolute owner. And, parenthetical­
ly , as far as I am coneeme. 1 that is 
perfectly all right. It is in accordance 
with American free enterprise and own­
ership of property. Oil and gas lands 
may not, of course, be owned outright.
They may only be leased from the Fed­
eral Government under the Mineral 
Leasing Act of 1920. The Alaska state­
hood bill is much more stringent than
Federal laws. It provides that the State '
may never sell mineral rights. It may
only lease them7 This p -ovision was
inserted with the thought "and hope that
future citizens of the State of Alaska
would continue to derive benefits from
the utilization of these minerals through
a Leasing system. The people ot Alaska
are mindful ot the trust reposed in
the constitution for the state-to-be a
resource article which meets every test
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which. might be applied to it. Already 
their legislature has enacted what is 
n o w  chapter 184 Session Laws of Alaska,
19.57, legislation creating a Department 
of Lands and establishing the ground 
rules under which it will operate. I feel 
confident that any fair-minded persons 
devoted to the principles of conservation 
w i 1 1  applaud that law.

If it has not already been said it will 
be said, undoubtedly, that the policy of 
granting mineral rights to a n e w  State 
departs from tradition and from prece­
dent. It is true that most of the Western 
States were given the surface of the land 
only. But any such statement would not 
be literally t r u e . The Oklahoma E n­
abling Act was. so phrased as to give that 
State its minerals. The Republic was 
not shattered by what was done there 
and I for ore have never heard that 
Oklahoma is to be reprimanded and cas­
tigated for its management of these min­
erals instead of having them exclusively 
under the jurisdiction of Washington 
which I maintain is in contradiction to 
States rights.

There is another element which ought 
to be considered here. A material 
change in the attitude of the Congress 
toward the granting of mineral lands to 
the States came about in 1928 (sic). A  bill 
then enacted and signed into law pro­
vided in effect that all grants to the 
States oi numbered sections in place for 
the support of public schools should en­
compass sections mineral in character 
.qually with sections nonmineral. That 
represented more n o d a m  thinking on 
this subject and influenced, or so I b e­
lieve, the committees which over these 
many years have been considering A l a s­
ka statehood legislation.

at 9515 ( mphasis a d d e d ) .



The House passed H.R. 7999 on Hay 28, 1958, with 

the Senate approval coining on June 30, 1958. The Statehood 

Act, P.L. 85-508, 72 Stat. 339 became effective July 7,

1958, and with subsequent voter approval and Presidential 

declaration, Alaska became a state on January 3, 1959.

III. DISCUSSION OF LEGAL QUESTIONS RAISED

A. THE 6 (i) LEASING REQUIREMENT APPLIES TO ALL 

STATE-SELECTED (6 (a) AND (b)) LANDS

1. State officials were incorrect in believing 

the leasing requirement applied only when 

the state had sold or disposed of the surface 

interest.

After the passage of th~ Statehood Act, stato 

(then territorial) officials interpreted the leasing restric­

tions as applying only to lands where the surface interest 

had been disposed. On April 4, 1959, for example, Phil R. 

Holdsworth, then holdover territorial commissioner of mines 

and soon to become the state's first commissioner of natural 

resources, offered what was to become the state position.



Section 6 (i) of Public Law 508 entitled 
Mineral Land Grants makes the following state­
ment! "All grants made or confirmed under 
this Act shall include mineral deposits."
This section goes on to say that whenever the 
State of Alaska.sells, grants, deeds, or 
patents any of. the mineral lands so granted, 
conveyances will "....contain a reserva­
tion to to the State of all of the minerals 
in the lands so sold, granted, deeded, 
or patented, together with the right to 
prospect for, mine, and remove the same."
From this it can be seen that lands 
selected by the State and which are not 
conveyed to a second party may be considered 
State public domr-cin land. The present 
interpretation of Section 6 (i) of Public 
Law 508 infers chat the usual mining rights 
contingent upon discovery and appropriation 
will apply on State public domain lands the 
same as they presently apply on Federal 
public domain lands within Alaska. The major 
difference in the case of State lands is 
that the owner of an unpatsnted mining claim 
will not come to the State for a patent to 
that claim. Such action would compel the 
State to reserve the minerals in that land 
to the State or its lessee. Mineral deposits 
which have been reserved to the State in the 
conveyance of lands as described above 
"shall be subject to lease by the State as 
the State Legislature may direct." This 
concept closely parallels the policies of 
Public Law 167 which segregates the surface 
rights from subsurface mineral rights.

Presentation to the Fourth Anx. lal Mining, Mineral and

Petroleum Conference, Anchorage, Alaska, April 4, 1959.

This "inference" was included in the first Alaska

Lands Act, 1959 Alaska Session Laws, art. IX, ch. 169:



Section 1. Discovery and Appropriation 
Rights. Except as herein provided, all . 
minerals which are subject to location 
under the mining laws of the United 
States, and the mineral lands in which 
they are contained, shall, be subject to 
discovery, appropriation and location 
under the provisions of Sections 47-3-9 
through 47-3-93, ACLA 1949, as amended.
In the case of tide and submerged lands, 
and acquired lands known to contain 
such minerals, or lands which have been 
sold, granted, deeded, or patented reserv­
ing such minerals to Alaska, the right to 
mine and remove such minerals may be 
acquired only by lease on such terms 
and conditions as may be recommended 
by the Director and approved by the 
Commissioner.

This approach has been consistently adhered to 

since statehood, and is presently seen in the regulations - 

11 AAC 86.135(b)

We are of the opinion that, although longstanding, 

this interpretation of 6 (i) is incorrect. A  long standing 

contemporaneous state interpretation of a federal statute is 

of little weight */; here it is particularly suspect given 

the intense and adverse state feelings about the 6 (i) restrictions. 

Although the state officials recognised that they could not 

issue a patent that included the subsurface estate, rbey 

apparently attempted to restrict the application of the 

leasing language to as narrow an interpretation as possible. 

Although their goals may have been laudable, the attempt to 

retain the federal claim-staking system on state lands was 

precluded by 6 (i ) .

*/ See, generally, 2A Sutherland Statutory Construction, 
?th e d . , §49.00 at pp. 238. 238-249.



At no time prior to the passage of 6 (i) and the 

Statehood Act was this interpretation offered or discussed. 

On the contrary, as Mr. Franklin's testimony shows and as 

the committee reports state, the 6 (i) restriction was under­

stood as applying to all mineral lands.

The state officials' position rests upon distin­

guishing between a "patent" system and a "claim-staking" 

system; namely, that the 6 (i) restriction only applied to 

prevent-a patent from issuing to mineral lands, not to 

claim-staking. Congress, under this view, only intended 

leasing to apply to lands where the surface was held by 

others with permanent r i g h t s .

But this application of the 6 (i) restriction would 

result in a system practically identical to the federal 

"patent" system. Under the federal system, the only land 

open to claim-staking was unoccupied land, where no one else 

held superior rights. S e e , e . g ., R a n c h e r 1s Exploration 

and Development C o . v. Anaconda C o ., 248 F. S u p p . 708,714 

(D. Utah 1965). Even under the federal system, therefore 

claim-staking was restricted to areas where no one had a 

prior permanent surface i n t erest.

Second, merely preventing patent does little, 

both pratically and legally, to change the federal mining



scheme. The rights conveyed by discovery and location

PTve, for all practical purposes, rights identical to those

conveyed by patent. As the United States Supreme Court

stated:

The rule is established by innumerable 
decisions of this Coxirt, and of state and 
lower federal coarts, that when the loca­
tion of a mining claim is perfected under 
the law, it has the effect of a grant by 
the United States of the right of present
and exclusive possession. The claim is
property in the fullest sense of that term; 
and may be sold, transferred, mortgaged, 
and inherited without infringing any right 
or title of the United States. The right 
of the owner is taxable by the state; and 
is "real property" subject to the lien of a 
judgment recovered against the owner in a 
state or territorial court. Belk v. Meagher,
104 U.S. 279, 283; Manuel v. Wulff, 152 U.S.
505, 510-511; Elder v. Wood, 208 U. S. 226,
232; Bradford v. Morrison, 212 U.S. 389. The 
owner is not required to purchase the claim 
or secure patent from the United Sta t e s ; but 
so long as he complies with the provisions 
of the mining laws, his possessory ri g h t , 
for all practical purposes of ownership, is 
as good as though secured bv patent.

Wilber v. United States ex rel Kershnic, 208 U.S. 306, 316-317

(1930) (emphasis added).

But the purpose of the 6 (i) restriction was f.:o

impose significantly stricter controls over mineral disposal

than inder the federal scheme. As Delegate Bartlett stated

in the Congressional floor debate, "The Alaska statehood

bill is much more stringent than federal laws. It provides

that the State may never sell mineral rights. It may only

lease them" 104 Congressional Record at 9515 (May 26,

19 5 8 )



The purpose of the leasing system was to provide continuing
i

state coitrol of m i n e r a l s , to provide revenue for the state 

through rental or royalties, and to prevent minerals from 

being "given away" to third parties. A  loophole as large as 

the one offered by early state officials is antithetical to 

that p u r p o s e .

Therefore, we believe that the approach offered by 

state officials in 1959 was not contemplated by anyone prior 

to the passage of the Statehood Act. The history of the 

6 (i) provision, the School Lands Act, the committee reports, 

and the expressed purposes of the provisions lead us to the 

conclusion that the leasing requirement applies to all 

mineral lands, whether or not the state has previously 

disposed of the surface interest.



2. "Mineral lands" as used in 6 (i) means

all 6 (a) and (b) lands valuable for minerals,

no matter when the mineral character

may become known

In our opinion, a closer question is whether the

term "mineral lands" in 6 (i) restricts the leasing and

mineral reservation provisions to only certain, but not all,

6 (a) and 6 (b) lands. 6 (i) states in part:

All grants made or confirmed under this 
Act shall include mineral deposits.
The grants of mineral lands to the
State of Alaska under subsections (a)
and (b) of this section are made upon
the express condition that [the minerals
be reserved] . . . .  Mineral deposits
in such lands shall be subject tc> lease . . . .

Although state administrators never took this position, an

argument could Le made that the 6 (i) restriction applies

only to "mineral lands" as that term was applied by case law

to pre-1927 land transfers; namely, land which was knotTn or

expected to contain minerals at the time of transfer. If

this question was being answered for Federal/State transfers

in 1926, under the case law at that time, we would be of the

opinion that that interpretation of "mineral lands" would be

appropriate.

But in the context of the School Lands Act and the 

Statehood Act, we believe that the leasing requirement, and 

the requirement that minerals be reserved in any sale, 

applies to 6 (a) and 6 (b) lands whether or not they are known 

or believed to contain minerals at the time of their transfer 

to the state.

-49-



Under the case law applicable to statehood grants

enacted before the School Lands Act, "mineral lands" meant

lands that were known or believed to be valuable at the time

that the state had performed all actions required for it to

be entitled.to the statutory grant. This application is a

judicial rule foreclosing inquiry, and is based upon

congressional intent and the desire to avoid inequitable

and unforeseeable title disputes. The rule was explained in

W yoming v. United S t a t e s , supra;

[The grantees were not] at liberty 
to select lands wh i c h  were then known 
to contain minerals. Congress did not 
intend to grant any mines or mineral lands
. . . .  We say "lands then known to contain
mineral," for it cannot be that Congress 
intended that the grant should be rendered 
nugatory by any future discoveries of 
mineral. . . . The title was then to pass, 
and it would be an insult to the good 
faith of Congress to suppose that it 
did not intend that the title, when it 
passed, should pass abso l u t e l y , and ^ot 
contigently upon subsequent discoveries.
This is in accord with the general rule 
as co the transfer of title to the public 
lands of the United Stat In cases of 
homestead, preemption, c u  site 
e n t r i e s , the law exclude eral la n d s ,
but it was never doubce the title,
once passed, was free f. _ conditions
of subsequent discoverie.. mineral.

255 U.S.at 499. (Quoting from Shaw v. K e l l o g , 170 U.S.

312, 332-333 (1898)) The court went on to describe how this

general rule applied to state selections prior to the School

Lands Act.



The Land Department uniformly has 
ruled that the states acquire a vested 
right in all school sections in 
place which are not otherwise ap­
propriated, and not known to be 
mineral, at the time th.*y are identi­
fied. by the survey, --- or at the date
of the grant, where the survey pre­
cedes it, --- regardless of when the
matter becomes a subject of inquiry 
and decision, and that this right 
is not defeated or affected by a sub­
sequent mineral discovery.

255 U.S. at 500.

This rule prevents inquir into whether the land 

was known to be mineral in nature after a certain date. The 

purpose of this rule was to prevent the grantor from subse­

quently attempting to recover lands which were thought to be 

unconditionally transferred. It also was applied only where 

the land which was transferred was not known to be mineral 

in character at the time of the transfer.

But we question whether the rule is applicable 

where the transfer of title does not depend upon a distinction 

between mineral and non-mineral land, where the rule is not 

necessary in. order for title to be unaffected by subsequent 

discovery of minerals, and where the inquiry would be 

meaningless in terms of the question of ownership between the 

federal government and the state. Instead, the purpose of 

determining **he mineral nature of the land is entirely 

different under the 6 (i) provision --- it is to determine how

^«5f<
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the state m a y  deal with its resourcsa in a disposal of the 

property after title has passed from the federal government 

to the state. The purpose of the restriction was to promote 

state control over the mineral deposits, not to foreclose • 

state ownership.

In addition the rule was based, in part, on the 

rationale that Congress could not have intended that title 

be transferred upon the condition that there would be no 

subsequent discovery of minerals. But the School Lands Act 

and the 5 (i) grant, in part, were meant to eliminate the 

problems caused by distinguishing betweer lands known to be 

valuable for minerals and other lands. These problems were 

soived by granting the mineral interest to the states. There 

is no reason, and we do not believe that Congress intended, 

to apply the rule to restrictions on the state's subsequent 

handling of the land. To impose the rule would shift the 

very problem the legislation was intended to solve from the 

point of federal/state transfer to the state/third party 

transfer. For if the rule were to apply, then a third 

party's title would be challengable at any time on the basis 

that the land was known to be mineral at the cime of transfer 

from the federal government to the state.



We see no reason, and do not believe Congress • 

intended, to apply the rule restricting the application of 

the term "mineral lands" in a totally different context and 

in a manner that would create the very problems the legis­

lation that the parent of the 6 (i) provision (the School 

Land Act) was supposed to prevent. A similarly narrow 

application of the term "mineral lands" was deleted from 

earlier versions of the Statehood Act at the request of 

territorial officials (although for arguably different 

reason), and we are of the opinion that it should not be 

implied. */

*/ As was stated, we do believe that the question is close 
and that a legimate and reasonable argument can be made to 
the contrary. In fact, the state has argued the above 
definition of "mineral lands" in a prior case. See Brief of 
Appellant State of Alaska in State v. Lewis, Supreme Court 
No. 3039 at 40-46 (filed August 16, 1976). The Supreme 
Court did not reach the issue in its decision. State v.
L e w i s , 559 P . 2d 630 (Alaska 1977) appeal dismissed,' 432 
U.S. 901 (1977). In addition to the arguments presented 
therein, additional support can be gleaned from Senate 
Report 1163, 85th Congress, 1st session (August 29, 1957, 
p a g e '2) and one of the drafts of Art. VIII, sec. 11 of the 
Alaska constitution. And, the original 6 (i) draft also 
intended that a mineral/non-mineral distinction based upon 
known character at the time of transfer be applied.

But in reviewing the entire history, the expressed 
purposes of the legislation, and the purpose of the rule 
foreclosing inquiry into its known nature after transfer, we 
believe that the better view is the one explained in the 
text.



B. THE LEASING SYSTEM SET FORTH IN AS 38.05.185 
- 280 IS CONSTITUTIONAL AND APPLIES TO ALL 
6 (a) AND 6 (b) LANDS

Section 6 (i) left the choice of a leasing system 

to the state legislature. As Mr. Slaughter of the Depart­

ment of the Interior stated,

The Alaska legislature is left . . . 
with the untrammelled right to frame its 
own mineral leasing laws; it can, if it 
so chooses, establish priorities that will 
tend to keep the surface and mineral 
right in the same hands and can, in 
general, fit the provisions of its 
mineral leasing system to whatever may 
be its concept of the public interest.

Slaughter memorandum, s u p r a , at 10.

Acquisition and retention of mineral rights in 

Alaska lands are governed by the. Alaska Land Act at AS 

38.05.185 - 280. These statutes apply to rights in "locat­

able minerals", or, more specifically, "minerals which on 

January 3, 1959, were subject to location under the mining 

laws of the United States." These minerals include metal 

ores (gold, silver, and the like), and high-value non- 

metallic minerals such as asbestos, high purity limestones, 

building stone, magnesite, and silica sand. These are to be 

distinguished from what are traditionally termed "leasable 

minerals," which include oil, natural gas, oil shale, as­

phalt, bitumen, coal, phospate, sodium, potassium, and, by 

state statute, sulfur. Whether or not found on 6 (a) or 6 (b) 

1 a n d s , these "leasable" minerals can only be acquired by 

lease. AS 33.05.135-181.



For "locatable" minerals, the statutes set up trwo 

basic methods, to acquire the right to extract and sell the 

minerals, each of which applies to different categories of 

state lands... One method is the staking of a mining claim 

under AS 38.05,195. That statute provides for ..claim-staking 

on lands open to mineral.location and rights are acquired 

simply by a valid discovery, location, and filing.. Once a 

proper filing has been made, and so long as. there is compliance 

with the annual requirements of labor or improvements, the 

locator immediately gains "the exclusive right of possession 

and extraction of all minerals lying within the boundaries 

of his claim." AS 38.05.195.

Another method is to acquire a lease under 

AS 38.05.205. a valid mining claim on lands open to claim- 

staking must be converted to a lease, upon request of the 

locator. AS 38.05.205(c).. On lands which are not open to 

claim-staking, an applicant must still discover, locate and 

file. On these lands, however, a valid filing only "initiates 

prior rights." After the director is notified, he must send 

the locator an application for s. lease, which must then be 

filed- by the claimant within 90 d a y s . Only after executing 

the lease does the mineral lessee have "exclusive rights of



possession and extraction of all minerals . . . lying within

the boundaries of his lease." AS 38.05.205(a). But prior

to the issuance of a lease, "minerals may not be mined and

marketed or used . . . except for a limited amount necessary

for sampling or testing." AS 38.05.205(a). The law also provides for

certain terms and conditions to be included in a mineral

lease. AS 38.05.205.

The next question i s , to what lands do each of 

these methods apply. AS 38.05.185(a) states that "the 

director, with the approval of the commissioner, shall 

determine those lands from which mineral deposits may be 

mined only under lease and . . . those lands which shall be 

closed to mining." This authority must be read in conjunction 

with the strictures of 6 (i) of the Statehood Act: namely,

that mineral deposits in 6 (a) and 6 (b) lands may only be 

mined pursuant to a lease. Thus, for 6 (a) or 6 (b) lands, 

the director's only option is to allow mining by lease or to 

close those lands to mining.

The director's discretion under AS 38.05.185(a) is 

further lirited by AS 38.05.250, which provides that mineral 

depo^J.ts in tide or submerged lands may be prospected for by 

permit and extracted pursuant to a competitive or n o n­

competitive lease. Other lands, pursuant to AS 38.05.185(a;, 

may either be closed to mining, mined by lease only or mined



pursuant to a mineral, claim. * /

One other distinction between leases and claims is 

whether annual labor is required. For state land, it is 

only mining claims, and not.leases, which require annual 

labor for continued validity. Mineral leases, on the other 

hand, require only discovery, location, and filing to estab­

lish the prior right to the lease. AS 38.05.205. In fact, 

prior to a lease being issued, AS 38.05.205 would prevent 

extracting minerals.

AS 38.05.205(b), which provides that leasehold 

locations will accrue an annual rental of $2 0 0 , against 

which labor may be credited whether or.not the location 

is actually under lease, does not indicate to the contrary.

We believe that this section contemplates payment being due

upon award of the lease, and that a claimant need not make

payment or do any work until issuance of the lease. In

part, the scheme set ip by AS 38.05.205(a) compels this

result. After a location has been recorded (thus perfecting , << {

* / Provisions of other statutes dealing with particular 
categories of non 6 (a) and (b) lands must also be consulted.
E.g., AS 38.05.030(a) concerning leasing of university 
lands.
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the prior right to a lea s e ) , the potential lessee has only 

90 days in whi c h  to file his lease application with the , 

director after receiving the application from the depart­

ment Tlius the only source of delay during which a yearly 

rental would be due would be the time taken by the depart­

ment in identifying the l o c ation, determining the correct­

ness of the filing, determining if the lands were open to 

leasing, and complying with applicable notice requirements. 

Until the depar 4*mant. responded, the locator would have no 

justification for assuming, he had any claim or lease upon 

which he could prudently make improvements. Therefore, an 

initially valid location is sufficient to vesi: a locator 

with a prior right to a mining lease without performance of 

annual labor.

In summary, under existing law the only means by 

which a mining lease may be acquired is by discovery, loca.- 

tion, and filing under.either state (AS 38) or federal (AS 

27) procedures. A  discovery and appropriation automatically 

leads to the issuance of a mining lease. This approach 

forecloses competitive leasing. This scheme is similar to 

the mandatory leasing systems of a number of Western States. 

Ej*. Arizona, (ARS § 27-231 •• 238); Colorado, (Colorado 

Revised Statutes Annotated, §36-1-140); and Oregon, (ORS § 

273-551, 517.420). We are also of the opinion that n o n­

competitive leasing is constitutionally preferred in Alaska.
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Article VIII, section 11 of the Alaska Constitution

provides that

Discovery and appropriation shall be 
the basis for establishing a right 
in . . . [locatable minerals]. Prior 
discovery, location., and filing as pre­
scribed by law, shall establish, a prior 
right to these minerals and also a 
prior right to . . . leases.

Although there may be some instances where competitive

leasing may be allowable, such as when a mining lease is

forfeited or returned to the state, the language Article VIII

section 11 indicates that non-competitive leasing of valuable

minerals is at least constitutionally preferred, if not

required. Since there is no statutory authorization for

competitive leasing of locatable minerals, however, we do

not need to decide that question at this time.

C CLAIMS LOCATED AFTER STATE SELECTION BUT
PRIOR TO TENTATIVE APPROVAL WILL BE VALID UNDER 
STATE LAW ONLY UFON THE STATE RECEIVING TENT­
ATIVE APPROVAL AND SUBJECT TO PATENT OR CLASSI­
FICATION OF THE LANDS.

One problem that has arisen since statehood is 

based on the delay between state selection and tentative

approval Under 6(g), as previously mentioned, the state



does not have authority, to grant or validate mining rights

until the state receives tentative, approval. Therefore,

until the state receives tentative approval, mining

operations on these lands are governed by federal law.

A  claim located under federal law prior to state

selection is unaffected lay the state selection. The first

proviso, in both 6(a) and 6(b) states:

That nothing herein contained shall affect 
any valid existing claim, location, or 
entry under the laws of the United S t a t e s . 
whether for homestead, mineral, right- 
of-way, or other purpose whatsoever, or 
shall affect the rights of any such owner, 
claimant, locator, or entryman to the 
full use and enjoyment of the lands so 
occupied.

On the other hand, federal law prevents a valid location

under federal mining law after state-selection by providing

that state selectic , Segregates the land from mineral entry.

The applicable federal regulation provides:

Lands desired by the State under the 
regulations of this part will be segre­
gated from all appropriations based 
upon application or settlement and 
location, including locations under 
the inining~iaws , when the State fifes 
its application for selection in the 
proper office properly describing the 
l a n d s .

43 CFR 2627.4(b) (emphasis added).



Therefore, locations made between state selection and tenta­

tive approval are in a legal no-man’s land: they are ineffec-
i

tive under federal law and, until the state receives tentative

approval, they are outside the reach of state law.

Recognizing this problem, the state legislature

passed an act which provided for recognization of a location

made between state selection and tentative approval at the

time the state received tentative approval. Section 11

chapter 123, SLA 1961 provided:

Locations made on lands which have been 
selected from federal lands and which 
were made in accordance with this article 
will constitute valid mining claims, mining 
leasehold locations, or prospecting site 
locations at the time Alaska receives ten­
tative approval of its selection. Such 
locations shall be subject to the provisions 
of said tentative approval and to land 
classification by :he state after such 
tentat-./e approval. Extraction of min­
erals prior to classification of the 
land and receipt of patent', by the State 
shall be at the risk of the locator.

With subsequent amendments, discussed later, this section is

now AS 38.05.275.

James A. Williams, Director of the Alaska State

Division of Mines and Minerals, summarized the scheme in a

presentation before the Northwest Mining Association Convention,

Spokane, Washington, Dec. 1-2, 1961:

Locations made on lands selected by the 
State but prior to the time the State 
receives tentative approval of the selection
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from BLM are made at the locator's risk.
When the State receives tentative approval 
of its land selection, the locations will 
become valid and the State may issue 
conditional mining leases, subject to 
conditions of the tentative approval and 
Hand classification by the State. These 
rights will be lost, or partly lost, in 
the event the State does not eventually 
receive title or patent to all or part of 
the lands. A  claim holder on Federal 
public domain cannot lose his mineral rights 
through State land selection, because the State 
cannot select land included within valid 
mining clai m s .

Similar statements, particularly emphasizing that locations 

made between selection and tentative approval are at the 

locator's risk, have consistently appeared in mining hand­

books issued by the state.

Section 11, chapter 163, SLA 1961 was extensively 

amended in 1966. Section 3, ch. 96, SLA 1966 provided,

Mining locations made on state lands, including 
shoreland.3, tidelands or submerged lands, or 
state selected lands, under secs. 185 -280 of 
this chapter or in the manner described in 
AS 27.10.010 -27.10.2^-0 acquire for the 
locator mining rights under secs. 185 - 280 
of this chapter, subject to existing 
claims and. to any denial of or restriction 
in the tentative approval of i. tate selection 
or. the patent of the lands to the state.
If shorelands, tidelancis or submerged lands 
are include, i in a mining location or within 
the projected boundaries of a mining loca­
tion made in accordance with this section, 
the locator is required to file a certifi­
cate of location with the division of lands



within 90 days following the date i f  
posting the notice of location, in ad­
dition to filing a certificate of loca­
tion as required by Sec. 195 of this 
chapter. The certificate of location 
must identify the position of the m i n­
ing location in the system of rectan­
gular or protracted, surveys.

The purpose of this provision was. to extend state 

recognition of claims to claims located under either the 

federal or state procedures. In a letter to the chairman of 

the House Resources Committee, Charles F. Herbert, then Deputy 

Commissioner of the Department of Natural Resources, stated;

In Section 3, we ask the Legislature 
to meet the problem of acquiring State 
mining rights to State tidelands and sub­
merged lands that form fractional parts 
of mining claims staked on adjoining Fed­
eral lands. Where a coast line is highly 
irregular and many indentations and tidal 
basins exist, it is often, most difficult 
to trace out th.e boundaries between the 
Federal lands and the State lands. If this 
difficulty is not corrected, there could 
be unending litigation over fractional claims 
and technically illegal staking.

Section 3 would also protect the 
prospector who is not aware if the land 
he stakes is owned by the Federal or State 
government and w7ould also permit him to 
stake a Federal claim that might include 
navigable waters, which, of course, are 
state-owned.

This letter was printed in the House Journal at the

request of the committee. 1966 House Journal at 691-692



(March 23, 1966). These provisions are the current A£>. 

38.05.275. Therefore the state-must recognize a L>*iia if it 

is staked either in accordance w i t h  the procedure for either 

ff eral lands under AS 27 or for state lands under AS 

38.05.185.

But the 1966 a m e n d m e n t , with its extensive reword­

ing, raised another question. The previous legislation 

recognized the validity.of a location at tentative approval, 

w i t h  the phrase "subject to the provisions of said tentative 

approval and to land cl̂ .., -ification by the state after such 

tentative a p p raisal." The 19t>^ '»mendmeut dropped the 

emphasized language.

Although an argument could be made to the contrary, 

this deletion does not prevent the stare from closing any 

lands to mining upon receipt of tentative approval. First, 

the same amendment that deleted the above language added the 

provision that a location would only "acquire for the 

locator mining rights under secs. 185-280 of this chapter .

. . ." Therefore, by that addition a locator's rights were 

subject to the provisions of AS 38.05.185 that:

The director, with the approval of 
the commissioner, shall determine 
. . . those lands which shall be 
closed to mining.

£ /i —



By adding the language subjecting the locator's rights to AS 

38.05.185-280, the legislature retained the authority of the
l

Department of Natural Resources to close lands to mining.

Second, we can find no indication of legislative 

intent to achieve a different result. The only expression 

of intent is contained in the Herbert letter quoted earlier. 

That letter gives no indication of any intention to take the • 

larger step of eliminating the ability of the state to close 

lands to mining once i.t received tentative approval and land 

management authority.

Third, there was no effort to change the. present 

11 AAC 86.115, which states:

(a) Locations made on lands selected
by the state prior to the state's receipt 
of tentative approval for the selection 
are made at the locator's risk.
(b) If such locations are made in accordance 
with this chapter, they constitute valid 
mining claims, leasehold locations, or 
prospecting sites upon receipt by the 
state of tentative approval for the 
selection from the federal government, 
subject, however, to the provisions of
the tentative approval and to land classi­
fication by the State.

This regulation has been in effect since at least 1967.

Consequently, contemporaneous administrative practice

supports the interpretation allowing closing of lands to

mining after receipt of tentative approval. See, generally,

2A Sutherland Statutory Construction, 4th e d . , §49, at 228-267.
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Therefore, it is our opinion the state may close 

lands to mining upon receipt of tentative approval, even if 

there are existing locations made after state selection but 

prior- to tentative approval. */

D. PUBLIC NOTICE UNDER AS 38.05.305 AND AS 38.05.345 
IS REQUIRED PRIOR TO ISSUING'A MINING LEASE.

A f:Lnal question concerns the public notice required

prior to granting a mineral lease to a locator, and the

tim ing of that: notice. Article VIII, section 10, provides

that:

No disposals or leases of state lands, 
or interest therein, shall be made 
without prior public notice and other 
safeguards of the public interest 
as may be prescribed by law.

*/ In addition, the Department of Natural Resources,
with the approval of this department, has previously taken 
this position in an administrative decision dated December 
10, 1973 concerning "Clarence Hershberg, 723 W. 6th Avenue, 
A n c h o r a g e , Alaska Rainy day N o . 1, Rainy day N o . 2, Rainy 
day No. 3, Jackson No. 1, Alxison No. 1, Placer mining 
claims." There the department specifically rejected the 
claim that the state could not close land to mining upon 
receipt of tentative approval if a location had been made 
after state selection but prior to tentative approval. In 
memoranda dated January 17, 1974, April 12, 197'+, May 1,
1974, and May 28,. 1974, this office concurred la chat decision.



This provision by its terms applies to the leasing of a 

mineral interest in state land. The problem is in identi­

fying the moment the state disposes of its mineral interest.

Even though a valid location in an area open to 

mining automatically leads to a mining lease, we do not 

believe that disposal of the., mineral interest within the 

meaning of article VIII, section 10 occurs prior to the 

issuance of a mining lease. The primary reason for this 

conclusion is the existence of article VIII, section 11, and 

the attempt of the delegates to the convention to allow 

following federal mining law to the extent permitted by the 

terms of 6(i). See, e . g . , 4 Alaska Constitutional Convention js

1955-56 Minutes at 2452. Discovery and appropriation is 

complete upon filing of the notice with the state under both 

federal and state law. Prior to the filing, the act of
I

location and discovery is unknowa'c'e to the state. Thus 

there could be no "prior public notice" under action 10 if 

discovery and appropriation gave the miner an immediate

right to produce and sell the mineral. But under the fed- *

eral system, discovery and appropriation, without more, did 

give the miner an "immediate right to mine and sell minerals.

The delegates clearly intended that this result could occur 

if the Statehood Act permitted.
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As a result, the interest acquired by discovery

and appropriation, even'if it gives an automatic right to

eventual ownership of a mineral, is not a disposal under

article VIII, section. 10.. Rather, notice prior to the

issuance of the mining lease is the constitutional notice

required by article VIII, section 10.

Pursuant to this mandate, the legislature has

enacted two applicable statutes: AS 38.05.305 and AS

38.05.345. AS 38.05.305 states in full:

(a) No land or interest in land 
within the boundaries or within 
six linear miles of the boundaries 
of a general law, home rule or unified 
municipalityr as defined under AS 29, may 
be classified, reclassified,, sold or leased, 
or otherwise disposed of, including the 
renewal of a ]ease entered into after 
September 22, j.976, unless the following 
procedures have been complied with:

(1) A  notice of the proposed action shall be 
sent to Che governing body of 
each municipality a boundary of which is 
within six linear miles of the land in- 
volved.

£2) The notice shall be sent at the earliest 
practicable t l ae but no less 
than 30 days before the proposed 
action. "

(3) The notice must contain a state­
ment of the proposed action, identi­
fying the land involved and the action 
proposed in sufficient detail to fairly 
inform the recipient of the nature of 
the proposed action. If the land is not 
surveyed, a legal description need not* 
be used; but the land must be described 
in sufficient detail to allow the re­
cipient to understand its approximate

-63-
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size, number of tracts involved, and lo­
cation. T h e  notice must also contain a 
statement to the effect that the munici­
pality is invited to comment on the pro­
posed action and that, upon the request 
of' the governing body, chief. executive 
officer, or planning-agency, the division 
will consult with the municipal officials 
on the proposed action. Any request by a 
municipality for consultation must include 
the.name of the municipal official to be 
consulted and be sent no later.than 15 
days after receipt of the notice by the 
municipality, and the notice must con­
tain a statement to this effect and name 
the official and address, to which the 
municipality's request should be sent.

(4) In consulting with t h e m u n i c i p a l  
officials, the proposed action and the 
authority under which it is to be taken 
shall be explained and the reason for the 
proposed action.shall be given. A  public 
hearing need not be held, but the munici­
pal officials may hold a public hearing or 
otherwise allow public participation and 
comment.. A- hearing held under this 
paragraph shall be attended by the com­
missioner of natural resources or his 
designee.

(5) A municipality having a right to 
notice or consultation under this section 
m a y  appeal to the superior court and have 
set aside any action taken which does not 
conform to this section. A municipality 
incorporated or established less than 30 
days before the action is taken has no 
right to"notice or consultation under 
this section.

(b) No land or interest in land outside 
the boundaries of a general law, home rule, 
or unified municipality, as defined ’jnder 
AS 29, may be classified, reclassified, 
sold or leased, or otherwise disposed of,



including the renewal of a lease entered 
into after September 22, 1976, unless a 
notice of the proposed action as required 

! by (a) (3) of this section is (1) given to 
the regional corporation organized under 
the Alaska Native Claims Settlement Act 
(85 Stat. 683, 43 U.S.J. secs. 1601-1626), 
within, the boundaries of which the land 
is located; (2) given to the village 
corporation organized under the Alaska 
Native Claims Settlement Act which owns 
land or has selected federal land which 
is in the vicinity of the state land to 
be disposed of; and (3) posted in three 
public places in a community with 25 or 
more permanent residents located in the 
vicinity of the state land to be disposed 
of. The president of the affected regional 
corporation or his designee has the sam e 
rights of notice, consultation, heering and 
appeal as those provided for in (a)(2)-(5) 
of this section.

(c) When notice is given under (b) of . 
this section, the requirements of § 345 of 
this chapter relating to notice apply in 
addition to any other applicable notice re­
quirements. If requested, the director 
shall hold a hearing within the affected 
area under (b) of this’ section. No action 
proposed by the director which is subject
to the notice requirement specified in (b) •
of this section is final until at least 30 
days after the date the notice was published.

(d) Before a n y  sale, lease under AS 38.05.070- 
38.05.105, or other disposal of state land in 
the unorganized borough, the commissioner shall 
consider the effect of the disposal and the 
effect "of the estimated population density that 
would result from the disposal upon existing 
traditional uses by residents in the vicinity 
of the land to be disposed of. The commis­
sioner shall consider any potential conflicts 
with the traditional uses of the land which



could result, from the sale, lease or dis­
posal and,, if he finds it necessary, he shall 
develop s. plan to resolve or mitigate the 
conflicts in a manner consistent with the 
public incerest and the. provisions of this 
chapter.

By their terms, the requirements of 305(a), (b), (c), and

(d) apply to mineral leases. See. Moore v. State, 553 P.2d

8, 26-27 n. 37 Alaska 1976. A  more difficult question is

the applicability of AS. 38.05.345, which provides:

Notices. (a) Public notice of a sale, 
lease or other- disposal of land or in­
terest in it shall be substantially as 
follows.

(b) Notice shall be published once a
wet'k for four consecutive weeks preceding 
the time of sale stated in the notice, in 
newspapers of general circulation in the 
state and. by the electronic media covering 
the region of the state in which the land 
is located. If there is no newspaper of 
general circulation in the vicinity of the 
land offered for sale, notices shall be 
posted not later than four weeks before the 
public auction is to be held in three 
public places near the land to be sold or 
leased. The public auction shall be held 
not less than 45 days after publication of 
the first notice and not more than five 
weeks following the last appearance of the 
published notice.

(c) [deleted]

(d) Where the land involved is adjacent to 
a body of water or waterway which the de­
partment has not previously determined to be 
navigable or public, or not navigable or 
public, the notice shall state that such a 
determination is to be m a d e .
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(e) The director, shall publish a public 
notice of each disposal of state land under 
the procedures .specified in AS 38.05.057 
and AS 38.08 in newspapers of general circu­
lation in.the state and by the electronic 
media covering the region of the state in 
which the land is located. The notice shall 
be published once each week for four con­
secutive weeks before the beginning date o f • 
a n  application period.

(f) If there is no newspaper of general 
circulation in the general vicinity of land 
offered for disposal, notices required by (e) 
of this section shall be posted not later 
than four weeks before the land is offered in 
three public places near the land.

(g) A  notice under this section shall 
contain

(1) a description of the land sufficient 
for identification by the public;

(2) the date of the auction or the be­
ginning of the application period;

(3) a statement that a purchaser of 
state land offered is responsible for the 
construction of access roads and capital 
improvements that may be required by an 
authority having platting authority; and

(4) the location and address of places 
where the public may obtain information 
concerning the land offered for disposal.

While subsection (a) states that the procedures

apply to "all disposals," each of the remaining subsections

is clearly intended to operate in situations where the land

is offered for auction, 'b) and (g), lottery, (e) and (g),
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or other competitive public offerings initiated by the state

(f). But the statutory leasing system under AS 38.05.205 is 

not initiated by the state; in fact, if.the land is open to 

mineral discovery, the state has no discretion as to whom it 

may offer a lease.

Despite this difference;"it is our opinion that 

the provisions of section 345(a) apply; namely,'that a 

disposal under sections 185-280 must "substantially" comply 

with the procedures in section 345. Therefore, the publishing 

• requirements of (b) must be followed to the extent they 

apply even though no auction is contemplated*

. Although Section 345(b) appears to apply to 

mineral leases, sections (e) and (f) do not. Subsection (f) 

applies only if subsection (e) applies, and subsection (e) 

applies to lottery and homesite disposals under AS 38.05.057 

i and AS 38.08. Similarly, it also appears that subsection

(d), which requires a statement in the notice of determi­

nations for adjacent navigable or public waters, would apply 

to disposals of the surface estate, not to subsurface 

interests. Similarly, sections (g)(2) and (3) also do not 

appear to apply. .

If the proposed lease is within the boundaries, or 

within six miles of the boundaries, of a genaral-law, home- 

rule, or unified municipality, the requirements of AS 38.- 

05.305(a)(1)-(5) must be followed; for other land, the 

requirements of section 305(b) apply, which track the require­

ment? of (a)(2)-(5). In addition, the commissioner. must



consider the matters set forth in. AS 38.05.305(d) w h e n  the 

leasehold is in an unorganized borough.

IV CONCLUSION

Therefore, for the reasons stated in this opinion, 

we conclude that

1. . the state may not issue a patent to mineral interests 

in 6(a) or 6(b) lands;

2. the state may only dispose of mineral deposits in

6(a) and 6(b) lands, by lease;

3. the constitutionally preferred method is n o n­

competitive leasing based on discovery and location;

4. the annual labor requirements do not apply to

locations leading to a lease;

5. a location is valid if it follows- either the

federrl, AS 27, or state,. AS 38.05.185 - 280, procedures;

6. a location made after selection but prior to 

tentative approval is outside state law and at the locator's 

risk;

7. a location made after state selection but before 

tentative approval wiJI be recognized by the state upon 

receipt of tentative approval, subject to: (1) conditions of 

tentative approval, (2) eventual receipt, of patent, and (3)

possible closure of the. lands to mining upon receipt of

tentative a p p r o v a l ; and

8. public notice under AS 38.05.305 and AS 38.05.345 

must be given prior to issuing a mineral lease.
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