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F e b r u a r y  12, 1981

The H o n o r a b l e  Bettye Fahren k a m p  
Chairman, Senate R e s o urces C ommittee 
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

V
POUCH K - STA PE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (9071 465-3600

Re: SB 7, "Act r e l a t i n g  to
accretion, reliction, and 
erosion; and p r o v i d i n g  for 
an eff ective date"

Dear Senator Fahre n k a m p

This l etter is in r e s ponse to your i n q uiry of J a n u a r y  27, 
1981, in w h i c h  y o u  r e q u e s t e d  our comments on SB 7, "An Act 
r e l a t i n g  to accretion, reliction, and erosion; and p r o v i d i n g  
for an effective date." The apparent intent u n d e r l y i n g  the 
p r o p o s e d  l e g i s l a t i o n  is to codify the common law rules 
re l a t i n g  to accretion, r e l i c t i o n  and erosion. At the p r e s e n t  
time, the vast m a j o r i t y  of states have not  c o d i f i e d  the 
c o mmo n law rules in this regard, p r i m a r i l y  (we assume) 
b e c a u s e  a s i gn ificant b o d y  of case law has d e v e l o p e d  in the 
area and there is at least some p o s s i b i l i t y  that an a t temp t 
at cod ifi c a t i o n  m i g h t  w o r k  a change in the law, as e x p r e s s e d  
iia those cases, even though the intent was m e r e l y  to c odify 
it.

In addition to the attempt to codify the common law,
SB 7 addresses one geoph y s i c a l  proc ess w h i c h  is not c u r r e n t l y  
a d d r e s s e d  in common law, that of isostatic r e b o u n d  (identifie d 
as " g l a c i o - i s o s t a s y "  in the bill), w h i c h  is the gradual 
r i sin g of the surface o f  the earth as glaciers recede. As 
is p r o b a b l y  to be expected, this g eophysi cal p h e n o m e n o n  has 
n o t  been addre s s e d  to any great extent in judi c i a l  d e c i sions 
since it occurs in r e l a t i v e l y  few locations in the world.

However, the effect of this p h e n o m e n o n  on land title 
w h e r e  p r i v a t e l y - o w n e d  lands abut w a t e r  bodies c u r r e n t l y  is 
the subject of l i t i g a t i o n  here in A laska in the case of 
H o n s i n g e r  v. S t a t e , Civ. A ctio n 1JU-73-2 10 (First Judicial 
Di s t r i c t  at Juneau). The case involves title to a p p r o x i­
mat e l y  95 acres of w e t l a n d s  a b u t t i n g  C a s t i n e a u  Ch; rel 
just south of the J u n e a u  airport. In that case, the H o n o r a b l e
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Thomas B. Stewart, p r e s i d i n g  superior  court judge, alre ady 
has ru led that is ost a t i c  r e b o u n d  does not have the same 
legal effect as a c c r e t i o n  w h e r e  the common law rule is 
that the p r o p e r t y  o w n e r  gains title to lands a p p e a r i n g  
as a result of accretion. However, J udge Stewart has 
r u l e d  that the a d j a c e n t  p r i v a t e  p r o p e r t y  owner does not 
o b t a i n  title to n e w  lands a p p e a r i n g  as a result of isost a t i c  
rebound, and title to those lands w h i c h  p r e v i o u s l y  w e r e  b e­
low the line of m e a n  h i g h  w a t e r  (and therefore owned by the 
state) r e main s in the state. U n d e r  J u d g e  S t e w a r t’s ruling, 
the state holds title to lands a p p e a r i n g  as a result of 
is o s tatic rebound, not the p r i v a t e  p r o p e r t y  owner.

The p r o p e r t y  o w n e r  in the H o n s i n g e r  case has p e t i t i o n e d  
the A l a s k a  Supreme Court to r e v i e w  Judge Stewart's decision. 
The court has not yet d e t e r m i n e d  w h e t h e r  it will r e v i e w  the 
d e c i s i o n  at this time r ather than wait until the superior 
court a ctio n is c o m p l e t e d  (as is n o r m a l l y  the c a s e ) . H o w­
ever, as it stands at the p r e s e n t  time, the law in the 
State of A l a s k a  w i t h  respect to i s o s tatic r e bound (i.e., 
"glacio-i sostasy") is that the land a p p e aring  as a result 
of that geophy s i c a l  p h e n o m e n o n  is s t a t e - o w n e d  and does not 
inure to the p r ivate p r o p e r t y  owner. SB 7, as c u r r e n t l y  
drafted, w o u l d  have p r e c i s e l y  the opp osite result and t h e r e­
fore represe nts a change in the law as found by Judge Stewart 
Accordingly, at this time, it w o u l d  be inaccu rate to v i e w  the 
p r o p o s e d  legisl a t i o n  as m e r e l y  c o d i f y i n g  e x i s t i n g  law in the 
area since it c l early w o u l d  be c h a n g i n g  the law as a n n o u n e d  
b y  J udge Stewart in tne H o n s i n g e r  case.

We w i l l  let you k n o w  as soon as the Supreme Court make s 
a d e c i s i o n  on Mr. H o n s i n g e r ' s  p e t i t i o n  for review. In the 
meantime, if w e  can be of furthei assistance, please contact 
us at your c o n v e n i e n c e .

Sincerely,

W I L S O N  L. CONDON
A T T O R N E Y  G E NERAL

G T K : d i m

cc: K e i t h  S p e c k i n g
Office  of the Gover n o r

A r t h u r  Peterson 
A s s i s t a n t  A t t o r n e y  G e neral

T o m  M e a c h a m
A s s i s t a n t  A t t o r n e y  General 

Lo n i  Levy
A s s i s t a n t  A t t o r n e y  G e ner al

Thomas K o ester 
A s s i s t a n t  A t t o r n e y  General
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DeBOER v. UN ITED  STATES
Cltr as S70 F.Supp. 1 131 (1979)

offensive conduct, ever, if  it was stra teg ic 2. N avigab le 
conduct. In  the instan t case, the closure 
was not strateg ic, bu t was based solely on 
economic conditions. Accordingly, we con- 
clut . that Acme did not v io late its agree­
ment with the Union and p la in tiff's motion 
for summary judgm ent w ill be granted.
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te rs <̂ =41(3)
Generally, gr- .itec o f land bounded by 

body of navigable w ater acquires r igh t to 
any natura l and gradual accretion formed 
along the shore.

Charles W . DeBOER, P la in t if f ,

UN ITED  STATES of America, 
Defendant.

No. J7G-9 Civ.

United States D istrict Court, 
D. Alaska.

May 17, 1979.

P la in tiff sued United S ta tes to quiet 
title to accretions which had g-adunliy been 
added to p la in tiff's federal homestead. The 
D istrict Court, von der Hoydt, J ., held that 
for purposes of rule that meander line w ill 
l>e treated as boundary of gran t if , between 
time of survey and lim e of en try , "substan­
tia l" amount o f land was formed by accre­
tion, 105*2 acres added to lG5.05-iicre plot 
between l ‘J20 and 1959 through accretions 
was "substantia l," and title  to 105.22 acres, 
w  well as acreage added since tha t time, 
had to Ixi quieted in favor o f the United 
Stales.

3. N avigab le W aters c=37(4)
Meander line w ill be treated as bound­

ary o f gran t of federal land if , between 
time o f survey and time o f entry, substan­
tia l amount of land was formed by accre­
tion between survey line and the shoreline.
4. Pub lic  Lands c=42

When grants to federa l land are at 
issue, any doubts ire resolved fo r the 
government, not aga inst it.
5. Navigab't* 'Waters e=37(4)

For purpu »s o f ru le tha t meander line 
w ill be treated as boundary of federal land 
gran t if , between time o f survey and t ir  
o f en try , "substan tia l" amount of land was 
formed by accretion, 105.22 acres added to 
105.05-acre plot between 1920 and 1959 
through accretions was "substan tia l," and 
tit le  to 105.22 acres, as w ell as acreage 
added since that time, had to he quieted in 
favor o f the United States.

S e e  p u b l i c a t i o n  W o r d s  a n d  P h r a s e s  
f o r  o t h e r  j u d i c i a l  c o n s t r u c t i o n s  a n d  
d e f i n i t i o n s .

Jim Reeves, Faulkner, Ban fic ld , Doogan 
& Holmes, Anchorage, A laska, for p la in tiff.

Cynthia Pickering, Asst. L . S. A tty ., An­
chorage, Alaska, fo r defendant.

Jonathan K. T illinghast, Asst. A tty . Gen. 
of A laska, Juneau, A laska, fot applicant for 
intervention State o f A laska.

Ordered accomingly.

L Federal Courts e=-*430
Question of title  to accretions g radually 

deposited by ocean on adjo in ing upla . 
property patented under federal homestead 
'aws is governed by federal law .

MEMORANDUM AND ORDER 
VON DER 1IEYDT, D istrict Judge.
TH IS CAUSE conies before the court on 

cross-motions for summary iudgment.
In th is case the p la in tiff L-'Door has sued 

the United S lates under 28 U.S.C. § 2-109a 
to quiet t it le  to accretions which have been 
g radua lly  added to Mr. DeBoer's federal 
homestead near Gustaves, A laska, on the 
north shore of Icy S tra it. The S tate of

n .11.... .
' . ' f . . - > / v  * "I 'V "  ’ '• )**,£■ *•'*• #»■ '* • ■;' * * SV?»*. e * * -as*.1 \ : n 9 . ; 1 1 v . 1 • >' -i- -I. . . .*):

, * V . .V-‘* /Vv'-w.



"W-V1 ' J- J? T ^ 1<4̂ . .

113S 470 FEDERAL SUPPLEMENT

Alaska is also a party to this case because i l 
Km made land selection applications. under 
liifc .Alaska Statehood Ac; -'or I'ne disputed 
accretions. These applications were Lied 
after the p ia in tiff received pater.: to his 
homestead and none of them have been 
adjudicated by U. S. Bureau of Land Man­
agement. The claim  of the State of Alaska 
depends upon whether the United Slates 
holds tit le  to the accretions so lh.31 the 
property was availab le for selection.

In Ju ly , 1020, a U. S. Surveyor executed a 
survey of fractional T. 40 S., R. 50 E., 
Copper River Meridian, located on the north 
shore of Icy S tra it. In December, 1051, Lot 
2, Section 17, and l^ots 6, 0. and N‘E ‘/< SE 
’/i, section 10, was patented to the p lain tiff 
Charles IV. DeBoer as a homestead. The 
lots as surveyed in 1920 contained 165.05 
acres hounded by meander lines on two 
sides. In  June, 1959, when p la in tiff made a 
homestead entry on the property described 
above, these lots contained 270.27 acres, the 
additional 105.22 acres having been added 
to the parcel along its seaward boundary by 
gradual accretion. By 1977 it was estimat­
ed that about 107 acres more had been 
added to the property in question so that 
the entire parcel including the lots at the 
time of survey, the accretions added be­
tween survey and homestead entry, and the 
accretions added since homestead entry to­
taled approximately 377 acres. The ques­
tion before the court focuses on the title to 
the 105.22 acres added by accretion between 
survey and homestead entry because title to 
those accretions determines the title  to the 
accretions since homestead entry.

(1] The question of title to accretions 
gradually deposited by the ocean on adjoin­
ing upland property patented under the 
federal homestead laws is governed by fed­
eral law. Hughes v. Washington, 389 U.S. 
290, 291, 39 S Cl. 438, 19 L Ed.2d 530 (1967).

|2) The general federal I ule is that the 
grantee of land hounded by a body of navi­
gable water acquires a ligh t to an,, natural 
und gradual aeeretion formed along the 
shore. Hughes r. Washington, 3S9 U.S. at 
203-94, 83 S.Ct. 438. Jcfferis r. East Oma­
ha Land Co., 134 U.S. 17S. 1*9, 10 SCt. 518,

33 L.Ed. £72 (1S:<0). The reasons for this 
ruie have been stated variously. “ '[ "jncse 
owners being often losers bv the breaking 
in of the sea, or at charges to keep it out, 
this possible gain is therefore a reciprocal 
consideration for such possibie charge or 
loss.'" Jefferis v. East Omaha Land Co., 
134 U.S. at 192, 10 S.Ct. at 522 (quoting 
Biucksione's Commentaries). In  Hughes v. 
Washington, the U. S. Supreme Court stat­
ed that, "Any other rule would leave ripari­
an owners continually in cange~ of losing 
the access to water which is often the most 
valuable feature of their property, and con­
tinually vulnerable to harassing litigation 
challenging the location of the original 
water lines." 389 U.S. at 293-94, SS S.Ct 
at 441.

But despite the sound reasons for this 
rule, some courts, including the Ninth Cir­
cuit Court of Appeals, have discovered an 
exception to i l. The exception is that the 
meander line w ill be treated as the bound­
ary of the grant if, between the time of 
survey and the time of entry, a substantial 
amount of land was formed by accretion 
between the survey line and the shoreline. 
Willm ayvr v. United Suites, 118 F.2d 80S, 
810 (0th Cir. 194 lg  Smith v. United States, 
593 F.2d 982 (10th Cir. 1979). This excep­
tion has come to be known as the Hasan 
doctrine because o f its adoption by the Un­
der Secretary of Interior in Madison v. Ha­
san, 59 l.D . 415, 422 (1947). The Hasan 
opinion cited the Ninth Circuit opinion in 
Witimuyer in support of the Department s 
adoption of this exception to the general 
rule.

This exception, and the Witt m uter opin­
ion in particular, have been persuasively 
criticized in a well reasoned opinion of the 
District of North Dakota. United States v. 
11,99332 Acres o f Land. 110 F.Supp. 671 
(D.N.D.1953). In that opinion District 
Judge Vogel fu lly  examined the case law on 
the subject and found a lack of support 
either in equity or in precedent for thr 
conclusory statement of the Has,art doctrine 
found in United Stales v. W iltmnycr. The 
primary objection to the He.sarl doctrine is 
that the determination of what is a "sub-
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D e B O E R  v. U N I T E D  S T A T E S
Clle» i470  K.Supp. 1137 (1979)
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stantial" amount of accretion between sur­

vey and patent subjects land titles to a 

vague and uncertain standard.

The rule of the second exception as 

conteildod for here by the Government 

suggests its own unfitness.. Certainty of 

titles is a fundamental consideration in 

the broad area of law concerned with 

conveyancing. A  rule based upon a de­

termination of whether the accretion be­

tween the time of survey and the time of 

entry is substantial or not necessarily 

makes the scope of a patent of land 

bounded by a meander line uncertain or 

makes the meander line presumptively 

the boundary line, which it confessedly is 

not. Such a rule as suggested by the 

Government would be that generally the 

patentee acquires the accretions but that 

if he stands to get too much according to 

an uncertain standard, he then doesn't 

get any. Such an exception would soon 

displace the generally accepted rule that 

a patentee, on lands bounded by water, 

• owns the accretions thereto in the ab­

sence of fraud or mistake.

United States v. 11,993.32 Acres of Land, 
11G F.Supp. at G79.

This court further notes that this excep­

tion to the general rule apjiears inequitable. 

There is no evidence in the record that the 

piainti/f knew of the difference between 

the sur-ey and the land as it appeared on 

his entry. The existence of this exception 

to the rule causes this homesteader, and 

others like him, to lose what is probably one 

°f the most valuable aspects of his property, 

its access to the water. While the home­

steader would receive a "windfall" from 

application of the general rule, this enrich­

ment is not "unjust" because he took the 

ri*k of losing the "windfall" from the same 

natural forces that added the acreage to his 

homestead.

(3) Having noted this court’s disagree­

ment with the Basar: doctrine, r.o way ox- 
to escape the binding effect of the 

»̂'-'r*. of App. als decision :n United Stales 
v* WVtf/na.wr, ’.IS F.2.: s’l'i i9:h Cir. 19-11), 

one of the cases upon whier. the doetr.ne is 

based. While the Sucre me Court decisions

discuss the general rule, they do not decide 

whether the Basarl exception has the disap­
proval of the court. In view of this state of 

the law, this court has no choice but to hold 

that the meander line will be treated as the 

boundary of the grant if, between the time 

of survey and the time of entry, a substan­

tial amount of land was formed by accre­

tion between the survey line and the shore­

line.

The only question left to be decided is 

whether the 105.22 acres added to the 165.- 

05 acre lot between 1920 and 1959 is "sub­

stantial." As noted above there is little to 

guide the courts in deciding what is "sub­

stantial." The United Stales Manual of 

Surveying Instructions (1973) at 172 states 

that:

In determining what constitutes a 

"substantial" accretion, to which the rule 

in Madison v. Basart is applicable, the 
area of accretion should be compared 

quantitatively with the riparian lots to 

which it attached. Some consideration 

should also bo given to the total area 

accreted. Accretion to a small lot might 

1)0 large in proportion but negligible in 
absolute size. From the standpoint of 

size and relative size, the area in question 
can be weighed as in the case of omitted 

lands.

(emphasis in original).

[4,5] It has long boon established that 

when grants to federal land tire at issue any 

doubts arc resolved for the Government, 

not against it. Andrus v. Charlestone 
Stone Products Co., >130 U.S. 601, G17, 98 
S.Ct. 2002. 5G L.Ed.2(1 570 (1978). United 
States v. Union Pacific II. Co., 353 U.S. 112, 
116, 77 S.Ct. 685, 1 L.Ed.2d 693 (1957). In 

view of this canon of construction this court 

finds the 105.22 acres to be substantial" 

both in size and relative size and therefore 

this case fits within the exception to the 

general rule.

In view of the above, the court holds that 

title to the disputed 105.22 acres of accre­

tion added between survey and patent and 

tr.e acreage added since that time must be 

quieted in favor of the United Stales.

Accordingly IT IS O R D E R E D :
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No. 1 J U - 7 3 - 2 1 0  C i v i l

M E M O R A N D U M  O F  D E C I S I O N

P l a i n t i f f s  in th i s  c a s e  a r e  u p l a n d  o w n e r s  of s u b s t a n t i a  

a c r e a g e  in an a r e a  w i t h i n  the C i t y  a n d  B o r o u g h  of J u n e a u  

c o m m o n l y  r e f e r r e d  t o  as t h e  " M e n d e n h a l l  w e t l a n d s . "  It is an 

a r e a  of a c k n o w l e d g e d  e c o n o m i c  a n d  e c o l o g i c a l  v a l u e  a b o u t  

w h i c h  t h e r e  a r e  s t r o n g  l o c a l  p u b l i c  v i e w s  r e l a t i n g  to co:. 

f l i o t i n g  c o n s e r v a t i o n  an d d e v e l o p m e n t  i n t e r e s t s .  T h e  i s s u e s  

ji in t h e  c a s e  c o n c e r n  o w n e r s h i p  of a p p r o x i m a t e l y  95 a c r e s  . 5 

17 land a d j a c e n t  to t h a t  o w n e d  by p l a i n t i f f s  w h i c h  h a v e  e m e r g e d  

10 fro m  t i d e l a n d s '  s t a t u s  to u p l a n d  in the y e a r s  b e t w e e n  t h e

19 time of the o r i g i n a l  f e d e r a l  h o m e s t e a d  p a t e n t  s u r v e y s  of

20 p l a i n t i f f s '  l a n d  a n d  the p r e s e n t .  T h o s e  i n t i t i a l  s u r v e y s

21 w e r e  b o u n d e d  on the s e a w a r d  s i d e  by an e s t a b l i s h e d  m e a n d e r

22 line d e l i n e a t i n g  t h e  r e a c h  of m e a n  h i g h  tides. A t  p r e s e n t

23 the m e a n d e r  l i n e  of m e a n  h i g h  t i d e  is m a r k e d l y  s e a w a r d  of

24 w h e r e  it w a s  in t h e  o r i g i n a l  s u r v e y s ,  a n d  t h e c o n t e s t

25 i n v o l v e s  the "new" l and b e t w e e n .

20 W h e t h e r  t his l a n d  b e l o n g s  to p l a i n t i f f s  or t h e  d e f e n d a n

27 S t a t e  of A l a s k a  i n v o l v e s  b o t h  f a c t u a l  and l e g a l  q u e s t i o n s .

28 Th e  f a c t u a l  q u e s t i o n s  r e l a t e  p r i n c i p a l l y  to w h a t  p r o c e s s e s

29 in f a c t  p h y s i c a l l y  c a u s e d  the l a n d  to e m e r g e  f r o m  its

30 p r e v i o u s  t i d e l a n d  c o n d i t i o n .  T h e  p a r t i e s  a g r e e  a t  l e a s t

31 that the e m e r g e n c e  c o u l d  s u b s t a n t i a l l y  i n v o l v e  a p h e n o m e n o n

32 l a b e l l e d  " i s o s t a t i c  r e b o u n d , "  o r  " g l a c i o - i s o s t a t i c  u p l i f t . "

(Courl ̂ Siicicnt

£  lr.lt nf (Alania
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:7he c r u c i a l  l e g a l  i s s u e  is w h e t h e r ,  a s s u m i n g  t h e  n e w  l a n d  

w a s  f o r m e d  by  t h a t  g e o p h y s i c a l  p r o c e s s  r a t h e r  t h a n  b y  m o r e  

o r d i n a r y  a l l u v i a l  d e p o s i t i o n s  o r  b y  r e l i c t i o n  ( r e c e d i n g  of 

the w a t e r s ) , s u c h  l a n d  s h o u l d  b e  h e l d  to b e l o n g  to th e  

iupl a n d  o w n e r  o r  to t h e  state.

As m a y  b e  n o t e d  f r o m  the c h r o n o l o g i c a l l y - c o d e d  f i l e  

n u m b e r  of t h i s  a c t i o n ,  it has  b e e n  p e n d i n g  r e s o l u t i o n  fo r  

m a n y  y e a r s .  In l a r g e  p a r t  t h e  d e l a y  h a s  b e e n  c a u s e d  by 

g e n u i n e  a n d  e x t e n s i v e  e f f o r t s  b y  t h e  p a r t i e s  to r e a c h  a 

n e g o t i a t e d  s e t t l e m e n t  of the m a t t e r .  In 1979 it b e c a m e  

a p p a r e n t  t h a t  t h e s e  e f f o r t s  w o u l d  n o t  s u c c e e d ,  a n d  d e f e n d a n t s  

t h e n  m o v e d  to " e s t a b l i s h  the l a w  o f  the c a s e , "  b a s e d  on a 

s t i p u l a t i c n  of c o u n s e l  f i l e d  M a y  11, 1979. C o u n s e l  h a v e  

p r e p a r e d  e x c e l l e n t  a n d  e x t e n s i v e  m e m o r a n d a  of lav;, w i t h  

s u p p o r t i n g  c i t a t i o n s  a n d  r e f e r e n c e  m a t e r i a l s ,  a n d  t h e  m a t t e r  

is b e f o r e  the  c o u r t  f o r  d e c i s i o n  o n  d e f e n d a n t s '  m o t i o n .

T h e  i s s u e  is e s s e n t i a l l y  o n e  of f i r s t  i m p r e s s i o n ,  w i t h  

p o t e n t i a l  in its r e s o l u t i o n  f o r  r e l a t i v e l y  w i d e - r a n g i n g  

e c o n o m i c  a n d  s o c i a l  i m p a c t  in a g l a c i a t e d ,  t i d a l  r e g i o n  s u c h  

as t h i s  n o r t h e r n  p o r t i o n  of s o u t h e a s t e r n  A l a s k a .  T h e  l o c a l  

i s s u e  m a y  b e  m o r e  s u c c i n t l y  s t a t e d  as " w h e t h e r  t he  c o m m o n  

law r u l e  t h a t  a c c r e t e d  l and i n u r e s  to t h e  l i t t o r a l  o w n e r  is 

a p p l i c a b l e  to a c r e a g e  c r e a t e d  b y  g l a c i o - i s o s t a t i c  u p l i f t . "

At l e a s t  tw o  c a s e s  p r e v i o u s l y  b e f o r e  t h i s  c o u r t  h a v e  r a i s e d  

the issu e s ,  an d  r e f e r e n c e  to t h e m  is a p p r o p r i a t e  in a p p r e c i a t i n g  

at l e a s t  t h e  i n c i d e n c e  o f  c o n c e r n  w i t h  th e  l e g a l  e f f e c t  o f  

this g e o l o g i c a l  p h e n o m e n o n .  T h e  c a s e s  a r e  S c n a f c r  v. S c h n a b e l , 

49*1 P . 2d 002 (Alaska 1972), a n d  D e B o e r  v. S t a t e , No. 1 J U - 7 4 -  

29 C i v i l .  T h e  l a t t e r  case, b e c a u s e  o f  j u r i s d i c t i o n a l  q u e s t i o n s ,  

was s u b s e q u e n t l y  l i t i g a t e d  in t h e  J. S. D i s t r i c t  C o u r t  fo r  

A l a s k a ,  as D e B o e r  v . Uni tod S t a t e s  a n d  S t a t e  of A l a s k a ,

470 F c d . S u p p .  ■frt’S- (1979). H o w e v e r ,  b o t h  c a s e s  w e r e  d e t e r m i n e d  

^ ^ iMuntai (Cnuvi JSucicmL. ^ p

rf (Alnrta
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1 on o t h e r  issu e s ,  so t h a t  t h e  q u e s t i o n  n o w  p e n d i n g  w a s  n o t  

r e s o l v e d .  T h e  c a r e f u l  r e s e a r c h  o f  c o u n s e l  h a s  r e v e a l e d  n o  

o t h e r  r e p o r t e d  d e c i s i o n  in w h i c h  t h e  i s s u e  w a s  r a i s e d  or 

met .

I t  is n o t  m y  i n t e n t i o n  in t h i s  s t a t e m e n t  o f  d e c i s i o n  to 

a n a l y z e  e x t e n s i v e l y  t h e  l e g a l  l i t a n y  of th e  c o m m o n  l a w  

d o c t r i n e s  r e l a t i n g  t o  r i g h t s  o f  a c c r e t i o n  a n d  r e l i c t i o n .

T h a t  h a s  b e e n  d o n e  q u i t e  s u f f i c i e n t l y  in the m e m o r a n d a  

s u b m i t t e d  on t h e  m o t i o n .  T h e  c r i t i c a l  m a t t e r  is s i m p l y  to 

s t a t e  a c h o i c e  b e t w e e n  t h e  t r a d i t i o n a l  la w  o f  a c c r e t i o n  a n d  

t h e  e x c e p t i o n  to it u r g e d  o n  d e f e n d a n t s '  b e h a l f ,  a n d  to 

s t a t e  t h e  r e a s o n s  for r e a c h i n g  t h a t  c h o i c e . T h o u g h  t h e  

i s s u e  is i n d e e d  cl o s e ,  a n d  s u s c e p t i b l e  to r e s o l u t i o n  e i t h e r  

w a y  on s u b s t a n t i a l  g r o u n d s ,  m y  d e t e r m i n a t i o n  is in f a v o r  o f  

th e  S t a t e ' s  p o s i t i o n .

T h a t  c h o i c e  is f u n d a m e n t a l l y  m a d e  u p o n  w e i g h i n g  o f  t h e  

p o l i c y  c o n s i d e r a t i o n s  s u p p o r t i n g  the a n c i e n t  c o m m o n  r u l e  as 

a g a i n s t  t h o s e  in f a v o r  of a n  e x c e p t i o n .  In m y  v i e w  th e  

b a l a n c e  f a v o r s  a r u l e  r e t a i n i n g  p u b l i c  o w n e r s h i p  o f  r e c e n t l y  

e x p o s e d  t i d e l a n d s .  I am c o n v i n c e d  the d e c i s i o n  s h o u l d  be 

f o u n d e d  on  e q u i t a b l e  p r i n c i p l e s  b a l a n c i n g  b e t w e e n  t h e  c o m p e t i n g  

i n t e r e s t s ,  r a t h e r  t h a n  u p o n  e q u i t a b l y  b l i n d  a d h e r e n c e  to 

c o m m o n  lav;, h o w e v e r  v e n e r a b l e  s i m p l y  f r o m  its age. T h i s  

a p p r o a c h  ha s  r e c e n t l y  b e e n  a p p l i e d  by the s u p r e m e  c o u r t  of 

H a w a i i ,  in d e t e r m i n i n g  a g a i n s t  t h e  f o r m e r  l i t t o r a l  o w n e r  

w h e r e  a c c e s s  to the o c e a n  w a s  c u t  off by a l av a  f l o w  f o r m i n g  

n e w  land. S t a t e  by K o b a v a s h i  v. Z i m r i n g , 566 P. 2d 725, 73*1 

(Ha. 1977). A s  a l s o  n o t e d  in t h a t  d e c i s i o n ,  o t h e r  c o u r t s  

h a v e  f o u n d  t h a t  t h o u g h  l i t t o r a l  a c c e s s  s h o u l d  b e  p r e s e r v e d  

w h o r e  p o s s i b l e ,  t h a t  p o l i c y  is n o t  so s a c r e d  as to b e  i n v i o l a t e  

an d  m a y  h a v e  to be  d e f e r r e d  in f a v o r  of o t h e r  c o n s i d e r a t i o n s .  

(See c a s e s  c i t e d  in Z i m r i n g , at p. 734.)

Glasha (jjuurl jSuclrm

,£?inlr of ,Alnc!ifl
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T h e r e  a r e  b a s i c a l l y  t h r e e  p o l i c y  r e a s o n s  i n d i c a t e d  as 

j u s t i f y i n g  t h e  r u l e  t h a t  l a n d s  f o r m e d  g r a d u a l l y  a n d  i m p e r c e p t i b l y  

s h o u l d  i n u r e  to the l i t t o r a l  o w n e r .  T h e  f i r s t  a n d  m o s t  

p r o m i n e n t  o f  t h e s e  is t h a t  t h e  r i p a r i a n  c h a r a c t e r  o f  th e  

land m a y  b e  its m o s t  v a l u a b l e  f e a t u r e ,  a n d  the o w n e r  s h o u l d  

be a l l o w e d  to r e t a i n  t a a t  r i g h t  t o  a c c e s s  to t h e  a d j a c e n t  

w a t e r s  t h a t  i n u r e d  in the n a t u r e  o f  t h e  l a n d  as o r i g i n a l l y  

a c q u i r e d .  It is p a r t i c u l a r l y  w i t h  r e l a t i o n  to t h i s  p o l i c y  

r e a s o n  t h a t  it a p p e a r s  t h e  p u b l i c  i n t e r e s t  o u t w e i g h s  t h a t  of 

th e  p r i v a t e  l a n d o w n e r .  A  p o l i c y  g i v i n g  l a r g e  b e n e f i t s  f r o m  

t h i s  w i d e s p r e a d  natural, p h e n o m e n o n ,  in e f f e c t  g r a t u i t o u s l y ,  

to o n l y  a f e w  d o e s  n o t  a p p e a r  e q u i t a b l e  as a g a i n s t  a p o l i c y  

s p r e a d i n g  t h o s e  b e n e f i t s  i n  e q u a l  m e a s u r e  to a l l  of t h e  

p e o p l e  of t h e  S t a t e .  T h i s  is m o r e  e s p e c i a l l y  t r u e  w h e r e  

t h e r e  is s u c h  i n c r e a s i n g  p u b l i c  d e m a n d  for r e c r e a t i o n a l  a n d  

p u b l i c  use, as w e l l  as fo r  p r o t e c t i o n  a g a i n s t  d e s t r u c t i o n  of 

t h e  n a t u r a l  c h a r a c t e r  of l a n d s  j u s t  s u c h  as t h e s e  are.

U n d e r  its d u t i e s  as  a c r u st e e  o f  t h e  lands, th e  S t a t e  w i l l  

b e  o b l i g a t e d  t o  p r o t e c t  t h e  p r o p e r t y  a n d  r e g u l a t e  .its use.

I t  m a y  be p r e s u m e d  t h a t  t h i s  d u t y  w o u l d  b e  i m p l e m e n t e d  bs 

d e v o t i n g  t h e  l a n d  to a c t u a l  p u b l i c  uses, s u c h  as fo r  r e c r e a t i o n .

A n d  l i k e w i s e  p r e s u m a b l y  t h e r e  c o u l d  b e  no s a l e  of  t h e  l a n d  

u n l e s s  it p r o m o t e d  a v a l i d  p u b l i c  p u r p o s e .  T h e  u p l a n d  

o w n e r s  u n d e r  t h i s  p o l i c y  w o u l d  s h a r e  in th e  p u b l i c  a c c e s s  to 

th e  l a n d  a n d  a d j a c e n t  w a t e r s ,  l o s i n g  o n l y  the p r i v a t e  n a t u r e  

of th e  a c c e s s  h e l d  w h e n  t h e i r  l a n d s  w e r e  o r i g i n a l l y  a c q u i r e d .

T h e i r  r i g h t  of a c c e s s ,  h e l d  w i t h  t h e  p u b l i c ,  w o u l d  b e  l o s t  

o n l y  if a c c e s s  is o u t w e i g h e d  b y  s o m e  c o n f l i c t i n g  p u b l i c  

i n t e r e s t  u s e  o r  if th e  l a n d  is s o l d  in the p u b l i c  i n t e r e s t .

(See g e n e r a l l y  Zimrir.g, a t  p. 735.)
I

P l a i n t i f f s  h a v e  a r g u e d  th a t  s u c h  a p u b l i c  i n t e r e s t

p o l i c y  s h o u l d  b e  a d o p t e d  by the l e g i s l a t u r e  r a t h e r  t h a n  by

jcWnn-'ui OJiuu't /snslciti
cMnlr nf (Al:tcli<i
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t h e  c o u r t s  of this st a te ,  a n d  h a v e  n o t e d  t h a t  l e g i s l a t i o n  of 

t h i s  s or t  h a s  b e e n  e n a c t e d  in s o m e  stat es .  E . g . , O r e g o n  

R e v i s e d  S t a t u t e s  § 2 7 4 . 4 4 0 .  W h i l e  c e r t a i n l y  the l e g i s l a t u r e  

c o u l d  an d  p e r h a p s  s h o u l d  p r o p e r l y  a c t  to r e g u l a t e  t h e  i n t e r e s t s  

h e r e  i n v o l v e d ,  t h a t  d o e s  n o t  p r e c l u d e  t h e  c o u r t  f r o m  a c t i n g  

in t h e  a b s e n c e  of a l e g i s l a t i v e l y - d e t e r m i n e d  p o l i c y .  T h i s  

f o l l o w s  l o g i c a l l y  f r o m  the f a c t  t h a t  the t r a d i t i o n a l  d o c t r i n e  

of a c c r e t i o n  is n o  m o r e  t h a n  a c o u r t - d e t e r m i n e d  p o l i c y  

i t s e l f  b a s e d  o n  e q u i t a b l e  g r o u n d s .

T h e  s e c o n d  p o l i c y  r e a s o n  f o r  t h e  t r a d i t i o n a l  r u l e  

r e l a t e s  to t h e  n o t i o n  o f  " n a t u r a l  j u s t i c e "  t h a t  t h e  u p l a n d  

o w n e r  b e a r s  t h e  r i s k  of los s  to  h i s  p r o p e r t y  f r o m  n a t u r a l  

c a u s e s  an d  t h e r e f o r e  s h o u l d  e n j o y  t h e  b e n e f i t  of g a i n  d e r i v i n g  

f r o m  s u c h  p r o c e s s e s .  T h e r e  m a y  be s o m e  \ a l i d i t y  to th e  

S t a t e ' s  a r g u m e n t ,  w h i c h  p l a i n t i f f s  c h a l l e n g e ,  t h a t  t h e  

d o c t r i n e  d o e s  n ot  a p p l y  to g l a c i o - i s o s t a t i c  u p l i f t  b e c a u s e  

t h a t  p h e n o m e n o n  in r e c o r d e d  h u m a n  h i s t o r y  h a s  n o t  h a d  a 

r e v e r s e  c h a r a c t e r .  In o t h e r  w o r d s ,  t h e r e  is no c o u n t e r v a i l i n g  

r i s k  of los s  f r o m  t h i s  p a r t i c u l a r  p r o c e s s .  In m y  v i e w ,  it 

is a m o r e  p e r s u a s i v e  a r g u m e n t  t h a t  e v e n  t h o u g h  t h i s  " n a t u r a l  

j u s t i c e "  n o t i o n  m a y  h a v e  s o m e  m e r i t ,  it is o u t w e i g h e d  b y  the 

p u b l i c  i n t e r e s t  c o n c e r n s  a l r e a d y  e x p r e s s e d .

T h e  t h i r d  p o l i c y  r e a s o n  is t h a t  the t r a d i t i o n a l  r u l e  

g i v e s  g r e a t e r  c e r t a i n t y  a n d  stabix-.ey to l a n d  t i t l e s .  I t  is 

a r g u e d  t hat a r u l e  w h i c h  w o u l d  g i v e  the S t a t e  t i t l e  to 

n a r r o w  s t r i p s  of n e w  c o a s t a l  l a n d  f o r m e d  by  v e r y  g r a d u a l  

p r o r n s c s  w o u l d  e n g e n d e r  l i t i g a t i o n  a b o u t  t h e  l o c a t i o n  o f  

the l i n e  of m e a n  h i g h  w a t e r .  H o w e v e r ,  it a p p e a r s  h i g h l y  

u n l i k e l y  t h a t  any s u c h  l i t i g a t i o n  w o u l d  d e v e l o p  u n l e s s  ‘h e r e  

w e r e  indeed v a l u a b l e  l a n d s  t h a t  h a d  b e e n  i d e n t i f i e d  a n d  a t  

l e a s t  a r g u a b l y  c r e a t e d  b y  the g e o l o g i c  p r o c e s s  i n v o l v e d  in 

this actio n .  As for d i f f i c u l t i e s  o f  p r o o f  r e l a t i n g  to th e

jSMjicIui (Cnuri ^inclcm
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a c t u a l  p r o c e s s e s  b y  w h i c h  t h e  n e w  l a n d  w a s  f o r m e d ,  t h e s e  d o  

n o t  a p p e a r  to be so c o m p l e x  o r  f o r m i d a b l e  as to o u t w e i g h  the 

p u b l i c  p o l i c y  i n t e r e s t s  t h a t  h a v e  b e e n  n o t e d  as b a s i c a l l y  

d e t e r m i n a t i v e .

F o r  the r e a s o n s  i n d i c a t e d  th e  d e f e n d a n t  S t a t e ' s  m o t i o n  

to e s t a b l i s h  the  l a w  of the c a s e  w i l l  be g r a n t e d ,  a n d  a f o r m  

of o r d e r  to t h a t  e f f e c t  has b e e n  f i l e d  and e n t e r e d .

DA T ED :  S e p t e m b e r  29, 1980.

T h o m a s  B. S t e w a r t  
P r e s i d i n g  J u d g e

C E R T I F I C A T I O N

T h i s  is t o  c e r t i f y  t h a t  on t h e  a b o v e  d a t e  I m a i l e d  a c o p y  
of t h i s  M e m o r a n d u m  of D e c i s i o n  to:

J o n a t h a n  1<. T i l l i n g h a s t ,  E s q u i r e  
M i c h a e l  M. H o l m e s ,  E s q u i r e

Secretajry to th e  J u d g e
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M E M B E R S  PRESF.NT

S E N A T O R  F A H R E N K A M P  
S E N A T O R  F I S C H E R  
S E N A T O R  S T U R G U L E W S K I  
S E N A T O R  M U L C A H Y  
S E N A T O R  E L I A S O N  
S E N A T O R  G I L M A N  
S E N A T O R  B R A D L E Y

HEARING: SB 7 An Act - e l a t i n g  to a c c r e t i o n  r e l i c t i o n
-— ■" and e ros i on .

SB 83 An act r e s t r i c t i n g  the a u t h o r i t y  of
the d e p a r t m e n t  of natural r e s o u r c e s  
to r e g u l a t e  c e r t a i n  a c t i v i t i e s  In state 
r e c r e a t i o n  a rea s .

S e n a t o r  R a y , s t a t e d  the re a s o n  he i n t r o d u c e d  SB 7 was b e c a u s e  
tnerc is no law in A l a s k a  to c o v e r  c h a n g e s  in g r o u n d  b u i l d­
up due to g l a c i e r  action. U n d e r  this bill if the land 
I n c r c a s e u  w h e r e  there was no land before, it w o u l d  go to the 
pr vate land owner.

Tom K o e s t e r , A t t o r n e y  G e n e r a l ' s  o f f ice, sta t e d  that J u d g e  
S t e w a r t  had ruled that land being a dded by g l a c i e r  a c t i v i t y  
d o e s  not belong to the p r i v a t e  land o w n e r  b e c a u s e  It is a 
s p e c i f i c  kind of pr o c e s s .  Tne ca s e  Is b e f o r e  the s u p r e m e  
co urt and they have not d e c i d e d  w h e t h e r  they will hear the 
c a s e . «

Mike H o l m e s , A t t o r n e y  for S m i t h  and H o n s i n g e r ,  stated that 
t h r o u g h o u t  the U n i t e d  States land b u i l d - u p  b e l o n g s  to the 
u p l a n d  o w n e r  to the m e a n d e r  line. The cose has not co m e  up 
prevlot sly on tl.e a c t i v i t y  of g l a c i e r s  and t h e r e f o r e ,  in the 
absence-, of a law7 J u d g e  S t e w a r t  came up w i t h  a j u dicial 
rule. He stated that he t h o u g h t  that J u d g e  S t e w a r t  had e r red 
In his ruling that the new p r o p e r t y  b e c o m e s  the p r o p e r t y  cf 
the state.



S E N A T E  R E S O U R C E S  C O M M I T T E E  
M a r c h  2, 1981 
Page: 2

S e n a t o r  E l i a s o n  m o v e d  that SB 7 be m o v e d  to the J u d i c i a r y  
C o m m i t t e e  w i t h  the. s t i p u l a t i o n  that the bill re t u r n  to the 
R e s o u r c e s  C o m m i t t e e .

S e n a t o r  B e n n e t t  stated that SB 83 is int e n d e d  to m a k e  sure 
that state r e c r e a t i o n  a r e a s  can c o n t i n u e  to be used by the 
c i t i z e n s .  The C h ena R e c r e a t i o n  A r e a  tur n e d  out to be a lock 
up. It c o n s i s t s  of £ m i l l i o n  a c r e a s  o u t s i d e  F a i r b a n k s  wi t h  
c h a i n s  and burms to p r e v e n t  a c c e s s  by people. M i n e r s  are 
being cited, h a r r a s s e d  and p r e v e n t e d  from g e t t i n g  to their 
holdi n g s .  He stated the o r i g i n a l  intent for the r e c r e a t i o n  
area was a p l a y g r o u n d  for p e o p l e  not a w i l d l i f e  p r e s e r v e .
He stated that he w o u l d  like to see an a m e n d m e n t  to SB 83 
a l l o w i n g  the taking of
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BOB MULCAHY 
ARLISS STURGULEWSKI

Jbrtctte 
(Emunntke mt Resources

MR. PRESIDENT:

THE SENATE RESOURCES COMMITTEE HELD HEARINGS YESTERDAY ON 

SB 7, "AN ACT RELATING TO ACCRETION, RELICTION, AND EROSION."

AFTER HEARING TESTIMONY ON THIS MEASURE, THE RESOURCES COMMITTEE 

FEELS THAT IT SHOULD WAIVE SB 7'S REFERRAL WITH THE UNDERSTANDING 

THAT AFTER THE JUDICIARY COMMITTEE COMPLETES ITS CONSIDERATION OF 

iHIS LEGISLATION, IT BE RETURNED TO THE RESOURCES COMMITTEE FOR ITS 

FURTHER CONSIDERATION.

THE COMMITTEE FELT THAT THE BILL SHOULD BE LOOKED AT BY THE 

JUDICIARY COMMITTEE FIRST IN ORDER THAT THEY CAN ESTABLISH THE 

BILL'S POSSIBLE 1 FECT ON ALASKA'S LAWS EFFECTING LAND OWNERSHIP. 

THE RESOURCES COMMITTEE WOULD LIKE TO TAKE A LOOK AT THIS BILL 

AFTER THIS DETERMINATION IS MADE TO STUDY THE STATE POLICY THIS 

BILL CREATES. ALSO AT THAT POINT, THE COMMITTEE WOULD LIKE TO 

HEAR TESTIMONY FROM THE DEPARTMENT OF NATURAL RESOURCES ON ITS 

POSITION.

MR. PRESIDENT, I ASK UNANIMOUS CONSENT THAT THE RESOURCE COMMITTEE 

WAIVE CONSIDERATION OF SB 7 WITH THIS UNDERSTANDING,
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