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T h e  H o n o r a b l e  R o n a l d  0. S k o o g  
D e p a r t m e n t  of F i s h  an d  G a m e  

S u b p o r t  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: D e p a r t m e n t  of F i s h  a n d
G a m e  J u r i s d i c t i o n  o v e r  
H a b i t a t  P r o t e c t i o n .
Ou r  F i l e  No. J 6 6 - 8 3 9 - 8 1

D e a r  C o m m i s s ' o n e r  S k o o g :

B y  m e m o r a n d u m  of J u n e  15, 19 81,  H a b i t a t  D i v i s i o n

D i r e c t o r  Ri :hard L o g a n  a s k e d  for  o u r  o p i n i o n  on  s e v e r a l  m a t t e r s  

r e l a t i n g  to y o u r  d e p a r t m e n t ' s  p r o p o s e d  h a b i t a t  p r o t e c t i o n  

r e g u l a t i o n s  (5 A A C  95).  T h e  o p i n i o n  r e q u e s t  c e n t e r e d  o n  the 

j u r i s d i c t i o n  of  the  d e p a r t m e n t  an d  the b o a r d s  o f F i s h e r i e s  a n d  

G a m e  o v e r  h a b i t a t  p r o t e c t i o n ,  a n d  wa s  p r o m p t e d  by th e c o m m e n t s  

of th e  A l a s k a  L o g g e r s '  A s s o c i a t i o n  a n d  S e a l a s k a  R e g i o n a l  

C o r p o r a t i o n  o n  the d r a f t  r e g u l a t i o n s .  T h e s e  c o m m e n t s  s u g g e s t e d  

t h a t  th e p r o p o s e d  r e g u l a t i o n s  e x c e e d e d  t h e d e p a r t m e n t ' s  and  

b o a r d s '  a u t h o r i t y .

In r e s p o n s e  to the  q u e s t i o n s  p o s e d  by  D i r e c t o r  L og a n ,  

4 t is ou r  o p i n i o n  that:

1. T h e  D e p a r t m e n t  of F i s h  a n d  G a m e  h a s  p e r m i t  j u r i s ­

d i c t i o n  b o t h  o v e r  a c t i v i t i e s  a f f e c t i n g  a n a d r o m o u s  s t r e a m s  

(AS 1 6 . 0 5 . 8 7 0 )  a n d  o v e r  a c t i v i t i e s  in s t r e a m s  " f r e q u e n t e d  by 

f i s h "  if t n o s e  l a t t e r  a c t i v i t i e s  w i '.1 r e s u l t  in t h e  p h y s i c a l  

o b s t r u c t i o n  o f th a t s t r e a m .  AS 1 6 . 0 5 . 8 4 0 .  T h e  d e p a r t m e n t  a l s o  

h a s  p e r m i t  j u r i s d i c t i o n  o v e r  a l l  l a n d  u s e  a c t i v i t i e s  w i t h i n  the 

s t a t e  r e f u g e  s y s t e m .  AS 1 6 . 2 0 . 0 5 0 - . 0 6 0 ;
Q 3 - C S L H  _________________________ __________________________
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2. T h e  B o a r d  of G a m e  h a s  p e r m i t  j u r i s d i c t i o n  o v e r  

l a n d  u s e  a c t i v i t i e s  w i t h i n  s t a t e  g a m e  s a n c t u a r i e s .  A S  1 6 . 2 0 -  

.120. T h e  b o a r d s  of F i s h e r i e s  a n d  G a m e ,  in c o n j u n c t i o n  w i t h  

t h e  d e p a r t m e n t ,  h a v e  p e r m i t  j u r i s d i c t i o n  o v e r  a c t i v i t i e s  w i t h i n  

c r i t i c a l  h a b i t a t  a r e a s .  A S  1 6 . 2 0 . 2 5 0 - . 2 6 0 ;

3. W i t h i n  t h e  s c o p e  of  t h e  d e p a r t m e n t ' s  a n d  b o a r d s '  

p e r m i t  j u r i s d i c t i o n ,  the  d e p a r t m e n t  a n d  th e b o a r d s  h a v e  the 

a u t h o r i t y  to a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  s t a n d a r d s  a nd  

p r o c e d u r e s  for the p r o c e s s i n g  o f t h o s e  p e r m i t s ;  a nd

4. W i t h  r e s p e c t  to a n a d r o m o u s  s t r e a m  p e r m i t s  i s s u e d  

u n d e r  AS 1 6 . 0 5 . 8 7 0 ,  w e  b e l i e v e  t h a t  th e  d e p a r t m e n t ' s  j u r i s d i c­

t i o n  is n o t  l i m i t e d  to a c t i v i t i e s  o c c u r r i n g  d i r e c t l y  an d 

i n t e n t i o n a l l y  w i t h i n  the  c o n t i n u o u s l y  i n u n d a t e d  p o r t i o n s  of the 

w a t e r w a y .  R a t h e r ,  it is o u r  o p i n i o n  t h a t  t h i s  j u r i s d i c t i o n  

e x t e n d s  to t h o s e  a c t i v i t i e s  o c c u r r i n g  u p l a n d  of c l a s s i f i e d  

a n a d r o m o u s  s t r e a m s  or t h e i r  t r i b u t a r i e s  w h i c h ,  a b s e n t  s u f f i ­

c i e n t  m i t i g a t i n g  m e a s u r e s ,  w o u l d  c r e a t e  a d i r e c t  a n d  s u b s t a n­

ti a l  t h r e a t  t h a t  o n e  of the  r e s u l t s  s p e c i f i e d  in AS  1 6 . 0 5 -  

• 8 70 (b ) w o u l d  o c c u r .  S p e c i f i c a t i o n  of t h a t  j u r i s d i c t i o n a l  l i n e  

is b e s t  a c c o m p l i s h e d  by r u l e m a k i n g  -- w h i c h  is p r e c i s e l y  w h a t  

t h e  d e p a r t m e n t  i n t e n d s .

T h e  i s s u e s  i n v o l v e d  w i t h  r e s p e c t  to p a r t  four of o u r  

o p i n i o n  a r e  c o n t r o v e r s i a l .  G o o d  f a i t h  a n d  s e r i o u s  a r g u m e n t s  

c a n  be m a d e  t h a t  th e  d e p a r t m e n t ' s  j u r i s d i c t i o n  o v e r  a n a d r o m o u s  

s t r e a m s  is l i m i t e d  to d i r e c t  i n - s t r e a m  a c t i v i t i e s .  B e c a u s e  of
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t h e  a r g u a b l e  a m b i g u i t y  of  t h e  s t a t u t o r y  l a n g u a g e  i n v o l v e d ,  b o t h  

a r g u m e n t s  m a y  u l t i m a t e l y  h i n g e  o n  l e g i s l a t i v e  i n t e n t ,  w h i c h  in 

t h i s  c a s e  is d i f f i c u l t  to d i s c e r n .  W e  b e l i e v e  t h a t  o u r i n t e r­

p r e t a t i o n  is th e  p r e f e r a b l e  o n e  b e c a u s e  w e  v i e w  it as b e i n g  

m o r e  c o n s i s t e n t  w i t h  t h e  p u r p o s e  o f t h e  s t a t u t e .

I . T h e  d e p a r t m e n t  an d  b o a r d s '  p e r m i t  . j u r i s d i c t i o n .

M o s t  o f t h e  p e r m i t  s t a t u t e s  at i s s u e  in D i r e c t o r  

L o g a n ' s  o p i n i o n  r e q u e s t  u s e  s o m e  v a r i a n t  of the l a n g u a g e  

e m p l o y e d  in th e  d e p a r t m e n t ' s  a n a d r o m o u s  s t r e a m  l e g i s l a t i o n .  

AS  1 6 . 0 5 . 8 7 0 .  T h e  a n a d r o m o u s  s t r e a m  p e r m i t  s t a t u t e  w a s  e n a c t e d  

as p a r t  of A l a s k a ' s  c o m p r e h e n s i v e  F i s h  an d  G a m e  C o d e  in 1959. 

S L A  1959, ch. 94, § 31. It is f a i r  to s a y  t h a t  the l a n g u a g e

u t i l i z e d  in the  s t a t u t e  is d i f f i c u l t  and  o b l i q u e .  T h e  a n a d r o­

m o u s  s t r e a m  s t a t u t e  a p p l i e s  to p e r s o n s  w h o  d e s i r e :

. . .  to c o n s t r u c t  a h y d r a u l i c  p r o j e c t ,  or 
use, d i v e r t ,  o b s t r u c t ,  p o l l u t e ,  or c h a n g e  
t h e  n a t u r a l  f l o w  or b e d  of a s p e c i f i e d
r i v e r ,  lake, or s t r e a m ,  or to u s e  w h e e l e d ,  
t r a c k e d  or e x c a v a t i n g  e q u i p m e n t  or lo g  
d r a g g i n g  e q u i p m e n t  in the b e d  of a s p e c i f i e d  
r i v e r ,  l ak e,  or s t r e a m .

A S  1 6 . 0 5 . 8 7 0 .

T h i s  j u r i s d i c t i o n a l  c a t a l o g u e  h a s  c r e a t e d  a s i g n i f i­

c a n t  c o n t r o v e r s y .  S e e  sec. Ill, i n f r a . E q u a l l y  u n s e t t l e d  a r e  

th e p r o c e d u r e s  c o n t e m p l a t e d .  A n a c t i v i t y  l e a d i n g  to o n e  of the 

j u r i s d i c t i o n a l  r e s u l t s  d e s c r i b e d  in sec. 8 7 0  is n o t  s i m p l y  

r e q u i r e d  to be p e r m i t t e d  by the  d e p a r t m e n t .  R a t h e r ,  the

r e s p o n s i b l e  p e r s o n  is r e q u i r e d  to " n o t i f y  the C o m m i s s i o n e r  of
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h i s  i n t e n t i o n  b e f o r e  the  b e g i n n i n g  of th e c o n s t r u c t i o n  or 

u s e .” Id. A f t e r  r e c e i p t  of th e  n o t i c e ,  t h e c o m m i s s i n e r , if he  

" d e t e r m i n e s  to d o  s o , "  w i l l  " r e q u i r e  t h e  p e r s o n  . . .  to s u b m i t  

to h i m  f u l l  p l a n s  a n d  s p e c i f i c a t i o n s  of th e  p r o p o s e d  c o n s t r u c­

t i o n  or w o r k . "  A S  1 6 . 0 5 . 8 7 0 ( c ) .  In t h a t  c a s e,  the  c o m m i s ­

s i o n e r  s h a l l  a l s o  " r e q u i r e  the  p e r s o n  . . .  to  o b t a i n  w r i t t e n  

a p p r o v a l  f r o m  h i m  as to th e s u f f i c i e n c y  of the  p l a n s . ir s p e c i­

f i c a t i o n s  b e f o r e  t h e  c o n s t r u c t i o n  or u s e  h a s  b e g u n . "  I d . 

F i n a l l y ,  AS 1 6 . 0 5 . 8 8 0  p r o v i d e s :

If a p e r s o n  . . . b e g i n s  c o n s t r u c t i o n  on  a 
w o r k  p r o j e c t  or u s e  for w h i c h  n o t i c e  is 
r e q u i r e d  by sec. 8 7 0  of  th is  c h a p t e r  w i t h o u t  
f i r s t  p r o v i d i n g  p l a n s  an d s p e c i f i c a t i o n s  
s u b j e c t  to the a p p r o v a l  of th e c o m m i s s i o n e r  
for t h e  p r o p e r  p r o t e c t i o n  of f i s h  an d  g a m e ,  
a n d w i t h o u t  f i r s t  o b t a i n i n g  w r i t t e n  a p p r o v a l  
of the c o m m i s s i o n e r  as„ to the a d e q u a c y  of 
the p l a n s  a n d s p e c i f i c a t i o n s  s u b m i t t e d  for 
th e p r o t e c t i o n  of f i s h  an d  g a me , he  is 
g u i l t y  of a m i s d e m e a n o r .

AS  1 6 . 0 5 . 8 7 0 - . 8 8 0 ,  then, is a l i c e n s i n g  s t a t u t e ,  w h i c h  

h a s  b e e n  the v i e w  of this d e p a r t m e n t  for at l e a s t  18 y e a r s .  

Op. A t t y .  G e n . ,  J a n u a r y  3, 19 63, " Se c. 31, Ar t.  1, Ch. 94,

S L A  1 9 5 9  As A m e n d e d "  [ h e r e i n a f t e r  " 1 9 6 3  O p . " ] .  T h e  D e p a r t m e n t  

of  F i s h  and  G a m e  h a s  a d m i n i s t e r e d  the s t a t u t e  a c c o r d i n g l y .

T h e  p e r m i t  r e q u i r e m e n t s  of th e law, h o w e v e r ,  a r e 

p o t e n t i a l l y  q u i t e  c u m b e r s o m e .  A p e r s o n  m u s t  i n i t i a l l y  " n o t i f y "  

the  c o m m i s s i o n e r  of h i s  p r o p o s e d  a c t i v i t y .  T h e  c o m m i s s i o n e r  is 

t h e n  to d e t e r m i n e  w h e t h e r  th e a c t i v i t y  is o f a n a t u r e  w h i c h  

w i l l  r e q u i r e  th e s u b m i s s i o n  of " f u l l  p l a n s  an d  s p e c i f i c a­

t i o n s . "  S i n c e  th e i n i t i a l  " n o t i f i c a t i o n "  m u s t  be s u f f i c i e n t l y
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s p e c i f i c  t o e n a b l e  t h e  c o m m i s s i o n e r  to r e n d e r  an i n f o r m e d  

d e t e r m i n a t i o n  o n  t h e  " p l a n s  an d s p e c i f i c a t i o n s "  q u e s t i o n ,  the 

s t a t u t e  w o u l d  s e e m  to a l l o w  t h a t  the  a p p l i c a n t  s u b m i t ,  e s s e n­

ti a l l y ,  tw o  p e r m i t  a p p l i c a t i o n s  -- th e f i r s t  ‘o d e t e r m i n e  

w h e t h e r  a m o r e  d e t a i l e d  i n q u i r y  w i l l  be m a d e ,  and  th e s e c o n d  to 

o b t a i n  the n e e d e d  a u t h o r i z a t i o n .

In the  d e p a r t m e n t ' s  h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s ,  

the  d e p a r t m e n t  p r o p o s e s  to s h o r t  c i r c u i t  th i s t w o - s t e p  p r o c e­

d u r e  by s p e c i f y i n g  in a d v a n c e ,  a n d  t h r o u g h  r e g u l a t i o n ,  t h o s e  

c i r c u m s t a n c e s  u n d e r  w h i c h  " f u l l  p l a n s  a n d  s p e c i f i c a t i o n s "  w i l l  

b e n e c e s s a r y .  T h o s e  a c t i v i t i e s  a r e  d e l i n e a t e d  in 5 A A C  95- 

.030. A c t i v i t i e s  n o t  l i s t e d  in t h a t  s e c t i o n  w i l l  n o t  r e q u i r e  

" n o t i f i c a t i o n "  u n d e r  A S 1 6 . 0 5 . 8 7 0 ( b ) .  W h i l e  the l i s t  in 

p r o p o s e d  5 A A C  9 5 . 0 3 0  h a s  b e e n  c r i t i c i z e d  as a p o l i c y  m a t t e r  

for b e i n g  o v e r l y  b r o a d , ^  it is o u r  o p i n i o n  th a t w h e n  the 

d e p a r t m e n t  or b o a r d  h a s  e s t a b l i s h e d  a g e n e r a l  p o l i c y  of r e q u i r­

ing p l a n s  and  s p e c i f i c a t i o n s  in a l l  i n s t a n c e s  i n v o l v i n g  s p e c i­

fic  t y p e s  of a c t i v i t i e s ,  th at  p o l i c y  c a n  a n d  p e r h a p s  m u s t  be 

c o d i f i e d  by r e g u l a t i o n .

T h e  a p p e a l  of p r e d e t e r m i n i n g ,  by r e g u l a t i o n ,  c i r c u m­

s t a n c e s  u n d e r  w h i c h  " f u l l  p l a n s  a n d  s p e c i f i c a t i o n s "  w o u l d  be 

r e q u i r e d  b e c o m e s  m a n i f e s t  w i t h  r e s p e c t  to p e r m i t s  w i t h i n

1 L e t t e r ,  A l a s k a  L o g g e r s '  A s s o c i a t i o n  to D i r e c t o r  

L o g a n ,  M a r c h  25, 1 9 8 1  at 3. T h e  l e t t e r  s t a t e s  th at  the l i s t i n g  
r e q u i r e s  the s u b m i s s i o n  of  f u l l  p l a n s  and  s p e c i f i c a t i o n s  " i n  

e v e r y  i n s t a n c e . "



c r i t i c a l  h a b i t a t  a r e a s .  U n d e r  AS  1 6 . 2 0 . 2 5 0 ,  a p e r s o n  d e s i r i n g  

to u s e  e i t h e r  p r i v a t e  or p u b l i c  l a n d  w i t h i n  a c r i t i c a l  h a b i t a t  

a r e a  is r e q u i r e d  to n o t i f y  th e c o m m i s s i o n e r .  H o w e v e r ,  u n d e r  

AS  1 6 . 2 0 . 2 6 0 ,  t h e  d e t e r m i n a t i o n  of w h e t h e r  to r e q u i r e  " f u l l  

p l a n s  a n d  s p e c i f i c a t i o n s "  is v e s t e d  in the a p p r o p r i a t e

b o a r d .  S i n c e  th e b o a r d s  o f  F i s h e r i e s  an d  G a m e  m e e t  o n  an  

i n f r e q u e n t  b a s i s ,  u n d e r  t h e  s t a t u t e  a p e r s o n  m a y  h a v e  to w a i t  a 

l o n g  t i m e  fo r t h e  b o a r d  to d e t e r m i n e  th e a p p r o p r i a t e  d i s p o s i­

t i o n  of h i s  " n o t i f i c a t i o n "  u n d e r  A S  1 6 . 0 5 . 2 5 0 .

T h e  p r o p o s e d  5 A A C  9 5 . 0 4 0 ( a )  w o u l d  s p e c i f y  t h o s e  

c o n s t r u c t i o n  a c t i v i t i e s  w h i c h  w i l l  r e q u i r e  d e t a i l e d  p l a n s  and 

s p e c i f i c a t i o n s  to be  s u b m i t t e d  to th e c o m m i s s i o n e r  u n d e r  

AS  1 6 . 2 0 . 2 6 0 .  T h e  s t a t u t e  d o e s  n o t  p r e c l u d e  th e b o a r d  f r o m  

" d e t e r m i n i n g "  the n e c e s s i t y  for s u b m i t t i n g  p l a n s  a nd  s p e c i f i c a­

t i o n s  by r e g u l a t i o n  r a t h e r  t h a n  on  a c a s e - b y - c a s e  b a s i s .  T h e  

c h o i c e  of w h i c h  o p t i o n  to p u r s u e  w o u l d  s e e m  c o m m i t t e d  to the

s o u n d  d i s c r e t i o n  of the d e p a r t m e n t  a n d  bo a r d .

F r o m  the  p e r m i t t i n g  s t a t u t e s  d i s c u s s e d  s u p r a , it c a n  

be s e e n  t h a t  T i t l e  16 a t t e m p t s  to d i v i d e  p e r m i t t i n g  r e s p o n s i­

b i l i t y  b e t w e e n  the d e p a r t m e n t  a n d  th e b o a r d s .  As n o t e d  p r e v i -

2 AS 1 6 . 2 0 . 2 6 0  s t a t e s  t h a t  fu l l p l a n s  w i l l  be

r e q u i r e d  " w h e n  a b o a r d  so d e t e r m i n e s . "  T h e  s t a t u t e  is u n c l e a r  
as to w h i c h  b o a r d  is the  a p p r o p r i a t e  d e c i d i n g  e n t i t y .  S i n c e  
the  h a b i t a t  r e g u l a t i o n s  w i l l  be j o i n t l y  a d o p t e d  by b o t h  b o a r d s ,  

t h e  p r o b l e m  is a v o i d e d .

Honorable Ronald 0. Skoog March 4, 1982
Re: J66-839-81 Page 6
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o u s l y ,  A S  1 6 . 0 5 . 8 7 0  v e s t s  a l l  p e r m i t t i n g  a u t h o r i t y  w i t h  r e s p e c t  

to c l a s s i f i e d  a n a d r o m o u s  s t r e a m s  in t h e  c o m m i s s i o n e r .  T h e  s a m e  

is t r u e  of th e  " o b s t r u c t i o n "  p e r m i t  r e q u i r e m e n t  of  AS  1 6 . 0 5 -  

.840."^ W i t h  r e s p e c t  to c r i t i c a l  h a b i t a t  a r e a s  (AS 1 6 . 2 0 -  

. 2 5 0 - . 2 6 0 ) ,  the  p e r m i t  p r o g r a m  is a d m i n i s t e r e d  by t h e  c o m m i s ­

s i o n e r  in t h o s e  s i t u a t i o n s  in w h i c h  t h e  b o a r d  " d e t e r m i n e s "  t h a t  

p l a n s  a n d  s p e c i f i c a t i o n s  w i l l  be  n e c e s s a r y .  W i t h  r e s p e c t  to 

s t a t e  g a m e  r e f u g e s ,  AS 1 6 . 2 0 . 0 5 0 - . 0 6 ^  ...l 'ermit j u r i s d i c t i o n

3 AS  1 6 . 0 5 . 8 4 0  s t a t e s :

If the c o m m i s s i o n e r  c o n s i d e r s  it n e c e s s a r y ,  
e v e r y  d a m  or o t h e r  o b s t r u c t i o n  b u i l t  b y a n y  
p e r s o n  a c r o s s  a s t r e a m  f r e q u e n t e d  by s a l m o n  
or o t h e r  f i s h  s h a l l  be p r o v i d e d  by th a t 
p e r s o n  w i t h  a d u r a b l e  a n d  e f f i c i e n t  f i s h w a y  
an d  a d e v i c e  for th e e f f i c i e n t  p a s s a g e  of 
d o w n s t r e a m  m i g r a n t s .

E m p h a s i s  s u p p l i e d .

" P l a n s  an d s p e c i f i c a t i n s "  m u s t  b e  a p p r o v e d  by  the d e p a r t m e n t .  
I d . T h i s  s t a t u t e  is g e o g r a p h i c a l l y  b r o a d e r ,  b u t  t o p i c a l l y  far 
n a r r o w e r  t h a n  A S  1 6 . 0 5 . 8 7 0 .  It a p p l i e s  to any s t r e a m  f r e­

q u e n t e d  by fi sh  —  w h e t h e r  a n a d r o m o u s  or no t.  O n  th e o t h e r  
h a n d ,  it g o v e r n s  o n l y  p h y s i c a l  o b s t r u c t i o n s  to the s t r e a m ,  a n d  

c o n f e r s  r e g u l a t o r y  a u t h o r i t y  o n l y  to th e e x t e n t  n e c e s s a r y  to 
a m e l i o r a t e  the i m p a c t s  of  t h a t  o b s t r u c t i o n .  P r o ­
p o s e d  5 A A C  9 5 . 0 2 0  a p p r o p r i a t e l y  c o n f i n e s  p e r m i t  j u r i s d i c t i o n  

o v e r  " s t r e a m s  f r e q u e n t e d  by f i s h "  to t h o s e  s i t u a t i o n s .
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4
s o l e l y  in t h e  c o m m i s s i o n e r .  F i n a l l y ,  t h e  s t a t e  g a m e  s a n c ­

t u a r y  s t a t u t e s  p r o v i d e  t h a t  " th e  b o a r d s  m a y  a d o p t  r e g u l a t i o n s

g o v e r n i n g  e n t r y ,  d e v e l o p m e n t ,  c o n s t r u c t i o n  . . . "  in b o t h  

W a l r u s  I s l a n d  S t a t e  G a m e  S a n c t u a r y  (AS 1 6 . 2 0 . 1 2 0 ) ,  a n d  the 

M c N e i l  R i v e r  S t a t e  G a m e  S a n c t u a r y .  A S 1 6 . 2 0 . 1 7 0 .

B e c a u s e  s t a t u t o r y  j u r i s d i c t i o n  is s p l i t  a m o n g  t h e

a r e a s  i n v o l v e d  in the  h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s ,  th e

q u e s t i o n  h a s  a r i s e n  as to t h e  a u t h o r i t y  fo r th e a d o p t i o n  of 

h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s  g o v e r n i n g  a l l  of the  a r e a s

4 W h i l e  the s t a t e  g a m e  r e f u g e  s t a t u t e s  u s e  the  s a m e  
" n o t i f i c a t i o n "  a n d  " p l a n s  a n d  s p e c i f i c a t i o n s "  l a n g u a g e  as 
A S  1 6 . 0 5 . 8 7 0  (and AS 1 6 . 2 0 . 2 5 0 - . 2 6 0 ) ,  A S  1 6 . 2 0 . 0 5 0  c o n t a i n s  o n e  
i m p o r t a n t  v a r i a t i o n .  U n l i k e  t he  c r i t i c a l  h a b i t a t  s t a t u t e
(AS 1 6 . 2 0 . 2 5 0 ) ,  p e r m i t  j u r i s d i c t i o n  is c o n f i n e d  to l a n d  w i t h i n
s t a t e  g a m e  r e f u g e s  w h i c h  is " u n d e r  the c o n t r o l  or j u r i s d i c t i o n  
of  the  s t a t e ,  w h e t h e r  t h r o u g h  f e d e r a l  p e r m i t  or s t a t e  o w n e r ­
s h i p . "  M o r e o v e r ,  the i n i t i a l  a p p l i c a n t  u n d e r  sec. 0 5 0  is " t h e  
r e s p o n s i b l e  s t a t e  d e p a r t m e n t  or a g e n c y . "  U n d e r  th e  s t a t u t e ,  
then, w h e n  a p r i v a t e  i n d i v i d u a l  s e e k s  a p e r m i t  or l e a s e  f r o m  
th e D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s ,  D N R  is o b l i g a t e d  to
" n o t i f y  the D e p a r t m e n t  of F i s h  a n d  G a m e .  In c a s e s  w h e n  f u l l  
p l a n s  a n d  s p e c i f i c a t i o n s  are  r e q u i r e d ,  h o w e v e r ,  t h o s e  p l a n s  
m u s t  be s u b m i t t e d  a n d  p e r m i s s i o n  o b t a i n e d  by the p r i v a t e  
i n d i v i d u a l .  A S  1 6 . 2 0 . 0 6 0 .  T h e  D e p a r t m e n t  o f  F i s h  an d  G a m e  h a s  
s o u g h t  to s t r e a m l i n e  thi s p o t e n t i a l l y  c u m b e r s o m e  p r o c e d u r e  by 
p r o v i d i n g  for the " a d o p t i o n  of D N R  p e r m i t s  in t h e s e  a r e a s .

In t h e  c a s e  of o n e  s t a t e  r e f u g e  (the M e n d e n h a l l
W e t l a n d s  S t a t e  G a m e  R e f u g e ) ,  A S  1 6 . 2 0 . 0 3 4 ( g )  p r o v i d e s  t h e
" m a n a g e m e n t  of  the s u r f a c e  an d  s u b s u r f a c e  e s t a t e  is the r e s p o n ­
s i b i l i t y  of th e  D e p a r t m e n t  o f N a t u r a l  R e s o u r c e s . "  H o w e v e r ,  
t h a t  s u b s e c t i o n  a d d s  th at  " a n y  a c t i o n s  by the D e p a r t m e n t  of
N a t u r a l  R e s o u r c e s  w h i c h  a f f e c t  the  h a b i t a t  s h a l l  be in c o n f o r m ­
ity w i t h  the p l a n  p r o p o s e d  a n d  a d o p t e d  by the D e p a r t m e n t  of
F i s h  an d  G a m e . "  AS 1 6 . 2 0 . 0 3 4 ( g )  s h o u l d  n o t  be r e a d  as a n 
i m p l i e d  r e p e a l e r  of AS  1 6 . 2 0 . 0 5 0 - . 0 6 0 .  S e e  M o r t o n  v. M a n c a r i ,  

41 7  U.S. 535, 549 ( 19 74 ). R a t h e r  sec. 0 3 4 ( g )  w o u l d  s e e m
c o n s i s t e n t  w i t h  the " v e t o "  d e v i c e  p r o v i d e d  in AS 1 6 . 0 5 . 0 5 0 - . 0 6 0 .
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i n v o l v e d .  T h a t  i s s u e  is t r e a t e d  in t h e  f o l l o w i n g  s e c t i o n  of

t h i s  o p i n i o n .

I I . R e g u l a t o r y  a u t h o r i t y  for a d o p t i o n  of  
h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s ^

N o  o n e  e n t i t y  h a s  e x p l i c i t  p e r m i t  j u r i s d i c t i o n  o v e r  

a l l  of  t h e  a r e a s  c o v e r e d  by the  H a b i t a t  P r o t e c t i o n  R e g u l a ­

ti o n s .  In c e r t a i n  c a s e s ,  p e r m i t  j u r i s d i c t i o n  is v e s t e d  in the

b o a r d s ;  in o t h e r  c a s e s  it is l o d g e d  in the  c o m m i s s i o n e r ;  a n d  in

o n e  c a s e  ( c r i t i c a l  h a b i t a t  a r e a s ) ,  th e j u r i s d i c t i o n  is s h a r e d .  

It is o u r  o p i n i o n  t h a t  e a c h  e n t i t y  h a s  the  a u t h o r i t y  to a d o p t  

r e g u l a t i o n s  i m p l e m e n t i n g  t h o s e  p e r m i t  p r o g r a m s  e x p l i c i t l y

g r a n t e d  to it b y the l e g i s l a t u r e .  T h i s  is d o e s  n o t  m e a n ,  

h o w e v e r ,  t h a t  j o i n t  a d o p t i o n  of h a b i t a t  p r o t e c t i o n  v e g u l a t i o n s  

c o v e r i n g  ill of th e a r e a s  i n v o l v e d  is n o t  a p p r o p r i a t e .  T o  the 

c o n c r a r y ,  s i n c e  the s t a n d a r d s  a n d  p r o c e d u r e s  for p e r m i t  a p p r o v­

al a r e  c o m m o n  to a l l  of the a r e a s  c o v e r e d ,  j o i n t  a d o p t i o n  w o u l d  

s e e m  to p r o m o t e  b o t h  c l a r i t y  and  e f f i c i e n c y .

A  p a r t i c u l a r  a r g u m e n t  h a s  b e e n  r a i s e d  w i t h  r e s p e c t  to 

r u l e - m a k i n g  a u t h o r i t y  to i m p l e m e n t  th e a n a d r o m o u s  s t r e a m  p e r m i t  

p r o g r a m .  A s n o t e d  o r e v i o u s l y ,  the a n a d r o m o u s  s t r e a m  s t a t u t e s  

(AS 1 6 . 0 5 . 8 7 0 - . 8 8 0 )  c o n f e r  p e r m i t  j u r i s d i c t i o n  s o l e l y  o n  the 

c o m m i s s i o n e r .  H o w e v e r ,  A S 1 6 . 0 5  d o e s  n o t  e x p l i c i t l y  c o n f e r  

u p o n  the  c o m m i s s i o n e r  the a u t h o r i t y  to a d o p t  r e g u l a t i o n s  to 

i m p l e m e n t  t h e  p a r t i c u l a r  p o w e r s  g r a n t e d  by t h a t  c h a p t e r .  As a 

r e s u l t ,  it h a s  b e e n  a r g u e d  t h a t  " t h e  l e g i s l a t u r e  m a y  h a v e
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i n t e n t i o n a l l y  c h o s e n  n o t  to g i v e  the  c o m m i s s i o n e r  c l e a r  a u t h o r­

ity  to w r i t e  r e g u l a t i o n s "  i m p l e m e n t i n g  A S  1 6 . 0 5 . 8 7 0 .  L e t t e r ,  

S e a l a s k a  C o r p o r a t i o n  to C o m m i s s i o n e r  S k o o g ,  M a r c h  27, 1 9 8 0  a t  7.

T h e  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  n e e d  n o t  b e e x p l i c­

it l y  g r a n t e d .  I n d e e d ,  a d m i n i s t r a t i v e  a g e n c i e s  g e n e r a l l y  a r e  

h e l d  to h a v e  the  i m p l i e d  p o w e r  to a d o p t  r e g u l a t i o n s  n e c e s s a r y  

to i m p l e m e n t  e x p l i c i t l y  c o n f e r r e d  a u t h o r i t y .  C a l i f .  D r i v e - I n  

R e s t a u r a n t  A s s o c ,  v. C l a r k , 1 4 0  P . 2d 657, 6 6 5  (Cal if . 1 9 4 3 ) ;

F e r t i c h  v. M i t c h n e r , 11 N E  605, 609  ( I n d i a n a  1 8 8 7 ) .  O n e  o f  the 

m o s t  c o m m o n  e x a m p l e s  of i m p l i e d  a u t h o r i t y  is the p o w e r  to a d o p t  

r u l e s  of p r o c e d u r e  to e x e c u t e  q u a s i - j u d i c i a l  p o w e r s .  S ee  

S u t h e r l a n d ,  S t a t u t o r y  C o n s t r u c t i o n ,  4 t h  Ed., sec. 55 . 0 4 .  T h e  

q u e s t i o n  of th e  s c o p e  a n d  e x t e n t  of i m p l i e d  p o w e r s  i n v o l v e s  a 

m i x t u r e  of c o m m o n  s e n s e  a n d  l e g i s l a t i v e  i n t e n t .  A l t h o u g h  the 

a u t h o r i t y  to a d o p t  r e g u l a t i o n s  is n o t  e x p l i c i t l y  c o n f e r r e d ,  the 

e x i s t e n c e  of th e a u c h o r i t y  is r e c o g n i z e d  in T i t l e  16. See  

A S  1 6 . 0 5 . 0 7 0 .  A l l  " a d m i n i s t r a t i v e ,  b u d g e t i n g  and  f i s c a l  

power';" a r e  e x p l i c i t l y  c o n f e r r e d  on th e c o m m i s s i o n e r  (AS 1 6 . 0 5 — 

.050), a n d  h i s  s p e c i f i c a l l y  e n u m e r a t e d  p o w e r s  are  g i v e n  " n o t  by 

w a y  of l i m i t a t i o n . "  Id. In p a r t i c u l a r ,  the c o m m i s s i o n e r  is to 

" m a n a g e ,  p r o t e c t ,  m a i n t a i n ,  i m p r o v e ,  an d  e x t e n d  the fish, g a me ,  

a n d  a q u a t i c  p l a n t  r e s o u r c e s  of  the  s t a t e "  (AS 1 6 . 0 5 . 0 2 0 ( 2 ) )  a n d  

is g i v e n  " a l l  n e c e s s a r y  p o w e r  to a c c o m p l i s h  the f o r e g o i n g . "  

A S  1 6 . 0 5 . 0 2 0 ( c ) .
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G i v e n  t h e  g e n e r a l  l a w  w i t h  r e s p e c t  t o i m p l i e d  r u l e -  

m a k i n g  a u t h o r i t y ,  it is h a r d  to a r g u e  t h a t  th e  c o m m i s s i o n e r  

d o e s  n o t  at l e a s t  h a v e  th e  p o w e r  to a d o p t  p r o c e d u r a l  r u l e s  to 

i m p l e m e n t  A S  1 6 . 0 5 . 8 7 0 .  S i m i l a r l y ,  w e  b e l i e v e  t h a t  h e  p o s s e s s­

es the a u t h o r i t y  to e s t a b l i s h  by r e g u l a t i o n  the s t a n d a r d s  u n d e r  

w h i c h  sec. 8 7 0  p e r m i t s  w i l l  be  i s s u e d .  W e  c a n n o t  i m p u t e  to the 

l e g i s l a t u r e  an  i n t e n t  t h a t  th e c o m m i s s i o n e r  i s s u e  p e r m i t s  u n d e r  

sec. 870  s o l e l y  on  a n  ad^ h o c  b a s i s .  S u c h  an  i n t e n t  w o u l d  be 

c o n t r a r y  to the m o s t  r u d i m e n t a r y  c o n c e p t s  of  c i v i l i z e d  a d m i n i s­

t r a t i v e  p r a c t i c e .  E q u a l l y  c l e a r l y ,  o n c e  th e a b i l i t y  to d e v e l o p  

s t a n d a r d s  of  g e n e r a l  a p p l i c a b i l i t y  h a s  b e e n  a s s u m e d ,  the o n l y  

l a w f u l  m e a n s  for a d o p t i o n  of t h o s e  s t a n d a r d s  by the c o m m i s­

s i o n e r  is t h r o u g h  r e g u l a t i o n .  K e n a i  P e n i n s u l a  F i s h e r m e n ' s  

C o o p e r a t i v e  A s s o c . ,  Inc. v. S t a t e , 62 8 P . 2d 89 7 ( 19 81 );  AS  44 - 

. 6 2 . 6 4 0 ( 2 ) .  B e c a u s e  of t h a t  c o n s t r a i n t ,  to s u g g e s t  t h a t  the 

c o m m i s s i o n e r  l a c k s  th e  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  g o v e r n i n g  

the i s s u a n c e  of p e r m i t s  u n d e r  AS 1 6 . 0 5 . 8 7 0  is to a r g u e  that  the 

c o m m i s s i o n e r  is c o n s t r a i n e d  in the a d m i n i s t r a t i o n  of  th a t 

permi*' p r o g r a m  to " s e a t - o f - t h e - p a n t s "  a d j u d i c a t i o n .

T h e  c o m m i s s i o n e r ' s  i m p l i e d  r e g u l a t o r y  a u t h o r i t y ,  

h o w e v e r ,  d o e s  n o t  e x t e n d  b e y o n d  the  p e r m i t  a u t h o r i t y  e x p l i c i t l y  

c o n f e r r e d .  T h e  s a m e  is t r u e  of the r u l e - m a k i n g  a u t h o r i t y  of 

the b o a r d s  w i t h  r e s p e c t  to the p e r m i t  p r o g r a m s  u n d e r  th eir 

j u r i s d i c t i o n .  In the p ast , it ha s  b e e n  s u g g e s t e d  th at  the 

a b s e n c e  of e x p l i c i t  r u l e - m a k i n g  a u t h o r i t y  in the c o m m i s s i o n e r
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is i m m a t e r i a l  b e c a u s e  of t h e  b r o a d  r u l e - m a k i n g  a u t h o r i t y  of t h e  

b o a r d s  to a d o p t  h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s .  T h u s ,  the 

e n t i r e t y  of p r o p o s e d  5 A A C  95 -- e v e n  as it a f f e c t s  a n a d r o m o u s  

s t r e a m s  -- h a s  b e e n  j u s t i f i e d  in p a r t  by the  g e n e r a l  r u l e -  

m a k i n g  a u t h o r i t y  c o n f e r r e d  o n  the b o a r d s  b y  A S  1 6 . 0 5 . 2 5 1  a n d  

A S  1 6 . 0 5 . 2 5 5 .  B e c a u s e  b o t h  t h e  b o a r d s ,  a n d  the c o m m i s s i o n e r ,  

h a v e  t h e  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  i m p l e m e n t i n g  e a c h  of 

t h e i r  r e s p e c t i v e  p e r m i t  p r o g r a m s ,  w h e t L e r  the e n t i r e t y  of the 

r e g u l a t i o n s  m i g h t  be j u s c i f i e d  u n d e r  th e b o a r d s '  b r o a d  r u l e -  

m a k i n g  p o w e r  is a q u e s t i o n  w h i c h  w e  n e e d  n o t  r e s o l v e .

In sum, the  h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s  s h o u l d  be 

v i e w e d  as an a m a l g a m  of  a l l o c a t e d  a u t h o r i t y .  F o r  e x a m p l e ,  the 

a u t h o r i t y  c i t a t i o n  for  p r o p o s e d  5 A A C  9 5 . 0 3 0  s h o u l d  r e f e r e n c e  

the c o m m i s s i o n e r ' s  p e r m i t  p r o g r a m  u n d e r  A S  1 6 . 0 5 . 8 7 0 .  W h e r e  

the b o a r d s '  p e r m i t  a u t h o r i t y  is i n v o l v e d ,  t h o s e  p e r m i t t i n g  

s t a t u t e s  s h o u l d  be c i t e d .  W h e r e  a s e c t i o n  of the r e g u l a t i o n s  

a p p l i e s  to b o t h  the b o a r d s '  and  th e c o m m i s s i o n e r ' s  p e r m i t  

p r o g r a m s ,  b o t h  a u t h o r i t y  c i t a t i o n s  s h o u l d  be u t i l i z e d .

G e o g r a p h i c a l s c o p e of the deij a r t m e n t 's
j u r i s d i c t i o n u n d e r AS 16.05.1 T W T

T h e  m o s t  d i f f i c u l t  q u e s t i o n  r a i s e d  by th e c o m m e n t s  of 

the A l a s k a  L o g g e r s '  A s s o c i a t i o n  an d S e a l a s k a  i n v o l v e s  the 

g e o g r a p h i c a l  s c o p e  of th e d e p a r t m e n t ' s  p e r m i t  j u r i s d i c t i o n  

u n d e r  AS 1 6 . 0 5 . 8 7 0 .  T h e  a r g u m e n t  is a d v a n c e d  by S e a l a s k a  as 

f o l l o w s :
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T h e  i n t e n t  w i t h  r e s p e c t  to  t h i s  l a n g u a g e  
[AS 1 6 . - 0 5 . 8 7 0 ( b ) ] p r o v i d e s  t h a t  o n l y  w h e n  
t h e p a r t y  s p e c i f i c a l l y  d e s i r e s  or i n t e n d s  to 
d i s c h a r g e  or d e p o s i t  i n t o  t h e  w a t e r b o d y  a r e  

t h e y  r e q u i r e d  to s e c u r e  c o m m i s s i o n e r  c o n c u r ­
re n c e ,  w h i l e  t h o s e  a c t i v i t i e s  a d j a c e n t  to 
s p e c i f i e d  w a t e r s  t h a t  d o  n o t  p u r p o s e f u l l y  
i n t e n d  to p o l l u t e  a r e  n o t  r e q u i r e d  to s e c u r e  

c o m m i s s i o n e r  c o n c u r r e n c e .  E x t e n s i o n  of th e  
c o m m i s s i o n e r ' s  a u t h o r i t y  to th e a r e a  o u t s i d e  
th e b o u n d a r i e s  of th e  s t r e a m b e d  w o u l d  e x c e e d  

l e g i s l a t i v e  i n t e n t .

S e a l a s k a  L e t t e r ,  s u p r a  at 1 3 . ^  U n d e r  t h i s  v i ew , a p e r m i t  is 

n o t  n e c e s s a r y  u n d e r  AS 1 6 . 0 5 . 8 7 0  u n l e s s  a p e r s o n  i n t e n t i o n a l l y  

d e s i r e s  to p l a c e  i n j u r i o u s  m a t e r i a l s  d i r e c t l y  i n t o  a s t r e a m .

T h e  i s s u e  of  t he  g e o g r a p h i c  s c o p e  of the  d e p a r t m e n t ' s  

j u r i s d i c t i o n  is d i f f i c u l t  b e c a u s e  th e  s t a t u t e  is n o t  n e c e s s a r ­

ily c l e a r .  A  p e r m i t  is r e q u i r e d  u n d e r  AS  1 6 . 0 5 . 8 7 0 ( b )  if a 

p e r s o n  " d e s i r e s  to . . . p o l l u t e  . . . the n a t u r a l  f l o w  or be d  

of a s p e c i f i e d  [ a n a d r o m o u s ]  r i v e r ,  l a k e  or s t r e a m . "  T h a t  

p h r a s e  m a y  n o t  h a v e  a p l a i n  m e a n i n g  (see H o r o w i t z  v. A l a s k a  B a r  

A s s n . , 609 P . 2d 39 ( A l a s k a  1 9 8 0 ) ,  s i n c e  the s t a t u t e  s p e a k s  o n l y

5 E a r l i e r  in t h e i r  c o m m e n t s ,  S e a l a s k a  s u g g e s t e d  that 
AS  1 6 . 0 5 . 8 7 0  d o e s  n o t  c o n f e r  u p o n  the c o m m i s s i o n e r ,  in any 
i n s t a n c e ,  " t h e  a u t h o r i t y  to r e q u i r e  a p e r m i t . "  Id. at  11. 

T h i s  i s s u e  is t r e a t e d  in S e c t i o n  I o f t h i s  o p i n i o n .  S i n c e  the 
s t a t u t e  c l e a r l y  d o e s  r e q u i r e  w r i t t e n  a p p r o v a l  w h e n  t h e  c o m m i s ­
s i o n e r  so r e q u i r e s ,  a n d  s i n c e  it is a c r i m e  to c o m m e n c e  c o n­
s t r u c t i o n  w i t h o u t  t h a t  w r i t t e n  a p p r o v a l ,  the u s e (or a b s e n c e )  
of p a r t i c u l a r  w o r d s  in t h e  s t a t u t e  —  s u c h  as " p e r m i t "  -« 
h a r d l y  s e e m s  i m p o r t a n t .
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of the  r e s u l t ,  a n d  n o t  h o w  it o c c u r r e d . ^

T h e  l y n c h p i n  o f  s o u n d  s t a t u t o r y  i n t e r p r e t a t i o n  is 

l e g i s l a t i v e  i n t e n t ;  A S  1 6 . 0 5 . 8 7 0  m u s t  be  c o n s t r u e d  in a m a n n e r  

w h i c h  e f f e c t u a t e s  i t s  p u r p o s e .  A n c h o r a g e  M u n i c i p a l  E m p l o y e r 

A s s n .  v. M u n i c i p a l i t y  of  A n c h o r a g e , 6 1 8  P . 2d 57 5  ( A l a s k a  1 9 8 0 ) ;  

K e n a i  P e n i n s u l a  B o r o u g h  v. A n d r u s , 4 3 6  F. S u p p .  2 8 8  (D. A l a s k a  

1 9 7 7 ) .  T h e  p u r p o s e  of th e  " p l a n s  a n d  s p e c i f i c a t i o n s "  r e q u i r e­

m e n t  of AS 1 6 . 0 5 . 8 7 0  is for the " p r o t e c t i o n  of f i s h  a n d  g a m e . "  

AS 1 6 . 0 5 . 8 7 0 ( c ) .  T h e  i n t r o d u c t i o n  of p o l l u t a n t s  i n * o  the 

s t r e a m  w i l l  h a v e  th e s a m e  e f f e c t  u p o n  f i s h  a n d  g a m e  r e g a r d l e s s  

of w h e t h e r  th e p o l l u t a n t s  w e r e  d i r e c t l y  d u m p e d  i n t o  the  s t r e a m ,  

or w e r e  t h e r e s u l t  of  s t r e a m s i d e  or  t r i b u t a r y  a c t i v i t y .

In th is  r e g a r d ,  it s h o u l d  be  n o t e d  t ha t the d i s t i n c ­

ti o n  b e t w e e n  d i r e c t  d i s c h a r g e s  ( " p o i n t  s o u r c e s " )  a n d  c o n s e q u e n­

ti a l  d i s c h a r g e  v ' n o n - p o i n t  s o u r c e s " )  is p r i m a r i l y  o n e  of 

f e d e r a l  law. T h e  t e r m s  w e r e  f i r s t  u s e d  in A l a s k a  l a w  in 1978, 

a n d  e v e n  t h e n  t h e y  w e r e  n o t  i n t e n d e d  as a j u r i s d i c t i o n a l  

d e m a r c a t i o n .  S e e  i n f r a .

E n v i r o n m e n t a l  and  fi s h and  g a m e  p r o t e c t i o n  s t a t u t e s  

" s h o u l d  b e  l i b e r a l l y  c o n s t r u e d  to a c h i e v e  t h e i r  i n t e n d e d  

p u r p o s e . "  K e n a i  P e n i n s u l a  F i s h e r m e n ' s  C o o p e r a t i v e  A s s o c i a t i o n ,  

Inc. v. S t a t e , 6 28  P . 2d at 903. T h i s  is p a r t i c u l a r l y  t r u e  w i t h

6 It c a n  w e l l  be a r g u e d  t h a t  the s t a t u t e  is c l e a r  on  

t h i s  is s ue , s i n c e  a n y  a c t  of p o l l u t i o n  r e q u i r e s  a p e r m i t ,  
r e g a r d l e s s  of c a u s a t i o n .  E v e n  if t h a t  w e r e  true, m o r e  in the 
w a y  of i n t e r p r e t a t i o n  w o u l d  be r e q u i r e d .  S e e i n f r a .
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r e s p e c t  to t h e  j u r i s d i c t i o n a l  s c o p e  of  s u c h  s t a t u t e s ,  L e s l i e  

S a l t  Co. v. F r o e h l k e , 5 7 8  F . 2 d  7 4 2  (9th Cir. 1 9 7 8 ) ,  a n d  w i t h  

r e s p e c t  to p r o f e r r e d  " i n t e n t "  r e q u i r e m e n t s .  U. S.  v. S t a n d a r d  

O i l , 3 8 4  U.S. 2 2 4  ( 1 96 6) . W e  b e l i e v e  t h a t  a " d i r e c t  d i s c h a r g e "  

i n t e r p r e t a t i o n  w o u l d  d i s s e r v e  th e p u r p o s e  o f the  s t a t u t e .

S t o c k  v. S t a t e , 526  P . 2d 3 ( A l a s k a  1 9 7 5 )  p r o v i d e s  

g u i d a n c e  o n  t h i s  i s s u e .  AS  4 6 . 0 3 . 7 1 0  s t a t e s  t h a t  " n o  p e r s o n  

m a y  p o l l u t e  or a d d  to th e p o l l u t i o n  of t h e air,  land, s u b s u r ­

f a c e  l a n d  or w a t e r  o f  t h e  S t a t e . "  " P o l l u t i o n "  is in t u r n  

d e f i n e d  in m i t l e  46  as i n c l u d i n g  b o t h  t h e  " a c t u a l  or p o t e n t i a l "  

h a r m  to p r o t e c t e d  u s e s  of w a t e r s .  AS  4 6 - 0 3 . 9 0 0 ( 1 5 ) .  S t o c k  v . 

S t a t e  i n v o l v e d  t h e  i n t e r p r e t a t i o n  of t h e  p r o h i b i t i o n  in A S  4 u -  

. 0 3 . 7 1 0 .  In p a r t i c u l a r ,  t h e  c o u r t  s t a t e d  t h a t  the p r o h i b i t i o n  

d i d  no t  t u r n  u p o n  w h e t h e r  th e a c t i v i t y  o c c u r r e d  d i r e c t l y  in the 

w a t e r b r d y :

We hold that by use of the word 'potentio ' 
l y ' the statute prohibits acts which a 
reasonable person would foresee as creating 
a substantial risk of making water actually 
injurious to the statutorily protected 
interests. Pertinent examples would include 
the disposal c ' atomic wastes in b i o d e g r a d­
able containers or the construction of a 
septic tank on a hillside known to bo 
subject to landslides and located above “ 
stream.

Id. at 10.

Thus, if a person constructed a septic tank on a 

hillside under such circumstances, he would be creating a 

potential for harm. More telling for the purpose of this
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o p i n i o n ,  if a l a n d s l i d e  w e r e  to a c t u a l l y  o c c u r ,  ar.d s e w a g e  w e r e  

to e n t e r  t h e  s t r e a m ,  h e  w o u l d  b e  g u i l t y  of a c t u a l  p o l l u ­

t i o n  —  e v e n  t h o u g h  h i s  a c t i v i t y  s o l e l y  o c c u r r e d  o u t s i d e  th e 

s t r e a m b a n k .  T h a t  v i e w  is th e  o n l y  o n e  c o n s i s t e n t  w i t h  t h e  

p u r p o s e  of t he  s t a t u t e  -- w h i c h  is to p r o t e c t  th e q u a l i t y  of 

th e w a t e r  in th e s t r e a m .

G i v e n  t h a t  t h e  p u r p o s e s  o f AS 4 6 . 0 3 . 7 1 9  a n d  AS 1 6 . 0 5 -

.870 a r e  s i m i l a r ,  w e  f a i l  to s e e  w h y  a l a n d s l i d e  i n d u c e d  s e w a g e

e n t r y  w o u l d  c o n s t i t u t e  a c t u a l  p o l l u t i o n  in o n e  c a s e ,  b u t  n o t  in 

the o t h e r .  I n d e e d ,  s i n c e  A S  4 6 . 0 3 . 7 1 0  is a p e n a l  s t a t u t e ,  

w h i l e  A C  1 6 . 0 5 . 8 7 0  is a p u b l i c  w e l f a r e  l i c e n s i n g  law, th e 

l a t t e r  w o u l d  s ee m,  if a n y t h i n g ,  to be e n t i t l e d  to a b r o a d e r

i n t e r p r e t a t i o n .  K e n g j P e n i n s u l a  F i s h e r m e n ' s  C o o p e r a t i v e  

A s s o c i a t i o n ,  Inc. v. b u . .  jora: U n i t e d  S t a t e s  v. H o l l a n d ,

373 F. S u p p .  665 (D.C. M d . Fla. 19 74) As the  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  o b s e r v e d  in a s i m i l a r  c o n t e x t ,  " o i l  is o i l . "  

R e g a r d l e s s  of h o w  it e n t e r e d  t h e  w a t e r ,  " i t s  p r e s e n c e  in ou r  

r i v e r s  a n d  h a r b o r s  is b o t h  a m e n a c e  to n a v i g a t i o n  a n d  a p o l l u­

t a n t . "  U n i t e d  S t a t e s  v. S t a n d a r d  O i l , 3 8 4  U.S. ac 229.

O u r b e l i e f  t h a t  see. 8 70  s h o u l d  n o t  be  c o n s t r u e d  to 

i m p l y  a l i m i t a t i o n  b a s e d  u p o n  " d i r e c t  d i s c h a r g e "  is s u p p o r t e d  

by a w e i g h t y  b o d y  of c a s e  l a w  w h i c h  h a s  d e v e l o p e d  w i t h  r e s p e c t  

to th e j u r i s d i c t i o n a l  s c o p e  of the f e d e r a l  C l e a n  W a t e r  Act, 33 

U . S . C .  §§ 1 2 5 1  ej: s e q . U n d e r  s ec s.  402, 404, a n d  5 0 2  of t h a t  

act, p e r m i t  j u r i s d i c t i o n  e x t e n d s  to a l l  " w a t e r s  of the U n i t e d  

S t a t e s "  -- a t e r m  w h i c h  is u n d e f i n e d  in the act. In th e
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m i d - 1 9 7 0 s ,  it w a s  r e p e a t e d l y  a r g u e d  t h a t  th e  j u r i s d i c t i o n a l

s c o p e  of t h e  a c t  s c o p p e d  at  t h e m e a n  h i g h  w a t e r  l i n e  -- th e 

tra di ti on  al d e m a r c a t i o n  of  f e d e r a l  j u r i s d i c t i o n  for  n a v i g a t i o n  

p u r p o s e s .  B o r a x  C o n s o l i d a t e d  L i m i t e d  v. C i t y  of L o s  A n g e l e s ,

2 9 6 U.S. 10 (1 9 3 5 ) .  In p a r t i c u l a r ,  s u o s t a n t i a l  l i t i g a t i o n

r e s u l t e d  w i t h  r e s p e c t  to t h e  U . S .  A r m y  C o r p s  of E n g i n e e r s

j u r i s d i c t i o n  u n d e r  sec. 4 0 4  o v e r  d r e d g e  a n d  f i l l  a c t i v i t i e s  in 

i n t e r t i d a l  w e t l a n d s .  In r e f u s i n g  to i m p u t e  a n  a r t i f i c i a l

j u r i s d i c t i o n a l  l i m i t  on  the  t e r m  " w a t e r s  of  the U n i t e d  S t a t e s , "  

th e  c o u r t s  e m p l o y e d  a r a t i o n a l e  a p p l i c a b l e  to the  i s s u e  in 

q u e s t i o n :

G e t t i n g  at t h e s o u r c e  of p o l l u t i o n  is g o i n g  
L e v o n d  the c o n f i n e s  of the h i g h  w a t e r  line.
It c a n n o t  be d o u b t e d  t h a t  m o s t  of the d a m a g e  
to m a r i n e  l i f e  r e s u l t s  f r o m  lajid b a s e d  and  
n o t  se a b a s e d  a c t i v i t i e s  . . . .

T h e  o c c a s i o n a l  l a p p i n g  of the b a y o u  w a t e r s  
h a s  c o n v e y e d  t h e s e  p o l l u t a n t s  i n t o  the 
w a t e r s  of the  U n i t e d  S t a t e s .  T h a t  the 
p o l l u t a n t s  a r e  n o t  so c o n v e y e d  e v e r y d a y  is 
of no  c o n s e q u e n c e .  P o l l u t a n t s  h a v e  b e ^ n  
i n t r o d u c e d  i n t o  th e w a i e r s  of the U n i t e d  
S t a t e s  w i t h o u t  a p e r m i t ,  a n d  th e m e a n  h i g h  
w a t e r  m a r k  c a n n o t  b e u s e d  to c r e a t e  a 
b a r r i e r  b e h i n d  w h i c h  s u c h  a c t i v i t i e s  c a n  be 
e x c u s e d .  T h e  e n v i r o n m e n t  c a n n o t  a f f o r d  s u c h  
s a f e t y  zo n es .

U n i t e d  S t a t e s  v. H o l l a n d , s u p r a at 6 7 5 - 7 6 ;  S e e  a l s o  L e s l i e  S a l t  

v. F r o e h l k e  s u p r a ; U n i t e d  S t a t e s  v. A s h l a n d  O i l , 36 4  F. S u p p .

34 9  (W.D. K e n t u c k y  1 97 3 ) ,  a f f i r m e d  504 F . 2 d  1 3 1 7  (6th Cir.

1 9 7 4 ) ;  PF Z  P r o p e r t i e s  v. T r a i n , 39 3 F. S u pp . 1 3 7 0  (D .D .C .

1 9 7 5 ) ;  N R D C  v. C a l l o w a y , 3 9 3  F. Supp. 6 8 5  (D . D . C .  1 9 7 5 ) ;  Se e  

a l s o  19 7 5 Op, A t t ' y  Gen. #19  ( N o v e m b e r  19, 19 7 5 ) .
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S i m i l a r l y ,  w e  b e l i e v e  C h a t  th e s a l m o n  s t r e a m s  of

A l a s k a  c a n n o t  a f f o r d  " s a f e t y  z o n e s "  b e y o n d  w h i c O  i n d i v i d u a l s  

m a y  e n g a g e  in a c t i v i t i e s  w h i c h  c r e a t e  a s u b s t a n t i a l  r i s k ,  a n d  

in sc^ie c a s e s  a c e r t a i n t y ,  of  p o l l u t i n g  the  a d j a c e n t  s t r e a m .  

T h e  s t a t u t e  b y  its  t e r m s  c r e a t e s  n o  s u c h  l i m i t a t i o n ,  a n d  the

p u r p o s e  of the e n a c t m e n t  w o u l d  s e e m  to p r e c l u d e  it.

W h i l e  w e  b e l i e v e  t h a t  th i s i n t e r p r e t a t i o n  o f f e r s  the

b e t t e r  v ie w,  the o p p o s i n g  a r g u m e n t s  a r e  n o t  w i t h o u t  fo rc e.  

E s s e n t i a l l y ,  b o t h  S e a l a s k a  a n d  th e A l a s k a  L o g g e r s  A s s n .  b e ­

l i e v e s  that o t h e r  l a w s  a d e q u a t e l y  pr o  ^ct a n a d r o m o u s  s t r e a m s  

f r o m  n o n - p o i n t  s o u r c e  p o l l u t i o n ,  a n d  t h e r e f o r e  t h e r e  is n o  n e e d  

to i n t e r p r e t  sec. 8 7 0  b r o a d l y  to a c c o m p l i s h  t h a t  p u r p o s e .  Ou r  

p r i m a r y  f a u l t  w i t n  t h a t  a r g u m e n t  is t h a t  w h i l e  it h o l d s  a p p e a l  

as a m a t t e r  of p o l i c y ,  as a m a t t e r  of l a w  the t h e o r y  d e v a l u e s  

i n t o  o n e  of " i m p l i e d  r e p e a l "  -- i.e. t h a t  the l e g i s l a t u r e  

i n t e n d e d ,  in e n a c t i n g  o t h e r  r e s o u r c e  laws, to l i m i t  the o t h e r ­

w i s e  a p p l i c a b l e  s c o p e  of sec. 870. I m p l i e d  r e p e a l  is s t r o n g l y

7
d i s f a v o r e d  by th e c o u r t s ,  an d w i l l  be f o u n d  o n l y  w h e n  

l e g i s l a t i v e  i n t e n t  is a b u n d a n t l y  c l e a r .  jM. W e  do n o t b e l i e v e  

t h a t  an y  s u c h  i n t e n t  is c l e a r l y  e v i d e n t  in thi s c a se .

7 M o r t o n  v. M a n c a r i , 41 7 U.S. at 549; K e n a i  P e n i n s u­
la B o r o u g h  v. S t a t e  o f  A l a s k a ,  6 1 2  F . 2 d  1 2 1 0  (9th Cir.  198 0),  
a f fd . 101 S. Ct.  1673.



B e f o r e  p r o c e e d i n g  to t h e s e  t h e o r i e s ,  it h a s  b e e n  

a r g u e d  t h a t  sec. 8 7 0  i t s e l f ,  r e a d  as a w h o l e ,  l i m i t s  th e 

j u r i s d i c t i o n a l  p h r a s e  " p o l l u t i o n "  to d i r e c t  d i s c h a r g e s .  

Se c . 8 7 0 ( b )  l i s t s  s e v e r a l  j u r i s d i c t i o n a l  i n c i d e n t s .  A l l  e x c e p t  

t h e  a c t  o f " p o l l u t i o n "  g e n e r a l l y  s p e a k  to a c t i v i t i e s  u s u a l l y  

o c c u r r i n g  d i r e c t l y  w i t h i n  t h e s t r e a m  i t s e l f .  T h e r e f o r e ,  it is 

a r g u e d ,  s u c h  a l i m i t i a t i o n  s h o u l d  l i k e w i s e  be i m p l i e d  w i t h  

r e s p e c t  to the  t e r m  " p o l l u t i o n . "  T h e  a r g u m e n t  a p p e a r s  to be 

o n e  of  e j u s d e m  g e n e r i s  -- t h a t  s p e c i f i c  e n u m e r a t i o n s  m a y  b e  

c o n s t r u e d  to m o d i f y  a n d  l i m i t  g e n e r a l  p h r a s e s ,  a b s e n t  m o r e  

r e l i a b l e  i n d i c a t o r s  of l e g i s l a t i v e  in te nt .  S u t h e r l a n d ,  S t a t u ­

to r y  C o n s t r u c t i o n ,  4 t h  Ed. at § 4 7 . 1 7 ;  see  C r u m p  v. S t a t e , 6 25  

P . 2d 857, 859 ( A l a s k a  1 9 8 1 ) .

However:, in t h i s  c a s e  the  p h r a s e  " p o l l u t i o n "  is n o t

d e m o n s t r a b l y  b r o a d e r  t h a n  m a n y  of the o t h e r  j u r i s d i c t i o n a l

p h r a s e s .  S i m p l y  pu t,  it is h a r d  to d e t e r m i n e  w h i c h  p h r a s e  is 

th e m o d i f i e r  a n d  w h i c h  is th e  m o d i f i e d .  Th e  p h r a s e  " p o l l u t i o n "  

s h o u l d  be v i e w e d  as a j u r i s d i c t i o n a l  i n c i d e n t  d i s t i n c t  f r o m  the 

o t h « r  l i s t e d  r e s u l t s  or a c t i v i t i e s  in sec. 8 7 0  -- o t h e r w i s e  it 

b e c o m e s  a r e d u n d a n t  r e s t a t e m e n t  of the r e m a i n d e r  of the  s u b s e c ­

ti on . C h r i s t i e  v. S t a t e , 58 0  P . 2d 3 1 0  ( A l a s k a  1 9 7 8 ) .  In sum, 

w e  d o no t b e l i e v e  t h a t  the l i m i t e d  s t a t u t o r y  c o n s t r u c t i o n  t o o l  

of  e j u s d e m  g e n e r i s  is p a r t i c u l a r l y  u s e f u l  h er e.

W i t h  r e s p e c t  to S e a l a s k a  an d th e  A l a s k a  L o g g e r s

A s s n . ' s .  i m p l i e d  r e p e a l e r  a r g u m e n t s ,  b o t h  f o c u s  o n the A l a s k a

F o r e s t  P r a c t i c e s  A c t  (AS 4 1 . 1 7 . 0 1 0 ) ,  and the  D e p a r t m e n t  of

H o n orable Ronald 0. Skoog March 4, 1982
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E n v i r o n m e n t a l  C o n s e r v a t i o n ' s  n o n - p o i n t  s o u r c e  p o l l u t i o n  c o n t r o l  

p r o g r a m  u n d e r  A S  4 6 . 0 3 .  D E C ' s  p r o g r a m  is u n d e r t a k e n  in c o n­

j u n c t i o n  w i t h  se c.  2 0 8  of t h e  f e d e r a l  C l e a n  W a t e r  A c t .  S e e  

i n f r a .

AS  1 6 . 0 5 . 8 7 0  w a s  e n a c t e d  in 19 5 9 ( S L A  1 95 9,  ch. 94, 

sec. 31), and i t s  j u r i s d i c t i o n a l  s c o p e  w a s  r e d e f i n e d  in 19 62.  

S L A  1 962 , ch. 1 3 2 .  T h e  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a ­

t i o n  w a s  n o t  c r e a t e d  u n t i l  1 9 7 1  ( S L A  1 9 7 1  ch. 1 2 0) , a n d  th e  

F o r e s t  P r a c t i c e s  A c t  w a s  n o t  a d o p t e d  u n t i l  1 9 7 8 .  S L A  1 97 8,  ch. 

108. T hus , if a n y  i m p l i e d  l i m i t a t i o n  o n t h e  a u t h o r i t y  u n d e r  

A S  1 6 . 0 5 . 8 7 0  e x i s t s ,  it m u s t  c o m e  f r o m  the l a t t e r  e n a c t m e n t s ,

a n d  n o t  f r o m  l e g i s l a t i v e  i n t e n t  in 1959, or 1 9 62 .

T h e  F o r e s t  P r a c t i c e s  A c t  c r e a t e s  t h e  g r e a t e s t  d i f f i ­

cu l t y .  In r e g u l a t i n g  f o r e s t  p r a c t i c e s ,  the s t a t u t e ,  w h i l e  n o t  

p u r p o r t i n g  to l o d g e  e x c l u s i v e  r e g u l a t o r y  a u t h o r i t y  in o n e  

a g e n c y ,  d o e s  e s t a b l i s h  a p r e f e r e n c e  for a n o t i f i c a t i o n  r a t h e r  

t h a n  a p e r m i t  s y s t e m  in c o n t r o l l i n g  t h e s e  a c t i v i t i e s  

(AS 4 1 . 1 / . 0 9 0 ) ,  a n d  d o e s  a t t e m p t  to " c o o r d i n a t e "  s o m e  o t h e r

r e g u l a t o r y  a u t h o r i t i e s  ui.iv.er the Act. In t h i s  r e g a r d ,  

A S  4 1 . 1 7 . 0 3 0 ( j ) p r o v i d e s :

N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  of th is  
c h a p t e r ,  the  c o m m i s s i o n e r  m a y  n o t  e m p l o y  the 
a u t h o r i t y  v e s t e d  b y  t h i s  c h a p t e r  s o  as to 
d u p l i c a t e  or p r e - e m p t  the  s t a t u t o r y  a u t h o r­
ity of o t h e r  s t a t e  a g e n c i e s  to a d o p t  r e g u l a­
tio ns or u n d e r t a k e  o t h e r  a d m i n i s t r a t i v e  
a c t i o n s  g o v e r n i n g  r e s o u r c e s ,  v a l u e s ,  or 
a c t i v i t i e s  o n  f o r e s t  l a n d  e x c e p t  for (1) 
r e g u l a t i o n s  u n d e r  the C o a s t a l  M a n a g e m e n t  
Act; a n d  (2) if a u t h o r i z e d  by the c o m m i s ­

si o n e r  of E n v i r o n m e n t a l  C o n s e r v a t i o n ,  
r e g u l a t i o n s  r e l a t i n g  to c o n t r o l  of n o n - p o i n t  

s o u r c e  p o l l u t i o n .
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AS 1 6 . 0 5 . 8 7 0  is n o t  m e n t i o n e d  in t h e  s t a t u t e  -- an 

o m i s s i o n  f r o m  w h i c h  t w o  c o n c l u s i o n s  a r e  d r a w n  by  S e a l a s k a  an d 

t h e A s s o c i a t i o n .  F i r s t ,  it is a r g u e d  t h a t  if the  l e g i s l a t u r e  

in 1 9 7 8  b e l i e v e d  t h a t  t h e  D e p a r t m e n t ,  o f F i s h  a n d  G a m e  p o s s e s s e d  

n o n - p o i n t  s o u r c e  j u r i s d i c t i o n  o v e r  l o g g i n g  a c t i v i t i e s ,  t h a t  

a u t h o r i t y  as w e l l  as D E C ' s  w o u l d  h a v e  b e e n  " c o o r d i n a t e d "  u n d e r  

t h e  Ac t.  H o w e v e r ,  " t h e  v i e w s  of  a s u b s e q u e n t  [ l e g i s l a t u r e ]  

f o r m  a h a z a r d o u s  b a s i s  for  i n f e r r i n g  th e  i n t e n t  of an  e a r l i e r  

o n e . "  B e n e v e n t o  v. U n i t e d  S t a t e s , 4 6 1  F . 2 d  1 3 16 , 1 3 2 2  (Ct. Cl. 

1 9 7 2 ) .  H e r e  t h e  " s u b s e q u e n t  v i e w s "  a r e  w o v e n  f r o m  th e t e n u o u s  

c l o t h  of m e r e  s i l e n c e ,  an d  w e  t h e r e f o r e  b e l i e v e  t h a t  the 

a r g u m e n t  is n o t  p e r s u a s i v e .

T h e  n e x t  q u e s t i o n  is w h e t h e r  the D e p a r t m e n t  of N a t u r a l  

R e s o u r c e s ,  u n d e r  t h e a u t h o r i t y  of AS  4 1 . 1 7 . 0 3 0 ( j) , c a n  p r e - e m p t  

the r e g u l a t o r y  a u t h o r i t y  of the  c o m m i s s i o n e r  o f  F i s h  a n d  G a m e  

u n d e r  A S 1 6 . 0 5 . 8 7 0  o v e r  n o n - p o i n t  s o u r c e  p o l l u t i o n  of a n a d r o­

m o u s  s t r e a m s  c a u s e d  by l o g g i n g  a c t i v i t i e s .  In o u r  v i e w,  the 

a n s w e r  is no. T h e  s u b s e c t i o n  q u o t e d  s u p r a  is, w i t h  c e r t a i n  

s p e c i f i e d  e x c e p t i o n s ,  a p r e - e m p t i o n  d i s c l a i m e r ,  and th e D e p a r t ­

m e n t  of F i s h  a n d  G a m e  d o e s  n o t  e x p r e s s l y  f a l l  w i t h i n  the 

e x c e p t i o n s .  N o n - p o i n t  s o u r c e  p o l l u t i o n  c o n t r o l  is th e  t o p i c  of 

c l a u s e  (2) of t h a t  s u b s e c t i o n .  H o w e v e r ,  w e  b e l i e v e  t h a t  this  

cla.,se s h o u l d  b e  r e a d  in c o n j u n c t i o n  w i t h  se c .  0 3 0 ( g ) ,  w h i c h  

p r o v i d e s :

T h e  c o m m i s s i o n e r  m a y  d e v e l o p  p r o p o s e d  

r e g u l a t i o n s  u n d e r  Lu i s c h a p t e r  as p a r t  of 
the s t a t e  p r o g r a m  for  c o n t r o l  of n o n - p o i n t
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s o u r c e  p o l l u t i o n  u n d e r  t h e F e d e r a l  W a t e r  
P o l l u t i o n  C o n t r o l  A c t , as a m e n d e d ,  a n d  s h a l l  
s e e k  to e n t e r  i n t o  "a c o o p e r a t i v e  a g r e e m e n t  
w i t h  t h e  c o m m i s s i o n e r  or E n v i r o n m e n t a l  
C o n s e r v a t i o n  for t h a t  p u r p o s e .  H o w e v e r ,  th e 
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  is 

t h e  l e a d  a g e n c y  for w a t e r  q u a l i t y  a n d  
c o n t r o l  of n o n - p o i n t  s o u r c e  p o l l u t i o n  u n d e r  
t h a t  a c t , a n d  t h e  r e g u l a t i o n s  a n d  c o o p e r a ­
ti v e  a g r e e m e n t  a r e  t h e r e f o r e  s u b j e c t  to t h e 
a d v a n c e  a p p r o v a l  of  t h e  c o m m i s s i o n e r  of 
E n v i r o n m e n t a l  C o n s e r v a t i o n .

E m p h a s i s  s u p p l i e d .

T h u s ,  t h e  F o r e s t  P r a c t i c e s  A c t  g i v e s  th e  D e p a r t m e n t  of 

N a t u r a l  R e s o u r c e s  a s i g n i f i c a n t  r o l e  in t h e  i m p l e m e n t a t i o n  of 

n o n - p o i n t  s o u r c e  p o l l u t i o n  c o n t r o l  u n d e r  sec. 2 0 8  of  t h e  C l e a n  

W a t e r  A c t .  T h i s  c r o s s - o v e r  of  a u t h o r i t y ,  h o w e v e r ,  is e x p l i c i t­

ly c o n f i n e d  to c o n t r o l  p r o g r a m s  u n d e r t a k e n  in c o n j u n c t i o n  w i t h  

t h e  f e d e r a l  a c t  —  i.e., D E C ' s  p r o g r a m .  S e e  i n f r a . T h e

c o m m i s s i o n e r  is n o t  i n f u s e d  w i t h  a n y  a u t h o r i t y  for th e c o n t r o l  

of p o l l u t i o n  u n d e r  AS 1 6 . 0 5 . 8 7 0 .  If the l e g i s l a t u r e  h a d 

i n t e n d e d  to c o n f i n e  or m o d i f y  the D e p a r t m e n t  of  F i s h  a n d  G a m e ' s  

a u t h o r i t y  u n d e r  t h a t  s t a t u t e  as w e l l  as th e D e p a r t m e n t  of 

E n v i r o n m e n t a l  C o n s e r v a t i o n ' s  u n d e r  T i t l e  46, w e  b e l i e v e  that 

the s t a t u t e  w o u l d  h a v e  p r o v i d e d  for the  s a m e  t y p e  o f  c o n c u r r e n t  

a p p r o v a l  th at  is s p e c i f i e d  w i t h  r e s p e c t  to D N R  a n d  DE C.

B e c a u s e  of the  l a n g u a g e  in the  F o r e s t  P r a c t i c e s  A c t

w i t h  r e s p e c t  to the c o n t r o l  o f n o n - p o i n t  s o u r c e  p o l l u t i o n  u n d e r

sec. 208, . S e a l a s k a  a n d  th e  A l a s k a  L o g g e r s '  A s s o c i a t i o n  h a v e

a r g u e d  t h a t  the  l e g i s l a t u r e  i n t e n d e d  t h a t  s e c t i o n  208  of the 

f e d e r a l  A c t  -- as a d m i n i s t e r e d  by D E C  u n d e r  T i t l e  46 an d  D N R
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u n d e r  AS  4 1 . 1 7  -- f o r m  a c o m p r e h e n s i v e  s c h e m e  of  r e g u a t i o n  of 

n o n - p o i n t  s o u r c e  p o l l u t i o n  f r o m  l o g g i n g  a c t i v i t i e s ,  to th e 

i m p l i e d  e x c l u s i o n  of o t h e r  e x i s t i n g  a u t h o r i t i e s .

U n d e r  se c . 2 0 8  of  t h e  C l e a n  W a t e r  A c t ,  s t a t e s  a r e  

a s k e d  to p r e p a r e  c o m p r e h e n s i v e  p l a n n i n g  a m d  r e g u l a t o r y  p r o g r a m s

o
fo r t h e  c o n t r o l  of  n o n - p o i n t  s o u r c e  p o l l u t i o n .  T h e  D e p a r t ­

m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  h a s  a c c e p t e d  g r a n t s  u n d e r  

t h a t  s e c t i o n ,  a n d  is p r e p a r i n g  a s t a t e  p r o g r a m  in c o n j u n c t i o n  

w i t h  o t h e r  i n t e r e s t e d  a g e n c i e s .  D E C  h a s  a d e q u a t e  >e g u l a t o r y  

a u t h o r i t y  i r r e s p e c t i v e  o f  t h e F o r e s t  P r a c t i c e s  A c t  to i m p l e m e n t  

the  e v e n t u a l  s t a t e  p r o g r a m .  U n d e r  AS 4 6 . 0 3 . 1 0 0 ,  D E C  h a s  th e 

s t a t u t o r y  j u r i s d i c t i o n  to r e q u i r e  p e r m i t s  of  n o n - p o i n t  p o l l u­

ta n t  s o u r c e s .  S e e  1 9 7 5  Op. A t t y .  Gen. #1 9 ( N o v e m b e r  13, 19 7 5) .

Sec.  2 0 8  is, of  c o u r s e ,  a f e d e r a l  law, a n d  d o e s  n e t

p u r p o r t  to a l l o c a t e  r e s p o n s i b i l i t i e s  b e t w e e n  DE C , D N R  an d  F i s h

a n d  G a m e .  T h e  q u e s t i o n  c a n  o n l y  be  a n s w e r e d  w i t h  r e f e r e n c e  to

t h e  s t a t e  l a w s  i n v o l v e d .

A s  n o t e d  p r e v i o u s l y ,  AS  1 6 . 0 5 . 8 7 0  w a s  e n a c t e d  in

1 9 59 . T h e  sec. 2 0 8 c o n c e p t  w a s  d e v e l o p e d  in the 1 9 7 2  F e d e r a l  

W a t e r  P o l l u t i o n  C o n t r o l  A c t  (PL 9 2 - 5 0 0 ) ,  a n d  t h u s  p o s t d a t e s  the

8 A  " p o i n t  s o u r c e "  m e a n s  " a n y  d i s c e r n i b l e ,  c o n f i n e d  
a n d  d i s c r e e t  c o n v e y a n c e ,  i n c l u d i n g  bu t  n o t  l i m i t e d  to a pipe, 
d i t c h ,  c h a n n e l ,  t u n n e l ,  c on d^  w e ll , d i s c r e e t ^  f i - s u r e ,
c o n t a i n e r ,  r o l l i n g  s t o c k ,  c o n c e . m r a t e d  a n i m a l  f e e d i n g  o p e r a ­
tion, or v e s s e l  or o t h e r  f l o a t i n g  c r a f t ,  f r o m  w h i c h  p o l l u t a n t s  

a r e  or m a y  b e  d i s c h a r g e d . "  33 U . S . C .  Sec.  1 3 2 6 ( 1 4 ) .  An 
e x a m p l e  of  " n o n - p o i n t  s o u r c e "  p o l l u t i o n  is s i l t a t i o n  f r o m  

s t r e a m s i d e  d e v e g e t a t i o n .
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D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n ' s  o r g a n i c  l e g i s l a­

tio n .  T h e r e f o r e ,  it s h o u l d  c o m e  as l i t t l e  s u r p r i s e  t h a t

n o t h i n g  in T i t l e  4 6  e x p r e s s l y  or i m p l i e d l y  p u r p o r t s  to l i m i t  

t h e  a u t h o r i t y  of o t h e r  s t a t e  a g e n c i e s  o v e r  " n o n - p o i n t  s o u r c e  

p o l l u t i o n . "  S i n c e ,  as d i s c u s s e d  p r e v i o u s l y ,  AS  4 1 . 1 7  s p e a k s  of 

th e  D e p a r t m e n t  o f F i s h  a n d  G a m e ' s  a u t h o r i t y ,  if at  all, o n l y  in 

t h e  p r e - e m p t i o n  d i s c l a i m e r ,  w e  c a n  f i n d  no  s t a t u t o r y  b a s i s  in 

e i t h e r  A S  4 6 . 0 3  or A S  41 .17 for i m p l y i n g  t h a t  th e D e p a r t m e n t  of 

F i s h  a n d  G a m e ' s  a u t h o r i t y  u n d e r  AS 1 6 . 0 5 . 8 7 0  is l i m i t e d  by th e 

sec. 2 0 8  p r o g r a m .

T h e  r e m a i n i n g  i m p l i e d  r e p e a l e r  a r g u m e n t  r e l a t e s  to a

s t a t u t e  w h i c h  w a s  e n a c t e d  p r i o r  to sec. 8 7 0  -- A S  1 6 . 1 0 . 0 1 0 .  

As e a r l y  as 19 19,  t h e  T e r r i t o r i a l  F i s h  C o m m i s s i o n e r s  w e r e

v e s t e d  w i t h  p e r m i t  a u t h o r i t y  r o u g h l y  c o t e r m i n o u s  w i t h  t ha t

c o n f e r r e d  by sec. 870. S e e  A C L A  1949, § 3 9 - 2 - 3 1  ( h i s t o r y

n o t e ) .  T h a t  a u t h o r i t y ,  n o w  l o d g e d  in DE C , h a s  b e e n  p a s s e d  o v e r  

th e y e a r s  to th e  e r s t w h i l e  W a t e r  P o l l u t i o n  C o n t r o l  B o a r d  (S LA

1949, ch. 117, § 2), th e D e p a r t m e n t  of H e a l t h  a n d  S o c i a l

S e r v i c e s  ( S L A  1971, ch. 104, § 6) an d  DE C . S L A  1975, ct,. 208,

§ 12. AS 1 6 . 0 5 . 8 7 0  w a s  e n a c t e d  as p a r t  of In a  D e p a r t m e n t  of 

F i s h  and  G a m e ' s  o r g a n i c  l e g i s l a t i o n  in 1 9 5 9  ( S L A  1959, ch. 94), 

a n d  it is a r g u e d  th at  the  l e g i s l a t u r e  i n t e n d e d  t h e r e i n  to g r a n t  

o n l y  t h a t  l i c e n s i n g  a u t h o r i t y  n o t  p r e v i o u s l y  g r a n t e d  by AS 16- .1 0 .010 .
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At  t h e o u t s e t ,  w e  b e l i e v e  t h a t  t h i s  a r g u m e n t  f a l l s  o f 

its o w n  w e i g h t .  AS  1 6 . 1 0 . 0 1 0  r e q u i r e s  a p e r m i t  for w e l l - n i g h  

a n y  a c t i v i t y  c o v e r e d  by  sec. 870, i n c l u d i n g  a n y  a c t i v i t y  w h i c h  

" r e n d e r s  the  w a t e r  i n a c c e s s i b l e  or u n i n h a b i t a b l e  for s a l m o n . "  

A S  1 6 . 1 0 . 0 1 0 ( 3 ) .  I n d e e d ,  th e  s t a t u t e  is b r o a d e r  t h a n  § 870, 

a p p l y i n g  as it d o e s  to a l l  w a t e r s  of t h e  s t a t e .  W e  b e l i e v e  it 

u n l i k e l y  t h a t  th e l e g i s l a t u r e  in e n a c t i n g  sec. 8 7 0  i n t e n d e d  to 

c r e a t e  an  e x c e p t i o n  b r o a d e r  t h a n  the r u l e  i t s e l f .

W e  d o  n o t  b e l i e v e  t h e r e  is a c o n f l i c t  b e t w e e n  AS  16- 

. 0 5 . 8 7 0  a n d  AS  1 6 . 1 0 . 0 1 0 .  W h i l e  the c o - e x i s t e n c e  o f  t h e s e  

s t a t u t e s  m a y  be u n d e s i r a b l e  as a m a t t e r  of p o l i c y ,  w e  a r e  a w a r e  

of no r u l e  of l a w  w h i c h  d i s c o u r a g e s  c o n c u r r e n t  j u r i s d i c t i o n .  

Y e t  e v e n  if s u c h  a r u l e  e x i s t e d ,  and  o n e  s t a t u t e  w e r e  r e q u i r e d  

to y i e l d  to the o t h e r ,  it is A S 1 6 . 1 0 . 0 1 0  w h i c h  w c u l d  s u f f e r  

th e n a r r o w i n g  c o n s t r u c t o n .  A s i d e  f r o m  the f a c t  t h a t  A S 1 6 . 0 5 -  

.870 is the m o r e  r e c e n t  e n a c L  ent, Art. IV, § 1 of SI A 19 59, 

ch. 94 -- the g e n e s i s  of sec. 8 7 0  -- b r o a d l y  p r o v i d e s  th a t the 

e n t i r e  c h a p t e r  is i n t e n d e d  to r e p e a l  " a l l  a c t s  a n d  p a r t s  of 

a c t s  in c o n f l i c t  w i t h  the p r o v i s i o n s  of th is  A c t . "

It m a y  w e l l  be th at  the l e g i s l a t u r e  s h ' u l d  p l a c e  u n d e r  

o n e  e x c l u s i v e  r e g u l a t o r y  u m b r e l l a  e i t h e r  the c o n t r o l  of n o n ­

p o i n t  s o u r c e  p o l l u t i o n  in g e n e r a l ,  or p o l l u t i o n  of a n y  k i n d  

f r o m  p a r t i c u l a r  i n d u s t r i e s  s u c h  as f o r e s t r y  or m i n i n g .  T h o s e ,  

h o w e v e r ,  a r e  p o l i c y  i s s u e s  b e y o n d  the s c o p e  of this  o p i n i o n .  

W h i l e  s u c h  an  a p p r o a c h  m a y  be d e s i r a b l e ,  it is n o t  to be f o u n d
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e x p r e s s l y  or by  f a i r  i m p l i c a t i o n  in e i t h e r  T i t l e  46, A S  4 1 . 1 7

or AS  1 6 . 1 0 . 0 1 0 .

W i t h  the  D e p a r t m e n t  of F i s h  a n d  G a me , in o u r  o p i n i o n ,

l a w f u l l y  e n t i t l e d  to r e g u l a t e  a c t i v i t i e s  b e y o n d  t h o s e  o c c u r r i n g

d i r e c t l y  w i t h i n  t h e  s t r e a m  i t s e l f ,  d e f i n i t i o n  of t he  p r e c i s e

j u r i s d i c t i o n a l  l i n e  r e m a i n s  to be  p r o v i d e d .  T h e  p r o p o s e d

h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s  w o u l d  d e f i n e  t h a t  j u r i s d i c t i o n a l

l i n e  as f o l l o w s :

A  h a b i t a t  p r o t e c t i o n  p e r m i t  is r e q u i r e d  for
a n y  l a n d c l e a r i n g  or r i l l i n g  w i t h  e a r t h  and
m a t e r i a l s  w i t h i n  a s p e c i f i e d  d i s t a n c e  o f the
m e a n  h i g h  w a t e r  l i n e  for the a n a d r o m o u s
s t r e a m s  l i s t e d  in (b) of th is  s e c t i o n ,  an d  
w i t h i n  50 f e e t  o f t h e  m e a n  h i g h  w a t e r  l i n e  
for a n a d r o m o u s  s t r e a m s  n o t  l i s t e d  in (b) of 

th i s s e c t i o n .

P r o p o s e d  5 A A C  9 5 . 2 6 0 ( a ) .

D e f i n i n g  the j u r i s d i c t i o n a l  s c o p e  of a l i c e n s i n g

s t a t u t e  is an a p p r o p r i a t e  u s e  of the r u l e m a k i n g  p o w e r .  In a

s i m i l a r  c o n t e x t ,  it h a s  b e e n  e n c o u r a g e d  by ou r  S u p r e m e  C o u r t .

In S t o c k  v. S t a t e , s u p r a , the c o u r t  n o t e d  w i t h  a p p r o v a l  th a t

the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  w a s  t h e n  in the

p r o c e s s  of d e v e l o p i n g  w a t e r  q u a l i t y  s t a n d a r d s  w h i c h  w o u l d

d e f i n e  w i t h  s p e c i f i c i t y  th e  p r o h i b i t e d  a c t  of " p o l l u t i o n : "

W e  n o t e ,  h o w e v e r ,  t h a t  if f u t u r e  o f f e n d e r s  
ar e  c h a r g e d  w i t h  v i o l a t i o n  of r e g u l a t i o n s  of 
s u f f i c i e n t  s p e c i f i c i t y ,  th e s u b s t a n t i a l  
p r o b l e m s  i n v o l v e d  in d e f i n i n g  the p a r a m e t e r s  
of c o n d u c t  f a l l i n g  w i t h i n  the s t a t u t o r y  
d e f i n i t i o n  of  the  t e r m  ' p o l l u t i o n '  m a y  be 

a v o i d e d .

526 P.2d at 7, note 4.
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S i m i l a r l y ,  t h e  r e g u l a t i o n s  w i l l  a v o i d  th e  s i t u a t i o n  of 

a p e r s o n  e n g a g i n g  in a s t r e a m s i d e  a c t i v i t y  w h i c h  in fa ct  

r e s u l t s  in p o l l u t i o n  o f  t h e s t r e a m  f r o m  b e i n g  s u b j e c t e d  to 

a f t e r  th e f a c t  p r o s e c u t i o n  o n c e  th e h a r m  h a s  b e e n  d o ne .

I n d e e d ,  t h e  D e p a r t m e n t  of F i s h  a n d  G a m e  p r o p o s e s  to 

f o l l o w  p r e c i s e l y  t h a t  c o u r s e  of a c t i o n  t a k e n  by th e U . S .  A r m y  

C o r p s  of E n g i n e e r s  u n d e r  sec. 4 0 4  of  th e C l e a n  W a t e r  Ac t .  As 

n o t e d  p r e v i o u s l y ,  th e c o u r t s  h a v e  r e f u s e d  to i m p l y  a n  a r t i f i­

c i a l  j u r i s d i c t i o n a l  l i m i t a t i o n  o n  t h a t  act. T h e  a g e n c y  w a s  

t hu s l e f t  to d e f i n e  by r e g u l a t i o n  the  o u t e r  b o u n d a r i e s  of its 

l i c e n s i n g  j u r i s d i c t i o n .  F o r  i n t e r t i d a l  w e t l a n d s ,  the C o r p s  

c h o s e  the a q u a t i c  v e g e t a t i o n  l i n e  (33 C F R  Sec. 3 2 3 . 2 ( c ) ) ,  an d 

th e  c o u r t s  h a v e  f o u n d  t h a t  d e l i n e a t i o n  " r e a s o n a b l e ,  c o n s i s t e n t  

w i t h  the i n t e n t  of C o n g r e s s ,  an d  n o t  c o n t r a r y  to the C o n s t i t u­

t i o n . "  L e s l i e  S a l t  Co. v. F r o e l k e, 57 8 F . 2 n d  at 756.

W h e t h e r  A l a s k a  c o u r t s  w o u l d  f i n d  the  d i s t a n c e s  s p e c i ­

f i e d  in th e p r o p o s e d  r e g u l a t i o n s  to be " r e a s o n a b l e "  (s e e U n i o n  

O i l  Co. v. S t a t e , 574  P . 2d 1 2 6 6  ( A l a s k a  1 9 7 8 ) )  is at th i s p o i n t  

d i f f i c u l t  to d e t e r m i n e .  W e  d o b e l i e v e ,  h o w e v e r ,  t h a t  if the  

d i s t a n c e s  g e n e r a l l y  r e a c h  o n l y  t h o s e  s t r e a m s i d e  a c t i v i t i e s  

w h i c h ,  if u n r e g u l a t e d ,  w o u l d  p o s e  a d i r e c t  a n d  s u b s t a n t i a l  

t h r e a t  of  " p o l l u t i n g "  a n  a n a d r o m o u s  s t r e a m ,  the c o u r t  w o u l d  

f i n d  the r e g u l a t i o n s  b o t h  r e a s o n a b l e  an d  n e c e s s a r y  to a c c o m ­

p l i s h  the p u r p o s e s  of  th e s t a t u t e .  Ld. M o r e o v e r ,  w h i l e  the 

i s s u e  is a d m i t t e d l y  o n e  of " j u r i s d i c t i o n , "  t h a t  j u r i s d i c t i o n a l  

l i n e  is to be d r a w n  b a s e d  u p o n  a b l e n d  of h y d r o l o g y ,  b i o l o g y ,



Honorable Ronald 0. Skoog
Re: J66-839-81

March 4, 1982
Page 28

c h e m i s t r y ,  l i m n o l o g y  a n d  s o i l  s c i e n c e .  T h e s e  a r e  p r e c i s e l y  t h e 

t y p e s  of  c o n s i d e r a t i o n s  w h i c h  o u r  c o u r t  h a s  h e l d ,  e v e n  o n  

m a t t e r s  of s t a t u t o r y  i n t e r p r e t a t i o n ,  to c a l l  for a p p l i c a t i o n  o f 

the  " r e a s o n a b l e  b a s i s "  t e s t .  W e a v e r  B r o t h e r s ,  Inc. v. A l a s k a  

T r a n s p o r t a t i o n  C o m m i s s i o n , 5 8 8  P . 2d 819, 821  ( A l a s k a  1 9 7 8 ) .

B a s e d  u p o n  i n f o r m a t i o n  a v a i l a b l e  to t h i s  d e p a r t m e n t  to d a t e ,  w e  

w o u l d  be i n c l i n e d  to b e l i e v e  t h a t  th e  c o u r t  w o u l d  a c c e p t  t h e  

l i m i t a t i o n s  c h o s e n  —  p a r t i c u l a r l y  b e c a u s e  o f th e  o b v i o u s  c a r e  

t a k e n  b y  th e d e p a r t m e n t  to s h o r t e n  th e  d i s t a n c e s  w h e r e  t e c h n i -  

c a l  c o n s i d e r a t i o n s  d o  n o t  j u s t i f y  a 50 f o o t  li ne.

I r r e s p e c t i v e  o f  t h e  " d i r e c t  d i s c h a r g e "  l i m i t a t i o n  

o f f e r r e d  by c o m m e n t a t o r s  o n  th e r e g u l a t i o n s ,  it h a s  e q u a l l y  

b e e n  a r g u e d  t h a t  t h e  s t a t u t e  a p p l i e s  o n l y  w h e n  an  i n d i v i d u a l  

i n t e n d s  to p o l l u t e  the  s t r e a m .  S i n c e  th e D e p a r t m e n t  of F i s h  

a n d  G a m e  p r o p o s e s ,  as w e  t h i n k  p r o p e r ,  to d e f i n e  " p o l l u t i o n "  as 

a v i o l a t i o n  of t h e  s t a t e ' s  w a t e r  q u a l i t y  s t a n d a r d s  ( p r o p o s e d  5 

A A C  9 5 . 9 9 0 ( 1 8 ) ) ,  th e a r g u m e n t  m e a n s  t h a t  if a p e r s o n  d o e s  n o t  

s p e c i f i c a l l y  i n t e n d  to v i o l a t e  s t a t e  w a t e r  q u a l i t y  s t a n d a r d s ,  a 

p e r m i t  is n o t  n e c e s s a r y .

9 It s h o u l d  be  n o t e d  t h a t  the 50 f o o t  j u r i s d i c t i o n a l  
l i m i t a t i o n  c a n  by n o m e a n s  be c o n s i d e r e d  a " b u f f e r  z o n e . "  T h e  
l i n e  m e r e l y  s e t s  t h a t  l i m i t  at w h i c h  the  D e p a r t m e n t  of F i s h  a n d 
G a m e  w i s h e s  to e x a m i n e  the p r o j e c t  to d e t e r m i n e  w h e t h e r  h a r m  to 
the s t r e a m  m i g h t  r e s u l t .  In t h i s  r e g a r d ,  it is o u r  u n d e r s t a n d­
ing t h a t  the v a s t  b u l k  of  a n a d r o m o u s  s t r e a m  p e r m i t s  a r e  in f a c t  
i s s u e d .
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T h e  a r g u m e n t  is p r e m i s e d  o n  A S  1 6 . 0 5 . 8 7 0 ( b ) ,  w h i c h  

r e q u i r e s  a p e r m i t  if a p e r s o n  " d e s i r e s  to p o l l u t e . "  A d m i t t e d ­

ly, t h e r e  is s u p e r f i c i a l  a p p e a l  in e q u a t i n g  " d e s i r e  t o p o l l u t e "  

w i t h  a s u b j e c t i v e  i n t e n t  to b e f o u l  t h e  s t r e a m .  If t h a t  i n d e e d  

is t h e  " p l a i n  m e a n i n g "  o f  t h a t  p h r a s e ,  t he  a r g u m e n t  w o u l d  

s u g g e s t  t h a t  n o  f u r t h e r  i n q u i r y  is n e c e s s a r y .  W h i l e  w e  b e l i e v e  

t h a t  t h e  p h r a s e  is n o t  s e l f - d e f i n i n g ,  t h e  "pl.'.in m e a n i n g "  r u l e  

is n o t  a r i g i d  f o r m u l a r y  —  a n  i n q u i r y  i n t o  i n t e n t  a n d  p u r p o s e  

is s t i l l  r e q u i r e d  to a s s u r e  a n  i n t e r p r e t a t i o n  w h i c h  d o e s  n o t  

d i s s e r v e  th e  g o a l  of t h e  s t a t u t e .  K e n a i  P e n i n s u l a  B o r o u g h ,  

S t a t e  of A l a s k a ,  s u p r a ; N o r t h  S l o p e  B o r o u g h  v. S o h i o  P e t r o l e u m  

C o r p . , 58 5 P . 2d 53 4  ( A l a s k a  1 9 7 8 ) .  In l i g h t  of the p u r p o s e  of 

sec. 870, it is o u r  o p i n i o n  t h a t  t h e  f u n d a m e n t a l  q u e s t i o n  

s h o u l d  be w h e t h e r  t he  n a t u r e  of th e c o n s t r u c t i o n  or w o r k  is 

s u c h  as to c o n s t i t u t e  a " d e s i r e  to p o l l u t e , "  a n d  n o t  w h a t  the 

i n d i v i d u a l  h o p e s  w i l l  o r w i l l  n o t  h a p p e n .

W e  r e a c h  th is  c o n c l u s i o n  for t w o  r e a s o n s .  F i r s t ,  the 

c o n c l u s i o n  s u g g e s t e d  b y t h e  c o m m e n t a t o r s  w o u l d  be  h o s t i l e  to 

the  p u r p o s e  of the  s t a t u t e  -- w h i c h ,  a g a i n ,  is to p r o t e c t  f i s h  

a n d  g a m e .  C h a r g e d  as w e  a r e  w i t h  i n t e r p r e t i n g  sec. 8 7 0  " b r o a d­

ly" in o r d e r  to a c h i e v e  t h o s e  p u r p o s e s  (K e n a i  P e n i n s u l a  F i s h e r ­

m e n ' s  C o o p e r a t i v e  A s s o c i a t i o n ,  Inc. v. S t a t e , 628 P . 2d at 9 03 ),  

w e  a r e  h e s i t a n t  to a c c e p t  a n  i n t e r p r e t a t i o n  w h i c h  w o u l d  c o n f i n e  

j u r i s d i c t i o n  to o n l y  a f r a c t i o n  of t h o s e  o c c a s i o n s  in w h i c h  it 

is w a r r a n t e d  an d  w h i c h  w o u l d  m a k e  e n f o r c e m e n t  of th e l a w  a l l  

b u t i m p o s s i b l e .  P o l l u t a n t s  d i s c h a r g e d  in a s t r e a m  a r e  e q u a l l y
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d a m a g i n g ,  w h e t h e r  p l a c e d  t h e r e  o u t  of  m a l i c e ,  i n t e n t ,  r e c k l e s s­

ne s s ,  n e g l i g e n c e  or m e r e  l a c k  o f  f o r e s i g h t .  A n d  if t h e  p e r m i t  

r e q u i r e m e n t  h i n g e d  u p o n  a s h o w i n g  of  " i n t e n t "  to p o l l u t e  the 

s t r e a m ,  f e w  v i o l a t i o n s  w o u l d . b e  p r o s e c u t e d  u n d e r  AS 1 6 . 0 5 . 8 8 0 .  

T h e  d e f e n s e  of "I d i d n ' t  k n o w  t h a t  w o u l d  h a p p e n "  w o u l d  be t o o  

o b v i o u s l y  a v a i l a b l e .  In t h i s  r e g a r d ,  o n e  m i g h t  f a i r l y  a s k  

w h o s e  p u r p o s e s  w o u l d  be s e r v e d  by a s t a t u t e  w h i c h  w o u l d  r a i s e  

t h e  p e r m i t  i s s u e  o n l y  a f t e r  th e f a c i l i t y  h a d  b e e n  c o n s t r u c t e d ,

a n d  t h e  d a m a g e  to the  s t r e a m  h a d  b e e n  d o n e ?

S e c o n d l y ,  a p p l i c a b l e  c a s e  l a w  l i k e w i s e  a r g u e s  a g a i n s t  

the  i n t e r p r e t a t i o n  o f f e r e d .  T h e  l a n d m a r k  c a s e  in t h i s  r e g a r d  

is S t a n d a r d  O i l  Co. v. U n i t e d  S t a t e s , s u p r a , in w h i c h  th e  U.S. 

S u p r e m e  C o u r t  w a s  c a l l e d  u p o n  to i n t e r p r e t  sec. 13 of the 

R i v e r s  a n d  H a r b o r s  A c t  of 1 8 9 9  (The R e f u s e  A c t ) . S t a n d a r d  O i l  

Co. h a d  a c c i d e n t a l l y  d i s c h a r g e d  o i l  i n t o  the n a v i g a b l e  w a t e r s

of th e U n i t e d  S t a t e s ,  a n d  w a s  c h a r g e d  w i t h  a v i o l a t i o n  of th at  

Act,  w h i c h  p r o h i b i t e d ,  i n t e r  a l i a , " t h e  d e p o s i t  . . . [of] a n y

r e f u s e  m a t t e r  of a n y  k i n d  or d e s c r i p t i o n  . . . i n t o  a n y  n a v i g ­

a b l e  w a t e r . "

O b v i o u s l y ,  th e p r o h i b i t i o n  u p o n  th e " d e p o s i t  o f a n y

r e f u s e  m a t t e r "  c o u l d  e a s i l y  b e r e a d  to p r o h i b i t  o n l y  the 

i n t e n t i o n a l  d i s c a r d i n g  of u s e l e s s  m a t e r i a l .  T h e  a r g u m e n t  t h a t  

th e R e f u s e  A c t  r e q u i r e s  the  c o u r t  to l o o k  at the s u b j e c t i v e

i n t e n t  of the  d i s c h a r g e r  is v i r t u a l l y  i n d i s t i n g u i s h a b l e  f r o m

the a r g u m e n t  b e i n g  a d v a n c e d  w i t h  r e s p e c t  to th e h a b i t a t  p r o t e c ­

t i o n  r e g u l a t i o n s .  W e  s h a r e  the  S u p r e m e  C o u r t ' s  r a t i o n a l e  in
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r e j e c t i n g  t h a t  a r g u m e n t  w h e n  it h e l d  t h a t  t h e  R e f u s e  A c t

p r o h i b i t e d  t h e  e n t r y  of o i l  i n t o  w a t e r w a y s  r e g a r d l e s s  o f  t h e

i n t e n t  of  th e d i s c h a r g e r :

O i l  is o i l  w h e t h e r  u s a b l e  or  n o t  b y  i n d u s­
t r i a l  s t a n d a r d s .  It h a s  t h e  s a m e  d e l e t e r­
iou s  e f f e c t  o n  w a t e r w a y s .  In e i t h e r  ca se, 
its p r e s e n c e  to o u r  r i v e r s  a n d  h a r b o r s  is 
b o t h  a m e n a c e  to n a v i g a t i o n  an d a p o l l u t a n t

T h e r e  is n o t h i n g  m o r e  d e s e r v i n g  of the  l a b e l  
r e f u s e  t h a n  o i l  s p i l l e d  i n t o  a r i v e r ,  
t h a t  s e e m s  to be  t h e  c o m m o n  s e n s e  of the

m a t t e r .  T h e  w o r d ,  ' r e f u s e '  i n c l u d e s  al l
f o r e i g n  s u b s t a n c e s  an d  p o l l u t a n t s .  . . .

38 4  U. S . at 2 2 9 - 2 3 0 .

W e  b e l i e v e  the  r e q u i r e m e n t  of b r o a d  c o n s t r u c t i o n  is

b e t t e r  s e r v e d  by i n t e r p r e t i n g  " d e s i r e  to p o l l u t e "  in th e s a m e

m a n n e r  as the S u p r e m e  C o u r t  i n t e r p r e t e d  " d e s p o s i t  of r e f u s e . "

IV. C o n c l u s i o n .

As  s t a t e d  at th e o u t s e t  of t h i s  o p i n i o n ,  w h i l e  the 

a l l o c a t i o n  of j u r i s d i c t i o n  b e t w e e n  the d e p a r t m e n t  a n d  b o a r d s  

p r e s e n t  l i t t l e  d i f f i c u l t y ,  l e g a l  a n d  p o l i c y  c o n t r o v e r s y  w i l l  

c o n t i n u e  to s u r r o u n d  th e s c o p e  of  the d e p a r t m e n t ' s  j u r i s d i c t i o n  

u n d e r  AS  1 6 . 0 3 . 8 7 0 .  T h e  a r g u m e n t s  a d v a n c e d  by the A l a s k a  

l o g g i n g  i n d u s t r y  a r e  m a d e  in g o o d  fa i t h ,  and  th e y a r e  n o t

i n s u b s t a n t i a l .  At t h e  s a m e  time, w e  b e l i e v e  th a t m u c h  o f  the 

f o r c e  of t h o s e  a r g u m e n t s  l i e s  in the r e a l m  of p o l i c y .  W h e t h e r  

t h r o u g h  a d m i n i s t r a t i v e  or l e g i s l a t i v e  a c t i o n  r e g u l a t o r y  a u t h o r ­

ity o v e r  n o n - p o i n t  s o u r c e  p o l l u t i o n  s h o u l d  be c o n s o l i d a t e d  is
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n o t  a q u e s t i o n  a d d r e s s e d  by  t h i s  o p i n i o n .  W e  a r e  o n l y  c o n c l u d ­

in g  t h a t  t h e  b e t t e r  r e a d i n g  of A S  1 6 . 0 5 . 8 7 0  w o u l d  s e e m  to 

e n c o m p a s s  p e r m i t  j u r i s d i c t i o n  o v e r  n o n - p o i n t  p o l l u t a n t  s o u r c e s  

a d j a c e n t  to c l a s s i f i e d  a n a d r o m o u s  s t r e a m s  or t h e i r  t r i b u t a r i e s  

w h i c h ,  a b s e n t  s u f f i c i e n t  m i t i g a t i n g  m e a s u r e s ,  w o u l d  c r e a t e  a 

d i r e c t  a n d  s u b s t a n t i a l  t h r e a t  to p o l l u t i o n  of the  a n a d r o m o u s  

s t r e a m  i t s e l f .

S i n c e r e l y ,

W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

J K T : d l m
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.......... .v Staney.Cvcek salmon 'die-off

On August 21, 1979 I was approached by  Bruce Hoifman of the State Environmental 
Conservation office. concerning a joint investigation of the Staney Creek I
(103r50-30) salmon die-off. This is a  preliminary report dealing wi t h  the data 
collected between August 22, 1979 and. August 28, 1979. I

The fact that a problem existed at Staney Creek became known on August 17 when 
> John Valentine observed an estimated 15,000 dead unspswned pink salmon through­

out the intertidal area. Although very few dead fish, were observed up river, j 
the extent of the die-off suggested that stranding in intertidal p o d s  was not j 
the sole cause. A temperature of 17°C and dissolved oxygen of 4.0 p . p.m was j 
recorded: at Station A  (Fig. 1) at 11:00 a.m. on August 17. At that time j 
Southern Southdhst Alaska was experiencing drought conditions. Precipitation* 
at the Ketchikan Airport was 23 inches below the 20 year average for January 1 

'through'August. Total precipitation during the month of August at the Ketchikan 
Airport was only 1.5B inches compared to the ,20 year average of 11.27 inches. 1 
Low Water conditions were reported at most streams, in the area, but Staney 
Creek had the first reported and most severe die-off to date.

* ■ * . * .  . . .  k. V * . . .  .
. ‘ , r  » „  ., i ;

Bruce: Coffman and I arrived at KLawock on Wednesday afternoon. Since it was 
uncertain how much-longer the drought would last, a cursory examination of the 
entire area, .ather than an :intensive study on selected streams, was chosen as 
the study method. The road system was driven-and .sample.-.-sites marked at the 
numerous "stream crossings. Figure T  Is a map of the study area with sample 
site locatioas. Figure 1 can be used as an overlay on Quadrangle naps, Craig D4
and Craig C3 for slope and elevation information.

v* ' ; <v I
( |k  r  ** * • . ; .* •  ^  1 *7 , ^

Table 1  presents the temperature recordings taken at the various sites. Sample 
site locations south of Site 090 are depict on Fig. 2. Except for that required 

.to build roads, no recent cutting" has taken place from ELawock to Sample Site 08
' 1 t .IV > '•

Site numbers 73 and 74 arc excellent examples of what may be an important con­
tributing factor to Staney Creek’s problem. The stream which had a flow o f  .

. approximately .1 c.f.s. crossed the road from a timbered area at 073 and re­
crossed the road at 074 after flowing approximately 50 yards through a cut area. 

‘ A  temperature: difference of approximately 3°C was noted, over that 50 yard secfcio 
during each of the first 3 days of the study. Cloud cover during the first 3 da 

' of study was between 0Z and 10Z. During the lost 2  days of the study," under i 
mostly cloudy skies, the temperature rose 1*C. •j-.-— - • • -J



.The data from August 25 provides the most complete picture of the temperature^ 
profile of Staney Creek under drought conditions on sunny days. The tempera­
ture at the upper portion of Staney Creek (Site £83) was 12.0°C at 6:00 p.m. 
Fifteen minutes later and 2.5 miles downstream (Site £81), the temperature was 
16.5°C. Ten minutes later and 1.4 miles downstream (Site £78), the temperature 
was 17.0°C. Thirty minutes later and 1 mile downstream (Site £75), the tempera- 
turecwas 21.0*C. Forty-five minutes later and 2.4 miles downstream (Site £l)| 
the temperature had fallen to 19.0°C. This drop in temperature is somewhat 
surprising since two major tributaries at Sites £76 and £72 were discharging 
water into Staney Creek at 21.0 and 19.0°C respectively. 'Whether the drop in! 
temperature between Sites £75 and £l was due to increased ground water discharge 
into Staney Creek or some other factor is at present unknown.

D o u g  J o n e s  -  2 -  S e p t e m b e r  6, 197 9
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Table 2 presents the information from lcoations where dead unspawned fish were 
observed. The counts represent only what was observed from the bridge as tim 
requirements precluded any stream walking.

Picture 1  on page 7 was taken at Sample Site £12 where the highest-temperatur: 
during the study period of 23°C was recorded. Two small lakes are located at 
the head of this tributary which undoubtedly contributed to the problem. H o w­
ever, temperatures taken a'. Site £13 located below the lakes were 4.0 and 3.0°C 
cooler on Thursday and Friday afternoons- The second picture on page 7 was 
taken at Site £77. It is an example of the type of creek which may be too 
small to warrant a leave strip under the present guidelines- However, it is 
my belief that as a watershed becomes logged as extensively as Staney Creek, 
the cummulative effects of cutting to the banks of numerous small tributaries 
play an increasingly important role in the temperature profile of the main 
channels. Streams which were under 3 feet wide (e.g. £70, £71, £6, £7, and £10] 
generally had an adequate herbaceous plant cover to maintain relatively low 
temperatures.

•

The data obtained from this study only documents the water temperatures occurp 
ring in the Staney Creek area at this time. The qu stion of whether temperatur< 
would have been significantly lower prior to logging can not be answered withj 
the available data. However, the high temperatures which were recorded and aer: 
survey estimates of 30-40 thousand dead unspawned pink salmon in Staney Creek! 
attest to the fact that.it is, at the.present"time, temperature sensitive. Beef 

•of the above, 1 believe it would b e  aporopriate to reconsider the cuts presently 
scheduled for the Staney Creek watershed, j



DATE 
TRANSECT

D

TIME TEMP8C

8/24 

.TIME TEMP°C

8/25 

TIME TEMP6C
8/27 

: TIME TEMP6!

0920 15 rJ 2100 17.5

1020 14.5 ; 1730 15.5

1030 12 ;■ 1625

r
*

j; 1630

13

1045 13

i

14

1050 17 • . ? 1635 18

1055 12 1640 12

1100

1105

12

14.5 1645 16.5

1110 14. ■ 1650 

. J 1655

14

1115 12 14.5

1120 14.5 . 1  1700 14.5

1125 18 ■ 1705 19-

1140 16.5 *1710
•

17

1915 19 1620 15.5

1910 15 1610 13

1900 19 1605 14

1855 21 1550 17.5

1850 21 .1540 18

1845 20 1530 17

1825 17 1525 15.6

1830 16.0 1520 ‘ 13

1820

1815

14

16.5 1515 '14

1810 17 1510 15

1800 12 1500 12

1745 14 1455 14

1730 16 1450 ' 15

1720 14 1445 14

1710 15 1435 14

1703 16 1425 13.5

1640 16.0 1415 15

1620 17 • 1410 15

8/28 

TIME TEMP°C

1

2 • ■;

71 v'
3 '

Ik

"r

3 ; ' { j 
70 •; • 
70 ::
.5 «’ •••
5 .
6 : •: •7
89

10 •
11 
12 
12 
13 
13 T .
72
73
7 4 \} . i , 
75-;.?
76
77
7 0 :  

79 * <7
60 . it-
81 i . . i '82 M
83 -

84 : .
85 \
86 1 . 
87 ■
82
89
90 :
9 0 .  ,

1940 19

1725 17
1735 14
1740 • 22

1755 ,23 

1830 19

1710

1710

1700

1 6 3 j>

1625

1620

14

19 

22 
21
20 
18

1020 16

1935

1120
1940

1125

1950

1130

1955'

1150

2015

1200
2030

1920

1910

1955

1900

1850

1840

1825

1830

1815

1805

1800

1745

1723

1720

1715

1705

165?
1645

1255
1610

13

14

15

12.5

14

19

19

19

21
16

17
19.5

15.5 

19 

21
21.5 

19 

17

16.5

13 

17
17.5

13.5

14 

16 
14 

16. 

16

1*5.5

14
16

0700

0810

0815

0835

0845

0900

0910

0920

0925

0930

.1050

1055

1100
1110

1120
1125

.1130

1135

1155

1210
1220
1305

1310

14.0

12
11

0820 12 

0825 14.5

10.5

11.5

12.5

12.5 

11 
13

14.5

0945 13.5

14

12
12.5

14

13.5

12.5

13

13.5

1145 14

12
12.5

12.5

13.5 

14

i
n

i
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DATE
TRANSECT

a /o ’i
TIME TEMP°C TIME

B/ 2 4  
TEMP9C TIME

B/ 25
TEMP°C TIME

■ .
8/27“  
TEMP6C TIME

8/28
TEMP*C

$1 . 1315 18 1555 19 1400 17 >315 16
91 1550 18 •«

92 1545 12 1550 12 1345 12 1320 11 .5
93 • 1540 14. 1545 14 1330 11

• 94 • . v • •• • • . . • 1535 13 1540 12 1340 11
95 1530 12 .5 1535 12 .5 I; •

96 , 1525 12 .5 1530 12 i- ■

•

97 • 1520 13 .5 1525 13 .5 1•j
98 • • • 1510 12 . 1520 12
99 . . ‘ -1505 13 .5 1515 13 1320 . 13 1350 13

8/23
8/24
8/25

0 - m  

0 - lost: 

0 - 10%

Cloud cover

i i  i t

8/27 100%

. 50X

8/28 • 100%

' i !
, * t
■ i
t 1 .
I 4

0700 to 1300) 
1300 to sundown)

.■ j

I
«Cf

»

o



U N S P A W N E D  D E A D  FISH OBSER V E D  DURING S T U D Y  P E R I O D

ansect 'Date Tim e 0? P.P.Po. Temp°C Re m a r k s

7 8 8/ 2 3 1620 6 .8 18 4 DP, 2 0 0  LP

78 8/24 1825 • < 17 No c h a n g e

7 8 8/25 1825 »
17 20 DP, 2 0 0  LP •

76 8/23 1635 4 .9 21 33 DP, 3 , 0 0 0  LP

76 8/24 1850' 21.5 1 5 0  DP, 3 , 0 0 0  LP

76 8/25 185 0 21 500 DP, 3 , 0 0 0  LP

75 8/23 1 7 0 0 7.4 22 5 DP

12 8/23 1755 3.7 23 4 0  DP, 1 DCO, 2 DC, 5 0  LP

T2 8/24 1 15 0 5.4 19 7 0  DP, 9 LP
:

1 8/23 1940 7 . 5 - 5 . 0 * 19 9 DP, 4 , 0 0 0  LP, 3 0  LC

1 8/24 10 2 0 9 . 5 - 6 . 0 * 16 ' No c h a n g e

1 8/25 092 0 - 9 . 6 - 6 . 4 * . 15 3 0 0  DP, 6 DC, 4 , 0 0 0  LP, 30 LC

*  First O 2 m e a s u r e m e n t  f r o m  a b o v e  hole; second 02  m e a s u r e m e n t  b e l o w  hole- Ho l e !

• a p p r o x i m a t e l y  75 y a r d s  b y  1 5  y a r d s  by 4 feet-deep-. .

DCO - Dead coho a d u l t s  D C  - Dead chum D P  - D e a d  pi n k

I CO - Live coho a d u l t s  LC - L i v e  ch u m  L P  - L i v e  pin k

DV - Dea d  Do l l y  Varden
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FEOM-Donald L. Siedelman s u b j e c t . Staney Creek Fish Kill

Sport Fish 
Ketchikan
Dept, of Fish and Game

Vie should to on record through the Commissioner requesting to the USFS that 
logging in the Staney Creek drainage should be stopped in view of the fish 
kills that have taken place in this stream during the past .two out of three 
years.

The next USFS’s 5-Year Plan proposes further.'logging for this drainage.

Seems that the USFS should get their heads out of the sand and realize that 
continued logging in this drainage is not aiding the salmon that are utilizing 
this system, bogging has to be perpetuating the incidence of fish kills due 
to the excessive large track of logged areas in the upper stream areas with 
no revegetative cover.

in use an excuse that someone has to prove that this is not the case is 
asinine. If a problem exists lets face a fact and solve it through positive 
action instead of waiting 10 years to prove that it was or was not the prob­
lem based on field work. In the meantime, the problem continues at the expense 
of our resources.

If the USFS's guide states the USFS is logging within its guidelines then the 
guide needs change or updated - or does the USFS staff need to be changed.

It is about time the USFS spoke to tenp. sensitive streams in a more positive 
fashion than saying "prove it".

CC: R.Reed 
.... K.-* Hofmeister 

J. Valentine
A. Schmidt

w
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subject . Staney Creek Meeting

On October 12, 1979, a joint meeting with the USFS, ADFfiG and ADEC was 

held at the Ketchikan Federal Office Bldg.

Those in attendance were the following:

NAME

Ed Johnson 

Mike Pease 

Pete Mondich 
touie Bartos 
Don Kelly 

Don Siedelman 
Bruce Hoffman

TITLE

Forester (USFS)

Fisheries Biologist (USFS)
Timber Program Manager (USFS)

Hydrologist (USFS)

Area Habitat Biologist (ADFSG/Ktn)

Sport Fisheries Area Management Biologist (ADFuG/Ktn) 
Environmental Field Officer (ADEC/Ktn)

The purpose of the meeting was to address problems associated with Staney Creek 

located on the west side of Prince of Wales Island. .  .............. ..

Ed Johnson discussed the IDT Veview of Staney u.eek, objections to additional 

cutting of timber in this watershed were made by Steve Haavig, ADF&G Habitat 
Biologist and by USFS fisheries biologists. Due to timber harvest quota's and 

new guidlines to be used for harvesting of timber, units it) the Staney Creek 
watershed were included in the 1979-1984 harvest.

Louie Bartos, USFS Hydrologist, discussed his^input on the Staney'Creek I D T 1   .

review. Th e  Staney Creek watershed was'divided up into 7 or 8 sub watersheds. 
Each watershed was analyzed seperately, the amount of vegetation removed (acres) 

and the evapotranspitation ration were included in the computer model. The 

computer.program used addressed the volume of water affected in the watershed, 

and was described as a "black-box" model due to lack of a complete understanding 
of the ground w a t e r  or subsurface flow. Temperature was not addressed in this 

report on Staney Creek's hydrology. The warming effect of groundwater due to the 

removal of vegetative cover is of major concern in this watershed.

Present status of timber harvest units are as follows:

1. Total n u m b e r  of acres scheduled to be cut in 1979-1984 five year 

contract in the Staney Creek watershed are 1283 acres, consisting 

of 24 units. . . *■

2. 431 acres are released to d a t e . * Activity in released areas range 

from accasj. roads built to units, felled units A felled and yarded 

units.

.  i

t



3. An additional 99 acres of blowdown timber p'-i* also be harvested.

4. 743 acres of timber have not yet been r e u s e d . f o r  harvest.

Discussion of possible alternatives on what corrective actions if any that 
could reduce impacts on the Staney Creek watershed followed* Options that 
were aired were the following.

1. Drop some nr all of the units in the Staney Creek watershed scheduled 

for harvesting in the 1979-84 5 year contract. Contractual lawsuit possible

2. Reschedule cutting of units in the Staney Creek watershed to the end 

of the 5 ye a r  contract. This would buy 2-3 years of additional growth 

in the watershed before another impact. It would also 2-3 years to do 
additional research in this area. *

3. Plant alders along the stream bank to provide shading during summer 

months. This would not have much affect for the next couple of years 

but could reduce the effects of another draught in five o r  ten years from 

now. A closer look to this alternative is warrented.

4. Possible intensive'fisheries management of the Staney creek system,

„ including special openings to reduce numbers of fish from entering
the stream to spawn.

5. Removal of dead fish from stream by hand to reduce dissolved oxygen 
demand.

6. Involve various State and Federal agencies to study problem and make 

recommendations. If this is done the task force should be formed 

immediately so a plan of attack is ready by next spring.--This also 
presents a good chance to form an intensive research study. Industry 

should also be included as they are the ones who demand the resource; 
they should help share the responsibilities and be kept informed of 

problems and their impacts.

* Appears to be the only avenue actively pursued by the Forest Service at 

this time minus the research.

k
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■Mr. M a x  P e t e r s o n ,  C h i e f  
U n i t e d  S t a t e s  F o r e s t  S e r v i c e  
•So u t h  B u i l d i n g
1 2 t h  S t r e e t  & I n d e p e n d e n c e  A v e n u e  S. W.
W a s h i n g t o n ,  D, C. 2 0 0 1 3

D e a r  Mr. P e t e r s e n s

O n  A u g u s t  24, 1 9 7 9 ,  r e p r e s e n t a t i v e s  o f  t h e . A l a s k a  t t o r n e y  
G e n e r a l ' s  O f f i c e  a n d  t h e  A l a s k a  D e p a r t m e n t  o f  Env: . m e n t a l  
C o n s e r v a t i o n  m e t  w i t h  r e p r e s e n t a t i v e s  o f  t h e  U. S. ^  e s t  S e r­
v i c e  i n  Sitka, A l a s k a ,  r e g a r d i n g  a s e r i o u s  p o l l u t i o n  i n c i d e n t  
w h i c h  -occurred o n  K i z h u c h i a  C r e e k ,  in t h e  T o n g a s s  N a t i o n a l  
F o r e s t ,  in A p r i l  1 9 7 8 .  B e p r e s e n t i n g  t h e  v i e w s  o f  t h e  F o r e s t  
S e r v i c e  w a s  a m e m b e r  o f  t h e  P o r t l a n d  r e g i o n a l  a t t o r n e y ' s  
. o f f i c e — Mr. Jams.-; K a u b l e .  A l s o  in a t t e n d a n c e  w e r e  p e r s o n n e l  
f r o m  t h e  T o n g a s ^  N a t i o n a l  F o r e s t ' s  S i t k a  O f f i c e .  •

O n e  o f  t h e  p u r p o s e s  o f  t h e  A u g u s t  24 m e e t i n g  w a s  t o  d e t e r m i n e  
w h y  F o r e s t  S e r v i c e  p e r s o n n e l  d i d  n o t  c o n s u l t  S t a t e  o f f i c i a l s  
w h e n  i t  b e c a m e  a p p a r e n t  t h a t  a g r a v e l  p i t  p l a c e d  d i r e c t l y  a d j a ­
c e n t  t o  K i z h u c h i a  C r e e k  c r e a t e d  a n  i m m i n e n t  p o t e n t i a l  f o r
s e r i o u s  d a m a g e  t o  t h e  p r o d u c t i v i t y  o f  t h a t  s t r e a m .  • A f t e r  
s t a t i n g  t h a t  "I m i g h t  as w e l l  t e l l  y o u  w h a t  m y  c l i e n t s  t o l d  m e , "  
M r .  B a u b l e  i n d i c a t e d  t h a t  T o n g a s s  N a t i o n a l  F o r e s t  p e r s o n n e l  
w e r e  u n a n i m o u s  i n  t h e i r  b e l i e f  t h a t ,  i n  s i t u a t i o n s  s u c h  a s  
t h a t  p r e s e n t e d  b y  t h e  K i z h u c h i a  C r e e k  i n c i d e n t ,  t h e r e  w a s  n o
n e e d  t o  c o n t a c t . S t a t e  o f f i c i a l s  s i n c e ,  i n  t h e  o p i n i o n  o f  F o r e s t
S e r v i c e  p e r s o n n e l , S t a t e  o f f i c i a l s  p o s s e s s e d  n e i t h e r  t h e  i n­
s i g h t  n o r  e x p e r i e n c e  t o  a i d  t h e  F o r e s t  S e r v i c e  i n  p r e v e n t i n g  
o r  m i t i g a t i n g  a d v e r s e  i m p a c t s  f r o m  l o g g i n g  a c t i v i t i e s .  T h e  
p u r p o s e  of  t h i s  l e t t e r  i s  t o  d e t e r m i n e  w h e t h e r  t h e  v i e w s  
e x p r e s s e d  b y  y o u r  a g e n t s  a c c u r a t e l y  r e p r e s e n t  F o r e s t  S e r v i c e  
p o l i c y .’

T o  p l a c e  Mr. K a u b l e ' s  c o m m e n t s  i n  t h e i r  p r o p e r  p e r s p e c t i v e ,  a 
b r i e f  h i s t o r y  o f  +*he K i z h u c h i a  C r e e k  i n c i d e n t  m a y  b e  h e l p f u l .
I n  1 9 7 6 ,  t h e  F o r e s t  S e r v i c e  a p p r o v e d  t h e  p l a c e m e n t  of  a  g r a v e l
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b o r r o w  p i t  in an a c t i v e  a l l u v i a l  a r e a  d i r e c t l y  a d j a c e n t  t o  
K i z h u c h i a  C r e e k — a r i c h  a n a d r o m o u s  f i s h  s t r e a m .  T h e  p i t  l o c a ­
t i o n  l a y  in  t h e  p a t h  o f  a p e r i o d i c  h i g h  f l o w  w a s h  w h i c h  
d e s c e n d e d  f r o m  a s t e e p  h i l l  a r e a ,  t h e n  a r o u n d  t h e  p i t  w a l l ,  a n d  
d o w n h i l l  t o  K i z h u c h i a  C r e e k .  T h e  p i t  w a s  s o  p l a c e d  t h a t  w a t e r  
w o u l d  e v e n t u a l l y  b r e a k  t h r o u g h  t h e  p i t  w a l l ,  d i r e c t l y  t h r o u g h  
t h e  p i t  a n d  t h e n c e  u n i m p e d e d  i n t o  K i z h u c h i a  C r e e k .  T h e  s u s c e p ­
t i b i l i t y  o f  a n a d r o m o u s  s t r e a m s  t o  d a m a g e  f r o m  s i l t a t i o n  is  w e l l  
d o c u m e n t e d ,  a n d  t h e  i l l - a d v i s e d  p l a c e m e n t  o f  t h i s  p a r t i c u l a r  
p i t  w a s  c o n c e d e d  b y  U. S. F o r e s t  S e r v i c e  h y d r o l o g i s t s  a t  t h e  
A u g u s t  24 m e e t i n g .  N o n e t h e l e s s ,  t h e  p i t  s i t e  w a s  a p p r o v e d .  
O f f i c i a l s  a t  t h e  A u g u s t  24 m e e t i n g  c o n c e d e d  t h a t  t h e  F o r e s t  
S e r v i c e  a n d  t h e  l o g g i n g  c o m p a n y  i n v o l v e d — A l a s k a  L u m b e r  & P u l p  
C o m p a n y — f e l t  t h a t  p l a c e m e n t  o f  t h e  p i t  a t  that: s i t e  w a s  
w a r r a n t e d  b e c a u s e  i t  w o u l d  m i n i m i z e  t h e  c o s t  o f  h a u l i n g  
e x t r a c t e d  g r a v e l  t o  a n e a r b y  r o a d .  The. l o c a t i o n  of t h e  p i t ,  
i t  s h o u l d  b e  n o t e d ,  w a s  a p p r o v e d  b y  a F o r e s t  S e r v i c e  e m p l o y e e  
w h o  h a d  n o  h y d r o l o g i c a l  e x p e r i e n c e ,  a n d  d i d  n o t  c o n s u l t  a n y o n e  
s c h o o l e d  in t h e  p o t e n t i a l  h a z a r d s  w h i c h  t h e  p i t  m i g h t  c r e a t e .

S h o r t l y  a f t e r  c o m m e n c e m e n t  o f  p i t  d e v e l o p m e n t ,  p o t e n t i a l  s i l t a­
t i o n  p r o b l e m s  ar o s e .  T h e s e  p r o b l e m s  w o r s e n e d  u n t i l  a "cris i s " ,  
w a s  r e a c h e d  i n  e a r l y  A p r i l  1 9 7&. B y  A p r i l  4, F o r e s t  S e r v i c e  
o f f i c i a l s  r e c o g n i z e d  than. the- n e x t  h e a v y  r a i n  w o u l d  c a u s e  t h e  
a d j a c e n t  w a t e r f a l l  t o  b r e a k  i n t o  t h e  p i t ,  w a s h i n g  s u b s t a n t i a l  
a m o u n t s  of s i l t  f r o m  t h e  p i t  t o  K i z h u c h i a  C r e e k .  D e s p i t e  t h i s  
p o t e n t i a l  d i s a s t e r ,  a n d  a b e l a t e d l y  r e c o g n i z e d  n e e d  f o r  r e m e ­
d i a l  m e a s u r e s ,  S t a t e  o f f i c i a l s  w e r e  n o t  n o t i f i e d .

O n  A p r i l  24, 1978, t h e  i n c i d e n t  w h i c h  F o r e s t  S e r v i c e  p e r s o n n e l  
k n e w  w a s  i n e v i t a b l e  i n  f a c t  o c c u r r e d .  A  h i g h  f i o w  f r o m  t h e  
w a t e r f a l l  r u s h e d  i n t o  t h e  p i t ,  t h r o u g h  s i l t - l ^ d r  i s e t t l i n g  
p o n d s ,  a n d  i n t o  K i z h u c h i a  C r e e k — t u r n i n g  a h e r e t o f o r e  c r y s t a l­
l i n e  a n a d r o m o u s  f i s h  s t r e a m  a m u r k y  b r o w n ,  r e s u l t i n g  in  a g r o s s  
v i o l a t i o n  of A l a s k a  W a t e r  Q u a l i t y  S t a n d a r d s ,  a s  a p p r o v e d  b y  t h e  
U. S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y .  E v e n  t h e n ,  A l a s k a  
D e p a r t m e n t  of  F i s h  & G a m e  a n d  A l a s k a  D e p a r t m e n t  o f  E n v i r o n­
m e n t a l  C o n s e r v a t i o n  o f f i c i a l s  w e r e  n o t  n o t i f i e d .  R a t h e r ,  q u i t e  
b y  h a p p e n s t a n c e ,  a D e p a r t m e n t  o f  F i s n  & G a m e  e m p l o y e e  f l y i n g  
o v e r  t h e  a r e a  on  a h e r r i n g  c o u n t  o b s e r v e d  t h e  v i o l a t i o n .  T h i s  
e m p l o y e e  t h e n  n o t i f i e d  t h e  F o r e s t  S e r v i c e  o f  t h e  S t a t e ' s  
c o n c e r n .

T h e  f a i l u r e  of  t h e  P o r e s t  S e r v i c e  t o  n o t i f y  S t a t e  o f f i c i a l s  
r e g a r d i n g  t h e  i m m i n e n t  p o t e n t i a l  f o r  d a m a g e  t o  K i z h u c h i a  C r e e k  
w a s  b r o a c h e d  a t  t h e  A u g u s t  24 m e e t i n g .  I n  sura, M r .  K a u b l e  
s t a t e d  t h a t  i t  w a s  h i s  c l i e n t ' s  v i e w  t h a t  S t a t e  - o f f i c i a l s  c o u l d  
a d d  n o t h i n g  t o  F o r e s t  S e r v i c e  e f f o r t s  t o  c o n t r o l  t h e  s i t u a t i o n ,  
e i t h e r  f r o m  a  h y d r o l o g i c a l  o r  '“b i o l o g i c a l  p e r s p e c t i v e ; .a n d  t h a t
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t h e r e  w a s  s i m p l y  n o  n e e d  t o  a l e r t  t h e  S t a t e  o f  A l a s k a  t h a t  o n e  
o f  i t s  s a l m o n  s t r e a m s  w a s  o n  t h e  v e r g e  o f  b e i n g  s u b s t a n t i a l l y  
i m p a i r e d .  In m y  v i e w ,  t h o s e  e m p l o y e e s ’ p e r c e p t i o n  t h a t  t h e y  
h a v e  e n v i r o n m e n t a l  m a n a g e m e n t  w i t h i n  t h e  T o n g a s s  " w e l l  i n  
h a n d "  r i n g s  h o l l c w  w i t h  r e g a r d  t o  K i z h u c h i a  C r e e k .  E v e n  F o r e s t  
S e r v i c e  h y d r o l o g i s t s  c o n c e d e d  t h a t  t h e  d e c i s i o n  b y  t h e  F o r e s t  
S e r v i c e  t o  a l l o w  t h e  g r a v e l  p i t  a t  t h i s  l o c a t i o n  was, a t  b e s t ,  
u n s o u n d .  It s e e m s  l i k e l y  t h a t  t h e  F o r e s t  S e r v i c e  w a s  s i m p l y  
n o t  e a g e r  t o  let S t a t e  o f f i c i a l s  k n o w  t h a t  a s u b s t a n t i a l  e r r o r  
b y  t h e  U- S. G o v e r n m e n t  h a d  e x p o s e d  S t a t e  r e s o u r c e s  t o  s e v e r e  . 
d a m a g e .  F u r t h e r ,  t h e  n a t u r e  o f  t h e  r e s u l t a n t  w a t e r  q u a l i t y  
v i o l a t i o n  is c l e a r l y  c o n t r a r y  t o  S e c t i o n  3 1 3  of  t h e  C l e a n  W a t e r  
A c t  o f  1 9 7 7 ,  w h i c h  i m p o s e s  a m a n d a t o r y  d u t y  u p o n  F e d e r a l  a g e n c i e s  
t o  o b e y  S t a t e  w a t e r  g u a l i t y  p r o t e c t i o n  l a w s .

T h e r e  a r e  s e v e r a l  m a t t e r s  w h i c h  c o n c e r n  u s  r e g a r d i n g  t h e  
F o r e s t  S e r v i c e ' s  c o n d u c t  t h r o u g h o u t  t h i s  i n c i d e n t .  A p p r o v a l  
o f  t h e  p i t  w a s  a p p a r e n t l y  g i v e n  f o r  p u r e l y  e c o n o m i c  r e a s o n s ,  
w i t h o u t  r e g a r d  t o  s o u n d  h y d r o l o g i c a l  p r a c t i c e .  N o  a t t e m p t  w a s  
m a d e  t o  m o n i t o r  c o n s t r u c t i o n  of t h e  p i t  m e a n i n g f u l l y ,  y o u r  
a g e n t  a d m i t t e d  t h a t  t h e  F o r e s t  S e r v i c e  m a d e  n o  : n g u i r y  a s  t c  
w h e t h e r  t h e  p i t  w a s  b e i n g  p l a c e d  n e a r  o r  b e l o w  t h e  w a t e r f a l l .  
A p p a r e n t  f r o m  t h e s e  q u e s t i o n s  of f a u l t ,  h o w e v e r ,  I a m  p a r t i c u ­
l a r l y  . d i s m a y e d  b y  t h e  a p p a r e n t  v i e w  o f  a f e w  o f  y o u r  k e y  a g e n t s  
t h a t  t h e y  f e e l  n o  r e a l  n e e d  t o  c o o p e r a t e  e f f e c t i v e l y  w i t h  t h e  
S t a t e  o f  A l a s k a  in p r e v e n t i n g  d a m a g e  t o  a n a d r o m o u s  f i s h  s t r e a m s  
f r o m  l o g g i n g  a n d  r e l a t e d  a c t i v i t i e s .  ------ - •

I n  r e c e n t  y e a r s ,  t h e  F o r e s t  S e r v i c e  h a s  g o n e  t o  s u b s t a n t i a l  
e n d s  t o  s e e k  to  i m p r o v e  t h e  q u a ] i t y  o f  i t s  l a n d  u s e  d e c i s i o n­
m a k i n g .  It  is r e g r e t t a b l e  t h at, a t  l e a s t  w i t h  r e s p e c t  t o  S t a t e  
c o o r d i n a t i o n ,  t h i s  p h i l o s o p h y  h a s  n o t  f i l t e r e d  d o w n  t o  s o m e  
T o n g a s s  a n d  r e g i o n a l  p e r s o n n e l .  I w o u l d  h o p e  t h a t  s o m e t h i n g  
b e n e f i c i a l  w o u l d  c o m e  f r o m  t h e  K i z h u c h i a  C r e e k  i n c i d e n t .  If 
n o t h i n g  m o r e ,  a m e a n i n g f u l  a t t e m p t  t o  c h a n g e  t h e  r a t h e r  d i s­
t r e s s i n g  a t t i t u d e s  of  t h e s e  r e p r e s e n t a t i v e s  w o u l d  a p p e a r  in  
o r d e r .

A n o t h e r  m a t t e r  h a s  b e e n  c a l l e d  t o  t h e  a t t e n t i o n  of t h e  R e g i o n a l  
F o r e s t e r  i n  J u n e a u  c o n c e r n i n g  r a t h e r  a l a r m i n g  r e p o r t s  of 
u n s p a w n e d  a d u l t  coho, c h u m ,  a n d  p i n k  s a l m o n  m o r t a l i t y  i n  l o g g e d  
p o r t i o n s  o f  t h e  S t a n e y  C r e e k  w a t e r s h e d .  T h e s e  w a r r a n t  i n v e s t i­
g a t i o n  a n d  r e m e d i a l  m o d i f i c a t i o n s  t o  c u t t i n g  p l a n s  f o r  f u r t h e r  
• o p e r a t i o n s  i n  t h a t  area. M e e t i n g s  b e t w e e n  o u r  D e p a r t m e n t ,  

. . A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e ,  a n d  t h e  F o r e s t  S e r v i c e '  
h a v e  b e e n  s e t  u p  t o  d i s c u s s  t h e  m a t t e r  in K e t c h i k a n  t h i s  m o r n i n g .

S t a n e y  C r e e k ,  o n  t h e  w e s t  s i d e  o f  P r i n c e  o f  W a l e s  I s l a n d ,  h a s  
. b e e n  d e s i g n a t e d  " t e m p e r a t u r e  s e n s i t i v e "  in t h a t  d e s t r u c t i o n  o f  
. s t r e a m  s i d e  v e g e t a t i o n  c o u l d  a l l o w  s u n l i g h t  t o  w a r m  -the w a t e r
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a n d  n e a r b y  e a r t h  t o  t h e  e x t e n t  t h a t  t h e  m a r g i n a l  w a t e r f l o w  is 
h e a t e d  t o  l e t h a l  l i m i t s .  E x t e n s i v e  e a r l y  t i m b e r  h a r v e s t i n g  i n  
t h e  l o w e r  p o r t i o n s  of t h e  S t a n e y  C r e e k  w a t e r s h e d  w a s  c o n d u c t e d  
p r i o r  t o  t h e  i m p l e m e n t a t i o n  of  c u t t i n g  g u i d e l i n e s  f o r  t e m p e r a­
t u r e  s e n s i t i v e  w a t e r s h e d s .

R e c e n t  i n v e s t i g a t i o n s  b y  F i s h  & G a m e  b i o l o g i s t s  h a v e  c o n f i r m e d  
l a ^ g e  f i s h  ki l l s ,  u p  t o  o n e - t h i r d  of  t h e  r e t u r n i n g  s p a w n i n g  
r u n :

C o n c u r r e n t  i n v e s t i g a t i o n  b y  E n v i r o n m e n t a l  C o n s e r v a t i o n  f i e l d  
o f f i c e r s  f o u n d  s i m u l t a n e o u s  v i o l a t i o n s  o f  t h e  A l a s k a  W a t e r  
Q u a l i t y  S t a n d a r d s  (18 A A C  70) f o r  t e m p e r a t u r e  a n d  d i s s o l v e d  
o x y g e n ,  b o t h  of w h i c h  w e r e  u n f i t  f o r  s a l m o n  o r  t r o u t  s u r v i v a l .

B e c a u s e  o f  t h e  c u m u l a t i v e  n a t u r e  o f  t e m p e r a t u r e  e f f e c t s  i n  a 
s t r e a m  s y s t e m ,  p r o p o s e d  l o g g i n g  o n  t h e  u p p e r  p o r t i o n s  o f  t h e  
S t a n e y  C r e e k  w a t e r s h e d ,  e v e n  if c u r r e n t  g u i d e l i n e s  a r e  a d h e r e d  
to, v r l l  b e  a n t a g o n i s t i c .  T h e  c u r r e n t  g u i d e l i n e s  a r e  b a s e d  
u p c n  t h e  a s s u m p t i o n  t h a t  t h e  s a m e  p r a c t i c e s  w i l l  b e  u n i f o r m  
t h r o u g h o u t  t h e  w a t e r s h e d ;  t h i s  i s  c l e a r l y  n o t  t h e  c a s e  ii. 
S t a n e y  C r e e k .

I n  v i e w  of  t h e s e  d e v e l o p m e n t s ,  t w o  c o n s i d e r a t i o n s  d e s e r v e  
a t t e n t i o n :

(1) W h a t  m e a s u r e s  s h o u l d  b e  u n d e r t a k e n  t o  
r e s t o r e  t h e  l o w e r  p o r t i o n s  o f  t h e  S t a n e y  C r e e k  
w a t e r s h e d  s o  t h a t  ,e£fects_CKn,be_xecti-f-iedj— a n d —  .....

(2) W h a t  m o d i f i c a t i o n s  s h o u l d  b e  m a d e  t o  t h e  
e x i s t i n g  c u t t i n g  p l a n s  i n  t h e  u p p e r  p o r t i o n s  of 
t h e  S t a n e y  C r e e k  w a t e r s h e d  s o  t h a t  t h e  t e m p e r a t u r e  
e f f e c t s  d o  n o t  w o r s e n .

M e a n w h i l e ,  w e  s u g g e s t  t h a t  r e s o u r c e  a g e n c i e s  c o o r d i n a t e  t o  
m o n i t o r  t h i s  s y s t e m .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .  I l o o k  f o r ­
w a r d  t o  h e a r i n g  f r o m  y o u .  ......

A u g u s t  1 9 7 7  
A u g u s t  1 9 7 9

U n s p a w n e d  D e a d  S a l m o n  . - ■■ ■ ■■■■■,. , . — - —

2,000
1 5 , 0 0 0

be :  C o n g r e s s i o n a ________--------  -------------
C o m m i s s i o n e r  S k o o g  
T i l l i n g h a s t ,  K o e s t e r ,  P r e z y n a  
C o w l e s ,  B a y i i s s ,  H o f f m a n ,  F l i n n
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■ On. Friday, .October 12, Don Siedelman, Area Sport Fish Biologist and I 
attended a meeting with representatives .of the Forest Service to 

:• ._ . ••'* • discuss alternatives open to us in xhe Staney Creek drainage on
• ~ •{•.-• Prince of Wales .Island.'Also present a t’the meeting were: Pete

Mondich, Timber Program Manager, "Ed Johnson, Forester and Team Leader 
for the LPK 5 year plan IDT, Mike Pease, Fishery Biologist, Lou Bartos,

• - h y d r o l o g i s t  and Bruce Hoffman, Ketchikan Area Environmental Field ‘
;• . Officer, ADEC. ‘ ' • ' V r C ' '  * ; .

•; • •’... ** ' : i» V ’■ ........
.? -.Ed Johnson discussed the IDT process ab it operated in the Staney
.'*• Creek drainage. Lou Barbs then discussed the report he prepared for the
••IDT on Staney Creek's hydrology. The central point of this report 

.t.. • • - was that he predicted logging in the drainage, within prescribed
-- limits, would have little effect on the volume of the creek.
' • Temperature was not discussed in this -report. Ed Johnson then gave 
•/•a rundown on the status of the 79-84 units.in the Staney Creek 
• drainage. :A total of 24 units (1283 Acres) in the watershed were 

“•. •■ T included in the five year plan. Of these, 431 Acres have been cut or 
are released and partially cut. Another 99 Acres are blowdown and 

• -\ will be cut. .There a::et243rAcresvthatvhave not been cut. These are in
various stagps of road and unit layout, but have not been released,

, . nor -have roads been built. ■ Mike Pease stressed that units in the 79- •
84 plan had been laid out with c u r r e n t  temperature sensitivity

. * * guidelines strictly followed. . ^ ' • .. . t

: There was some discussion" (again) of  what we could "prove" to be^
: the calise of fish mortality on the creek.- I stated that we werenjt 
’ .concerned with proving: anything, but that we felt that logging in 

the drainage would simply further worsen an already bad situation, 
since we felt that existing temperature sensitivity guidelines were 
not strict enough to make up for past excesses.

f ’ . >• . • •
• ,  "  i * .  .  * .  .

We then discussed possible options: . . .
C * *

1. Drop some-or all of the units that Temain uncut. This is unlikely 
to be actively pursued by the Forest Service. It may, in fact, 

-.'present them with legal or contractual problems, and may just.mean 
. exporting our p r o b l e m  to another drainage. _. . . -



Rick Reed 
October 15, 1979 
Page 2

2. Defer cutting of units until the end of the 79-84 period. This is 
the most likely alternative at this point. Logging in all or most
of these units can be put off until 83 or 84, giving us the benefit 
of 3-4 more years regrowth.

3. Investigate the possibility of replanting alder to provide stream- 
side cover. There tre some questions as to the effectiveness of this 
technique, and I doubt Timber rellly wants to help get alders 
established. However, I think the idea still has merit and deserves
a closer look, especially in areas where ther are a number of 
tiibutaries.

4. There was some discussion of things that could be done at the time 
another low water period occurs. These may include removal of dead 
fish or actions by ADF&G's Comm. Fish Division to reduce the number 
of fish entering Staney Creek.

Also discussed were plans to assemble a group of people concerned 
with land resources and fisheries (AUFG, ADEC, NMFS," USFWS, USFS) to 
discuss modifications to the temperature sensitive guidelines and the 
development-of a research program on these systems. This is partic­
ularly important since we have a number of systems on Prince of Wales 
Island (Logjam Creek, Sweetwater Lakes, Shaheen Creek) where we may 
have problems as severe as on Staney Creek. Both ADF&G and ADEC expressed 
a willingness to participate.

The meeting ended at this point, with general agreement to defer 
cutting on uncut units and to investigate replanting. I’ll keep you 
informed of future developments. As we have discussed, it will be 
important to ^ollow this meeting up to yssurcthat some-action is taken-.

cc: D. Siedelman-ADFG-Xetchikan 
X. Francisco-ADFG-Xetchikan 
X. Hoi.ueister-ADFG-Xetchikan
B. Hoffman-ADEC-Xetchikan
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T h e  e n c l o s e d  l e t t e r  f r o m  t h e  A l a s k a  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n  t o  t h e  C h i e f  F o r e s t e r ,  U S D A ,  
r a i s e s  s o m e  s e r i o u s  c o n c e r n s  r e g a r d i n g  r e s o u r c e  m a n a g e m e n t  
i n  A l a s k a .

A l t h o u g h  I a m  n o t  p e r s o n a l l y  f a m i l i a r  w i t h  t h e  
s i t u a t i o n  d e s c r i b e d ,  i t  a p p e a r s  t h a t  F o r e s t  S e r v i c e  
o f f i c i a l s  h a v e  r e f u s e d  t o  c o n s u l t  w i t h  t h e  S t a t e  o f  
A l a s k a  r e g a r d i n g  p o t e n t i a l  l a n d  a n d  w a t e r  m a n a g e m e n t  
p r o b l e m s .  G i v e n  t h e  c o m p l e x  i n t e r - m i x t u r e  o f  S t a t e  a n d  
f e d e r a l  l a n d s  i n  A l a s k a  a n d  t h u s  t h e  c o n t i n u i n g  f e d e r a l  
p r e s e n c e  i n  t h e  S t a t e ,  I a m  s u r e  t h a t  y o u  w i l l  a g r e e  w i t h  
m e  t h a t  c o o p e r a t i o n  b e t w e e n  S t a t e  a n d  f e d e r a l  r e s o u r c e  
a g e n c i e s  is i m p e r a t i v e .  I r e g u e s t  t h a t  y o u  i n v e s t i g a t e  
t h e  a l l e g e d  a c t i o n s  o f  F o r e s t  S e r v i c e  e m p l o y e e s  a n d  i n f o r m  
m e  o f  w h a t  a c t i o n s  a r e  b e i n g  t a k e n  t o  p r e c l u d e  f u t u r e  
o c c u r r e n c e s  o:: t h i s  s o r t .

Y o u r  a s s i s t a n c e  i n  t h i s  m a t t e r  i s  a p p r e c i a t e d .

cc: C o m m .  M u e l l e r  
C o m m .  S k o o g

' D O N  Y O U N G  
C o n g r e s s m a n  f o r  a l l  A l a s k a

E 6E I ¥ E | J

D e p t  d  E ff fro n m c if ll C o n scvatb n

S . E .  R e c sn a l Otf c a  ■
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A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  

A t t n :  E r n s t  W. M u e l l e r ,  C o m m i s s i o n e r
P o u c h  0
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  E r n s t :

I h a n k s  f o r  p r o v i d i n g  m e  w i t h  a c o p y  o f  y o u r  

O c t o b e r  12t.h l e t t e r  t o  M a x  P e t e r s o n  r e g a r d i n g  t h e  

i n c i d e n t  a t  K i z h u c h i a  C r e e k .

I n  an e f f o r t  t o  a s s i s t  y o u  i n  t h i s  m a t t e r ,

I h a v e  a l s o  c o n t a c t e d  Mr. P e t e r s o n .  A s  s o o n  a s  a 

r e p l y  i s  r e c e i v e d ,  w e  w i l l  b e  b a c k  in touch..

W ith  b e s t...w is h e s ,__________
C o r d i a l l y ,

IS) E  § i;.' ii •: 5

T E D  S T E V E N S
U n i t e d  ,States.Senator-r-«*-

NOV u 1979

DEPARTMENT OF 
E,\ /IRONMFNIAl rDNSERVATION
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NOV 5 1979

f~Mr. Ernst W. Mueller 

Commissioner 

State of Alaska
Department of Environmental Conservation 
Pouch 0 

. Juneau, Alaska 19811

Dear Commissioner Mueller:

This acknowledges receipt of your letter of October 12 concerning 
the problems related to sedimentation into Kizhuchia Creek caused by 

construction of a gravel pit.

As you would expect, we are disturbed that an impression has been 
created that the Forest Service would suppress knowledge of resource 
damage from the State or fail to consult with the State on matters 
of concern to them. We are well aware of Regional Forester Sandor's 

desire to develop strong working relations with the State, and we 
certainly support his efforts to do that.

For us to respond more fully and to be sure we accurately understand 

the situation you-have described, we ha\e asked Regional Forester 
Sandor to look into the matter and provide additional information to 
us. We will respond further to you a< soon as it is received.

With regard to the fish mortality in Staney Creek, we are of course 
concerned that this has apparently taken pi bee. We are pleased to 
see that you are working with Regional Forester Sandor on this 
matter and trust you will continue to do^so Tn.determining'the ~ 
necessary action to take.

You may expect to hear further from us on the Kizhuchia Cn. ak matter 
by November 20. Thank you for bringing it to our attention.

Sincerely,

/vVliQ-

]. B. H I L M O N  

Associate Deputy Chief jD |
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•^7--letter.?from Ernst W; Mueller, CoirniijCormi1ss1oner.-of:the Alaska1: Departttent.>*..-

Regional
r'-t ' * ’ tibri cn this s i t u a t i o n ^ T h e  Chief andJI:agree.with you t h a t T l o s e ^ V -

•. cooperation'between the Forest Service" and .the S t a t e :is' essential - V
.17. £\S£r4Ssi 1 ^• , ,  0 \  * M, .fiV"** • av  . /r •' .•• T *■*•; - *•..t . *
T* Regional Forester'dohn Sandor has_given the highest pri o r i t y’.t'o protec-'

. .ticn o f  anadromous fish streams:^’Additionally,"he has taken/positive

j  'Stepsr.through development of the .Tongass Land Management Plan and fin^’'”* .,..
’.v: v-.‘ • -.^ther actions to coordinate closely with .State"officials**-’- In our«view, "*

-* *’r;’ 11 would foster closer cooperation if the State Commissioners would 7  .... • ’

^ 4 r,v.vl'' work, directly with the "Regional1 Forester., when -problems arise, as they
* V' a n r w r P n M  I/ nnti » rn riviarH 4 nr» * now * P rocl' • *•• • '*• V'.v__  'V . >
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N o v e m b e r  2 1 ,  1 9 7 9

Rick Reed
Regional Habitat Protection Supervisor 
Department of Fish and Gnce 
Junecu

( _ yi. Staney Creek
Don Kelly
Area Habitat Biologist 
Department of Fish andGame 
Ketchikan

The purpose of this r.cico is to bring you up to date on w h a t’s been happening 
in regard to Staney Creek.

As you are aware, alternatives were discussed ’• a mooting with the Forest 
Service on October 12. /t that time, there wert irr.e likely courses o f  action:

1. Investigate silvicultural techniques that could be employed to provide 
shade for the creek and its tributaries.

2. Investigate deferral of harvests in this drainage until the end of 
the present five year poriod.

3. Form an interagency review team to review guidelines for timber harvest 
in temperature sensitive streams.

•Since the October meeting. I’ve spoken briefly with Mike Novy, Acting 
Wildlife and Fisheries Program Manager, about one parti^.-ulnr problem on 
Staney Creek, the re-drawing of two snail units and the relocation of a 
section of road. At thajr tine, Novy stated that the Forest Service would like 
to wait until LPK submits their 1980 logging plan before meeting to discuss 
deferral of units. I think we should begin consideration of alternatives ....
1 and 2 as soon ns possible, however, and-suggest that wo meet again with 
the Forest Service some time in bhe first part of December, whether or not 
a logging plan has been submitted. I will contact then on or about 1 December 
and suggest a meeting.

As we have discussed, it would be useful to have a letter sent from you to 
Forest Supervisor Watson inquiring about the progress o f  our discussions.
This would serve to put more pressure on the Forest Service and prevent then 
from  nutting this on a back burner, and would also put us on the record.as 
officially expressing concern over this and other creeks. Specifically, I 
think this letter should (a) refer to the October meeting and urge that further 
consideration of alternative (2) above take place, and (b) ask what if any 
action has been taken on the silvicultural alternative. The letter should 
also express our willingness to paj-ticipatc in an interagency review of 
temperature sensitivity guidelines. T’ve drafted a letter as an example.
Feel free to use it or toss it n ^ y o u  fcol necessary.

I also think it nay be necessary for headquarters to write a letter to flandor 
expressing concern over Staney Creek in particular and the temperature 
sensitive guidelines in general. This would serve to underscore our concern

. i __________________ _____ ________ _____________  . __ ______
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over these matters and add an extra voice to our request for an interagency 
review of existing guidelines. It would also serve to "makp us official" 
in registering our concerns. I ’d suggest something similar to the draft of 
the letter 1 wrote in September (copy attached), to be  sent some time after 

your letter to Viatson.

Call if you have any questions. Thanks.
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J N E J P A B i T I M f i S I t f T  O I K  F f l S M  «3e / 210 Ferry W a y  •

Habitat Protection Section / Juneau, Alaska 99801

November 27, 1979

Hr. James Watson 

Forest Supervisor

Tongass National Forest-Ketchikan Area 
Federal Building 

Ketchikan, Alaska 99901

Dear Mr. Watson:

RE: Modifications to logging plans for the Staney Creek drainage

Low water conditions, combined with high water temperatures resulted in high 

mortalities of salmon in Staney Creek (stream number 103-80-31) during late 

A u g u s t  of this year'. Members of the Ketchikan staff of the Department of 

Fish and Game have expressed concern that continued timber harvest in the 1

S t a n e y  Creek drainage m a y  further aggravate an already critical situation.

With these concerns in mind, members of our Ketchikan staff m et wi t h  members 

of y o u r  staff to discuss alternatives for the protection of fish in this 

drainage. The following options were discussed:

1. Modify unit boundaries and/or defer the harvest of remaining units until

the end of the 1979-1984 operating periofc. ^ .... ........ .......
• • * *

* *s *

2. Hane silviculturists investigate the possibility of planting alders or 

other species to provide shade and stream side cover.

3. Form an interagency team, consisting of representatives of t h e  Alaska 

Departments of Environmental Conservation and Fish and Game, the Forest 

Service, the U.S. Fish and Wildlife Service and National Marine Fisheries 

Service, to revi e w  existing guidelines for the protection of temperature 
sensitive streams. This is particularly important since there are several 

other systems on Prince of Wales Island (Logjam Creek, Sweetwater Lake), 

that may in the future experience problems similar to those encountered ’ 

on Staney Creek in 1977 and 1979. !
it

We w o u l d  stcongly urge that another meeting be held to discuss modifications 

to t i m b e r  harvest plans in the Staney Creek drainage, and suggest that this 

m e e t i n g  be conducted in a m a nner similar to the' Interdisciplinary Te a m  system 
u s e d  to develop the c u rrent five year plan This review should take place . ;



and be concluded well before the 1980 timber harvest begins. We also .recommend 

that the replanting program be given full consideration.

This Department stands ready to participate in any interagency review of exist­
ing guidelines for the protection of temperature sensitive streams. We would 

urge that this review begin as soon as possible.

Sincerely,

Richard D. Reed

Regional Habitat Protection Supervisor

cc: D. Logan 
D. Kelly 

W. Sheridan

i

• i



Habitat Section 
415 Main Street 
Room 208
Ketchikan, Alaska 
99901

jA Y  S. HAWWC'ND, Conrnor

J B E I P A B l T J a E O T  O J K  F f l S H  «& « A M E

/

November 28, 1979

Mike Novy

Acting Wildlife and Fisheries Program Manager 
U.S. Forest Service 
Federal Building 
Ketchikan, Alaska 99901

Dea:: Mike:

Re: M J i t i o n s  to units in the Staney Creek drainage

As you ore aware, the Department of Fish and Game is concerned about the 
effects of canopy removal on stream temperatures an Stanej rcc', 
we have requested a review of logging plans in the drainage, t a 
meeting held in October and attended by representatives o e ore.. 
Service and Fish and Game, several alternatives were discusse or 
lessening future impacts on the creek. The primary alternatives is 
cussed were: 1) f.c modification of unit boundaries and the ^ o p t i o n  of 
specific prescriptions which would permit the retention o s _ ?*•_
streamside cover, and 2) the deferral of the harvest o^ uni_s l 
watershed until the end of the five-year operating perio

Review of several recent stream survey reports (copies attached)
indicates at least tw6 proposed additions to units on or *** ®
adjacent to Staney Creek. From your comments, it appears that th ..
n<>t been considered in any IDT process, he are extreme > concc
any additional harvests will contribute unfavorably to •
critical situation, and brcquest th a t :no unit additions e P e
without prior critical review by an Interdisciplinary °
request that representatives of this Department be inc u e i
review.

I would appreciate hearing from you on these items, and urge that we 
meet to discuss this -situation as soon as possible.

Sincerely.,

I

ATca Habitat Biologist

cc: R. R e e d -ADFG-3qncau
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Tongass National Forest 
Federal building 

Ketchikan, Alaska 99901

r
Alaska Department of Fish and Game 
Habitat Section 
415 Main Street 
Room 208

Ketchikan, Alaska 99901

Dear Don:

Re: Units in the Staney Creek Drainage

Ph. No. (907) 225-3101

2620 - D E C -0 7 1979

The LPK proposal for a 20-acre addition to the 44-13 unit mentioned ln 
your November 28, 1979, letter is pretty much a dead issue at this time. 
The temperature sensitivity problems concerning Staney, the quality and 
quantity of spawning and rearing habitat, the poor profiles which preclude 
full suspension, all suggest the area be left intact at this time.

No formal IDT was formed to evaluate this proposal, as the initial 
survey work conduct ‘d by our fisl tries crew, a-V the request of the RMA, 
indicated that inclc: ion was unlikely. If a serious proposal to log the 
area ever arises, 1 assure you that we will have ADF&G input.

In regards to currently approved units effecting Staney Creek, I suggest 
that you and I, representatives from your department, and our timber 
people get together prior to finalization of the 1980 logging and road 
building plan for Thorne Bay. I suspect LPK's proposed plan for Thorne 
Bay will be available after the first of the year.

That document, along with the 79-84 unit selections , will ..allow-us . to . 
formulate some site specific measures'and alternatives to mitigate the 
adverse effects of additional canopy removal during this period.

I will keep you informed of any developments concerning Staney and 
suggest you and I get together to set a firm date for the meeting.

Sincerely,

£  yie^rya .

MICHAEL E. NOVY ^
Acting Fish & Wildlife Program Manager

*200-11 (!/»*)
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DEC 1 1  1979

Tfo-. Ernst W. Mueller 

Commissioner 

State of Alaska

Department of Environmental Conservation 
Pouch 0

^Juneau, Alaska 99811

DEPARTMENT CF 
ENVIRONMENTAL CONSERVATION

Dear Commissioner Mueller: . - ..... .... • /

Regional Forester”John'Sandor"has provided additional information to 
help us respond further to .your letter of October 12.

The Regional Forester confirms that the views you believe were 

expressed at the August 24 meeting relative to contacts with State 
officials certainly do not represent Forest Service policy in t h e  * 

Alaska Region. He has discussed the matter further with the Forest 
Supervisor of the Chatham Area and learned there was no intent to 
convey such an impression at that meeting.

Information from the R e g i o n s  Forester indicates his staff agrees 
with you that the rock quarry was poorly located. I'm advised that 
this was not evident at the time of location* and that the location 

was primarily dictated by the lack of available rock elsewhere.

This lack of suitable rock is a fairly common problem.in the 
northern part of Southeast Alaska.

The Regional* Forester has discovered weaknesses that did result in 
lack of proper notification to the State in this case. If; d o n’t 

believe-there has been- a-rommon--er'recurriTig:’feilure7in.this 
regard, -^.'m assured -that fsteps haye *6§eW t&fc&h^o^strefigtherV'--the", 
taanagemem." process to "avoid happenings ~bf this Icind." We do note 

that inter-=agency review of this incident took place on April 28, 
1978 and State of Alaska advice was incorporated into the 
rehabilitation plan that was developed.

Regional Forester Sandor has given the highest priority to the 

protection of anadromous fish streams, and thru the development of 

the Tongass Land Management Plan has taken positive steps to assure 
close coordination with State officials. He and his Forest* 

Supervisors and their respective staffs are anxious to continue to 
work directly with you and other-commissioners. I'ra certain this is 
the most effective way to address and resolve land management



2

problems. It is most important that communication lines be kept open 

between his office and yours. I'm pleased with the progress that 
has been made and have confidence that with your good help we'll 
continue to move in the right direction.

Thank you again for calling this matter to our attention.

Sincerely,
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December 13, 1979

Kf. Jrftn Sandor, Regional Forester

T o n g a s  National Forest
U.S. Forest Service

P.O. Bor. 1628

Juneau, Alaska 99802

Dear John:

T ho Durpose of this letter is to brief you on problems we have encountered 

during the course of timber harvt. v activities in the Staney Creek drainage 
on the west coast of Prince of Wales ’siand. After noting the letter from 

the Department of Environmental Conserve, ^ n  to the chief of the Forest >
Service concerning Staney Creek, 1 felt it appropriate to bring you up to 
date on our thoughts.,

Staney  tree* (ADF&S -stream number 103-90-30") is  a relatively wide, slow- 
moving stream lying in a broad southeast-northwest trending valley, and is 
classified as temperature-sensitive. r;'_»nsive clearcutti.ig has taken place $$ 
in this watershed over the last ten to fifteen y-iars. E»r~ segments of thi s f  
timber harvest took place before the development of guidelines for the $

protection of temperature-sensitive streams. Laigc amounts of streamside 
cover v/ere removed from the main stream and its tributaries, further 

increasing the system's vulnerability to high temperature/low water 

conditions. Following the development of temperature-sensitive guidelines 
and their inclusion in the Southeast Alaska Area Guide, some additional 
harvest units .were taken in this drainage. Restrictions on this later timber 
•harvest included limitations on removal of streamside canopy and designation 

of leave strins along portions of the stream!:anks. Wind damage to leave 
strips and the consequent leanup of blowdown and blowdown-susceptible timber 

have, to some extent, limited the effectiveness of these stream-protective 
measures. ‘

Heavy j.;„ spawning pink salmon mortalities were noted in Staney Creek in 

' August, 1977, and again in August of 1979. The 1977 mortality involved an 
•estimated 2,000 fish, and was attributed to high water temperatures coupled 
with low levels of dissolved oxygen. Aerial surveys on August 17, 1979, 
indicated that 10,000 to 15;000 dead unspawned pink salmon w^re present in 

the Tower and intertidal portions of the creek. On-the-ground inspection of 
the creek on the same date revealed temperature and dissolved oxygen 
concentrations to be at critical levels (temperature T7°C, D.0. 3.8-4.0 ppm).
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Investigations conducted on Staney Creek by Department of Environmental 

Conservation and Department of Fish and Game personnel between August 22 and 
29 further documented thc-c conditions, and confirmed that water conditions 
in Staney Creek did not comply with existing State of Alaska water quality 
standards for temperature and dissolved oxygen.

These conditions led us to be concerned about the long-term effects of 

repeated heavy mortalities on the production of pink salmon in the Staney 
Creek system. Consequently, we feel that a reconsideration of proposed 

activities in the Staney Creek watershed may be warranted. The proposed 
harvest units have been laid out using guidelines for the protection of 

temperature-sensitive streams, however, these may not provide protection from 
further degradation, as a considerable portion of the watershed was logged 
without application of the guidelines. We feel that a formal IDT review of 

existing plans for timber harvest in the Staney Creek watershed is warranted. 

This review should include a thorough evaluation of the effects of proposed 

logging, alternatives to the proposed units that would more adequately 

protect the stream, and plans for restoration and rehabilitation of damaged 
pc'tions of the stream. • . . • /

The review of stream protection measures should be c, .rtinued during the 
winter of 1979-1980 to determine if new guidelines are adequate to safeguard 
anadromous fish-producing streams on the west coast of Prince of Wales 

Island. Patterns of salmon mortality in this area indicate that a number of 
systems may have temperature sensitivity problems similar to those w e  have 
encountered with Staney Creek. We believe that it is imperative that this be 
considered before timber harvest in these other drainages have proceeded to 
the extent that they have in Staney Creek.

John, we sincerely appreciate your concern and action on this matter, and 
look forward to continuing work with yoi; on the development of measures to 
protect Alaska Vs fishery resources.

cc: Commissioner Mueller, ADEC 
Richard Logan 

Rick Reed . /
Don Kelly v  •
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Alaska Stale Local Government Relations 
Mailing Address: Box 360 
Anchorage, Alaska 99510 
Telephone 907 277 5637

Dave Harbour 
Regional Director

M a r c h  25, 19 8 1

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
A l a s k a  S t a t e  S e n a t e  
R e s o u r c e r  C h a i r p e r s o n  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

Dr. T o m  F i n k ,  o f  t h e  A t l a n t i c  R i c h f i e l d  C o m p a n y  is 
u n a b l e  t o  a t t e n d  t h e  c o m m i t t e e  m e e t i n g  t o d a y  a n d  
t e s t i f y  o n  P r o p o s e d  H a b i t a t  P r o t e c t i o n  R e g u l a t i o n s .  
I n  l i e u  o f  h i s  p r e s e n t a t i o n ,  w e  w i s h  t o  s u b m i t  his 
p r e ^ r e d  c o m m e n t s  a n d  h o p e  t h a t  t h e y  w i l l  b e  u s e f u l  
t o  y o u  a n d  t h e  c o m m i t t e e .



T h o m a s  R. F i n k  

E n v i r o n m e n t a l  C o n s e r v a t i o n  M a n a g e r  

A R C O  A l a s k a ,  Inc.

L a d i e s  a n d  g e n t l e m e n ,  A R C O  A l a s k a ,  I n c . ,  a w h o l l y  o w n e d  
s u b s i d i a r y  o f  t h e  A t l a n t i c  R i c h f i e l d  C o m p a n y ,  w i s h e s  to 

t h a n k  t h i s  C o m m i t t e e  f o r  an o p p o r t u n i t y  to c o m m e n t  on 

p r o p o s e d  r e g u l a t i o n s  g o v e r n i n g  f i s h  a n d  g a m e  h a b i t a t  
p r o t e c t  i o n .

As an oil a n d  g a s  p r o d u c e r  in t h e  S t a t e  of A l a s k a ,  A R C O  
r e c o g n i z e s  t h e  i m p o r t a n c e  of p r o t e c t i o n  f o r  f i s h  and g a m e  
h a b i t a t  t h a t  is c r i t i c a l  to t h e  s t a t e .  Any p r o p o s e d  i n­

d u s t r i a l  a c t i v i t i e s  n e e d  to be c a r e f u l l y  e x a m i n e d ,  w i t h  
d u e  c o n s i d e r a t i o n  to all t h e  n a t u r a l  r e s o u r c e s  t h a t  m a y  
b e  a f f e c t e d  by s u c h  p l a n s .

W e  b e l i e v e  t h e  e x i s t i n g  s y s t e m  e m p l o y e d  by t h e  S t a t e  of 

A l a s k a  f o r  oil a n d  g a s  r e l a t e d  e x p l o r a t i o n  and d e v e l o p m e n t  

a c t i v i t i e s  i n c l u d e s  c a r e f u l  s c r u t i n y  by t h e  A l a s k a  D e p a r t­
m e n t  o f  F i s h  and G a m e .  T h e  A l a s k a  D e p a r t m e n t  of F i s h  and 
G a m e  r e v i e w s  and c o m m e n t s  on p e r m i t  a p p l i c a t i o n s  b e f o r e  
t h e  A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .  T h i s  a l l o w s  
f o r  a d e c i s i o n  m a k i n g  p r o c e s s  w h i c h  a c c o u n t s  f o r  f i s h  and 

g a m e  c o n s i d e r a t i o n s  a l o n g  w i t h  o t h ^  c o n c e r n s .  A c a r e f u l  
b a l a n c i n g  of all n a t u r a l  r e s o u r c e  e l e m e n t s  c a n  '■hereby 
t a k e  p l a c e .  T h i s  p e r m i t  r e v i e w  p r o c e s s  by t h e  s t a t e  

i n c l u d e s  r e v i e w  by o t h e r  r e g u l a t o r y  a g e n c i e s ,  r e s u l t i n g  
in p e r m i t t a b l e  a c t i v i t i e s  w n i c h  a r e  c o n s i s t e n t  w i t h  s t a t e  
p o l i c y .  T h e  p e r m i t  a p p l i c a n t  r e c e i v e s  a_ p e r m i t  w h i c h  is 
a s s u r e d  t o  be a c c e p t a b l e  to all a g e n c i e s .

W e  r e c o g n i z e  t h a t  t h e  C o m m i s s i o n e r  of F i s h  a n d  G a m e  a n d  
t h e  B o a r d s  o f  F i s h e r i e s  and G a m e  h a v e  not y e t  r e v i e w e d  nor 

a p p r o v e d  t h e s e  r e g u l a t i o n s .  H o w e v e r ,  w e  feel t h a t  w e  m u s t  
u s e  e v e r y  f o r u m  a v a i l a b l e  to c o m m e n t  on t h e s e  p r o p o s a l s .

W e  f e e l  t h a t  t h i s  C o m m i t t e e  and the Legi s ' i i t u r e  s h o u l d  be 
a w a r e  of w h a t  is b e i n g  p r o p o s e d .

C o n t r a r y  to a s s u r a n c e s  f r o m  t h e  D e p a r t m e n t  of F i s h  and  

G a m e ,  t h e s e  p r o p o s e d  r e g u l a t i o n s  add a n o t h e r  p e r m i t t i n g  
p r o c e d u r e  to a l r e a d y  c o m p l e x  r e g u l a t o r y  m e c h a n i s m s  w h i c h  
p r e s e n t l y  i n c l u d e  f i s h  and g a m e  h a b i t a t  p r o t e c t i o n  

c o n c e r n s .  A " h a b i t a t  p r o t e c t i o n  p e r m i t "  will h a v e  to be 
o b t a i n e d  w h e r e  no s u c h  " p e r m i t "  w a s  r e q u i r e d  b e f o r e .

W h e n  p r o c e d u r e s  a l r e a d y  e x i s t  w h i c h  a d d r e s s  a g i v e n  

c o n c e r n ,  it is r e d u n d a n t ,  w a s t e f u l ,  a n d  u n n e c e s s a r y  to 
i n v e n t  a n o t h e r  m e c h a n i s m .



T h e  A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  is c u r r e n t l y  
t h e  p r i n c i p a l  a g e n c y  t h a t  r e g u l a t e s  oil a n d  gas a c t i v i t i e s  

in A l a s k a .  If t h e  S t a t e  of A l a s k a  l e a s e s  l a n d  f o r  t h e  
p u r p o s e  of e x p l o r i n g  f o r  oil and g a s  r e s o u r c e  p o t e n t i a l ,  
t h e r e  is an o b l i g a t i o n  t h a t  t h i s  r e s o u r c e  b e  d e v e l o p e d  
f o r  t h e  b e n e f i t  of all A l a s k a n s  in an e n v i r o n m e n t a l l y  

s o u n d  m a n n e r .  The D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  h a s  a 
h i s t o r y  of c a r e f u l l y  b a l a n c i n g  a p p a r e n t  c o n f l i c t s  in 
r e s o u r c e  d e v e l o p m e n t  a n d  h a b i t a t  p r o t e c t i o n .  We are 

u n a w a r e  of a n y  s u b s t a n t i v e  o b j e c t i o n s  t o  t h e i r  s t e w a r d ­
s h i p  o f  s t a t e  l a n d s .

If t h e  D e p a r t m e n t  of F i s h  a n d  G a m e  is a l l o w e d  to r e v i e w  
a n d  "e n d o r s e 11 D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  p e r m i t s ,  

t h i s  a u t h o r i t y  w o u l d  c r e a t e  c o n f l i c t  o v e r  c o m p e t i n g  

r e s o u r c e  u s e  t h a t  w a s  s u p p o s e d l y  r e s o l v e d  w h e n  the l a n d  
w a s  l e a s e d  o r i g i n a l l y .  T h i s  m e a n s  an e f f e c t i v e  v e t o  
p o w e r  o v e r  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  p e r m i t s .

A c o n f l i c t  of r e s o u r c e  d e v e l o p m e n t  c o u l d  r e s u l t  in an 
o p e r a t o r  b e i n g  g i v e n  c l e a r a n c e  f o r  a p r o j e c t  on the o n e  

h a n d  b y  t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  and d e n i e d  a 
p e r m i t  to t h e  s a m e  p r o j e c t  by t h e  D e p a r t m e n t  of Fi s h  a n d  

G a m e  on t h e  o t h e r  h a n d .  U n d e r  t h i s  p r o p o s e d  p r o c e s s ,  
t h e r e  w o u l d  be no m e c h a n i s m  f o r  r e s o l u t i o n  of t h i s  d i l e m m a ,  
w h e r e  p r e s e n t l y  th i s  d i l e m m a  d o e ?  not e x i s t .

A R C O  o b j e c t s  to the r e g u l a t i o n s  as p r o p o s e d ,  and r e l i e v e s  
t h a t  t h e  h a b i t a t  p r o t e c t i o n  p r o v i s i o n s  s h o u l d  be r e s t r u c ­

t u r e d  i n t o  g u i d e l i n e s .  T h e  g u i d e l i n e s  w o u l d  h a v e  t h e  f o r c e  

of r e g u l a t i o n ,  y e t  w o u l d  be m o r e  f l e x i b l e  in a p p l y i n g  to 
d i f f e r e n t  a n d  v a r y i n g  c i r c u m s t a n c e s  p r e v a l e n t  f r o m  o n e  
r e g i o n  in A l a s k a  to a n o t h e r .

A t t a c h e d  a r e  s p e c i f i c  w r i t t e n  c o m m e n t s  m a d e  to the D e p a r t ­
m e n t  o f  F i s h  a n d  G a m e  on t h e  p r o p o s e d  h a b i t a t  r e g u l a t i o n s .  
A l t h o u g h  w e  are c o m m e n t i n g  on t h e  p r o p o s e d  r e g u l a t o r y  
l a n g u a g e ,  o u r  so d o i n g  s h o u l d  not be m i s i n t e r p r e t e d  to 

m e a n  t h a t  w e  a g r e e  w i t h  t h e  c o n c e p t  of t h e s e  p r o p o s e d  

r e g u l a t i o n s .  At the v e r y  l e a s t ,  s u c h  r e g u l a t i o n s  s h o u l d  
not be c o n s i d e r e d  unt i l  t h e  u m b r e l l a  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s  a r e  a d o p t e d  and in p l a c e .  To do o t h e r w i s e ,  

m i g h t  c o n f l i c t  w i t h  t h e  p o l i c i e s  of the a d m i n i s t r a t i o n .
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A R C O  A l a s k a ,  Inc, a  w h o l l y  o w n e d  s u b s i d i a r y  o f  A t l a n t i c  
R i c h f i e l d  C o m p a n y ,  w i s h e s  t o  t h a n k  t h e  A l a s k a  B o a r d s  o f  
F i s h e r i e s  a n d  G a m e  a n d  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  for a n  o p p o r t u n i t y  t o  c o m m e n t  o n  p r o p o s e d  r e g u l a t i o n s  
g o v e r n i n g  f i s h  a n d  g a m e  h a b i t a t  p r o t e c t i o n .

A s  a n  o i l  a n d  g a s  p r o d u c e r  i n  t h e  s t a t e  o f  A l a s k a ,  A R C O  
r e c o g n i z e s  t h e  i m p o r t a n c e  o f  p r o t e c t i o n  f o r  f i s h  a n d  g a m e  
h a b i t a t  t h a t  is  c r i t i c a l  t o  t h e  s t a t e .  A n y  p r o p o s e d  
i n d u s t r i a l  a c t i v i t i e s  n e e d  t o  b e  c a r e f u l l y  e x a m i n e d ,  w i t h  
d u e  c o n s i d e r a t i o n  t o  a l l  t h e  n a t u r a l  r e s o u r c e s  t h a t  m a y  be  
a f f e c t e d  b y  s u c h  p l a n s .

W e  b e l i e v e  t h e  e x i s t i n g  s y s t e m  e m p l o y e d  b y  t h e  S t a t e  o f  
A l a s k a  f o r  o i l  a n d  g a s  r e l a t e d  e x p l o r a t i o n  a n d  d e v e l o p m e n t  
a c t i v i t i e s  i n c l u d e s  c a r e f u l  s c r u t i n y  b y  t h e  A l a s k a  D e p a r t­
m e n t  o f  F i s h  a n d  G a m e .  I n c l u s i o n  o f  t h e  A l a s k a  D e p a r t m e n t  
o f  F i s h  a n d  G a m e  i n  r e v i e w  a n d  c o m m e n t  o n  p e r m i t  a p p l i c a ­
t i o n s  b e f o r e  t h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  
a l l o w s  f o r  a d e c i s i o n  m a k i n g  p r o c e s s  w h i c h  a c c o u n t s  f o r  
f i s h  a n d  g a m e  c o n s i d e r a t i o n s  a l o n g  w i t h  o t h e r  c o n c e r n s .  A  
c a r e f u l  b a l a n c i n g  o f  a l l  n a t u r a l  r e s o u r c e  e l e m e n t s  c a n  
t h e r e b y  t a k e  p l a c e .  T h i s  p e r m i t  r e v i e w  p r o c e s s  b y  t h e  
s t a t e  i n c l u d e s  r e v i e w  b y  o t h e r  r e g u l a t o r y  a g e n c i e s , s. e -  
s u l t i n g  i n  p e r m i t t a b l e  a c t i v i t i e s  w h i c h  a r e  c o n s i s t e n t  
w i t h  s t a t e  p o l i c y .  T h e  p e r m i t  a p p l i c a n t  r e c e i v e s  a  p e r m i t  
w h i c h  is a s s u r e d  t o  b e  a c c e p t a b l e  t o  a l l  a g e n c i e s .

C o n t r a r y  t o  a s s u r a n c e s  f r o m  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e ,  t h e s e  p r o p o s e d  r e g u l a t i o n s  a d d  a n o t h e r  p e r m i t t i n g  
p r o c e d u r e  t o  a l r e a d y  c o m p l e x  r e g u l a t o r y  m e c h a n i s m s  w h i c h  
p r e s e n t l y  i n c l u d e  f i s h  a n d  g a m e  h a b i t a t  p r o t e c t i o n  c o n ­
c e r n s .  A  " h a b i t a t  p r o t e c t i o n  p e r m i t "  w i l l  h a v e  t o  b e  
o b t a i n e d  w h e r e  n o  s u c h  " p e r m i t "  w a s  r e q u i r e d  b e f o r e .  W h e n
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p r o c e d u r e s  a l r e a d y  e x i s t  w h i c h  a d d r e s s  a  g i v e n  c o n c e r n ,  it 
i s  r e d u n d a n t ,  w a s t e f u l ,  a n d  u n n e c e s s a r y  t o  i n v e n t  a n o t h e r  
m e c h a n i s m .

T h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  i s  c u r r e n t l y  
t h e  p r i n c i p a l  a g e n c y  t h a t  r e g u l a t e s  o i l  a n d  g a s  a c t i v i t i e s  
i n  A l a s k a .  If t h e  S t a t e  o f  A l a s k a  l e a s e s  l a n d  f o r  t h e  
p u r p o s e  o f  e x p l o r i n g  oil a n d  g a s  r e s o u r c e  p o t e n t i a l ,  t h e r e  
i s  a n  o b l i g a t i o n  t h a t  t h i s  r e s o u r c e  b e  d e v e l o p e d  f o r  t h e  
b e n e f i t  o f  a l l  A l a s k a n s  i n  a n  e n v i r o n m e n t a l l y  s o u n d  m a n n e r .

I f  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  i s  a l l o w e d  t o  r e v i e w  
a n d  "e n d o r s e " D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  p e r m i t s ,  
t h i s  a u t h o r i t y  w o u l d  c r e a t e  c o n f l i c t  o v e r  c o m p e t i n g  r e ­
s o u r c e  u s e  t h a t  w a s  s u p p o s e d l y  r e s o l v e d  w h e n  t h e  l a n d  w a s  
l e a s e d  o r i g i n a l l y .

A  c o n f l i c t  o f  r e s o u r c e  d e v e l o p m e n t  c o u l d  r e s u l t  i n  a n  
o p e r a t o r  b e i n g  g i v e n  c l e a r a n c e  f o r  a p r o i e c t  o n  t h e  o n e  
h a n d  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  a n d  d e n i e d  a 
p e r m i t  u o  t h e  s a m e  p r o j e c t  b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  o n  t h e  o t h e r  h a n d .  U n d e r  t h i s  p r o p o s e d  p r o c e s s ,  
t h e r e  w o u l d  b e  n o  m e c h a n i s m  f o r  r e s o l u t i o n  o f  t h i s  d i l e m m a ,  
w h e r e  p r e s e n t l y  t h i s  d i l e m m a  d o e s  n o t  e x i s t .

A R C O  o b j e c t s  t o  t h e  r e g u l a t i o n s  a s  p r o p o s e d ,  ind b e l i e v e s  
t h a t  t h e  h a b i t a t  p r o t e c t i o n  p r o v i s i o n s  s h o u l d  b e  r e­
s t r u c t u r e d  I n t o  g u i d e l i n e s .  T h e  g u i d e l i n e s  w o u l d  h a v e  t h e  
f o r c e  o f  r e g u l a t i o n ,  y e t  w o u l d  b e  m o r e  f l e x i b l e  i n  a p p l y i n g  
t o  d i f f e r e n t  a n d  v a r y i n g  c i r c u m s t a n c e s  p r e v a l e n t  f r o m  o n e  
r e g i o n  i n  A l a s k a  t o  a n o t h e r .

E n c l o s e d  a r e  s p e c i f i c  w r i t t e n  c o m m e n t s  o n  t h e  p r o p o s e d  
h a b i t a t  r e g u l a t i o n s .  A l t h o u g h  w e  a r e  c o m m e n t i n g  o n  t h e  
p r o p o s e d  r e g u l a t o r y  l a n g u a g e ,  o u r  so  d o i n g  s h o u i d  n o t  b e  
m i s i n t e r p r e t e d  t o  m e a n  t h a t  w e  a g r e e  w i t h  t h e  c o n c e p t  o f  
t h e s e  p r o p o s e d  r e g u l a t i o n s .

V e r y  t r u l y  y o u r s ,

C

T. R. F i n k ,  M a n a g e r
E n v i r o n m e n t a l  C o n s e r v a t i o n  D e p a r t m e n t  

t m w

E n c l o s u r e
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5 A A C  9 5 . 0 2 0 : A c t i v i t i e s  i n  S t r e a m s  a n d  R i v e r s  F r e q u e n t e d
b y  F i s h .

T h i s  s e c t i o n  o f  t h e  p r o p o s e d  r e g u l a t i o n s  r e q u i r e s  t h e  s u b­
m i s s i o n  o f  p l a n s  a n d  s p e c i f i c a t i o n s  f o r  r e v i e w  a n d  a p p r o v a l  
b y  t h e  D e p a r t m e n t .  C u r r e n t l y ,  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  r e v i e w s  p l a n s  f o r  a c t i v i t i e s  i n  nor.ianadromous f i s h  
s t r e a m s ,  a s  p a r t  o f  t h e  o v e r a l l  r e v i e w  a n d  c o m m e n t  p r o c e s s  
f o r  p e r m i t s  a l r e a d y  r e q u i r e d  b y  o t h e r  a g e n c i e s .  T h i s  pro-, 
p o s e d  a p p r o v a l  c o n s t i t u t e s  a p e r m i t  w h i c h  p r e s e n t l y  d o e s  n o t  
e x i s t .  C o n t r a r y  t o  d e c l a r a t i o n s  m a d e  b y  t h e  D e p a r t m e n t ,  
t h i s  p r o p o s e d  p r o c e d u r e  w o u l d  i n t r o d u c e  n u m e r o u s  n e w  p e r m i t s  
f o r  a c t i v i t i e s  t h a t  a r e  a l r e a d y  r e v i e w e d  b y  t h e  D e p a r t m e n t  
t h r o u g h  e x i s t i n g  m e c h a n i s m s .  P r o t e c t i o n  o f  s t r e a m s  f r e­
q u e n t e d  b y  f i s h  i s  a l r e a d y  p r o v i d e d  b y  t h e  e x i s t i n g  m e c h ­
a n i s m s  c f  p e r m i t  p r o c u r e m e n t .  T h e  p h r a s e  " f r e q u e n t e d  b y  
f i s h "  i s  v e r y  b r o a d l y  d e f i n e d ,  s u c h  t h a t  a n  a p p l i c a n t  w o u l d  
n o t  k n o w  b e f o r e h a n d  i f  a s t r e a m  t h a t  m a y  b e  a f f e c t e d  b y  
a c t i v i t i e s  is " f r e q u e n t e d  b y  f i s h "  o r  n o t .  T h e  r e g u l a t i o n  
d o e s  n o t  " i n c r e a s e  t h e  p r e d i c t a b i l i t y  o f  d e p a r t m e n t a l  d e ­
c i s i o n s " ,  n o r  d o e s  i t  " e s t a b l i s h  s t a t e w i d e  c o n s i s t e n c y " ,  n o r  
d o e s  i t  " i n c r e a s e  e f f i c i e n c y  o f  o p e r a t i o n s " ,  n o r  " e l i m i n a t e  
p e r m i t  r e q u i r e m e n t s  f o r  c e r t a i n  a c t i v i t i e s . "  In  f a c t ,  t h i s  
p r o p o s e d  s e c t i o n  e x p a n d s  t h e  n u m b e r  o f  p e r m i t s  r e q u i r e d .

5 A A C  9 5 . 0 2 0 ( 1 ) : T h e  p r o p o s e d  r e g u l a t i o n  i n  t h i s  s u b s e c t i o n
c a l l s  f o r  a p e r m i t  t o  b e  n e e d e d  w h e n  s n o w  a n d  i c e  b r i d g e s  
a r e  t o  b e  u s e d .  C o n s t r u c t i o n  o f  s n o w  a n d  i c e  b r i d g e s  h a v e  
n o  i m p a c t  o n  f i s h  i n  t h e  w i n t e r .  F o r  t h e  p a s t  s e v e r a l  
y e a r s ,  i c e  r o a d s  a n d  b r i d g e s  h a v e  b e e n  b u i l t  f o r  e x p l o r a t i o n ,  
c r o s s i n g s  o n  n u m e r o u s  c r e e k s .  N o  i m p a c t  t o  t h e  f i s h e r i e s  
h a s  b e e n  o b s e r v e d  i n  a n y  o f  t h e s e  i n s t a n c e s .  T h e  D e p a r t m e n t  
p r o p o s e s  t o  r e q u i r e  p e r m i t s  f o r  a c t i v i t i e s  t h a t  h a v e  n o  
b a s i s  o n  f i s h  i m p a c t  m i t i g a t i o n .  T h i s  u n n e c e s s a r y  r e q u i r e­
m e n t  s h o u l d  b e  e l i m i n a t e d .

5 A A C  9 5 . 0 3 0 : A c t i v i t i e s  in o r  A f f e c t i n g  A n a d r o m o u s  F i s h
S t r e a m s .

S u b s e c t i o n  (6) o f  t h i s  p r o p o s e d  r e g u l a t i o n  w o u l d  r e q u i r e  a  
p e r m i t  f o r  c o n s t r u c t i o n  o f  s n o w  r a m p s .  C o n s t r u c t i o n  o f  a 
s n o w  r a m p  d o e s  n o t  i m p a c t  f i s h  i n  a s t r e a m  i n  w i n t e r .  S e e  
c o m m e n t s  o n  5 A A C  9 5 . 0 2 0 ( 1 )  a b o v e .  T h i s  u n n e c e s s a r y  r e ­
q u i r e m e n t  s h o u l d  b e  e l i m i n a t e d .



5 A A C  9 5 . 0 6 0 : H a b i t a t  P r o t e c t i o n  P e r m i t  R e q u i r e d *

T h i s  p r o p o s e d  r e g u l a t i o n  s e t s  a l i m i t  f o r  a " h a b i t a t  p r o t e c­
t i o n  p e r m i t "  a t  a  m a x i m u m  t e r m  o f  f i v e  y e a r s » A  p e r m i t  
t h r o u g h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  f o r  l e a s e  o p e r­
a t i o n s  a p p r o v e d ,  a s  r e f e r e n c e d  i n  5 A A C  9 5 . 0 6 5 ,  m a y  n o t  b e  
s u b j e c t  t o  t h i s  s h o r t  a  t i m e  l i m i t ,  a s  a  l e a s e  o p e r a t i o n s  
a p p r o v e d  a c t i v i t y  m a y  e x t e n d  b e y o n d  f i v e  y e a r s .  W h e r e  l e a s e  
o p e r a t i o n s  a p p r o v a l  e x t e n d s  b e y o n d  f i v e  y e a r s ,  a  " h a b i t a t  
p r o t e c t i o n  p e r m i t "  s h o u l d  a l s o  b e  e x t e n d e d  f o r  t h 3 s  p e r i o d .

5 A A C  9 5 . 0 6 5 : A d o p t i o n  o f  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e
A u t h o r i z a t i o n s .

This: s e c t i o n  o f  t h e  p r o p o s e d  r e g u l a t i o n s  s t a t e s  t h a t  a 
" h a b i t a t  p r o t e c t i o n  p e r m i t "  n e e d  n o t  b e  s e p a r a t e l y  a p p l i e d  
f o r  i f  t h e  a c t i v i t y  f o r  w h i c h  a  p e r m i t  is r e q u i r e d  u n d e r  5 
A A C  9 5 . 0 4 0 ( b )  o r  (c) i s  a p p r o v e d  u n d e r  a p l a n  o f  o p e r a t i o n s  
a p p r o v a l  t h r o u g h  t h e  D i v i s i o n  o f  M i n e r a l s  a n d  E n e r g y  M a n a g e ­
m e n t .  5 A A C  9 5 . 0 4 0  c o n c e r n s  o n l y  a c t i v i t i e s  i n  S t a t e  o f  
A l a s k a  c r i t i c a l  h a b i t a t  a r e a s ,  s a n c t u a r i e s ,  a n d  r e f u g e s .  
S t o p p i n g  s h o r t  o f  i n c l u d i n g  a d o p t i o n  o f  a l l  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e  a u t h o r i z a t i o n s  f o r  a c t i v i t i e s  i n  t h e  s t a t e ,  
i n c l u d i n g  a c t i v i t i e s  w h i c h  o c c u r  i n  a n a d r o m o u s  f i s h  s t r e a m s  
a n d  a c t i v i t i e s  i n  s t r e a m s  a n d  r i v e r s  f r e q u e n t e d  b y  f i s h  i n  
S e c t i o n s  5 A A C  9 5 . 0 2 0  a n d  9 5 . 0 3 0 ,  e s s e n t i a l l y  c r e a t e s  a 
s e p a r a t e  p e r m i t t i n g  p r o c e s s  f o r  t h o s e  a c t i v i t i e s .  T h e  
D e p a r t m e n t  is c r e a t i n g  m o r e  p e r m i t s  w h e r e  i t  h a s  a g e n u i n e  
o p p o r t u n i t y  t o  e x e r c i s e  r e g u l a t o r y  r e f o r m .  B y  a d o p t i n g  
a u t h o r i z a t i o n s  f o r  a l l  a c t i v i t i e s  r e q u i r i n g  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e  a p p r o v a l ,  t h e  D e p a r t m e n t  w o u l d  s t i l l  " a l l o w  
p u b l i c  c r i t i q u e  o f  p r o c e d u r e s  a n d  s t a n d a r d s  u s e d  i n  i s s u i n g  
p e r m i t s ,  i n c r e a s e  p r e d i c t a b l i t y  o f  d e p a r t m e n t a l  d e c i s i o n s  
i n v o l v i n g  i s s u a n c e  o f  p e r m i t s ,  e s t a b l i s h  s t a t e w i d e  c o n­
s i s t e n c y  i n  t h e  D e p a r t m e n t ' s  h a b i t a t  p r o t e c t i o n  p e r m i t t i n g  
p r o g r a m ,  a v o i d  l i t i g a t i o n  o v e r  m a t t e r s  o f  i n t e r p r e t a t i o n ,  
i n c r e a s e  e f f i c i e n c y  o f  o p e r a t i o n s  a n d  e l i m i n a t e  p e r m i t  
r e q u i r e m e n t s  f o r  c e r t a i n  a c t i v i t i e s . "

I f  " e n d o r s e d " ,  a s  u s e d  i n  5 A A C  9 5 . 0 6 5 ( 2 ) ,  m e a n s  s e p a r a t e  
d e p a r t m e n t a l  a p p r o v a l ,  a c o n f l i c t  m a y  e x i s t  b e t w e e n  t h e  
a g e n c i e s .  E n d o r s e m e n t  w i l l  m o r e  l i k e l y  o c c u r  p r i o r  to  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a u t h o r i z i n g  t h e  a c t i v i t y  
p u r s u a n t  t o  1 1  A A C  65. T h i s  p r o c e d u r e  s h o u l d  b e  c o n t i n u e d .

5 A A C  9 5 . 1 2 0 : A m e n d m e n t s  t o  t h e  P e r m i t .

S e c t i o n  (b) o f  t h e  propose'' r e g u l a t i o n s  s h o u l d  i n c l u d e  a 
c l a u s e ,  w h e r e  i f  t h e  a p p l i c a n t  f o r  a n  a m e n d m e n t  d o e s  n o t  
r e c e i v e  a p p r o v a l  o r  d e n i a l  o f  t h e  a m e n d m e n t  w i t h i n  30 d a y s



a f t e r  s u b m i t t a l  o f  a l l  r e q u i r e d  i n f o r m a t i o n ,  t h e  p r o j e c t  m a y  
p r o c e e d  a s  s e t  f o r t h  i n  t h e  a m e n d m e n t  a p p l i c a t i o n .  I t  is 
i n h e r e n t  t h a t  a n  a p p l i c a n t  f o r  a n  a m e n d m e n t  r e c e i v e  a 
t i m e l y  r e s p o n s e .  A l s o ,  a m e n d m e n t s  s h o u l d  b e  a l l o w e d  t o  b e  
a p p r o v e d  v e r b a l l y  b y  t h e  D e p a r t m e n t ,  w i t h  l a t e r  c o n f i r m a t i o n  
i n  w r i t i n g .

5 A A C  9 5 . 2 0 0 : C u l v e r t  I n s t a l l a t i o n  S t a n d a r d s .

T h e  s t a n d a r d s  i n c l u d e d  f o r  c u l v e r t  v e l o c i t i e s  w o u l d  b e  
a l m o s t  i m p o s s i b l e  t o  a t t a i n ,  a n d  a r e  v e r y  r e s t r i c t i v e  c o m­
p a r e d  t o  c u r r e n t  D e p a r t m e n t  g u i d e l i n e s .  T h e  s t a n d a r d s  a r e  
u n r e a l i s t i c  a n d  a r e  g e n e r a l l y  n o t  a c h i e v a b l e  o n  t h e  N o r t h  
S l o p e .  G r o u p s  I I  a n d  V  i n  t h e  t a b l e  o n  p a g e  15  a r e  s p e c i e s  
m o s t  p r e v a l e n t  o n  t h e  N o r t h  S l o p e .  T h e s e  g r o u p s  w o u l d  
r e q u i r e  f o r  a 60 f o o t  l o n g  c u l v e r t ,  a  2 . 3  c f s  v e l o c i t y  a t  a 
Q 2 . 3 3  f l o o d  a n d  a  1 . 6  c f s  v e l o c i t y  a t  n o r m a l  s u m m e r  fl o w s .  
C o m p a r i n g  t h e s e  p r o p o s e d  v a l u e s  t o  c u r r e n t  D e p a r t m e n t  o f  
F i s h  a n d  G a m e  g u i d e l i n e s ,  s h o w s  t h a t  c u l v e r t s  w o u l d  r e q u i r e
4 c f s  a t  Q5 d i s c h a r g e .

L i t e r a l  i m p l e m e n t a t i o n  o f  t h e s e  p r o p o s e d  r e g u l a t i o n s  in 
s t r e a m s  w h i c h  m a y  n a t u r a l l y  e x c e e d  t h e s e  v e l o c i t i e s ,  m a k e s  
t h e s e  s t a n d a r d s  u n r e a l i s t i c .  T h e  v e l o c i t i e s  p r e s e n t e d  o n  
t h e  t a b l e  s h o u l d  b e  u s e d  a s  g u i d e l i n e s  o n l y ,  a n d  e a c h  p r o­
j e c t  i n  a  s t r e a m  s h o u l d  b e  e x a m i n e d  o n  a c a s e  b y  c a s e  b a s i s  
t o  e s t a b l i s h  c r i t e r i a  t a i l o r e d  t o  t h a t  i n s t a n c e ,  a s  is 
c u r r e n t l y  d o n e  b y  t h e  D e p a r t m e n t .

5 A A C  9 5 . 9 9 0 : D e f i n i t i o n s  (8).

A s  s t a t e d  i n  s p e c i f i c  c o m m e n t s  o n  t h e  p r o p o s e d  r e g u l a t i o n s ,  
t h e  d e f i n i t i o n  o f  " f r e q u e n t e d  b y  f i s h "  d o e s  n o t  a l l o w  f o r  
a n y  p r e d i c t a b i l i t y  b y  d e p a r t m e n t a l  d e c i s i o n s  i n v o l v i n g  
i s s u a n c e  o f  p e r m i t s .  T h e  d e f i n i t i o n  d o e s  n o t  h e l p  c l a r i f y  
c o n s i s t e n c y  i n  p e r m i t t i n g  p r o g r a m s ,  n o r  d o e s  i t  n e c e s s a r i l y  
e l i m i n a t e  p e r m i t  r e q u i r e m e n t s  f o r  c e r t a i n  a c t i v i t i e s .  T h e  
d e f i n i t i o n  i s  o v e r l y  b r o a d ,  a n d  s h o w s  n o  g u i d a n c e  f o r  
D e p a r t m e n t  i n v o l v e m e n t .
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S e n a t o r  F a h r e n k a m p  
S e n a t o r  F I s c h e r  

S e n a t o r  E 1 i a son 

S e n a t o r  G i l m a n  
S e n a t o r  M u l c a h y  

S e n a t o r  S t u r g u l e w s k i

M e e t i n g  r e g a r d i n g  p r o p o s e d  A l a s k a  B o a r d s  of F i s h e r i e s  and 

G a m e  and A l a s k a  D e p a r t m e n t  of F i s h  and G a m e  r e g u l a t i o n s  

' g o v e r n i n g  f i s h  and g a m e  h a b i t a t  p r o t e c t i o n .

D i c k  L o g a n , C h i e f  H a b i t a t  P r o t e c t i o n ,  D e p a r t m e n t  of F i s h  and 
Ga m e ,  s t a t e d  the p r o p o s e d  r e g u l a t i o n s  h a v e  b e e n  in the 

d r a f t i n g  s t a g e  for a b o u t  a y e ar.  Th e p r o p o s e d  r e g u l a t i o n s  
a r e  s c h e d u l e d  for p u b l i c  h e a r i n g  in A n c h o r a g e  A p r i l  2nd 
b e f o r e  the B o a r d s  of F i s h e r i e s  and Game.

In r e s p o n s e  to the q u e s t i o n ,  h a v e  you a s k e d  for or r e c e i v e d  

an A t t o r n e y  G e n e r a l ' s  o p i n i o n  on the D e p a r t m e n t ' s  a u t h o r i t y  
to d r a f t  t h e s e  r e g u l a t i o n s ?  Mr. L o g a n , s t a t e d ,  yes, t h ey  
h a v e  r e c e i v e d  a d r a f t  o p i n i o n  w h i c h  s t a t e s  in p o r t  the 

D e p a r t m e n t  has s u c h  a u t h o r i t y  and he will p r o v i d e  the C o m m i t t e e  
w i t h  a c o p y  o f  it.

Mr. L o g a n , s t a t e d  t h e s e  d r a f t  r e g u l a t i o n s  ar e  a p a r t  of the 

r e g u l a t o r y  r e f o r m  e f f o r t .  O n e  b e n e f i t  of I s s u i n g  r e g u l a t i o n s  
t h r o u g h  the B o a r d s  of F i s h e r i e s  a n d  G a m e  is b e c a u s e  t h e s e  

r e g u l a t i o n s  can be r e v i s e d  a n n u a l l y .  Th e D e p a r t m e n t  is a l s o  

t r y i n g  to p r o v i d e  for m u l t i p l e  u s e  via the p e r m i t t i n g  p r o c e s s .

In r e s p o n s e  to the q u e s t i o n ,  w h a t  Is the p e r c e n t a g e  of 

s t r e a m s  that will not r e q u i r e  a p e r m i t ?  Mr. L o g a n , s t a t e d  

vh a t  In the c o a s t a l  a r e a s  100?; of the s t r e a m s  w o u l d  r e q u i r e  
a p e r m i t  b e c a u s e  t h e y  h a v e  or had f i s h  In them. In the 

I n t e r i o r ,  a p e r m i t  w o u l d  be r e q u i r e d  on o n l y  of the

s t r e a m s .  90% of the p l a c e r  m i n e r s  will not n e e d  a p e r m i t .



In r e s p o n s e  to the q u e s t i o n ,  has the a b s e n c e  of r e g u l a t i o n s  

p o s e 1' a n y  p r o b l e m s ?  Mr. L o g a n , s t a t e d  that  w h i l e  t h e r e  h a v e  

b e e n  a f e w  c o m p l a i n t s  d u e  to a l a ck  of u n i f o r m  p o l i c y ,  t h e r e  

h a v e  b ee n no s e r i o u s  p r o b l e m s .

J i m  C l a r k , A l a s k a  L o g g e r s  A s s o c i a t i o n  and Bob L o e s c h e r,

R e s o u r c e  D i r e c t o r ,  S e a l a s k a  C o r p o r a t i o n  w e r e  the next to 
t e s t i f y .  M r . C l a r k , s t a t e d  t h a t  th e p r o p o s e d  r e g u l a t i o n s  

a r e  not n e e d e d  b e c a u s e  t h e y  a r e  a c l a s s i c  e x a m p l e  of the 

t h e o r y  " if  it a i n ' t  b r o k e  d o n ' t  fix it." T h e  d r a f t  r e g u l a t i o n s  
go well b e y o n d  th e a u t h o r i t y  g r a n t e d  to to the D e p a r t m e n t  by 

the l e g i s l a t u r e  a nd  w o u l d  r e q u i r e  co un tl e s s ,  n e w  s t a t e  e m p l o y e e s  

to a d m i n i s t e r .  He s u g g e s t e d  t h a t  the p r o p o s e d  r e g u l a t i o n s  
s h o u l d  be h el d in a b e y a n c e  p e n d i n g  the c o m p l e t i o n  of the 

G o v e r n o r ' s  R e g u l a t o r y  R e f o r m  S t u d y  c u r r e n t l y  u n d e r w a y .  Th e 
p r o p o s e d  r e g u l a t i o n s  ar e  an a t t e m p t  to s t a n d a r d i z e  f i s h  an d 

g a m e  h a b i t a t  p o l i c i e s  f or  w h i c h  no r e g u l a t i o n s  p r e s e n t l y  
e x i s t .  P r e s e n t l y  h a b i t a t  p r o b l e m s  or p o l i c i e s  a r e  r e s o l v e d  

w i t h  d e p a r t m e n t  b i o l o g i s t s  on s i t e  s p e c i f i c  b a s i s .  It is 

i m p r a c t i c a l  to w r i t e  p r e s c r i p t i v e  r e g u l a t i o n s  to c o v e r  all 
h a b i t a t  c o n f l i c t s .

Mr. L o e s c h e r , s t a t e d  th at  he w o u l d  like to see the • r e g u 1 a t i o n s  

he l d up unti l the  q u e s t i o n  of w h e t h e r  the D e p a r t m e n t  or the 

B o a r d s  h a v e  the s t a t u t o r y  a u t h o r i t y  to d r a f t  t h e s e  r e g u l a t i o n s .
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B e f o r e  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  
T h u r s d a y ,  M a r c h  26, 1981, 1 0 : 0 0  am.

RE: A l a s k a  D ept, of F i s h  a n d  G a m e  H a b i t a t  R e g u l a t i o n s

M y  n a m e  is J i m  S t r a t t o n .  I am t h e  E x e c u t i v e  D i r e c t o r  

of t h e  S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l ,  Inc. W e ’d 

l i k e  to t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  to a p p e a r  b e f o r e  you 

t o d a y  a n d  s p e a k  to t h e s e  h a b i t a t  r e g u l a t i o n s .  W e  a p p r e c i a t e  

you r u n n i n g  l a t e  y e s t e r d a y ,  you q u a d r u p l e d  o u r  t i m e  to 

get p r e p a r e d .  W e  f o u n d  o u t  a b o u t  t h i s  h e a r i n g  y e s t e r d a y  

at 9:00. Also, M a d a m  C h a i r m a n ,  y o u  p o i n t e d  out to F i s h  

and G a m e  y e s t e r d a y  t h a t  t h e y  h a v e  s c h e d u l e d  t h e i r  p u b l i c  

h e a r i n g  in A n c h o r a g e  at t h e  s a m e  t i m e  as the M i n e r s ’

C o n f e r e n c e  in F a i r b a n k s .  T h i s  h e a r i n g  w a s  s c h e d u l e d  at the 

s a m e  t i m e  as t h e  B o a r d  of F i s h  and G a m e  m e e t i n g  in A n c h o r a g e .  

T h a t  is w h y  t h e r e  a r e  not m o r e  f i s h e r m e n  h e r e  today.

W e  s u p p o r t  F i s h  a n d  G a m e  in t h e i r  r e g u l a t i o n  p r o ­

m u l g a t i n g  role. T h e s e  r e g u l a t i o n s ,  w h i l e  t h e y  m a y  b e  a 

b u r d e n  f o r  o n e  i n d u s t r y ,  a r e  v i tal to  t h e  s u r v i v a l  of 

s e v e r a l  o t h e r s .  It is s o m e t h i n g  w e  h a v e  n e e d e d  for a l o n g  

time. T h e y  a r e n ’t b u r d e n s o m e  - t h e y  a r e  m e r e l y  a s k i n g  t h a t  

a c t i v i t i e s  that a f f e c t  a n a d r o m o u s  fisli s t r e a m s  be c l e a r e d  

w i t h  F i s h  and G a m e  t h r o u g h  the p e r m i t  p r o c e s s  so t h e y  c a n  

g i v e  t h e i r  i n p u t  on m i t i g a t i n g  m e a s u r e s  to p r o t e c t  a n a d r o­

m o u s  f i s h  and to w e e d  out the p r o j e c t s  th a t  a r e  t o t a l l y  

d e s t r u c t i v e .  W e  a g r e e  w i t h  t h e  o t h e r  s p e a k e r s  t h a t  t h e s e  

r e g u l a t i o n s  a r e n ' t  p e r f e c t .  B u t  they can b e  c h a n g e d  at 

t h e  p u b l i c  h e a r i n g  ne x t  w e e k  a n d  t h r o u g h  y e a r l y  r e v i e w s  by 

the B o a r d  of Fish. As f o r  t h e  a u t h o r i t y  —  t h a t ' s  not u p  

to u s  o r  J i m  C l a r k ,  i t ' s  t h e  A t t o r n e y  G e n e r a l ' s  d e t e r m i n a t i o n .

T i m e s  h a v e  c h a n g e d .  In y e a r s  g o n e  by, t h e r e  w a s  

e n o u g h  '.Land b a s e  t o  go  a r o und. B u t  , l i k e  w h a t  h a s  h a p p e n e d  

to t h e  r e s t  of t h e  c o u n t r y ,  A l a s k a  is s h r i n k i n g .  T h e  c o m ­

p e t i t i o n  for t h e  l a n d  u s e  is e x p a n d i n g .  N o t  o n l y  b e t w e e n



commercia.il, f i s h e r i e s ,  l o g g e r s  a n d  m i n e r s ,  b u t  s p o r t f i s h i n g ^  s u b s i s t e n c e  

f i s h i n g ,  p r i m i t i v e  r e c r e a t i o n  a n d  not so  p r i m i t i v e  tours. T h e y  all 

h a v e  a s t a k e  in t h e  land, but, u n t i l  now, s e v e r a l  of t h e s e  u s e s  h a v e  

b e e n  s l i g h t e d  f o r  t h e  s h o r t  t e r m  b e n e f i t  o f  o t h e r s .

T h e s e  f i s h e r i e s  p r o t e c t i o n  r e g u l a t i o n s  are a i m e d  at p r o t e c t i n g  

t h e  f i s h e r i e s  th a t  a r e  left. E v e r y  l o g g i n g  o p e r a t i o n  a n d  e v e r y  m i n i n g  

o p e r a t i o n  l\as an i m p a c t .  W h i l e  s o m e  of t h e s e  i m p a c t s  are small, t h e y  

all add u p  to a s e r i o u s  d e p l e t i o n  of t h e  s t o c k s .  T h e s e  r e g u l a t i o n s  

a r e  e ^ e n t i a l  for t h e  p r o t e c t i o n  of t h e  f i s h i n g  i n d u s t r i e s .  T h e y  are 

not m e a n t  to s h u t  d o w n  any l o g g e r s  o r  m i n e r s .  W e  a r e n ' t  a g a i n s t  l o gging, 

h o w e v e r  w e  w a n t  l o g g i n g  d o n e  in s u c h  a m a n n e r  that it d o e s n ' t  ^rel^)havoc 

on t h e  o t h e r  r e s o u r c e s .  T h e s e  r e g u l a t i o n s  a r e  i n s u r a n c e  a g a i n s t  any 

a c t i v i t y  d e s t r o y i n g  v a l u a b l e  h a b i t a t .  W i t h o u t  them, t h e  l o g g e r s  and 

m i n e r s  w i l l  c o n t i n u e  to d e s t r o y  h a b i t a t  and the f i s h i n g  i n d u s t r y  w i l l  

c o n t i n u e  to g e t  t h e  shaft.

W e  a r e  c o n c e r n e d  a b o u t  t h e  l o g g e r s’ a r g u m e n t s  that g i v e n  t h e  s t a n d a r d s  

and g u i d e l i n e s ,  let t h e m  f i g u r e  o u t  a w a y  to m e e t  them. T h i s  is u n r e a l i s t i  

It ' s  l i k e  a s k i n g  t h e  fox to d e s i g n  t h e  s e c u r i t y  s y s t e m  for t h e  c h i c k e n  

ho u s e .  N o t  o n l y  d o  th e y  la c k  the e x p e r t i s e ,  t h e y  d o n ' t  care. F i s h  

and G a m e  e x p e r t s  k n o w  w h a t  is n e e d e d  for a n a d r o m o u s  fi s h  p r o t e c t i o n  

and p a s s a g e .  By d e v e l o p i n g  a li s t  of p r e s c r i p t i v e  m e t h o d s ,  t h e  g u y  

on the D - 9  m a k i n g  t h e  r o a d  w i l l  k n o w  e x a c t l y  w h a t  to do to p r o t e c t  t h e  

f i s h e r i e s  i n s t e a d  of m a k i n g  an u n e d u c a t e d  g u e s s .  He k n o w s  h o w  to m a k e  

roads, b u t  h e  d o e s n ' t  n e c e s s a r i l y  k n o w  h o w  to p r o t e c t  fish. W i t h  

t h e s e  r e g u l a t i o n s ,  F i s h  and G a m e  is i n s u r i n g  th a t  h a b i t a t  w i l l  be  

p r o t e c t e d .  A n d  .just e x a c t l y  w h a t  r e g u l a t i o n s  do t h e  l o g g e r s  f o l l o w  

n o w ?  T h e y  r e a l l y  a r e n ' t  t h a t  r e g u l a t e d .  T h e  F o r e s t  P r a c t i c e s  Act 

(*Lype of a c o o k b o o ^ a n d  B e st M a n a g e m e n t  P r a c t i c e s  a r e  n o t h i n g  m o r e  t h a n  

a s u g g e s t i o n  list of h o w  to do  it-^\ As J i m  C l a r k  s a i d  y e s t e r d a y ,  "You 

c a n ' t  m a n a g e  r e s o u r c e s  w i t h  a c o o k b o o k . "  T h e r e  a r e  no m a n d a t o r y  BMPs, 

no  m o n i t o r i n g ,  no e n f o r c e m e n t  " t h e r e  is n o t h i n g  to e n f o r c e  in the 

F o r e s t  P r a c t i c e s  Act. I w o u l d  b e  s c a r e d  to p l a c e  t h e s e  r e g u l a t i o n s  

and , as such, t h e  f u t u r e  of A l a s k a ' s  s p o r t  and c o m m e r c i a l  f i s h e r i e s  

in t o  t h i s  d o c u m e n t .

L e t ' s  l o o k  at t h e  f i s h i n g  i n d u s t r y  —  j u s t  h o w  i m p o r t a n t  is it?

- I t  is t h e  l a r g e s t  p r i v a t e  e m p l o y e r  in A l a s k a .

- I t  is a r e n e w a b l e  r e s o u r c e .  O l d  g r o w t h  f o r e s t s  are not r e n e w a b l e  
b e c a u s e  t h e  F o r e s t  M a n a g e r s  a r e  not l e t t i n g  t h e m  g r o w  b a c k  l o n g  
e n o u g h ,  m i n i n g  d e f i n a t e l y  is not r e n e w a b l e .

- T h e r e  a r e  1 7 1 , 2 8 1  s p o r t  f i s h i n g  l i c e n s e s  i s s u e d  in t h i s  s t a t e



a c c o r d i n g  t o  t h e  A l a s k a  D e p a r t m e n t of R e v e n u e .  T h e y  g e n e r a t e  
$ 1 , 4 0 0 , 7 4 7 . 7 5  p e r  y e a r  in frf i s h i n g ^ o'n'l'Vl 1 i n c e n s e  r e v e n u e s ,  not 
c o u n t i n g  p o l e s ,  reels, b e e r ,  t r a n s p o r t a t i o n ,  l o d g i n g ,  g u i d e  fees.

T h e s e  r e g u l a t i o n s  a r e  a i m e d  at p r o t e c t i n g  t h e  s t o c k  th a t  c o m e  w i t h  

h a v i n g  t h e  b e s t  f i s h i n g  in t h e  w o r l d  f o r  s p o r t  f i s h e r s  a n d  s u b s i s t e n c e  

u s e r s  also. W h e n  t h e  oil is d e p l e t e d ,  the h a r d  r o c k  all m i n e d ,  t h e  

f o r e s t  t u r n e d  i n t o  m o n o c u l t u r e  ... f i s h i n g  w i l l  b e  t h e  b r e a d  a n d  b u t t e r  

of A l a s k a  and w e ' d  b e t t e r  s t a r t  p r o t e c t i n g  it now.

I ' m  n o t  s u r e  w h a t  t h e  e n d  p r o d u c t  of t h i s  h e a r i n g  is s u p p o s e d  to 

be. I ' m  u n a w a r e  of any r e s o l u t i o n  or b i l l  c u r r e n t l y  in t h e  h o p p e r  r e­

l a t i n g  to t h e s e  r e g u l a t i o n s .  B u t  if a n y t h i n g  is d e v e l o p e d ,  it s h o u l d  

b e  in t o t a l  s u p p o r t  of D i c k  L o g a n ,  F i s h  and G a m e  a n d  t h e s e  r e g u l a t i o n s .

I c a n ' t  i m a g i n e  t h i s  c o m m i t t e e  g i v i n g  a w a y  the r e n e w a b l e  f i s h e r i e s  

i n d u s t r y  of t h i s  s t a t e  for the s h o r t  t e r m  p r o f i t  o f  a f e w  m i n e r s  and 

t h e  c o n v e n i e n c e  in t h e  p e r m i t t i n g  and m i t i g a t i n g  p r o c e s s  for t h e  lo g g e r s .
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M E M B E R S  P R E S E N T

S e n a t o r  F a h r e n k a m p  

S e n a t o r  F i s c h e r

M e e t i n g  r e g a r d i n g  p r o p o s e d  A l a s k a  B o a r d s  of F i s h e r i e s  and 

G a m e  a nd  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  r e g u l a t i o n s  
g o v e r n i n g  f i s h  a nd  g a m e  h a b i t a t  p r o t e c t i o n .

J . P . T a n g e n , A l a s k a  M i n e r s  A s s o c i o t i o n  , s t a t e d  his m a i n  
o b j e c t i o n s  to the p r o p o s e d  r e g u l a t i o n s  are : (l) t h e y  a r e

l e n g t h y  a n d  d i f f i c u l t  to u n d e r s t a n d ;  (2) t h e y  w e r e  d r a f t e d  
‘w i t h o u t  t a k i n g  int o c o n s i d e r a t i o n  f W  the u s e r  g r o u p s’ a n i l i t y  
to c o m p l y ;  (3) t h e y  w e r e  a p p a r e n t l y  d r a f t e d  w i t h o u t  c o n s i d e r a t i o n  
for the e n g i n e e r i n g  p r o b l e m s  t h e y  wil l c r e a t e ;  ( M  t h e y  
e x c e e d  th e a u t h o r i t y  of e i t h e r  the D e p a r t m e n t  or the B o a r d s ;

(5) t h e y  w e r e  a p p a r e n t l y  w r i t t e n  in ?. v a c u u m  and do not t a k e  
into c o n s i d e r a t i o n  r e g u l a t i o n s  of o t h e r  a g e n c i e s ;  (6) t h e r e  
is no n e e d  to e x t e n d ,  e x p a n d  or e n h a n c e  the a u t h o r i t y  of the 

D e p a r t m e n t ;  and, (7) the D e p a r t m e n t  is n ot  p r e p a r e d  to 

p o l i c e  o r  e n f o r c e  t he  r e g u l a t i o n s  as w r i t t e n .

G e r o n  B r u c e , Sec r e t a r y - T r e a s u r e r , U n i t e d  F i s h e r m e n  of A l a s k a ,  

s t a t e d  tha t the s a l m o n  h a b i t a t  has b e e n  s u f f e r i n g  i n c r e m e n t a l  
l o s s e s  f or  a long time. He s a i d  th at  the q u e s t i o n  has 

a r i s e n  as to the Department's a u t h o r i t y  to w r i t e  t h e s e  r e g u l a t i o n s  

a nd  he b e l i e v e s  t h a t  w h a t  the D e p a r t m e n t  is t r y i n g  to do 
t h r o u g h  t h e s e  r e g u l a t i o n s ,  is o b t a i n  tha t n e e d e d  a u t h o r i t y .
T h e r e  h a v e  b e e n  s a c r i f i c e s  by t he  f i s h e r m e n  to r e b u i l d  the 

s a l m o n  r u n s  t h r o u g h  t a x i n g  t h e m s e l v e s  2 -3 %. T h e s e  f u n d s  a re  
u s e d  to b u i 1d •h a t c h e r  1 e s .

E arl K r y g l e r , A l a s k a  T r o l l e r s  A s s o c i a t i o n ,  s t a t e d  tha t he 

s u p p o r t s  th e d r a f t  r e g u l a t i o n s  b e c a u s e  w i t h o u t  a d e q u a t e  

r e g u l a t i o n s  th at  c a n  b«? rea d a n d  u n d e r s t o o d  t h e r e  will be 

d a m a g e  to the h a b i t a t s .  T h e  d r a f t  r e g u l a t i o n s  t a k e  into 
c o n s i d e r a t i o n  t he  d i f f e r e n c e  o f  t he  v a r i o u s  s t r e a m  s i t e s  in 
th e s ta te .

R o l a n d  S h a n k s , A l a s k a  E n v I o r n m e n t a I  L o b b y ,  s t a t e d  t h a t  the



S E N A T E  r e s o u r c e s  c o m m i t t e e

M a r c h  26, I9 8 I 
Pag e:  2

D e p a r t m e n t  Is m a n d a t e d  to w r i t e  t h e s e  r e g u l a t i o n s  b e c a u s e  

t h e i r  a u t h o r i t y  is in t he  s t a t e  c o n s t i t u t i o n  an d law. It is 

in e v e r y o n e ' s  be st  i n t e r e s t  to r e s o l v e  th e  h a b i t a t  p r o b l e m s  
as f a s t  as p o s s  i ble.

J i m  S t r a t t o n , S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l ,  s t a t e d  

tha t the p e r m i t t i n g  s y s t e m  in the d r a f t  r e g u l a t i o n s  is 
i m p o r t a n t  to e l i m i n a t e  the p o t e n t i a l l y  d a m a g i n g  p r o j e c t s .  
T h e  p r o p o s e d  r e g u l a t i o n s  i n s u r e  th at  the  h a b i t a t s  will be 
p r o t e c t e d .
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T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p

C h a i r m a n  S e n a t e  N a t u r a l  R e s o u r c e s  C o m m i t t e e
P o u c h  V
Ju n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

T h i s  is w r i t t e n  i n  b e h a l f  o f  t h e  A l a s k a  L o g g e r s '  

A s s o c i a t i o n  (ALA) a n d  S e a l a s k a  C o r p o r a t ' o n .  V7e r e c o m m e n d  
t h a t  y o u  c o n s i d e r  m a k i n g  c e r t a i n  c h a n g e s  t o  t h e  A l a s k a  
F o r e s t  P r a c t i c e s  A c t  a n d  t h e  a u t h o r i t y  o f  t h e  A l a s k a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  ( A D F & G )  u n d e r  A S  1 6 - 0 5 . 8 7 0 .  T h e  
p r o p o s e d  c h a n g e s  w o u l d  e f f e c t  t h e  r e g u l a t i o n  o f  t i m b e r  
h a r v e s t ,  a c t i v i t i e s  u p l a n d  o f  t h e  n a t u r a l  f l o w  a n d  b e d s  o f  
s t r e a m s ,  l a k e s  a n d  r i v e r s i

T h e  i s s u e  a r i s e s  a s  a r e s u l t  o f  A D F & G ' s  o n - g o i n g  
a t t e m p t  t o  p r o m u l g a t e  h a b i t a t  r e g u l a t i o n s ,  w h i c h  a r e  
p r e s e n t l y  i n  d r a f t .  T h e s e  r e g u l a t i o n s  w o u l d  r e q u i r e  a  
h a b i t a t  p e r m i t  f o r  a . t i v i t i .  a l o n g  t h e  s h o r e l i n e  o f ,  a n d  
w i t h i n  t h e  f l o o d  p l a i n  o f ,  r i v e r s ,  l a k e s  a n d  s t r e a m s  
f r e q u e n t e d  b y  f i s h  as w e l l  a s  t h e  t r i b u t a r i e s  o f  s u c h  
s t r e a m s .  In  a t t e m p t i n g  t o  r e g u l a t e  t r i b u t a r i e s  a n d  r i p a r i a n  
l a n d  u p l a n d  o f  " t h e  n a t u r a l -  f l o w  o r  b e d "  o f  " s p e c i f i e d "  
s t r e a m s ,  l a k e s  a n d  r i v e r s ,  A D F & G  is e x c e e d i n g  i t s  a u t h o r i t y
u n d e r  t h e  law.

, • *

A D F & G 's a u t h o r i t y  t o  r e g u l a t e  t i m b e r  h a r v e s t  o r  
o t h e r  a c t i v i t i e s  i s  l i m i t e d  t o  t h a t  s e t  f o r t h  A S  
1 8 . 0 5 . 3 7 0 ( b )  w h i c h  p r o v i d e s  a s  f o l l o w s :

" I f  a p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t  o r  u s e ,  d i v e r t ,  

o b s t r u c t ,  p o l l u t e ,  o r  c h a n g e  t h e  n a t u r a l  f l o w  o r  
b e d  o f  a s p e c i f i e d  r i v e r ,  l a k e  o r  s t r e a m ,  o r  t o  u s e  
w h e e l s ,  t r a c k e d ,  o r  e x c a v a t i n g  e q u i p m e n t  o r  l o g  
d r a g g i n g  e q u i p m e n t  i n  t h e  b e d  o f  a s p e c i f i e d  r i v e r ,  
l a k e ,  o r  stream,, t h e  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
s h a l l  n o t i f y  t h e  c o m m i s s i o n e r  o f  t h i s  i n t e n t i o n  
b e f o r e  t h e  b e g i n n i n g  o f  t h e  c o n s t r u c t i o n  o r  u s e . "
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A s  c a n  b e  s e e n ,  A D F & G ' s  a u t h o r i t y  i s  l i m i t e d  t o  s t r e a m s  

s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  T h e r e  i s  n o  a u t h o r i t y  t o  
r e g u l a t e  t r i b u t a r i e s  o f  a s p e c i f i e d  r i v e r ,  l a k e  o r  s t r e a m ;  
n o r ,  e x c e p t  i n  l i m i t e d  c i r c u m s t a n c e s  i s  t h e r e  a u t h o r i t y  t o  

r e g u l a t e  s t r e a m s  " f r e q u e n t e d  b y  f i s h "  a s  A D F & G  i s  s e e k i n g  t o  

do. A D F & G ' s  a u t h o r i t y  i s  f u r t h e r  l i m i t e d  t o  s i t u a t i o n s  
w h e r e  a  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  " d e s i r e s "  t o  " u s e ,  

d i v e r t ,  o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  t h e  " n a t u r a l  f l o w  o r  
b e d "  o f  a " s p e c i f i e d  r i v e r ,  lake, o r  s t r e a m .  " A s  c a n  b e  
s e e n ,  n o  a u t h o r i t y  w h a t s o e v e r  h a s  b e e n  g i v e n  t o  A D F & G  t o  

r e g u l a t e  u p l a n d  o f  t h e  " n a t u r a l  f l o w  o r  b e d "  o f  a s p e c i f i e d  
r i v e r ,  l a k e  o r  s t r e a m .

N o t  o n l y  d o  t h e s e  r e g u l a t i o n s  e x c e e d  t h e  a u t h o r i t y  
o f  t h e  S t a t u t e  u p o n  w h i c h  t h e y  a r e  b a s e d ,  t h e y  a r e  i n  d i r e c t  
c o n f l i c t  w i t h  t h e  d i r e c t i o n  s e t  f o r  S t a t e  m a n a g e m e n t  o f  

f o r e s t  p r a c t i c e s  d e s i g n e d  b y  t h e  L e g i s l a t u r e  i n  t h e  F o r e s t  
P r a c t i c e s  $'-t. T h e  A l a s k a  L e g i s l a t u r e  s p e c i f i c a l l y  r e j e c t e d  
t h e  p r i o r  a p p r o v a l  s y s t e m  o r i g i n a l l y  p r o p o s e d  f o r  F o r r s t  

P r a c t i c e s  A c t  i n  f a v o r  o f  a n o t i f i c a t i o n  s y s t e m .  I n  o t h e r  
w o r d s ,  u n d e r  t h e  L e g i s l a t u r e ' s  a p p r o a c h ,  a n  o p e r a  c o r  s i m p l y  
h a s  t o  n o t i f y  D N R  3 0  d a y s  i n  a d v a n c e  o f  h i s  o r  h e r  o p e r a ­

t i o n s  i n  o r d e r  t o  u n d e r t a k e  t h e m .  U n d e r  t h e  h a b i t a t  
r e g u l a t i o n s ,  a h a b i t a t  p e r m i t  w i l l  b e  r e q u i r e d  o f  a n  
o p e r a t o r  w h e n  h e  o r  s h e  s e e k s  t o  h a r v e s t  t i m b e r  i n  S o u t h e a s t  
A l a s k a ,  s i n c e  s o  m u c h  o f  t h i s  a r e a  is  w i t h i n  t h e  f l o o d  
p l a i n .  T h i s  h a b i t a t  p e r m i t  r e q u i r e s  p r i o r  a p p r o v a l  b y  A D F & g  
b e f o r e  o p e r a t i o n s  c a n  b e g i n .  A c c o r d i n g l y ,  c o n t r a r y  t o  t h e  

5 n t e n t  o f  t h e  L e g i s l a t u r e  t o  c r e a t e  a n o t i f i c a t i o n  s y s t e m  i n  
t h e  A l a s k a  F o r e s t  P r a c t i c e s  Act, A D F & G ,  t h r o u g h  i t s  r e g u l a ­
t o r y  a u t h o r i t y  a l o n e ,  i s  c r e a t i n g  a p r i o r  a p p r o v a l  s y s t e m .

W e  a c c e p t  t h e  p r o p o s i t i o n  t h a t  A D F & G  s h o u l d  h a v e  
a u t h o r i t y  t o  p r o t e c t  f i s h  a n d  g a m e  f r o m  p r o b l e m s  w h i c h  m a y  

b e  c a u s e d  b y  t i m b e r  h a r v e s t  a c t i v i t i e s .  U s i n g  a p r o f e s ­
s i o n a l  m a n a g e m e n t  a p p r o a c h ,  w h i c h  m a x i m i z e s  u s e  o f  t h e  
e x p e r t i s e  o f  o u r  o p e r a t o r s ,  A D F & G ' s b i o l o g i s t s  a n d  o t h e r  
e x p e r t s ,  w e  h a v e  d o n e  a g o o d  j o b  o f  r e s o u r c e  p r o t e c t i o n .

W h a t  w e  o b j e c t  t o  is t h e  c h a n g e  i n  m a n a g e m e n t  
d i r e c t i o n  w h i c h  t h e  h a b i t a t  ’r e g u l a t i o n s  r e f l e c t s .  F o r  
r e a s o n s  w h i c h  w e  d o  n o t  u n d e r s t a n d ,  A D F & G  i s  s e e k i n g  t o  m o v e  
t o  a h i g h l y  p r e s c r i p t i v e  a p p r o a c h  d e s i g n e d  t o  s p e l l  o u t  i n  

c o o k b o o k - f a s h i o n ,  h o w  e a c h  a s p e c t  o f  i n u u s t r i a l  a c t i v i t i e s  
s h o u l d  t a k e  p l a c e  o n  l a n d s  e x t e n d i n g  t o  t h e  f l o o d  p l a i n .  vje 

o b j e c t  t o  t h i s  c h a n g e  a n d  t o  t h e  u n n e c e s s a r y  b u r e a u c r a t i c
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r e q u i r e m e n t  t h a t  w e  o b t a i n  a h a b i t a t  p e r m i t  f r o m  A D F & G  f o r  
e a c h  a s p e c t  o f  o u r  o p e r a t i o n s .  S u c h  a n  a p p r o a c h  b y  A D F & G  

r u n s  d i r e c t l y  c o u n t e r  t o  t h e  G o v e r n o r ' s  r e g u l a t o r y  r e f o r m  
e f f o r t .  A D F & G  l a c k s  t h e  f u n d s  a n d  p e r s o n n e l  t o  c a r r y  o u t  
t h i s  p r o g r a m  i n  a n  e x p e d i t i o u s  m a n n e r  a n d  t h e r e f o r e  t h e  

f o r m a l  p e r m i t  p r o c e s s  w i l l  c a u s e  d e l a y s  t o  o u r s  a n d  o t h e r  
i n d u s t r i e s ,  w i t h  n o  b e n e f i t  t o  t h e  e n v i r o n m e n t .

I t  h a s  b e e n  a c a r d i n a l  p r i n c i p l e  o f  t h e  A L A  t o  
c r e a t e  o n e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  s u c h  t h a t  a n  

o p e r a t o r  w i l l  h a v e  t o  l o o k  a t  o n l y  o n e  s e t  o f  r e g u l a t i o n s  t o  
k n o w  w h a t  is  r e q u i r e d  o f  h i m  o r  h e r .  D N R  a n d  D E C  h a v e  
c o o p e r a t e d  w i t h  us i n  t h i s  r e g a r d  b y  j o i n t l y  p r o m u l g a t i n g  
r e g u l a t i o n s  w i t h  r e s p e c t  t o  t i m b e r  h a r v e s t .  T h e  C o a s t a l  

M a n a g e m e n t  A c t  r e g u l a t i o n s  r e g a r d i n g  f o r e s t r y  h a v e  b e e n  p r e ­
e m p t e d  b y  D N R ' s  f o r e s t  p r a c t i c e  r e g u l a t i o n s  a s  i s  r e q u i r e d  
b y  t h e  F o r e s t  P r a c t i c e s  A c t .  T h u s ,  A D F & G  b y  i t s  r e g u l a t i o n s  

w i l l  b e  t h e  o n l y  n o n - c o o p e r a t i n g  a g e n c y .  A  s i t u a t i o n  w h i c h  
r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  l o o k  a t  s e v e r a l  s e t s  o f  
r e g u l a t i o n s  t o  d e t e r m i n e  w h a t  t h e  r e q u i r e m e n t s  a r e  w i l l  o n l y  

c r e a t e  c o n f u s i o n  a s  t o  w h a t  i s  r e q u i r e d  a n d  w i l l  i n  f a c t  
p r e v e n t  u s  a l l  f r o m  o b t a i n i n g  t h e  p r o t e c t i o n  w e  w a n t  f o r  t h e  

v a r i o u s  o t h e r  r e s o u r c e s .

W e  r e c o m m e n d  t h a t  t h e r e  b e  c h a n g e s  m a d e  t o  A S
4 1 . 1 7 . 0 1 0  e t . s e a . (the F o r e s t  P r a c t i c e s  A c t )  a n d  t o  A S  

1 6 . 0 5 . 8 7 0 (  ( A D F & G 's a u t h o r i t y )  w h i c h  w o u l d ,  o n  t h e  o n e  h a n d ,  
g i v e  A D F & G  t h e  a u t h o r i t y  t o  p r o t e c t  f i s h  a n d  g a m e  h a b i t a t .  
O n  t h e  o t h e r  h a n d ,  t o  t h e  e x t e n t  i t s  r e g u l a t i o n s  i m p a c t
t i m b e r  h a r v e s t  a c t i v i t i e s ,  A D F & G  s h o u l d  b e  r e q u i r e d  t o
c o o r d i n a t e  i t s  r e g u l a t i o n s  i n t o  o n e  c o m p r e h e n s i v e  s e t  o f
r e g u l a t i o n s  (as t h e  o t h e r  S t a t e  r e g u l a t o r y  a g e n c i e s  h a v e  

d o n e  i n  r e s p o n s e  t o  t h e  l e g i s l a t i v e  m a n d a t e  s e t  f o r t h  i n  t h e  
F o r e s t  P r a c t i c e s  A c t ) .

T o  e f f e c t  t h i s  c o m p r o m i s e  w e  p r o p o s e  t h e  f o l l o w i n g  
c h a n g e s  t o  t h e  law:

1. A S  1 6 . 0 5  . 3 7 0 ( b )  w o u l d  b e  a m e n d e d  t o  r e a d  a s  
f o l l o w s :  " W i t h  t h e  e x c e p t i o n  o f  a p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  s u b j e c t  t o  A S  4 1 . 1 7 . 0 1 0  e t . seq. . . . "  ( e v e r y t h i n g  
e l s e  i n  s u b s e c t i o n  (b) w o u l d  r e m a i n  t h e  s a m e ) .

T h i s  c h a n g e  w o u l d  e x c e p t  t h o s e  i n v o l v e d  i n  t h e

f o r e s t  i n d u s t r y  f r o m  w h a t e v e r  r u l e m a k i n g  a u t h o r i t y  A D F & G  
m i g h t  h a v e  u n d e r  A S  1 6 . 0 5 . 8 7 0 .  T h e  f o l l o w i n g  c h a n g e s  i n  A S
4 1 . 1 7 . 0 1 0  w o u l d  b e  d e s i g n e d  t o  a l l o w  r e g u l a t i o n  o f  t h e
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f o r e s t  i n d u s t r y  b y  A D F & G  t h r o u g h  t h e  p r o v i s i o n s  o f  t h e  
F o r e s t  P r a c t i c e s  A c t .  T h i s  w i l l  c a u s e  a l l  r e g u l a t i o n s  

c o n c e r n i n g  t i m b e r  h a r v e s t  t o  b e  p u t  i n t o  o n e  c o m p r e h e n s i v e  
s e t  o f  r e g u l a t i o n s .

2. A  n e w  s u b s e c t i o n  t o  A S  4 1 . 1 7 . 0 1 0  " D e c l a r a t i o n  
c f  I n t e n t "  w o u l d  b e  p u t  i n  a s  s u b s e c t i o n  5 a n d  p r e s e n t  
s u b s e c t i o n s  5 a n d  5 w o u l d  b e  r e n u m b e r e d  a s  s u b s e c t i o n s  6  a n d  

7 r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  w o u l d  r e a d  a s  f o l l o w s :

" G o v e r n m e n t  a d m i n i s t r a t i o n  o f  t i m b e r  h a r v e s t  

a c t i v i t i e s  s h o u l d  c o m b i n e  t h e  r e g u l a t o r y  m e a s u r e s  
o f - a l l  a g e n c i e s  c o n c e r n e d  w i t h  t i m b e r  h a r v e s t  
a c t i v i t i e s  i n t o  o n e  c o m p r e h e n s i v e  r e g u l a t o r y  s c h e m e  

w h i c h  i n c l u d e s  r e g u l a t i o n s  u n d e r  t h i s  c h a p t e r ,  
T i t l e  16, T i t l e  46 a n d  o t h e r  a g e n c y  a u t h o r i z i n g  
s t a t u t e s  a s  p r o v i d e d  h e r e i n ; "

T h i s  s t a t e s  a s  p u r p o s e  t h e  d e s i r a b i l i t y  o f  h a v i n g  o n l y  o n e  
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  f o r  t h e  f o r e s t  i n d u s t r y .

3. A S  4 1 . 1 7  .020. " D i v i s i o n  o f  F o r e s t  L a n d  a n d  
W a t e r  M a n a g e m e n t  E s t a b l i s h e d " ,  w o u l d  b e  a m e n d e d  t o  i n c l u d e  a 

n e w  s u b s e c t i o n  (h) a n d  p r e s e n t  s u b s e c t i o n  (h), (j ) ,  Ck) , anti
(1) w o u l d  b e  r e l e t t e r e d  as s u b s e c t i o n s  (i), (j ) #  (h) a n d  (1)

r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  (h) w o u l d  r e a d  a s  f o l l o w s :

"Th * c o m m i s s i o n e r ,  t h e  C o m m i s s i o n e r  o f  t h e  A l e s h a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  a n d  t h e  C o m m i s s i o n e r  

o f  A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  
i n  a c c o r d a n c e  w i t h  h i s  a u t h o r i t y  u n d e r  A S  
1 6 . 1 0 . 0 1 0 ,  a n d  A S  4 6 . 0 3 . 0 7 0 ,  s h a l l  w o r k  c o o p e r a ­

t i v e l y  t o  p r o t e c t  t h e  f i s h  r e s o u r c e s  o f  t h e  s t a t e  
a n d  t h e  g a m e  r e s o u r c e s  o f  t h e  s t a t e  o n  p u b l i c  l a n d s  
i n  a c c o r d a n c e  w i t h  t h e  e c o n o m i c  a n d  g e n e r a l  w e l l  

b e i n g  o f  t h e  b t a t e  f r o m  a n y  a d v e r s e  c o n s e q u e n c e s  
w h i c h  m a y  o c c u r  a s  a r e s u l t  o f  a c t i v i t i e s  u n d e r  
t h i s  c h a p t e r .  P r o t e c t i o n  o f  g a m e  o n  p r i v a t e  l a n d s  

s h a l l  b e  u n d e r t a k e n  p u r s u a n t  t o  a  c o o p e r a t i v e  
a g r e e m e n t  o r  u n d e r s t a n d i n g  b y  a n d  b e t w e e n  t h e  

p r i v a t e  l a n d o w n e r  a n d  t h e  a p p r o p r i a t e  a g e n c y  o r  
a g e n c i e s  o f  t h e  s t a t e .  Al.\ r e g u l a t i o n s  c o n c e r n i n g  
t h e  p r o t e c t i o n  o f  f i s h  a n d  t,ame s h a l l  b e  b a s e d  u p o n  
t h e  c o n c e p t  o f  p r o f e s s i o n a l  m a n a g e m e n t ,  a s  o p p o s e d  

t o  m a n a g e m e n t  b y  p r e s c r i p t i o n ,  a n d  s h a l l  b e  p r o m u l ­
g a t e d  u n d e r  a n d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  
o f  t h i s  c h a p t e r .

/
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T h i s  p r o v i d e s  a u t h o r i t y  f o r  j o i n t  p r o m u l g a t i o n  o f  f i s h  a n d  
g a m e  s t a n d a r d s  i n  a c c o r d a n c e  w i t h  t h e  a u t h o r i t y  o f  a l l  t h e  

a g e n c i e s  i n v o l v e d .

4. T h e  p r e s e n t  s u b s e c t i o n  (j) ( w h i c h  s h a l l  b e  
r e l e t t e r e d  as s u b s e c t i o n  (k) in  . a c c o r d a n c e  w i t h  t h e  c h a n g e  
r e q u e s t e d  i n  n u m b e r  3) s h a l l  b e  a m e n d e d  t o  r e a d  as  f o l l o w s :

" N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  t h i s  

c h a p t e r ,  t h e  c o m m i s s i o n e r  m a y  n o t  e m p l o y  t h e  
a u t h o r i t y  v e s t e d  b y  t h i s  c h a p t e r  s o  a s  t o  d u p l i c a t e  
o r  p r e e m p t  t h e  s t a t u t o r y  a u t h o r i t y  o f  o t h e r  
a g e n c i e s  t o  a d o p t  r e g u l a t i o n s  o r  u n d e r t a k e  o t h e r  
a d m i n i s t r a t i v e  a c t i o n s  g o v e r n i n g  r e s o u r c e s ,  v a l u e s ,  
o r  a c t i v i t i e s  o n  f o r e s t  l a n d  e x c e p t  f o r  (1) r e g u l a ­
t i o n s  u n d e r  t h e  C o a s t a l  Z o n e  M a n a g e m e n t  A c t ,  (2) 
r e g u l a t i o n s  p r o t e c t i n g  f i s h  a n d  g a m e  p r e p a r e d  i n  
c o o p e r a t i o n  w i t h  t h e  C o m m i s s i o n e r  o f  t h e  A l a s k a

£_££i^_£.Il£_.ii2.£.s ^ 1 
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  a n d  f
if  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  o f  E n v i r o n m e n t a l
C o n s e r v a t i o n ,  r e g u l a t i o n s  r e l a t i n g  t o  c o n t r o l  o f
n o n - p o i n t  s o u r c e  p o l l u t i o n . "

T h e  u n d e r l i n e d  s e c t i o n  is a t e c h n i c a l  c o n f o r m i n g  a m e n d m e n t  
c o n s i s t e n t  w i t h  t h e  c h a n g e  m a d e  i n  P a r a g r a p h s  2  a n d  3.

5. A S  4 1 . 1 7 . 0 3 0  w o u l d  b e  a m e n d e d  b y  a d d i n g  a n e w  
p a r a g r a p h  (a)(7) w h i c h  w o u l d  r e a d  as f o l l o w s :

" P r o t e c t i o n  o f  f i s h  a n d  g a m e  a s  d e t e r m i n e d  i n  
c o o p e r a t i o n  w i t h  t h e  c o m m i s s i o n e r s  o f  t h e  A l a s k a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  t h e  A l a s k a  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n . "

T h i s  a u t h o r i z e s  r e g u l a t i o n s  t o  b e  p r o m u l g a t e d  t o  p r o t e c t  
f i s h  a n d  g a m e  r e s o u r c e s .  T h e  a u t h o r i t y  is b r o a d e r  t h a n  t h a t  
w h i c h  A D F & G  p r e s e n t l y  e n j o y s .  H o w e v e r ,  t h e  C o m m i s s i o n e r  o f  
D N R  a n d  D E C  w o u l d  h a v e  t o  a g r e e  t o  i t  b e f o r e  i t  c o u l d  b e  
p r o m u l g a t e d .

C o n c l u s i o n .

T h a n k  y o u  v e r y  m u c h  f o r  t h e  A L A  a n d  S e a l a s k a  
C o r p o r a t i o n  h a v i n g  t h e  o p p o r t u n i t y  t o  o f f e r  t h e s e  a m e n d ­

m e n t s .  W e  i n t e n d  t o  u s e  a l l  l a w f u l  m e a s u r e s  t o  p r e v e n t  
i m p l e m e n t a t i o n  o f  t h e  h a b i t a t  r e g u l a t i o n s  p r o m u l g a t e d  b y  

A D F & G  u n d e r  A S  1 5 . 0 5 . 3 7 0  f o r  t h e  r e a s o n s  s e t  f o r t h  i n  t h e  
a t t a c h e d  l e t t e r  t o  Mr. D i c k  L o g a n .  H o w e v e r ,  w e  j o i n  w i t h



i s  a d e q u a t e  p r o t e c t i o n  f o r  f i s h  a n d  g a m e  r e s o u r c e s  o f  t h e  

S t a t e .  W e  t h i n k  t h e  p r o p o s a l s  f o r  c o m p r o m i s e  m a d e  h e r e i n  
w i l l  a l l o w  r e a s o n a b l e  c o o r d i n a t i o n  o f  t h e  t w o  a c t i v i t i e s  
w i t h i n  a s i n g l e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  f o r  
f o r e s t r y .  W e  w o u l d  l i k e  t o  m e e t  w i t h  y o u  o n  t h i s  a s  s o o n  a s  
p o s s i b l e .

V t r u l y  y o u r s  

F. C l a r k

J F C : s d

\
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T E S T I M O N Y  B E F O R E  T H E  S E N A T E  R E S O U R C E S  
C O M M I T T E E  R E G A R D I N G  T H E  H A B I T A T  P R O T E C T I O N  

R E G U L A T I O N S  BY R O L A N D  S H A N K S

I a m  r e a l l y  a t  a l a c k  as t o  h o w  t o  s t a r t  t h i s  t e s t i­

m o n y .  S i n c e  t h e  P u b l i c  h e a r i n g  w a s  g o i n g  t o  b e  in A n c h o r a g e  

n e x t  w e e k  I ' m  n o t  r e a l l y  p r e p a r e d  to t e s t i f y  on t h e  s u b­

s t a n c e  o f  t h e  R e g s .  A  c o u p l e  o f  t h e  g r o u p s  I r e p r e s e n t  d i d

s u b m i t  w r i t t e n  c o m m e n t s  a n d  I ' m  s u r e  s o m e o n e  w i l l  t e s t i f y  

n e x t  w e e k  in A n c h o r a g e .  B u t  t h e r e  a r e  a f e w  p o i n t s  I ' d  

l i k e  to  m a k e  q u i c k l y .

T h e r e  w a s  a l o t  of  d i s c u s s i o n  y e s t e r d a y  a b o u t  A l a s k a  

D e p a r t m e n t  o f  F i s h  a n d  G a m e s  m a n d a t e  to c o n t r o l  t h e s e  issues. 

W e l l  it s e e m s  to m e  t h e r e  is a c l a u s e  in t h e  c o n s t i t u t i o n  

t h a t  " T h e  S t a t e  w i l l  h o l d  all r e s o u r c e s  for t h e  c o m m o n  g o o d . "  

A n d  I ' v e  s e e n  t h e  D e p a r t m e n t  of  F i s h  & G a m e  m a n d a t e  d e s c r i b e d

as to  p r o t e c t  a n d  e n h a n c e  the F i s h  & G a m e  r e s  u r c e s  o f  the

S t a t e .  T h o s e  d o c t r i n e  p l u s  t h e  a u t h o r i t i e s  c i t e d  in t h e  regs. 

s e e m  to m a k e  i t  c l e a r  t h a t  the d e p a r t m e n t  d o e s  h a v e  the 

a u t h o r i t y  t o  r e g u l a t e  a c t i v i t i e s  in f i s h  s t r e a m s .  A n d  u n d e r  

e x i s t i n g  l a w s  A l a s k a  D e p a r t m e n t  of  F i s h  & G a m e  c a n  a r r e s t  

a p e r s o n  f o r  w a s t i n g  fish; I c a n ' t  b e l i e v e  t h e y  d o n ' t  h a v e  

t h e  p o w e r  t o  a r r e s t  s o m e o n e  for w a s t i n g  a w h o l e  cr e e k .

N o w  t h a t  b r i n g s  us to an i n t e r e s t i n g  i s s u e  w h a t  is t h e  

s t r e a m ?  N o w  w h e n  the S t a t e  a s s e r t s  o w n e r s h i p  to  a s t r e a m  

u n d e r  t h e  s u b m e r g e d  l a n d s  act, t h e y  c l a i m  t h e  e n t i r e  r i v e r b e d



f r o m  v e g e t a t e d  b a n k  to v e g e t a t e d  b a n k  a n d  t h a t ' s  t h e  w a y  

i t ' s  c o n v e y e d .  A n d  if t h a t s  n o t  e n o u g h  r e a s o n  t h e r e  is a 

b i o l o g i c a l  r e a s o n  too. L e a v i n g  b e r m s  a n d  p o t h o l e s  c a n  

c a u s e  f i s h t r a p s  w h e r e  f i s h  a r e  t r a p p e d  a f t e r  t h e  a n n u a l  

flood. A  g o o d  e x a m p l e  o f  t h i s  is N o m e  C r e e k  n o r t h  o f  

F a i r b a n k s  w h e r e  m i n i n g  in t h e  p a s t  has l e f t  lo t s  of p o t h o l e s  

t h a t  t r a p  f ish. I t h i n k  t h a t  u n d e r  t h e  m a n d a t e  t o  p r o t e c t  

f i s h  a n d  g a me, A D F & G  h a s  a r e s p o n s i b i l i t y  t o  p r o t e c t  the 

t h e r m a l  r e g i m e  o f  f i s h  s t r e a m  b y  m a i n t a i n i n g  s t r e a m s i d e  

cover. T h i s  a l s o  p r o t e c t s  t h e  s t r e a m  b a n k s ,  it c u t s  d o w n  

on  e r o s i o n ,  a n d  it c u t s  d o w n  o n  s t r e a m  s e d i m e n t a t i o n .

T h e r e  w a s  a l s o  a lot of d i s c u s s i o n  y e s t e r d a y  a b o u t  

v e h i c l e s  o p e r a t i n g  o n  ice. 25 0 0  p o u n d s  m i g h t  b e  t o o  a 

l o w  a limit, b u t  it is i m p o r t a n t  t o  c o n t r o l  e q u i p m e n t  

o p e r a t i o n .  A n o t h e r  e x a m p l e  f r o m  F a i r b a n k s .  A  c o u p l e  of 

y e a r s  a g o  w e  h a d  a g u y  t r y  a n d  t a k e  a C a t  u p  t h e  S a l c h a  

River. T h e  S a l c h a  h a s  a n i c e  r u n  o f  K i n g  S a l m o n ,  t h a t  

are h e a v i l y  u t i l i z e d  by the s p o r t  f i s h e r m e n  in F a i r b a n k s .  

W e l l  t o  m a k e  a lo n g  s t o r y  s h o r t ,  t h e  C a t  b r o k e  t h r o u g h .

It took a c o u p l e  of w e e k s  to g e t  t h a t  C a t  out. T h i s  t i m e  

w e  w e r e  luc k y ,  b u t  whc if h e  h a d  b e e n  d r a g g i n g  a t r a i l e r  

of  d i e s e l .  T h i s  a c c i d e n t  w o u l d  h a v e  h a d  s e r i o u s  i m p a c t s  

on  t h a t  ri v e r .

T h i s  b r i n g s  us  to  a n o t h e r  p r o b l e m .  W h y  are w e  w o r r i e d  

a b o u t  f i s h  a n y w a y .  T h i s  b r i n g s  us to a n o t h e r  i n t e r e s t i n g  

s t a t i s t i c .  T h e  f i s h i n g  indxistry in A l a s k a  d i r e c t l y  emj. loys 

m o r e  p e o p l e  t h a n  a n y  o t h e r  i n d u s t r y .  W e  a l s o  h a v e  m o r e
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f i s h i n g  l i c e n s e s  p e r  c a p i t a  t h a n  a n y  o t h e r  s t a t e .  It 

s e e m s  l i k e  f i s h  a r e  v e r y  i m p o r t a n t  to b o t h  o u r  e c o n o m y  

a n d  o u r  r e c r e a t i o n .  I t  s e e m s  i m p e r a t i v e  t h a t  w e  p r o t e c t  

o u r  f i s h  a n d  to d o  t h a t  w e  m u s t  p r o t e c t  o u r  s t r e a m s .

T h e  H o u s e  R e s o u r c e s  c o m m i t t e e  j u s t  s p e n t  t w o  d a y s  

r e v i e w i n g  t h e  f i s h e r i e s  r e h a b i l i t a t i o n  a n d  e n h a n c e m e n t  

p r o g r a m s  of  A D F & G .  T h e y  w e r e  d i s c u s s i n g  m i l l i o r s  of 

d o l l a r s  t o  r e c r e a t e  f i s h  h a b i t a t s  t h a t  w e r e  d e s t r o y e d  

b e c a u s e  r e g u l a t i o n s  l i k e  this w e r e  n o t  i n  pl a c e .  T o  

p u t  o f f  i m p l e m e n t i n g  t h e s e  re g s  n o w  o n l y  s h i f t s  t h e  b u r d e n  

to  f u t u r e  g e n e r a t i o n s  to r e c r e a t e  the h a b i t a t  w e  d e s t r o y  

in t h e  f u t u r e .

T h e r e  w a s  a l s o  a lot of t a l k  a b o u t  t i m i n g  o f  c o m m e n t s  

a n d  h e a r i n g s  a n d  a b o u t  w h e n  t h e s e  r e g s  w i l l  t a k e  e f f e c t .

It s e e m s  l i k e  i t s  in e v e r y b o d i e s  b e s t  i n t e r e s t  t*' g e t  

t h e s e  r e g s  in p l a c e .  If t h e r e  a r e n ' t  a n y  regs, n o  p e r m i t s  

c a n  b e  i s s u e d  a n d  if n o  p e r m i t s  c a n  be  i s s u e d  w e  w o u l d  

h a v e  m a s s i v e  n o n c o m p l i a n c e .  T h i s  c o u l d  l e a d  to l e g a l  

p r o b l e m s .  I t h i n k  i t ' s  in e v e r y b o d y ' s  b e s t  i n t e r e s t  to 

r e s o l v e  t h i s  p r o b l e m .

S o m e  of  t h e  d i s c u s s i o n  d u r i n g  t h e s e  h e a r i n g s  w o u l d  l e a d  

o n e  to b e l i e v e  t h e  i n d u s t r i e s  h a v e  a r i g h t  to d e s t r o y  t h e s e  

s t r e a m s .  W e l l  I ' d  l i k e  to k n o w  h o w  the r i g h t s  o f  t h e  3 0 , 0 0 0  

p e o p l e  i n v o l v e d  i n  t h e  f i s h i n g  i n d u s t r y ,  the 1 7 2 , 0 0 0  A l a s k a n s  

w h o  o w n  s p o r t  f i s h i n g  l i c e n c e s ,  a n d  the r e c r e a t i o n a l i s t s  

w h o  u s e  th s t r e a m s  a r e  b e i n g  p r o t e c t e d .  T h e  c o n s t i t u t i o n  

g u a r a n t e e s  e q u a l  p r o t e c t i o n ,  w e l l  I ' d  l i k e  to  r ^ e  s o m e  

e q u a l  p r o t e c t i o n  f o r  o t h e r  s t r e a m  u s e r s .

- 3 -



- 4 -

S o  i n  c o n c l u s i o n  I c a l l  on  th i s  c o m m i t t e e  to a l l o w  

F i s h  & G a m e  t o  c o m p l e t e  t h e  p r o c e d u r e s  n e c e s s a r y  t o  i s s u e  

t h e s e  r e gs. T h e  h e a r i n g  o f  the F i s h  B o a r d  g o  f o r w a r d  

a n d  c o m m e n t s  s u b m i t t e d  a n d  t h e  r e g u l a t i o n s  i s s u e d .



j i f a t s  ^ l e g i s l a t u r e

A R L IS S  S T U R G U L E W S K I

jiemrte

(Hmramttcp m t  ^ s m a r t s * .

MEMORANDUM

TO: SENATE RESOURCES COMMITTEE MEMBERS 

FROM: SENATE RESOURCES COMMITTEE STAFF

RE: PROPOSED FISH AND GAME REGULATIONS GOVERNING FISH AND GAME HABITAT 
PROTECTION

DATE: MARCH 25, 1981

During the Senate Resources Committee meeting today, testimony will be received 
from Mr. Richard Logan from the Dept, of Fish and Game, Mr. James Clark representing 
the Alaska Loggers Association and Mr. J.P. Tangen who will represent c >' e Alaska 
Miners Association.

You have received a copy of the proposed regulations. Attached for your information 
is a letter written to Mr. Logan from Jim Clark on the proposed regulations.

The Committee staff has been in contact with numerous groups to ascertain their 
views on these regulations. With some exceptions notably the United Fishermen 
of Alaska, there seems to be general agreement with Mr. Clark's main points.

Mr. Clark makes six main points in his memorandum:

(1) Regulations such as these should be part of a comprehensive set of 
regulations coordinated through one state agency. As a policy matter, 
these regulations should be integrated with the Forest Practices Act 
regulations promulgated by DNR.

(2) These regulations violate the Forest Practices Act.
(3) These regulations go far beyond the authority which the Legislature gave 

the Alaska Dept, of Fish and Game and the Boards of Fish and Game in Title

(A) These regulations are too long and complex.
(5) The Dept, of Fish and Game does not have the personnel to administer these 

intricate regulations.
(6) It is inappropriate for these regulations to be promulgated prior to the 

the time that the regulatory reform regulations are completed.
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Mr. Clark has also compiled a sectional critique which starts on page 6.



O '- C O U N S E L  
r .  M O N A O LC R o b e r t s o n , M o n a g l e . E a s t a u g h  &  B r a d l e y R O B E R T  O  D A K  T R

l e r o y  j. n /  n K r . nR. C. AC BERTS CN lift C S - 'O C D
r. o .  R A v rA u oM
J .  O.  O R A D L E Y  
W I L L I A M  o  R U D D Y
L .  O. J A C O Q S O N  
M i C h a e l  t . T h o m a s  
j a m c s  r .  c l a p k  
P A U L  M. H O r r M A h  
J .  p. t a n o e n
O. E L I Z A B E T H  C U A D R A  
H A R O L D  E .  S  NOV/, J R .
P A M E L A  L. F IN L E Y

A p r o f e s s i o n a l  c o r p o r a t i o n

A t t o r n e y s  a t  L a w  
p o s t  o r n c c  B O X  1211

J U N E A U ,  A L A S K A  0 0 8 0 2 A N C H O R A G E  O F F I C K
B O I  W E S T  r i F T H .  S U I T E  B lO  

A L A S K A  M U T U A L  D A N K  D L D G .
p o s t  orncc pox 070

A N C H O R A G E .  A L A S K A  O O S lO  
P H O N E  10071 2 7 7 -0 0 0 3  

C A i J L C  R O M C A  
T E L E X ;  0 9 0 - 2 0 - 4 8 ©

L .  O.  U E R R T  
C .  R .  R I C H  

C A R L  W.  W I N N E R

M a r c h  24, 1 9 8 1J U X E A U  O F F I C E
2lO T E P R Y  WAY,  2*lT F LC O R  

P O S T  O F F I C E  B O X  1211 
J U N E A U ,  A L A S K A  0 0 0 0 2  
P H 0 N C I 0 0 7 I  5 0 0 - 3 3 4 0  

c a b l e :  r c m e a  
t e l e x :  0 9 9 - 4 5 - 3 7 0

C h i e f  R i c h a r d  L o g a n  
H a b i t a t  P r o t e c t i o n  S e c t i o n  
A l a s k a  D e p a r t m e n t  o f  F i s h  & G a m e  
S u b p o r t  B u i l d i n g  
Juneau, A l a s k a  9 9 8 0 1

D e a r  D i c k :

T h i s  is in b e h a l f  o f  t h e  A l a s k a  L o g g e r s  A s s o c i a t i o n  
(ALA) i n  r e s p o n s e  t o  t h e  p r o p o s e d  r e g u l a t i o n s  g o v e r n i n g  f i s h  
a n d  g a m e  h a b i t a t  p r o t e c t i o n .  W e  a r e  e x t r e m e l y  d i s a p p o i n t e d  
w i t h  t h e  d r a f t  r e g u l a t i o n s .  F o r  y e a r s  w e  h a v e  h a d  a g o o d  
w o r k i n g  r e l a t i o n s h i p  w i t h  you, h a v e  m a i n t a i n e d  h i g h  e n v i r o n­
m e n t a l  s t a n d a r d s  in o u r  i n d u s t r y ,  a n d  h a v e  p r o t e c t e d  o t h e r  
r e s o u r c e s  b y  r e l y i n g  u p o n  t h e  a p p l i c a t i o n  o f  p r o f e s s i o n a l  
m a n a g e m e n t  ( y o u r s ,  o u r s  a n d  o t h e r s )  o f  o n  t h e  ground 
d e c i s i o n s .  Y o u  a r e  n o w  a s s a u l t i n g  t h i s  w o r k i n g  s y s t e m  w i t h  
a c o m p l e t e  t u r n - a b o u t  i n  m a n a g e m e n t  p h i l o s o p h y :  y o u  a r e
s e e k i n g  t o  r e p l a c e  p r o f e s s i o n a l  m a n a g e m e n t  w i t h  a n e w  s y s t e m  
o f  c o m p l e x  a n d  b u r d e n s o m e  p r e s c r i p t i o n s .  W h y ?  W e  f e e l  t h a t  
t h e s e  r e g u l a t i o n s  a s  a p p l i e d  t o  t i m b e r  h a r v e s t i n g  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  A c t  a n d  in  a n y  e v e n t  g o  f a r  b e y o n d  t h e  
a u t h o r i t y  w h i c h  t h e  L e g i s l a t u r e  g a v e  t h e  A l a s k a  D e p a r t m e n t  
o f  F i s h  a n d  G a m e  (ADF&G) a n d  t h e  B o a r d s  o f  F i s h  a n d  G a m e  in  
T i t l e  16.

A s  w e  m e n t i o n e d  t o  y o u  in  o u r  l e t t e r  o f  J a n u a r y  6,
1 9 8 1 ,  i n  r e s p o n s e  t o  t h e  p r e l i m i n a r y  d r a f t ,  it  i s  A L A  p o l i c y  
t h a t  f o r e s t  p r a c t i c e  r e g u l a t i o n s ,  s u c h  a s  these, b e  o n e  
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  c o o r d i n a t e d  t h r o u g h  o n e  
s t a t e  a g e n c y .  T h i s  p r i n c i p l e  w a s  r e c o g n i z e d  i n  t h e  S t a t e  
F o r e s t  P r a c t i c e s  A c t  w h e r e i n  C o a s t a l  Z o n e  M a n a g e m e n t  A c t  
r e g u l a t i o n s  i m p a c t i n g  f o r e s t r y  a n d  t h e  n o n - p o i n t  p o l l u t i o n  

a u t h o r i t y  o f  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
( D E C ) ,  a s  f o u n d  i n  S e c t i o n  2 0 8  o f  t h e  F e d e r a l  W a t e r  
P o l l u t i o n  C o n t r o l  Act, w e r e  i n t e g r a t e d  i n t o  t h e  r u l e m a k i n g  
p r o c e s s  w h i c h  r e s u l t e d  i n  S t a t e  F o r e s t  P r a c t i c e  A c t  resgu-

i
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l a t i o n s .  W e  b e l i e v e  t h a t  as  a p o l i c y  m a t t e r  t h e s e  r e g u l a ­
t i o n s  s h o u l d  a l s o  b e  i n t e g r a t e d  w i t h  t h e  F o r e s t  P r a c t i c e s  
A c t  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  D e p a r t m e n t  of  N a t u r a l  
R e s o u r c e s  ( D N R ). T h i s  w i l l  p r o v i d e  t i m b e r  o p e r a t o r s ,  
r e g u l a t i n g  a g e n c i e s  a n d  t h e  p u b l i c  w i t h  o n l y  o n e  s e t  o f  
r e g u l a t i o n s  r e g a r d i n g  f o r e s t  p r a c t i c e s .  I n  t h i s  w a y ,  t h e  
t i m b e r  o p e r a t o r ,  t h e  r e g u l a t i n g  a g e n c y  a n d  t h e  p u b l i c  w i l l  
k n o w  w h a t  is r e q u i r e d  o f  t h e  o p e r a t o r .  S u c h  i n t e g r a t i o n  c a n  
b e  a c c o m p l i s h e d  e i t h e r  t h r o u g h  c o o p e r a t i o n  w i t h  t h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC), i n  u t i l i z i n g  
t h e  p r o v i s i o n s  o f  S e c t i o n  2 0 8 ( b )  o f  t h e  W a t e r  P o l l u t i o n  
C o n t r o l  A c t  d i s c u s s e d  b e l o w ,  o r  t h r o u g h  a m e n d m e n t s  t o  t h e  
S t a t e  F o r e s t  P r a c t i c e s  A c t  a t t a c h e d  h e r e t o  a s  E x h i b i t  A.

S e c o n d l y ,  t h e s e  r e g u l a t i o n s ,  a s  w r i t t e n ,  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  Act. T h e  F o r e s t  P r a c t i c e s  A c t  a s  
o r i g i n a l l y  p r o p o s e d  b y  t h e  G o v e r n o r  w a s  a p r i o r  a p p r o v a l  
sy s tem, i . e . , D N R  h a d  t o  a p p r o v e  t h e  t i m b e r  h a r v e s t  p l a n  
b e f o r e  o p e r a t i o n s  c o u l d  c o m m e n c e .  T h e  L e g i s l a t u r e  s p e c i ­
f i c a l l y  c h a n g e d  t h i s  t o  a n o t i f i c a t i o n  s y s tem, i . e . , t h e  
o p e r a t o r  m e r e l y  h a d  t o  n o t i f y  D N R  t h a t  it w o u l d  b e g i n  
o p e r a t i o n s  in t h i r t y  days. T h e  l a w  p r o v i d e s  s t a n d a r d s  a n d  
g u i d e l i n e s  w h i c h  a n y o n e  d e s i r i n g  t o  h a r v e s t  t i m b e r  h a s  t o  
o b e y ,  b u t  as stat e d ,  t h e  L e g i s l a t u r e  s p e c i f i c a l l y  r e j e c t e d  

t h e  p e r m i t  a p p r o a c h .

rj n e r e  is n o  w a y  u n d e r  t h e s e  d r a f t  r e g u l a t i o n s  t h a t  
t i m b e r  h a r v e s t i n g  a c t i v i t i e s  c o u l d  b e  u n d e r t a k e n  w i t h o u t  
o b t a i n i n g  a h a b i t a t  p r o t e c t i o n  p e r m i t .  S u c h  a p e r m i t  
r e q u i r e s  A D F & G  a p p r o v a l .  A c c o r d i n g l y ,  b y  c o n v e r t i n g  t h e  
n o t i f i c a t i o n  s y s t e m  i n t o  a p r i o r  a p p r o v a l  s y s t e m ,  t h e  
p r o p o s e d  r e g u l a t i o n s  a r e  c o n t r a r y  t o  t h e  l e t t e r  a n d  s p i r i t  
o f  t h e  F o r e s t  P r a c t i c e s  Act.

T h e  p r i m a r y  a u t h o r i t y  u p o n  w h i c h  A D F & G  is  r e l y i n g  
( n o t w i t h s t a n d i n g  t h e  o v e r l y  e x t e n s i v e  c i t a t i o n  o f  s e c t i o n s  
o f  T i t l e  16 a s  a u t h o r i t y  f o r  t h e  v a r i o u s  r e g u l a t i o n s )  is A S  
1 6 . 0 5 . 8 7 0 ( b )  a n d  (c). T h e s e  s e c t i o n s  c a l l  f o r  a m o d i f i e d  
n o t i f i c a t i o n ,  r a t h e r  t h a n  a p r i o r  a p p r o v a l ,  s y s t e m .  
S u b s e c t i o n  (b) s t a t e s  t h a t  i f  a p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  d e s i r e s  t o  u n d e r t a k e  c e r t a i n  a c t i v i t i e s  w i t h  r e s p e c t  
t o  a “s p e c i f i e d  ri v e r ,  l a k e  o r  s t r e a m " ,  t h e  p e r s o n  r 
g o v e r n m e n t  a g e n c y  " s h a l l  n o t i f y  t h e  C o m m i s s i o n e r  o f  t h i s  
i n t e n t i o n  b e f o r e  t h e  b e g i n n i n g  0 1  t h e  c o n s t r u c t i o n  o r  u s e . "  
( e m p h a s i s  a d d e d ) .  S u b s e c t i o n  (c) p r o v i d e s  t h a t  t h e  
C o m m i s s i o n e r  s h o u l d  a c k n o w l e d g e  r e c e i p t  o f  t h e  n o t i c e  a n d



c a n  r e q u i r e  s u b m i t t a l  o f  f u l l  p l a n s  a n d  s p e c i f i c a t i o n s  a n d  
w r i t t e n  a p p r o v a l  " i f  t h e  C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  s o . "  
I n  o t h e r  w o r d s ,  t h e  s t a t u t o r y  s c h e m e  r e q u i r e s  n o t i c e  i n  t h e  
f i r s t  i n s t a n c e ,  w i t h  t h e  C o m m i s s i o n e r  h a v i n g  a u t h o r i t y  t o  
r e q u i r e  p r i o r  a p p r o v a l  f o r  c e r t a i n  p r o j e c t s .  T h e  s t a t u t e  
c e r t a i n l y  d i d  n o t  c o n t e m p l a t e  t h e  r e q u i r e m e n t  o f  o b t a i n i n g  a 
h a b i t a t  p r o t e c t i o n  p e r m i t  in e v e r y  i n s t a n c e a s  t h e  r e g u l a­
t i o n s  h a v e  d o n e .  I t  s e e m s  t o  u s  t h a t  f u r t h e r  c l a r i f i c a t i o n  
o f  A S  1 6 . 0 5 . 8 7 0 ( c ) ,  s p e c i f y i n g  i n  w h a t  s p e c i f i c  c a s e s  p r i o r  
a p p r o v a l  n e e d s  t o  b e  o b t a i n e d ,  w o u l d  h e l p  c l a r i f y  t h e  
o r i g i n a l  a n d  o b v i o u s  s t a t u t o r y  s c h e m e  w h i c h  t h e  L e g i s l a t u r e  
s o u g h t  t o  i m p l e m e n t .

S i n c e  t h e  l e g i s l a t i v e  i n t e n t  o f  t h e  F o r e s t  
P r a c t i c e s  A c t  c l e a r l y  f a v o r s  a n o t i f i c a t i o n ,  n o t  a p r i o r  
a p p r o v a l  s y s t e m ;  a n d  s i n c e  t h e  F o r e s t  P r a c t i c e s  A c t  c a m e  
a f t e r  A D F & G ' s  T i t l e  16 a u t h o r i t y ;  a n d  s i n c e  t h e  L e g i s l a t u r e  
i s  p r e s u m e d  t o  h a v e  b e e n  a w a r e  o f  T i t l e  15 w h e n  it p a s s e d  
t h e  F o r e s t  P r a c t i c e s  A c t  (and t h u s  is p r e s u m e d  t o  h a v e  
b e l i e v e d  t h a t  t h e  F o r e s t  P r a c t i c e s  A c t  a n d  T i t l e  15 a r e  
c o n s i s t e n t ) ;  a n d  s i n c e  T i t l e  15 as d e s c r i b e d  a b o v e  is i t s e l f  
a m o d i f i e d  n o t i f i c a t i o n  system; i t  f o l l o w s  t h a t  t h e  p r o p o s e d  
r e g u l a t i o n s  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  Act. W e  t h e r e f o r e  
a s k  t h a t  t h e s e  r e g u l a t i o n s  b e  w i t h d r a w n  a n d  r e d o n e  in 
c o o p e r a t i o n  w i t h  D E C  t h r o u g h  D E C ' s  S e c t i o n  2 0 8  a u t h o r i t y  o r  
p u r s u a n t  t o  t h e  a t t a c h e d  l e g i s l a t i o n  w h i c h  w e  a r e  p r o p o s i n g .

A s s u m i n g  f o r  p u r p o s e s  o f  a r g u m e n t  t h a t  t h e  p r o p o s e d  
r e g u l a t i o n s  d o  n o t  v i o l a t e  t h e  F o r e s t  P r a c t i c e ^  Act, t h e y  
c l e a r l y  e x c e e d  A D F & G ' s  a u t h o r i t y  u n d e r  A S  1 6 . 0 5 . 8 7 0  - t h e
o n l y  a r g u a b l e  a u t h o r i t y  A D F & G  h a s  w i t h  r e s p e c t  t o  n o n - p o i n t  
p o l l u t i o n  u n d e r  T i t l e  16. A S  1 6 . 0 5 . 8 7 0 ( b )  o n l y  r e q u i r e s  
n o t i c e  w i t h  r e s p e c t  to a c t i o n s  in "a s p e c i f i e d  r i v e r ,  l a k e  
o r  s t r e a m . "  ( e m p h a s i s  a d d e d ) .  Thus, t h e  a u t h o r i t y  e x t e n d s  
o n l y  t o  r i v e r s ,  l a k e s ,  o r  s t r e a m s  s p e c i f i e d  u n d e r  A S  
1 6 . 0 5 . 8 7 0 ( a )  t h e  h a b i t a t  r e g u l a t i o n s  p u r p o r t  t o  a l s o  e x t e n d  
t h i s  a u t h o r i t y  t o  u n s p e c i f i e d  t r i b u t a r i e s  o f  a s p e c i f i e d  

s t r e a m  (5 A A C  9 5 . 9 7 0 ) .

F u r t h e r m o r e ,  t h e  r e g u l a t i o n s  p u r p o r t  t o  c o n t r o l  
a c t i v i t i e s  u p o n  t h e  b a n k s  o f  r i v e r s ,  l a k e s  a n d  s t r e a m s  a s  
w e l l  as l a n d  b a s e d  a c t i v i t i e s  b e y o n d  t h e m .  A S  1 6 . 0 5 . 8 7 0 ( b )  
o n l y  r e q u i r e s  n o t i c e  t o  A D F & G  w h e r e  o n e  " d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t ,  or  use, d i v e r t ,  o b s t r u c t ,  
p o l l u t e  o r  c h a n g e  t h e  n a t u r a l  f l o w  or b e d  o f  a s p e c i f i e d  
r iver, lake, a n d  s t r e a m .  T h e r e  is no  a u t h o r i t y  i n  A D F & G
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u n d e r  t h i s  s e c t i o n  t o  r e g u l a t e  t h e  " d e s i r e "  t o  use, d i v e r t ,  
o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  b e y o n d  t h e  " n a t u r a l  f l o w  o r  
b e d "  o f  a s p e c i f i e d  river, l a k e  o r  s t r e a m .  T h e  L e g i s l a t u r e  
s i m p l y  d i d  n o t  p r o v i d e  f o r  A D F & G  t o  r e g u l a t e  t h e  b a n k s  o r  
l a n d  b a s e d  a c t i v i t i e s  b e y o n d  them. T h e s e  r e g u l a t i o n s  a r e  
t h e r e f o r e  u l t r a  v i r e s  t o  t h e  e x t e n t  t h e y  s e e k  t o  r e g u l a t e  
s u c h  a c t i v i t y .

A u t h o r i t y  d o e s  e x i s t  f o r  t h e  S t a t e  t o  r e g u l a t e  n o n­
p o i n t  p o l l u t i o n  o f  s t r e a m s .  i t  i s  f o u n d  in  S e c t i o n  

2 0 8 ( b ) ( 2 ) ( F )  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  
w h i c h  is a d m i n i s t e r e d  b y  DEC. W e  h a v e  n o  p h i l o s o p h i c  
p r o b l e m  w i t h  A D F & G  s e e k i n g  t o  p r o t e c t  s t r e a m s  b y  p r o t e c t '  
b a n k s  a n d  l a n d  b a s e d  a c t i v i t i e s  b e y o n d  t h e  b a n k s .  <. 
o b j e c t i v e  is t o  c a u s e  t h e  s t a t e  a g e n c i e s  c o n c e r n e d  a b o u t  
f o r e s t  p r a c t i c e s  t o  c o o r d i n a t e  f o r e s t  m a n a g e m e n t  t h r o u g h  o n e  
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s .  If A D F & G  w i l l  c o o p e r a t e  
w i t h  D E C  a n d  e x e r c i s e  i t s  r e g u l a t o r y  a c t i o n s  t h r o u g h  S e c t i o n  
208, t h e r e  w i l l  b e  o n l y  o n e  s e t  o f  c o m p r e h e n s i v e  r e g u l a t i o n s  
b e c a u ^ u  D E C  h a s  c o o r d i n a t e d  its S e c t i o n  2 0 8  a u t h o r i t y  w i t h  
D N R  t h r o u g h  a M e m o r a n d u m  o f  U n d e r s t a n d .’ng.

It is a l s o  c l e a r  t o  us  t h a t  t h e  B o a r d s  o f  F i s h  & 
G a m e  s h o u l d  n o t  h a v e  a u t h o r i t y  t o  p r o m u l g a t e  h a b i t a t  r e g u­
la t i o n s .  T h e  b o a r d s  l a c k  t h e  e x p e r t i s e  t o  w r i t e  r e g u l a t i o n s  
c o n c e r n i n g  f o r e s t  h a b i t a t .  A c c o r d i n g l y ,  w e  w i l l  b e  s e e k i n g  
t o  d e l e t e  w h a t e v e r  a u t h o r i t y  t h e y  m a y  h a v e  u n d e r  A S  
1 5 . 0 5 . 2 5 1 ( a ) ( 7 )  t o  w r i t e  r e g u l a t i o n s  r e g a r d i n g  h a b i t a t .

F u r t h e r m o r e ,  t h e  B o a r d s '  s t a t u t o r y  a u t h o r i t y  s i m p l y  
d o e s  n o t  e x t e n d  t o  m a k i n g  r e g u l a t i o n s  of. t h e  t y p e  p r o m u l ­
g a t e d  h e r e .  W h e r e a s  t h e  Cc u n i s s i o n e r  o f  A D F & G  is g i v e n  
a u t h o r i t y  t o  r e q u i r e  w r i t t e n  a p p r o v a l  o f  p l a n s  a n d  s p e c i f i­
ca t i o n s ,  t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  F i s h e r i e s  i n  A S  
1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  a n d  t h e  B o a r d  o f  G a m e  in A S  1 5 . 0 5 . 2 5 5 ( a ) ( 7 )  
i s  l i m i t e d  t o  r e g u l a t i o n s  "f o r  e n g a g i n g  i n  ... w a t e r s h e d  a n d  
h a b i t a t  i m p r o v e m e n t " .  N o t i c e  t h a t  t h i s  is n o t  w a t e r s h e d  a n d  
h a b i t a t  p r o t e c t i o n , b u t  r a t h e r  w a t e r s h e d  a n d  h a b i t a t  
i m p r o v e m e n t . T h u s ,  w h a t  v lis s e c t i o n  c o n t e m p l a t e s  a r e  
r e g u l a t i o n s  l e a d i n g  t o  w a t e r s h e d  a n d  h a b i t a t  e n h a n c e m e n t  

p r o g r a m s .  G i v e n  t h e  v a s t  d i f f e r e n c e  in t h e  a u t h o r i t y  
a f f o r d e d  t h e  C o m m i s s i o n e r  in A S  1 6 . 0 5 . 8 7 0 ( b )  a n d  t h e  v e r y  
l i m i t e d  t y > e  o f  a u t h o r i t y  g i v e n  t o  t h e  B o a r d s  o f  F i s h  a n d  
G a m e  i n  A S  jl6 .05 .251 (a) (7 ) a n d  255 (a)(7), it  i s  c l e a r  t h a t  
t h e y  l a c k  a u t h o r i t y  t o  p a r t i c i p a t e  in t h e  p r o m u l a g a t i o n  o f  
t h e s e  h a b i t a t  r e g u l a t i o n s .
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W e  h a v e  r a i s e d  a s e r i e s  o f  l e g a l  o b j e c t i o n s  t o  t h e  
r e g u l a t i o n s .  W e  h o p e  t h a t  y o u  w i l l  s u b m i t  t h e s e  i s s u e s  t o  
t h e  D e p a r t m e n t  o f  L a w  f o r  i t s  c o n s i d e r a t i o n .

Third, t h e s e  r e g u l a t i o n s  a r e  t o o  l o n g  a n d  complex,. 
W h e n  i t  is c o n s i d e r e d  t h a t  t h e  t i m b e r  o p e r a t o r  m u s t  a l s o  
c o m p l y  w i t h  D N R ' s  f o r e s t  p r a c t i c e  r e g u l a t i o n s  ( w h i c h  
i n c o r p o r a t e  D E C ' s  b e s t  m a n a g e m e n t  p r a c t i c e s ) ,  it w i l l  b e  
m o s t  d i f f i c u l t  t o  m e e t  t h e  d e t a i l e d ,  c o o k b o o k - t y p e  p r e ­
s c r i p t i o n s  s e t  f o r t h  i n  t h e s e  r e g u l a t i o n s .  T h u r ,  t h e  
c o m p l e x i t y  o f  t h e  r e g u l a t i o n s  i n  c o n j u n c t i o n  w i t h  o t h e r  
r e g u l a t i o n s  w i l l  b e  c o n f u s i n g  t o  b o t h  o p e r a t o r  a n d  r e g u l a t o r  
a 1 i k  e .

W h a t  is n e e d e J is a w r i t t e n  d e s c r i p t i o n  o f  t h e  
s y s t e m  u n d e r  w h i c h  w e  h a v e  b e e n  o p e r a t i n g .  F i e l d  b i o l o g i s t s  
h a v e  b e e n  u s i n g  t h e i r  p r o f e s s i o n a l  d i s c r e t i o n  t o  i n s u r e  
s t r e a m  p r o t e c t i o n .  * W e  s u b m i t  t h a t  t h e  d e t a i l e d  p r e s c r i p ­
t i o n s  w h i c h  c o m p r i s e  t h e s e  r e g u l a t i o n s ,  p a r t i c u l a r l y  
S e c t i o n s  190 t h r o u g h  260, w i l l  h i n d e r  A D F & C ' s  p r o f e s s i o n a l  
b i o l o g i s t s  as  t h e y  s e e k  t o  d e a l  w i t h  s i t e  s p e c i f i c  p r o b l e m s .  
It w o u l d  b e  s i m p l e r  a n d  w i s e r  co s e t  f o r t h  g o a l s  i n  t h e  
f o r e s t  p r a c t i c e  r e g u l a t i o n s  a n d  a l l o w  t i m b e r  o p e r a t o r s  a n d  
b i o l o g i s t s  t o  f i n d  w a y s  t o  mee-t t h o s e  g o a l s  o n  t h e  g r o u n d .  
T h i s  is t h e  p e r m i t  b y  r e g u l a t i o n  t e c h n i q u e  w h i c h  w e  h a v e  
d i s c u s s e d  w i t h  y o u  o r a l l y .

F o u r t h ,  A D F & G  d o e s  n o t  n o w  h a v e  t h e  p e r s o n n e l  t o  

a d m i n i s t e r  t h e s e  i n t r i c a t e  r e g u l a t i o n s .  H o w  m a n y  a d d i t i o n a l  
p o s i t i o n s  w i l l  b e  n e e d e d  t o  a d m i n i s t e r  a n d  i n t e r p r e t  t h e m  o n  
t h e  g r o u n d ?  H o w  m a n y  p e o p l e  w i l l  b e  n e e d e d  t o  d e a l  w i t h  t h e  
a d m i n i s t r a t i v e  a p p e a l s  a n d  l i t i g a t i o n  w h i c h  a r e  l i k e l y  t o  
f o l l o w  i n  t h e  w a k e  o f  t h i s  m o s t  c o m p l i c a t e d  s e t  o f  
r e g u l a t i o n s ?

F i f t h .  P l e a s e  b e  a d v i s e d  o f  o u r  m o s t  s t r e n u o u s  
o b j e c t i o n  t o  S e c t i o n  260, w h i c h  i n  e f f e c t  c a l l s  f o r  b u f f e r  
s t r i p s  o n  a l l  s t r e a m s .  T h i s  is e n v i r o n m e n t a l l y  i n d e f e n s i b l e  
a n d  w i l l  p l a c e  a n  i n c r e d i b l e  b u r d e n  o n  t i m b e r  h a r v e s t  
o p e r a t i o n s .  I t s  i m p a c t  o n  t h e  p o t e n t i a l  y i e l d  o f  t h e  
T o n g a s s  N a t i o n a l  F o r e s t  a n d  s t a t e  a n d  p r i v a t e  f o r e s t  is 
i n c a l c u l a b l e  g i v e n  t h e  i n t e r m e s h  o f  s t r e a m s  o n  t h e  b e s t  
t i m b e r  g r o w i n g  l a n d s .  W e  b e l i e v e  i t  is s a f e  t o  s a y  t h a t  
A D F & G  h a s  n o  n o t i o n  w h a t s o e v e r  o f  t h e  a d v e r s e  j o b  i m p a c t  o f  
t h i s  p a r t i c u l a r  s e c t i o n .



S i x t h .  W e  b e l i e v e  it i n a p p r o p r i a t e  f o r  t h e s e  

r e g u l a t i o n s  t o  b e  p r o m u l g a t e d  p r i o r  t o  t h e  t i m e  t h a t  t h e  
r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  c o m p l e t e d .  T h e  r e g u l a t o r y  
r e f o r m  r e g u l a t i o n s  ( w h i c h  a r e  p r e s e n t l y  in d r a f t  a n d  u p o n  
w h i c h  p u b l i c  c o m m e n t  is s t i l l  b e i n g  r e c e i v e d )  a r e  t h e  
u m b r e l l a  r e g u l a t i o n s  u n d e r  w h i c h  t h e  h a b i t a t  rcegula t i o n s  
w i l l  b e  i n c l u d e d .  T o  a t t e m p t  t o  d r a f t  t h e s e  s u b o r d i n a t e  
r e g u l a t i o n s  b e f o r e  t h e  u m b r e l l a • r e g u l a t i o n s  a r e  c o m p l e t e d  
w i l l  s i m p l y  m e a n  t h a t  A D F & G  w i l l  h a v e  t o  g o  b a c k  l a t e r  a n d  
a m e n d  t h e s e  r e g u l a t i o n s  t o  c o n f o r m  t o  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s .  T o  m a k e  t h e  p r o c e s s  w o r k  i n  a n  o r d e r l y  m a n n e r ,  
v a  r e c o m m e n d  t h a t  y o u  s u s p e n d  t h i s  r u l e m a k i n g  p r o c e s s  u n t i l  
s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  
c o m p l e t e d .

W e  h a v e  t h e  f o l l o w i n g  s p e c i f i c  c o m m e n t s  r e g a r d i n g  
t h e  v a r i o u s  s e c t i o n s  o f  t h e  p r o p o s e d  r e g u l a t i o n s :

1. 5 A A C  9 5 . 0 0 1 .  F i n d i n g s .

A. S u b s e c t i o n  (b) s t a t e s  t h a t  t h e  L e g i s l a t u r e  h a s  
s e t  a s i d e  " v a r i o u s  l a n d  a n d  w a t e r  a r e a s  o f  t h e  S t a t e "  w h e r e  
f i s h  a n d  g a m e  is e n t i t l e d  t o  a h i g h e r  d e g r e e  o f  p r o t e c t i o n  
t h a n  a f f o r d e d  o t h e r  a r e a s .  T h e  n e x t  s e n t e n c e  s t a t e s  t h a t  
a m o n g  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  a r e  " s p e c i f i e d  f i s h  
s t r e a m s . "  A S  1 6 . 0 5 . 3 7 0 ( a )  p r o v i d e s  f o r  s p e c i f i c a t i o n  b y  t h e  
C o m m i s s i o n e r  o f  A D F & G  o f  "the v a r i o u s  r i v e r s ,  l a k e s  a n d  
s t r e a m s - o r  p a r t s  o f  t h e m  t h a t  a r e  i m p o r t a n t  f o r  t h e  s p a w n i n g  
o r  m i g r a t i o n  o f  a n a d r o m o u s  f i s h . "  T h u s ,  it i s  i n c o r r e c t  t o  
s a y  t h a t  s p e c i f i e d  s t r e a m s  a r e  l e g i s l a t i v e l y  d e s i g n a t e d :  t h e  
L e g i s l a t u r e  h a s  s e t  u p  a m e c h a n i s m  b y  w h i c h  t h e  C o m m i s s i o n e r  
m a y  d e s i g n a t e  s t r e a m s .

M o r e  i m p o r t a n t ,  t h e  a u t h o r i t y  w i t h  r e s p e c t  t o  
s p e c i f i e d  s t r e a m s  i s  l i m i t e d  i n  A S  1 6 . 0 5 . 8 7 0 ( b )  t o  
a c t i v i t i e s  w i t h i n  t h e  " n a t u r a l  f l o w  o r  b e d "  o f  a s p e c i f i e d  
ri v e r ,  l a k e  or  s t r e a m .  A c c o r d i n g l y ,  t h e  f i n d i n g s  a r e  
i n c o r r e c t  i n  s t a t i n g  t h a t  t h e  L e g i s l a t u r e  h a s  s e t  a s i d e  l a n d  
a r e a s  b y  p r o v i d i n g  f o r  t h e  s p e c i f i c a t i o n  o f  f i s h  s t r e a m s .  
T h e r e f o r e ,  w e  c h a l l e n g e  e v e r y  a t t e m p t  in  t h e  h a b i t a t  r e g u l a ­
t i o n s  t o  p r e s c r i b e  A D F & G  m a n a g e m e n t  o f  b A n k s  a n d  l a n d  b a s e d  
a c t i v i t i e s  b e y o n d  t h e  b a n k s  w h e t h e r  o r  n o t  w e  h a v e  m a d e  
s p e c i f i c  r e f e r e n c e  t o  t h e  S e c t i o n s  in  w h i c h  t h e  p r e s c r i p ­
t i o n s  a p p e a r .



f

C h i e f  R i c h a r d  L o g a n
M a r c h  24, 1991
Page Seven

B. W e  c h a l l e n g e  t h e  s t a t e m e n t  o f  s u b s e c t i o n  (f) o f  
. 0 0 1  t h a t  "the s u s c e p t i b i l i t y  o f  f i s h  a n d  g a m e  t o  d a m a g e  
r e q u i r e s  t h e  p r o m u l g a t i o n  o f  u n i f o r m  s t a n d a r d s . "  T h e  v e r y  
n e x t  s e n t e n c e  s t a t e s  t h a t  " b e c a u s e  o f  t h e  w i d e  v a r i a t i o n  i n  
h a b i t a t s ,  t h e r e  m u s t  b e  a m e a n s  f o r  a c c o m m o d a t i n g  u n i q u e  
i n d i v i d u a l  c i r c u m s t a n c e s . "  W e  a g r e e  w i t h  t h e  l a t t e r  
s e n t e n c e  a n d  d i s a g r e e  w i t h  t h e  f o r m e r .  W h a t  s h o u l d  b e  
m a i n t a i n e d  is m a x i m u m  fie i b i l i t y  f o r  A D F & G  p r o f e s s i o n a l s  t o  
d e t e r m i n e  w h a t  is n e e d e d  o n  the g r o u n d .

E v e n  t h o u g h  A D F & G  d o e s  n o t  h a v e  t h e  a u t u o r i t y  t o  
r e q u i r e  a n y t h i n g  o n  t h e  b a n k s  o r  s u r r o u n d i n g  r i p a r i a n  l a n d ,  
w e  i n  t h e  t i m b e r  i n d u s t r y  h a v e  a l w a y s  r e a c h e d  a g r e e m e n t  w i t h  
A D F & G  w i t h  r e s p e c t  t o  a c t i v i t i e s  in t h e s e  a r e a s .  T h i s  
c l e a r l y  s h o w s  t h a t  t h e r e  is n o  n e e d  f o r  u n i f o r m  p r o c e d u r e s  -• 
w e  h a v e  b e e n  w o r k i n g  w i t h  t h e  f i s h  a n d  g a m e  m a n a g e r s  o n  
b a n k s  a n d  r : p a r i a n  l a n d s  w i t h o u t  a n y  r e q u i r e m e n t  t h a t  w e  d o  
s o  f o r  a l o n g  time. W h a t  is n e e d e d  is p r o f e s s i o n a l l y  d e t e r ­
m i n e d  s i t e  s p e c i f i c  d e t e r m i n a t i o n s  o f  h o w  o p e r a t i o n s  c o u l d  
b e s t  t a k e  p l a c e  w i t h  m i n i m u m  i m p a c t  o n  t h e  s u r r o u n d i n g  
e n v i r o n m e n t .  A c c o r d i n g l y ,  w e  r e c o m m e n d  s t r i k i n g  t h e  f i r s t  
s e n t e n c e  o f  s u b s e c t i o n  (f).

C. W e  d i s a g r e e  e n t i r e l y  w i t h  t h e  l a s t  s e n t e n c e  o f  
s u b s e c t i o n  (g) o f  .001 w h i c h  m a k e s  t h e  O r w e l l i a n  s t a t e m e n t  
t h a t  a p e r m i t  s y s t e m  is besi r'or p r o v i d i n g  f l e x i b i l i t y .  A s  
s t a t e d ,  w i t h o u t  a D F & G  h a v i n g  a n y  a u t h o r i t y  w h a t s o e v e r ,  w e  
h a v e  w o r k e d  w i t h  t h e  d e p a r t m e n t  to p r o t e c t  s i t e  s p e c i f i c  
e n v i r o n m e n t s  as r e q u e s t e d  b y  A D F & G  b i o l o g i s t s .  It is m y
u n d e r s t a n d i n g  t h a t  y o u r  d e p a r t m e n t  t h i n k s  t h a t  w e  h a v e  d o n e  
a g o o d  j o b  in  p r o t e c t i n g  t h e  e n v i r o n m e n t .  A c c o r d i n g l y ,  t h i s  
b e l i e s  t h e  s t a t e m e n t  t h a t  a p e r m i t  s y s t e m  is n e e d e d  a t  a l l .  
It b o g g l e s  t h e  m i n d  t o  r e a d  t h a t  a p e r m i t  s y s t e m  w o u l d
p r o v i d e  f l e x i b i l i t y .  T h e  l o n g  a n d  c o m p l i c a t e d  r e g u l a t i o n s  
s e t  f o r t h  in  t h i s  s_uapter m a k e  i t  c l e a r  t h a t  t h a t  is n o t  t h e  
c a s e .  T h e s e  r e g u l a t i o n s  w i l l  m a k e  i t  i m p o s s i b l e  f o r  
o p e r a t o r s  a n d  b i o l o g i s t s  t o  k n o w  w h a t  t o  do. W e  s u b m i t  t h a t  
t h e s e  r e g u l a t i o n s  w i l l  t h e ^ f  o r e  h a r m ,  n o t  h e l p ,  t h e
e n v i r o n m e n t .

D. S u b s e c t i o n  (h) is a h i v e  o f  i n c o n s i s t e n c i e s .  
O n  t h e  o n e  h a n d ,  t h e  f i r s t  s e n t e n c e  t a l k s  a b o u t  m i n o r  
i m p a c t s  a n d  t h e  s e c o n d  s e n t e n c e  t a l k s  a b o u t  g e n e r a l  p e r m i t s  
t o  a c c o m m o d a t e  a n d  m i n o r  i m p a c t s .  O n  t h e  o t h e r  h a n d ,  t h e  
t h i r d  s e n t e n c e  s e e m s  t o  t a k e  t h e  o p p o r t u n i t y  to  o b t a i n
g e n e r a l  p e r m i t s  b y  c a l l i n g  f o r  i n d i v i d u a l  p e r m i t s  o n  a c a s e -  
b y - c a s e  b a s i s .  W e  r e c o m m e n d  t h e  d e l e t i o n  o f  s u b s e c t i o n  (h) 

e n t i r e l y .
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2. 5 A A C  9 5 . 0 0 2 .  P u r p o s e s .

A. W e  o b j e c t  t o  t h e  u s e  o f  t h e  p h r a s e  " l a n d  a n d  
w a t e r  u s e "  a s  f o u n d  i n  s u b s e c t i o n s  1 a n d  2. A s  p r e v i o u s l y  
stated, A D F & G  d o e s  n o t  h a v e  s u c h  e x t e n s i v e  a u t h o r i t y .

B. S u b s e c t i o n  2(A) s a y s  t h a t  t h e  r e g u l a t i o n s  m u s t  
p r o v i d e  for " u n o b s t r u c t e d  p a s s a g e  o f  fish". U s e  o f  a b s o l u t e  
w o r d s  l i k e  " u n o b s t r u c t e d "  a r e  u n w i s e ,  s i n c e  t h e o r e t i c a l l y  
a n y t h i n g  c o u l d  b e  c o n s i d e r e d  a n  o b s t r u c t i o n .  T h e  w o r d  

s h o u l d  b e  d e l e t e d .

C. S u b s e c t i o n s  2(B) a n d  (D) s t a t e  t h a t  t h e r e  
s h o u l d  b e  u n i f o r m  s t a n d a r d s  d e a l i n g  w i t h  c e r t a i n  l a n d - b a s e d  
a c t i v i t i e s .  Ag a i n ,  A D F & G  d o e s  n o t  h a v e  a u t h o r i t y  t o  m a k e  
r e g u l a t i o n s  i n  t h i s  r e g a r d .

3. 5 A A C  9 5 . 0 2 0 .  A c t i v i t i e s  i n  S t r e a m s  a n d  R i v e r s  

F r e q u e n t e d  b y  Fish.

A. T h i s  s u b s e c t i o n  a n d  .030 r e q u i r e  p l a n s  t o  b e  
a p p r o v e d  b y  t h e  d e p a r t m e n t  i f  c e r t a i n  l i s t e d  a c t i v i t i e s  a r e  

u n d e r t a k e n .  It is a m e c h a n i c a l  s y s t e m :  t h e  s o l e  i s s u e  b e i n g  
w h e t h e r  o r  n o t  t h e  p r o p o s e d  a c t i v i t y  is c o v e r e d  in t h e  l i s t s  
o f  a c t i v i t i e s  s e t  f o r t h  i n  t h e  s u b s e c t i o n s .

In fact, A S  1 5 . 0 5 . 3 7 0 ( c )  s t a t e s  t h a t  " [ l ] f  t h e  
C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  so, h e  s h a l l  in t h e  l e t t e r  o f  
a c k n o w l e d g e m e n t ,  r e q u i r e  th 2 p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
t o  s u b m i t  t o  h i m  f u l l  p i o u s  a n d  s p e c i f i c a t i o n s  o f  t h e  
p r o p o s e d  c o n s t r u c t i o n  o r  w o r k  ... ." A c c o r d i n g l y ,  i t  is
’ .a p p r o p r i a t e  t o  u s e  a m e c h a n i c a l  s y s tem. T h e  r e g u l a t i o n s  
s h o u l d  c o n t a i n  a s e c t i o n  d e s c r i b i n g  u n d e r  w h a t  c i r c u m s t a n c e s  
t h e  c o m m i s s i o n e r  w i l l  " d e t e r m i n e "  t h a t  t h e  p l a n s  a n d  s p e c i­
f i c a t i o n s  f o r  t h e  a c t i v i t i e s  l i s t e d  i n  t h i s  s u b s e c t i o n  a n d  
s u b s e c t i o n  .030 a r e  n e e d e d .  It is all r i g h t  t o  h a v e  a 
m e c h a n i c a l  s y s t e m  t o  d e s c r i b e  w h a t  a c t i v i t i e s  w i l l  t r i g g e r  
t h e  n o t i c j r e q u i r e m e n t .  H o w e v e r ,  t h e s e  r e g u l a t i o n s  a r e  
i n s u f f i c i e n t  a n d  i l l e g a l  t o  t h e  e x t e n t  t h e y  s e e k  t o  m a k e  
m e c h a n i c a l  a s i t u a t i o n  i n  w h i c h  t h e  l a w  r e q u i r e s  t h e  

c o m m i s s i o n e r  t o  e x e r c i s e  h i s  d i s c r e t i o n .

B. T h i s  s e c t i o n  p r o v i d e s  t h a t  c e r t a i n  a ctivi^irss 
i n  s t r e a m s  o r  r i v e r s  " f r e q u e n t e d  b y  f i s h "  c a n n o t  t a k e  p l a c e  
w i t h o u  p l a n  a p p r o v a l .  In 5 A A C  9 5 . 9 9 0 ( 8 ) ,  " f r e q u e n t e d  b y  
f i s h "  is d e f i n e d  t o  m e a n  "at a n y  t i m e  i n  t h e  d e t e r m i n a t i o n
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o f  t h e  d e p a r t m e n t ,  c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  f i s h . "  
A  s t r e a m  m u s t  b e  s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) ,  i n  o r d e r  
f o r  it t o  b e  s u b j e c t  t o  A S  1 6 . 0 5 . 8 7 0 ( b )  a n d  t h u s  s u b j e c t ,  t o  
t h e s e  r e g u l a t i o n s .  It is o u r  r e c o m m e n d a t i o n ,  t h e r e f o r e ,  
t h a t  t h e  t e r m  " f r e q u e n t e d  b y  fish" b e  s t r i c k e n  a n d  t h a t  t h e  
w o r d s  " s p e c i f i e d "  b e  p l a c e d  i n  f r o n t  o f  t h e  w o r d  " s t r e a m  o r  
r i v e r "  i n  t h e  t h i r d  l i n e  o f  t h i s  s e c t i o n .

C. T h i s  s e c t i o n  a l s o  s t a t e s  t h a t  a c t i v i t i e s  c a n n o t  
t a k e  p l a c e  i n  " p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d  
b y  t h e  m e a n  a n n u a l  f l o o d . "  A g a i n ,  t h e  D e p a r t m e n t  d o e s  n o t  
h a v e  a u t h o r i t y  u n d e r  t h e  c i t e d  s t a t u t e s  t o  c o n t r o l  l a n d  
b a s e d  a c t i v i t y .

E v e n  i f  t h e r e  w e r e  s u c h  a u t h o r i t y ,  h o w  is a t i m b e r  

o p e r a t o r  o n  t h e  g r o u n d  t o  d e t e r m i n e  w h a t  p o r t i o n  o f  t h e  
f l o o d  p l a i n  is c o v e r e d  b y  t h e  m e a n  a n n u a l  f l o c d ?  V i e w e d  
f r o m  t h i s  p e r s p e c t i v e ,  t h e  r e g u l a t i o n  s i m p l y  is i m p r a c t i c a l .

D. S u b p a r a g r a p h  2 o f  9 5 . 0 2 0  s t a t e s  t h a t  p l a n s  n e e d  
t o  b e  s u b m i t t e d  in o r d e r  t o  b u i l d  c e r t a i n  c r o s s  c h a n n e l  
s t r u c t u r e s .  We  s u b m i t  t h a t  a C o r p s  o f  E n g i n e e r s  p e r m i t  
w o u l d  b e  n e e d e d  f o r  a n y  o f  t h e s e  s t r u c t u r e s  i n  n a v i g a b l e  
w a t e r s .  A D F & G  w o u l d  h a v e  a r i g h t  t o  c o m m e n t  u p o n  t h e  
p r o p o s e d  p l a n s  w i t h i n  t h e  C o r p s  o f  E n g i n e e r s  p e r m i t t i n g  
p r o c e s s  a n d  c o u l d  c e r t a i n l y  d i s a p p r o v e  t h e m  i f  t h e y  w e r e  
u n s a t i s f a c t o r y .  W h a t  t h o u g h t  h a s  b e e n  g i v e n  t o  c o o r d i n a t i n g  
t h e  n e e d  for C o r p s  p e r m i t s  w i t h  t h e s e  r e q u i r e m e n t s  i n  o r d e r  
t o  e l i m i n a t e  d u p l i c a t i o n ?  T h i s  i s s u e  w o u l d  b e  e a s i e r  t o  
a d d r e s s  if c o n s i d e r a t i o n  af t h e  d r a f t  ; ,r t h e s e  r e g u l a t i o n s  
w e r e  h e l d  o f f  u n t i l  s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s  w e r e  p r o m u l g a t e d .

4. 5 A A C  9 5 . 0 3 0 .  A c t i v i t i e s  in o r  A f f e c t i n g  A n a d r o m o u s
F i s h  S t r e a m s .

A. T h i s  - e c t i o n  p r e c l u d e s  c e r t a i n  a c t i v i t i e s  f r o m  
t a k i n g  p l a c e  w i t h o u t  a p e r m i t  " i n  w a t e r  s p e c i f i e d  a s  
i m p o r t a n t  t o  a n a d r o m o u s  f i s h . "  D o e s  t h i s  m e a n  w a t e r s  
s p e c i f i e d  in a c c o r d a n c e  w i t h  A S  1 6 . 0 5 . 9 7 0 ( a ) ?  W e  w o u l d  

s u b m i t  t h a t  t h e  o n l y  l e g a l  w a y  t o  b r i n g  w a t e r s  w i t h i n  t h e  
r e g u l a t i o n s  i s  t o  s p e c i f y  t h e m  a s  r e q u i r e d  b y  A S

16.‘0 5 . 8 7 0 ( a )  .

F u r t h e r m o r e ,  t o  d o  o t h e r w i s e  w o u l d  l e a v e  it  t o  t h e  
t i m b e r  o p e r a t o r  t o  d e t e r m i n e  w h a t  s t r e a m s  a r e  i m p o r t a n t  t o
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a n a d r o m o u s  f i s n  a n d  w h i c h  a r e  not. T h e r e  is n o  w a y  t h a t  
t h i s  b u r d e n  s h o u l d  o r  c a n  l e g a l l y  b e  s h i f t e d  t o  t h e  t i m b e r  
o p e r a t o r  i n a s m u c h  as  h e  o r  s h e  d o e s  n o t  h a v e  t h e  e x p e r t i s e  
t o  m a k e  t h i s  d e t e r m i n a t i o n  a s  A S  1 6 . 0 5 . 8 7 0 ( b )  o n l y  
a u t h o r i z e s  r e g u l a t i o n  o f  s p e c i f i e d  s t r e a m s .

B. T h i j  s e c t i o n  i n c l u d e s  t r i b u t a r i e s  o f  a n a d r o m o u s  
f i s h  s t r e a m s  w i t h i n  t h e  d e f i n i t i o n  o f  w a t e r s  i m p o r t a n t  t o  
a n a d r o m o u s  fish. T h e r e  i s  n o  a u t h o r i t y  w h a t s o e v e r  i n  T i t l e  
16 t o  r e q u i r e  a t i m b e r  o p e r a t o r  t o  g u e s s  w h i c h  s t r e a m s  a r e  
t r i b u t a r y  t o  a n  a n a d r o m o u s  f i s h  s t r e a m .  U n d e r  A S  
1 6 . 0 5 . 8 7 0 ( a ) ,  A D F & G  h a s  t h e  r i g h t  t o  s p e c i f y  t r i b u t a r i e s  as  
w a t e r s  i m p o r t a n t  f o r  t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  
fish. S u c h  d e s i g n a t i o n  c a u s e s  t r i b u t a r i e s  t o  b e c o m e  s p e c i­
f i e d  s t r e a m s  a n d  t hus, s u b j e c t  t o  y o u r  r e g u l a t o r y  a u t h o r i t y .  
A n y t h i n g  s h o r t  o f  s p e c i f i c a t i o n  a s  p r o v i d e d  i n  A S  
1 6 . 0 5 . 8 7 0  (a) w o u l d  f a i l  t o  m a k e  t h a t  s t r e a m  s u b j e c t  t o  t h e s e  
r e g u l a t i o n s .

C. S e c t i o n  9 5 . 0 3 0  p r o v i d e s  t h a t  c e r t a i n  a c t i v i t i e s  
in w a t e r s  i m p o r t a n t  t o  a n a d r o m o u s  f i s h  c a n n o t  t a k e  p l a c e  
w i t h o u t  a p e r m i t  i f  t h o s e  a c t i v i t i e s  " m a y  r e s u l t  in  
p o l l u t i o n  or  a c h a n g e  in t h e  n a t u r a l  f l o w  o r  b e d  o f  t h e  
a n a d r o m o u s  f i s h  s t r e a m . " T h e  a d d i t i o n  o f  t h e  w o r d  "may" 
g o e s  f a r  b e y o n d  t h e  a u t h o r i z a t i o n  o f  t h e  r e g u l a t o r y  p o w e r  
f o u n d  in AS 1 6 . 0 5 . 8 7 0 ( b ) .  T h a t  s e c t i o n  s t a t e s  t h a t  n o t i­
f i c a t i o n  m u s t  b e  g i v e n  if a p e r s o n  " d e s i r e s  t o  p o l l u t e . "  : n 
o t h e r  w o r d s ,  it r e q u i r e s  a m u c h  c l o s e r  n e x u s  b e t w e e n  t h e  

a c t i v i t y  a n d  p o l l u t i o n  t h a n  t h e  w o r d  " m a y "  p r o v i d e s .  U s e  o f  
t h e  w o r d  "may" r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  s p e c u l a t e  as 
t o  w h a t  m a y  o r  m a y  n o t  r e s u l t  f r o m  a p a r t i c u l a r  a c t i v i t y .

U s u a l l y  s u c h  d e t e r m i n a t i o n s  a r e  m a d e  b y  b i o l o g i s t s  

o n  t h e  g r o u n d  w h o  v,ork w i t h  t h e  o p e r a t o r s  t o  m a k e  c e r t a i n  
t h a t  t h e i r  a c t i v i t i e s  d o  n o t  h a v e  a d v e r s e  c o n s e q u e n c e s .  
T h i s  is t h e  e x i s t i n g  s i t u a t i o n  w h i c h  w e  a r e  t r y i n g  t o  m a i n ­
tain. W e  d o  n o t  i n t e n d  t o  a l l o w  t h e  A D F & G  t o  s w i t c h  t h e  
b u r d e n  o f  m a k i n g  s u c h  d e t e r m i n a t i o n s  t o  t h e  t i m b e r  o p e r a t o r s  
w h o  l a c k  t h e  n e c e s s a r y  e x p e r t i s e .  D e t e r m i n i n g  u n d e r  w h a t  
c i r c u m s t a n c e s  p o l l u t i o n  m a y  o r  m a y  n o t  o c c u r ,  i s  s i m p l y  n o t  
w i t h i n  t h e i r  a b i l i t y  t o  do. It is A D F & G 's j o b  a n d  c a n  o n l "  
b e  c a r r i e d  o u t  b y  p r o f e s s i o n a l  m a n a g e r s  m a k i n g  o n  t h e  g r o u n u  
d e c i s i o n s .

D. U n d e r  s u b s e c t i o n  2, a p e r m i t  is  n e e d e d  i f  
a c t i v i t i e s  a r e  g o i n g  t o  t a k e  p l a c e  w i t h i n  t h e  a n n u a l  f l o o d  
p l a n e .  As p r e v i o u s l y  s t a t e d ,  A D F & G  l a c k o  t h e  a u t h o r i t y
u n d e r  t h e  l a w  t o  r e g u l a t e  l a n d  b a s e d  a c t i v i t i e s .
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F u r t h e r m o r e ,  t h e  s t a t e  h a s  c e r t i f i c a t i o n  a u t h o r i t y  
u n d e r  s e c t i o n  4 0 4  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  , 
t o  c o n t r o l  s u c h  d r e d g i n g  a n d  filling. A c c o r d i n g l y ,  it 
a p p e a r s  t h a t  t h i s  p r o v i s i o n  w i l l  r e s u l t  i n  d u p l i c a t i o n  o f  
r e g u l a t o r y  c o n t r o l .

E. S u b s e c t i o n  5 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  f o r  " u s e  o f  a n y  l o g  d r a g g i n g  e q u i p m e n t . "  A s  
w r i t t e n ,  t h i s  w o u l d  s e e m  t o  m e a n  t h a t  a n y  t i m e  a n  o p e r a t o r  
i n t e n d e d  t c  u s e  l o g  d r a g g i n g  e q u i p m e n t  a n y w h e r e  o n  t h e  
o p e r a t i o n ,  s u b m i s s i o n  o f  p l a n s  w o u l d  h a v e  t o  b e  s u b m i t t e d .  
A g a i n ,  t h i s  is a l a n d  b a s e d  a c t i v i t y  o u t s i d e  A D F & G ' s  l e g a l  
a u t h o r i t y  t o  r e g u l a t e .

F. S u b s e c t i o n  7 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  f o r  c o n s t r u c t i o n  "at t h e  b a n k  o f  t h e  s t r e a m ,  
r i v e r  or l a k e . "  Aga i n ,  y o u  do n o t  h a v e  a u t h o r i t y  t o  
r e g u l a t e  a c t i v i t y  o n  t h e  b a n k  o f  t h e  s t r e a m ,  r i v e r  o r  l a k e .
F u r t h e r m o r e ,  e v e n  i f  y o u  d i d  h a v e  s u c h  a u t h o r i t y ,  t h e  w o r d
" b a n k "  is a n  e x t r e m e l y  v a g u e  t e r m .  It c o u l d ,  t h e o r e t i c a l l y ,  
e x t e n d  t o  a l l  r i p a r i a n  u p l a n d s .  W o u l d  i t  n o t  b e  b e t t e r  t o  
s p e c i f y  a z o n e  a l o n g s i d e  t h e  s t r e a m  in w h i c h  a c t i v i t y  w o u l d  
b e  r e g u l a t e d ?

G. S u b s e c t i o n s  9, 10, 11, 12, 13 a n d  1 4  a r e
o b j e c t e d  t o  as  a t t e m p t s  t o  r e g u l a t e  l a n d  b a s e d  a c t i v i t y
w h i c h  A D F & G  is n o t  a u t h o r i z e d  t o  d o  u n d e r  A S  1 5 . 0 5 . 3 7 0  o r  
a n y  o f  the o t h e r  l i s t e d  s t a t u t e s .

5. 5 A A C  9 5 . 0 7 0 .  G e n e r a l  P e r m i t s .

T h i s  s e c t i o n  p r o v i d e s  f o r  g e n e r a l  p e r m i t s  w i t h  
r e s p e c t  to c e r t a i n  n a m e d  a r e a s .  H o w e v e r ,  t h e  c r i t e r i a  f o r  
o b t a i n i n g  a g e n e r a l  p e r m i t  is n o t  s p e l l e d  o u t .  I t  w o u l d  
s e e m  that g e n e r a l  p e r m i t s  c o u l d  b e  i s s u e d  o n  a " l o g g i n g  
s h o w "  b a s i s .  T h i s  w o u l d  s a v e  b i o l o g i s t s  t h e  n e c e s s i t y  o f  
s t r e a m  by s t r e a m  a n a l y s i s  f o r  h a b i t a t  p r o t e c t i o n .  I n s t e a d ,  
a s e r i e s  o f  r u l e s  f o r  a n  a r e a  c o u l l  b e  d e c i d e d  u p o n  a n d  s e t  
f o r t h  in a g e n e r a l  p e r m i t .  W h e r e  s p e c i a l  s t r e a m s  n e e d  
s p e c i a l  p r o t e c t i o n ,  t h e y  c o u l d  b e  l o o k e d  a t  b y  A D F & G  
b i o l o g i s t s  a p a r t  f r o m  t h e  g e n e r a l  p e r m i t .  W e  b e l i e v e  t h a t  
t h i s  s e c t i o n  s h o u l d  b e  w r i t t e n  t o  s o  p r o v i d e .

5. 5 A A C  9 5 . 9 0 .  U n i f o r m  A p p l i c a t i o n  P r o c e d u r e s .

A. T h i s  s e c t i o n  p r o v i d e s  t h a t  i f  t h e  n o t i c e  
p r o v i d e d  t o  D N R  b y  a t i m b e r  o p e r a t o r  u n d e r  A S  4 1 . 1 7 . 0 9 0  
c o n t a i n s  c e r t a i n  i n f o r m a t i o n  w h i c h  i s  s p e c i f i e d  I n  
s u b s e c t i o n  (b) o f  t h i s  s e c t i o n ,  t h e n  a t i m b e r  o p e r a t o r  d o e s

/
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n o t  a l s o  n e e d  t o  p r o v i d e  n o t i c e .  As w r i t t e n ,  t h i s  w o u l d  
r e q u i r e  t h e  o p e r a t o r  t o  c o m p a r e  t h e  D N R  f o r m  t o  s u b s e c t i o n  
(b) o f  t h i s  s e c t i o n  in  o r d e r  t o  m a k e  s u r e  t h a t  a l l  o f  t h e  
s u b s e c t i o n  (b) i n f o r m a t i o n  w e r e  i n c l u d e d .  T h i s  r e s u l t s  i n  
n o  t i m e  s a v i n g  for a t i m b e r  o p e r a t o r  a t  all, a n d  i n  f a c t ,  
s u b j e c t s  h i m  o t  h e r  t o  s u f f i c i e n t  r i s k  t h a t  a l l  t h e  
i m p o r t a n t  i n f o r m a t i o n  is n o t  i n c l u d e d  s u c h  t h a t  a p r u d e n t  
o p e r a t o r  w o u l d  s i m p l y  u s e  b o t h  f o r m s  t o  a p p l y .  T h e  
r e s p o n s i b i l i t y  for m a k i n g  s u r e  t h a t  t h e  i n f o r m a t i o n  p r o v i d e d  
o n  e a c h  f o r m  is s u f f i c i e n t  l i e s  w i t h  t h e  a g e n c i e s  t h e m s e l v e s  
a n d  n o t  w i t h  t h e  t i m b e r  o p e r a t o r .

B. S u b s e c t i o n  90 is in  c o n f l i c t  w i t h  s e c t i o n s  2 0  
t h r o u g h  40. T h e  l a t t e r  s u b s e c t i o n s  s t a t e  t h a t  t h e  p r o p o s e d  
a c t i v i t y  c a n n o t  b e  u n d e r t a k e n  u n l e s s  t h e r e  h a s  b e e n  p r i o r  
a p p r o v a l  b y  A D F & G  o f  p l a n s  f o r  t h e  p r o p o s e d  a c t i v i t y .  
S e c t i o n  90 s a y s  t h a t  i n  a d d i t i o n  t o  o b t a i n i n g  p l a n  a p p r o v a l ,  
o n e  m u s t  h a v e  a p e r m i t .  C a n  o n e  a s s u m e  t h a t  b y  o b t a i n i n g  
p l a n  a p p r o v a l ,  o n e  c a n  r e c e i v e  a p e r m i t ?  Or, a r e  t h e r e  
o t h e r  t h i n g s  t h a t  m u s t  b e  d o n e  i n  a d d i t i o n  t o  s u b m i t t i n g  t h e  
p l a n s  a n d  o b t a i n i n g  a p p r o v a l  w h i c h  a r e  n e c e s s a r y  t o  o b t a i n  a 

p e r m i t ?

7. 5 A A C  9 5 . 1 0 0 .  P e r m i t  C o n d i t i o n s  a n d  A s s i g n m e n t s .

• T h i s  s e c t i o n  a l l o w s  t h e  d e c i d i n g  o f f i c e r  t o  p u t  
t e r m s  a n d  c o n d i t i o n s  w h i c h  h e  b e l i e v e s  a r e  n e c e s s a r y  i n t o  
t h e  p e r m i t .  A t  a m i n i m u m ,  t h e  d e c i d i n g  o f f i c e r  s h o u l d  
p r o v i d e  w r i t t e n  r e a s o n s  f o r  a d d i n g  a n y  s u c h  c o n d i t i o n s .  
O t h e r w i s e ,  o n e  c o u l d  n o t  e f f e c t i v e l y  a p p e a l  s u c h  a d e c i s i o n .

8 . 5 A A C  9 5 . 1 1 0 .  R e c o n s i d e r a t i o n  o f  D e n i a l s .

T h i s  s e c t i o n  provider, t h a t  r e c o n s i d e r a t i o n  w o u l d  b e  

a l l o w e d  i f  t h e  a p p l i c a n t  p r o v i d e s  n e w  f a c t u a l  i n f o r m a t i o n .  
W e  s u g g e s t  t h a t  r e c o n s i d e r a t i o n  a l s o  b e  a l l o w e d  w h e r e  l e g a l  
r e a s o n s  a r e  a d v a n c e d  b y  t h e  a p p l i c a n t .

9. 5 A A C  9 5 . 1 2 0 .  A m e n d m e n t s  t o  t h e ' P e r m i t .

A. S u b s e c t i o n  (a) d o e s  n o t  e x p l a i n  w h e n  a c h a n g e  
is s u f f i c i e n t  t o  r e q u i r e  an  a m e n d m e n t .  T h e r p  s h o u l d  b e  
l a n g u a g e  e x p l a i n i n g  this.

w o r d e d .
B. T h e  s e c o n d  s e n t e n c e  o f  s u b s e c t i o n  (b) is p o o r l y  

It s t a t e s  t h a t  t h e  " D e p a r t m e n t  w i l l  r e q u i r e  a
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m a x i m u m  o f  30 d a y s  t o  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  a f t e r  
r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  in t h e  a p p r o p r i a t e  
r e g i o n a l  o f f i c e . "  T h i s  s e n t e n c e  s h o u l d  b e  c h a n g e d  t o  r e a d  
" T h e  D e p a r t m e n t  w i l l  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  w i t h i n  
30 d a y s  o f  r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  i n  t h e  
a p p r o p r i a t e  r e g i o n a l  o f f i c e . "

W h a t  is a l l  n e c e s s a r y  i n f o r m a t i o n ?  -It w o u l d  s e e m  
t h a t  a l l  n e c e s s a r y  i n f o r m a t i o n  w o u l d  b e  p r o v i d e d  i n  a 
c o m p l e t e d  a p p l i c a t i o n  d e s c r i b e d  i n  5 A A C  9 5 . 9 0 ( b ) .

10. 5 A A C  9 5 . 1 7 0 .  A p p l i c a t i o n  o f  S t a n d a r d s .

S u b s e c t i o n  (a) m a k e s  t h e  s t a n d a r d s  o f  S e c t i o n s  180 
t h r o u g h  2 S 0  a p p l i c a b l e  t o  " r i v e r s ,  l a k e s  a n d  s t r e a m s  
f r e q u e n t e d  b y  f i s h . " As s t a t e d  i n  o u r  r e s p o n s e  t o  5 A A C
9 5 . 0 2 0 ,  a s  f o u n d  i n  p a r a g r a p h  3 ( a )  o f  o u r  r e s p o n s e ,  
" f r e q u e n t e d  b y  f i s h 1' as d e f i n e d  w o u l d  h a v e  t o  m e a n  s t r e a m s  
s p e c i f i e d  u n d e r  AS 1 6 . 0 5 . 3 7 0 ( a ) .  S i n c e  A S  1 6 . 0 5 . 8 7 0 ( b )  
l i m i t s  t h e  a u t h o r i t y  o f  t h e  D e p a r t m e n t  t o  s p e c i f i e d  s t r e a m s ,  
i f  t h e  t e r m  " f r e q u e n t e d  b y  f i s h "  d o e s  n o t  m e a n  w h a t  w e  say, 
t h e n  t h e  D e p a r t m e n t  s i m p l y  h a s  n o  a u t h o r i t y  t o  e x t e n d  t h e  

r e g u l a t i o n s  a s  p r o v i d e d  in 9 5 . 1 7 0 .  In  o t h e r  w o r d s ,  u n l e s s  
" f r e q u e n t e d  b y  fish" is d e f i n e d  t o  m e a n  " s p e c i f i e d  u n d e r  A S  
1 6 . 0 5 . 3 7 0 ( a ) " ,  t h e n  t h e r e  is n o  a u t h o r i t y  in  t h e  D e p a r t m e n t  
t o  r e g u l a t e .  F o r  t h i s  r e a s o n ,  w e  w o u l d  a g a i n  s u g g e s t  t h a t  
t h e  t e r m  " f r e q u e n t e d  b y  f i s h "  b e  s t r i k e n  a n d  t h a t  t h e  w o r d  
" s p e c i f i e d "  b e  p l a c e d  in f r o n t  o f  t h e  w o r d s  " r i v e r s ,  l a k e s  
a n d  s t r e a m s "  i n  t h e  t h i r d  l i n e  o f  t h i s  s e c t i o n .

11. 5 A A C  9 5 . 1 3 0 .  A d h e r a n c e  t o  S t a n d a r d s .

S u b s e c t i o n  (b) a s  a p r a c t i c a l  m a t t e r ,  r e q u i r e s  t h e  
p e r m i t t e e  t o  r e m o v e  i n s t a l l a t i o n s  n o t  i n  a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  t h e  p e r m i t  o r  t h i s  c h a p t e r  w h i c h  p r e - e x i s t e d  
t h e  p e r m i t  a n d  t h e  c h a p t e r .  T h e  i m p a c t  o f  t h e s e  r e g u l a t i o n s  
s h o u l d  o n l y  a p p l y  p r o s p e c t i v e l y . W e  s h o u l d  n o t  b e  r e q u i r e d  
t o  r e m o v e  i n s t a l l a t i o n s ,  w h i c h  a l t h o u g h  o n c e  l e g a l ,  d o  n o t  
n o w  c o m p l y  w i t h  t h e  r e g u l a t i o n s .  A  g r a n d f a t h e r  c l a u s e  
s h o u l d  b e  w r i t t e n  in.

12. 5 A A C  95 .190. S t a n d a r d s  f o r  F r e e  P a s s a g e  a n d  
P r o t e c t i o n  o f  Fish.

A. S u b s e c t i o n  (a) c a l l s  f o r  " f r e e  p a s s a g e "  a n d  
m o v e m e n t  o f  fish. W h a t  is  t h e  d i f f e r e n c e  b e t w e e n  f r e e  
p a s s a g e  a n d  f r e e  m o v e m e n t ?  " M o v e m e n t "  s e e m s  t o  b e  s i m p l y  a n  
a d d e d  w o r d  c o n v e y i n g  n o  d i s c r e e t  m e a n i n g .  A c c o r d i n g l y ,  w e  
r e c o m m e n d  t h a t  i t  b e  s t r i c k e n .



B. S u b s e c t i o n  (b) p r o v i d e s  for s c h e d u l i n g  o f  
c e r t a i n  " i n s t r e a m "  a c t i v i t i e s .  O u r  e x p e r i e n c e  h a s  b e e n  t h a t  
t h e  b u i l d i n g  o f  b r i d g e s  —  e v e n  d u r i n g  s p a w n i n g  p e r i o d s  —  
c a n  b e  a c c o m p l i s h e d  w i t h o u t  u n d u e  d i s t u r b a n c e  t o  t h e  f i s h .  
O n c e  a s t r u c t u r e  s u c h  as a b r i d g e ,  o r  a w i d e  c u l v e r t  i s  i n  
p l a c e ,  w e  h a v e  o b s e r v e d  t h a t  f i s h  s e e m  t o  p a y  v e r y  l i t t l e  
a t t e n t i o n  t o  it.

C. S u b s e c t i o n  (c) s a y s  t h a t  b l a s t i n g  i s  
p r o h i b i t e d  w i t h i n  o n e - e i g h t h  o f  a m i l e  o f  t h e  w a t e r  l i n e  o f  
a n y  river, l a k e  o r  s t r eam, u n l e s s  o t h e r w i s e  p e r m i t t e d  i n  t h e  
p e r m i t .  S e c t i o n  9 5 . 0 3 0 ( 3 )  s a y s  t h a t  b l a s t i n g  c a n n o t  b e  
u n d e r t a k e n  u n l e s s  p l a n s  a n d  s p e c i f i c a t i o n s  h a v e  b e e n  
s u b m i t t e d  t o  a n d  a p p r o v e d  b y  t h e  D e p ~ v*tment. W h y  is t h i s  
m a t t e r  c o v e r e d  t w i c e ?

F u r t h e r m o r e ,  i n d u s t r y  e x p e r i e n c e  s h o w s  t h a t  
t e c h n i q u e s  s u c h  as s e q u e n t i a l  b l a s t i n g  s u b s t a n t i a l l y  r e d u c e  
c o n c u s s i o n .  T h e  D u  P o n t  C o m p a n y  h a s  d e m o n s t r a t e d  t h a t  g o o d  
p r a c t i c e  c a n  r e d u c e  t h e  d i s t a n c e  b e t w e e n  t h e  b l a s t i n g  a r e a  
a n d  t h e  w a t e r .  A c c o r d i n g l y ,  w e  u r g e  y o u  t o  r e c o n s i d e r  t h e  
o n e - e i g h t h  m i l e  d i s t a n c e  in f a v o r  o f  r e s u l t  o r i e n t e d  g o a l  
s t a t e m e n t .

13. 5 A A C  9 5 . 2 0 0 .  C u l v e r t  I n s t a l l a t i o n  S t a n d a r d s .

A. T h e  r e q u i r e m e n t  f o r  t h e  b u r y i n g  o f  c u l v e r t s  a s
s e t  f o r t h  i n  S u b s e c t i o n  (a) is u n n e c e s s a r y .  If. is n o t  t h e
p r e s e n t  p r a c t i c e  to  b u r y  c u l v e r t s  t o  a s i x  i n c h  d e p t h .  S u c h  
a p r a c t i c e  c o u l d  r e s u l t  in a d v e r s e l y  a f f e c t i n g  f i s h  h a b i t a t .  
A t  p r e s e n t ,  a n  o p e r a t o r  c o n s i d e r s  t h e  s i z e  o f  trie s t r e a m  b e d  
a n d  s p e c i f i e s  a c u l v e r t  o f  l e n g t h  a n d  s i z e  s u f f i c i e n t  f o r  
f i s h  p a s s a g e  t o  o c c u r  a t  a w a t e r  v e l o c i t y  a c c e p t a b l e  e x c e p t  
f o r  p e r i o d s  o f  p e a k  flow. In a d d i t i o n ,  c u l v e r t s  a r e
p r e s e n t l y  p l a c e d  t o  m a t c h  n a t u r a l  r i v e r  o r  s t r e a m  flow.

B. S u b s e c t i o n  (b) s p e c i f i e s  a t a b l e  t o  b e  f o l l o w e d  
b y  t h e  f i e l d  o p e r a t o r .  T h e  m a x i m u m  allowable' c u l v e r t  
v e l o c i t i e s  a r e  m u c h  t o o  low, e s p e c i a l l y  .when o n e  c o n s i d e r s  
t h a t  t h e r e  a r e  p e a k  f l o w  p e r i o d s  w h e n  s u c h  v e l o c i t i e s  a r e  
n a t u r a l l y  e x c e e d e d .

C. S u b s e c t i o n  (c) p r o v i d e s  t h a t  n o  r e a l l i a n m e n t
m a y  o c c u r ,  e v e n  if a s t r e a m  is n o t  a f i s h  s t r e a m .  A l l  
t r i b u t a r i e s  a n d  f e e d e r  s t r e a m s  s h o u l d  b e  a v a i l a b l e  f o r  
r e a l l i g n m e n t  t o  a c c o m m o d a t e  i n s t a l l a t i o n .  I n  t h e s e  c a s e s ,  
t h e  w a t e r  q u a l i t y  is o f  t h e  h i g h e s t  c o n c e r n  a n d  s u c h  r e a l ­
li g n m e n t ,  u s u a l l y ,  e n h a n c e s  w a t e r  q u a l i t y .
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D. S u b s e c t i o n  (e) s i m p l y  s t a t e s  t h a t  i n s t a l l a t i o n  
o f  a c u l v e r t  m a y  n o t  o c c u r  i f  t h e r e  is a s p a w n i n g  o r  r e a r i n g  
s i t e  t h r o u g h  w h i c h  a r o a d  h a s  b e e n  d e s i g n e d .  C e r t a i n l y  
t h e r e  a r e  s i t u a t i o n s  w h e r e  s u c h  c v l v e r t  i n s t a l l a t i o n s  w o u l d  
r e s u l t  o n l y  in a d i m i n i m o u s  r e d u c t i o n  o f  f i s h  h a b i t a t .  
A c c o r d i n g l y ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  
q u a l i f i e d .

14. 5 A A C  9 5 , 2 2 0 .
l i z a t i o n  S t a n d a r d s .

S t r e a m ,  R i v e r  a n d  L a k e  B a n k s  S t a b i -

A. S u b s e c t i o n  (a) p r e c l u d e s  a n y  a c t i v i t i e s  w h i c h  
" m a y  a f f e c t "  t h e  b a n k s  o f  s t r e a m s ,  r i v e r s  a n d  l a k e s .  
A g a i n ,  A D F & G  d o e s  n o t  h a v e  a u t h o r i t y  u n d e r  AS  1 6 . 0 5 . 3 7 0 ( b )  
t o  r e g u l a t e  a c t i v i t y  o n  b a n k s  o f  s t r e a m s ,  r i v e r s ,  o r  l a k e s ;  
p a r t i c u l a r l y  o n  b a n k s  o f  u n s p e c i f i e d  s t r e a m s ,  r i v e r s  o r  
l a k e s .

F u r t h e r m o r e ,  a n y t h i n g  m a y  a f f e c t  t h e  b a n k s  o f  
s t r e a m s ,  r i v e r s  a n d  l a k e s .  A c c o r d i n g l y ,  t h i s  p h r a s e  i s  
o v e r l y  b r o a d  a n d  s i m p l y  s h o u l d  b e  d e l e t e d .

B. S u b s e c t i o n  (d) s t a t e s  t h a t  o n l y  r o c k s ,  
c r i b b i n g ,  or m a t e r i a l  p r o v i d e d  b y  t h e  D e p a r t m e n t  ~ o u l d  b e  
u s e d  f o r  s t r e a m  b a n k  s t a b i l i z a t i o n .  W h e t  a b o u t  g r a s s  s e e d  
o r  v e g e t a t i o n ?  W h y  s h o u l d  t h e y  n o t  b e  s p e c i f i e d  in t h i s  
s e c t i o n ?

15. 5 A A C  9 5 . 2 3 0 .
z a t i o n  S t a n d a r d s .

S t r e a m ,  R i v e r  a n d  L a k e  B e d  S t a b i l i -

A. S u b s e c t i o n  (a)(2) s t a t e s  t h a t  a p e r s o n  h a s  t o  
b e  i n  c o m p l i a n c e  w i t h  t e r m s  s p e c i f i e d  i n  t h e  p e r m i t  "w h i c h  
t h e  d e p a r t m e n t  c o n s i d e r s  n e c e s s a r y  f o r  f r e e  p a s s a g e  a n d  
p r o t e c t i o n  o f  f i s h  ..." T h e  u n d e r l i n e d  p h r a s e  sV.ould b e  
c h a n g e d  t o  " w h i c h  a r e  r e a s o n a b l y  n e c e s s a r y . "  W h i l e  w e  h a v e  
n o  d o u b t  t h a t  t h e  d e p a r t m e n t  w i l l  a c t  w i t h i n  r e a s o n ,  t h e r e  
i s  n o  r e a s o n  t o  b r o a d e n  i t s  d i s c r e t i o n  b e y o n d  t h a t .

B. S u b s e c t i o n  (b) f l a t l y  s t a t e s  t h a t  n o  p e r s o n  m a y  
c h a n n e l i z e  a s t r e a m  f r e q u e n t e d  b y  fish. A g a i n ,  t o  s o l v e  a 
p a r t i c u l a r l y  d i f f i c u l t  e n g i n e e r i n g  p r o b l e m ,  t h i s  m a y  b e  t h e  
w i s e s t  t h i n g  t o  do. T h i s ,  o f  c o u r s e  a s s u m e s  t h a t  e n v i r o n­
m e n t a l  s t a n d a r d s  c a n  b e  m e t .

/
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C. S u b s e c t i o n  (d) s t a t e s  t h a t  n o  p e r s o n  m a y  
c o n d u c t  a c t i v i t i e s  w h i c h  c a n  a c t  t o  c r e a t e  p o t e n t i a l  f i s h  
e n t r a p m e n t  b a s i n s  w i t h i n  p o r t i o n s  o f  t h e  f l o o d  p l a i n .  A s  
p r e v i o u s l y  s t a t e d ,  A D F & G  l a c k s  t h e  l a n d  b a s e d  a u t h o r i t y  
u n d e r  A S  1 5 . 0 5 . 8 7 0 ( b )  t o  r e g u l a t e  a c t i o n s  w i t h i n  t h e  f l o o d  
p l a i n .  F u r t h e r m o r e ,  e v e n  if  s u c h  a u t h o r i t y  d i d  e x i s t ,  t h i s  
s e c t i o n  is t o o  v a g u e  a n d  r e q u i r e s  t o o  m u c h  s p e c u l a t i o n  t o  b e  
p r a c t i c a l .

E. S u b s e c t i o n  (e) s t a t e s  " e a c h  b e r m  c r e a t e d  i n  a n  
a n a d r o m o u s  f i s h  s t r e a m  m u s t  b e  c o n t o u r e d  t o  t h e  n a t u r a l  
s l o p e  as i t  e x i s t e d  p r i o r  t o  t h e  c r e a t i o n  o f  t h e  b e r m . "  I t  
i s  d i f f i c u l t  t o  u n d e r s t a n d  p r e c i s e l y  w h a t  t h i s  m e a n s .  5 A A C  
9 5 . 9 9 0 ( 3 )  d e f i n e s  b e r m  t o  m e a n  "an a r t i f i c i a l l y  r a i s e d  
m a r g i n ,  b a r  o r  o t h e r  d e p o s i t  c o m p o s e d  o f  e a r t h e n  m a t e r i a l s ,  
w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  o f  t h e  a d j a c e n t  

t e r r a i n . "  A c c o r d i n g l y ,  it w o u l d  a p p e a r  t h a t  t o  t h e  e x t e n t  
t h e r e  is a n y  r a i s e d  d e p o s i t  o f  m a t e r i a l  o f  a n y  k i n d ,  w h e t h e r  
d e t r i m e n t a l  o r  n o n - d e t r i m e n t a l ,  it m u s t  b e  c h a n g e d  t o  t h e  
p r e - e x i s t i n g  c o n t o u r s .  This, in turn, m e a n s  t h a t  t h o s e  
c o n t o u r ^  m u s t  b e  c h a r t e d  b y  a b a s e l i n e  s t u d y  b e f o r e  
o p e r a t i o n s  b e g i n .  T h i s  is a n  a b s u r d  m a k e - w o r k  t y p e  r e s u l t  
w h i c h  is s i m p l y  u n c o n n e c t e d  t o  a n y  e n v i r o n m e n a l  p r o t e c t i o n  
w h a t s o e v e r .  T h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  t o  r e q u i r e  
b e r m s  to b e  e l i m i n a t e d  w h e r e  n e c e s s a r y  t o  p r o t e c t  t h e  
e n v i r o n m e n t .  R e t u r n i n g  t o  n a t u r a l  c o n t o u r s  h a s  b e e n  
r e j e c t e d  in  e v e r y  r u l e m a k i n g  a n d  l e g i s l a t i v e  p r o c e s s  o f  
w h i c h  w e  a r e  a w a r e .  T h e  r e a s o n  s t h a t  t h e  e x p e n s e  is n o t  
r e l a t e d  at a l l  t o  t h e  e n v i r o n m e n t a l  b e n e f i t s  t o  b e  d e r i v e d .

F. S u b s e c t i o n  (g) r e q u i r e s  t h a t  b r i d g e  p i l i n g s  
b e  c u t  o f f  l e v e l  w i t h  s t r e a m  b o t t o m s  u p o n  r e m o v a l .  W h e n  
c u l v e r t s  a r e  r e m o v e d ,  c h a n n e l s  a r e  t o  b e  r e s t o r e d  t o  
o r i g i n a l  c o n f i g u r a t i o n s .  B o t h  o f  t h e s e  c o s t l y  r e q u i r e m e n t s  
m a y  b e  n e c e s s a r y  i n  i n d i v i d u a l  i n s t a n c e s .  H o w e v e r ,  t h e  g o a l  
s h o u l d  b e  t h a t  w h e n  a n  a r e a  is left, t h e r e  w i l l  b e  n o  
e n v i r o n m e n t a l  d a m a g e  t o  t h e  fish. W e  c a n  f o r e s e e  a n y  n u m b e r  
o f  i n s t a n c e s  w h e r e  m e e t i n g  t h e  r e q u i r e m e n t s  o f  S u b s e c t i o n  
(g) w o u l d  c a u s e  m o r e  e n v i r o n m e n t a l  d a m a g e  t h a n  d o i n g  
n o t h i n g .  F u r t h e r m o r e ,  it is i m p o s s i b l e  t o  r e s t o r e  a c h a n n e l  
t o  its " o r i g i n a l  c o n f i g u r a t i o n . "  H o w  is t h e  o r i g i n a l  c o n ­
f i g u r a t i o n  t o  b e  d e t e r m i n e d ?  It m a y  w e l l  b e  t h a t  r e t u r n i n g  
t o  its o r i g i n a l  c o n f i g u r a t i o n  p r o v i d e s  n o  e n v i r o n m e n t a l  
a d v a n t a g e  w h a t s o e v e r ,  y e t  t h e  o p e r a t o r  w o u l d  s t i l l  b e  
r e q u i r e d  t o  u n d e r t a k e  t h e  c o s t  o f  m e e t i n g  t h i s  r e q u i r e m e n t .
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16. 5 A A C  9 5 . 2 4 0 .  W a t e r  Q u a l i t y  S t a n d a r d s .

T h e r e  is n o  r e a s o n  f o r  A D F & G  t o  a d d r e s s  i t s e l f  t o  
w a t e r  q u a l i t y  s t a n d a r d s  s i n c e  t h i s  is a f u n c t i o n  o f  D E C .  
A c c o r d i n g l y ,  w e  b e l i e v e  t h i s  e n t i r e  s e c t i o n  s h o u l d  b e  
d e l e t e d .

17. 5 A A C  9 5 . 2 6 0 .  S h o r e l i n e  S t a n d a r d s .

N o t w i t h s t a n d i n g  i t s  c o n f u s i n g  l a n g u a g e ,  t h i s  
s e c t i o n  s e e m s  t o  p r o v i d e  f o r  b u f f e r  s t r i p s  a l o n g  a l  
s t r e a m s .  A s  a p o l i c y  m a t t e r ,  t h e  A L A  o p p o s e s  s u c h  a 
s t a n d a r d .  W e  c e r t a i n l y  r e c o g n i z e  i n  p a r t i c u l a r  c a s e s  b u f f e r  
s t r i p s  m a y  b e  r e q u i r e d .  H o w e v e r ,  t o  r e q u i r e  t h e m  i n  a l l  
c a s e s  is r e g u l a t o r y  o v e r k i l l  a n d  c a n n o t  b e  s u p p o r t e d  o n  
e n v i r o n m e n t a l  g r o u n d s .  W e  t h i n k  i t  f a r  b e t t e r  t o  f o l l o w  t h e  
f o r e s t  s e r v i c e  a p p r o a c h  o f  s e t t i n g  u p  s t r e a m s i d e  m a n a g e m e n t  
z o n e s  w i t h i n  w h i c h  t h e r e  w o u l d  b e  s p e c i a l  p r o t e c t i o n .  
T h e r e f o r e ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  
tc a c c o r d  w i t h  t h e  S o u t h e a s t  A r e a  G u i d e s .

13. 5 A A C  9 5 . 9 1 0 .  W a i v e r  o r  A l t e r a t i o n  o f  P r o c e d u r e
S t a n d a r d s  a n d  P e r m i t  C o n d i t i o n s .

S u b s e c t i o n  3 o f  t h i s  s e c t i o n  p r o v i d e s  t h a t  w a i v e r s  
m a y  b e  g r a n t e d  w h e r e  t h e  s t a n d a r d s  s e t  f o r t h  in a r e g u l a t i o n  
a r e  n o t  a p p l i c a b l e  d u e  t o  u n i q u e  i n d i v i d u a l  s t r e a m  o r  l a n d  
f e a t u r e s .  T h i s  .leaves it u p  t o  t h e  o p e r a t o r  t o  p r o v e  t h a t  
t h e  s t r e a m  o r  l a n d  f e a t u r e s  a r e  u n i q u e .  It w i l l  b e  f a r  
b e t t e r  t o  e m p l o y  t h e  t y p e  o f  s y s t e m  w e  h a v e  t a l k e d  a b o u t  
t h r o u g h o u t  t h i s  r e s p o n s e  t o  t h e  r e g u l a t i o n s .  T h e  b i o l o g i s t s  
a n d  t h e  o p e r a t o r s  s h o u l d  w o r k  o u t  s t a n d a r d s  w h i c h  w i l l  
p r o v i d e  e n v i r o n m e n t a l  s a f e g u a r d s  to s p e c i f i c ,  o n - t h e - g r o u n d  
s i t u a t i o n s .

19. 5 A A C  9 5 . 9 3 0 .  R e t e n t i o n  c>f P e r m i t  f o r  I n s p e c t i o n
a n d  I n s p e c t i o n  o f  P e r m i t  Si t e s .

S u b s e c t i o n  (b) r e q u i r e s  t h a t  a p e r m i t t e e  m u s t  g i v e  
l a w  e n f o r c e m e n t  o f f i c e r s  f r e e  a n d  u n o b s t r u c t e d  a c c e s s  " a t  
a l l  ti m e s "  t o  t h e  p e r m i t  site. W e  b e l i e v e  it i n a p p r o p r i a t e  
f o r  t h e r e  to  b e  s u c h  a c c e s s  e x c e p t  w h e r e  t h e  t i m b e r  o p e r a t o r  
o r  i t s  d e s i g n a t e d  r e p r e s e n t a t i v e  i 3  a v a i l a b l e  t o  a c c o m p a n y  
l a w  e n f o r c e m e n t  o f f i c e r s  a r o u n d  t h e  site.
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20. 5 A A C  9 5 . 9 7 0 .  W a t e r s  I m p o r t a n t  t o  A n a d r o m o u s  F i s h .

T h e  l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  a t t e m p t s  t o  
e x t e n d  t h e  p r o v i s i o n s  o f  t h e  c h a p t e r  t o  t r i b u t a r i e s  o f  
a n a d r o m o u s  f i s h  s t r e a m s .  As p r e v i o u s l y  s t a t e d ,  t h e r e  i s  
i n s u f f i c i e n t  a u t h o r i t y  in l a w  f o r  s u c h  an  e x t e n s i o n  t o  b e  
m a d e .  A D F & G  is o n l y  a l l o w e d  t o  r e g u l a t e  s t r e a m s  s p e c i f i e d  
u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  A c c o r d i n g l y ,  w e  r e c o m m e n d  t h a t  t h e  
l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  b e  d e l e t e d .

21. 5 A A C  9 5 . 990.

A. S u b s e c t i o n  2 d e f i n e s  a n  a n a d r o m o u s  f i s h  s t r e a m  
a s  a s t r e a m  w h i c h  is o r  " m a y  a t  a n y  t i m e  b e  i m p o r t a n t  t o  t h e  
s p a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  fish, a n d  
i n c l u d e s  a l l  s l o u g h s  a n d  b a c k w a t e r s  a d j o i n i n g  t h e  l i s t e d  
w a t e r s ,  a n d  t h a t  p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d  
b y  t h e  m e a n  a n n u a l  f l o o d . "  S e c t i o n  8 7 0 ( a )  m a k e s  n o  
p r o v i s i o n  w h a t s o e v e r  for s t r e a m s  w h i c h  m a y  b e c o m e  i m p o r t a n t  
t o  s p a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  f i sh. T h e  
8 7 0 ( a )  l i s t  o n l y  a p p l i e s  t o  s t r e a m s  " t h a t  a r e  i m p o r t a n t  t o  
t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  f i s h . "  (See A S  

1 5 . 0 5 . 8 7 0 ( a ) ) .  Thus, t h e  p h r a s e  " m a y  a t  a n y  t i m e "  s h o u l d  b e  
d e l e t e d  as e x c e e d i n g  A D F & G ' s  a u t h o r i t y  u n d e r  t h e  law.

Ag a i n ,  t h e  i n c l u s i o n  o f  s l o u g h s ,  b a c k w a t e r s ,  l i s t e d  
w a t e r s  a n d  u h e  f l o o d  p l a i n  g o  w a y  p a s t  t h e  l e g a l  a u t h o r i t y  
s e t  f o r t h  in 8 7 0 ( b )  a n d  s h o u l d  t h e r e f o r e  b e  e l i m i n a t e d .

B. S u b s e c t i o n  3 d e f i n e s  " b e r m "  t o  m e a n  a n  a r t i f i ­
c i a l l y  r a i s e d  m a r g i n ,  bar, o r  o t h e r  d e p o s i t  c o m p o s e d  o f  
e a r t h e n  m a t e r i a l s  w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  
o f  t h e  a d j a c e n t  t e r r a i n . "  T h i s  d e f i n i t i o n  i s  g o i n g  t o  b e  
t r u l y  d i f f i c u l t  t o  a p p l y .  W h a t  d o e s  a r t i f i c i a l l y  r a i s e d  
mear,? W h a t  d o e s  i n t e r r u p t s  a n a t u r a l  c o n f i g u r a t i o n  m e a n ?  
W e  r e c o m m e n d  t h a t  t h i s  d e f i n i t i o n  b e  e l i m i n a t e d .  (See o u r  
o t h e r  o b j e c t i o n s  t o  t h i s  i s s u e  in P a r a g r a p h  15 E. o f  t h i s  
r e s p o n s e .)

C. C o m p l e t e d  a p p l i c a t i o n  is d e f i n e d  t o  m e a n  " a l l  
o f  t h e  i n f o r m a t i o r  n e c e s s a r y  f o r  t h e  d e p a r t m e n t  t o  i s s u e ,  
c o n d i t i o n ,  o r  d e n y  p e r m i t " .  H o w  m u c h  i n f o r m a t i o n  t h i s  w i l l  
b e  o r  h o w  m a n y  e x c h a n g e s  o f  c o r r e s p o n d e n c e  o r  m e e t i n g s  it  
w i l l  t a k e  t o  p r o v i d e  it a r e  a n y o n e ' s  g u e s s .  A c c o r d i n g l y ,  
t h e  u s e  o f  t h i s  p h r a s e  w h i c h  p u t s  t h e  b u r d e n  o n  t h e  o p e r a t o r



C h i e f  R i c h a r d  L o g a n  
M a r c h  24, 1 9 8 1  
P a g e  N i n e t e e n

»-

t o  d e t e r m i n e  t h e  i n f o r m a t i o n  n e e d e d ,  is t o t a l l y  u n f a i r .  I n  
t h e  f i r s t  p l a c e ,  i t  g i v e s  t h e  d e p a r t m e n t  t h e  o p p o r t u n i t y  t o  
h o l d  u p  p r o c e s s i n g  o f  a n y  p e r m i t  for as l o n g  as it c a n  
c o n j u r e  u p  a n e e d  f o r  a d d i t i o n a l  i n f o r m a t i o n .  F u r t h e r m o r e ,  
i n  5 A A C  9 5 . 0 9 0 ,  it s t a t e d  t h a t  " e a c h  a p p l i c a n t  f o r  h a b i t a t  
p r o t e c t i o n  p e r m i t  m u s t  s u b m i t  a c o m p l e t e d  a p p l i c a t i o n  o n  a 
f o r m  o r  i n  a m a n n e r  a p p r o v e d  b y  t h e  d e p a r t m e n t .  T h e  n o t i o n  
t h a t  o n e  c a n  s u b m i t  a l l  o f  t h e  i n f o r m a t i o n  t h a t  m u s t  b e  
u l t i m a t e l y  r e q u i r e d  is n o n s e n s i c a l .  W e  r e c o m m e n d  t h a t  t h e  
t e r m  c o m p l e t e d  a p p l i c a t i o n  b e  d e f i n e d  a s  "the f o r m  p r o v i d e d  
b y  t h e  d e p a r t m e n t  w h i c h  is f u l l y  a n s w e r e d  t o  t h e  b e s t  o f  t e h  
a p p l i c a n t ' s  k n o w l e d g e . "  T h i s  d e f i n i t i o n  p u t s  t h e  b u r d e n  o n  
t h e  d e p a r t m e n t  t o  a s k  t h e  r i g h t  q u e s t i o n s  in t h e  f i r s t  p l a c e  
a n d  p r o v i d e s  t h a t  t h e  f o r m  w i l l  b e  c o n s i d e r e d  t o  b e  
c o m p l e t e d  i f  t h e  a p p l i c a n t  h a s  a n s w e r e d  a l l  t h e  q u e s t i o n s  
a s k e d .

D. S u b s e c t i o n  8  d e f i n e s  " f r e q u e n t e d  b y  f i s h "  t o  
m e a n  " t h a t  a n y  t i m e  in t h e  d e t e r m i n a t i o n  o f  t h e  d e p a r t m e n t ,  
c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  fish." As w e  s e e  it, t h i s  
p h r a s e  s h o u l d  o n l y  b e  u s e d  in c o n n e c t i o n  w i t h  r e g u l a t i o n s  
d e s i g n e d  t o  i m p l e m e n t  A S  1 5 . 0 5 . 8 4 0  w h i c h  r e q u i r e s  

c o n s t r u c t i o n  o f  f i s h w a y s  w h e r e  a d a m  o r  o t h e r  s t r u c t u r e  is  
b u i l t  a c r o s s  a s t r e a m  f r e q u e n t e d  b y  s a l m o n  o r  o t h e r  fish.

C O N C L U S I O N .

T h a n k  y o u  for t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  
h a b i t a t  p e r m i t  r e g u l a t i o n s .  As s t a t e d ,  o u r  m a j o r  c o n c e r n  is  
t h a t  for n o  a p p a r e n t  reason, A D F & G  is, b y  t h e s e  r e g u l a t i o n s ,  
a t t e m p t i n g  to  e x c h a n g e  a w o r k i n g  m a n a g e m e n t  s y s t e m  b a s e d  
u p o n  u s e  o f  p r o f e s s i o n a l  m a n a g e m e n t  f o r  a p r e s c r i p t i v e  
s y s t e m  t h a t  is u n i v e r s a l l y  o p p o s e d  b y  i n d u s t r y  a n d  p r o b a b l y  
b y  c n u m b e r  o f  y o u r  o w n  b i o l o g i s t s .  T h e  r e g u l a t i o n s  in 
t h e i r  p r e s e n t  f o r m  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  A c t  a n d  g o  
b e y o n d  t h e  a u t h o r i t y  w h i c h  -i h e  l e g i s l a t u r e  g a v e  A D F & G  a n d  
t h e  B o a r d s  o f  F i s h  a n d  G a m e  in T i t l e  15. F i n a l l y ,  w e  
b e l i e v e  it i n a p p r o p r i a t e  t o  p r o m u l g a t e  t h e s e  r e g u l a t i o n s  
p r i o r  t o  c o m p l e t i o n  o f  t h e  u m b r e l l a  r e g u l a t i o n s  w h i c h  a r e



C h i e f  R i c h a r d  L o g a n  
M a r c h  24, 1 9 8 1  
P a g e  T w e n t y

n o w  in d r a f t  i n  c o n n e c t i o n  w i t h  r e g u l a t o r y  r e f o r m .  F o r  a l l  
t h e s e  r e a s o n s ,  w e  u r g e  y o u  t o  w i t h d r a w  t h e s e  r e g u l a t i o n s .  
V7e w i l l  w o r k  w i t h  y o u  t o  h e l p  o b t a i n  t h e  a u t h o r i t y  a n d  
b u d g e t  y o u  n e e d  to  p r o t e c t  f i s h  a n d  g a m e  r e s o u r c e s ,  b u t  th'.s 
is n o t  t h e  w a y  t o  d o  it.

V e r y  t r u l y  y o u r s ,

O y v ^ L d

J a m e s  F. C l a r k

J F C : sd



D U lV I ■7-*of A laska

TO Boards of F isheries and Game 

Subport Building 

Juneau, Alaska 99001

d a t e  March 10, 1901

FILE NO

FROM. Captain Wa y n e  A. F l e c k  

Captain Frank W. Sh a r p  

Div. of Fish & W i l d l i f e  Protection 

Department of P ublic Safety 

P.O. Box 6100 An n e x  

Anchorage, A l a s k a  99502

TELEPHONE NO: 

SUBJECT: H a b i t a t  Pijopo'p.nls’f
£ g&:~

The following are our comments on the proposed h a b itat p r o t e c t i o n  

regulations w h i c h  y o u  are scheduled to consider in April 1901.

f m  1 3 1981

t H t n ? r ^ n a  t

Paae 3, Article 2, Section 5AAC 95.020:

We suggest the f i r s t  paragraph of this proposal be amended b y  adding 

the word ’’lakes" after rivers in line 1 and the word "lake" after  

river in line 3.

In our habitat e nforcement efforts we frequently encounter c o n s t r u c­

tion or other activities along lake shores w h i c h  we b e l i e v e  a re equally 

valuable to fish as spawning or general use habitat. In or d e r  to 

pursue any legal action against activities in these areas we request 

these amendments b e  included. Th e y  d o  appear in related p r o p o s e d  re g u­

lations w h i c h  a ppear later in the phamplet.

Paae 4, Article 2, Section 5AAC 9 5 . 0 4 0 ( a ) (1):

W e  suggest this section be amended to include "floating h o u ses" and 

“permanent tent frames" specifically if it is your intent to include 

all types of construction generally encountered in critical h a b itat 

areas. Other agencies have encountered confusion and e n f o r c e m e n t  

difficulties in covering these type of structures in r e s t r i c t e d  areas 

as courts have held that these type of structures arc n ot included in 

the meaning of "buildings and cabins".

Since we currently have a considerable amount of use of these types of 

structures in A laska already, we wis h  to anticipate p o s s i b l e  future 

-enforcement problems.

P a g e  7, A r t icle 2, Section 5AAC 95.065(b);

We suggest the end of the last line of this para g r a p h  be a m e n d e d  to in­

clude the words "and to the D e p artment of P ublic Safety".

While w e’re not sure wh a t  all the DNR benefits are at this p o i n t  we 

Ibelieve that since .the word ."department'Lis defined as ithc D e p a r t m e n t "

02-001 10/79)
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Bo a r d  of Fish e r i e s  and Game 

M a r c h  10. 1901 

Pa g e  2

of F i s h  and Game and that since we are charged w i t h  the enforcement 

of the “departments" regulations that w e  should als o  have the same 

“ri g h t  of inspection, reporting or entry" as the "department".

B y  s p e c i f i c a l l y  adding this amendment we wi l l  av o i d  any legal argument 

of the n e c e s s i t y  of our having to acquire a s earch w a r r a n t  pr i o r  to 

a c c o m p a n y i n g  habitat personnel or solely "inspecting" or "entering" 

pr e m i s e s  covered by this section.

P a g e  8, A r t i c l e  2, Section 5AAC 9 5 . 0 8 0 :

W e  s u g g e s t  amending the end of this section by a dding "or State law 

enforcement;".
• • •

O u r  d e p a r t m e n t  occassionally mu s t  cross some w a t e r s  covered by this 

section in emergency or routine e nforcement ac t i v i t i e s  and w e  wish to 

b e  exempted from the permit requirements to avoid p o s s i b l e  legal e n­

tangl e m e n t s  that could arise thus compromising our position/operation. 

T h e s e  c r o s s i n g s  are generally rare and are done w i t h  a great d eal of 1 

ca r e  and coivnon sense.

T h i s  comp l e t e s  our comments on these proposals. T h a n k  you for your 

consideration.

W A F : F W S : k d r

cc: Colonel Stickles

C a p t a i n  Sharp

G r e g  Cook, Executive Dire c t o r  a —
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JAY S. HAM M OND, COV ER  H O  I!

D E P A R T M E N T  O F  T R A N S P O R T A T I O N  A N D  P U BLIC FACILITIES

BOARDS OF SOUTHCENTRAL REG ION

I

MR 11 1981 
HEP,WISH! 9F FISH S, Gil*

March 9, 1981

P.O. BOX 507  
VALDEZ. ALASKA 99CB6
p h o n e : 835-4322 

242S-2211

Alaska Department of Fish and Game 

Boards of Fisheries and Game 

Subport Building 
Juneau, Alaska 99801

Gentlemen:

Re: Draft Habitat Protection 
Regulations

In response to your solicitation of comments on the referenced draft 
regulations, I would like to submit the following points for 

consideration:

1) Page 3, 5AAC 95.020 - The title to this section is misleading for 

two reasons. First, it implies that this section only applies to 

streams, when the intent, according to the preceding Section 002 
(Purposes), is to apply the section to streams, rivers, and lakes. 

Second, the title to the section implies that it covers all waters 

frequented by fish, when in fact the section only applies to waters 

other than those important to anadromous fish.

To clarify the situation, the title could be changed to read "Activities 
In Waters Frequented By Fish Other Than Waters Listed Pursuant To 

Section 970 Of This Chapter."

Also, to bo consistent with Section 190(c), blasting within 1/8 mile 
of the water should be listed in Section 020 under the activities 
requiring approval.

2) Page 4, 5AAC 95.030 - The title to this section also erroneously 

refers only to streams, and fails to refer to the definition of 

anadromous waters found in Section 970. To resolve these short­
comings, the title could read "Activities In Or Affecting Anadromous 

Waters As Defined By Section 970 Of This Chapter."

3) Page G, 5AAC 95.0G0(a) - This section should specify that the term 
"plans and specifications is defined in Section 90(b). Otherwise, 
some people will read only as far as Section 60(a) before assuming 
that a set of plans will suffice for_a permit application.

35A-T14LM
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Juneau
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4) Page 6 , 5AAC 98.060(d)(1) - Some provision should be made to 

allow mitigative measures, which are designed to alleviate unforseen 
adverse impacts, to proceed without requiring another permit to 

implement them. This could be a field level decision by an ADF&G 

biologist.

5) Page 10, 5AAC 95.120 - This section should contain a clause 

allowing an ADr&G field biologist to orally amend a permit on site 
provided a written amendment is procured later within a specified 

time.

6) Page 14, 5AAC 95.200(a) - The way this now reads, a culvert would 
have to have a 0 or reverse slope. It should be reworded to read 

"Each culvert placed in a river or stream frequented by fish must be 
installed so that at least one-fifth of the diameter of each round 
culvert and at least 6 inches of the vertical span of each elliptical 
or arch type culvert is placed below the stream bed at both inlet 

and outlet."

200(b) - Some provision should be made for allowing culvert
velocities in excess of those found in the tables when such velocities 

do not exceed natural velocities by more than 10% or so. It is a 

paradox to request an agency to install a culvert so that velocities 
are below natural velocities.

7) Pago 15, Culvert Velocity Tables - Rainbow and Cutthroat trout 
are not represented in these tables.

8) Page 16, 5AAC 95.200(b)(4) - This requirement should be altered 
to allow the use of baffled culverts in lieu of standard culverts 
if the recommended velocities cannot be achieved.

200(c) - This requirement is counterproductive in that it dictates 

longer culverts despite the fact that longer culverts hinder fish 
passage. In many cases this will result in unrealistic demands to 
actually slow down the natural stream velocities within the culvert.

9) Page 19, 5AAC 95.230(g) - A drainage structure is a culvert or 
similar structure, and removal of such has nothing to do with 
extracting or cutting bridge pilings. The passage couln be rewordcJ 

to read "During removal of temporary structures, bridge pilings...".

10) Pago 22, 5AAC 95.910 - Delegation of authority should be 
distinguished here so that the ADF&G field biologist or area offices 
can perform this function.



ADF&G 

Juneau March 9, 1901

I hope these suggestions will help in the preparation of fin -,1 
regulations which will not only benefit the various fisheries

nfSnthoGS Wl11 a! S0 prove cr -patible with the requirements 
other state agencies and the needs of the pub!\x{.

HWL/MH/b

Chief Engineer 

DOT/FF-Southcentral Region

y s

  , . . . . . .    . .
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G.N. HflcDonald and Associates
P.O . DOX 10-2022 
ANCHORAGE. ALASKA 99511 
(907) 344-9978

March 13, 1981

- State of A laska 

Board of Fisheries and Game 

' Support Building 

• Juneau, Alaska 99801

BOARDS OF FISHERIES & GAME

MAR 1 C 1981 
. DEPARISiEHF 6F FISK J, CAME

Re: Comments on Proposed Regulations Governing Fish & Game Habitat

. i • Protection . . .....

Gentlemen:

••• v  |.-/I* * •*I i ' * * . _ m v .
I ■ h ; . in these comments I ’ll be critical of some aspects of your regulations.

I . . . ! . . „ - . ^ o w e v e r » the5112 are certainly an improvement over the historical situation.
I i n c e r e l y  believe that eventually w e  will have sufficiently accurate

guidance so that the engineering designer knows what is expected of him.

s i * V - .  5 A A C  95.001 In paragraph (e) y ou *-alk of "consistency in regulatory

:i.: - .-••'activities". This is good because a planner needs to k n o w  at an early
• : ,V'«v• .•■.".> s tage what the costs of meeting environmental regulations are. He needs 

'•vy'VVr V :a  stationary target. However, I am disturbed wi t h  the language of .:;•: .

••'.•>'£ -..paragraph (h) which sounds like we m a y  have different strokes for different

. V., folks. . ' . •■_'• • ..

j ' i v t U & i v J >’ ':•••• • '•*• ‘
- .•'i'..' ; 5 A A C  95.002 Purposes. I am left feeling that your aim is to stop the

.*."■*:'-.V'’ ’ ? • o n  going natural geologic processes of erosion and to remove natural

' " I v i i o i j v ' o b s t r u c t i o n s  to fish passage. I think paragraph (3) sounds much mo v e  „

•hV,'F7!.,;::V*! r' ''realistic in that it specif: :ally addresses the effects of man made •'

alteration. . . ■ ; . . .  - • "-.V ' -i •
• .. i : ■ • . • • •• .'»'v ;

5 A AC 95.002 The word ’stream* needs defining. H o w  m u c h  of the tidal .;

: tv -* W'r• “’s • mo u t h  do you consider? Do you consider intermittent streams (grayling ’ •

pasture)? Wh-’t about the streams which, altho u g h  not utilized by fish 

can provide a source of unwanted sediment. Wh a t  about P'oundwater flow 

to overwintering areas? " .. ',

* . <1* •,T • 
i ,

• r** • •

5 A A C  95.020 The definition of ’mean annual f l o o d’ provided is very 

loose. The "cgetntion limits do, in humid temperate areas, provide a 

general guidance as to the mean annual flood level. However, in Alaska 

the vegetation line, if one cap be found, can range widely. I believe 

reliance or vegetation opens up a wi d e  area for argument. A better 

definition night be the mathematical one, "A flood stage which on the 

a verage is exceeded during one half of the years. Note that I have said 

' stage’, meaning height, not discharge. That is because in many of our 

streams the maximum stage is controlled by ice and ice jams, not open 

-water floods.— If-you are concerned with op e n  water-di s c h a L g e  conditions 

b d not ice you should substitute ’di s c h a r g e’ for ’stage'.

• /•**!* V" u ' , i
• 1 ,♦ , «
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. r"

In any event, you will find tha~ estimating mea n  annual flood stage or 

discharge is no easy job. Y ou should be prepared to assist the ap p l i­

cants. Since the Federal agencies are required to use the methods 

promulgated in Technical Bulletin 17A, I suggest the State adopt the 

same procedures. Perhaps ADF&G could develop their own ’cook b o o k’ 

using these procedures for small, ungaged streams. , .

If you are still intent on shortcutting the statistical approach and 

tying the mean annual flood to a morphological feature y ou will find the 

tops of the point bars a better estimator of mean annual flood than the 

. vegetation line. . .• •• • ,;f '

5 A A C  95.020 This paragraph seems to allow structures that do not cross 

streams but may increase velocity such as levees, dikes and groins.
..................... ....... ....  ... . • • '1 '.Wf

. { ■ '. 5 A A C  95.030(2) A n nual floodplain is not defined. "... .

. AWM*|W.I ..I' * * * • ’ ■ *'* *" ‘ ’ 1 I"
• . 5 A A C  95.080 This section waives regulations for firefighting activities.

' J • j. - Perhaps a similar waiver, or coordination procedure, is necessary for 

•; fighting activities when life and property are at stake. Note

that many of the flood fighting activities conducted in Fairbanks during 

. v.,'.i'.r, ' the 1967 flood would have been in technical v i olation of these regula- 

) "V'VT ' V tions. Perhaps what is needed is an emergency coordinator to the State 
Disaster Office with the authority to advise and waive regulations.

i .‘ 5. '•■•'5 A A C  95.90 The application procedures should provide for a method of a

?.<. A-■•!'/» binding conceptual approval of preliminary plans. This would, for the

• y V a p p l i c a n t ,  allow firm conceptual approval without the cost of preparing 

1 '*>'/.'V-i.''detailed plans. For the State it would provide a w a y  of guiding the
■'- ''tipplicants w o r k  at an early and flexible stage.

• .. »• • • I, i/i ■
- ^ 95.100 The oermii conditions should specifically address provision

1 for maintenance and eventual abandonment of instream works. For instance,

.. ..Vw.;.V •••• consider A l y e s k a’s spur d Jkes. At some future date, when the oil is

B o n c » they will want to abandon their works and go out of business. At 

. .:*}>;*« .■■>;.f.v..-,- .' that time the stream will have adjusted to the river training. How will

you propose cither to remove or mr in tain the works? A  commitment should 

'• I h a v e  been part of the original permit consideration.

' 5 A A C  95.200 The term, "Maximum A llowable Culvert Velocitys" needs

J ...'J. defining. In most culvert cases you will encounter the point water 

vr. ‘ velocity  varies substantially, both along the length of the culvert 

.■ ; and throng, any cross section. The extreme point velocity may be several

' .1 times the mathematical average of all points w iLhin the culvert. I
'i.v - think you need to go bac k  into the experimental data and sec what the

investigator wasjcalling ^averag* v e l o c i t y ^ .  I c x p a ct y ou will fini_______

\

 - most cxpcrlmcnl.8 were done wit h  full pipes wh i c h  is not a realistic

■•‘‘i cose. \
. ..«T.yi!«. . •

V /*•.»* . ‘ '
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'  O'**,* r i ,

Computing the average velocity in a culvert, regardless of the defini­

tions, is no easy chore. The existing engineering methods are designed 

for the case of larger floods with higher flows and are not usually 

applicable to your low flows. Another problem is the lost area and 

change in average roughness caused by the required b urial depth. What 

is needed is a task force to develop a workable engineering procedure to 

develop the numbers you need. Since you created the regulations you 

should create the procedures. They should be simple enough so that any 

reasonably intelligent dirt stiff can apply them. As an alternative, 

y o u  might provide your technical service to evaluate designs for the 

applicants. • •

.-.“f
The table of swimming velocitys provides seasonal need data. Procedures 

,for estimating the seasonal flood frequency should be developed. Note 

that a me a n  annual flood has a return period of 2.33 years only wi t h  

certain population distributions. For the federally mandated distri­

bution, the distribution would be extremely skewed to have a 2.33 year 

• return period. I suggest the terra (Q = 2.33) be struck. . .

> r  I ’ *. •*.1 • ' .

e *. i\ *»r
m  ' '* • ;

.. . * ' • ' ’ 
The manuals referenced in paragraph 5 do not by themselves provide 

sufficient data to design a fish culvert meeting your regulations. 

Further guidance and procedures are required.

.i.-
* ! I.

.■ y ? i , • '.V'.':v 5 A A C  95.210 The design dimensions of diversion channels should reflect 

' ... the period of use intended, and the consequent risk considering the

erodeability of the materials through which it is excavated. Such terms 

as ’bed and banks that will not significantly erode' are meaningless. 

■'VA]! material in alluvial stream beds will, by definition erode. Any 

' h y d r a u l i c  criteria for diversions should consider the slope of the 

" ' c h a n n e l .  For instance a diversion across a meander neck may have a 

slope about twice that of the natural channel it replaces. .,

Stream power is often considered to be one of the best indicators of the 

likclyhood and rate of erosion. Perhaps an allowable change in stream 

power at the design flood for the diversion period m a y  provide a m e a n i n g­

ful criteria. Stream power is defined as the sheer stress acting on the 

bed times the average velocity. This value is quite easily calculated.

It has the dimensions of foot pourds per second per square foot and is 

.on indicator of the rate at which work is being done on the stream bed.
I , . ,

Sincerely,

Giles N. McDdnald P.E. '

• <■ *‘1 l •

cc: Carl Yanagawa

ADF&G
. * .. .* ‘333 Raspberry Rd.

‘ . ’ Anchorage AK 99502I  ■ . . . . . .  , .. .. -V .1 ...... • » *. .. I*'
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H ild re  S a n d  &. G ra v e l  C o . 907-58G-34I2
907-586-1313

March 18, 1981

JUNEAU . ALASKA 99802

Board of Fisheries 

Subport Building 

Juneau, Ak

Gentlemen,

Re: Proposals for Title 5,
Part 6 - Chapter 95

It is very exasperating to try to keep up with ever 

increasing regulatory policies. With reference to the 
proposals above, many concerns are already covered by Dept, 
of Environmental Concern - Coastal Zone Regulations, local 
government regulations and Corps of Engineers as well as 

Federal E.P.A.,

Our suggestion is to have "Habitat" submit proposals 
not covered by other agencies, and then coordinate a permit 

with the above agencies.
Right now we are operating with a Corps of Engineers 

Permit - Federal E,P,A, Permit - Fish & Game approval and 
pending D.E.C. approval. It would seem that enough is 

enough!

Scott Lafavour 
Assistant Manager

warn



P.O. Box 71
Petersburg, A laska 99333 March 18, 1981

Boards of Fisheries and Game 
.Support Building 
Juneau, -fUslia 99801

Dear Sirs:

I appreciate the opportr lity to make comments on the 
draft of proposed habitat protection regulations. I would have 
liked a longer period to review these but will at this point- 
offer, a f e w  suggestions.

a t.t i d e  2. H a b i t a t  p r o t e c t i o n  p o r n i t  s y s t cm. 5A a C
95.020. CMO and pT+O.

I consider it dangerous to exclude activities not 
listed in this section from the need fl'or written approval or 
notification. Unanticipated activities may arise in the future 
and without procedures fo rapproval or notification, there will 
bo no way to control them. There is no way to predict what may 
come up in the future. Some provision needs to be written into 
the regulation to provide for new developments.

5 a AC 9 5 .0 6 5  ( a ) (2)

It is most, important that this section requiring 
ADF&G. authorization of DNH permits be retained.

I am particularly concerned that Fish and Game have
more influence over Department of Natural Resources permits in­
volving tiaelands and estuaries important to fish nnd wildlife. 
Log dumping, log rafting and log storage areas come immediately 
to mind. There arc numerous non-conforming log handling areas 
scattered throughout, southeast Alaska yet these permits continue 
to be authorized.- *

t

X would like to see this section expanded to require 
ADFaG. authorization for projects in salt wator bodies such as 
boys that are important to fish and wildlife that are also being 
adversely affectod by log handling and soon to be affected by 
mining.

Article 3. Standards of General Application to Fish 
Habitat.. 5 Aa C 9^.170 should bo expanded to* include estuaries 
and bays necessary as fish habitat.

Sincerely yours,
c  ~?//

-------------------------------- . 'Mrs. Dixie 1-1, Baade ---------



M I N U T E S

o
A dv iso ry  Committee

P lace o f  Meeting: r / w r - n  COMMERCE BLDG.___________Date o f  M ee tin g :7 :3 0  PM 3 -1 1 -3 1
Members P resen t :  HALS*', XEE’ JER, DIXON, HcG.MlTY, 3URGGRAF, MOOD AID WAUGAMA.il 
MEMBERS ABSENT: SCARDOUOSH, B u i31 AND MAT SC”. HE

Others P re s e n t : LARRY J'fRlNIKS ADr&G QA>3 D I7 I30N , SCOTT GRUNDY ADF&G HABITAT F3KS,
OFFICER L . BEHAN 7*sM?
RICK SU33I3TION SECTION FAIRBANKS.
RON 3TANEK ADriG SUBSISTENCE SECTION ANCHORAGE 
BOB TD3EY ADF.'HG GLEN WALLEN 

Changes in  Membership (a d d it io n s  o re  d e le t i o n s ) :
(P le a s e  in c lud e  addresses f o r  new members) • * .

c l
Sub.iects D iscussed and /o r A ction  Taken:

MEETING CALLED TO ORDER BY BYRON RALE: SEC. AT 7:IiO  FA MARCH 1 1 , 1 9 0 1 ,
MI??JT3S 0 ?  L\3T MEETING ’T.sERE READ AND APPROVED (MEETING OF MARCH h , 19-Sl )
OLD BUSINESS: HALEY REPORTED ON SUBSISTENCE COMMITTEE AND THEY .ARE STILL WORKING ON A 
SUBSISTENCE PAPER FOR THE FISH BOARD. HAD A DISCUSSION ON BISON AND BROUGHT MR. VJAUGAIUN
UP TO DATE ON THE P I SON A11D OF THE VIEWS OF ARE CDMMITT33. • •
HEW BU,311333 : ’ •
IIP.. RON STATES OF AD FAG SUBSISTENCE SECTION A NCR. GAVE A PRESENTATION ON S'PSISTEMCS USE 
OF THE nr : : t:t :ja CARIBOU HERD AID ? tIE work they have been  doing  on THIS ISSUE .
-'It. ’’OB TC'EY AUF^G BICLOT GT GLENN A L L E N  GAVE B I O L O G I C A L  DA T A  O N  T - 3  N3LC H I M A  CARIBOU HERD. 

T M 3  MEETING WAS T H E N  O P E N E D  T O  I M S  C O H M I T T S E  T O  A S K  TIE3TTON.3 OF MR. ST A N E K  AND MR. T03EY

A 3  A L G O  T O  STATE A R E  V I E W S  ON "'HE IIS LSI ON'A CARIBOU H E R D  O' W H I C H  T H E  C O M M I T T E E  AGREED T O
I KOREA S3 T H E  DRAWING DE R H  IT T O  loOO Iron 1300 as vcr are H OT I Gil PROPO S A L  // 102 ON 2-25-31. 

ONE TJ2GTJGN W A S  H O W  N O U E D  T H E  SUBSISTENCE EFFECT T H E  T O T A L  ALL O W A B L E  HARVEST? ANSWER I F  

300 C.ARIBCN WER E  N E EDED FOR S UBSISTENCE THA T  WO U L D  LEAVE 500 F O R  OTHERS AI1D T H E  PERMITS 

M A Y  HA'E T O  "S R E D U C E D  ACCORDANTLY, (?”S PROJECTED 19?! HARVEST IS A P P R O X I M A T E L Y  800)
THE 1"3571ON WAS ASKED FOR A-LDOAL DESCRIPTION OF SUBSISTENCE THIS CAN NOT DE DONE IT WILL 
°E LETT ’ .*? TO THE BOARDS OF FISH A NO GA!iE. THERE WAS XXILHKOUIT A LOT OF DISCUSSION ON THIS 
SITJECT . PA.LEY READ A PAPER ON WHO IS  A SUBSISTENCE USER ADD IT  STATED THAT A RESIDENT OF 
THE ST A "2  OF A L i G DA ‘ /HO HURTS O  FISHES AND USES THE FISH OK CAME FOR HIS TABLE AS FOOD IS  
A SUBSISTENCE UOER. THE PAPER WE'.T ON TO SAY T'LAT I ? THE PISH OR GAME BECAME 3CAF.CEST IT
ccu ld  be r e s t r i c t  ;d t o  l o c a l  f . e s i d l t s  o f  a a re a  and so;3 o f  them hay not q u a l i f y .
?>3 MEETING WAS OPEN ?J» FJH IIC VjESCIONS AND CCMJIENTGI "THERE WEE A RANGE OF QUESTIONS O’ ! 
“CAF.T'OU, MOOSE AID PEED'.TION 0?-:.";iCH  THE AOV. COMMITTEE AND MEMBERS FROM AD.vtG \ND ‘rVNP- 
TIT ED TO ANSWER................  " "     r  j  ~~A-------
Ccn'o Ifcrt '’aye. . Submitted b y \/ X A 'S X '/ . V / I J U < L -

Secretary o F t n v r s r^
, Please fill out separate page for each day the meetings lasts.

P W ,i-
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ARCO A laska. Inc.
Posl Ollic-e flox 
Anchoraqo. Ala 
Telephone 907

M a r c h  20, 1 9 8 1

I h e  B o a r d s  of  F i s h e r i e s  a n d  G a m e  
S u b p o r t  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 0 1

C o m m i s s i o n e r  R o n a l d  S k o o g  
A l a s k a  D e p a r t m e n t  of  F i s h  a n d  G a m e  
S u b p o r t  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 0 1

G e n t l e m e n :

S U B J E C T :  A R C O  A L A S K A  INC. C O M M E N T S  O N  P R O P O S E D  F I S H
A N D  G A M E  R E G U L A T I O N S

A R C O  A l a s k a ,  Inc, a w h o l l y  o w n e d  s u b s i d i a r y  o f  A t l a n t i c  
R i c h f i e l d  C o m p a n y ,  w i s h e s  to t h a n k  t h e  A l a s k a  B o a r d s  of  
F i s h e r i e s  a n d  G a m e  a n d  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  f o r  an o p p o r t u n i t y  t o  c o m m e n t  o n  p r o p o s e d  r e g u l a t i o n s  
g o v e r n i n g  f i s h  a n d  g a m e  h a b i t a t  p r o t e c t i o n .

A s  >' n o i l  a n d  g a s  p r o d u c e r  in t h e  s t a t e  \laska, A R C O  
r e c o g n i z e s  t h e  i m p o r t a n c e  o f  p r o t e c t i o n  : r fi s h  a n d  g a m e
h a b i t a t  t h a t  is c r i t i c a l  t o  t h e  st a t e .  Au^ p r o p o s e d  
i n d u s t r i a l  a c t i v i t i e s  n e e d  to  b e  c a r e f u l l y  e x a m i n e d ,  w i t h  
d u o  c o n s i d e r a t i o n  t o  a l l  t h e  n a t u r a l  r e s o u r c e s  t h a t  m a y  be  
a f f e c t e d  b v  s u c h  p l a n s .

W e  b e l i e v e  t h e  e x i s t i n g  s y s t e m  e m p l o y e d  b y  t h e  S t a t e  of 
A l a s k a  for o i l  a n d  gas r e l a t e d  e x p l o r a t i o n  a n d  d e v e l o p m e n t  
a c t i v i t i e s  i n c l u d e s  c a r e f u l  s c r u t i n y  b y  t h e  A l a s k a  D e p a r t­
m e n t  or F i s h  a n d  Game. I n c l u s i o n  o f  the A l a s k a  D e p a r t m e n t  
o f  F i s h  a n d  G a m e  in r e v i e w  a n d  c o m m e n t  on p e r m i t  a p p l i c a­
t i o n s  b e f o r e  t h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  
a l l o w s  for a d e c i s i o n  m a k i n g  p r o c e s s  w h i c h  a c c o u n t s  f o r  
f i s h  a n d  n a m e  c o n s i d e r a t i o n s  a l o n g  w i t h  o t h e r  c o n c e r n s .  A  
c a r e f u l  b a l a n c i n g  of  all n a t u r a l  r e s o u r c e  e l e m e n t s  c a n  
t h e r e b y  t a k e  p l a c e .  T h i s  p e r m i t  r e v i e w  p r o c e s s  b y  t h e  
s t a t e  i n c l u d e s  r e v i e w  b y  o t h e r  r e g u l a t o r y  a g e n c i e s ,  r e­
s u l t i n g  in p c r m i t t a b l e  a c t i v i t i e s  w h i c h  a r e  c o n s i s t e n t  
w i t h  s t a t e  p o l i c y .  T h e  p e r m i t  a p p l i c a n t  r e c e i v e s  a p e r m i t  
w h i c h  is a s s u r e d  to b e  a c c e p t a b l e  to  all a g e n c i e s .

'Contrary t o  a s s u r a n c e s  f r o m  t w e  D e p a r t m e n t  o f  F i s h  and 
G ame, t h e s e  p r o p o s e d  r e g u l a t i o n s  a d d  a n o t h e r  p e r m i t t i n g  
p r o c e d u r e  t o  a l r e a d y  c o m p l e x  r e g u l a t o r y  m e c h a n i s m s  w h i c h  
p r e s e n t l y  i n c l u d e  fish a n d  g a m e  h a b i t a t  p r o t e c t i o n  c o n -  

Jccrns. . A  " h a b i t a t  p r o t e c t i o n  p e r m i t "  w i l l  h a v e  t o  b e  
o b t a i n e d  w h e r e  n o  s u c h  " p e r m i t "  w a s  r e q u i r e d  b e f o r e .  W

ARCOA*«tV« Inc it  1 Subnd iiiy  ol A llin licn ich litldCoinp in ,

COM M ISSIONER'S O tJ-ICE

i i c s m
•*“  MAR 2 31981
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T h e  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  
C o m m i s s i o n e r  R o n a l d  S k o o g  
P a g e  T w o  
M a r c h  20, 2 9 8 1

p r o c e d u r e s  a l r e a d y  e x i s t  w h i c h  a d d r e s s  a g i v e n  c o n c e r n ,  it 
is r e d u n d a n t ,  w a s t e f u l ,  a n d  u n n e c e s s a r y  to  i n v e n t  a n o t h e r  
m e c h a n i s m .

T h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  is c u r r e n t l y  
t h e  p r i n c i p a l  a g e n c y  t h a t  r e g u l a t e s  o i l  a n d  g a s  a c t i v i t i e s  
in  A l a s k a .  If t h e  S t a t e  o f  A l a s k a  l e a s e s  l a n d  f o r  t h e  
p u r p o s e  o f  e x p l o r i n g  o i l  a n d  g a s  r e s o u r c e  p o t e n t i a l ,  t h e r e  
is a n  o b l i g a t i o n  t h a t  t h i s  r e s o u r c e  b e  d e v e l o p e d  f o r  t h e  
b e n e f i t  o f  a l l  A l a s k a n s  in an e n v i r o n m e n t a l l y  s o u n d  m a n n e r .

If t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  is a l l o w e d  t o  r e v i e w  
a n d  "e n d o r s e " D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  p e r m i t s ,  
t h i s  a u t h o r i t y  w o u l d  c r e a t e  c o n f l i c t  o v e r  c o m p e t i n g  r e­
so u r c e  u s e  t h a t  w a s  s u p p o s e d l y  r e s o l v e d  w h e n  t h e  l a n d  w a s  
l e a s e d  o r i g i n a l l y .

A  c o n f l i c t  o f  r e s o u r c e  d e v e l o p m e n t  c o u l d  r e s u l t  in an 
o p e r a t o r  b e i n g  g i v e n  c l e a r a n c e  for a p r o j e c t  o n  t h e  o n e  
h a n d  b y  t h e  D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s ,  a n d  d e n i e d  a 
p e r m i t  t o  t h e  s a m e  p r o j e c t  b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  o n  t h e  o t h e r  h a n d .  Unde- t h i s  p r o p o s e d  p r o c e s s ,  
t h e r e  w o u l d  b e  n o  m e c h a n i s m  for r e s o l u t i o n  o f  t h i s  d i l e m m a ,  
w h e r e  p r e s e n t l y  t h i s  d i l e m m a  d o e s  n o t  e x i s t .

A R C O  o b j e c t s  t o  ehe r e g u l a t i o n s  as p r o p o s e d ,  a n d  b e l i e v e s  
t h a t  t h e  h a b i t a t  p r o t e c t i o n  p r o v i s i o n s  s h o u l d  be  r e­
s t r u c t u r e d  i n t o  g u i d e l i n e s .  T h e  g u i d e l i n e s  w o u l d  h a v e  t h e  
f o r c e  o f  r e g u l a t i o n ,  y e t  woulc b o  m o r e  f l e x i b l e  in a p p l y i n g _ 
t o  d i f f e r e n t  a n d  v a r y i n g  c i r c u m s t a n c e s  p r e v a l e n t  f r o m  o n e  
r e g i o n  in  A l a s k a  t o  a n o t h e r .

E n c l o s e d  a r e  s p e c i f i c  w r i t t e n  c o m m e n t s  c 1 t h e  p r o p o s e d  
h a b i t a t  r e g u l a t i o n s .  A l t h o u g h  w e  a r e  c n m e n t i n g  o n  t h e  
p r o p o s e d  r e g u l a t o r y  l a n g u a g e ,  c u r  so d o i n g  s h o u l d  n o t  be 
m i s i n t e r p r e t e d  t o  m e a n  t h a t  w e  a g r e e  w i t h  t h e  c o n c e p t  of  
t h e s e  p r o p o s e d  r e g u l a t i o n s .

V e r y  t r u l y  y o u r s ,

T. R. Fink, M a n a g e r
E n v i r o n m e n t a l  C o n s e r v a t i o n  D e p a r t m e n t  

t m w

-Enclosure



C O M M E N T S  O N  P R O P O S E D

F I S H  A N D  G A M E  R E G U L A T I O N S

5 A A C  9 5 . 0 2 0 : A c t i v i t i e s  in S t r e a m s  a n d  R i v e r s  F r e q u e n t e d
b y  Fish.

T h i s  s e c t i o n  o f  t h e  p r o p o s e d  r e g u l a t i o n s  r e q u i r e s  t h e  s u b­
m i s s i o n  o f  p l a n s  a n d  s p e c i f i c a t i o n s  f o r  r e v i e w  a n d  a p p r o v a l  
b y  t h e  D e p a r t m e n t .  C u r r e n t l y ,  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  r e v i e w s  p l a n s  for a c t i v i t i e s  in n o n a n a d r o m o u s  f i s h  
s treams, as p a r t  o f  t h e  o v e r a l l  r e v i e w  a n d  c o m m e n t  p r o c e s s  
f o r  p e r m i t s  a l r e a d y  r e q u i r e d  b y  o t h e r  a g e n c i e s .  T h i s  p r o ­
p o s e d  a p p r o v a l  c o n s t i t u t e s  a p e r m i t  w h i c h  p r e s e n t l y  d o e s  n o t  
ex i s t .  C o n t r a r y  t o  d e c l a r a t i o n s  m a d e  b y  t h e  D e p a r t m e n t ,  
t h i s  p r o p o s e d  p r o c e d u r e  w o u l d  i n t r o d u c e  n u m e r o u s  n e w  p e r m i t s  
for a c t i v i t i e s  t h a t  a r e  a l r e a d y  r e v i e w e d  b y  t h e  D e p a r t m e n t  
t h r o u g h  e x i s t i n g  m e c h a n i s m s .  P r o t e c t i o n  o f  s t r e a m s  f r e­
q u e n t e d  b y  fish is a l r e a d y  p r o v i d e d  b y  t h e  e x i s t i n g  m e c h ­
an i s m s  o f  p e r m i t  p r o c u r e m e n t .  T h e  p h r a s e  " f r e q u e n t e d  b y  
fish" is v e r y  b r o a d l y  d e f i n e d ,  s u c h  t h a t  an  a p p l i c a n t  w o u l d  
n o t  k n o w  b e f o r e h a n d  if a s t r e a m  t h a t  m a y  b e  a f f e c t e d  b y  
a c t i v i t i e s  is " f r e q u e n t e d  b y  f i sh" o r  not. T h e  r e g u l a t i o n  
d o e s  n o t  " i n c r e a s e  t h e  p r e d i c t a b i l i t y  o f  d e p a r t m e n t a l  d e ­
ci s i o n s " ,  n o r  d o e s  it " e s t a b l i s h  s t a t e w i d e  c o n s i s t e n c y " ,  n o r  
d o e s  it 'increase e f f i c i e n c y  of o p e r a t i o n s " ,  n o r  " e l i m i n a t e  
p e r m i t  r e q u i r e m e n t s  for c e r t a i n  a c t i v i t i e s . "  In fact, t h i s  
p r o p o s e d  s e c t i o n  e x p a n d s  t h e  n u m b e r  o f  p e r m i t s  r e q u i r e d .

5 A A C  9 5 . 0 2 0  (1) ; T h e  p r o p o s e ^  r e g u l a t i o n  i n  t h i s  s u b s e c t i o n  
c a l l s  for a p e r m i t  to  b e  n e e d e d  w h e n  s n o w  a n d  ice b r i d g e s  
a r e  t o  be used. C o n s t r u c t i o n  o f  s n o w  a n d  ice b r i d g e s  h a v e  
n o  i m p a c t  on  f i s h  in  t h e  w i n t e r .  F o r  t h e  p a s t  s e v e r a l  
y e a r s ,  ice r o a d s  a n d  b r i d g e s  h a v e  b e e n  b u i l t  for e x p l o r a t i o n ,  
c r o s s i n g s  on n u m e r o u s  c r e e k s .  N o  i m p a c t  t o  t h e  f i s h e r i e s  
h a s  b e e n  o b s e r v e d  in a n y  o f  t h e s e  i n s t a n c e s .  The D e p a r t m e n t  
p r o p o s e s  t o  r e q u i r e  p e r m i t s  for a c t i v i t i e s  t h a t  h a v e  n o  
b a s i s  on f i s h  i m p a c t  m i t i g a t i o n .  T h i s  u n n e c e s s a r y  r e q u i r e­
me n t  s h o u l d  b e  e l i m i n a t e d .

5 A A C  9 5 . 0 3 0 : A c t i v i t i e s  in o r  A f f e c t i n g  A n a d r o m o u s  F i s h
S t r e a m s .

S u b s e c t i o n  (6 ) of  t h i s  p r o p o s e d  r e g u l a t i o n  w o u l d  r e q u i r e  a 
p e r m i t  for c o n s t r u c t i o n  of  s n o w  r a m p s .  C o n s t r u c t i o n  o f  a 
s n o w  r a n p  d o e s  n o t  i m p a c t  f i s h  in a s t r e a m  in w i n t e r .  S e e  
c o m m e n t s  o n  5 A A C  9 5 . 0 2 0 ( 1 )  abo v e .  T h i s  u n n e c e s s a r y  r e ­
q u i r e m e n t  s h o u l d  b e  e l i m i n a t e d .



5 A  A C  9 5 . 060: H a b i t a t  P r o t e c t i o n  P e r m i t  R e q u i r e d .

T h i s  p r o p o s e d  r e g u l a t i o n  s e t s  a l i m i t  for a " h a b i t a t  p r o t e c­
t i o n  p e r m i t "  a t  a m a x i m u m  t e r m  o f  f i v e  yea r s .  A  p e r m i t  
t h r o u g h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  f o r  l e a s e  o p e r­
a t i o n s  a p p r o v e d ,  as r e f e r e n c e d  in 5 A A C  95.065, m a y  n o t  be 
s u b j e c t  to t h i s  s h o r t  a t i m e  limit, as a l e a s e  o p e r a t i o n s  
a p p r o v e d  a c t i v i t y  m a y  e x t e n d  b e y o n d  f i v e  y e a r s .  W h e r e  l e a s e  
o p e r a t i o n s  a p p r o v a l  e x t e n d s  b e y o n d  fi v e  y e a r s ,  a " h a b i t a t  
p r o t e c t i o n  p e r m i t "  s h o u l d  a l s o  be e x t e n d e d  for t h i s  p e r i o d .

5 A A C  9 5 . 0 6 5 ; A d o p t i o n  o f  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e  
A u t h o r i z a t i o n s .

T h i s  s e c t i o n  o f  t h e  p r o p o s e d  r e g u l a t i o n s  s t a t e s  t h a t  a 
" h a b i t a t  p r o t e c t i o n  p e r m i t "  n e e d  n o t  be s e p a r a t e l y  a p p l i e d  
f o r  if t h e  a c t i v i t y  f o r  w h i c h  a p e r m i t  is r e q u i r e d  u n d e r  5 
A A C  9 5 . 0 4 0 ( b )  o r  (c) is a p p r o v e d  u n d e r  a p l a n  of  o p e r a t i o n s  
a p p r o v a l  t h r o u g h  t h e  D i v i s i o n  o f  M i n e r a l s  a n d  E n e r g y  M a n a o ^ -  
m e n t .  5 A A C  9 5 : 0 4 0  c o n c e r n s  o n l y  a c t i v i t i e s  in S t a t e  of  
A l a s k a  c r i t i c a l  h a b i t a t  a r e a s ,  s a n c t u a r i e s ,  a n d  r e f u g e s .  
S t o p p i n g  s h o r t  o f  i n c l u d i n g  a d o p t i o n  o f  all D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e  a u t h o r i z a t i o n s  for a c t i v i t i e s  in t h e  state, 
i n c l u d i n g  a c t i v i t i e s  w h i c h  o c c u r  in a n a d r o m o u s  f i s h  s t r e a m s  
a n d  a c t i v i t i e s  in s t r e a m s  a n d  r i v e r s  f r e q u e n t e d  b y  f i s h  in 
S e c t i o n s  5 A A C  9 5 . 0 2 0  a n d  9 5 . 0 3 0 ,  e s s e n t i a l l y  c r e a t e s  a 
s e p a r a t e  p e r m i t t i n g  p r o c e s s  f o r  t h o s e  a c t i v i t i e s .  The 
D e p a r t m e n t  is c r e a t i n g  m o r e  p e r m i t s  w h e r e  it h a s  a g e n u i n e  
o p p o r t u n i t y  to e x e r c i s e  r e g u l a t o r y  reform. B y  a d o p t i n g  
a u t h o r i z a t i o n s  for all a c t i v i t i e s  r e q u i r i n g  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e  a p p r o v a l ,  t h e  D e p a r t m e n t  w o u l d  rstill " a l l o w  
p u b l i c  c r i t i q u e  o f  p r o c e d u r e s  a n d  s t a n d a r d s  u s e d  in i s s u i n g  
p e r m i t s ,  i n c r e a s e  p r e d i c t a b l e t y  o f  d e p a r t m e n t a l  d e c i s i o n s  
i n v o l v i n g  i s s u a n c e  o f  p e r m i t s ,  e s t a b l i s h  s t a t e w i d e  c o n­
s i s t e n c y  in t h e  D e p a r t m e n t ' s  h a b i t a t  p r o t e c t i o n  p e r m i t t i n g  
p r o g r a m ,  a v o i d  l i t i g a t i o n  o v e r  m a t t e r s  of  i n t e r p r e t a t i o n ,  
i n c r e a s e  e f f i c i e n c y  of  o p e r a t i o n s  a n d  e l i m i n a t e  p e r m i t  
r e q u i r e m e n t s  ^ o r  c e r t a i n  a c t i v i t i e s . "

I f  " e n d o r s e d " ,  a s  u s e d  in 5 A A C  9 5 . 0 6 5 ( 2 ) ,  m e a n s  s e p a r a t e  
d e p a r t m e n t a l  a p p r o v a l ,  a c o n f l i c t  m a y  e x i s t  b e t w e e n  t h e  
a g e n c i e s .  E n d o r s e m e n t  w i l l  m o r e  l i k e l y  o c c u r  p r i o r  t o  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a u t h o r i z i n g  t h e  a c t i v i t y  
p u r s u a n t  t o  11 A A C  65. T h i s  p r o c e d u r e  s h o u l d  be c o n t i n u e d .

5 A A C  9 5 . 1 2 0: A m e n d m e n t s  t o  t h e  P e r m i t .

S e c t i o n  (b) o f  t h e  p r o p o s e d  r e g u l a t i o n s  s h o u l d  i n c l u d e  a 
c l a u s e ,  w h e r e  if t h e  a p p l i c a n t  f o r  an a m e n d m e n t  d o e s  n o t  
r e c e i v e  a p p r o v a l  o r  d e n i a l  o f  t h e  a m e n d m e n t  w i t h i n  30 d a y s



a f t e r  s u b m i t t a l  o f  a l l  r e q u i r e d  i n f o r m a t i o n ,  t h e  p r o j e c t  m a y  
p r o c e e d  as  set f o r t h  in t h e  a m e n d m e n t  a p p l i c a t i o n .  It is 
i n h e r e n t  that an a p p l i c a n t  for a n  a m e n d m e n t  r e c e i v e  a 
t i m e l y  r e s p o n s e .  A l s o ,  a m e n d m e n t s  s h o u l d  be  a l l o w e d  t o  b e  
a p p r o v e d  v e r b a l l y  b y  t h e  D e p a r t m e n t ,  w i t h  l a t e r  c o n f i r m a t i o n  
in w r i t i n g .

5 A A C  9 5 . 2 0 0 : C u l v e r t  I n s t a l l a t i o n  S t a n d a r d s .

T h e  s t a n d a r d s  i n c l u d e d  f o r  c u l v e r t  v e l o c i t i e s  w o u l d  b e  
a l m o s t  i m p o s s i b l e  to  a t t a i n ,  a n d  a r e  v e r y  r e s t r i c t i v e  c o m­
p a r e d  to  c u r r e n t  D e p a r t m e n t  g u i d e l i n e s .  T h e  s t a n d a r d s  a r e  
u n r e a l i s t i c  a n d  a r e  g e n e r a l l y  n o t  a c h i e v a b l e  on t h e  N o r t h  
Sl o p e .  G r o u p s  II a n d  V  in t h e  t a b l e  o n  p a g e  15 a r e  s p e c i e s  
m o s t  p r e v a l e n t  on t h e  N o r t h  S l o p e .  T h e s e  g r o u p s  w o u l d  
r e q u i r e  for a 60 f o o t  l o n g  c u l v e r t ,  a 2.3 c f s  v e l o c i t y  a t  a 
Q 2 . 3 3  f l o o d  a n d  a 1.6 c f s  v e l o c i t y  at n o r m a l  s u m m e r  fl o w s .  
C o m p a r i n g  t h e s e  p r o p o s e d  v a l u e s  t o  c u r r e n t  D e p a r t m e n t  o f  
F i s h  a n d  G a m e  g u i d e l i n e s ,  s h o w s  t h a t  c u l v e r t s  w o u l d  r e q u i r e
4 c f s  at Q5 dis^.iarge.

L i t e r a l  i m p l e m e n t a t i o n  o f  t h e s e  p r o p o s e d  r e g u l a t i o n s  in 
s t r e a m s  w h i c h  m a y  n a t u r a l l y  e x c e e d  t h e s e  v e l o c i t i e s ,  m a k e s  
t h e s e  s t a n d a r d s  u n r e a l i s t i c .  T h e  v e l o c i t i e s  p r e s e n t e d  o n  
t h e  t a b l e  s h o u l d  b e  u s e d  as  g u i d e l i n e s  only, a n d  e a c h  p r o­
j e c t  in a s t r e a m  s h o u l d  b e  e x a m i n e d  o n  a c a s e  b y  c a s e  b a s i s  
t o  e s t a b l i s h  c r i t e r i a  t a i l o r e d  to  t n a t  i n s t a n c e ,  as is 
c u r r e n t l y  d o n e  b y  t h e  D e p a r t m e n t .

(

5 A A C  9 5 . 9 9 0 : D e f i n i t i o n s  (8 ) .

A s  s t a t e d  in s p e c i f i c  c o m m e n t s  on  t h e  p r o p o s e d  r e g u l a t i o n s ,  
t h e  d e f i n i t i o n  of  " f r e q u e n t e d  b y  f i s h "  d o e s  n o t  a l l o w  f o r  
a n y  p r e d i c t a b i l i t y  b y  d e p a r t m e n t a l  d e c i s i o n s  i n v o l v i n g  
i s s u a n c e  o f  p e r m i t s .  T h e  d e f i n i t i o n  d o e s  n o t  h e l p  c l a r i f y  
c o n s i s t e n c y  in p e r m i t t i n g  p r o g r a m s ,  n o r  d o e s  it n e c e s s a r i l y  
e l i m i n a t e  j3crm.it r e q u i r e m e n t s  f o r  c e r t a i n  a c t i v i t i e s .  T h e  
d e f i n i t i o n  is o v e r l y  b r o a d ,  a n d  s h o w s  n o  g u i d a n c e  for 
D e p a r t m e n t  i n v o l v e m e n t .
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M $kof Luimibei* Compamjs Irac.
Post O ffice Box 89 • Petersburg, A laska 99833 • Phone (907)772-3816

March 3 , 1981

M r. Diclc Logan, Chief o f Habitat 
Boarck o f F ish e rie s  and Game 
Subport Build ing 
Juneau , A laska 99801.

■■ ■ ■uni   __________,v'- \ ....
T T ; Qs’r-fy--:/- ■■

D ea r M r, Logan:

Thank you fo r  the opportunity to review  and comment on the proposed 

regu lations governing fish and game habitat p ro tec tion . T have no specific  

comments concerning the habitat protection p e rm it system  and find the 

regulation m ore  than adequate. H owever, 1 weald appreciate rece iv ing  

a copy o f the fina l regu lations when they a rc  adopted, and a map o f the 

F ish  & Game c r it ic a l habitat a re a s , s la te  game refuges and stal e game 

sanctuaries in Southeast. Such in fo rm ation  w ill be usefu l n planning 

fu tu re tim ber acquisitions.

S in ce re ly , 1

G e rry  Knge l, F o re s te r
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Thank you for the opportunity to review and comment on the proposed 

regulations governing fish and game habitat protection. Though the 

proposed regulations will not apply to projects on National Forest 

land, the Forest Service is supportive and is complying with their 

intent in the management of National Forest lands in Alaska. We  

offer the following suggestions:

1. Throughout the proposed regulations the intent does appear 

to switch emphasis back and forth between project planning and 

project operation. This is confusing. We recommend the proposed 

regulations be divided into two major divisions. One division which 

deals with regulations and standards for project development and 

another division which deals with project implementation.

2. Section 5 AAC 95.180 Adherence *■'■» Standards. Recommend 

clause (a) be amended to read as follows: ?crmit requirements must 

meet the intent of the standards stated in Sections 190 - 260 of 

this chapter. This would change the focus of the Standard from the 

permittee to the Department ' itat protection administrators. We

re flexnbility in administering the 

We realize there will be a 

etations of the Standards by the 

t this will be offset by the 

AAC 95.910 waiver of standard 
clause which requires the Department to detail rationale why there 
is a need to waive a standard.

believe this would allow mu 
habitat protection rcgulati 

potential for inconsistent 

Department personnel but v. 

reduced need to invoke Sect

;«

3. Define what constitutes significant, for:

a. 5AAC 95.200 Culvert Installation Standards. If a 

culvert is proponed for installation at a site which, in the 

determination of the department, is used for fish spawning or has 

signi ficant use from rearing, tnc department will not a p p r o x  the

p C f l t f

■- *• 1
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culvert installation plan. Instead, the department will require 

that an alternative site be proposed and approved, or that a bridge 

be installed at the proposed crossing.

b. 5AAC 95.210 Diversion Channel Standards. The bed j.ad 

banks of the diversion channel mu6t be constructed of material that 

will not significantly erode at expected flows.

c. 5AAC 95.230 Stream, River and Lake Bed Stabilization.

No person may excavate gravel from any portion an anadromous fish 

stream which is used for spavning, or has significant use for 
rearing.

4. Need to define what constitutes "substantially free of dirt 

and debris" in Section 5AAC 95.220 Stream, River and Lake Bank 
Stabilization.

(b) snow ramps and snov; ' -idges must be composed only of 

snow or 1 ce and must be substant. ‘.ly free of dirt and d e b r i s ;

5. Need to strengthen Section 5AAC 95.220 Stream River and Lake 

Bank Stabilization clause b-2 by adding language to cover spring 
breakup.

6. Please clarify in either Section 5AAC 95.050 Habitat 

Protection Permit Required or Section 5AAC 95.160 Renewal of Permit 

as to the intent regarding permit renewal. The way we read 95.050 

and 95.160 it appears a permit would need to be renewed for projects 

already approved if the project has not been completed within 5 

years after being issued. If this is a correct interpretation, it 

could create significant additional work for the Department as a 

major portion of the permit activity on some projects could take 
longer than 5 y e a r s .

7. We recommend Section 5AAC 95.190 Standards for Free Pass and 

Protection and Section AAC 95.200 Culvert Installation Standards be 
incorporated together.

8. We recommend Section 5AAC 95.220 Stream River and Lake Bank 

Stabilization Standards be incorporated with Section 5AAC 95.260 

Shoreline Standards.

9. Section 5AAC 95.200 is too specific. We recommend the 

specific standards on culvert placement and dimensions and alignment 

be changed to guidelines for assuring fish passage.

10. Recommend the deletion or rationale in Section 5AAC 95.260 
Shoreline Standards.
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11. We wonder whether the following standard clauses are 
n e c e s s a r y :

a. Section 5AAC 95.190 Standard for Free Passage and 

Protection of Fish (c) Blasting is prohibited within one-eighth 

mile of the edge of the water in any river, lake, or stream unless a 

lesser distance is specified by the department on the permit. We 

think the Department will have to issue a variance to this clause 

for the majority of proposals in which blasting is part of the 
project.

b. Section A AC 95.200 Culvert Installation Standards. 

Subsection (a) All of subsection (b) except for clause 3: We agree

the subsections (a) and (b) provide the permittee with excellent 

information to use when designing a stream :ossing structure to 

pass fish but this information should not be presented as 

standards. It should be used as suggested criteria or guidelines 

for the permittee as the standards proposed are not the only 

specifications available for use to achieve fish passage.

c. Section 5AAC 95.220 Stream River and Lake Bank 

Stabilization Standards clause (g). Delete the statement concerning 

bridge pilings removal. By deleting bridge pilings must be 

extracted or cut off level with or belov the stream b ottom and 

change the wording slightly the intent of the proposed clause will 

remain. We think your intent is when channel struture is removed 

the channel is to be restored to its former configuration.

d. Section 5AAC 95.240 Water Quality Standards clause (2). 

The Forest Service in unaware of any acute or chronic toxicity 

problems caused from using treated timber stream crossings as worded 
in clause two.

Clause [? )  Informal discussion with the Department surfaced the 

intent of this clausa was aimed primarily at drainage in urban and 

metropolitan areas. If this is the case then it should be specified 

in the clause. On climbing roads which are not outsloped, the 

inside ditch may often discharge into a stream directly. Thus, 

there is a need to expand the clause to reflect drainage ditch 

discharge for non-urban and metropolitan areas,

e. Section 5AAC 95.260 Shoreline Standards Clause (c). 

Informal discussion with the Department indicated the intent of this 

clause was to eliminate the potential of the non-biodegradablc net 

getting into a body of water containing fish and creating a gill net 

type of problem. Their concern was with the plastic and 

monofilament stabilization net. Though the plastic and monofilament 

nets arc not biodegradable, they do degrade rather quickly when
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exposed to ultraviolet rays. Further, once vegetation is 

intertwined in the netting it is essentially impossible to remove it 

without damaging the erosion control vegetation.

f. Section 5 M C  95.130 Retention of Permit for Inspection

and INSPECTION OF PERMIT SITES c.au^e (a) We think in most

instances this would be impractical. At which wo r k  site for example 

should the permit be located on a project involving construction of

20 miles of road with 25 stream crossings requiring fish passage and

the project has 10 subcontractors?

Again, thank you for the opportunity to comment.

^fo\.J0HN A. SANDOR 

I Regional Forester
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: *••• : ' . ,v'— • ' • :: ';;:v . •Oh*
jV‘ • • \ 17<,SV-' " *’ • ' •  • ’ *\ t •’ /•* ’ r •*. V'/l4 ' >. .'-Vi; •/ • ...

• ■ • ■ ■ , ■» * . • • •f .  .• -• * . -  • •* • • -  -  ■ ♦ * • * *  • .  . .  » . .. . .V .  . . . . .  ^ t 'mm' • • -• * # • * - v  •

“ • . . . . .

;  - _ ■. ' .  . .  • •• ' ■ : • • • • . • *• . .  ■•■■ ■' • 

% ' ■' • ■ • • ' ' •••• ■ ' . /'• ; <•- : V

: ■ ■ ....... ••. ■ r-V" Pm.;-; vr •.•  ...-V:'-

y>s h 

8 $

f0
1 1

S I

fe*
>-.k-

wi:7?j
* it t • ' tr - .n]

•v*wa

1*3

;*• %A

\ J i  f l J - e  4 O S S '  /•/: 7 i  f > y  ^  

* ^ / —

■ S . '  t t f r
' .• . ’ . "  • • • • < * ■ •  V . . .* • • *-

V I  /  ?] s

y

^  J7  ' f n y  w w ? ;  / ? i / 7  7 - 7

U s /.. 
S y y U , u  ^

/?2!2J±  M s / - . r r

Sx-t* y*?^u /*yP**r>  s  U fc -o n z -n e w s  
w s j  6 y  f a s / ? "  - p / j y / w

H  7 c ( ,  < t n e  < z > 7 % y  < r -  y w

y r w



'
fp.ii '•ft/, 2 0 ,

c

«<8»d oon vw i

c

c

- S ^ r ^ -  • ■ / .......

$0/1/?,/? < p y  / 9 & 4 f * * £ ~  •• •

15" (/P /%'A-7~ /£***'■ 0/AS6— . . . . "

( i f M & r i -  . . . . . . .

• • • ......................

5̂ </r lofwvtifir /$ fi&ttr
' . • . • . ■. v. ;• • .-• .

J ' t r£(s/S//7i/<£ & v Q & Z p l U ~ -  C  cttt'O b h , u r  //*&-/n t f ~  . .

P/Zo-firdcA). t v / t e  / M r  / 6 p 7 ~  'w / I S / T

fpU^/P-T' / / / ^ ^  /hVOTcJS ^p/./y/Jl/udr- f l / o ~  / p u ~ / ~

/ / y  l o ^ r  'A>/?/S<y / ^ G ^ ^ S c i O  r . / Z / P y A ^  ' 0 ^ %. 

/ % / £ / ?  ( o / V ,  A c f -  ' J ' ? £ •  " J f f e r / # * ’

f z r u v  & ! & & &  a y  /?'£.. /t'/M> f e  s y  / / / < r / / - ^ p -

■ fihn V e ^ y  i/zzp/sTt'SeiOt, . : ; . . .  .... ..........................................

. .  ; . p n  y P / *  $  e'&'K't 6  y/./P/c'~ / f a j e r / J * &  c o y  )fy'A-'~
At o'/: /S p/2(///os- A  u ^l/ ^'o  A Ay.'# ..rA*~ &#*<£-
& * / & * *  m M  X ~  / A s . ;.

• ' , I , .
//tflU/t. p > C 7 ? r  / f r s w / S ' f l  C c  / f e c & w  i o , U o , J  O: 

C ? u / y / c U  f / t C  < £ > j h n U ~ f  ' M m X -  at ' / S c j U O i > 0 ‘C i 7  ' • '

/n-crfs-" rA Y rssv /rtricYni'ius A/e ftocPivO.
. / ? t j f r r U - / r , , y

//7«>
COMMISSIONER *c O 'T '—  s? /  r  <nX

i E O E i v E i n  - i Z *
MAR 2 o  IBBI “ J

r / e e .

department of eisu to  an-

•** • .V f i





ffk- i 5$7'£>Y'̂ /
: r -  ^ O v / a  t"'

- M ^ k t .......

LA v"h>M_4 N'A

-£jl\ £  L/'̂ .q;c^V^>^v\3
V̂ v IMtf ^  .p  u xceu ".. <q>old iv ^ ^ V 'U c p

* £ e e ,  / . c < A e  ^ o  6 o  1 .
'i'kc.'SC*. N ^ C c S u i d  t C v A 3  C c « ^ _  " K w ^ Q  |^Ci I ?

sl'pp'tc  y-l^o^cA^ d.u«vf UoA' . ....
. . J * ^ i t v v J _ i _ c ^  _ . < i L _ c ^ v c < $  :̂ -c

J y p ^ d  f f o f e  ^ t o  w t ,  « J e .  « - - . - ■  - •

£»J (rk . ii^cj^^ctl ^  J ( l0cr<.̂ j 
_ f ]H  C A  J c £ M c f  _ ' / 4 c A  . 6*-).<6_. ..(^cu. u\..._. vacJ .»_______
...̂Kyj'-Pc/ - -QJQ/S  : H A y 1. . . j ^ A l . 

/k -,   . . A >  ...._0 ‘ :..;... A _

 L  I  .K.

:C-

/GLO— L. -

 .JA\ c

COMMlSSlOVFP'c ■OPFICF

NAft 2 31981 ^  

BEPAXirar Of fHl A:ii) d ’dc





c

o q o

•>r*» • mmm >
rnn i

r lf ir*  Ii i « i  I

% i

c

c

.. d ip t* * ''- ' X '
• •• * * yl /k

^  z ~V'l<»~c) v  ^ / v  £*-J ̂y- ch^J^0 ' *

'SdU^U/b-................~ v ~

. , x , Z y y  "d ^ 4 . .. .;...

c r t -

S4

f~ *n •■ y  ■ ■ y

* ^ W ’ ^ /'U^. '̂ /

. . . . . .  • . . . . . .  . f

; v  O ^ .  tAs'S'~C/£t dC-^s ,  .

r z i
co •»’••ccjoNnR’s o m e n

s MAR 23198)

lETAl'iIIiBil OF ITSU AND CAJi



111 ■ ■ ■— — —

. . .

, -.ar,:; .•.*.: ••

(Z c m / y y t,

OtfAJ 1-ertfrJy

f ^ / ^ 4

• ... 5 •.•.

■* v> »**■»: ‘.F ‘



* • •

/~\ ' _ j " T ^ o ^kjao Q
C o ' *  /n tJ^ro'L-^. ; -̂ M  J

J ^ f O ^  S ^ U , j

» * ~  <4 £

J^O-<

CO M M ISSIO N FF’* O FFIC E

H ft I V E |
*1? /,no4 ^

M A R  2  o  1 9 8 1  

D E P A R T iilE N T  O F  F L U  A'.!D SA3K2
vju-n &£

f i
£>&r~ * & & &  ' ^

/f

ye.^
r I  • « <v o t ^e m  
i / x t ' o n s ^  ykj' n-

y  'tpro fc^ ed?

I
r  e. **,+>* > U  ■£'"/«./ -pr-c>l&d'0 '7

y  J' s h  ? <”* '

\

/,0
* .  3 ~ * \ f  ^ , <  

.u  n L c J e r s  « ,  * * » /  — •'";'"J -

* u  • , • A  ^  / U
v/o«^ / e t ' n  I g n o r e .

C0 too. / «,v~ u

/ /'i ft /~o

l n c. r -f

f,s0  r r c V * .  t t ^ ' V e o - S .  r 7 ^ ,c

+« ^ ^ ‘Tr "

, - r- -r<t /  j- u  ^ Lot
fimv.rtcstn a_t b ' z e s x  . '

1 . / * / T r  c/ao(
jL/^e c ' <‘a * y/i^7 r \Jn<r-(y n-i, y a c ^  SlA-Z <->r * ^ Z " \ y

g w i z .  .

7?Ae d e c e n c y  ry

„ J-( O  O7? 7
yke_

0.0**.> rn O  o
* Ot'VJ 3u~f-C‘ C ten b ^n<e

r f r O f D s v t S  y ^ j A t O  0 ( > « * ? * *

t »

 roicc .L  ,_   _____

/* C£/~

4
/*i,«,i\c £/i9(/ifer .

s • . ' •*/ * *. 7  -'•- £»eri/ 'Yf'*i't

-► .% • •»% . «...



' rr>M*« 'ggfONF.Py’S OF F IC E ________

d> i® ia\? e m
MAR 2 31981

%
BEPARTMENI OF FISH AND GAME

/A e  J v 4 r A  73 ̂  .(jL c e s ^  / H ' V e / "  / a  

. ( e , f  / A  .p 'te y o G  ̂ = < J)

" *• Jv^/- <=>\aC^ ^jov^\f o-'L^L (5 5 ' ^ J ?

. c~i— (y^^y'-^s (yy\ / * i ? £ j L 3 c ? / ^ C .  P ?

j T c & 6'T d
i Ap PsS'fe?-~J/ c - s ^ y

. .  ' . . l / b b ~ y  c i ^ w A  C y b y > ^  £  P f c s - e .  i ' y  J T

•• / w P  A° * A /  x>ii^y or\^ /t? c&G

U ^ / 7 - ^  o ^ t /  M ,\-eyr\ S  • <vu/<r>v. \̂<cKc*l

£
-A i.

Z)̂ . / W .  m . /A^v2>v^ A )

0 -jA<_ U4^fJ-/B,r\ frznvy q^ n a ^ r J - A ^  y ^ c / k / -  <5 ^

C n f c ^ j  ^ u j ?  oz-j^. < y ^ -  2 ~ ^

to*, h'ru* H a n s  (L^~ v

CcjTKh 0 /  /-{fl o  £  - e & ' s h * ~ c - z

. r  o^>^2 a L j-  \~Uiszji

o ~ A

X_ — O' ̂  ^

f^Ci hveS jj A j^ST JL'CSt SJ^VuLi^ A s  5 > 4

d^~0>'y/\

'*'(/

f t
^  [)
C.Q'i. c<?/ *  & ij>  C _ c / l c e  n ^ - '

■ " D  1 6?

Jc > V i



I
 

^



o
0

.3
1

1
 

3
0

 S
H

U
T

S
 

3 
S

O
U

A
tt

_
 

. 
JJ
JO
 1
00
 S
HU
TS
 S
SO
UA
If

A
 

I
M
U
 3
00
 S
xl
tl
S 
3S
OU
At
t

AX
 r/

OM
4l



/U r - t  O^'yX, .

/ter J U ^ ' t ^ L A A .  ibJkjL £$.s *s ~c/ L
_ I --

i2@-£-ALJ!'^ > . . ..

A j j ^ -  r i j h ^ J b  /t$^-k

f o , \ J L  Ly-t-Q- S L A ^ J t a J t '  S w \ s

"eyC^J^ L̂ .

CO M V'^ 'IO N F.R 'S O FFIC E

r e j E l l l ^ l '

MAR 2 31981 

BEMUTffifl OF FISH AND GiU£



C O M M I S S I O N S '> ^



A -  ' ' —  ' "

M L . r.»

/

- O o o - r » ^ ^ r  f^er^CiJLS) S A

3 ° r ^  r tO ■ u jg

<~eo-<r

o
Qxn-uf

C O M 'fS C IO N E R ’S O FFIC E
—V

fl.
( T ^ / C A ^ Q o u<J(?_c k-. 9 y 8 o  (

AR 2 3 1981 

DEPARTMT OF FISH AND GAME

■erS

C it e . 4 0 ^  = * feW }. ~ ~ ~ J l
/ n - t g ^ J L a Z t Z r w a  , z A l ^ i  C ^ J L <  o X

e n r t s - r  J L e r f ?  V  G - ^ r H  -d i-^^-o-trsJ^o (y-^AAj-o-a.~*rSLo /

0 M  / - U j ?
o  ^  ^ p f c L ^ r  j?fcC*-txcfe

^  (7 4- ‘ A  .. M J L c J r  M - ^ j l  4 4 )  m f .  • = /  G q ,- „ ^ cM  0̂ -̂2-?>ov\/<J

U l P  J U .  - U .  X l « « j f c ^ P  c r £  XsC^Zsf' -t-w-v C K L J l <

'i-z.^JLdtuj o M  ~ $ G L i
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ô -( ai> j z y #

■ s U<JL4- A P f  ' - y X ^  ^ p A

>■'< d  <r-?'g~ -■■<//;<■/ / ^ 7 ' Z 0 ~ i

' :y / .

; g - *  7

COM M ISSIONER’S O FFICE

| 6 j l E (gEDWI E |
MAR 2 31981

* •  *

DIPARTMEHT OF FEU AND GAME '



- ’ f . '  -K -N

o .

222

>!I

c

c

i? ’f Z r ^ i c c i

/ a

s/tlS (/rllf <^Y' ^CV*/£/s

/ 7 / ) / ? r f    / _ . . .

c^oi-lf-S''^ /^iidtgjsc tytoi***tr«

— / yf*frtC.

Z s/u a J. /7< t^i/ld ^  . ,4* --/C/? (>f& I A & HMJ2.&& Jt7<L.

f t* * / • / <f / ^
iT^tnt.y ^v, ^ u i a n t  \ <■ 'c:*\ . .. •

(/ * * **

Jf:<C ^cz+.t** $■<'*■*•-w ✓ //*«/ 3.  ..*f*+%*<*&.
O  <:>

d i t c A  %..CiXf /M/M'L£<si j/<<yf -/C<^
• i

jtytSAuCfC^Z ^  ^ / / U t  /S**_ ^ 4  ^  ^

Osi\ £HZfcz-o*i_ , j f o <
/  ^ ;

/^/C°°. c/(i<& y U ^ X *  Slx> W ytu'fS

■cVAff ..............  .

V.W.V

J K
COM M ISSIONER'S O FFICE

■eEBVEJfi)
MAR 2 31981

Z ?  ?/-  ̂

DEPARTMENT OF FISH AND GAME

I



c
‘V 1

C \

$ ,o 

U

V/"'l2

14

I \-
15•! I „

-vfr-'w

r  17iv «»

C I S ­

C ’-!

«•

/ frC  f * 7 * A

s £Uu ^  ’&uir£.

\2x̂  C,<^ 'AtSjL&'i-t-' l^yCoo y ^y

/L-e?£ .
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CONSERVATION 
Holnei. A loiko

JUNEAU GROUP- 
s ie r r a  ciua
Juneau. Alaska

S ITKA  GROUP 
SIERRA CLUB 
Silko, A loiko

PETERSBURG
CONSERVATION
SOCIETY
Petersburg. Alosko

SITKA
CONSERVATION 
SO CIETY 
Sitko. Alosko

S1IKINE
CONSERVATION 
SOCIETY 
Wrongell. Alosko

M K U  CHAP1ER ACS 

Juneou, Alosko

TO N G ASS
c o n s e r v a t io n

SOCIETY 
Ketchikon. Alosko

Southeast Alaska Conservation Council
BOX 1692, JUNEAU, ALASKA 99802 907-586-6942

- '

B o a r d s  of F i s h e r i e s  a n d  G a m e  
S u b p o r t  Bl dg.
J u n e a u ,  A K  9 9 8 0 1

M a r c h  22, 1 9 8 1

Re: P r o p o s e d  r e g u l a t i o n s  g o v e r n i n g  f i s h  a n d  g a m e  h a b i t a t  
p r o t e c t i o n

D e a r  B o a r d s  of F i s h  a n d  Game: .

T h a n k  y o u  fo r  th e o p p o r t u n i t y  to  c o m m e n t  on  t h e  p r o p o s e d  
r e g u l a t i o n s  g o v e r n i n g  f i s h  and  g a m e  h a b i t a t  p r o t e c t i o n .
O v e r a l l  w e  f i n d  th e  r e g u l a t i o n s  v e r y  s a t i s f a c t o r y .  T h e y  p r o­
v i d e  t h e  r e s o u r c e s  w i t h  t h e  e s s e n t i a l  h a b i t a t  p r o t e c t i o n  
in a b a l a n c e d  m a n n e r  w i t h  t h e a c t i v i t i e s  t h a t  a r e  n e e d e d  
fo r  t h e  e c o n o m i c  w e l l - b e i n g  of S o u t h e a s t  Al a s k a .  W e  do 
h a v e  s e v e r a l  s u g g e s t i o n s  t h a t  w e  f e e l  a r e  i m p o r t a n t  to i n s u r e  
t h e  p e r p e t u i t y  of h e a l t h y  f i s h  a n d  g a m e  p o p u l a t i o n s .

5 A A C  9 5 . 0 3 0
(4) a d d i t o n  of " s e d i m e n t a t i o n "  a n d  " c h a n g e  in w a t e r  t e m p e r a t u j  

A n y  a c t i v i t y  t h a t  w i l l  r e s u l t  in s e d i m e n t a t i o n  o r  a change 
in w a t e r  t e m p e r a t u r e  in an a n a d r o m o u s  f i s h  s t r e a m  w i l l  
c a u s e  d a m a g e  to th e r e s o u r c e .  A s  such, t h e s e  t y p e s  of 
a c t i v i t i e s  s h o u l d  b e  r e q u i r e d  to  s u b m i t  d e t a i l e d  p l a n s  
a n d  s p e c i f i c a t i o n s  f o r  a p p r o v a l .

(5) s h o u l d  b e r e w r i t t e n  to  read:

" U s e  o f any l og  y a r d i n g  e q u i p m e n t  t h a t  d r a g s  all or p a r t  
o f  a l o g  t h r o u g h  a b o d y  of w a t e r ,  o v e r  t h e  b a n k  or  
t h r o u g h  th e  f l o o d  p l a i n . "

( 1 4 ) T h o  d i s t a n c e  r e q u i r e m e n t  s h o u l d  b e  1 0 0  feet  i n s t e a d  o f 
5 0  feet. T h e  U S F o r e s t  S e r v i c e  u s e s  t h e  1 00  fo ot  m i n i m u m  
f o r  s t r e a m  p r o t e c t i o n .  A s t u d y  by E r m a n ,  N e w b o l d  a n d  
R o b y  of th e U n i v e r s i t y  of C a l i f o r n i a  at B e r k e l e y  e n t i t l e d  
" E v a l u a t i o n  of S t r e a m s i d e  B u f f e r  S t r i p s  f or  P r o t e c t i n g  
A q u a t i c  O r g a n i s m s "  i d e n t i f i e d  30  m e t e r s  (100 feet) as 
t h e  m i n i m u m  r e q u i r e d  fo r p r o t e c t i o n .  T h e y  f o u n d  t h a t  
s t r e a m s  w i t h  b u f f e r s  of l e s s  t h a n  3 0  m e t e r s  r e s u l t e d  in 
t h e  s a m e  l os s of  a q u a t i c  o r g a n i s m s  as s t r e a m s  h a v i n g  
no  b u f f e r .  As  su ch,  a n y  a c t i v i t y  w i t h i n  t h e  30 m e t e r

 ( 1 0 0  foot) d i s t a n c e  w i l l  c a u s e  d a m a g e  to a n a d r o m o u s  fi s h
  a n d  s h o u l d  be r e q u i r e d  to s u b m i t  d e t a i l e d  p l a n s  a n d  spoci.

f i c a t i o n s  for a p p r o v a l .



5 A / ii 95^040 .,  . .............    .
(2) " T i m b e r  h a r v e s t i n g "  s h o u l d  b e  a d d e d  t o  t h e  l i s t  of a c t i v i t i e s  

s u b j e c t  t o  the  r e q u i r e m e n t s  of t h i s  s e c t i o n .  T i m b e r  h a r v e s t i n g  
'can h a v e  as m u c h,  if n o t  m o r e ,  i m p a c t  o n h a b i t a t  as th e o t h e r  
a c t i v i t i e s  list ed .

5 A A C  9 5 . 2 2 0

(2 )(c). th e  p h r a s e  " . . . o r  s p a w n i n g  h a b i t a t "  i n s e r t e d  a f t e r  " o v e r­
w i n t e r i n g  p o p u l a t i o n s  of  f i s h . "  T h e  s n o w  c o v e r  is n e e d e d  on 
s p a w n i n g  s t r e a m s  as t h e r m a l  c o v e r  to p r e v e n t  t h e  d e v e l o p m e n t  of 
a n c h o r  ice.

5 A A C  9 5 . 2 3 0
add:
(j) N o  p e r s o n  m a y  y a r d  l o g s  a c r o s s  a s t r e a m  in a n y  w a y  t h a t  c a u s e s  

al l or p a r t  of th e  lo g  t o d r a g  t h r o u g h  t h e  s t r e a m b e d  or a l o n g  
t h e  bank.

T h i s  f i t s  in w i t h  th e o t h e r  a c t i v i t i e s  t h a t  a r e  n o t  a l l o w e d .

If y o u h a v e  a n y  q u e s t i o n s  r e g a r d i n g  ou r  s u g g e s t i o n s  o r  r e a s o n i n g
b e h i n d  them, p l e a s e  c o n t a c t  us  f o r  c l a r i f i c a t i o n .

S i n c e r e l y ,

Gflames F. S t r a t t o n  
E x e c u t i v e  D i r e c t o r

t

J S / a t s



Boards of Fishery and Game 

Support Building 
Ouneau, Alaska 99301

Gentlemen:

We have reviewed your proposed regulations governing fish and 

game habitat protection and offer the following comments: .

A. General Comments •' ' .. .

1. Throughout the regulations the Department of Fish and 

Game has total discretion to anprove or disapprove a habitat permit.
If the regulations are adoptee at all, which we question, there should 
be a section setting forth guidelines which the Department must 

follow when approving or disapproving a permit. If such procedures are 
followed it will prevent inconsistent and arbitrary denials which may 

result from imposition of different standards by different employees 

in the Department. .

. 2. There are no standards or guidelines set out for a
prospective operator to prepare the plans and specifications required 

for approval of a habitation protection permit nor are the standards 
of acceptance of such plans or specifications set forth. For example, 
the purpose of the regulations, among other things, is to provide for 
an unobstructed path of fish in streams, r i v e r s a n d  lakes. If one 
proposes to put a culvert across the stream, the engineering standards 
of that culvert are set out with specificity, but if one proposes to 

placer mine gravels near a stream, it is not certain what would 
constitute a plan that would provide unobstructed passage for fish.

3. The list of legislative designated areas where fish, game 

and their natural habitat are the primary values would bo widely 
published and widely disseminated. In a like manner, the list which 

Identified anadromous fish streams should be widely published, widely 
disseminated and opportunities to comment should be provided.

4. These regulations could seriously disrupt the potential 

rrr.for"multiple land use of many kinds, especially mineral exploration ”
and development. A long, hard look should be given to the redundancy

•r* •• /yspc.0 . CxpVor aVvotvdorpovaVvoo,-----
[f!



Page Two

and interference between tb^s proposal and already-existing regulations 
and the result of their cr..Dined effect. Existing regulations are 
probably adequate.

5. We question whether adequate notice was given in the 
issuance of the proposed regulations. The copy we received was 
undated and we do not know when the proposed regulations were 
distributed. Ample time for review and comment should be provided.

B. Specific Comments

1. Section 5 AAC 95.020 concerning streams and rivers 
frequented by fish is a trap for the unwary. Although "frequented 
by fish" is defined as containing resident or migratory fish, there 
are certainly many streams where it may be arguable whether or not 
they contain resident or migratory fish on a continuous basis.

2. In 5 AAC 95.300 (2) we question the inclusion of the 

excavation of materials from an annual flood plain of an anadromous 
fish stream.

3. Likewise in 5 AAC 95.030 (9) we question the inclusion 
of disposal of stockpiling of any materials in the flood plain of an 
anadromous fish stream.

A. It is also questioned why in 5 AAC 95.030 (14) land 
cle’aring and filling earth and materials within 50 feet from an 

anadromous fish stream should be included as an activity affecting 
such streams. This may be especially true if such activity doesn't 
affect the stream itself.

5. A habitat protection permit is only issued for fixed 

term not to exceed 5 years. It should be pointed out that many 
placer mining operations will exist for more than tive years. Under 
the regulations, the Department has a continuing right to inspect 
the operation and impose additional standards, which could adversely 
affect excavation planning. The relatively short term is not 
understandable.

6. The way we understand the regulatiras. operations can La 
excluded for up to 30 days in any calendar year, if determined 

necessary by the Department. This could be disastrojs to a placer 
mining operation if that 30-day period comes in during the short 
placer mining season.

7. The application for a habitat protection permit must 
be on a form and in the manner approved by the department. This is
very general language and to submit "in the manner a pproved by the_____
Department" could mean several different things. ~  II II— -----

‘ I . /



P a g e  T h r e e

8. We appreciate that an application for a habitat protection
permit may br included in the submission to the Department of Natural

Resources on a tri-agency placer mining permit application form. Your 
efforts to consolidate permits and to expedite the permitting process 
are beneficial.

9. 5 AAC 95.190 states that scheduling of instream activities 
will be determined by the Department. There must be close coordination 
with the operator of any mining operation since the mining season is 

extremely si.ort and disallowing instream activities during a portion
of that period could be disastrous.

10. 5 AAC 95.230 (2) (c) taken to its extreme will completely
prevent anyone from placer mining an anadromous fish stream. 5 AAC
95.23 (2) (h) and (i) seem to be inconsistent with 5 AAC 95.23 (c)

in that (hi and (i) deal with disposing mine tailings in an anadromous 
fish stream.

11. 5 AAC 95.240 (1) states that no person may fuel in excess
of 10 gallons any type of wheeled or tracked equipment in any anadromous 

fish stream. The term "stre.,..i" must be clearly defined in this context. 

If spillage is the main concern, then it should be so written.

12. 5 AAC 95.260 is concerned with shoreline standards. 

Paragraph (a) states that the distance from the shore wherein a 
riparian disruption may affect the quality of aquatic habitat is 
dependent on several things, but finally "the type of activity causing 

the disruption." Does mean that these regulations are aimed at specific 
types of activity rather than types of disruption? Has placer mining 
been si rial ed out as a target even though that activity founded Alaska, 
and has been going on .or many years without adversely affectini 

Alaska's fish. Or i- it rather that the distance from the shore is 
dependent on the "type of the disruption"? In addition, it is not 
clear if a habitat protection permit is required for placer mining 
operations within 50 feet of the mean higii water line of an anadromous 
fish stream.

13. 5 AAC 95.910 states that the Department may waive or
alter any requirements of previous sections. • If one plans his operations 

based on those regulations, then this would mean that the Department 

may impere additional or different requirements on his operation.
Before the Department should be allowed to waive any standards, there 

should be a very obvious and extreme necessity.

14. 5 AAC 95.930 states that upon issuance of a permit 

the Department has unobstructed access at any reasonable time on the 

permit site. As a matter of courtesy, safety and security there
TTshould be at least a 10-cay notification prior:toallow.ng governmental 

employees to inspect an operation site.
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In conclusion, those of us in the mineral exploration and 

development business have been severely harassed and restricted 
by regulations and land withdrawals at the Federal level. It is 

our sincere hope that the State of Alaska does not now join those 
who oppose multiple use concepts and who would like to see the 
mining business go out of existence.

Sincerely,

• A S P E N  E X P L O R A T I O N  C O R P O R A T I O N

15. 5 AAC 95.940 requires the permittee to submit reports

to the Department on the f^-m and on the date satisfactory to the 
Department. He believe this requirement to be unnecessary and a 

form of harassment. Field personnel are not report writers, and 
if regulations and procedures are adequately promulgated in the first 

place, reports should not be necessary.
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FAIRBANKS BRANCH

ALASKA MINERS ASSOCIATION, INC.
K a r c h  20, 19Cl

PRESIDENT

DO’.'AI 0  S TEI.N 
10? Dur.brfi Avrnue 

Fjiioaoki. A:aska 99701 
(9071 456-7042

VICE PRESIDENT

DOKAID MAY 
454 5 WooC'iver Drive 

Fairbanks, Alaska 99701 
(9071 479-2493

SECRETARY

FRED HEFUMGER 
P.O. Bo* 74304 

Fairbanks. Alaska 99707 
(9071 452-7143

TREASURER

BARRY DONNELLAN 
P.O. Box 73755 

Fairbanks. Alaska 99707 
(9071 456-2309

d ir e c t o r s

ROGER Bt'RGGBAF 
S .R . Box 2C086 

3 Vi Milo Shecc Creek Road 
Feirttnks. Alaska 99701 

(9071 479-2596

ROM HOSAMDER 
718 16m > venue 

Fairbanks. Alasio 99701

CARL IIE F l k IER 
665 10lh Averse , .ip t. 307 

Failbanks. Alaska 99701 
|907 l 456-4548

DENMY BREAID 
P.O. Box 2116 

Fairbanks. Alaska 99707 
(9071 452-3165

BILL V7AUGAV.AN 
270 Illinois Street 

Fairbanks, Aiaska 99701 
(9071 479-2182

W ALTER V7IGGER 
P.CV Box 78 

Fa.rbanxs, A'aska 99707 
(S07r -7 9  4372

STATE V.CE PRESIDENT
DICK SWAIMCANK 
P.O. (Jo* -81315 

Fairbanks. A'aska 99 708 
I907t 479-6093

The Honorable Jay Hammond 
C-ovenor - State of Alaska 
Pouch A
Juneau, Alaska 99811

fioarfts £>f e s  0 . A £ &  +

S a p p a r /  I3u i U i J S j

OiXA/fAU. J () (JS '0 [

RE: Alaska Department of P i s h  ancL Game
proposed Regulations
Governing Pish and Gams H a b i t a t  Protection

Dear Govenor H a m m o n d : * boa. ir j l  Al b ? rS
The Fairbanks Eranch of the Alaska Miners A s s o c­

iation first became aware of the proposed regulations 
on March 12, 1981.

We were informed that w r i t t e n  comments are to h o  
received in Juneau b y  March 23, 1981 to assure prop r 
consideration of ou-” testimony. It was also brought 
to our attention that the hearings covering the 
proposed regulations are being held on April 2, 1981 
in Anchorage the same day Ala s k a  Placer Miners C o n­
ference is held in Fairbanks.

We would like to protest the very u n professional 
and unethical way the above has been handled. We had 
no knowledge of what was "in the mill" and the D e p a r t­
ment of Pish and Game made no effort to obtain innut 
from the Miners A s s ociation and the Placer Miners in 
preparing the proposed r e g u l a t i o n s . This i s not the 
w a y  a republic form of government is meant to onerate,

Tho short time allowed for us to reply to the 
proposed regulations and the holding of the Hearings 
when the annual Placer Miners Conference is being 
held will not allow tho Alaska Miners Association 
and its members sufficient time or opportunity to 
submit input into the process of formulating r e g u l a­
tions, which tho peoole involved in Alaska can live 
with.

—  -V.’c do not have time to respond point by point on

f6
ft

Dedicate J to the dceehi’tnent of ALika's Mineral Resources
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ALASKA MINERS ASSOCIATION, INC.
FAIRBANKS BRANCH

PRESIDENT
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DIRECTORS
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CARL HEFLINGER 
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L  'NY CREAID 
P.O. Bo* 2116 

f  airbt. iks. A isun  99707 
(9071 452-3165
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t h e  c c n t e x i o f  the p r o p o s e d  r e g u l a t i o n s  b u t  w o u l d  
l i k e  to m a k e  it c l e a r  t h a t  w e  o p p o s e  the  a t t e m p t  b y  
the  D e p a r t m e n t  of  F i s h  a n d  G a m e  to p r o m u l g a t e  r e g u l­

at i o n s  w i t h o u t  g e t t i n g  th e p r o p e r  i n p u t  f r o m  i n d u s t r y .

T h e  p r o p o s e d  r e g u l a t i o n s  a p p e a r  to be o n e - s i d e d .  
N o  a t t e m p t  is b e i n g  m a d e  to r e g u l a t e  recr'1? 4--’ ~ n a l  
e q u i p m e n t  s u c h  as o u t - b o a r d  b o a t s ,  jet b o a t s ,  f i s h e r ­
m e n  an d  o t h e r  p e o p l e ,  o r  p a c k  a n i m a l s  a n d  h o r s e s  wh o  
pass t h r u  s p a w n i n g  g r o u n d s .  W e  m a i n t a i n  th e a b o v e  
a c t i v i t i e s  are m o r e  d e t r i m e n t a l  to f i s h  h a b i t a t  t h a n  
m o s t  m i n i n g  v e n t u r e s .  If th e  F i s h  &  G a m e  p r o p o s e  to 
r e g u l a t e  the " p r o t e c t i o n  o f  h a b i t a t " ,  t h e n  t h e  a b o v e  
e n d e a v o r s  m u s t  r e q u i r e  p e r m i t s  b e f o r e  t h e y  c a n  c o n ­
d u c t  a c t i v i t i e s  o n  s t r e a m s  t h a t  c o n t a i n  fish.

T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  h a s  e x p a n d e d  i t ’s 
m a n a g e m e n t  p o w e r s  b e y o n d  w h a t  w a s  o r i g i n a l l y  c o n­
c e i v e d  at the ti m e of s t a t e h o o d .  T he  t e r m  a n a d r o­
m o u s  f i s h  o r i g i n a l l y  m-?ant the  d i f f e r e n t  specie s of 
s a lm on , b u t  n o w  h a s  b e e n  e x p a n d e d  to i n c l u d e  m a n y  
o t h e r  3 ? e c i e s  of f i s h .  N o w  t h e  r e g u l a t i o n s  are 

b e i n g  d r a w n  u p  in 3 u c h  a w a y  t h a t  t he  D e p a r t m e n t  of  
F i s h  a n d  G a m e  is a s s u m i n g  to c o m p l e t l y  c o n t r o l  th e 
m a n a g e m e n t  of  s t r e a m s  w h e r e  a n y  f i s h  r e s i d e  o r  m i ­
g r a t e  thru. If t h e s e  r e g u l a t i o n s  are  a p p r o v e d  it 
w i l l  g i v e  the D e p a r t m e n t  o f  F i s h  &  G a m e  t o t a l  c o n t r o l  
o v e r  s t r e a m s  w h e r e  i n d u s t r y  is c o m p e t i n g  f o r  the 
w a t e r  r e s o u r c e .  T h e  e c o n o m i c  b e n e f i t s  t h a t  a n  i n­
d u s t r y  c a n  p r o v i d e  m u s t  b e c o n s i d e r e d  in r e l a t i o n  to 
w h a t  a s t r e a m  p r o d u c e s  in  f i s h  f o r  c o m m e r c i a l  a n d  
r e c r e a t i o n a l  p u r p o s e s .

T h e s e  r e g u l a t i o n s  as p r o p o s e d  w i l l  h a v e  a m o n u ­
m e n t a l  i m p a c t  o n  the m i n i n g  i n d u s t r y ,  f a r m i n g  an a  
o t h e r  c o r s t r u c t i o n  a n d d e v e l o p m e n t  o r i e n t e d  i n d u s t r i e s .  
It i 3 a n o t h e r  s t e p  b y  the  gove: r.mont to r e g u l a t e  and  
s l e w  d o w n  d e v e l o p m e n t  a n d  I n c r e a s e  o v e r h e a d  a n d  p r o ­
d u c t i o n  c o s t  i n  i n d u s t r y ,

It a p p e a r s  as if t h i s  is on e  o f  the f i r s t  s t e p s  
b e i n g  t a k e n  b y  the a d m i n i s t r a t i o n  to r e g u l a t e  the 
a c t i v i t i e s  of A l a s k a n s  b y  a p e r m i t  s ys te m.

/ DcJU :tcJ to the development o f  A h\kc ‘s Mineral Rei,ttoccs
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(9071 456-7642

• VICE PRESIDENT

DONALD MAY 
4 54 5 W o D C f i v e f  Drive 

F»:ib«nks, Alaska 99701 
(907) 479-2493

SECRETARY

FPED HEFLINGER 
P.O . Box 74304 

Feirbor.ks, Alaska 99707 
(907| 452-7143

TREASURER

BARRY DONNELLAN 
P.O . Box 73795 

Fairbanks, Alaska 99707 
(9071 456-2309

OIREC'ORS

ROGER BURGGRAF 
S .R . Sox 700B6 

3 ’A Mile Sheep Creek Hoad 
Fairbanks. AlaskB 99701 

1907) 479-2596

RON ROSANDER 
716 10 Its Avenue 

Fairbanks. Alaska 99701

CARL HEFLINGER 
6C-5 10lh Avenue. Apt. 307 

FairLanks, Alaska 99701 
(9071 45G-454B

DENNY UHEAID 
P.O. Box 2116 

Fairbanks. A ,.j«a 99707 
1907) 452-3165

BILE YVAUGAMAH 
270 lllmoit S'recl 

Faabanss, Alaska P9701 
(5 0 7 )479-2 162

WALTER WIGGER 
P.O. Cox 7(J 

Falrtanni Alaska 99707 
(3C7i 470-4572

S T M t  VICE CRESCENT

DICK S XV AINU ANN 
P.O Box 61315 

Fairbanks. A iiska S9700 
(607 i 4 79-6093

The proposed regulations use nebulous p h r a s­
eology through-out and do not clearly define con­
ditions requiring permits. The regulations leave 
too m u c h  interpertive discretion up to the e n f orce­
ment officer who will dictate tc industry hew they 
are to conduct their business.

We have no choice but to oppose these proposed 
regulations and request that more time be given to 
study the impact of mining and activities in streams 
where fish live. The Department of F i s h  and Game 
are attempting to regulate industry without having 
the proper scientific data to ..ack-up their cont e n­
tions. Too little study has been done to determine 
the beneficial vs. the detrimental effects of placer 
mining on fish habitat.

Regulations of this magnitude will have a dire 
effect on industry. We suggest that an economic 
impact statement be prepared and reviewed before any 
regulations are put into effect.

Sincerely yours,

f ' O i  <> 1 t .

Donald Stein, President

RCB:dlb

c.c. Boards of Fishorics and Gume
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saw MEMORANDUM State of Alaska

T0 R i c h a r d  L o g a n  

C h i e f

H a b i t a t  P r o t e c t i o n  

D e p a r t m e n t  of F i s h  a n d  G a m e

DATE

FILE NO

TELEPHONE NO

FROM 3 ).ll! rfr\
Gleni, A k i n s  J 

Di r e c t o r

E n v i r o n m e n t a l  Q u a l i t y  M a n a g e m e n t  
D e p a r t m e n t  of E n v i r o n m e n t a l  

C o n s e r v a t i  on

SUBJECT

M a r c h  23, 1981

4 6 5 - 2 6 4 0 ,  ext. 83

P r o p o s e d  H a b i t a t  

P r o t ^ c t i  on 

R e g u l a t i  ons

T h i s  D e p a r t m e n t  has r e v i e w e d  the s e c o n d  d r a f t  of  the  p r o p o s e d  

r e g u l a t i o n s  g o v e r n i n g  * i s h  a n d  w i l d l i f e  h a b i t a t  p r o t e c t i o n  
an d s u b m i t s  the f o l l o w i n g  c o m m e n t s :

1. We e n d o r s e  the c o n c e p t  of s t a n d a r d i z i n g  p r o c e d u r e s  to 

i n c r e a s e  p r e d i c t a b i l i t y  an d  c o n s i s t e n c y  in th e  d e p a r t m e n t ' s  

p e r m i t t i n g  role. S u b s t a n t i v e  c o n c e r n s  an d  e d i t o r i a l  
c h a n g e s  to the p r e l i m i n a r y  d r a f t  w e r e  p r o v i d e d  to the 

D e p a r t m e n t  of F i s h  an d  G a m e  at o u r  J a n u a r y  m e e t i n g .
M a n y  of t h o s e  p o i n t s  r e m a i n  u n a d d r e s s e d  in th e c u r r e n t  

d r a f t .  In t h o s e  i n s t a n c e s ,  we  h a v e  i n d i c a t e d  d i r e c t l y  

on the d r a f t  c o p y  ou r r e c o l l e c t i o n  of the c o n t e n t  of 

t h o s e  c o m m e n t s .

2. Th e a u t h o r i t i e s  u n d e r  w h i c h  t h e s e  r e g u l a t i o n s  a r e  p r o m u l ­

g a t e d  are o f t e n  ve ry  b r o a d  a n d  g e n e r a l  an d  t h u s  o p e n  to 

i n t e r p r e t a t i o n .  We u n d e r s t a n d  ar a t t o r n e y  G e n e r a l ' s  

o p i n i o n  has b e e n  i s s u e d  w h i c h  c l a r i f i e s  th e a u t h o r i t y  of 

t he C o m m i s s i o n e r  of the D e p a r t m e n t  of F 1 sh a n d  G a m e  to 

c o v e r  any i m p e d i n g  a c t i v i t i e s  fo r all l a k e s ,  s t r e a m s  an d  
r i v e r s  f r e q u e n t e d  by n o n - a n a d r o m o u s  fish. We h a v e  a t ­

t e m p t e d  to c l a r i f y  5 A A C  9 5 . 0 2 0  to e l i m i n a t e  any  c o n f u s i o n  

t h a t  m a y  be c a u s e d  on w h e t h e r  th e s e c t i o n  a p p l i e s  to 
n o n - i m p e d i n g  a c t i v i t i e s .

3. We u n d e r s t a n d  t h a t  a fi s c a l  n o t e  will  be s u b m i t t e d  w i t h  

th e u n i f o r m  p r o c e d u r e s  r e g u l a t i o n s  c o v e r i n g  n o t i f i c a t i o n  

a n d  ap p e a l  r e q u i r e m e n t s  l i s t e d  in t h e  p r o p o s e d  h a b i t a t  

r e g u l a t i o n s .  S h o u l d  o t h e r  i n c r e m e n t e d  c o s t s  r e s u l t  f r o m  
I m p l e m e n t i n g  t h e s e  r e g u l a t i o n s ,  a fi sc al  n o t e  s h o u l d  be 

a t t a c h e d .

4. C o o r d i n a t i o n  of the D e p a r t m e n t  of E n v i r o n m e n t a l  
C o n s e r v a t i o n ' s  401 c e r t i f i c a t i o n  p r o c e s s  w i t h  the h a b i t a t  
p r o t e c t i o n  p e r m i t  p r o c e s s  is e s s e n t i a l  to c l a r i f y  r e s p o n ­

s i b i l i t i e s  fo r w a t e r  q u a l i t y  a n d  e n s u r e  t h a t  b o t h  a g e n c i e s  

- i s s u e  t h e i r  r e s p e c t i v e  a u t h o r i z a t i o n s  w i t h  n o n - c o n f l i c t i n g
c o n d i t i o n s  for a c t i v i t i e s  1n w a t e r b o d i e s  c o v e r e d  under 

T i t l e  16. B o t h  a g e n c i e s  n e e d  to w o r k  on th is  m e c h a n i s m .

■ ww1:—'>cr i x . . a - j M w n  ■ ■- -rr.-M.rrh.~r3J»cin.-j.iw..a c w w w w  iir m* njtoujfcwgsuMwv>«.
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M a r c h  23, 1981

5. T h e  g e n e r a l  p e r m i t  p r o v i s i o n s  ( S e c t i o n  0 7 0  (2)) 

s h o u l d  i n c l u d e  a m e c h a n i s m  to a l l o w  c r o s s i n g s  

e s t a b l i s h e d  at a l a t e r  d a t e  to fall u n d e r  the g e n e r a l  
s c h e m e .  T h i s  w o u l d  a v o i d  the n e e d  to f o r m a l l y  a m e n d  

th e r e g u l a t i o n s  if an d  w h e n  s u c h  a r e a s  ar e d e s i g n a t e d .

6. " H a z a r d o u s  c h e m i c a l s "  s h o u l d  be i n c l u d e d  in the

d e f i n i t i o n  s e c t i o n  a n d  s h o u l d  be d e f i n e d  to m e a n  

t h o s e  w a s t e s  ? n d  s u b s t a n c e s  l i s t e d  in the F e d e r a l  
S o l i d  W a s t e  D i s p o s a l  A c t  (PL 9 4 - 5 8 0 ) .

We a p p r e c i a t e  t h i s  o p p o r t u n i t y  to c o m m e n t  on t h e  p r o p o s e d  

r e g u l a t i o n s  a n d  we h o p e  t h a t  c o n s i d e r a t i o n  will  be g i v e n  
to o u r  r e c o m m e n d a t i o n s .

E n e l o s u r e s

cc: C. D e m i n g  C o w l e s ,  Dep. C o m . ,  DE C

D e e n a  H e n k i n s ,  E Q M , DEC 

D i c k  M a r c u m ,  M & T A , DEC 

Paul B a t e m a n ,  NRO , D EC  
D o u g  R e d b u r n ,  M & T A ,  DEC 

Paul O ' B r i e n ,  M & T A , DEC



or C O U N S E L  
M. c .  M O N A G L t
«. c. noucnTaoN  l i e et-if lc .i l 
T. O .  C A f V T A U G M  
J .  o  O ^ A O . C f  
W I L L I A M  6 .  U U O O T
L.  d .  j A c o n a o N  
M I C H A E L  T. T M O M A S  
JAMES r. CLARK
P A U L  M. M G r  E  M AN  
J .  P.  T A N G C N  
D. E L I Z A B E T H  C U A  DMA 
H A R O L D  E .  S N O W .  J R .  
P A M E L A  L .  r i N L C T

J U N K A U  O F F IC E
210  r c « n r  W A f, 2 mP  T L C C P

p o s t  o r n c c  B O X  1211
J U W C A U ,  A L A S K A  0 0 0 0 2  

C ' H O r i C  1 0 0 7 1  3 6 0 - 3 3 * 0  

C A B L E ;  n o  C A  

T E L E X . *  O 9 0 - A 5 - 3 7 O

R o d e r t s u n , M o n a g l e , E a s t a u g h  &  B r a d l e y
A  P R O T C S S I O N A L  C O R P O R A T I O N

Attoj?Ki:vs at Law 
p o st  o r n c c  oox »?i i 

J U N E A U  A L A S K A  0 0 0 0 2

M a r c h  24, 1 9 8 1

R O D  CRT B.  B A K C M  
t .C K O r  j .  B A R K E N

l . o  B c m w  
c. n. R'Cm

C A R L  W. W I N r c L t .

^ C H O R A G E  O F F I C E
O O I  W E S T  r i f T M .  S U I T E  3 : 0  

A L A S K A  M U T U A L  B A N K  C L O G .

P O S T  O T i C E  O O x  ©7*»  

A N C H O R A C  E .  A . A G K A  O O S ' O  

P M O N C  1 0 0 7 1  2 7 7 - 0 G O 3  

C A B L E . '  P O M r . A  

T E L E X * .  0 0 0 * 2 0 * 4  b C

T h e  H o n o r a b l e  B e t t y e  F a h r  n ik a m p
C h a i r m a n  S e n a t e  N a t u r a l  R e s o u r c e s  C o m m i t t e e
P o u c h  V
Ju ne au , A l a s k a  9 9 3 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

T h e  A l a s k a  L o g g e r s  A s s o c i a t i o n  (ALA) r e c o m m e n d s  
t h a t  y o u  c o n s i d e r  m a k i n g  c e r t a i n  . c h a n g e s  t o  t h e  A l a s k a  
F o r e s t  P r a c t i c e s  A c t  a n d  t h e  a u t h o r i t y  o f  -the A l a s k a
D e p a r t m e n t  o f  F i s h  a n d  G a m e  (A D F&G ) a n d  t h e  B o a r d s  o f  F i s h  
ant: Ga me.  T h e  p r o p o s e d  c h a n g e s  e f f e c t  t h e  r e g u l a t i o n  o f  
t i m b e r  h a r v e s t  a c t i v i t i e s  u p l a n d  o f  t h e  n a t u r a l  f l o w  ar 1 
b e d s  o f  s t r e a m s ,  l a k e s  a n d  r i v e r s

A D F & G ' s  a u t h o r i t y  t o  r e g u l a t e  t i m b e r  h a r v e s t  o r
o t h e r  a c t i v i t i e s  is l i m i t e d  t o  t h a t  s e t  f o r t h  A S
1 6 . 0 5 . 3 7 0 ( b )  w h i c h  p r o v i d e s  a s  f o l l o w s :

• i

"If a p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t  o r  u s e ,  d i v e r t ,
o b s t r u c t ,  p o l l u t e ,  o r  c h a n g e  t h e  n a t u r a l  f l o w  o r  
b e d  .'if a s p e c i f i e d  r i v e r ,  l a k e  o r  s t r e a m ,  o r  t o  u s e  
w h e e l s ,  cra ct e d,  o r  e x c a v a t i n g  e q u i p m e n t  o r  l o g  
d r a g g i n g  e q u i p m e n t  in  t h e  b e d  o f  a s p e c i f i e d  r i v e r ,  
lake o r  s t re am , t h e  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
s h a l l  n o t i f y  t h e  c o m m i s s i o n e r  o f  t h i s  i n t e n t i o n
b e f o r e  t h e  b e g i n n i n g  o f  t h e  c o n s t r u c t i o n  o r  u s e . "

A s  c a n  b e  s ee n, A D F & G ' s  a u t h o r i t y  i s l i m i t e d  t o  s t r e a m s  
s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  T h i s  a u t h o r i t y  is  f u r t h e r  
l i m i t e d  t o  s i t u a t i o n s  w h e r e  a p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
" d e s i r e s "  t o  "use, d i v e r t ,  o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  t h e  

" n a t u r a l  f l o w  o r  b e d "  o f  a " s p e c i f i e d  r i v e r ,  l a k e ,  o r  
s t r e a m . "  A s  c a n  b e  seen, n o  a u t h o r i t y  w h a t s o e v e r  h a s  b e e n

 g i v e n  t o  A D F & G  u p l a n d  o f  t h e  '.'natural f l o w  o r  b e d "  o f  a --------------



T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
M a r c h  24, 19 8 1 
P a g e  T w o

s p e c i f i e d  ri ver , l a k e  o r  s tr e am . T h e  i s s u e  a r i s e s  as  a 
r e s u l t  o f  A D F & G ' s  o n - g o i n g  a t t e m p t  t o  p r o m u l g a t e  h a b i t a t  
r e g u l a t i o n s  w h i c h  a r e  p r e s e n t l y  in d r a f t .  T h e s e  r e g u l a t i o n s  

w o u l d  r e q u i r e  a h a b i t a t  p e r m i t  f o r  a c t i v i t i e s  w i t h i n  t h e  
f l o o d  p l a i n  o f  ri v e r s ,  l a k e s  a n d  s t r e a m s  f r e q u e n t e d  b y  f i s h  
as w e l l  as t h e  t r i b u t a r i e s  o f  s u c h  s t r e a m s .  In o t h e r  w o r d s ,  
A D F & G  i s a t t e m p t i n g  t o  u s e  AS  1 6 . 0 5 . 8 7 0 ( b )  as a u t h o r i t y  t o  
r e g u l a t e  u p l a n d  o f  " t h e  n a t u r a l  f l o w  o r  b e d "  a n d  i s  
a t t e m p t i n g  t o  e x t e n d  i t s  c o n t r o l  b e y o n d  s p e c i f i e d  s t r e a m s  t o  
s t r e a m s  f r e q u e n t e d  b y  fish. ( E n c l o s e d  as E x h i b i t  A  i s  o u r  
r e s p o n s e  t o  t h e  d r a f t  r e g u l a t i o n s . )

W e  a c c e p t  t h e  p r o p o s i t i o n  t h a t  A D F & G  s h o u l d  h a v e  
a u t h o r i t y  t o  p r o t e c t  f i s h  a n d  g a m e  f r o m  p r o b l e m s  w h i c h  m a y  
b e  c a u s e d  b y  t i m b e r  h a r v e s t  a c t i v i t i e s .  U s i n g  a 
p r o f e s s i o n a l  m a n a g e m e n t  a p p r o a c h ,  w h i c h  m a x i m i z e s  u s e  o f  t h e  
e x p e r t i s e  o f  o u r  o p e r a t o r s ,  A D F & G 's b i o l o g i s t s  a n d  o t h e r  
e x p e r t s ,  w e  h a v e  d o n e  a g o o d  job  o f  r e s o u r c e  p r o t e c t i o n .  
W h a t  we  o b j e c t  t o  is t h e  c h a n g e  in  m a n a g e m e n t  d i r e c t i o n  
w h i c h  t h e  h a b i t a t  r e g u l a t i o n s  r e f l e c t s .  F o r  r e a s o n s  w h i c h  
w e  d o  n o t  u n d e r s t a n d ,  A D F & G  is s e e k i n g  t o  m o v e  t o  a h i g h l y  

p r e s c r i p t i v e  a p p r o a c h  d e s i g n e d  to  s p e l l  o u t  in  c o o k b o o k - 
fashioi h o w  e a c h  a s p e c t  o f  i n d u s t r i a l  a c t i v i t i e s  s h o u l d  
t a k e  pl^.ce on  l a n d s  e x t e n d i n g  to  t h e  f l o o d  p l a i n .  W e  o b j e c t  
t o  t h i s  c h a n g e  a n d  t o  t h e  u n n e c e s s a r y  b u r e a u c r a t i c  
r e q u i r e m e n t  t h a t  we  o b t a i n  a h a b i t a t  p e r m i t  f r o m  A D F & G  f o r  
e a c h  a s p e c t  o f  o u r  o p e r a t i o n s .  S u c h  a n  a p p r o a c h  b y  A D F & G  
r u n s  d i r e c t l y  c o u n t e r  t o  t h e  G o v e r n o r ' s  r e g u l a t o r y  r e f o r m  
e f f o r t .

F u r t h e r m o r e ,  t h e  A l a s k a  L e g i s l a t u r e  s p e c i f i c a l l y  
r e j e c t e d  t h e  p r i o r  a p p r o v a l  s y s t e m  p r o p o s e d  b y  t h e  H a m m o n d  
A d m i n i s t r a t i o n  f o r  F o r e s t  P r a c t i c e s  in f a v o r  o f  a n o t i f i­

c a t i o n  s y s t e m .  In  o t h e r  wo r ds , u n d e r  t h e  L e g i s l a t u r e ' s  
a p p r o a c h ,  a n  o p e r a t o r  s i m p l y  h a s  t o  n o t i f y  t h e  a g e n c i e s  30 
d a y s  in  a d v a n c e  o f  h i s  o p e r a t i o n s  in o r d e r  t o  u n d e r t a k e  
t he m. U n d e r  t h e  h a b i t a t  r e g u l a t i o n s ,  a h a b i t a t  p e r m i t  w i l l  
b e  r e q u i r e d  o f  a n  o p e r a t o r  w h e n  h e  o r  s h e  s e e k s  t o  h a r v e s t  
t i m b e r  in  S o u t h e a s t  A l a s k a ,  s i n c e  so  m u c h  of  t h i s  a r e a  is 
w i t h i n  t h e  f l o o d  p l a i n .  T h i s  h a b i t a t  p e r m i t  r e q u i r e s  p r i o r  
a p p r o v a l  b y  A D F & G  b e f o r e  o p e r a t i o n s  c a n  b e g i n .  A c c o r d i n g l y ,  
contrary, t o  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  as e x p r e s s e d  i n  
t h e  A l a s k a  F o r e s t  P r a c t i c e s  A c t ,  A D F & G ,  t h r o u g h  i t s  
r e g u l a t o r y  a u t h o r i t y  a l o n e ,  is c r e a t i n g  a p r i o r  a p p r o v a l  
syct-em.
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It h a s  b e e n  a c a r d i n a l  p r i n c i p l e  o f  t h e  ALA. a n d  
o t h e r s  w i t h  w h o m  w e  h a v e  b e e n  w o r k i n g  o n  t h e  F o r e s t  P r a c t i c e  j
A c t  t o  s e t  u p  o n e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  s u c h  t h a t  
a n  o p e r a t o r  w i l l  h a v e  t o  l o o k  a t  o n l y  o n e  s e t  o f  r e g u l a t i o n s  
t o  k n o w  w h a t  is r e q u i r e d  o f  h i m  o r  h e r .  D N R  a n d  D E C  "have 
c o o p e r a t e d  w i t h  us in t h i s  r e g a r d  b y  j o i n t l y  p r o m u l g a t i n g  

r e g u l a t i o n s  w i t h  r e s p e c t  t o  t i m b e r  h a r v e s t .  T h e  C o a s t a l  
M a n a g e m e n t  A c t  r e g u l a t i o n s  r e g a r d i n g  f o r e s t r y  h a v e  b e e n  p r e ­
e m p t i n g  D K R ' s  f o r e s t  p r a c t i c e  r e g u l a t i o n s  a s  i s  r e q u i r e d  b y  
t h e  F o r e s t  P r a c t i c e ?  Act.  T h us , A D F & G  b y  i t s  r e g u l a t i o n s  
w i l l  b e  t h e  o n l y  n o n - c o o p e r a t i v e  a g e n c y .  A  s i t u a t i o n  w h i c h  
r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  l o o k  a t  s e v e r a l  s e t s  o f  
r e g u l a t i o n s  t o  d e t e r m i n e  w h a t  t h e  r e q u i r e m e n t s  a r e  w i l l  o n l y  
c r e a t e  c o n f u s i o n  i n  t h e  o p e r a t o r s  a n d  i n  f a c t  p r e v e n t  u s  a l l  
f r o m  o b t a i n i n g  t h e  p r o t e c t i o n  w e  w a n t  f o r  t h e  v a r i o u s  o t h e r  ^
r e s o u r c e s .  j

W e  r e c o m m e n d  t h a t  t h e r e  b e  c h a n g e s  m a d e  t o  A S  j

4 1 . 1 7 . 0 1 0  e t . s e a . (the F o r e s t  P r a c t i c e s  A c t )  a n d  t o  A S  
1 6 . 0 5 . 3 7 0( ( A D F & G ' s  a u t h o r i t y )  w h i c h  w o u l d ,  o n  t h e  o n e  h a n d ,  
g i v e  A D F & G  t h e  a u t h o r i t y  p r o t e c t  f i s h  a n d  g a m e  h a b i t a t .  O n  

t h e  o t h e r  h a n d ,  t o  t h e  e x t e n t  i':s r e g u l a t i o n s  i m p a c t  t i m b e r  
h a r v e s t  a c t i v i t i e s ,  A D F & G  s h o u l d  b e  r e q u i r e d  t o  c o o r d i n a t e  
i t s  r e g u l a t i o n s  i n t o  o n e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  
(as t h e  o t h e r  S t a t e  r e g u l a t o r y  a g e n c i e s  h a v e  d o n e  i n
r e s p o n s e  t o  t h e  l e g i s l a t i v e  m a n d a t e  ~ e t  f o r t h  i n  t h e  F o r e s t
P r a c t i c e s  A c t ) .

T o  e f f e c t  t h i s  c o m p r o m i s e  w e  p r o p o s e  t h e  f o l l o w i n g  
c h a n g e s  t o  t h e  law:

• i
1. A S  1 6 . 0 5 . 8 7 0 ( b )  w o u l d  b e  a m e n d e d  t o  r e a d  a s  

f o l l o w s :  " W i t h ,  t h e  e x c e p t i o n  o f  p e r s o n  o r  g o v e r n m e n t a l  j

a g e n c y  s u b j e c t  t o  A S  4 1 . 1 7 . 0 1 0  e t . seq. ..." ( e v e r y t h i n  j
e l s e  i n  s u b s e c t i o n  (b) w o u l d  r e m a i n  t h e  s a m e ) .

T h i s  c h a n g e  w o u l d  e x c e p t  t h o s e  i n v o l v e d  in t h e  
f o r e s t  i n d u s t r y  f r o m  w h a t e v e r  r u l e m a k i n g  a u t h o r i t y  A D F & G  
m i g h t  h a v e  u n d e r  A S  1 6 . 0 5 . 8 7 0 .  T h e  f o l l o w i n g  c h a n g e s  i n  AS
4 1 . 1 7 . 0 1 0  w o u l d  b e  d e s i g n e d  t o  a l l o w  r e g u l a t i o n  o f  t h e  
f o r e s t  i n d u s t r y  b y  A D F & G  t h r o u g h  t h e  p r o v i s i o n s  o f  t h e  
.Forest P r a c t i c e s  Act. T h i s  w i l l  c a u s e  a l l  r e g u l a t i o n s  

c o n c e r n i n g  t i m b e r  h a r v e s t  t o  b e  p u t  in  o n e  c o m p r e h e n s i v e  s e t  
o f  r e g u l a t i o n s .

2. A  n e w  s u b s e c t i o n  t o  A S  4 1 . 1 7 . 0 1 0  " D e c l a r a t i o n  
o f  I n t e n t "  w o u l d  b e  p u t  i n  a s  s u b s e c t i o n  5 a n d  p r e s e n t  
s u b s e c t i o n s  5 a n d  6 w o u l d  b e  r e n u m b e r e d  as s u b s e c t i o n s  6  a n d

•7 r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  w o u l d  r e a d  a s  f o l l o w s :  --------



T h
M a r c h  24, 
P a g e  F o u r

" G o v e r n m e n t  a d m i r i s t r a t i o n  o f  t i m b e r  " h a r v e s t  
a c t i v i t i e s  s h o u l d  c o m b i n e  t h e  r e g u l a t o r y  m e a s u r e s  
o f  a l l  a g e n c i e s  c o n c e r n e d  w i t h  t i m b e r  h a r v e s t  
a c t i v i t i e s  i n t o  o n e  c o m p r e h e n s i v e  r e g u l a t o r y  s c h e m e  
w h i c h  i n c l u d e s  r e g u l a t i o n s  u n d e r  t h i s  c h a p t e r ,  
T i t l e  15, a n d  o t h e r  a g e n c y  a u t h o r i z i n g  s t a t u t e s  a s  
p r o v i d e d  h e r e i n ;  "

3. A S 4 1 . 1 7 . 0 2 0 .  " D i v i s i o n  o f  F o r e s t  L a n d  a n d  
W a t e r  M a n a g e m e n t  E s t a b l i s h e d "  w o u l d  b e  a m e n d e d  t o  i n c l u d e  a 
n e w  s u b s e c t i o n  (h) a n d  p r e s e n t  s u b s e c t i o n  ( h ) , (j), (k) , a n d
( 1 ) w o u l d  b e  r e l e t t e r e d  as  s u b s e c t i o n s  (i), (j), (k) a n d  ( 1 ) 

r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  (h) w o u l d  r e a d  as  f o l l o w s :

" T h e  c o m m i s s i o n e r  a n d  t h e  c o m m i s s i o n e r  o f  F i s h  a n d  
G a m e  s h a l l  w o r k  c o o p e r a t i v e l y  t o  p r o t e c t  t h e  f i s h  
a n d  w i l d l i f e  r e s o u r c e s  o f  t h e  s t a t e  f r o m  t h e  
. a d v e r s e • c o n s e q u e n c e s  o f  a c t i v i t i e s  u n d e r  t h i s  
c h a p t e r .  A l l  r e g u l a t i o n s  c o n c e r n i n g  t h e  p r o t e c t i o n  
o f  f i s h  a n d  w i l d l i f e  on  f o r e s t  l a n d  s h a l l  b e  in 
a c c o r d a n c e  w i t h  t h e  c o n c e p t  o f  p r o f e s s i o n a l  m a n a g e ­

m e n t  as o p p o s e d  t o  m a n a g e m e n t  b y  p r e s c r i p t i o n s  a n d  
s h a l l  b e  p r o m u l g a t e d  u n d e r  a n d  in  a c c o r d a n c e  w i t h  
t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r . "

4. T h e  p r e s e n t  s u b s e c t i o n  (i) ( w h i c h  s h a l l  b e  
r e l e t t e r e d  as  s u b s e c t i o n  (k) in  a c c o r d a n c e  w i t h  t h e  c h a n g e  
r e q u e s t e d  in  n u m b e r  3) s h a l l  b e  a m e n d e d  t o  r e a d  as  f o l l o w s :

" N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  t h i s  
c h a p t e r ,  t h e  c o m m i s s i o n e r  m a y  n o t  e m p l o y  t h e  
a u t h o r i t y  v e s t e d  b y  t h i s  c h a p t e r  s o  a s t o  d u p l i c a t e  
o r  p r e e m p t  t h e  s t a t u t o r y  a u t h o r i t y  o f  o t h e r  
a g e n c i e s  t o  a d o p t  r e g u l a t i o n s  o r u n d e r t a k e  o t h e r  
a d m i n i s t r a t i v e  a c t i o n s  g o v e r n i n g  r e s o u r c e s ,  v a l u e s ,  
o r  a c t i v i t i e s  o n  f o r e s t  l a n d  e x c e p t  f o r  (1 ) r e g u l a ­
t i o n s  u n d e r  t h e  C o a s t a l  Z o n e  M a n a g e m e n t  A c t ,  (2) 
r e g u l a t i o n s  pro' a c t i n g  f i s h  a n d  g a m e  p r e p a r e d  i n  
c o o p e r a t i o n  w i t h  t h e  c o m m i s s i o n e r  o f  F i s h  a n d  G a m e ,  
a n d  (3) i f  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n ,  r e g u l a t i o n s  r e l a t i n g  t o  
c o n t r o l  o f  n o n - p o i n t  s o u r c e  p o l l u t i o n . "

•  t

5. A S  4 1 . 1 7 . 0 8 0  w o u l d  b e  a m e n d e d  b y  a d d i n g  a n e w  
p a r a g r a p h  (a)(7) w h i c h  w o u l d  r e a d  a s  f o l l o w s :

" P r o j e c t i o n  o f  f i s h  a n d  g a m e  a s  d e t e r m i n e d  i n  
c o o p e r a t i o n  w i t h  t h e  c o m m i s s i o n e r  o f  F i s h  a n d  

"’"G a m e ." ..............  .......



C o n c l u s i o n .

T h a n k  y o u  v e r y  m u c h  C o r t h e  o p p o r t u n i t y  t o  o f f e r  

t h e s e  a m e n d m e n t s .  W e  i n t e n d  t o  u s e  a l l  l a w f u l  m e a s u r e s  t o  
p r e v e n t  i m p l e m e n t a t i o n  o f  t h e  h a b i t a t  r e g u l a t i o n s  p r o m u l ­
g a t e d  b y  A D F & G  u n d e r  A S  1 6 . 0 5 . 8 7 0  f o r  t h e  r e a s o n s  s e t  f o r t h  

i n  t h e  a t t a c h e d  l e t t e r  t o  Mr. D i c k  L o g a n .  H o w e v e r ,  w e  j o i n  
w i t h  t h e  h a b i t a t  s e c t i o n  o f  A D F & G  i n  s e e k i n g  t o  a s s u r e  t h a t  
t h e r e  is a d e q u a t e  p r o t e c t i o n  f o r  f i s h  a n d  g a m e  r e s o u r c e s  o f  

t h e  State. W e  t h i n k  t h e  p r o p o s a l s  m a d e  h e r e i n  w i l l  a l l o w  
r e a s o n a b l e  c o o  d i n a t i o n  o f  t h e  t w o  a c t i v i t i e s  w i t h i n  a 
s i n g l e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  f o r  f o r e s t r y .  W e  
w o u l d  l i k e  t o  m e e t  w i t h  y o u  o n  t h i s  as  s o o n  a s  p o s s i b l e .

V e r y  t r u l y  y o u r s ,

J a me s F. C l a r k

J F C : sd
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D e a r  Dick:

T h i s  is in b e h a l f  o f  t h e  A l a s k a  L o g g e r s  A s s o c i a t i o n  
(ALA) in r e s p o n s e  t o  t h e  p r o p o s e d  r e g u l a t i o n s  g o v e r n i n g  f i s h  
a n d  g a m e  h a b i t a t  p r o t e c t i o n .  W e a r e  e x t r e m e l y  d i s a p p o i n t e d  
w i t h  t h e  d r a f t  r e g u l a t i o n s .  F o r  y e a r s  w e  h a v e  h a d  a g o o d  J
w o r k i n g  r e l a t i o n s h i p  w i t h  you, h a v e  m a i n t a i n e d  h i g h  e n v i r o n­
m e n t a l  s t a n d a r d s  in  o u r  i n d u s t r y ,  a n d  h a v e  p r o t e c t e d  o t h e r  
r e s o u r c e s  b y  r e l y i n g  u p o n  t h e  a p p l i c a t i o n  o f  p r o f e s s i o n a l  
m a n a g e m e n t  ( y o u r s ,  o u r s  a n d  o t h e r s )  o f  o n  t h e  g r o u n d  
d e c i s i o n s .  Yo u  a r e  n o w  a s s a u l t i n g  t h i s  w o r k i n g  s y s t e m  w i t h  
a c o m p l e t e  t u r n - a b o u t  in m a n a g e m e n t  p h i l o s o p h y :  y o u  a r e
s e e k i n g  to  r e p l a c e  p r o f e s s i o n a l  m a n a g e m e n t  w i t h  a n e w  s y s t e m  
o f  c o m p l e x  a n d  b u r d e n s o m e  p r e s c r i p t i o n s .  W h y ?  W e  f e e l  t h a t  
t h e s e  r e g u l a t i o n s  a s a p p l i e d  t o  t i m b e r  h a r v e s t i n g  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  A c t  e n d  in a n y  e v e n t  g o  f a r  b e y o n d  t he  
a u t h o r i t y  w h i c h  th e L e g i s l a t u r e  g a v e  th e  A l a s k a  D e p a r t m e n t  
o f  F i s h  a n d  G a m e  ( A D F & G ) a n d  t h o  B o a r d s  o f  F i s h  a n d  G a m e  in 
T i t l e  lo.

As  w e  m e n t i o n e d  t o  y o u  in o u r  l e t t e r  o f  J a n u a r y  6 ,
1931, in r e s p o n s e  t o t h e  p r e l i m i n a r y  d ra f t ,  it  is A L A  p o l i c y  
t h a t  f o r e s t  p r a c t i c e  r e g u l a t i o n s ,  s u c h  as these, b e  or.e 
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  c o o r d i n a t e d  t h r o u g h  o n e  
s t a t e  ag e n c y .  T h i s  p r i n c i p l e  w a s  r e c o g n i z e d  in t h e  S t a t e  
F o r e s t  P r a c t i c e s  A c t  w h e r e i n  C o a s t a l  Z o n e  M a n a g e m e n t  A c t  
r e g u l a t i o n s  i m p a c t i n g  f o r e s t r y  an d  t h e  n o n - p o i n t  p o l l u t i o n  
a u t h o r i t y  o f  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
( DE C) , as  f o u n d  in S e c t i o n  2 0 3  o f  t h e  F e d e r a l  W a t e r
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latinns. Wc b e l i e v e  t h a t  as a p o l i c y  m a t t e r  t h e s e  r e g u l a­
t i o n s  s h o u l d  a l s o  b e  i n t e g r a t e d  w i t h  th e F o r e s t  P r a c t i c e s  
A c t  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  D e p a r t m e n t  o f N a t u r a l  
R e s o u r c e s  (DN  R ). T h i s  w i l l  p r o v i d e  t i m b e r  o p e r a t o r s ,  
r e g u l a t i n g  a g e n c i e s  a n d  t h e  p u b l i c  w i t h  o n l y  o n e  se t o f 
r e g u l a t i o n s  r e g a r d i n g  f o r e s t  p r a c t i c e s .  In t h i s  way,  t h e  
t i m b e r  o p e r a t o r ,  th e  r e g u l a t i n g  a g e n c y  a n d  t h e  p u b l i c  w i l l  
k n o w  w h a t  is r e q u i r e d  o f t h e  o p e r a t o r .  S u c h  i n t e g r a t i o n  c a n  
b e  a c c o m p l i s h e d  e i t h e r  t h r o u g h  c o o p e r a t i o n  w i t h  t h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC), i n  u t i l i z i n g  
t h e  p r o v i s i o n s  o f  S e c t i o n  208 (b ) o f  t h e  W a t e r  P o l l u t i o n  
C o n t r o l  Ac t  d i s c u s s e d  be l o w ,  o r  t h r o u g h  a m e n d m e n t s  t o  t h e  
S t a t e  F o r e s t  P r a c t i c e s  A c t  a t t a c h e d  h e r e t o  as E x h i b i t  A.

S ec on d l y ,  t h e s e  r e g u l a t i o n s ,  as w r i t t e n ,  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  Act. T h e  F o r e s t  P r a c t i c e s  A c t  as 
o r i g i n a l l y  p r o p o s e d  b y  t h e  G o v e r n o r  w a s  a p r i o r  a p p r o v a l  
system, i . e . , D N R  h a d  t o  a p p r o v e  t h e  t i m b e r  h a r v e s t  p l a n  
b e f o r e  o p e r a t i o n s  c o u l d  c o m m e n c e .  T h e  L e g i s l a t u r e  s p e c i­
f i c a l l y  c h a n g e d  t h i s  t o  a n o t i f i c a t i o n  system, i . e . , th e  
o p e r a t o r  m e r e l y  h a d  t o  n o t i f y  D N R  t h a t  it w o u l d  b e g i n  
o p e r a t i o n s  in t h i r t y  days. T h e  l a w  p r o v i d e s  s t a n d a r d s  an d  
g u i d e l i n e s  w n i c h  a n y o n e  d e s i r i n g  t o  h a r v e s t  t i m b e r  h a s  t o  
obey, b u t  a.s stated, t h e  L e g i s l a t u r e  s p e c i f i c a l l y  r e j e c t e d  
t h e  p e r m i t  a p p r o a c h .

T h e r e  is n o  w a y  u n d e r  t h e s e  d r a f t  r e g u l a t i o n s  t h a t  
t i m b e r  h a r v e s t i n g  a c t i v i t i e s  c o u l d  b e  u n d e r t a k e n  w i t h o u t  
o b t a i n i n g  a h a b i t a t  p r o t e c t i o n  p e r m i t .  S u c h  a p e r m i t  
r e q u i r e s  A D F & G  a p p r o v a l .  A c c o r d i n g l y ,  b y  c o n v e r t i n g  t h e  
n o t i f i c a t i o n  s y s t e m  i n t o  a p r i o r  a p p r o v a l  s y s t e m ,  t h e  
p r o p o s e d  r e g u l a t i o n s  a r e  c o n t r a r y  t o  t h e  l e t t e r  a n d  s p i r i t  
o f  the  F o r e s t  P r a c t i c e s  Act.

T h e  p r i m a r y  a u t h o r i t y  u p o n  w h i c h  A D F & G  is r e l y i n g  
( n o t w i t h s t a n d i n g  th e  o v e r l y  e x t e n s i v e  c i t a t i o n  o f  s e c t i o n s  
o f  T i t l e  16 as  a u t h o r i t y  for t h e  v a r i o u s  r e g u l a t i o n s )  is AS 
1 6 . 0 5 . 3 7 0 ( b )  a n d  (c). T h e s e  s e c t i o n s  c a l l  fo r a m o d i f i e d  
n o t i f i c a t i o n ,  r a t h e r  t h a n  a p r i o r  a p p r o v a l ,  s y s t e m .  
S u b s e c t i o n  (b) s t a t e s  t h a t  if a p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  d e s i r e s  to  u n d e r t a k e  c e r t a i n  a c t i v i t i e s  w i t h  r e s p e c t  
t o  a "sp ec i  fiod ri ver , l a k e  o r  s t r e a m " ,  t h e  p e r s o n  o r  
g o v e r n m e n t  a g e n c y  " s h a l l  no ti  fy t h e  C o m m i s s i o n e r  o f  t h i s  
i n t e n t i o n  b e f o r e  t h e  b e g i n n i n g  o f  t h e  c o n s t r u c t i o n  o r  u s e . "  
( e m p h a s i s  a d d e d ) .  S u b s e c t i o n  (c) p r o v i d e s  t h a t  t h e  
C o m m i s s i o n e r  s h o u l d  a c k n o w l e d g e  r e c e i p t  o f  t h e  n o t i c e  a n d
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c a n  r e q u i r e  s u b m i t t a l  o f  full p l a n s  a n d  s p e c i f i c a t i o n s  a n d  
w r i t t e n  a p p r o v a l  "if t h e  C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  s o . "  
In o t h e r  wor ds , th e  s t a t u t o r y  s c h e m e  r e q u i r e s  n o t i c e  in t h e  
f i r s t  i ns ta n c e ,  w i t h  t h e  C o m m i s s i o n e r  h a v i n g  a u t h o r i t y  t o  
r e q u i r e  p r i o r  a p p r o v a l  for  c e r t a i n  p r o j e c t s .  T h e  s t a t u t e  
c e r t a i n l y  d i d  n o t  c o n t e m p l a t e  t h e  r e q u i r e m e n t  o f  o b t a i n i n g  a 
h a b i t a t  p r o t e c t i o n  p e r m i t  in e v e r y  i n s t a n c e  as t h e  r e g u l a­
t i o n s  h a v e  d one . It s e e m s  to u s t h a t  f u r t h e r  c l a r i f i c a t i o n  
o f  A S 1 5 . 0 5 . 8 7 0 ( c ) ,  s p e c i f y i n g  in w h a t  s p e c i f i c  c a s e s  p r i o r  
a p p r c v a l  n e e d s  to  b e  o b t a i n e d ,  w o u l d  h e l p  c l a r i f y  t h e  
o r i g i n a l  and  o b v i o u s  s t a t u t o r y  s c h e m e  w h i c h  t h e  L e g i s l a t u r e  
s o u g h t  t o  i mp l e m e n t .

S i n c e  t h e  l e g i s l a t i v e  i n t e n t  o f  t h e  F o r e s t  
P r a c t i c e s  A c t  c l e a r l y  f a v o r s  a n o t i f i c a t i o n ,  n o t  a p r i o r  
a p p r o v a l  system; a n d  s i n c e  t h e  F o r e s t  P r a c t i c e s  A c t  c a m e  
a f t e r  A D F & G ' s  T i t l e  16 a u t h o r i t y ;  a n d  s i n c e  t h e  L e g i s l a t u r e  
is p r e s u m e d  to h a v e  b e e n  a w a r e  o f  T i t l e  16 w h e n  it p a s s e d  
t h e  F o r e s t  P r a c t i c e s  A c t  (and t h u s  is p r e s u m e d  t o  h a v e  
b e l i e v e d  t h a t  the' F o r e s t  P r a c t i c e s  A c t  a n d  T i t l e  15 a r e  
c o n s i s t e n t ) ;  an d  s i n c e  T i t l e  15 as d e s c r i b e d  a b o v e  is i t s e l f  
a m o d i f i e d  n o t i f i c a t i o n  system; it  f o l l o w s  t h a t  t h e  p r o p o s e d  
r e g u l a t i o n s  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  Act. W e  t h e r e f o r e  
a s k  t h a t  t h e s e  r e g u l a t i o n s  b e  w i t h d r a w n  a n d  r e d o n e  in  
c o o p e r a t i o n  w i t h  D E C  t h r o u g h  D E C ' s  S e c t i o n  20 9 a u t h o r i t y  o r  
p u r s u a n t  to  t h e  a t t a c h e d  l e g i s l a t i o n  w h i c h  we  a r e  p r o p o s i n g .

A s s u m i n g  fo r  p u r p o s e s  o f  a r g u m e n t  t h a t  th e p r o p o s e d  
r e g u l a t i o n s  d o  n o t  v i o l a t e  th e F o r e s t  P r a c t i c e s  Act, t h e y  
c l e a r l y  e x c e e d  A D F & G 1s a u t h o r i t y  u n d e r  AS  1 6 . 0 5 . 9 7 0  - t h e  
o n l y  a r g u a b l e  a u t h o r i t y  A D F & G  h a s  w i t h  r e s p e c t  t o  n o n - p o i n t  
p o l l u t i o n  u n d e r  T i t l e  16. A S  1 6 . 0 5 . 3 7 0 ( b )  o n l y  r e q u i r e s  
n o t i c e  w i t h  r e s p e c t  t o  a c t i o n s  in "a s p e c i f i e d  river, l a k e  
o r  s t r e a m . "  ( e m p h a s i s  a d d e d ) .  Th us, t h e  a u t h o r i t y  e x t e n d s  
o n l y  to- r i v e r s ,  l a k e s ,  o r  s t r e a m s  s p e c i f i e d u n d e r  A S  
1 6 . 0 5 . 8 7 0 ( a ) :  the  h a b i t a t  r e g u l a t i o n s  p u r p o r t  t o  a l s o  e x t e n d  
t h i s  a u t h o r i t y  t o  u n s p e c i f i e d  t r i b u t a r i e s  o f  a s p e c i f i e d  
s t r e a m  (5 A A C  9 5 . 9 7 0 ) .

F u r t h e r m o r e ,  t h e  r e g u l a t i o n s  p u r p o r t  t o  c o n t r o l  
a c t i v i t i e s  u p o n  t he  b a n k s  o f  r iv er s,  l a k e s  a n d  s t r e a m s  as  
w e l l  as la nd  b a s e d  a c t i v i t i e s  b e y o n d  them. AS 1 5 . 0 5 . 9 7 0 ( b )  
o n l y  r e q u i r e s  n o t i c e  t o  A D F & G  w h e r e  o n e  " d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t ,  o r  use, di ve rt , o b s t r u c t ,  
p o l lu te - o r  c h a n g e  t h e  n a t u r a l  f l o w  or b e d  o f  a s p e c i f i e d  
river, lake, an d  st re am . T h e r e  is no  a u t h o r i t y  in A D F & G
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u n d e r  this  s e c t i o n  to r e g u l a t e  t h e  " d e s i r e "  t o  use, d iv ert , 
o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  b e y o n d  t h e  " n a t u r a l  f l o w  o r  
b e d "  of  a s p e c i f i e d  river, la ke  or  s tr ea m.  T h e  L e g i s l a t u r e  
s i m p l y  d i d  n o t  p r o v i d e  f or  A D F & G  t o  r e g u l a t e  t h e  b a n k s  o r  
l a n d  b a s e d  a c t i v i t i e s  b e y o n d  them. T h e s e  r e g u l a t i o n s  ar e  
t h e r e f o r e  u l t r a  v i r e s  to t h e  e x t e n t  t h e y  s e e k  t o  r e g u l a t e  
s u c h  a c t i v i t y .

A u t h o r i t y  d o e s  e x i s t  for t h e  S t a t e  t o  r e g u l a t e  n o n­
p o i n t  p o l l u t i o n  o f  s t r e a m s .  I t  i s  f o u n d  i n  S e c t i o n  
2 0 3 ( b ) ( 2 ) ( F )  o f  t h e F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  Ac t  
w h i c h  is a d m i n i s t e r e d  b y  DEC. W e  h a v e  n o  p h i l o s o p h i c  
p r o b l e m  w i t h  A D F & G  s e e k i n g  t o  p r o t e c t  s t r e a m s  b y  p r o t e c t i n g  
b a n k s  a n d  l a n d  b a s e d  a c t i v i t i e s  b e y o n d  t h e  b a n k s .  O u r  
o b j e c t i v e  is t o  c a u s e  t h e  s J a t e  a g e n c i e s  c o n c e r n e d  a b o u t  
f o r e s t  p r a c t i c e s  t o  c o o r d i n a t e  f o r e s t  m a n a g e m e n t  t h r o u g h  o n e  
c o m p r e h e n s i v e  s e t  of  r e g u l a t i o n s .  If A D F & G  w i l l  c o o p e r a t e  
w i t h  D E C  a n d  e x e r c i s e  it s r e g u l a t o r y  a c t i o n s  t h r o u g h  S e c t i o n  
208, t h e r e  w i l l  b e  o n l y  o n e  se t  o f  c o m p r e h e n s i v e  r e g u l a t i o n s  
b e c a u s e  D E C  h a s  c o o r d i n a t e d  its  S e c t i o n  2 0 8  a u t h o r i t y  w i t h  
D N R  t h r o u g h  a M e m o r a n d u m  o f  U n d e r s t a n d i n g .

It is a l s o  c l e a r  t o  u s  t h a t  t h e  B o a r d s  o f  F i s h  & 
G a m e  s h o u l d  n o t  h a v e  a u t h o r i t y  t o p r o m u l g a t e  h a b i t a t  r e g u­
lat i on s.  T h e  b o a r d s  l a c k  t h e  e x p e r t i s e  t o  w r i t e  r e g u l a t i o n s  
c o n c e r n i n g  f o r e s t  h a b i t a t .  A c c o r d i n g l y ,  w e  w i l l  b e  s e e k i n g  
t o  d e l e t e  w h a t e v e r  a u t h o r i t y  t h e y  m a y  h a v e  u n d e r  A S  
1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  t o  w r i t e  r e g u l a t i o n s  r e g a r d i n g  h a b i t a t .

F u r t h e r m o r e ,  t h e  Bo ar ds'  s t a t u t o r y  a u t h o r i t y  s i m p l y  
d o e s  n o t  e x t e n d  t o  m a k i n g  r e g u l a t i o n s  o f  t h e  t y p e  p r o m u l­
g a t e d  h er e.  W h e r e a s  t h e  C o m m i s s i o n e r  o f  A D F & G  is g i v e n  
a u t h o r i t y  to r e q u i r e  w r i t t e n  a p p r o v a l  o f  p l a n s  a n d  s p e c i f i­
cat i o n s ,  t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  F i s h e r i e s  in A ? 
1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  a n d  t he  B o a r d  o f  G a m e  in A S  1 5 . 0 5 . 2 5 5 ( a ) ( 7 )  
is  l i m i t e d  t o  r e g u l a t i o n s  "for e n g a g i n g  in  ... w a t e r s h e d  a n d  
h a b i t a t  i m p r o v e m e n t " .  N o t i c e  t h a t  t h i s  is n o t  w a t e r s h e d  a n d  
h a b i t a t  p r o t e c t i o n , b u t  r a t h e r  w a t e r s h e d  a n d  h a b i t a t  
i m p r o v e m e n t . Thus, w h a t  t h i s  s e c t i o n  c o n t e m p l a t e s  a r e  
r e g u l a t i o n s  l e a d i n g  t o  w a t e r s h e d  a n d  h a b i t a t  enhancement. 
p r o g r a m s .  G i v e n  t h e  v a s t  d i f f e r e n c e  in t h e  a u t h o r i t y  
a f f o r d e d  t h e C o m m i s s i o n e r  i n AS 1 6 . 0 5 . 8 7 0 ( b )  a n d  t h e  v e r y  
l i m i t e d  t y p e  o f  a u t h o r i t y  g i v e n  t o  t he  B o a r d s  o f  F i s h  a n d  
G a m e  in A S  1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  a n d  2 5 5 ( a ) ( 7 ) ,  it is c l e a r  t h a t  
t h e y  lack a u t h o r i t y  t o  p a r t i c i p a t e  in t h e  p r o m u l a g a t i o n  o f  
t h e s e  h a b i t a t  r e g u l a t i o n s .
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W e  h-\vc r a i s e d  a s e r i e s  o f  l e g a l  o b j e c t i o n s  t o  th e  
regular ions. W e  h o p e  t h a t  y o u  w i l l  s u b m i t  t h e s e  i s s u e s  t o  
t h e  D e p a r t m e n t  o f  L a w  f o r  i ts  c o n s i d e r a t i o n .

T hi r d ,  t h e s e  r e g u l a t i o n s  a r e  t o o  l o n g  a n d  c o m p l e x .  
W h e n  it is c o n s i d e r e d  t h a t  th e  t i m b e r  o p e r a t o r  m u s t  a l s o  
c o m p l y  w i t h  D N R 1s f o r e t t  p r a c t i c e  r e g u l a t i o n s  ( w h i c h  
i n c o r p o r a t e  D E C ' s  b e s t  m a n a g e m e n t  p r a c t i c e s ) ,  it w i l l  b e  
m o s t  d i f f i c u l t  t o  m e e t  t h e  d e t a i l e d ,  c o o k b o o k - t y p e  p r e­
s c r i p t i o n s  s e t  f o r t h  in  t h e s e  r e g u l a t i o n s .  T hus , t h e  
c o m p l e x i t y  o f  t h e  r e g u l a t i o n s  i n  c o n j u n c t i o n  w i t h  o t h e r  
r e g u l a t i o n s  w i l l  b e  c o n f u s i n g  t o  b o t h  o p e r a t o r  a n d  r e g u l a t o r  
a l i k e .

W h a t  is n e e d e d  is a w r i t t e n  d e s c r i p t i o n  o f  th e 
s y s t e m  u n d e r  w h i c h  w e  h a v e  b e e n  o p e r a t i a g .  F i e l d  b i o l o g i s t s  
h a v e  b e e n  u s i n g  t h e i r  p r o f e s s i o n a l  d i s c r e t i o n  t o  i n s u r e  
s t r e a m  p r o t e c t i o n .  W e  s u b m i t  t h a t  t h e  d e t a i l e d  p r e s c r i p­
t i o n s  w h i c h  c o m p r i s e  t h e s e  r e g u l a t i o n s ,  p a r t i c u l a r l y  
S e c t i o n s  190 t h r o u g h  260, w i l l  h i n d e r  A D F & G 1s p r o f e s s i o n a l  
b i o l o g i s t s  as t h e y  s e e k  t o  d e a l  w i t h  s i t e  s p e c i f i c  p r o b l e m s .  
I t  w o u l d  b e  s i m p l e r  a n d  w i s e r  t o  s e t  f o r t h  g o a l s  i n t h e  
f o r e s t  p r a c t i c e  r e g u l a t i o n s  a n d  a l l o w  t i m b e r  o p e r a t o r s  an d 
b i o l o g i s t s  t o  f i n d  w a y s  t o  m e e t  t h o s e  g o a l s  o n  t h e  gr o u n d .  
T h i s  is the p e r m i t  b y  r e g u l a t i o n  t e c h n i q u e  w h i c h  w e  h a v e  
d i s c u s s e d  w i t h  y o u  o r a l l y .

F o u r t h ,  A D F & G  d o e s  n o t  n o w  h a v e  t h e  p e r s o n n e l  to 
a d m i n i s t e r  t h e s e  i n t r i c a t e  r e g u l a t i o n s .  H o w  m a n y  a d d i t i o n a l  
p o s i t i o n s  w i l l  b e  n e e d e d  t o  a d m i n i s t e r  a n d  i n t e r p r e t  t h e m  o n 
t h e  g r o u n d ?  H o w  m a n y  p e o p l e  w i l l  b e  n e e d e d  t o d e a l  w i t h  t h e  
a d m i n i s t r a t i v e  a p p e a l s  a n d  l i t i q a t i o n  w h i c h  a r e  l i k e l y  to 
f o l l o w  i n  t h e  w a k e  o f  t h i s  m o s t  c o m p l i c a t e d  s e t  o f  
r e g u l a t i o n s ?

Fi f t h .  P l e a s e  b e  a d v i s e d  o f  o u r  m o s t  s t r e n u o u s  
o b j e c t i o n  t o  S e c t i o n  260, w h i c h  in e f f e c t  c a l l s  f o r b u f f e r  
s t r i p s  o n  al l  s t r e a m s .  T h i s  is e n v i r o n m e n t a l l y  i n d e f e n s i b l e  
a n d  w i l l  p l a c e  a n  i n c r e d i b l e  b u r d e n  o n  t i m b e r  h a r v e s t  
o p e r a t i o n s .  Its  i m p a c t  o n  t he  p o t e n t i a l  y i e l d  o f  the  
T o n g a s s  N a t i o n a l  F o r e s t  a n d  s t a t e  a n d  p r i v a t e  f o r e s t  is 
i n c a l c u l a b l e  g i v e n  t h e  i n t e r m e s h  o f  s t r e a m s  o n  t h e  b e s t  
t i m b e r  g r o w i n g  lands. W o  b e l i e v e  it is s a f e  t o  s a y  t h a t  
A D F & G  h a s  n o  n o t i o n  w h a t s o e v e r  o f  t h o  a d v e r s e  j o b  i m p a c t  o f  
t h i s  p a r t i c u l a r  s e c t i o n .
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Sixth. We  b e l i e v e  it i n a p p r o p r i a t e  for  t h e s e  
r e g u l a t i o n s  t o  b e  p r o m u l g a t e d  p r i o r  t o  t h e  t i m e  t h a t  t h e  
r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  c o m p l e t e d .  T h e  r e g u l a t o r y  
r e f o r m  r e g u l a t i o n s  (w hi c h  a r e  p r e s e n t l y  in d r a f t  a n d  u p o n  
w h i c h  p u b l i c  c o m m e n t  is s t i l l  b e i n g  r e c e i v e d )  a r e  t h e  
u m b r e l l a  r e g u l a t i o n s  u n d e r  w h i c h  t h e  h a b i t a t  r e g u l a t i o n s  
w i l l  be  i nc l u d e d .  T o  a t t e m p t  to  d r a f t  t h e s e  s u b o r d i n a t e  
r e g u l a t i o n s  b e f o r e  t h e  u m b r e l l a  r e g u l a t i o n s  a r e  c o m p l e t e d  
w i l l  s i m p l y  m e a n  t h a t  A D F & G  w i l l  h a v e  to  g o  b a c k  l a t e r  a n d  
a m e n d  t h e s e  r e g u l a t i o n s  to c o n f o r m  t o  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s .  T o  m a k e  t h e  p r o c e s s  w o r k  in a n  o r d e r l y  m a n n e r ,  
w e  r e c o m m e n d  t h a t  y o u  s u s p e n d  t h i s  r u l e m a k i n g  p r o c e s s  u n t i l  
s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  
c o m p l e t e d .

W e  h a v e  t h e  f o l l o w i n g  s p e c i f i c  c o m m e n t s  r e g a r d i n g  
t h e  v a r i o u s  s e c t i o n s  o f  t h e  p r o p o s e d  r e g u l a t i o n s :

1. 5 A A C  9 5. 001 . F i n d i n g s .

A. S u b s e c t i o n  (b) s t a t e s  t h a t  t h e  L e g i s l a t u r e  h a s  
s e t  a s i d e  " v a r i o u s  l a n d  a n d  w a t e r  a r e a s  o f  t h e  S t a t e "  w h e r e  
f i s h  a n d  geiine is e n t i t l e d  t o  a h i g h e r  d e g r e e  o f  p r o t e c t i o n  
t h a n  a f f o r d e d  o t h e r  ar e as . T h e  n e x t  s e n t e n c e  s t a t e s  t h a t  
a m o n g  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  a r e  " s p e c i f i e d  fish  
s t r e a m s . "  A S 1 6 . 0 5 . 8 7 0 ( a )  p r o v i d e s  for s p e c i f i c a t i o n  b y  the  
C o m m i s s i o n e r  o f A D F & G  o f  "the v a r i o u s  r iv er s,  l a k e s  a n d  
s t r e a m s  o r  p a r t s  o f  t h e m  t h a t  a r e  i m p o r t a n t  f o r  t h e  s p a w n i n g  
o : m i g r a t i o n  o f  a n a d r o m o u s  fish." T h u s ,  it  is i n c o r r e c t  to  
s a y  t h a t  s p e c i f i e d  s t r e a m s  a r e  l e g i s l a t i v e l y  d e s i g n a t e d :  t h e  
L e g i s l a t u r e  h a s  s e t  u p  a m e c h a n i s m  b y  w h i c h  the  C o m m i s s i o n e r  
m a y  d e s i g n a t e  s t r e a m s .

M o r e  i m p o r t a n t ,  t h e  a u t h o r i t y  w i t h  r e s p e c t  t o  
s p e c i f i e d  s t r e a m s  is l i m i t e d  i n  A S  1 6 . 0 5 . 8 7 0 ( b )  t o  
a c t i v i t i e s  w i t h i n  th e  " n a t u r a l  f l o w  o r  b e d "  o f  a s p e c i f i e d  
ri v er , l a k e  o r  s t re am . A c c o r d i n g l y ,  t h e  f i n d i n g s  a r e  
i n c o r r e c t  in s t a t i n g  t h a t  the  L e g i s l a t u r e  h a s  s e t  a s i d e  l a n d  
a r e a s  b y  p r o v i d i n g  for t h e  s p e c i f i c a t i o n  o f  f i s h  s t r e a m s .  
T h e r e f o r e ,  w e  c h a l l e n g e  e v e r y  a t t e m p t  in t h e  h a b i t a t  r e g u l a­
t i o n s  t o  p r e s c r i b e  A D F & G  m a n a g e m e n t  o f  b a n k s  a n d  l a n d  b a s e d  
a c t i v i t i e s  b e y o n d  the  b a n k s  w h e t h e r  o r  n o t  w e  h a v e  m a d e  
s p e c i f i c  r e f e r e n c e  t o  t he  S e c t i o n s  i n w h i c h  t h e  p r e s c r i p­
t i o n s  appear.
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B. W e  c h a l l e n g e  t h e  s t a t e m e n t  o f  s u b s e c t i o n  (f) of  
. 0 0 1  t h a t  "the s u s c e p t i b i l i t y  o f  f i s h  a n d  g a m e  t o  d a m a g e  
r e q u i r e s  the p r o m u l g a t i o n  o f  u n i f o r m  s t a n d a r d s . "  T h e  v e r y  
n e x t  s e n t e n c e  s t a t e s  t h a t  " b e c a u s e  o f  t h e  w i d e  v a r i a t i o n  in 
h a b i t a t s ,  t h e r e  m u s t  b e  a m e a n s  f o r  a c c o m m o d a t i n g  u n i q u e  
i n d i v i d u a l  c i r c u m s t a n c e s . "  W e  a g r e e  w i t h  t h e  l a t t e r  
s e n t e n c e  a n d  d i s a g r e e  w i t h  t h e  former. W h a t  s h o u l d  b e  
m a i n t a i n e d  is m a x i m u m  f l e x i b i l i t y  for A D F & G  p r o f e s s i o n a l s  t o  
d e t e r m i n e  w h a t  is n e e d e d  o n  t h e  g r o und.

E v e n  t h o u g h  A D F & G  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  
r e q u i r e  a n y t h i n g  o n  t h e  b a n k s  o r  surroundinci r i p a r i a n  land, 
w e  in t h e  t i m b e r  i n d u s t r y  h a v e  a l w a y s  r e a c h e d  a g r e e m e n t  w i t h  
A D F & G  w i t h  r e s p e c t  t o  a c t i v i t i e s  in t h e s e  ar e a s .  T h i s  
c l e a r l y  s h o w s  t h a t  t h e r e  is n o  n e e d  for u n i f o r m  p r o c e d u r e s  - 
w e  h a v e  b e e n  w o r k i n g  w i t h  t h e  f i s h  a n d  g a m e  m a n a g e r s  o n  
b a n k s  a n d  r i p a r i a n  l a n d s  w i t h o u t  a n y  r e q u i r e m e n t  t h a t  w e  d o  
s o  for a l o n g  time. W h a t  is n e e d e d  is p r o f e s s i o n a l l y  d e t e r­
m i n e d  s i t e  s p e c i f i c  d e t e r m i n a t i o n s  o f  h o w  o p e r a t i o n s  c o u l d  
b e s t  t a k e  p l a c e  w i t h  m i n i m u m  i m p a c t  on t h e  s u r r o u n d i n g  
e n v i r o n m e n t .  A c c o r d i n g l y ,  w e  r e c o m m e n d  s t r i k i n g  t h e  f i r s t  
s e n t e n c e  o f  s u b s e c t i o n  [*) .

C. W e  d i s a g r e e  e n t i r e l y  w i t h  t h e  l a s t  s e n t e n c e  o f  
s u b s e c t i o n  (g' o f  .001 w h i c h  m a k e s  t h e  O r w e l l i a n  s t a t e m e n t  
t h a t  a p e r m i t  s y s t e m  is b e s t  for p r o v i d i n g  f l e x i b i l i t y .  As 
s t a t e d ,  w i t h o u t  A D F & G  h a v i n g  a n y  a u t h o r i t y  w h a t s o e v e r ,  w e  
h a v e  w o r k e d  w i t h  t h e  d e p a r t m e n t  t o  p r o t e c t  s i t e  s p e c i f i c  
e n v i r o n m e n t s  as r e q u e s t e d  b y  A D F & G  b i o l o g i s t s .  It is m y  
u n d e r s t a n d i n g  t h a t  y o u r  d e p a r t m e n t  t h i n k s  t h a t  w e  h a v e  d o n e  
a g o o d  job in p r o t e c t i n g  t h e  e n v i r o n m e n t .  A c c o r d i n g l y ,  t h i s  
b e l i e s  the s t a t e m e n t  t h a t  a p e r m i t  s y s t e m  is n e e d e d  a t  all. 
It b o g g l e s  t h e  m i n d  to r e a d  t h a t  a p e r m i t  s y s t e m  w o u l d  
p r o v i d e  f l e x i b i l i t y .  T h e  l o n g  a n d  c o m p l i c a t e d  r e g u l a t i o n s  
s e t  f o r t h  in t h i s  c h a p t e r  m a k e  it c l e a r  t h a t  t h a t  is n o t  t h e  
c a s e .  T h e s e  r ' g u l a t i o n s  w i l l  m a k e  i t  i m p o s s i b l e  f o r  
o p e r a t o r s  a n d  b i o l o g i s t s  to k n o w  w h a t  to  do. W e  s u b m i t  t h a t  
t h e s e  r e g u l a t i o n s  w i l l  t h e r e f o r e  h a r m ,  n o t  p, t h e  
e n v i r o n m e n t .

D. S u b s e c t i o n  (h) is a h i v e  of  i n c o  
Oi .he o n e  h a n d ,  t h e  f i r s t  s e n t e n c e  t a l k s  
i m p a c t s  a n d  the s e c o n d  s e n t e n c e  t a l k s  a b o u t  genei 
t o  a c c o m m o d a t e  a n d  m i n o r  imp a c t s .  O n  t h e  o t h e r  
t h i r d  s e n t e n c e  s e e m s  to  t a k e  t h e  o p p o r t u n i t y  
g e n e r a l  p e r m i t s  by  c a l l i n g  for i n d i v i d u a l  p e r m i t s  o n  a c a s o -  
b y  - c a s e  basis. W e  r e c o m m e n d  the d e l e t i o n  o f  s u b s e c t i o n  (h) 
e n t i r e l y .

icres. 
m i n o r  

p e r m i t s  
h a n d ,  t h e  
t o  o b t a i n
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2. 5 A A C  9 5 . 002. P u r p o s e s .

A. W e  o b j e c t  to  t h e  u s e  o f  t h e  p h r a s e  " l a n d  a n d  
w a t e r  u s e "  a s  f o u n d  in s u b s e c t i o n s  1 a n d  2. As p r e v i o u s l y  
stated, A D F & G  d o e s  n o t  h a v e  s u c h  e x t e n s i v e  a u t h o r i t y .

B. S u b s e c t i o n  2(A) s a y s  t h a t  t h e  r e g u l a t i o n s  m u s t  
p r o v i d e  for " u n o b s t r u c t e d  p a s s a g e  o f  fish". U s e  o f  a b s o l u t e  
w o r d s  li k e  " u n o b s t r u c t e d "  a r e  u n w i s e ,  s i n c e  t h e o r e t i c a l l y  
a n y t h i n g  c o u l d  b e  c o n s i d e r e d  an o b s t r u c t i o n .  T h e  w o r d  
s h o u l d  b e  d e l e t e d .

C. S u b s e c t i o n s  2(B) a n d  (D) s t a t e  t h a t  t h e r e  
s h o u l d  b e  u n i f o r m  s t a n d a r d s  d e a l i n g  w i t h  c e r t a i n  l a n d - b a s e d  
a c t i v i t i e s .  Again, A D F & G  d o e s  n o t  h a v e  a u t h o r i t y  t o  m a k e  
r e g u l a t i o n s  i n  t h i s  r e g a r d .

3. 5 A A C  95.020. A c t i v i t i e s  i n  S t r e a m s  a n d  R i v e r s  
F r e q u e n t e d  b y  Fish.

A. T h i s  s u b s e c t i o n  a n d  .030 r e q u i r e  p l a n s  t o  b e  
a p p r o v e d  b y  the d e p a r t m e n t  if c e r t a i n  l i s t e d  a c t i v i t i e s  a r e  
u n d e r t a k e n .  It is a m e c h a n i c a l  system: t h e  s o l e  i s s u e  b e i n g  
w h e t h e r  o r  n o t  t h e  p r o p o s e d  a c t i v i t y  is c o v e r e d  in t h e  l i s t s  
o f  a c t i v i t i e s  set f o r t h  in the s u b s e c t i o n s .

In fact, A S  1 6 . 0 5 . 8 7 0 ( c )  s t a t e s  t h a t  " [ l ] f  t h e  
C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  so, h e  s h a l l  in t h e  l e t t e r  o f  
a c k n o w l e d g e m e n t ,  r e q u i r e  t h e  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
to  s u b m i t  t o  h i m  f u l l  p l a n s  a n d  s p e c i f i c a t i o n s  o f  the 
p r o p o s e d  c o n s t r u c t i o n  o r  w o r k  ... ." A c c o r d i n g l y ,  it is
i n a p p r o p r i a t e  to u s e  a m e c h a n i c a l  system. T h e  r e g u l a t i o n s  
s h o u l d  c o n t a i n  a s e c t i o n  d e s c r i b i n g  u n d e r  w h a t  c i r c u m s t a n c e s  
t h e  c o m m i s s i o n e r  w i l l  " d e t e r m i n e "  t h a t  t h e  p l a n s  a n d  s p e c i­
f i c a t i o n s  f o r  t h e  a c t i v i t i e s  l i s t e d  in t h i s  s u b s e c t i o n  a n d  
s u b s e c t i o n  .030 a r e  needed. It is a l l  r i g h t  t o  h a v e  a 
m e c h a n i c a l  s y s t e m  t o  d e s c r i b e  w h a t  a c t i v i t i e s  w i l l  t r i g g e r  
t h e  n o t i c e  r e q u i r e m e n t .  H o w e v e r ,  t h e s e  r e g u l a t i o n s  a r e  
i n s u f f i c i e n t  a n d  i l l e g a l  t o  t h e  e x t e n t  t h e y  s e e k  t o  m a k e  
m e c h a n i c a l  a s i t u a t i o n  i n  w h i c h  t h e  .law r e q u i r e s  t h e  
c o m m i s s i o n e r  to e x e r c i s e  h i s  d i s c r e t i o n .

. B. T h i s  s e c t i o n  p r o v i d e s  t h a t  c e r t a i n  a c t i v i t i e s  
i n  s t r e a m s  o r  r i v e r s  " f r e q u e n t e d  b y  f i s h "  c a n n o t  t a k e  p l a c e  
w i t h o u t  p l a n  a p p r o v a l .  In 5 A A C  9 5 . 9 9 0 ( 3 ) ,  " f r e q u e n t e d  by  
f i s h "  is d e f i n e d  t o  m e a n  "at a n y  t i m e  i n  t h e  d e t e r m i n a t i o n
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o f  the d e p a r t m e n t ,  c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  fish." 
A  s t r e a m  m u s t  b e  s p e c i f i e d  u n d e r  A S  1<S .05 .370 (a ) , in o r d e r  
for i t  to b e  s u b j e c t  t o  A S  1 6 . 0 5 . 3 7 0 ( b )  a n d  t h u s  su b j e c t ,  to  
t h e s e  r e g u l a t i o n s .  It is o u r  r e c o m m e n d a t i o n ,  t h e r e f o r e ,  
t h a t  t h e  t e r m  " f r e q u e n t e d  b y  fish" b e  s t r i c k e n  a n d  t h a t  t h e  
w o r d s  " s p e c i f i e d "  b e  p l a c e d  in f r o n t  o f  t h e  w o r d  " s t r e a m  o r  
r i v e r "  i n  t h e  t h i r d  l i n e  o f  t h i s  se c t i o n .

C. T h i s  s e c t i o n  a l s o  s t a t e s  t h a t  a c t i v i t i e s  c a n n o t
t a k e  p l a c e  in " p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d
b y  t h e  m e a n  a n n u a l  f l o o d . "  Ag a i n ,  t h e  D e p a r t m e n t  d o e s  n o t  
h a v e  a u t h o r i t y  u n d e r  t h e  c i t e d  s t a t u t e s  t o  c o n t r o l  l a n d  
b a s e d  a c t i v i t y .

E v e n  if t h e r e  w e r e  s u c h  a u t h o r i t y ,  h o w  is a timbe. 
o p e r a t o r  on  t h e  g r o u n d  t o  d e t e r m i n e  w h a t  p o r t i o n  o f  t h e  
f l o o d  p l a i n  is c o v e r e d  b y  t h e  m e a n  a n n u a l  f l o o d ?  V i e w e d  
f r o m  t h i s  p e r s p e c t i v e ,  t h e  r e g u l a t i o n  s i m p l y  is i m p r a c t i c a l .

D. S u b p a r a g r a p h  2 o f  9 5 . 0 2 0  s t a t e s  t h a t  p l a n s  n e e d
t o  b e  s u b m i t t e d  in o r d e r  t o  b u i l d  c e r t a i n  c r o s s  c h a n n e l
s t r u c t u r e s .  We  u b m i t  t h a t  a C o r p s  o f  E n g i n e e r s  p e r m i t  
w o u l d  b e  n e e d e d  f o r  a n y  o f  t h e s e  s t r u c t u r e s  in  n a v i g a b l e
w a t e r s .  A D F & G  w o u l d  h a v e  a r i g h t  t o  c o m m e n t  u p o n  t h e
p r o p o s e d  p l a n s  w i t h i n  t h e  C o r p s  o f  E n g i n e e r s  p e r m i t t i n g
p r o c e s s  a n d  c o u l d  c e r t a i n l y  d i s a p p r o v e  t h e m  if t h e y  w e r e  
u n s a t i s f a c t o r y .  W b a t  t h o u g h t  h a s  b e e n  g i v e n  t o  c o o r d i n a t i n g  
t h e  n e e d  for C o r p s  p e r m i t s  w i t h  t h e s e  r e q u i r e m e n t s  in ^ r d e r  
t o  e l i m i n a t e  d u p l i c a t i o n ?  T h i s  i s s u e  w o u l d  b e  e a s i e r  to  
a d d r e s s  if c o n s i d e r a t i o n  o f  t h e  d r a f t  o f  t h e s e  r e g u l a t i o n s  
w e r e  h e l d  o f f  u n t i l  s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s  w e r e  p r o m u l g a t e d .

4. 5 A A C  9 5 . 0 3 0 .  A c t i v i t i e s  in o r  A f f e c t i n g  A n a d r o m o u s
F i s h  Str e a m s .

A. T h i s  s e c t i o n  p r e c l u d e s  c e r t a i n  a c t i v i t i e s  f r o m  
t a k i n g  p l a c e  w i t h o u t  a p e r m i t  " i n  w a t e r  s p e c i f i e d  a s
i m p o r t a n t  t o  a n a d r o m o u s  fish." D o e s  t h i s  m e a n  w a t e r s  
s p e c i f i e d  in a c c o r d a n c e  w i t h  A S  1 6 . 0 5 . 3 7 0 ( a ) ?  W e  w o u l d  
s u b m i t  t h a t  t h e  o n l y  l e g a l  w a y  t o  b r i n g  w a t e r s  w i t h i n  t h e  
r e g u l a t i o n s  is  t o  s p e c i f y  t h e m  a s  r e q u i r e d  b y  A S  
1 6 . 0 5 . 0 7 0 ( a ) .

F u r t h e r m o r e ,  t o  d o  o t h e r w i s e  w o u l d  l e a v e  it t o  t h e  
t i m b e r  o p e r a t o r  t o  d e t e r m i n e  w h a t  s t r e a m s  a r e  i m p o r t a n t  to
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a n a d r o m o u s  f i s h  a n d  w h i c h  a r e  not. T h e r e  is n o  w a y  t h a t  
t h i s  b u r d e n  s h o u l d  o r  c a n  l e g a l l y  b e  s h i f t e d  t o  t h e  t i m b e r  
o p e r a t o r  i n a s m u c h  as h e  o r  s h e  d o e s  n o t  h a v e  t h e  e x p e r t i s e  
t o  m a k e  t h i s  d e t e r m i n a t i o n  a s  A S  16 .05 .379 (o) o n l y  
a u t h o r i z e s  r e g u l a t i o n  o f  s p e c i f i e d  s t reams.

B. T h i s  s e c t i o n  i n c l u d e s  t r i b u t a r i e s  o f  a n a d r o m o u s  
f i s h  s t r e a m s  w i t h i n  t h e  d e f i n i t i o n  o f  w a t e r s  i m p o r t a n t  t o  
a n a d r o m o u s  fish. T h e r e  is n o  a u t h o r i t y  w h a t s o e v e r  in T i t l e  
16 t o  r e q u i r e  a t i m b e r  o p e r a t o r  t o  g u e s s  w h i c n  s t r e a m s  a r e  
t r i b u t a r y  t o  a n  a n a d r o m o u s  f i s h  s t r e a m .  U n d e r  A S  
1 6 . 0 5 . 9 7 0 ( a ) ,  A D F & G  h a s  t h e  r i g h t  t o  s p e c i f y  t r i b u t a r i e s  as 
w a t e r s  i m p o r t a n t  f o r  t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  
fish. S u c h  d e s i g n a t i o n  c a u s e s  t r i b u t a r i e s  t o  b e c o m e  s p e c i­
fi e d  s t r e a m s  a n d  thus, s u b j e c t  t o  y o u r  r e g u l a t o r y  a u t h o r i t y .  
A n y t h i n g  s h o r t  o f  s p e c i f i c a t i o n  as p r o v i d e d  i n  A S
1 6 . 0 5 . 8 7 0  (a) w o u l d  fa i l  t o  m a k e  t h a t  st earn s u b j e c t  t o  t h e s e  
r e g u l a t i o n s .

C. S e c t i o n  9 5 . 0 3 0  p r o v i d e s  t h a t  c e r t a i n  a c t i v i t i e s  
in  w a t e r s  i m p o r t a n t  t o  a n a d r o m o u s  f i s h  c a n n o t  t a k e  p l a c e  
w i t h o u t  a p e r m i t  if  t h o s e  a c t i v i t i e s  " m a y  r e s u l t  i n  
p o l l u t i o n  o r  a c h a n g e  in t h e  n a t u r a l  f l o w  o r  b e d  o f  t h e  
a n a d r o m o u s  f i s h  s t r e a m . "  T h e  a d d i t i o n  o f  t h e  w o r d  "may" 
g o e s  far b e y o n d  t h e  a u t h o r i z a t i o n  o f  t h e  r e g u l a t o r y  p o w e r  
f o u n d  in AS 1 6 . 0 5 . 3 7 0  (b). T h a t  s e c t i o n  s t a t e s  t h a t  n o t i­
f i c a t i o n  m u s t  b e  g i v e n  if a p e r s o n  " d e s i r e s  t o  p o l l u t e . "  I n  
o t h e r  wo r d s ,  it r e q u i r e s  a m u c h  c l o s e r  n e x u s  b e t w e e n  t h e  
a c t i v i t y  a n d  p o l l u t i o n  t h a n  t h e  w o r d  "may" p r o v i d e s .  U s e  o f  
t h e  w o r d  "may" r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  s p e c u l a t e  as 
t o  w h a t  m a y  o r  m a y  n o t  r e s u l t  f r o m  a p a r t i c u l a r  a c t i v i t y .

U s u a l l y  s u c h  d e t e r m i n a t i o n s  a r e  m a d e  b y  b i o l o g i s t s  
o n  t h e  g r o u n d  w h o  w o r k  w i t h  t h e  o p e r a t o r s  t o  m a k e  c e r t a i n  
t h a t  t. air a c t i v i t i e s  d o  n o t  h a v e  a d v e r s e  c o n s e q u e n c e s .  
T h i s  is the e x i s t i n g  s i t u a t i o n  w h i c h  w e  a r e  t r y i n g  t o  m a i n ­
tain. W e  d o  n o t  i n t e n d  t o  a l l o w  t h e  A D F & G  t o  s w i t c h  t h e  
b u r d e n  c f  m a k i n g  s u c h  d e t e r m i n a t i o n s  t o  t h e  t i m b e r  o p e r a t o r s  
w h o  lack the n e c e s s a r y  e x p e r t i s e .  D e t e r m i n i n g  u n d e r  w h a t  
c i r c u m s t a n c e s  p o l l u t i o n  m a y  o r  m a y  n o t  o c c u r ,  is s i m p l y  n o t  
w i t h i n  t h e i r  a b i l i t y  t o  do. It is A D F & G 's j o b  a n d  c a n  o n l y  
b e  c a r r i e d  o u t  by  p r o f e s s i o n a l  m a n a g e r s  m a k i n g  o n  t h e  g r o u n d  
d e c i s i o n s .

D. U n d e r  s u b s e c t i o n  2, a p e r m i t  is n e e d e d  if 
a c t i v i t i e s  a r c  g o i n g  t o  t a k e  p l a c e  w i t h i n  t h e  a n n u a l  f l o o d  
pl a n e .  As p r e v i o u s l y  stated, A D F & G  l a c k s  t h e  a u t h o r i t y
u n d e r  t h e  l a w  t o  r e g u l a t e  l a n d  b a s e d  a c t i v i t i e s .
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F u r t h e r m o r e ,  t h e  s t a t e  h a s  c e r t i f i c a t i o n  a u t h o r i t y  
u n d e r  s e c t i o n  4 0 4  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  
t o  c o n t r o l  s u c h  d r e d g i n g  a n d  fi l l i n g .  A c c o r d i n g l y ,  it 
a p p e a r s  t h a t  t h i s  p r o v i s i o n  w i l l  r e s u l t  i n  d u p l i c a t i o n  o f  
r e g u l a t o r y  co n t r o l .

E. S u b s e c t i o n  5 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  for "use o f  a n y  log d r a g g i n g  e q u i p m e n t . "  As 
w r i t t e n ,  t h i s  w o u l d  s e e m  t o  m e a n  t h a t  a n y  t i m e  a n  o p e r a t o r  
i n t e n d e d  t o  u s e  l o g  d r a g g i n g  e q u i p m e n t  a n y w h e r e  o n  t h e  
o p e r a t i o n ,  s u b m i s s i o n  o f  p l a n s  w o u l d  h a v e  t o  b e  s u b m i t t e d .  
Again, t h i s  is a l a n d  b a s e d  a c t i v i t y  o u t s i d e  A D F & G ' s  l e g a l  
a u t h o r i t y  t o  r e g u l a t e .

F. S u b s e c t i o n  7 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  f o r  c o n s t r u c t i o n  "at t h e  b a n k  o f  t h e  s t r e a m ,  
r i v e r  o r  lake." Ag a i n ,  y o u  d o  n o t  h a v e  a u t h o r i t y  t o  
r e g u l a t e  a c t i v i t y  o n  t h e  b a n k  o f  t h e  s t r e a m ,  r i v e r  o r  lake. 
F u r t h e r m o r e ,  e v e n  i f  y o u  d i d  h a v e  s u c h  a u t h o r i t y ,  t h e  w o r d  
" b a n k "  is a n  e x t r e m e l y  v a g u e  t e rm. It c o u l d ,  t h e o r e t i c a l l y ,  
e x t e n d  t o  a l l  r i p a r i a n  u p l a n d s .  W o u l d  it n o t  b e  b e t t e r  t o  
s p e c i f y  a z o n e  a l o n g s i d e  t h e  s t r e a m  in w h i c h  a c t i v i t y  w o u l d  
b e  r e g u l a t e d ?

G. S u b s e c t i o n s  9, 10, 11, 12, 13 a n d  14 a r e
o b j e c t e d  t o  as a t t e m p t s  to r e g u l a t e  l a n d  b a s e d  a c t i v i t y
w h i c h  A D F & G  is n o t  a u t h o r i z e d  t o  d o  u n d e r  AS I S . 0 5 . 8 7 0  or 
a n y  o f  t h e  o t h e r  l i s t e d  s t a t u t e s .

5. 5 A A C  9 5 . 070. G e n e r a l  P e r m i t s .

T h i s  s e c t i o n  p r o v i d e s  f o r  g e n e r a l  p e r m i t s  w i t h  
r e s p e c t  t o  c e r t a i n  n a m e d  areas. H o w e v e r ,  t h e  c r i t e r i a  for 
o b t a i n i n g  a g e n e r a l  p e r m i t  is n o t  s p e l l e d  out. It w o u l d  
s e e m  t h a t  g e n e r a l  p e r m i t s  c o u l d  b e  i s s u e d  o n  a " l o g g i n g  
s h o w "  b a s i s .  T h i s  w o u l d  s a v e  b i o l o g i s t s  t h e  n e c e s s i t y  of
s t r e a m  b y  s t r e a m  a n a l y s i s  for h a b i t a t  p r o t e c t i o n .  I n s t e a d ,
a s e r i e s  o f  r u l e s  f o r  an  a r e a  c o u l d  b e  d e c i d e d  u p o n  a n d  set 
f o r t h  in a g e n e r a l  p e r m i t .  W h e r e  s p e c i a l  s t r e a m s  n e e d  
s p e c i a l  p r o t e c t i o n ,  t h e y  c o u l d  b e  l o o k e d  a t  b y  A D F & G  
b i o l o g i s t s  a p a r t  f r o m  t h e  g e n e r a l  p e r mit. W e  b e l i e v e  t h a t  
t h i s  s e c t i o n  s h o u l d  b e  w r i t t e n  t o  s o  p r o v i d e .

6 . 5 A A C  95.90. U n i f o r m  A p p l i c a t i o n  P r o c e d u r e s .

A. T h i s  s e c t i o n  p r o v i d e s  t h a t  i f  t h e  n o t i c e  
p r o v i d e d  t o  D N R  b y  a t i m b e r  o p e r a t o r  u n d e r  A S  4 1 . 1 7 . 0 9 0  
c o n t a i n s  c e r t a i n  i n f o r m a t i o n  w h i c h  i s  s p e c i f i e d  i n  

.... s u b s e c t i o n  (b) o f  .this section, t h e n  a t i m b e r  o p e r a t o r  d o e s



n o t  a l s o  n e e d  to p r o v i d e  notice. As w r i t t e n ,  t h i s  w o u l d  
r e q u i r e  the o p e r a t o r  to  c o m p a r e  t h e  D N R  f o r m  t o  s u b s e c t i o n
(b) o f  t h i s  s e c t i o n  in o r d e r  t o  m a k e  s u r e  t h a t  all o f  t h e  
s u b s e c t i o n  (b) i n f o r m a t i o n  w e r e  i n c l u d e d .  T h i s  r e s u l t s  in 
n o  t i m e  s a v i n g  for a t i m b e r  o p e r a t o r  a t  all, a n d  in fact, 
s u b j e c t s  h i m  o t  h e r  t o  s u f f i c i e n t  r i s k  t h a t  a l l  t h e  
i m p o r t a n t  i n f o r m a t i o n  is n o t  i n c l u d e d  s u c h  t h a t  a p r u d e n t  
o p e r a t o r  w o u l d  s i m p l y  u s e  b o t h  f o r m s  t o  a p p l y .  T h e  
r e s p o n s i b i l i t y  for m a k i n g  s u r e  t h a t  t h e  i n f o r m a t i o n  p r o v i d e d  
o n  e a c h  f o r m  is s u f f i c i e n t  l i e s  w i t h  t h e  a g e n c i e s  t h e m s e l v e s  
a n d  n o t  w i t h  the t i m b e r  o p e r a t o r .

B. S u b s e c t i o n  90 is i n  c o n f l i c t  w i t h  s e c t i o n s  20
t h r o u g h  40. T h e  l a t t e r  s u b s e c t i o n s  s t a t e  t h a t  t h e  p r o p o s e d  
a c t i v i t y  c a n n o t  b e  r n d e r t a k e n  u n l e s s  t h e r e  h a s  b e e n  p r i o r  
a p p r o v a l  by A D F & G  o f  p l a n s  f o r  t h e  p r o p o s e d  a c t i v i t y .
S e c t i o n  90 s a y s  t h a t  in  a d d i t i o n  t o  o b t a i n i n g  p l a n  a p p r o v a l ,  
o n e  m u s t  h a v e  a p e r m i t .  C a n  o n e  a s s u m e  t h a t  b y  o b t a i n i n g  
p l a n  a p p r o v a l ,  o n e  c a n  r e c e i v e  a p e r m i t ?  Or, a r e  t h e r e  
o t h e r  t h i n g s  t h a t  m u s t  b e  d o n e  i n  a d d i t i o n  t o  s u b m i t t i n g  t h e  
p l a n s  a n d  o b t a i n i n g  a p p r o v a l  w h i c h  a r e  n e c e s s a r y  t o  o b t a i n  a 
p e r m i t ?

7. 5 A A C  95.100. P e r m i t  C o n d i t i o n s  a n d  A s s i g n m e n t s .

T h i s  s e c t i o n  a l l o w s  t h e  d e c i d i n g  o f f i c e r  t o  p u t  
t e r m s  a n d  c o n d i t i o n s  w h i c h  h e  b e l i e x  *?s a r e  n e c e s s a r y  i n t o  
t h e  p e r m i t .  At a m i n i m u m ,  t h e  d e c i d i n g  o f f i c e r  s h o u l d  
p r o v i d e  w r i t t e n  r e a s o n s  for a d d i n g  a n y  s u c h  c o n d i t i o n s .
O t h e r w i s e ,  o n e  c o u l d  n o t  e f f e c t i v e l y  a p p e a l  s u c h  a d e c i s i o n .

8 . 5 A A C  95.110. R e c o n s i d e r a t i o n  o f  D e n i a l s .  >'•

T h i s  s e c t i o n  p r o v i d e s  t h a t  r e c o n s i d e r a t i o n  w o u l d  b e  
a l l o w e d  if t h e  a p p l i c a n t  p r o v i d e s  n e w  f a c t u a l  i n f o r m a t i o n .
W e  s u g g e s t  t h a t  r e c o n s i d e r a t i o n  a l s o  b e  a l l o w e d  w h e r e  l e gal 
r e a s o n s  a r e  a d v a n c e d  b y  t h e  a p p l i c a n t .

9. 5 A A C  95.1 2 0 .  A m e n d m e n t s  t o  t h e  Permit.

A. S u b s e c t i o n  (a) d o e s  n o t  e x p l a i n  w h e n  a c h a n g e  
is s u f f i c i e n t  t o  r e q u i r e  a n  a m e n d m e n t .  T h e r e  s h o u l d  b e  
l a n g u a g e  e x p l a i n i n g  this.

B. T h e  s e c o n d  s e n t e n c e  o f  s u b s e c t i o n  (b) is p o o r l y  
w o r d e d .  It s t a t e s  t h a t  t h e  " D e p a r t m e n t  w i l l  r e q u i r e  a
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m a x i m u m  o f  30 da y s  to  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  a f t e r  
r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  in t h e  a p p r o p r i a t e  
r e g i o n a l  o f f i c e . "  T h i s  s e n t e n c e  s h o u l d  b e  c h a n g e d  to r e a d  
"T h e  D e p a r t m e n t  w i l l  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  w i t h i n  
30 d a y s  o f  r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  i n  t h e  
a p p r o p r i a t e  r e g i o n a l  o f f i c e . "

W h a 4- is a l l  n e c e s s a r y  i n f o r m a t i o n ?  It w o u l d  s e e m  
t h a t  a l l  n e c e s s a r y  i n f o r m a t i o n  w o u l d  b e  p r o v i d e d  in a 
c o m p l e t e d  a p p l i c a t i o n  d e s c r i b e d  in 5 A A C  9 5 . 9 0 ( b ) .

10. 5 A A C  9 5 . 170. A p p l i c a t i o n  o f  S t a n d a r d s .

S u b s e c t i o n  (a) m a k e s  t h e  s t a n d a r d s  o f  S e c t i o n s  180 
t h r o u g h  2 5 0  a p p l i c a b l e  t o  " r i v e r s ,  l a k e s  a n d  s t r e a m s  
f r e q u e n t e d  b y  fish." A.s s t a t e d  i n  o u r  r e s p o n s e  t o  5 A A C  
9 5 . 0 2 0 ,  as  f o u n d  i n  p a r a g r a p h  3 ( a )  o f  o u r  r e s p o n s e ,  
" f r e q u e n t e d  b y  fish" d e f i n e d  w o u l d  h a v e  t o  m e a n  s t r e a m s  
s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  S i n c e  A S  1 6 . 0 5 . 8 7 0 ( b )  
l i m i t s  t h e  a u t h o r i t y  o f  t h e  D e p a r t m e n t  t o  s p e c i f i e d  s t r e a m s ,  
i f  t h e  t e r m  " f r e q u e n t e d  b y  f i s h "  d o e s  n o t  m e a n  w h a t  w e  say, 
t h e n  t h e  D e p a r t m e n t  s i m p l y  h a s  n o  a u t h o r i t y  t o  e x t e n d  t h e  
r e g u l a t i o n s  as p r o v i d e d  i n  9 5 . 1 7 0 .  In o t h e r  wor d s ,  u n l e s s  
" f r e q u e n t e d  by  fish" is d e f i n e d  to m e a n  " s p e c i f i e d  u n d e r  AS 
1 6 . 0 5 . 8 7 0 ( a ) " ,  t h e n  t h e r e  is n o  a u t h o r i t y  in t h e  D e p a r t m e n t  
t o  r e g u l a t e .  For t h i s  reason, wr w o u l d  a g a i n  s u g g e s t  t h a t  
t h e  t e r m  " f r e q u n i t e d  b y  f i s h "  b e  s t r i k e n  a n d  t h a t  t h e  w o r d  
" s p e c i f i e d "  be  p l a c e d  i n  f r o n t  o f  t h e  w o r d s  "rivers, l a k e s  
a n d  s t r e a m s "  in t h e  t h i r d  l i n e  o f  t h i s  s e c t i o n .

11. 5 A A C  95.190. A d h e r a n c e  t o  S t a n d a r d s .

S u b s e c t i o n  (b) a s  a p r a c t i c a l  m a t t e r ,  r e q u i r e s  t h e  
p e r m i t t e e  t o  r e m o v e  i n s t a l l a t i o n s  n o t  in a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  t h o  p e r m i t  o\ t h i s  c h a p t e r  w h i c h  p r e - e x i s t e d  
t h e  p e r m i t  a n d  t h e  c h a p t e r . T h e  i m p a c t  o f  t h e s e  r e g u l a t i o n s  
s h o u l d  o n l y  a p p l y  p r c s p e c t i v e l y . W e  s h o u l d  n o t  b e  r e q u i r e d  
t o  r e m o v e  i n s t a l l a t i o n s ,  w h i c h  a l t h o u g h  o n c e  legal, d o  n o t  
n o w  c o m p l y  w i t h  t h e  r e g u l a t i o n s .  A- g r a n d f a t h e r  c l a u s e  
s h o u l d  b e  w r i t t e n  in.

12. 5 A A C  9 5 . 1 9 0 .  S t a n d a r d s  f o r  F r e e  P a s s a g e  a n d  
P r o t e c t i o n  o f  Fish.

A. S u b s e c t i o n  la) c a l l s  for " f r e e  p a s s a g e "  a n d  
m o v e m e n t  o f  fish. W h a t  is t h e  d i f f e r e n c e  b e t w e e n  f r e e  
p a s s a g e  a n d  free m o v e m e n t ?  " M o v e m e n t "  seems to b e  simply an 

. a d d e d  w o r d  c o n v e y i n g  n o  d i s c r e e t  m e a n i n g .  ...Accordingly, w e  
- r e c o m m e n d  t h a t  it b e  s t r i c k e n .  ----- --------- ---------- —  ... ... .
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B. S u b s e c t i o n  (b) p r o v i d e s  for s c h e d u l i n g  o f
I c e r t a i n  " i n s t r e a m "  a c t i v i t i e s .  O u r  e x p e r i e n c e  h a s  b e e n  t h a t

t h e  b u i l d i n g  o f  b r i d g e s  —  e v e n  d u r i n g  s p a w n i n g  p e r i o d s  —  
c a n  b e  a c c o m p l i s h e d  w i t h o u t  u n d u e  d i s t u r b a n c e  t o  t h e  fish. 
O n c e  a s t r u c t u r e  s u c h  as a b r i d g e ,  o r  a w i d e  c u l v e r t  is in
pl a c e ,  w e  h a v e  o b s e r v e d  t h a t  f i s h  s e e m  t o  p a y  v e r y  l i t t l e
a t t e n t i o n  to it.

C. S u b s e c t i o n  (c) s a y s  t h a t  b l a s t i n g  is 
p r o h i b i t e d  w i t h i n  o n e - e i g h t h  o f  a m i l e  o f  t h e  w a t e r  li..e o f  
a n y  river, l a k e  o r  stream, u n l e s s  o t h e r w i s e  p e r m i t t e d  in t h e  
p e r m i t .  S e c t i o n  9 5 . 0 3 0 ( 8 )  s a y s  t h a t  b l a s t i n g  c a n n o t  b e
u n d e r t a k e n  u n l e s s  p l a n s  a n d  s p e c i f i c a t i o n s  h a v e  b e e n  
s u b m i t t e d  t o  a n d  a p p r o v e d  b y  t h e  D e p a r t m e n t .  W h y  is t h i s  
m a t t e r  c o v e r e d  tw i c e ?

F u r t h e r m o r e ,  i n d u s t r y  e x p e r i e n c e  si vs t h a t  
t e c h n i q u e s  s u c h  as s e q u e n t i a l  b l a s t i n g  s u b s t a n t i a l x y  r e d u c e  
c o n c u s s i o n .  T h e  Du P o n t  C o m p a n y  h a s  d e m o n s t r a t e d  t h a t  g o o d  
p r a c t i c e  c a n  r e d u c e  t h e  d i s t a n c e  b e t w e e n  t h e  b l a s t i n g  a r e a  
a n a  the water. A c c o r d i n g l y ,  w e  u r g e  y o u  t o  r e c o n s i d e r  t h e  
o n e - e i g h t h  m i l e  d i s t a n c e  in  f a v o r  o f  r e s u l t  o r i e n t e d  g o a l  
s t a t e m e n t .

13. 5 A A C  95.200. C u l v e r t  I n s t a l l a t i o n  S t a n d a r d s .

A. T h o  r e q u i r e m e n t  f o r  t h e  b u r y i n g  o f  c u l v e r t s  a s  
s e t  f o r t h  in S u b s e c t i o n  (a) is u n n e c e s s a r y .  It is n o t  t h e

! p r e s e n t  p r a c t i c e  t o  b u r y  c u l v e r t s  t o  a s i x  i n c h  d e p t h -  Such.
a p r a c t i c e  c o u l d  r e s u l t  in a d v e r s e l y  a f f e c t i n g  f i s h  h a b i t a t .  
A t  p r e s e n t ,  an o p e r a t o r  c o n s i d e r s  t h e  s i z e  o f  t h e  s t r e a m  b e d  
a n d  s p e c i f i e s  a c u l v e r t  o f  l e n g t h  a n d  r i.ze s u f f i c i e n t  for
f i s h  p a s s a g e  to o c c u r  at a w a t e r  v e l o c i t y  a c c e p t a b l e  e x c e p t
f o r  p e r i o d s  of p e a k  flow. In a d d i t i o n ,  c u l v e r t s  a r e
p r e s e n t l y  p l a c e d  t o  m a t c h  n a t u r a l  r i v e r  o r  s t r e a m  flow.

B. S u b s e c t i o n  (b) s p e c i f i e s  a t a b l e  t o  b e  f o l l o w e d  
b y  t h e  f i e l d  o p e r a t o r .  T h e  m a x i m u m  a l l o w a b l e  c u l v e r t  
v e l o c i t i e s  a r e  m u c h  t o o  low, e s p e c i a l l y  w h e n  o n e  c o n s i d e r s  
t h a t  t h e r e  a r c  p e a k  f l o w  p e r i o d s  w h e n  s u c h  v e l o c i t i e s  a r e  
n a t u r a l l y  exceeded.

C. S u b s e c t i o n  (c) p r o v i d e s  t h a t  n o  r e a l l i g n m o n t
w a y  occur, e v e n  if a s t r e a m  is n o t  a f i s h  s t r e a m .  All 
t r i b u t a r i e s  a n d  f e e d e r  s t r e a m s  s h o u l d  b e  a v a i l a b l e  for 
r e n l l i g n m e n t  to a c c o m m o d a t e  i n s t a l l a t i o n .  In t h e s e  cases, 
t h e  w a t e r  q u a l i t y  is o f  t h e  h i g h e s t  c o n c e r n  a n d  s u c h  real-

.___________l i g n m c n t ,  u s u a l l y ,  e n h a n c e s  w a t e r  q u a l i t y .
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D. S u b s e c t i o n  (e) s i m p l y  s t a t e s  t h a t  i n s t a l l a t i o n  
o f  a c u l v e r t  m a y  n o t  o c c u r  if  t h e r e  is a s p a w n i n g  o r  r e a r i n g  
s i t e  t h r o u g h  w h i c h  a r o a d  h a s  b e e n  d e s i g n e d .  Cer*tainly 
t h e r e  a r e  s i t u a t i o n s  w h e r e  s u c h  c u l v e r t  i n s t a l l a t i o n s  w o u l d  
r e s u l t  o n l y  in a d i m i n i m o u s  r e d u c t i o n  o f  f i s h  h a b i t a t .  
A c c o r d i n g l y ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  
q u a l i f i e d .

14. 5 A A C  95.220. S t r e a m ,  R i v e r  a n d  L a k e  B a n k s  S t a b i­
l i z a t i o n  S t a n d a r d s .

A. S u b s e c t i o n  (a) p r e c l u d e s  a n y  a c t i v i t i e s  w h i c h  
" m a y  a f f e c ' "  t h e  b a n k s  o f  s t r e a m s ,  r i v e r s  a n d  l a k e s .  
Ag a i n ,  A D F & L  loes n o t  h a v e  a u t h o r i t y  u n d e r  A S  1 6 . 0 5 . 9 7 0 ( b )  
t o  r e g u l a t e  a c t i v i t y  o n  b a n k s  o f  -•‘-.reams, r i v e r s ,  o r  lakes; 
p a r t i c u l a r l y  o n  b a n k s  o f  u n s p e c i f i e d  s t r e a m s ,  r i v e r s  or  
l a k e s .

F u r t h e r m o r e ,  a n y t h i n g  m a y  a f f e c t  t h e  b a n k s  o f  
s t r e a m s ,  r i v e r s  a n d  lakes. A c c o r d i n g l y ,  t h i s  p h r a s e  is 
o v e r l y  b r o a d  a n d  s i m p l y  s h o u l d  b e  d e l e t e d .

B. S u b s e c t i o n  (d) s t a t e s  t h a t  o n l y  r o c k s ,  
c r i b b i n g ,  or  m a t e r i a l  p r o v i d e d  b y  t h e  D e p a r t m e n t  c o u l d  b e  
u s e d  f o r  s t r e a m  b a n k  s t a b i l i z a t i o n .  W h a t  a b o u t  g r a s s  s e e d  
o r  v e g e t a t i o n ?  W h y  s h o u l d  t h e y  n o t  b e  s p e c i f i e d  in t h i s  
s e c t i o n ?

15. 5 A A C  95.230. Stream, R i v e r  a n d  L a k e  B e d  S t a b i l i­
z a t i o n  S t a n d a r d s .

A. S u b s e c t i o n  (a)(2) s . a t e s  t h a t  a p e r s o n  h a s  t o  
b e  i n  c o m p l i a n c e  w i t h  t e r m s  s p e c i f i e d  i n  t h e  p e r m i t  "w h i c h  
t h e  d e p a r t m e n t  c o n s i d e rs n e c e s s a r y  f o r  f r e e  p a s s a g e  a n d  
p r o t e c t i o n  o f  fish ..." T h e  u n d e r l i n e d  p h r a s e  s h o u l d  b e  
c h a n g e d  t o  " w h i c h  a r e  r e a s o n a b l y  n e c e s s a r y . "  W h i l e  w e  h a v e  
n o  d o u b t  t h a t  the d e p a r t m e n t  w i l l  a c t  w i t h i n  r e a s o n ,  t h e r e  
is  n o  r e a s o n  t o  b r o a d e n  its d i s c r e t i o n  b e y o n d  that.

B. S u b s e c t i o n  (b) f l a t l y  s t a t e s  t h a t  n o  p e r s o n  m a y  
c h a n n e l i z e  a s t r e a m  f r e q u e n t e d  b y  fish. Again, t o  s o l v e  a 
p a r t i c u l a r l y  d i f f i c u l t  e n g i n e e r i n g  p r o b l e m ,  t h i s  m a y  b e  t h o  
w i s e s t  tiding to do. T h is, o f  c o u r s e  a s s u m e s  t h a t  e n v i r o n­

m e n t a l  s t a n d a r d s  c a n  b e  met.
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C. S u b s e c t i o n  
c o n d u c t  a c t i v i t i e s  w h i c h  
e n t r a p m e n t  b a s i n s  w i t h i n  
p r e v i o u s l y  stated, A D F & G  
u n d e r  A S  1 6 . 0 5 . 8 7 0 ( b )  to 
p lain. F u r t h e r m o r e ,  e v e n  
s e c t i o n  is t o o  v a g u e  a n d  r 
p r a c t i c a l .

E.

(d) s t a t e s  
c a n  a c t  to 
p o r t i o n s  of  
l a c k s  t h e

t h a t  n o  p e r s o n  m a y  
c r e a t e  p o t e n t i a l  f i s h  
t h e  f l o o d  plain. As 
l a n d  b a s e d  a u t h o r i t y

r e g u l a t e  a c t i o n s  w i t h i n  t h e  f l o o d  
if s u c h  a u t h o r i t y  d i d  exist, t h i s  
e q u i r e s  t o o  m u c h  s p e c u l a t i o n  t o  b e

S u b s e c t i o n  (e) s t a t e s  " e a c h  b e r m  c r e a t e d  in  an  
a n a d r o m o u s  fi s h  s t r e a m  m u s t  b e  c o n t o u r e d  t o  t h e  n a t u r a l  
s l o p e  air. it e x i s t e d  p r i o r  t o  t h e  c r e a t i o n  o f  t h e  b e r m . "  If 
is d i f f i c u l t  to  u n d e r s t a n d  p r e c i s e l y  w h a t  t h i s  m e a n s .  5 A A C  
9 5 . 9 9 0 ( 3 )  d e f i n e s  b e r m  t o  m e a n  "an a r t i f i c i a l l y  r a i s e d  
m a r g i n ,  b a r  or  o t h e r  d e p o s i t  c o m p o s e d  o f  e a r t h e n  m a t e r i a l s ,  
w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  o f  t h e  a d j a c e n t  
t e r r a i n . "  A c c o r d i n g l y ,  i t  w o u l d  a p p e a r  t h a t  t o  t h e  e x t e n t  
t h e r e  i s  a n y  r a i s e d  d e p o s i t  o f  m a t e r i a l  o f  a n y  kind, w h e t h e r  
detrimental, o r  n o n - d e t r i m e n t a l ,  it m u s t  b e  c h a n g e d  t o  t h e  
p r e - e x i s t i n g  c o n t o u r s .  This, in turn, m e a n s  t h a t  t h o s e  
c o n t o u r s  m u s t  b e  c h a r t e d  b y  a b a s e l i n e  s t u d y  b e f o r e  
o p e r a t i o n s  begin. T h i s  is a n  a b s u r d  m a k e - w o r k  t y p e  r e s u l t  
w h i c h  is s i m p l y  u n c o n n e c t e d  t o  a n y  e n v i r o n m e n a l  p r o t e c t i o n  
w h a t s o e v e r .  T h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  t o  r e q u i r e  
b e r m s  t o  b e  e l i m i n a t e d  w h e r e  n e c e s s a r y  t o  p r o t e c t  t h e

R e t u r n i n g  t o  n a t u r a l  c o n t o u r s  h a s  b e e n  
e v e r y  r u l e m a k i n g  a n d  l e g i s l a t i v e  p r o c e s s  o f  
aware. T h e  r e a s o n  is t h a t  t h e  e x p e n s e  is n o t

e n v i r o n m e n t ,  
r e j e c t e d  in 
w h i c h  w e  a r c

r e l a t e d  at all. co t h e  e n v i r o n m e n t a l  b e n e f i t s  t o  b e  d e r i v e d .

F. S u b s e c t i o n  (g) r e q u i r e s  t h a t  b r i d g e  p i l i n g s  
b e  c u t  o f f  l e v e l  w i t h  s t r e a m  b o t t o m s  u p o n  r e m o v a l .  W h e n  
c u l v e r t s  a r e  r e m o v e d ,  c h a n n e l s  a r e  t o  b e  r e s t o r e d  t o  
o r i g i n a l  c o n f i g u r a t i o n s .  D o t h  o f  t h e s e  c o s t l y  r e q u i r e m e n t s  
m a y  b e  n e c e s s a r y  in i n d i v i d u a l  i n s t a n c e s .  H o w e v e r ,  t h e  g o a l  
s h o u l d  b e  t h a t  w h e n  an  a r e a  is left, t h e r e  w i l l  b e  n o  
e n v i r o n m e n t a l  d a m a g e  to t h e  fish. W e  c a n  f o r e s e e  a n y  n u m b e r  
of  i n s t a n c e s  w h e r e  m e e t i n g  t h e  r e q u i r e m e n t s  o f  S u b s e c t i o n
(g) w o u l d  c a u s e  m o r e  e n v i r o n m e n t a l  d a m a g e  t h a n  d o i n g  
n o t h i n g .  F u r t h e r m o r e ,  it is i m p o s s i b l e  t o  r e s t o r e  a c h a n n e l  
t o  its " o r i g i n a l  conf.igr* ->t i o n . " H o w  is t h e  o r i g i n a l  c o n­
f i g u r a t i o n  t o  b e  d e t e r m i n e d ?  It m a y  w e l l  b e  t h a t  r e t u r n i n g  
t o  its o r i g i n a l  c o n f i g u r a t i o n  p r o v i d e s  n o  e n v i r o n m e n t a l  
a d v a n t a g e  w h a t s o e v e r ,  y e t  t h e  o p e r a t o r  w o u l d  s t i l l  b e  
r e q u i r e d  to u n d e r t a k e  t h e  c o s t  o f  m e e t i n g  t h i s  r e q u i r e m e n t .
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P a g e  S e v e n t e e n

IS. 5 A A C  95.240. W a t e r  Q u a l i t y  S t a n d a r d s .

T h e r e  is no  r e a s o n  f o r  A D F & G  t o  a d d r e s s  i t s e l f  t o  
w a t e r  q u a l i t y  s t a n d a r d s  s i n c e  t h i s  is a f u n c t i o n  o f  D E C .  

A c c o r d i n g l y ,  w e  b e l i e v e  t h i s  e n t i r e  s e c t i o n  s h o u l d  b e  
deleted.

17. 5 A A C  95.250. S h o r e l i n e  S t a n d a r d s .

N o t v i t h s h a n d i n g  i t s  c o n f u s i n g  l a n g u a g e ,  t h i s  
s e c t i o n  s e e m s  t o  p r o v i d e  f o r  b u f f e r  s t r i p s  a l o n g  a l l  
s t r e a m s .  A s  a p o l i c y  m a t t e r ,  t h e  A L A  o p p o s e s  s u c h  a 
s t a n d a r d .  W e  ^ r t a i n l y  r e c o g n i z e  in  p a r t i c u l a r  c a s e s  b u f f e r  
s t r i p s  m a y  b e  r e q u i r e d .  H o w e v e r ,  t o  r e q u i r e  t h e m  in a l l  
c a s e s  is r e g u l a t o r y  o v e r k i l l  a n d  c a n n o t  b e  s u p p o r t e d  o n  
e n v i r o n m e n t a l  g r o u n d s .  W e  t h i n k  it far b e t t e r  t o  f o l l o w  t h e  
f o r e s t  s e r v i c e  a p p r o a c h  o f  s e t t i n g  u p  s t r e a m s i d e  m a n a g e m e n t  
z o n e s  w i t h i n  w h i c h  t h e r e  w o u l d  b e  s p e c i a l  p r o t e c t i o n .  
T h e r e f o r e ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  
t o  a c c o r d  w i t h  t h e  S o u t h e a s t  A r e a  G u i d e s .

18. 5 A A C  9 5 . 910. W a i v e r  or A l t e r a t i o n  o f  P r o c e d u r e
S t a n d a r d s  a n d  P e r m i t  C o n d i t i o n s .

S u b s e c t i o n  3 o f  t h i s  s e c t i o n  p r o v i d e s  t h a t  w a i v e r s  
m a y  b e  g r a n t e d  w h e r e  t h e  s t a n d a r d s  s e t  f o r t h  in  a r e g u l a t i o n  
a r e  n o t  a p p l i c a b l e  d u e  t o  u n i q u e  i n d i v i d u a l  s t r e a m  o r  l a n d  
feature's. T h i s  l e a v e s  it u p  t o  t h e  op r a t o r  t o  p r o v e  t h a t  
t h e  s t r e a m  o r  l a n d  f e a t u r e s  a r e  u n i q u e .  It w i l l  b e  f a r  
b e t t e r  t o  e m p l o y  t h e  t y p e  o f  s y s t e m  w e  h a v e  talked; a b o u t  
t h r o u g h o u t  t h i s  r e s p o n s e  t o  t h e  r e g u l a t i o n s .  T h e  b i o l o g i s t s  
a n d  t h e  o p e r a t o r s  s h o u l d  w o r k  •>ut s t a n d a r d s  w h i c h  w i l l  
p r o v i d e  e n v i r o n m e n t a l  s a f e g u a r d s  t o  s p e c i f i c ,  o n - t h e - g r o u n d  
s i t u a t i o n s .

19. 5 A A C  9 5 . 930. R e t e n t i o n  o f  P e r m i t  f o r  I n s p e c t i o n  
a n d  I n s p e c t i o n  o f  P e r m i t  Sites.

S u b s e c t i o n  (b) r e q u i r e s  t h a t  a p e r m i t t e e  m u s t  g i v e  
l a w  e n f o r c e m e n t  o f f i c e r s  f r e e  a n d  u n o b s t r u c t e d  a c c e s s  "at 
a l l  t i m e s "  t o  the p e r m i t  site. W e  b e l i e v e  i t  i n a p p r o p r i a t e  
f o r  t h e r e  to b e  s u c h  a c c e s s  e x c e p t  w h e r e  t h e  t i m b e r  o p e r a t o r  
o r  its d e s i g n a t e d  r e p r e s e n t a t i v e  is a v a i l a b l e  t o  a c c o m p a n y  
l a w  e n f o r c e m e n t  o f f i c e r s  a r o u n d  t h e  site.

I „ u



20. 5 A A C  95.970. W a t e r s  I m p o r t a n t  to A n a d r o m o u s  Fish.

C h i e f  R i c h a r d  L o g a n  
M a r c h  24, 1981 
Pago- E i g h t e e n

T h e  l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  a t t e m p t s  t o  
e x t e n d  t h e  p r o v i s i o n s  o f  t h e  c h a p t e r  t o  t r i b u t a r i e s  o f  
n a d r o m o u s  f i s h  s t r e a m s .  As p r e v i o u s l y  s t a t e d ,  t h e r e  is 

i n s u f f i c i e n t  a u t h o r i t y  in l a w  for s u c h  a n  e x t e n s i o n  t o  b e  
m a d e .  A D F & G  is o n l y  a l l o w e d  t o  r e g u l a t e  s t r e a m s  s p e c i f i e d  
u n d e r  A S  1 5 . 0 5 . 8 7 0 ( a ) .  A c c o r d i n g l y ,  w e  r e c o m m e n d  t h a t  t h e  
l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  b e  d e l e t e d .

2 1 I 5 A A C  95.990.

A. S u b s e c t i o n  2 d e f i n e s  a n  a n a d r o m o u s  f i s h  s t r e a m  
as a s t r e a m  w h i c h  is o r  " m a y  a t  a n y  t i m e  b e  i m p o r t a n t  t o  t h e  
sp a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  fish, a n d  
i n c l u d e s  a l l  s l o u g h s  a n d  b a c k w a t e r s  a d j o i n i n g  t h e  l i s t e d  
w a t e r s ,  a n d  t h a t  p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d  
b y  t h e  m e a n  a n n u a l  f l o o d . "  S e c t i o n  8 7 0 ( a )  m a k e s  n o  
p r o v i s i o n  w h a t s o e v e r  for s t r e a m s  w h i c h  m a y  b e c o m e  i m p o r t a n t  
t o  s p a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  fish. T h e  
8 7 0 ( a )  l i s t  o n l y  a p p l i e s  t o  s t r e a m s  " t h a t  a r e  i m p o r t a n t  t o  
t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  f i s h . "  (See A S  
1 5 . 0 5 . 8 7 0 ( a ) ) .  Thus, t h e  p h r a s e  " m a y  a t  a n y  t i m e "  s h o u l d  b e  
d e l e t e d  as  e x c e e d i n g  A D F & G ' s  a u t h o r i t y  u n d e r  t h e  law.

Ag a i n ,  t h e  i n c l u s i o n  o f  slo u g h s ,  b a c k w a t e r s ,  l i s t e d  
w a t e r s  a n d  t h e  f l o o d  p l a i n  g o  w a y  p a s t  t h e  l e g a l  a u t h o r i t y  
s e t  f o r t h  in 3 7 0 ( b )  a n d  s h o u l d  t h e r e f o r e  b e  e l i m i n a t e d .

B. S u b s e c t i o n  3 d e f i n e s  " b e r m "  t o  m e a n  a n  a r t i f i­
c i a l l y  r a i s e d  m a r g i n ,  bar, or  o t h e r  d e p o s i t  c o m p o s e d  o f  
e a r t h e n  m a t e r i a l s  w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  
o f  the a d j a c e n t  t e r r a i n . "  T h i s  d e f i n i t i o n  is g o i n g  t o  b e  
t r u l y  d i f f i c u l t  t o  a p p l y .  W h a t  d o e s  a r t i f i c i a l l y  r a i s e d  
m e a n ?  W h a t  d o e s  i n t e r r u p t s  a n a t u r a l  c o n f i g u r a t i o n  m e a n ?  
W e  r e c o m m e n d  t h a t  t h i s  d e f i n i t i o n  b e  e l i m i n a t e d .  (See o u r  
o ^ h e r  o b j e c t i o n s  t o  t h i s  i s s u e  in P a r a g r a p h  15 E. o f  t h i s  
r e s p o n s e . )

C. C o m p l e t e d  a p p l i c a t i o n  is d e f i n e d  t o  m e a n  "all 
o f  t h e  i n f o r m a t i o n  n e c e s s a r y  for t h e  d e p a r t m e n t  t o  issue, 
c o n d i t i o n ,  o r  d e n y  p e r m i t " .  H o w  m u c h  i n f o r m a t i o n  t h i s  w i l l  
b e  o r  h o w  m a n y  e x c h a n g e s  o f  c o r r e s p o n d e n c e  c r  m e e t i n g s  it 
w i l l  t a k e  t o  p r o v i d e  it a r e  a n y o n e ' s  g u e s s .  A c c o r d i n g l y ,  
t h e  u s e  o f  t h i s  p h r a s e  w h i c h  p u t s  t h e  b u r d e n  o n  t h e  o p e r a t o r
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t c  d e t e r m i n e  the i n f o r m a t i o n  needed, is t o t a l l y  u n f a i r .  In 
t h e  f i r s t  place, it g i v e s  t h e  d e p a r t m e n t  t h e  o p p o r t u n i t y  t o  
h o l d  up  p r o c e s s i n g  o f  a n y  p e r m i t  for as l o n g  as  it can 
c o n j u r e  u p  a n e e d  for a d d i t i o n a l  i n f o r m a t i o n .  F u r t h e r m o r e ,  
i n  5 A A C  95.090, it s t a t e d  t h a t  " e a c h  a p p l i c a n t  f o r  h a b i t a t  
p r o t e c t i o n  p e r m i t  m u s t  s u b m i t  * c o m p l e t e d  a p p l i c a t i o n  o n  a 
f o r m  o r  i n  a m a n n e r  a p p r o v e d  b y  t h e  d e p a r t m e n t .  T h e  n o t i o n  
t h a t  o n e  c a n  s u b m i t  a l l  o f  t h e  i n f o r m a t i o n  t h a t  m u s t  b e  
u l t i m a t e l y  r e q u i r e d  is n o n s e n s i c a l .  We  r e c o m m e n d  t h a t  t h e  
t e r m  c o m p l e t e d  a p p l i c a t i o n  b e  d e f i n e d  as "the f o r m  p r o v i d e d  
b y  t h e  d e p a r t m e n t  w h i c h  is f u l l y  a n s w e r e d  t o  t h e  b e s t  o f  t e h  
a p p l i c a n t ' s  k n o w l e d g e . "  T h i s  d e f i n i t i o n  p u t s  t h e  b u r d e n  o n  
t h e  d e p a r t m e n t  t o  a s k  t h e  r i g h t  q u e s t i o n s  in t h e  f i r s t  p l a c e  
a n d  p r o v i d e s  t h a t  t h e  f o r m  w i l l  b e  c o n s i d e r e d  t o  b e  
c o m p l e t e d  if t h e  a p p l i c a n t  h a s  a n s w e r e d  a l l  t h e  q u e s t i o n s  
a s k e d .

D. S u b s e c t i o n  8  d e f i n e s  " f r e q u e n t e d  b y  fish" to 
m e a n  " t h a t  a n y  t i m e  i n  t h e  d e t e r m i n a t i o n  o f  t h e  d e p a r t m e n t ,  
c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  fish." A s  w e  s e e  it, t h i s  
p h r a s e  s h o u l d  o n l y  b e  u s e d  in c o n n e c t i o n  w i t h  r e g u l a t i o n s  
d e s i g n e d  t o  i m p l e m e n t  A S  1 6 . 0 5 . 8 4 0  w h i c h  r e q u i r e s  
c o n s t r u c t i o n  o f  f i s h w a y s  w h e r e  a d a m  o r  o t h e r  s t r u c t u r e  is 
b u i l t  a c r o s s  a s t r e a m  f r e q u e n t e d  b y  s a l m o n  o r  o t h e r  fish.

C O N C L U S I O N .

T h a n k  y o u  for t h e  o p p o r t u n i t y  u o  r e s p o n d  t o  t h e  
h a b i t a t  p e r m i t  r e g u l a t i o n s .  As s t a t e d ,  o u r  m a j o r  c o n c e r n  is 
t h a t  for no  a p p a r e n t  reason, A D F & G  is, b y  t h e s e  r e g u l a t i o n s ,  
a t t e m p t i n g  t o  e x c h a n g e  a w o r k i n g  m a n a g e m e n t  s y s t e m  b a s e d  
u p o n  use of  p r o f e s s i o n a l  m a n a g e m e n t  for a p r o s c r i p t i v e  
s y s t e m  t h a t  is u n i v e r s e 1 ly o p p o s e d  b y  i n d u s t r y  a n d  p r o b a b l y  
b y  a n u m b e r  o f  y o u r  o w n  b i o l o g i s t s .  T h e  r e g u l a t i o n s  in 
t h e i r  p r e s e n t  f o r m  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  A c t  a n d  g c  
b e y o n d  t h e  a u t h o r i t y  w h i c h  t h e  l e g i s l a t u r e  g a v e  A D F & G  a n d  
t h e  B o a r d s  o f  F i s h  a n d  G a m e  in T i t l e  16. F i n a l l y ,  w e  
b e l i e v e  it i n a p p r o p r i a t e  t o  p r o m u l g a t e  t h e s e  r e g u l a t i o n s  
p r i o r  to c o m p l e t i o n  o f  t h e  u m b r e l l a  r e g u l a t i o n s  w h i c h  a r e



M a r c h  24, 1 0 3 1  

P a g e  T w e n t y

n o w  in d r a f t  in c o n n e c t i o n  w i t h  r e g u l a t o r y  r e f o r m .  F o r  a l l  
t h e s e  reasons, w e  u r g e  y o u  to  w i t h d r a w  t h e s e  r e g u l a t i o n s .  
W e  w i l l  w o r k  w i t h  y o u  t o  h e l p  o b t a i n  t h e  a u t h o r i t y  a n d  
b u d g e t  y o u  n e e d  t o  p r o t e c t  f i s h  a n d  g a m e  r e s o u r c e s ,  b u t  t h i s  
is not the w a y  t o  d o  it.

V e r y  t r u l y  y o u r s

J a m e s  F. C l a r k

J F C t s d

I m



ALASKA BOARDS OF FISHERIES AND GAME

AND

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  GA M E

P R O P O S E D  R E G U L A T I O N S

G O V E R N I N G  F I S H  A N D  G A M E  H A B I T A T  P R O T E C T I O N

T h e  A l a s k a  D e p a r t m c  c of Fi s h  and Game and the A l a s k a  B o a r d s  e f 
F i s h e r i e s  a n d  G are s e e k i n g  r e v i e w  o f  a n d  c o m m e n t  o n  the 
a t t a c h e d  d r a f t  of p r o p o s e d  h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s .

T h e  D e p a r t m e n t  is p r o p o s i n g  t h e s e  r e g u l a t i o n s  to (1) m a k e  
>xplicit the p r o c e d u r e s  and s t a n d a r d s  u s e d  in i s s u i n g  h a b i t a t  
p r o t e c t i o n  p e r m i t s  > (2 ) a l l o w  public c r i t i q u e  o f  p r o c e d u r e s  and 
s t a n d a r d s  used in i s s u i n g  pe r m i t s ,  (3) I n c r e a s e  p r e d i c t a b i l i t y  
o.'. d e p a r t m e n t a l  d e c i s i o n s  I n v o l v i n g  I s s u a n c e  of p e r m i t s ,  (lj) 
e s t a b l i s h  s t a t e w i d e  c o n s i s t e n c y  in the D e p a r t m e n t ' s  h a b i t a t  
p r o t e c t i o n  ^•"'mitting pr o g r a m ,  (5 ) a v o i d  l i t i g a t i o n  o v e r  
m a t t e r s  o f  i n t e r p r e t a t i o n ,  (6 ) i n c r e a s e  e f f i c i e n c y  o f  o p e r a t i o n s  
and (7 ) e l i m i n a t e  p e r m i t  r e q u i r e m e n t s  fo r  c e r t a i n  a c t i v i t i e s .
The p r o p o s e d  r e g u l a t i o n s  are w r i t t e n  to ' m p l e m e n t  an e x i s t i n g  
p e r m i t t i n g  p r o g r a m .  No n e w  p e r m i t  is bel. ^ i n t r o d u c e d .  The 
time • e q u i r e d  to o b t a i n  p e r m i t s  will not be '"creased.

The Bo a r d s  a n d  the c o m m i s s i o n e r  wi l l  me e t  fr o m  A p ril 1 t h r o u g h  
a p p r o x i m a t e l y  April l\ at the C a p t a i n  C o o k  H o tel in A n c h o r a g e ,  
A l a s k a  to c o n s i d e r  p r o p o s e d  c h a n g e s  in D e p a r t m e n t a l  r e g u l a t i o n s .  
A p u b l i c  h e a r i n g  o n  the h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s  will 
start at 9:00 a.m. A p r i l  2, 1981.

T h e  B o a r d s  a n d  the- C o m m i s s i o n e r  may a d o p t  or reject these 
p r o p o s e d  c h a n g e s  cr m a y  d e v e l o p  a l t e r n a t i v e s  on the subject 
m a t t e r  c o n t a i n e d  In the p r o p o s e d  r e g u l a t i o n s .  T h e  B o a r d s  and 
t he C o m m i s s i o n e r  m a y  al s o  c o n s i d e r  any a d d i t i o n a l  s u b ject 
m a t t e r  set f o r t h  in the legal n o t i c e  p u b l i s h e d  in c o m p l i a n c e  
w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  Act. C o p i e s  o f  the legal 
n o t i c e  may be o b t a i n e d  f r o m  r e g i o n a l  o f f i c e s  o f  the D e p a r t m e n t  
o f  F i s h  and Game.

P u r s u a n t  to the A d m i n i s t r a t i v e  P r o c e d u r e  Act, p u b l i c  c o m m e n t  is 
i n v i t e d  on the p r o p o s e d  cha n g e s .  At the p u b l i c  h e aring, 
c o m m e n t s  may be o f f e r e d  o r a l l y  or in w r i t i n g .  W r i t t e n  c o m m e n t s  
m a y  be s u b m i t t e d  in a d v a n c e  of the h e a r i n g  and s h o u l d  be sent 
to the B o a r d s  o f  F i s h e r i e s  and Game, S u p p o r t  B u i l d i n g ,  J u n eau, 
A l a s k a  9 9 801 e a r l y  e n o u g h  to a l l o w  r e c e i p t  by M a r c h  23, 1981. 
A d h e r e n c e  to the M a r c h  23 s u g g e s t e d  d e a d l i n e  w i l l  a s s u r e  the 
Oommisslone.T a n d  B o a r d  m e m b e r s  o f  m o r e  t i m e  for s t u d y  and, 
t h e r e f o r e ,  f u l l e r  c o n s !a orat i o n  of  c o m m e n t s  s u b m i t t e d  b> the 
p u b lic. The B o a r d s  a n d  the C o m m i s s i o n e r  ur g e  t h o s e  perse is 
w h o s e  I n t e r e s t s  m a y  be a f f e c t e d  by the p r o p o s e d  c h a n g e s  to 
o f f e r  comme n t s .



T I T L E  5. F I S H  A N D  G A M E

P A R T  6 . P R O T E C T I O N  O F  F I S H  A N D  G A M E  H A B I T A T .

C H A P T E R  95. P R O T E C T I O N  OF F I S H  A N D  G A M E  H A B I T A T .

A R T I C L E  1. P U R P O S E  O F  R E G U L A T I O N S .

5 A A C  9 5 . 001. F I N D I N G S .  (a) T h e  B o a r d s  o f  F i s h e r i e s  
a n d  G a m e  a n d  the c o m m i s s i o n e r  m a k e  the f i n d i n g s  set f o r t h  in 
th i s  s e ction.

(b) L a n d s  a n d  w a t e r s  c o m p r i s i n g  t h e  n a t u r a l  h a b i t a t  of 
fish a n d  g a m e  a r e  I m p o r t a n t  to the w e l f a r e  o f  f i s h  a n d  g a m e  but 
m a y  a l s o  be v a l u a b l e  for o t h e r  us e s  w h i c h  b e n e f i t  the e c o n o m y  
a n d  g e n e r a l  w e l f a r e  o f  A l a s k a n s .  T h e  l e g i s l a t u r e  has set a s i d e  
v a r i o u s  la n d  a n d  w a t e r  a r e a s  of the s t a t e  w h e r e  t h e  fish, ga m e  
a n d  t h e i r  n a t u r a l  h a b i t a t  are the p r i m a r y  v a l u e s ,  a n d  r e q u i r e  a 
h i g h e r  d e f r e e  o f  p r o t e c t i o n  t h a n  a f f o r d e d  to a r e a s  net so 
d e s i g n a t e d .  T h e s e  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  i n c l u d e  
s p e c i f i e d  f i s h  s t r e a m s ,  g a m e  r e f u g e s ,  g a m e  s a n c t u a r i e s ,  a n d  
fish a n d  g a m e  c r i t i c a l  h a b i t a t  areas.

(c) C e r t a i n  a c t i v i t i e s  on l a nds a n d  in w a t e r s  c o m p r i s i n g  
the n a t u r a l  h a b i t a t  of f i s h  and g a m e  r e s o u r c e s  m a y  c r e a t e  
c o n d i t i o n s  w h i c h  d i m i n i s h  the v a l u e s  a n d  a m e n i t i e s  o f  that 
hab i t a t .  In a r e a s  w h e r e  f i s h  a n d  g a m e  r e s o u r c e s  a r e  of 
I m p o r t a n c e ,  l a n d  a n d  w a t e r  us e s  may, if not p r o p e r l y  p l a n n e d ,  
c a u s e  u n n e c e s s a r y  or  u n d e s i r a b l e  I m p a c t s  tc f i s h ,  w i l d l i f e  and 
t h e i r  h a b i t a t .  F o r  e x a m p l e ,  land a n d  w a t e r  m o d i f i c a t i o n s  can 
i n c r e a s e  e r o s i o n  or s e d i m e n t a t i o n ,  o r  d i v e r t ,  o b s t r u c t  or a l t e r  
w a t e r  q u a l i t y ,  q u a n t i t y  or flow. W a t e r  t e m p e r a t u r e  e x t r e m e s  
m a y  be a g g r a v a t e d ,  or p o p u l a t i o n s  o f  a n i m a l s  a n d  v e g e t a t i o n  may 
be a l t e r e d  o r  d e s t r o y e d .  La n d  and w a t e r  d e v e l o p m e n t  a c t i o n s  
ma y  r e d u c e  f o o d  s u p p l i e s  f o r  f i s h  o r  game, r e s t r i c t  m o v e m e n t  of 
fi s h  a n d  game, e l i m i n a t e  c o v e r  o r  d i s t u r b  o r  d e s t r o y  s p a w n i n g ,  
n e s t i n g ,  a n d  b r e e d i n g  are a s .  M o d i f i c a t i o n s  to l a n d  or w a t e r  
may c h a n g e  a d j a c e n t  h a b i t a t s ,  or s i g n i f i c a n t l y  c h a n g e  the 
c a p a c i t y  of a s t r e a m  or w r :land to s t o r e  s t o r m  a n d  flood 
waters. D e v e l o p m e n t  a c t i o  is in u p s t r e a m  w a t e r s  o r  in t r i b u t a r y  
st r e a m s  are p o t e n t i a l  c a u s e s  of u n d e s i r a b l e  c h a n g e s  in 
d o w n s t r e a m  h a b i t a t s  o f  f i s h  a n d  w i l d l i f e .

(d) In the l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s ,  r e g u l a t i o n s  
g o v e r n i n g  p u b l i c  u s e s  a r e  n e c e s s a r y  to p r o m o t e  p l a n n i n g  a n d  
se c u r e  e f f e c t i v e  p r o t e c t i o n  o f  the c h a r a c t e r i s t i c s  a n d  v a l u e s  
of the n a t u r a l  h a b i t a t  of  fi s h  and game, a n d  to e s t a b l i s h  
m e a s u r e s  a n d  p r o c e d u r e s  f o r  m i t i g a t i n g  a d v e r s e  e f f e c t s  u p o n  the 
h a b i t  a 4- .

(e) P r o m u l g a t i o n  of r e g u l a t i o n s  w i l l  p r o m o t e  the p u n l l c  
i n t e r e s t  by p r o v i d i n g  for the p r o t e c t i o n  o f  p u b l i c  r e s o u r c e s ,  
a v o i d i n g  c o n f l i c t s  in  the use o f  l a n d s  a n d  w a t e r s  t h r o u g h
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p u b l i c  d i s c l o s u r e  of' d e v e l o p m e n t  g u i d e l i n e s ,  a n d  p r o v i d i n g  for 
p r e d i c t a b i l i t y  a n d  c o n s i s t e n c y  In r e g u l a t o r y  a c t i v i t i e s .

(f) T h e  s u s c e p t i b i l i t y  of f i s h  a n d  g a m e  to d a m a g e
r e q u i r e s  the p r o m u l g a t i o n  of  u n i f o r m  s t a n d a r d s .  H o w e v e r ,  the
w i d e  v a r i a t i o n  in s e n s i t i v i t y  and q u a l i t y  of  n a t u r a l  h a b i t a t  
c o m p l i c a t e s  t h e  p r o b l e m  of  d e v e l o p i n g  u n i f o r m  s t a n d a r d s ,  a n d  
n e c e s s i t a t e s  a m e a n s  f o r  a c c o m m o d a t i n g  u n i q u e  i n d i v i d u a l  
c i r c u m s t a n c e s .

(g) F l e x i b i l i t y  in the i m p l e m e n t a t i o n  o f  r e g u l a t i o n s  is
n e c e s s a r y  to e n s u r e  that the p u r p o s e s  o f  u n i f o r m  r e g u l a t i o n s
ar e  m e t  w i t h o u t  u n d u e  c o n s t r a i n t s  on the g e n e r a l  p u b l i c ,  and 
that the l e a s t  d a m a g i n g  or l e a s e  r e s t r i c t i v e  p r a c t i c a l  l a n d  or 
w a t e r  use a l t e r n a t i v e  m a y  be c o n s i d e r e d  in d e t e r m i n i n g  w h e t h e r ,  
tn d  on wh a t  terms, a p p r o v a l  s h o u l d  be given. T h i s  is be s t  
a c c o m p l i s h e d  t h r o u g h  the use of a p e r m i t  s y s t e m  w h i c h  a l l o w s  
f o r  c o n d i t i o n i n g  of p e r m i t s  on the b a s i s  of l o c a l  v a r i a t i o n s  in 
r e s o u r c e s .

(h) It is a n t i c i p a t e d  that s u b s t a n t i a l  n u m b e r s  of p e r m i t  
a p p l i c a t i o n s  w i l l  be for m i n o r  r o u t i n e  a c t i v i t i e s  t h a t  h a v e  
l i t t l e  p o t e n t i a l  for s i g n i f i c a n t  e n v i r o n m e n t a l  d e g r a d a t i o n .
Fo r  t h e s e  a c t i v i t i e s ,  b’-.e p u b l i c  i n t e r e s t  is b e s t  s e r v e d  by 
p r o v i d i n g  a m e c h a n i s m  w h e r e b y  g e n e r a l  p e r m i t s  c o v e r i n g  t o p i c a l  
us e s  or a r e a  m a y  be Issued. H o wever, s i n c e  c u m u l a t i v e  and 
s e c o n d a r y  e f f e c t s  c o u l d  be s i g n i f i c a n t ,  a n d  s i n c e  t h e r e  e x i s t s  
a m u l t i t u d e  of p r e c o n c e i v e d  ideas of w h a t  c o n s t i t u t e s  h a b i t a t  
a c c e p t a b l e  to p e r p e t u a t i n g  f i s h  and game, an  i n d i v i d u a l  permit; 
s h o u l d  be I s s u e d  for c o n d u c t i n g  any t y p e  o f  l a n d  a n d  w a t e r  
d e v e l o p m e n t  p r o j e c t  w h i c h  p o s e s  a thr e a t  to t h e  s u s t a i n e d  
v i a b i l i t y  of f i s h  a n d  g a m e  h a b i t a t  in s p e c i a l  l e g i s l a t i v e l y  
d e s i g n a t e d  a r e a s  a n d  in n a t u r a l  w a t e r  be lies c o n t a i n i n g  fish.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0
A S  1 6 . 0 5 . 2 5 1  
AS 1 6 . 0 5 . 2 5 5

5 AAC 95.002. P U R P O S E S .  It is the p u r p o s e  o f  t h e s e  
r e g u l a t i o n s  to:

(1 ) p r o v i d e  la n d  and w a t e r  use a p p l i c a n t s  w i t h  
e x p l i c i t  p r o c e d u r a l  r e q u i r e m e n t s  for p r o j e c t  a p p r o v a l  and 
p e r m i t  issua n c e ;

(2 ) s a n c t i o n  p r a c t i c a l  land and w a t e r  use p r o g r a m s  
in l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  i m p o r t a n t  to f i s h  or ga m e  
w h i l e  m i n i m i z i n g  a d v e r s e  d i s r u p t i o n  of n a t u r a l  f i s h  or ga m e  
ha b i t a t  a n d  the r e s o u r c e s  t h e r e i n  t h r o u g h  s' t e - s p e c i f i c  p e r m i t  
c o n d i t i o n s  w h i c h  p r o t e c t  fish, game, a n d  t h e i r  h a b i t a t ,  and by 
u n i f o r m  s t a n d a r d s  which;

(A) p r o v i d e  for u n o b s t r u c t e d  p a s s a g e  of fish in
s treams, r i v e r s  a n d  lakes;



(B) c o n t r o l  or p r e v e n t  e r o s i o n ,  s e d i m e n t a t i o n ,  
s u b s i d e n c e s  o f  land, a n d  c o n s t r u c t i o n  o f  f i s h  e n t r a p m e n t  
basins;

(C) a s s u r e  p r o t e c t i o n  of fi s h  a n d  t h e i r  h a b i t a t  
d u r i n g  m i g r a t i o n ,  spawn i n g ,  i n c u b a t i o n ,  r e a r i n g  a n d  
o v e r w i n t e r i n g ;

(D) s t a b i l i z e  or p r e s e r v e  stream, r i v e r ,  and 
lake beds a n d  ba n k s ;  a n d

(E) m a i n t a i n  w a t e r  q u a l i t y  a n d  q u a n t i t y  
a c c e p t a b l e  to fish;

( 3 ) e n s u r e  th a t  fi s h  and g a m e  h a b i t a t  d u r i n g  and 
a f t e r  c o m p l e t i o n  of a n y  a l t e r a t i o n  or d e v e l o p m e n t  o f  it, wi l l  
be s t a b i l i z e d  or r e s t o r e d  by the p e r m i t t e e  to a l l o w  m a i n t e n a n c e  
or r e c o v e r y  of f i s h  a n d  g a m e  p o p u l a t i o n s  by n a t u r a l  p h y s i c a l  
and b i o l o g i c a l  p r o c e s s e s .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0
AS 1 6 . 0 5 . 2 5 1  
AS 1 6 . 0 5 . 2 5 5

A R T I C L E  2. H A B I T A T  P R O T E C T I O N  P E R M I T  S Y S T E M .

5 AAC 95.010. L I S T  OF W A T E R S  I M P O R T A N T  T O  A N A D R O M O U S  
FISH. R e p e a l e d  / / 8 l.

5 A A C  95.02^. A C T I V I T I E S  IN S T R E A M S  A N D  R I V E R S  F R E Q U E N T E D
BY FISH, No p e r s o n  or g o v e r n m e n t a l  a g e n c y  maji u n d e r t a k e  any of 
the f o l l o w i n g  a c t i v i t i e s  in a s t r e a m  or r i v e r  f r e q u e n t e d  by
fish,, or that p o r t i o n  of t h e  f l o o d p l a i n  w h i c h  is c o v e r e d  b„ a
m e a n  a n n u a l  flood, u n l e s s  p l a n s  a n d  s p e c i f i c a t i o n s  for that 
a c t i v i t y  s u f f i c i e n t  to a s s u r e  the p a s s a g e  o f  f i s h  have b e e n  
s u b m i t t e d  to a n d  a p p r o v e d  b y  t h e  d e p a r t m e n t .  A c t i v i t i e s  not 
l i s t e d  in th i s  s e c t i o n  wi l l  not be s u b j e c t  to w r i t t e n  a p p r o v a l  
u n d e r  AS 16.05.8*10 a n d  t h e r e f o r e  n o t i f i c a t i o n  of  the a c t i v i t y  
will not be r e q u i r e d :

(1 ) i n s t a l l a t i o n  of c u l v e r t s  a n d  b r i d g e s ,  i n c l u d i n g  
snow and ice b r i d g e s ;

(2 ) I n s t a l l a t i o n  of cross c h a n n e l  structu. ss that 
I n c r e a s e  s t r e a m  v e l o c i t y  or r e s t r i c t  c h a n n e l  f l o w  inc .uding, as 
a p p l i c a b l e ;

(A) fo r d  site d e v e l o p m e n t  i n v o l v i n g  p l a c e m e n t  
of m a t e r i a l  i n s t r e & m ;

(B) p l a c e m e n t  of f l u m e s  o r  s l u i c e  b o x e s
i nstream;

(C) i n s t r e a m  s t i l l i n g  b a s i n s  a n d  s e t t l i n g
p o n d s ;
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(D) dams;

(E) i m p o u n d m e n t s .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  
AS 16.05.8*40

5 AAC 95.030. A C T I V I T I E S  IN O R  A F F E C T I N G  A N A D R O M O U S  F I S H  
S T R E A M S .  T h e  a c t i v i t i e s  l i s t e d  in t h i s  s e c t i o n  n e c e s s i t a t e  the 
s u b m i s s i o n  o f  d e t a i l e d  p l a n s  and s p e c i f i c a t i o n s  u n d e r  AS
1 6 .0 5 . 8 7 0  b e f o r e  b e g i n n i n g  the a c t i v i t y  in w a t e r s  s p e c i f i e d  as 
i m p o r t a n t  to a n a d r o m o u s  fish, i n c l u d i n g  any a c t i v i t y  in a 
t r i b u t a r y  to an a n a d r o m o u s  fish s t r e a m  that m a y  r e s u l t  in the 
p o l l u t i o n  or a c h a n g e  in the n a t u r a l  f l o w  or bed of  the 
a n a d r o m o u s  f i s h  s t r eam. Except for e m e r g e n c y  p e r m i t s  i s s u e d  
o r a l l y  p u r s u a n t  t o  AS 1 6 . 0 5.890, no p e r s o n  or  g o v e r n m e n t a l  
a g e n c y  m a y  u n d e r t a k e  any of the li s t e d  a c t i v i t i e s  u n l e s s  p l a n s  
and s p e c i f i c a t i o n s  h a v e  b e e n  s u b m i t t e d  to a n d  a p p r o v e d  by the 
d e p a r t m e n t  u n d e r  t h i s  c hapter. A c t i v i t i e s  not l i s t e d  in this 
s e c t i o n  w i l l  not be s u b j e c t  to the w r i t t e n  a p p r o v a l  r e q u i r e m e n t s  
of A S  1 6 . 0 1̂ . 8 7 0 ( c ) , a n d  t h e r e f o r e  n o t i f i c a t i o n  o f  the a c t i v i t y  
u n d e r  AS 1 . .05.870(b) w i l l  not be r e q u i r e d :

(1 ) u s e  o f  any w h e e l e d  or  t r a c k e d  e q u i p m e n t  in the 
water, o r  use of any w h e e l e d  or t r a c k e d  e q u i p m e n t  g r e a t e r  th a n  
2 3 0 0  p o u n d s  g r o s s  v e h i c l e  w e i g h t  o v e r  ice,

(2 ) e x c a v a t i o n  of material;' f r o m  the s t r e a m  or lake 
bed, bank or a n n u a l  f l o o d p l a i n ;

(3 ) use of a s u c t i o n  dredge;

C O  a n y  a c t i o n  w h i c h  r e s u l t s  in a d i v e r s i o n ,  
o b s t r u c t i o n ,  i m p o u n d m e n t ,  f l u m i n g  or p o l l u t i o n  o f  the n a t u r a l  
f l o w  of an a n a d r o m o u s  f i s h  stream;

(5 ) u s e  of any log d r a g g i n g  e q u i p m e n t ;

(6 ) c o n s t r u c t i o n  of any st, ’earn, lake, or r i v e r  
c r o s s i n g ,  p e r m a n e n t  o r  t e m p o r a r y ,  i n c l u d i n g  s n o w  ramps, b r i d g e s  
ar.d c u l v e r t s ,  low w a t e r  c r o s s i n g s  o r  c o n s t r u c t e d  fords;

(7 ) a n y  c o n s t r u c t i o n  or d e v e l o p m e n t  p r o j e c t ,  
i n c l u d i n g  a c c e s s  ra m p s ,  at the bank o f  a stream, ri v e r ,  or 
l a k e ;

( 8 ) b l a s t i n g  w i t h i n  1 / 8  m i l e  f r o m  a n a t u r a l  lake, 
rive^, o r  stream;

(9 ) d i s p o s a l  o f  any m a t e r i a l s  or any s t o c k p i l i n g  of 
e? then m a t e r i a l s  in a lake, river, o r  s t r e a m  or its a n n u a l  
f l o o d p l a i n ;

(1 0 ) a n y  o p e r a t i o n  to a l t e r  o r  s t a b i l i z e  the b a n k  or 
bed o f  a lake, r i v e r ,  or stream;
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(1 1 ) c o n s t r u c t i o n  of r i v e r  t r a i n i n g  s t r u c t u r e s ,  
i n c l u d i n g  spur dikes, r e vetments, or g u i d e b a n k s ,  w i t h i n  the 
a n n u a l  f loodplain;

(1 2 ) c o n s t r u c t i o n  of a n y  s t o r m  d r a i n  or d r a i n a g e  
d i t c h  into a lake, river, or stream;

(1 3 ) use of m e c h a n i c a l  w a t e r  r e m o v a l  e q u i p m e n t  for a
v o l u m e  of w a t e r  g r e a t e r  th a n  5 0 0  g a l l o n s  per day, o r  w h e n  water
is r e m o v e d  f r o m  u n d e r  the ice;

(14) any land c l e a r i n g  or f i l l i n g  of  e a r t h e n
m a t e r i a l s  w i t h i n  5 0  feet from an a n a d r o m o u s  fish s t r e a m ,  except
th a t  a d i s t a n c e  o t h e r  th a n  5 0  feet m a y  be s p e c i f i e d  for 
s p e c i f i c  s c r e a m s  in sec. 2 6 0  (b) o f  th i s  chapter.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )
AS 1 6 . 0 5 . 8 7 0  
AS 1 6 . 0 5 . 8 9 0

5 AAC 95.040. A C T I V I T I E S  IN S T A T E  C R I T I C A L  H A 5 1 T A T  AREAS, 
S A N C T U A R I E S  A N D  R E FUGES. (a) The f o l l o w i n g  a c t i v i t i e s  are 
s u b j e c t  to the r e q u i r e m e n t s  of t h i s  s e ction:

(1 ) c o n s t r u c t i o n  of b u i l d i n g s  a n d  c a b i n s  in fish and
g a m e  c r i t i c a l  h a b i t a t  areas;

(2 ) c o n s t r u c t i o n  ar.d e x c a v a t i o n s  r e l a t e d  to
i n d u s t r i a l  and c o m m e r c i a l  a c t i v i t i e s ,  p i p e l i n e s  and u t i l i t y
s y s t e m s  a n d  c o r r i d o r s ,  roads, a i r p o r t s  and o t h e r  t r a n s p o r t a t i o n  
n e t w o r k s ,  oil and gas e x p l o r a t i o n  a n d  d e v e l o p m e n t ,  h y d r o e l e c t r i c  
d e v e l o p m e n t s ,  c o m m e r c i a l  and i n d u s t r i a l  w a s t e  d i s p o s a l  
a c t i v i t i e s ,  m i n i n g  and m i n e r a l  p r o c e s s i n g ,  g r a z i n g  a n d  a n i m a l  
h u s b a n d r y ,  d r e d g e  or  fill a c t i v i t i e s  a n d  w a t e r  e x t r a c t i o n  in:

(A) fish and game c r i t i c a l  h a b i t a t  a r e a s ,  as 
d e l i n e a t e d  in AS 16.20.230;

(B) s t ate game r e f u g e s ,  as d e l i n e a t e d  in AS 
1 6 . 2 0 . 0 3 0 - 1 6 . 2 0 . 0 3 9 ;

(C) s t ate game s a n c t u a r i e s ,  as d e l i n e a t e d  in AS 
1 6 .2 0 . 1 1 0  and 1 6 .2 0 .1 6 0 .

(b) In c r i t i c a l  h a b i t a t  a r e a s  the a c t i v i t i e s  l i s t e d  in
(a) of this s e c t i o n  n e c e s s i t a t e  a p p r o v a l  o f  d e t a i l e d  p l a n s  and 
s p e c i f i c a t i o n s  u n d e r  AS 16. 2 0 . 2 6 0 .  No p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  may u n d e r t a k e  any of the a c t i v i t i e s  l i s t e d  in (a) of 
t h i s  s e c t i o n  w i t h i n  a c r i t i c a l  h a b i t a t  a r e a  u n l e s s  p l a n s  and 
s p e c i f i c a t i o n s  ha v e  b e e n  s u b m i t t e d  to a n d  a p p r o v e d  by the 
d e p a r t m e n t  u n d e r  t h i s  chapter. A c t i v i t i e s  not l i s t e d  in (a) of 
t h i s  s e c t i o n  w i t h i n  c r i t i c a l  h a b i t a t  a r e a s  w i l l  not be s u b ject 
to AS l6. 2 0 . 2 6 0 ,  and t h e r e f o r e  n o t i f i c a t i o n  of  the a c t i v i t y  
u n d e r  AS l6.-20.250 w i l l  not be r e q u i r e d .
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(c) In state g a m e  r e f u g e s  the a c t i v i t i e s  l i s t e d  in (a)(2) 
of t h i s  s e c t i o n  n e c e s s i t a t e  a p p r o v a l  of  d e t a i l e d  p l a n s  a n d  
s p e c i f i c a t i o n s  u n d e r  A S  16.20.060. No  p e r s o n  or g o v e r n m e n t a l  
a g e n c y  m a y  u n d e r t a k e  any o f  the a c t i v i t i e s  listed in ( a ) ( 2 ) of  
this s e c t i o n  o n  s t a t e - o w n e d  land w i t h i n  a state r e f u g e  u n l e s s  
p l a n s  and s p e c i f i c a t i o n s  have be e n  s u b m i t t e d  to and a p p r o v e d  by 
the d e p a r t m e n t  u n d e r  th i s  chapter. A c t i v i t i e s  not l i s t e d  ir.
(a) (2 ) of this s e c t i o n  w i t h i n  state r e f u g e s  will not be 
s u b j e c t  to AS l6. 2 0 . 0 6 0 ,  and t h e r e f o r e  n o t i f i c a t i o n  o f  the 
a c t i v i t y  u n d e r  AS 1 6 . 2 0 . 0 5 0  will not be required.

(d) No p e r s o n  or g o v e r n m e n t a l  a g e n c y  pay u n d e r t a k e  any 
a c t i v i t y  l i s t e d  in ( a ) ( 2 ) of  this s e c t i o n  w i t h i n  a s tate game 
s a n c t u a r y  u n l e s s  a p e r m i t  for the a c t i v i t y  has be e n  I s s u e d  by 
the d e p a r t m e n t  u n d e r  t h i s  chapter.

5 AAC 95.050. P R O T E C T I O N  OF C R I T I C A L  H A B I T A T  AREAS.
R e p e a l e d  / / 8 l,

5 AAC 95.060. H A B I T A T  P R O T E C T I O N  P E R M I T  R E Q U I R E D .  (a)
F o r  c o n v e n i e n c e ,  the a p p r o v a l  of p l a n s  and s p e c i f i c a t i o n s  u n d e r  
sec. 2 0 , 3 0  a n d  40 (b) - (c) of this c hapter, and the p e r m i t  
i s s u e d  p u r s u a n t  to sec. 40(d) of this chapter, will be r e f e r r e d  
to as ? "h a b i t a t  p r o t e c t i o n  p e r mit" t h r o u g h o u t  this chapter, 
a nd the s u b m i s s i o n  of  p l a n s  and s p e c i f i c a t i o n  w i l l  be r e f e r r e d  
to as an a p p l i c a t i o n  for a habitat p r o t e c t i o n  permit. W h e n e v e r  
the s u b m i s s i o n  of p l a n s  and s p e c i f i c a t i o n s  is r e q u i r e d  u n d e r  
sec. 2 0  - 40 of  this chapter, the s u b m i s s i o n  of t h o s e  p l a n s  and 
s p e c i f i c a t i o n s  s a t i s f i e s  any related n o t i f i c a t i o n  r e q u i r e m e n t  
I m p o s e d  by AS 16.05 or AS 16.20.

(b) A h a b i t a t  p r o t e c t i o n  permit will be i s s u e d  for a 
f ixed t e r m  not to e x c e e d  five years, s u b j e c t  to the p r o v i s i o n s  
of (d) of this section.

(c) A habi t a t  p r o t e c t i o n  per m i t  is a C l a s 3 I p e r m i t  and 
is s u b ject to the p r o c e d u r e s  set f o r t h  in 22 AAC 10.

(d) The term o f  a h a b i t a t  p r o t e c t i o n  p e r m i t  e x c l u d e s  
t hose p e r i o d s  of ti m e  i d e n t i f i e d  by the c o m m i s s i o n e r  or his 
d e s i g n e e  u n d e r  this s u b s e c t i o n .  If the c o m m i s s i o n e r  or his 
d e s i g n e e  d e t e r m i n e s  that (1 ) there e x i s t  t e m p o r a r y  e n v i r o n m e n t a l  
c o n d i t i o n s  w h i c h  w e r e  r e a s o n a b l y  u n f o r e s e e a o l e  at the ti m e  of 
p e r m i t  a p p r o v a l  w h i c h  t h r e a t e n  to c a u s e  s u b s t a n t i a l  a d v e r s e  
I m p a c t s  as a re s u l t  o f  the activ i t y ,  o r  (2) the p e r m i t t e e  has 
f a i l e d  to I m p l e m e n t  r e q u i r e d  m i t i g a t i n g  or p r e v e n t i v e  m e a s u r e s  
or (.3 ) the p e r m i t t e e  has f a i l e d  to c o m p l y  w i t h  the p r o v i s i o n s
of t h i s  cha p t e r ,  or the c o n d i t i o n  of the p e r m i t ,  the c o m m i s s i o n e r

Aut h o r i t y :  AS 1 6 . 0 5 .020(2) AS 1 6 . 2 0 . 0 6 0  
AS 1 6 . 2 0 . 1 2 0  
AS 1 6 . 2 0 . 1 7 0  
AS 1 6 . 2 0 . 2 4 0  
AS 1 6 . 2 0 . 2 5 0  
AS 1 6 . 2 0 . 2 6 0

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 1 ) ,  (7) 
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 1 ) ,  (7) 
AS 16.20 . 0 4 0  
AS 16.20.050
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o r  his d e s i g n e e  wi l l  n o t i f y  the p e r m i t t e e  that the t e r m  o f  the 
p e r m i t  is o r  wi l l  be i n t e r r u p t e d  for a p e r i o d  of time w h i c h  the 
c o m m i s s i o n e r  or his d e s i g n e e  f i nds n e c e s s a r y  for the a b a t e m e n t  
o f  the t e m p o r a r y  c o n d ition, the c o m p l e t i o n  o f  the d e l a y e d  
m e a s u r e s ,  o r  c o m p l i a n c e  w i t h  the p r o v i s i o n s  of this ch a p t e r .  
E x c l u s i o n  p e r i o d s  u n d e r  this s u b s e c t i o n  will not ex c e e d  30 da y s  
in any c a l e n d a r  year, and s u c c e s s i v e  e x c l u s i o n  p e r i o d s  wi l l  not 
be i m p o s e d  w i t h o u t  the c o n s e n t  of the p e r m i t t e e .  E x c l u s i o n  
p e r i o d s  will be t e r m i n a t e d  by n o t i c e  to the a p p l i c a n t  from the 
d e p a r t m e n t  if the a p p l i c a n t  d e m o n s t r a t e s  c o m p l i a n c e  or 
i m p l e m e n t s  the m i t i g a t i n g  m e a s u r e s .  If the c o m m i s s i o n e r  o r  his 
d e s i g n e e  finds, p r i o r  to or d u r i n g  any e x c l u s i o n  period, that 
the e n v i r o n m e n t a l  c o n d i t i o n s  are u n l i k e l y  to c o r rect t h e m s e l v e s  
w i t h i n  any a v a i l a b l e  e x c l u s i o n  p e r i o d ,  he will, in his 
d i s c r e t i o n ,  i n i t i a t e  r e v o c a t i o n  p r o c e e d i n g s  u n d e r  sec. 1 5 0  of 
this chapter.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 4 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 1 ) ,  (7), (12) AS 1 6 . 2 0 . 0 5 0
AS 16.05 255 ( a ) ( 1 ) ,  (7), (10) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 8 4 0  AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . ^ 7 0  AS 1 6 .20.240
AS 16.05.8'<0 AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 0 5 . 8 9 0  AS 1 6 . 2 0 . 2 6 0

5AAC 95.065. A D O P T I O N  O F  D E P A R T M E N T  OF N A T U R A L  R E S O U R C E  
A U T H O R I Z A T I O N S .  (a) A p p l i c a t i o n  to the d e p a r t m e n t  for a 
p e r m i t  r e q u i r e d  u n d e r  sec. 040 (b) or (c) of this c h a p t e r  
need not be m a d e  if:

(1) the a c t i v i t y  has b e e n  a u t h o r i z e d  by the D e p a r t m e n t  
of N a t u r a l  R e s o u r c e s  t h r o u g h  a land use p e r m i t  issued u n d e r
11 AAC 6 5 , a d i s p o s a l  of a n  i n t e r e s t  in s t a t e  land, or a pl a n  
of o p e r a t i o n s  a p p r o v e d  p u r s u a n t  to a s u b s u r f a c e  lease; a n d

(2 ) the a u t h o r i z a t i o n  u n d e r  ( 1 ) of  this s u b s e c t i o n  
has b e e n  e n d o r s e d  in w r i t i n g  by an e m p l o y e e  of the d e p a r t m e n t  
a u t h o r i z e d  to Issue p e r m i t s  u n d e r  this c h a p t e r .

(b) A n  a u t h o r i z a t i o n  e n d o r s e d  u n d e r  (a)(2) of  this c h a p t e r  
c o n s t i t u t e s  the p e r m i t  r e q u i r e d  u n d e r  sec. 040 (b) and (c) 
of th i s  ch a p t e r ,  a n d  is e n f o r c e a b l e  by the d e p a r t m e n t  to the 
same extent as a p e r m i t  Issued u n d e r  the p r o v i s i o n s  of this 
cha p t e r .  A v i o l a t i o n  of a tern, or c o n d i t i o n  of the permit 
c o n s t i t u t e s  a v i o l a t i o n  of a p e r m i t  i s s u e d  u n d e r  this c hapter, 
and the p e r m i t  is s u b j e c t  to secs. 0 6 0 (d) a n d  1 5 0  of this 
chapter. Any right of inspec t i o n ,  r e p o r t i n g  or entry i n u r i n g  
to the b e n e f i t  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  u n d e r  
the permit a l s o  inures to the b e n e f i t  of  the d e p a r t m e n t .

A u t h o r i t y :  AS 1 6 . 0 5 . 2 5 1 ( a ) (1)(7), (12)
AS 1 6 . 0 5 . 2 5 5 ( a ) (1)(7), (10)
AS 1 6 . 2 0 . 0 5 0  
AS 1 6 . 2 0 . 0 6 0  
AS 1 6 . 2 0 . 2 5 0  
AS 1 6 . 2 0 . 2 6 0



5 AAC 95.070. G E N E R A L  PE R M I T S .  N o t w i t h s t a n d i n g  secs.
2 0  - 6 0  a n d  9 0  o f  this cha p t e r ,  the f o l l o w i n g  a c t i v i t i e s  are, 
u p o n  t h e  e f f e c t i v e  d a t e  of t h e i r  i n c l u s i o n  in t h i s  section, 
is s u e d  a g e n e r a l  per m i t  s u b j e c t  to t h e  p r o v i s i o n s  o f  secs.
2 0 0  - 2 6 0  o f  t h i s  chapter, and the a c t i v i t y  may o c c u r  w i t h o u t
the n e c e s s i t y  of o b t a i n i n g  a h a b i t a t  p r o t e c t i o n  permit:

(1 ) t r a c k e d  and w h e e l e d  v e h i c l e s  m a y  be us e d  to
c r o s s  the L i t t l e  S u s i t n a  R i v e r  at the E d g e r t o n  Park j u n c t i o n  
( Section 3^, T19N, R1E, S e w a r d  M e r i d i a n ) ;

(2 ) t r a c k e d  and w h e e l e d  v e h i c l e s  may be used to 
c r o s s  a n a d r o m o u s  fi s h  s t r eams at e s t a b l i s h e d  c r o s s i n g s  on the 
P e t e r s v i l l e  R o a d  in Game M a n a g e m e n t  Unit 16A;

( 3 ) t r a c k e d  and w h e e l e d  v e h i c l e s  may be us e d  to 
c r oss R u s s e l l  C r e e k  (Cold Bay) at v e h i c l e  ford s i t e s  i d e n t i f i e d  
as N u m b e r  1, N u m b e r  2, a n d  N u m b e r  3, d e s c r i b e d  as f o l l o w s  and 
s p e c i f i e d  o n  a t o p o g r a p h i c a l  m a p  a v a i l a b l e  u p o n  r e q u e s t  lrom 
the A n c h o r a g e  r e g i o n a l  o f f i c e  ( R e g i o n  II):

(A) N u m b e r  1 is l o c a t e d  a p p r o x i m a t e l y  one m i l e
u p s t r e a m  f r o m  the m o u t h  of R u s s e l l  C r e e k  a n d  i m m e d i a t e l y
u p s t r e a m  f r o m  w h a t  is k n o w n  l o c a l l y  as the "f i r s t  f i s h i n g
hole"; a r o a d  to this p o i n t  a n d  a c r o s s  the s t r e a m  p r o v i d e s
a la n d  m a r k  location;

(B) N u m b e r  2 is l o c a t e d  a p p r o x i m a t e l y  two m i l e s
u p s t r e a m  f r o m  the m o u t h  of  R u s s e l l  C r e e k  and n e a r  the
R u s s e l l  C r e e k  h a t c h e r y ;  a r o a d  on e a c h  side of  the 
c r o s s i n g  m a r k s  the a c c e s s  po i n t ;

(C) N u m b e r  3 is p o s i t i o n e d  a p p r o x i m a t e l y  one 
m i l e  u p s t r e a m  fr o m  the R u s s e l l  C r e e k  h a t c h e r y ;  a ro a d  is 
e v i d e n t  on e a c h  side of  the c r o s s i n g .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 ) (a)(7) 
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 )  
AS 1 6 . 0 5 . 8 7 0

5 AAC 95.080. E M E R G E N C Y  A C T I V I T I E S  E X E M P T E D  F R O M  T H E  
P E R M I T  R E Q U I R E M E N T S  OF  T H I S  CHA P T E R .  T h e  p e r m i t  r e q u i r e m e n t s  
of secs, 0 2 0  - 1 6 0  of this c h a p t e r  do not a p p l y  to a n y t h i n g  
d o n e  by a n  i n d i v i d u a l  in the n o r m a l  c o u r s e  of  f i r e f i g h t i n g .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 1 ) ,  (7)
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 1 ) ,  (7)

5 AAC 95.90. U N I F O R M  A P P L I C A T I O N  P R O C E D U R E S .  (a) E x c e p t  
for e m e r g e n c y  p e r m i t s  I s s u e d  o r a l l y  p u r s u a n t  to AS 1 6 . 05.890, 
ea c h  a p p l i c a n t  for a h a b i t a t  p r o t e c t i o n  p e r m i t  m u s t  submit a 
c o m p l e t e d  a p p l i c a t i o n  on a f o r m  or in a m a n n e r  a p p r o v e d  by the 
d e p a r t m e n t .  F o r m s  are a v a i l a b l e  f r o m  d e p a r t m e n t  r e g i o n a l  a n d
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a r e a  o f f i c e s  in Ket c h i k a n ,  Sitka, P e t e r s b u r g ,  J u n e a u ,  A n c h o r a g e  
a n d  F a i r b a n k s ,  o r  o t h e r  l o c a t i o n s  s p e c i f i e d  by the d e p a r t m e n t .
An a p p l i c a t i o n  for a p e r m i t  of a n o t h e r  s t a t e  a g e n c y  is an 
a c c e p t a b l e  f o r m  for a p p l y i n g  for a h a b i t a t  p r o t e c t i o n  p e r m i t  
If the i n f o r m a t i o n  r e q u i r e d  b y  (b) of this s e c t i o n  is p r o v i d e d  
wi t h  or on  the o t h e r  a g e n c y ' s  f o r m  and if the a p p l i c a n t  s u b m i t s  
a c o p y  of t h e  o t h e r  a g e n c y ' s  a p p l i c a t i o n  f o r m  d i r e c t l y  to the 
a p p r o p r i a t e  D e p a r t m e n t  o f  F i s h  a n d  Ga m e  r e g i o n a l  or area 
office. An a c c e p t a b l e  m e a n s  of  a p p l y i n g  for a h a b i t a t  
p r o t e c t i o n  p e r m i t  a l s o  i n c l u d e s  s u b m i s s i o n  to the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  of a t r i - a g e n c y  p l a c e r  m i n i n g  p e r m i t  
a p p l i c a t i o n  form. The n o t i f i c a t i o n  to the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  r e q u i r e d  by A S  4 1 . 1 7 * 0 9 0  o f  the F o r e s t  
R e s o u r c e s  a n d  P r a c t i c e s  Act is a l s o  an a c c e p t a b l e  m e a n s  o f  
a p p l y i n g  for a h a b i t a t  p r o t e c t i o n  p e r m i t  if the i n f o r m a t i o n  
r e q u i r e d  by (b) of this s e c t i o n  is p r o v i d e d ,  and if a copy of the 
n o t i f i c a t i o n  is g i v e n  d i r e c t l y  to the a p p r o p r i a t e  D e p a r t m e n t  of 
F i s h  a n d  Ga m e  r e g i o n a l  o r  a r e a  office.

(b) A c o m p l e t e d  a p p l i c a t i o n  c o n s t i t u t e s  p l a n s  and 
s p e c i f i c a t i o n s  for a n t i c i p a t e d  l a n d  or w a t e r  use or c o n s t r u c t i o n  
work, i n c l u d i n g  p l a n s  a n d  s p e c i f i c a t i o n s  w h i c h  p r o v i d e  for 
p r o t e c t i o n  o f  f i s h  a n d  game. T h e  a p p l i c a t i o n  s h a l l  i n c l u d e  the 
a n t i c i p a t e d  c o m m e n c e m e n t  date, d u r a t i o n  a n d  a r e a  of p r o p o s e d  
a c t i v i t y  i n c l u d i n g  a s c a l e d  map, i d e n t i f i c a t i o n  of s t r e a m s  or 
lakes at the site, d e s c r i p t i o n  of  t y p e  of a c t i v i t y ,  and 
i n f o r m a t i o n  n e c e s s a r y  f o r  the d e p a r t m e n t  to j u d g e  w h e t h e r  the 
a p p l i c a n t  w i l l  c o m p l y  w i t h  the a p p l i c a b l e  p r o v i s i o n s  of secs.
170 - 990 of t h i s  cha p t e r .  T h e  a p p l i c a t i o n  m a y  a l s o  i n c l u d e  
o t h e r  I n f o r m a t i o n  r e q u e s t e d  by  and n e c e s s a r y  for the d e p a r t m e n t  
to d e t e r m i n e  the ef f e c t  of  the a c t i v i t y  up o n  fi s h  a n d  ga m e  
p o p u l a t i o n s  a n d  habitat,

(c) E x c e p t  for the t r i - a g e n c y  p l a c e r  m i n i n g  p e r m i t  
a p p l i c a t i o n  s u b m i t t e d  to the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
p u r s u a n t  to (a) of this s e c t i o n ,  a c o m p l e t e d  a p p l i c a t i o n  must 
be s u b m i t t e d  to the d e p a r t m e n t  r e g i o n a l  or a r e a  o f f i c e  in the 
r e g i o n  in w h i c h  the p r o p o s e d  a c t i v i t y  w i l l  occur.

A u t h o r i t y : AG 1 6 .05.020(2) AS 1 6 .20.040
AS 16.05.251(a)(7), (12) AS 1 6 .20.050
AS 16.05.255(a)(7), (10) AS 1 6 .20.060
AS 16.05.840 AS 16.20.120
AS 1 6 .05.870 AS 16.20.240
AS 1 6 .05.890 AS 1 6 .20.250

AS 1 6 .20.260

P E R M I T  C O N D I T I O N S A N D A S S I G N M E N T . (a) In5AAC 95.100.
a d d i t i o n  to the s t a n d a r d s  in secs. i/’O - 260 o f  th i s  c hapter, 
the d e c i d i n g  o f f i c e r  w i l l  a t t a c h  p e r m i t  c o n d i t i o n s  to a h a b i t a t  
p r o t e c t i o n  p e r m i t  if he d e t e r m i n e s  that t e r m s  a n d  c o n d i t i o n s  
a r e  n e c e s s a r y  to e n s u r e  c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  of 
this c h a p t e r ,  o r  to o t h e r w i s e  e n s u r e  m a i n t e n a n c e  a n d  p r o t e c t i o n  
o f  fish, game, or t h e i r  h a b i t a t .
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(b) P e r m i t s  may o n l y  be a s s i g n e d  u p o n  w r i t t e n  c o n s e n t  by 
the d e p a r t m e n t .

A u t h o r i t y :  AS 16.05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 16.20.060
AS 16.05.255(a)(7), (10) AS 16.20.120
AS 16.05.840 AS 16.20.240
AS 16.05.870 AS 16.20.250
AS 16.20.040 AS 16.20.260

5 AAC 95.110. R E C O N S I D E R A T I O N  O F  D E N I A L .  (a) The 
d e c i d i n g  o f f i c e r  m a y  r e c o n s i d e r  an a p p l i c a t i o n  d e n i e d  p u r s u a n t  
to 22 AAC 10 if the a p p l i c a n t  submits, to the a p p r o p r i a t e  
r e g i o n a l  office, f a c t u a l  i n f o r m a t i o n  or d a t a  w h i c h  Is new or  
a d d i t i o n a l  to that s u p p l i e d  w i t h  the o r i g i n a l  a p p l i c a t i o n .  The 
s u p p l e m e n t a r y  e v i d e n c e  m a y  be s u b m i t t e d  as an a m e n d m e n t  to the 
o r i g i n a l  a p p l i c a t i o n ,  or the a p p l i c a n t  m a y  su b m i t  a new 
a p p l i c a t i o n .

A u t h o r i t y :  AS 16.05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 16.20.060
A S  16.05.255(a)(7), (10) AS 16.20.120
AS 16.05.840 AS 16.20.240
AS 16.05.370 AS 16.20.250
..S 16.20.040 AS 16.20.260

5 AAC 95.120. A M E N D M E N T S  TO T H E  P E R MIT. (a) A p e r m i t t e e  
m a y  r e q u e s t  a m e n d m e n t  of a h a b i t a t  p r o t e c t i o n  pe r m i t  by 
s u b m i t t i n g ,  In w r i t i n g  to the d e p a r t m e n t  o f f i c e  w h e r e  the 
p e r m i t  was issued, a c o m p l e t e  s t a t e m e n t  e x p l a i n i n g  w h y  the 
a m e n d m e n t  is n e c e s s a r y ,  I n c l u d i n g  the a m e n d e d  plans, the 
location, c o m m e n c e m e n t  time, d u r a t i o n  and ty p e  of a c t i v i t y  
r e q u i r i n g  a m e n d m e n t .

(b) The d e c i d i n g  o f f i c e r  wi l l  i s s u e  an a m e n d m e n t  to the 
p e r m i t  if it is the d e p a r t m e n t’s d e t e r m i n a t i o n  that the 
p r o v i s i o n s  o f  this c h a p t e r  wi l l  be met. T h e  d e p a r t m e n t  w i l l  
r e q u i r e  a m a x i m u m  o f  3 0  d a y s  to r e v i e w  a r e q u e s t  for a m e n d m e n t  
a f t e r  r e c e i p t  of all n e c e s s a r y  I n f o r m a t i o n  in the a p p r o p r i a t e  
r e g i o n a l  office.

(c) A m e n d m e n t s  a p p r o v e d  by the d e p a r t m e n t  b e c o m e  
e f f e c t i v e  u p o n  r e c e i p t  by the p e r m i t t e e ,  or at a l a ter da t e  as 
m a y  be s p e c i f i e d  by the a m e n d m e n t .  A m e n d m e n t s  r e m a i n  v a l i d  for 
the d u r a t i o n  of the p e r m i t  or for a l e s s e r  d u r a t i o n  as m a y  be 
s p e c i f i e d  by the d e p a r t m e n t .

A u t h o r i t y : AS 1 6 .05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 1 6 .20.060
AS 16.05.255(a)(7), (10) AS 1 6 .20.120
AS 16.05.840 AS 16.20.240
AS 1 6 .05.870 AS 1 6 .20.250
AS 1 6 .20.040 AS 1 6 .20.260
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5 AAC 95.130. APPEAL ON A DENIAL OF APPLICATION. (a)
A ny p e r s o n  a g g r i e v e d  by a d e c i s i o n  on a p e r m i t  a p p l i c a t i o n ,  
a m e n d m e n t ,  o r  r e c o n s i d e r a t i o n  m a y  a p p e a l  by t a k i n g  e i t h e r  a 
C l a s s  A o r  C l a s s  B a p p e a l  p u r s u a n t  to 22 AAC 10.

(b) If an a p p e a l  is t a k e n  to the D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  o f  any d e c i s i o n  on a p e r m i t  In a c r i t i c a l  h a b i t a t  
a r e a  o r  s t a t e  game r e f u g e  e n d o r s e d  p u r s u a n t  to sec. 6 5 (a ) ( 2 ) of 
th i s  c h a p t e r ,  the a p p l i c a n t  w i l l  be n o t i f i e d ,  w i t h i n  1 0  days of 
s e r v i c e  o f  t h e  n o t i c e  of  a p p e a l ,  if the p o r t i o n  of the d e c i s i o n  
b e i n g  a p p e a l e d  is a t t r i b u t a b l e  to the d e p a r t m e n t .  If the 
p o r t i o n  a p p e a l e d  is a t t r i b u t a b l e  to the d e p a r t m e n t ,  the 
d e p a r t m e n t  w i l l  h e a r  a n d  d e c i d e  the a p p e a l  u n d e r  o t h e r w i s e  
a p p l i c a b l e  p r o c e d u r e s .  If the p o r t i o n  a p p e a l e d  is a t t r i b u t a b l e  
to b o t h  the d e p a r t m e n t  and the D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s ,  
the a p p e a l  w i l l  be h e a r d  and d e c i d e d  joi n t l y .

Authority: AS 16.05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 16.20.060
AS 16.05.255(a)(7), (10) AS 16.20.120
AS 16.05.840 AS 16.20.240
AS 16.05.870 AS 16.20.250
AS 16.20.040 AS 16.20.260

5 A A C  95.150. R E V O C A T I O N  O F  A P E R MIT. (a) The c h i e f  of 
the h a b i t a t  p r o t e c t i o n  s e c t i o n  w i l l  s e r v e  u p o n  the p e r m i t t e e  an 
a c c u s a t i o n  u n d e r  AS 4 4 . 6 2 . 3 6 0  i n i t i a t i n g  r e v o c a t i o n  p r o c e e d i n g s  
if the c h i e f  f i n d s  that:

(.1 ) the a c t i v i t y  is c a u s i n g  f i s h  o r  w i l d l i f e  h a b i t a t  
I m p a c t s  which:

(A) w e r e  not r e a s o n a b l y  f o r e s e e a b l e  at the time 
of p e r m i t  i s s u a n c e ;

(B) are s i g n i f i c a n t l y  m o r e  a d v e r s e  in ki n d  or 
d e g r e e  f r o m  t h o s e  p r o j e c t e d  at the ti m e  of p e r m i t  
i s s u a n c e ;  and

(C) a r e  u n l i k e l y  to be a l l e v i a t e d  w i t h i n  any 
a v a i l a b l e  e x c l u s i o n  p e r i o d  u n d e r  sec. 6 0 (d) of  this 
c h a p t e r ;  or

(2 ) the a p p l i c a n t  h a s  v i o l a t e d  a t e r m  o r  c o n d i t i o n  
o f  the p e r m i t ,  a n d  it Is u n l i k e l y  that the v i o l a t i o n  can or 
w i l l  be c u r e d  w i t h i n  any a v a i l a b l e  e x c l u s i o n  p e r i o d  u n d e r  sec. 
6 0 (d) o f  this c h apter.

(b) H e a r i n g s  h e l d  u n d e r  th i s  s e c t i o n  w i l l  be held w i t h i n  
3 0  d a y s  o f  s e r v i c e  of the a c c u s a t i o n ,  o r  1 5  da y s  o f  s e r v i c e  of 
the n o t i c e  of  d e f e n s e  u n d e r  AS 4 4 . 6 2 . 3 9 0 ,  w h i c h e v e r  first 
o c c u r s .  T h e  h e a r i n g  o f f i c e r  a p p o i n t e d  u n d e r  AS 4 4 . 6 2 . 3 5 0  w i l l  
p r e s i d e  at the h e a r i n g ,  r u l e  o n  the a d m i s s i o n  and e x c l u s i o n  of 
e v i d e n c e ,  a n d  a d v i s e  the a g e n c y  on m a t t e r s  o f  law. The
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c o m m i s s i o n e r  or  the d e p u t y  c o m m i s s i o n e r  w i l l  h e a r  the ca s e  for 
the d e p a r t m e n t ,  a n d  will issue f i n d i n g s  and c o n c l u s i o n s  w i t h i n  
1 0  da y s  of the c o n c l u s i o n  of the hearing.

(c) T h e  e f f e c t i v e  da t e  o f  the d e c i s i o n  is as p r o v i d e d  in 
AS 4 4 . 62.520.

(d) T h e  p e r m i t t e d  a c t i v i t y  w i l l  be a l l o w e d  to c o n t i n u e  
d u r i n g  the p e n d e n c y  o f  r e v o c a t i o n  p r o c e e d i n g s  u n l e s s  the c h i e f  
of the h a b i t a t  p r o t e c t i o n  s e c t i o n  finds that c o n t i n u a t i o n  of 
the a c t i v i t y  m a y  r e s u l t  in s u b s t a n t i a l  or i r r e p a r a b l e  h a r m  to 
I m p o r t a n t  f i s h  or g a m e  r e s o u r c e s .  Any d e t e r m i n a t i o n  of  the 
c h i e f  o f  the h a b i t a t  p r o t e c t i o n  s e c t i o n  w i l l  be s e r v e d  w i t h  the 
a c c u s a t i o n  u n d e r  (a) of t h i s  section. U p o n  s e r v i c e  of the 
f i n d i n g  u n d e r  this s u b s e c t i o n ,  the p e r m i t t e e  m u s t  i m m e d i a t e l y  
cease a n y  a c t i v i t y  for w h i c h  the h a b i t a t  p r o t e c t i o n  p e r m i t  was 
issued or r e q u i r e d .  At any ti m e  d u r i n g  the c o u r s e  of r e v o c a t i o n  
p r o c e e d i n g s ,  the p e r m i t t e e  may p e t i t i o n  the c o m m i s s i o n e r  to 
stay the c h i e f ' s  o r d e r  u n d e r  this s u b s e c t i o n .  A copy of the 
p e t i t i o n  m u s t  be se r v e d  on the chief, a n d  the c h i e f  may r e s p o n d  
in w r i t i n g  to the c o m m i s s i o n e r  and the p e r m i t t e e  w i t h i n  two 
w o r k i n g  d a y s  of r e c e i p t  of  a co p y  of the p e t i t i o n .  The 
c o m m i s s i o n e r  or the d e p u t y  c o m m i s s i o n e r  w i l l  ru l e  on the 
p e t i t i o n  w i t h i n  t h r e e  da y s  of s e r v i c e  of the p e t i t i o n  on the 
c o m m i s s i o n e r  a n d  the c h i e f  of the h a b i t a t  p r o t e c t i o n  section.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . 8 4 0  AS 1 6 . 2 0 . 2 4 0
AS 1 6 . 0 5 . 8 7 0  AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 2 0 . 0 4 0  AS 1 6 . 2 0 . 2 6 0

5 AAC 95.160. R E N E W A L  O F  PERMIT. U p o n  e x p i r a t i o n  or 
t e r m i n a t i o n  of a p e r m i t  i s s u e d  u n d e r  this ch a p t e r ,  a n e w  pe r m i t  
may be o b t a i n e d  o n l y  if a n e w  c o m p l e t e d  a p p l i c a t i o n  is filed 
p u r s u a n t  0 0  3 ec. 90 o f  this ch a p t e r .  A p e r m i t  may be r e n e w e d  
for the same o p e r a t i o n  if the p e r m i t t e e  r e q u e s t s  r e n e w a l  b e f o r e  
the e x p i r a t i o n  of the permit.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . 8 4 0  AS 1 6 . 2 0 . 2 4 0
AS 1 6 . 0 5 . 8 7 0  AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 2 0 . 0 4 0  AS 1 6 . 2 0 . 2 6 0

A R T I C L E  3. S T A N D A R D S  OF G E N E R A L  A P P L I C A T I O N  T O  F I S H  H A BITAT.

5 AAC 9 5 . 170. A P P L I C A T I O N  OF S T A N D A R D S ,  (a) U n l e s s  
s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e ,  the s t a n d a r d s  in secs. 1 8 0  - 
2 6 0  of th i s  c h a p t e r  a p p l y  o n l y  to r i v ers, lakes a n d  s t r e a m s  
f r e q u e n t e d  by fish.
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(b) U n l e s s  I n d i c a t e d  that It a p p l i e s  o n l y  to p e r m i t t e e s ,  
e a c h  s t a n d a r d  in secs. 2 0 0  - 2 6 0  o f  this c h a p t e r  a p p l i e s  to all 
p e r s o n s  r e g a r d l e s s  o f  w h e t h e r  a p e r m i t  is n e c e s s a r y  to e n g a g e  
in the activ i t y .

(c) U n t i l  the p e r m i t  e x p i r e s ,  the s t a n d a r d s  in secs.
1 8 0  - 2 6 0  of  this c h a p t e r  do not a p p l y  to a n y  p e r m i t t e e  who 
o b t a i n e d ,  p r i o r  to the e f f e c t i v e  d a t e  of  these r e g u l a t i o n s ,  a 
p e r m i t  from the d e p a r t m e n t  to c o n d u c t  a c t i v i t i e s  in a river, 
lake or s t r e a m  f r e q u e n t e d  by fish.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  
AS 16.05.8'tO 
AS 1 6 . 0 5 . 8 7 0

5 AAC 95.180. A D H E R E N C E  T O  S T A N D A R D S .  (a) Each 
a p p l i c a n t  or p e r m i t t e e  mu s t  p l a n  for, m a i n t a i n  a n d  c o m p l y  wi t h  
the s t a n d a r d s  o f  secs. 1 9 0  - 2 6 0  of  th i s  chapter.

(b) The d e p a r t m e n t  r e s e r v e s  the r i g h t  to r e q u i r e  the 
p e r m i t t e e  to c o r r e c t  c o n d i t i o n s  o r  r e m o v e  and r e p l a c e  a>y 
i n s t a l l a t i o n  c o n s t r u c t e d  u n d e r  p e r m i t  by the p e r m i t t e e  and 
w h i c h  is not in a c c o r d a n c e  w i t h  p r o v i s i o n s  of the p e r m i t  or of 
this chapter.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  
AS 16.05.8*10 
AS 1 6 . 0 5 . 8 7 0

5 AAC 95.190. S T A N D A R D S  F O R  F R E E  P A S S A G E  A N D  P R O T E C T I O N  
OF FISH, (a) Fr e e  p a s s a g e  a n d  m o v e m e n t  of fish mu s t  be a s s u r e d  
b o t h  u p s t r e a m  a n d  d o w n s t r e a m  o f  the p e r m i t t e d  a c t i v i t y  or 
c o n s t r u c t i o n  as m a y  be p r o v i d e d  t h r o u g h  c o n d i t i o n s  o f  the 
p e r m i t .

(b) S c h e d u l i n g  of  instreain a c t i v i t i e s  wi l l  be d e t e r m i n e d  
by the d e p a r t m e n t  on a s i t e - s p e c i f i c  b a s i s  so as to a v o i d  or 
m i n i m i z e  a d v e r s e  d i s t u r b a n c e s  to fish d u r i n g  m i g r a t i o n ,  
s pawning, I n c u b a t i o n ,  r e a r i n g  o r  o v e r w i n t e r i n g .

(c) B l a s t i n g  is p r o h i b i t e d  w i t h i n  o n e - e i g h t h  m i l e  o f  (he
edge of the w a t e r  in any riv e r ,  lake or s t r e a m  u n l e s s  a l e s s e r
d i s t a n c e  is s p e c i f i e d  by the d e p a r t m e n t  on the permit.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) 
AS 1 6 . 2 0 . 8 4 0  
AS 1 6 . 2 0 . 8 7 0  - 8 9 0
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5 AAC 95.200. C U L V E R T  I N S T A L L A T I O N  S T A N D A R D S .  (a) E a c h  
c u l v e r t  p l a c e d  in a r i v e r  or  s t r e a m  f r e q u e n t e d  by fi s h  m u s t  be 
i n s t a l l e d  so that at least o n e - f i f t h  of the d i a m e t e r  of  e a c h  
r o u n d  c u l v e r t  and at least 6 in c h e s  of e a c h  e l l i p t i c a l  or a r c h  
type c u l vert is set b e l o w  the lowest e l e v a t i o n  o f  the n a t u r a l  
r i v e r  or  s t r e a m  b o t t o m  at the p l a c e  of i n s t a l l a t i o n  for the 
full l e n g t h  of the c u lvert;

(1 ) this d o e s  not a p p l y  to b o t t o m l e s s  a r c h  type
c ulve r t s ;

^2 ) a v a r i a n c e  m a y  be g r a n t e d  by the d e p a r t m e n t  to 
a v o i d  s o l i i  r o c k  e x c a v a t i o n .

(b) C u l vert d i m e n s i o n s  n e c e s s a r y  to pa s s  fi s h  u p s t r e a m  
are d e p e n d e n t  u p o n  the v e l o c i t y  of the w a t e r  w i t h i n  the c u l v e r t  
w h e n  the fish are p r e s e n t ,  the time of y e a r  at w h i c h  t h e s e  
v e l o c i t i e s  occur, the l e n g t h  of the c u l v e r t  w h i c h  m u s t  be 
n e g o t i a t e d  by the fish, the s p e c i e s  of  fish p r e s e n t  and t h e i r  
u p s t r e a m  s w i m m i n g  c a p a b i l i t i e s ,  and the size a n d / o r  age c l ass 
of the f i s h  r e q u i r i n g  p a s s a g e .  The t a b l e  in (1) of  this 
s e c t i o n  r e p r e s e n t s  the m a x i m u m  w a t e r  v e l o c i t i e s  t h r o u g h  
d i f f e r e n t  c u l v e r t  l e n g t h s  w h i c h  can be s u c c e s s f u l l y  n e g o t i a t e d  
by  s e v e r a l  A l a s k a  fish species.:
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(1)

MAXIMUM ALLOWABLE CULVERT VELOCITIES IN FEET/SECOND

Length of 
culvert in 
feet

Group I
Upstream r.nigrant 
salmon fry* and 
flngerlings when 
upstream 
migration takes 
place at mean 
annual flood

Group II 
Adult spring 
spawning slow 
swimmers: 
grayling 
longnose suckers

Group III 
Adult moderate 
swimmers: 
pink salmon 
chum salmon

Group IV 
Adult high 
performance 
swimmers: 
king salmon 
coho salmon 
sockeye salmon 
steelhead

Group V  
Juvenile 
slow swinners 
and other
adult slow swimmers: 
grayling, longnose 
suckers, broad 
whitefish, burbot, 
sheefish, humpback 
whitefish, Northern 
pike, Dolly Varden/ 
Arctic Char, upstream 
migrant salmon 
fry and fingerlings 
when migration not at 
mean annual flood

30 1.0 3.7
40 1.0 3.1
50 1.0 2.6
60 0.9 2.3
70 0.8 2.1
80 0.8 1.9
90 0.7 1.7
100 0.7 1.6
150 0.5 1.5
200 0.5 1.5

>200 0.5 1.5

6.8 9.9 2.0
5.8 8.5 1.8
5.0 7.5 1.7
4.6 6.6 1.6
4.2 6.0 1.4
3.9 5.5 1.3
3.7 5.1 1.2
3.4 4.8 1.2
2.8 3.7 1.2
2.4 3.1 1.2
2.4 3.0 1.2

- 1 5 -



(2) c u l v e r ^  v e l o c i t i e s  f o r  G r o u p s  I - I V  a r e  b a s e d  o n  
m e a n  a n n u a l  f l o o d  (Q=2.33); G r o u p  V  is b a s e d  on m e a n  s u m m e r  

flow;

(3) it is the r e s p o n s i b i l i t y  of the p e r m i t  applicant, 
to d e s i g n  a c u l v e r t  to a c c o m m o d a t e  u p s t r e a m  m o v e m e n t  o f  the 
s l o w e s t  s w i m m i n g  f i s h  s p e c i e s  or a g e  c l a s s  u s i n g  the system; 
p r o p o s e d  d i m e n s i o n s  m u s t  be s u b m i t t e d  to the d e p a r t m e n t  for 
a p p r o v a l ;

(4) a l t e r n a t i v e  d r a i n a g e  s t r u c t u r e s ,  o t h e r  t h a n  
c u l v e r t s ,  m u s t  be  i n s t a l l e d  if the r e q u i r e m e n t s  of th i s  
s u b s e c t i o n  c a n n o t  be met; a w a i v e r  m a y  be g r a n t e d  u n d e r  
u n u s u a l ,  s i t e - s p e c i f i c  c o n d i t i o n s ;

(5) the f o l l o w i n g  r e f e r e n c e s  can be u s e d  to c o m p u t e  
c u l v e r t  d i a m e t e r  w h e n  g i v e n  t h e  k n o w n  fi s h  p a s s a g e  c r i t e r i a  
f r o m  Cl) o f  th i s  s ection, a n d  the s t r e a m  d i s c h a r g e  d a t a  for a 
m e a n  a n n u a l  flood; t h e s e  r e f e r e n c e s  are a v a i l a b l e  f o r  i n s p e c t i o n  
at s t a t e  o r  f e d e r a l  l i b r a r i e s  in J u n s a u ,  A n c h o r a g e ,  or 
F a i r b a n k s ,  or at d e p a r t m e n t  r e g i o n a l  or a r e a  off i c e s :

(A) Ev a n s ,  W.A. a n d  F.B. J o h n s t o n .  F i s h  M i g r a t i o n  
a n d  F i s h  P a s s a g e  - A P r a c t i c a l  G u i d e  to S o l v i n g  F i s h  P a s s a g e  
Problems'  ̂ 1980. U.S. D e p a r t m e n t  of A g r i c u l t u r e ,  F o r e s t  
S e r v i c e ,  R e g i o n  5, 6 3  pp-

(B) H y d r a u l i c s  M a n u a l . S t a t e  o f  A l a s k a  
D e p a r t m e n t  of H i g h w a y s  ( A l a s k a  D e p a r t m e n t  of T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s ) ,  Box 1*167, J u n e a u ,  A l a s k a  99801.

(C) L a u man, J.E. S a l m o n l d  P a s s a g e  at S t r e a m -  
R o a d  C r o s s i n g s ;  A R e p o r t  W i t h  D e p a r t m e n t  S t a n d a r d s
f o r  P a s s a g e  of S a l m o n l d s . 1970. D e p a r t m e n t  o f  F i s h  and
W i l d l i f e ,  E n v i r o n m e n t a l  M a n a g e m e n t  S e c t i o n ,  P o r t l a n d ,
O r e g o n .  7 8  pp.

(D) M c P h e e ,  C. a n d  F. Watts. S w i m m i n g  P e r f o r m a n c e
of  A r c t i c  G r a y l i n g  in H i g h w a y  C u l v e r t s . 1976. U T S . F . W . S .  *11 pp

O  ') R o a d w a y  D r a i n a g e  G u i d e  for I n s t a l l i n g  C u l v e r t s  
to A c c o m m o d a t e  F i s h . 1979. E n g i n e e r i n g  a n d  A v i a t i o n
M a n a g e m e n t  D i v i s i o n ,  A l a s k a  R e g i o n ,  U.S. F o r e s t  S e r v i c e ,
Depart:, nt of A g r i c u l t u r e ,  A l a s k a  Region, R e p o r t  No. *12,
120 pp.

(c) E a c h  c u l v e r t  m u s t  be p l a c e d  in and a l i g n e d  w i t h  the 
n a t u r a l  s t r e a m  channel.

(d) All b a n k  cuts, slopes, f ills and e x p o s e d  e a r t h  w o r k  
a t t r i b u t a b l e  to c u l v e r t  i n s t a l l a t i o n  in s t r e a m s ,  r i v e r s  or 
la kes m u s t  be s t a b i l i z e d  to p r e v e n t  e r o s i o n  d u r i n g  a n d  a f t e r  
the p r o j e c t .
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(e) If a c u l v e r t  is p r o p o s e d  for i n s t a l l a t i o n  at a site 
wh i c h ,  in t h e  d e t e r m i n a t i o n  o f  the d e p a r t m e n t ,  is u s e d  for fi s h  
s p a w n i n g  or has s i g n i f i c a n t  u s e  f o r  r e a r i n g ,  the d e p a r t m e n t  
w i l l  not a p p r o v e  the c u l v e r t  i n s t a l l a t i o n  plan. Ins t e a d ,  the 
d e p a r t m e n t  w i l l  r e q u i r e  that a n  a l t e r n a t i v e  s i t e  be p r o p o s e d  
a n d  a p p r o v e d ,  c r  that a b r i d g e  be i n s t a l l e d  at t h e  p r o p o s e d  
c r o s s i n g .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 16.05.251(a)(7), (12)
AS 1 6 . 0 5 . 8 4 0  
AS  1 6 . 0 5 . 8 7 0  - 890

5 AAC 95.210. D I V E R S I O N  C H A N N E L  S T A N D A R D S .  N o t h w i t h s t a n d i n g  
sec. 2 3 0 (b) of t h i s  c h a p t e r ,  t e m p o r a r y  d i v e r s i o n  c h a n n e l s  in 
a l l  f i s h  s treams, if a p p r o v e d  by the d e p a r t m e n t  on the p e r mit, 
m u s t  be c o n s t r u c t e d  a n d  c o n t r o l l e d  in the f o l l o w i n g  m a n n e r :

(.1 ) the w i d t h  a n d  d e p t h  of the t e m p o r a r y  d i v e r s i o n  
c h a n n e l  m u s t  e q u a l  or e x c e e d  7 5  p e r c e n t  o f  t h e  w i d t h  a n d  the 
de p t h ,  r e s p e c t i v e l y ,  o f  the d i v e r t e d  s t r e a m  at m e a n  a n n u a l  
f l o o d  at the d i v e r s i o n  site, u n l e s s  a l e s s e r  w i d t h  is s p e c i f i e d  
by the d e p a r t m e n t  o n  che p e r m i t  for a c t i v i t i e s  u n d e r t a k e n  
d u r i n g  p e r i o d s  o f  l o w e r  flow;

(2 ) d u r i n g  e x c a v a t i o n  o r  c o n s t r u c t i o n ,  the t e m p o r a r y  
d i v e r s i o n  c h a n n e l  m u s t  be i s o l a t e d  f r o m  w a t e r  o f  the s t r e a m  to 
be d i v e r t e d  by n a t u r a l  p l u g s  left in p l a c e  at t h e  u p s t r e a m  and 
d o w n s t r e a m  ends o f  the d i v e r s i o n  c h a n n e l ;

(.3 ) the b e d  a n d  b a n k s  o f  the d i v e r s i o n  c h a n n e l  mu s t  
be c o n s t r u c t e d  of  m a t e r i a l  th a t  w i l l  not s i g n i f i c a n t l y  e r o d e  at 
e x p e c t e d  flows;

(4) d i v e r s i o n  of w a t e r  flow i n t o  the t e m p o r a r y  
d i v e r s i o n  c h a n n e l  m u s t  be c o n d u c t e d  by f i r s t  r e m o v i n g  the 
d o w n s t r e a m  plug, t h e n  r e m o v i n g  the u p s t r e a m  p l u g ,  t h e n  c l o s i n g  
the u p s t r e a m  e n d  e n d  t h e n  the d o w n s t r e a m  end, r e s p e c t i v e l y ,  of 
the n a t u r a l  c h a n n e l  of the d i v e r t e d  s t r eam;

(5 ) r e d i v e r s l o n  o f  f l o w  into the n a t u r a l  s t r e a m  m u s t  
be c o n d u c t e d  by r e m o v i n g  t h e  d o w n s t r e a m  p l u g  f r o m  the n a t u r a l  
c h a n n e l  a n d  t h e n  t h e  u p s t r e a m  p l u g ,  t h e n  c l o s i n g  the u p s t r e a m  
en d  a n d  t h e n  the d o w n s t r e a m  end, r e s p e c t i v e l y ,  o f  t h e  d i v e r s i o n  
c h a n n e l ;

(6 ) a f t e r  use, the d i v e r s i o n  c h a n n e l  a n d  the n a t u r a l  
s t r e a m  m u s t  be s t a b i l i z e d  a n d  r e h a b i l i t a t e d  as m a y  be s p e c i f i e d  
by  p e r m i t  c o n d i t i o n s .

A u t h o r i t y :  A S  1 6 . 0 5 . 0 2 0 ( 2 )

AS 16.05.251(a)(7), (12)
AS 1 6 . 0 5 . 8 4 0  
A S  1 6 . 0 5 . 8 7 0 - 8 9 0
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5 AAC 95.220. STREAM, R I V E R  A N D  L A K E  B A N K  S T A B I L I Z A T I O N  
S T A N D A R D S .  (a) No p e r s o n  m a y  c o n d u c t  a c t i v i t i e s  w h i c h  a f f e c t ,  
or m a y  a f f ect, t h e  b a n k s  of str e a m s ,  r i v e r s  a n d  l a k e s  u n l e s s :

(1 ) t h e  r e q u i r e m e n t s  o f  th i s  s e c t i o n  are met; a n d

(2 ) the p e r s o n ,  if a p e r m i t t e e ,  is in c o m p l i a n c e  
w i t h  t e r m s  s p e c i f i e d  on t h e  p e r m i t  w h i c h  the d e p a r t m e n t  
c o n s i d e r s  n e c e s s a r y  to m i n i m i z e  e r o s i o n  a n d  o t h e r  r e s u l t s  
a d v e r s e  to fish, g a m e  a n d  t h e i r  h a b i t a t .

(b) S n o w  ra m p s ,  s n o w  b r i d g e s  or a p p r o v e d  c r i b b i n g  m u s t  be 
u s e d  to p r o v i d e  a c c e s s  a c r o s s  f r o z e n  r i v e r s ,  l a k e s  a n d  s t r e a m s  
so as to p r e c l u d e  cut t i n g ,  e r o d i n g  or  d e g r a d i n g  o f  t h e i r  banks;

(1 ) s n o w  r a m p s  a n d  s n o w  b r i d g e s  m u s t  be c o m p o s e d  
o n l y  of sn o w  or ice and m u s t  be s u b s t a n t i a l l y  free of  di r t  a n d  
debris;

(2 ) s n o w  b r i d g e s  m u s t  be r e m o v e d  o r  b r e a c h e d , a n d  
c r i b b i n g  m u s t  be r e m o v e d  i m m e d i a t e l y  a f t e r  f i n a l  u s e  u n l e s s  
o t h e r w i s e  s p e c i f i e d  on the p e r m i t .

Cc) R e m o v a l  of  n a t u r a l  s n o w  c o v e r  f r o m  a r i v e  a’ or s t r e a m  
la o n l y  p r o h i b i t e d  w h e r e  the w a t e r b o d y  h o l d s  o v e r w i n t e r i n g  
p o p u l a t i o n s  o f  fish, as d e t e r m i n e d  by t h e  d e p a r t m e n t ,  in the 
v i c i n i t y  of the p e r m i t t e d  a c t i v i t y .

C.d) On l y  rocks, c r i b b i n g  or  m a t e r i a l  a p p r o v e d  by the 
d e p a r t m e n t  on  the p e r m i t  m a y  be u s e d  for s t r e a m  b a n k  s t a b i l i z a t i o n .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)
AS 1 6 . 0 5 . 8 4 0  
AS 1 6 . 0 5 . 8 7 0  - 890

5 AAC 95.230. STREAM, R I V E R  A N D  L A K E  B E D  S T A B I L I Z A T I O N  
S T A N D A R D S ,  (a) No p e r s o n  m a y  c o n d u c t  a c t i v i t i e s  in the b e d  of 
a stream, r i v e r  or lake unless:

(1 ) the r e q u i r e m e n t s  of t h i s  s e c t i o n  are met; and

(?) the p e r s o n ,  if a p e r m i t t e e ,  Is in c o m p l i a n c e  
w i t h  t e rms s p e c i f i e d  on the p e r m i t  w h i c h  the d e p a r t m e n t  
c o n s i d e r s  n e c e s s a r y  for free p a s s a g e  and p r o t e c t i o n  of f i s h  
d u r i n g  spawn i n g ,  i n c u b a t i o n ,  r e a r i n g ,  m i g r a t i o n  a n d  o v e r w i n t e r i n g .

(b) N:> p e r s o n  may c h a n n e l i z e  a n  a n a d r o m o u s  f i s h  stream.

(.c). No p e r s o n  m a y  e x c a v a t e  g r a v e l  f r o m  any p o r t i o n  o f  an 
a n a d r o m o u s  f i s h  s t r e a m  w h i c h  is u s e d  for s p a w n i n g ,  or has 
s i g n i f i c a n t  use f o r  rearing.

(d) No p e r s o n  may c o n d u c t  a c t i v i t i e s  w h i c h  c a n  act to
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c r e a t e  p o t e n t i a l  fi s h  e n t r a p m e n t  b a s i n s  w i t h i n  a n y  p o r t i o n  o f  
the f l o o d p l a i n  w h i c h  Is c o v e r e d  by a m e a n  a n n u a l  flood.

(e) B e f o r e  c o m p l e t i o n  of o p e r a t i o n s ,  or  b e f o r e  a ti m e  
s p e c i f i e d  by the d e p a r t m e n t  on t h e  p e r m i t  e a c h  b e r m  c r e a t e d  in 
an a n a d r o m o u s  fish s t r e a m  mu s t  be c o n t o u r e d  to- the n a t u r a l  
s l ope as it e x i s t e d  p r i o r  to the c r e a t i o n  of the berm.

(f) All t e m p o r a r y  b r i d g e s ,  c u l v e r t s  a n d  o t h e r  d r a i n a g e  
s t r u c t u r e s  m u s t  be r e m o v e d  u p o n  c o m p l e t i o n  of the p r o j e c t ,  or 
b e f o r e  a time s p e c i f i e d  o n  the permit.

(g) D u r i n g  a n y  d r a i n a g e  s t r u c t u r e  r e m o v a l ,  b r i d g e  p i l i n g s  
in s t r e a m s  f r e q u e n t e d  by f i s h  mu s t  be e x t r a c t e d  or cut o f f  
level w i t h  o r  b e l o w  the s t r e a m  bottom. W h e n  a c u l v e r t  is 
r e m o v e d ,  the c h a n n e l  m u s t  be r e s t o r e d  to its f o r m e r  c o n f i g u r a t i o n .

(h) No m a t e r i a l  of a n y  type, i n c l u d i n g  e x c a v a t e d  
m a t e r i a l ,  m a y  be p l a c e d ,  s t o c k p i l e d ,  d i s c a r d e d  or o t h e r w i s e  
d i s p o s e d  of  in any a n a d r o m o u s  fi s h  stream, u n l e s s  a u t h o r i z e d  by 
the d e p a r t m e n t  on the permit.

(i) M i n i n g  t a i l i n g s  in a n a d r o m o u s  fi s h  s t r e a m s  mu s t  be 
p e r i o d i c a l l y  g r a d e d  to c o n f o r m  to the n a t u r a l  te r r a i n .  A 
s c h e d u l e  f o r  g r a d i n g  m a y  be e s t a b l i s h e d  by the d e p a r t m e n t  on 
the permit.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)
AS 1 6 . 0 5 . 8 4 0  
AS 1 6 . 0 5 . 8 7 0  - 890

5 AAC 95,240, W A T E R  Q U A L I T Y  S T A N D A R D S .  N o t h i n g  in this 
c h a p t e r  a n d  no c o n d i t i o n  to a p e r m i t  i s s u e d  u n d e r  this c h a p t e r  
r e l i e v e  a p e r s o n  f r o m  c o m p l y i n g  w i t h  the w a t e r  q u a l i t y  
s t a n d a r d s  o f  the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  as 
set f o r t h  in 18 AAC 7 0 . 0 1 0  - 110. A d d i t i o n a l l y ,  the f o l l o w i n g  
p r o v i s i o n s  a r e  e f f e c t i v e :

( 1 ) no p e r s o n  m a y  fuel in e x c e s s  of  1 0  g a l l o n s ,  a. 
ty p e  of w h e e l e d  o r  t r a c k e d  e q u i p m e n t ,  or s t o r e  any h a z a r d o u s  
c h e m i c a l s  or p e t r o l e u m  p r o d u c t s  in any a n a d r o m o u s  fi s h  stream;

(2 ) no i t e m  t r e a t e d  w i t h  w o o d  p r e s e r v a t i v e  that 
will, in the d e t e r m i n a t i o n  of  the d e p a r t m e n t ,  r e s u l t  in a c u t e  
or c h r o n i c  t o x i c i t y  to fish may be p l a c e d  u p s t r e a m  f r o m  the 
limit o f  salt w a t e r  i n t r u s i o n  in any f r e s h w a t e r  stream, r i v e r  
or lake;

( 3 ) no s t o r m  d r a i n  or d r a i n a g e  d i t c h  m a y  d i s c h a r g e  
into the f l o w  of any a n a d r o m o u s  f i s h  s t r e a m  u n l e s s  a u t h o r i z e d  
by the d e p a r t m e n t  o n  the p e r mit.

A u t h o r i t y :  AS  1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)
AS 1 6 . 0 5 . 8 7 0  - 890
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5 AAC 95.250. W A T E R  R E M O V A L  S T A NDARDS. E a c h  w a t e r  i n t a k e  
e q u i p m e n t  s t r u c t u r e  must be c e n t e r e d  and e n c l o s e d  in a s c r e e n e d  
box, w h i c h  mu s t  be c o n s t r u c t e d  to p r e v e n t  f i s h  e n t r a p m e n t ,  
e n t r a i n m e n t  or injury. S c r e e n  m e s h  may not e x c e e d  o n e - f o u r t h  
inch.

Au t hority: AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) 
AS 1 6 . 0 5 . 8 7 0  - 890

5 AAC 95.260. S H O R E L I N E  S T A NDARDS. (a) T h e  q u a l i t y  of 
a q u a t i c  h a b i t a t  n e c e s s a r y  for the spawn i n g ,  r e a r i n g  and m i g r a­
tion o f  a n a d r o m o u s  fish is d e p e n d e n t  u p o n  the c h a r a c t e r  and 
q u a l i t y  of the r i p a r i a n  lands. The d i s t a n c e  f r o m  the shore 
w h e r e i n  a r i p a r i a n  d i s r u p t i o n  m a y  af f e c t  the q u a l i t y  of  a q u a t i c  
h a b i t a t  is d e p e n d e n t  on the slope of the shore land, the 
e r o s i o n  a n d  p e r c o l a t i o n  p o t e n t i a l  of r i p a r i a n  soils, the type 
a n d  a m o u n t  of r i p a r i a n  v e g e t a t i o n  and the type of a c t i v i t y  
c a u s i n g  the d i s r u p t i o n .  A h a b i t a t  p r o t e c t i o n  p e r m i t  is 
r e q u i r e d  for any land c l e a r i n g  or f i l l i n g  w i t h  e a r t h e n  
m a t e r i a l s  w i t h i n  the s p e c i f i e d  d i s t a n c e  of the m e a n  h i g h  w a t e r  
line for the a n a d r o m o u s  fi s h  s t r e a m s  li s t e d  in (b) of  this 
section, a n d  w i t h i n  5 0  feet of the m e a n  h i g h  w a t e r  line for 
a n a d r o m o u s  fish streams not l i s t e d  in (b) of this s e ction. T h e  
d e p a r t m e n t  will r e q u i r e  or a p p r o v e  p l ans and s p e c i f i c a t i o n s  
d e s i g n e d  to m a i n t a i n  c o n d i t i o n s  a d j a c e n t  to a n a d r o m o u s  fish 
s t r e a m s  so that w a t e r  q u a l i t y  and s p a w n i n g  h a b i t a t  is not 
d e g r a d e d ,  c a n j p y  c o v e r  e x i s t s  to p r e v e n t  a l t e r a t i o n  o f  the 
t h e r m a l  r e g i m e  in the a n a d r o m o u s  fish stream, and h y d r o l o g i c a l  
c h a r a c t e r i s t i c s  can p r o v i d e  for t h e  s p a w ning, r e a r x n g  and 
m i g r a t i o n  of a n a d r o m o u s  fish. The a p p l i c a n t ' s  p l ans and 
s p e c i f i c a t i o n s  will be s u f f i c i e n t  if the a b o v e  c o n d i t i o n s  are
me t  by at least one of the f o l l owing:

(1 ) r e v e g e t a t i o n  of  d i s t u r b e d  areas;

(2 ) use of m e t h o d s  to c o n t a i n  s e d i m e n t s  a n d  o t h e r
p o t e n t i a l  w a t e r b o r n e  p o l l u t a n t s ;

(3) use of  e r o s i o n  c o n t r o l  m e t h o d s ;  or

(4) r e t e n t i o n  of n a t u r a l  v e g e t a t i o n  b e t w e e n  the
p r o j e c t  site and the a n a d r o m o u s  f i s h  stream.

(b) Land c l e a r i n g  or fills i n v o l v i n g  e a r t h e n  m a t e r i a l s  
m a y  ta k e  p l a c e  only as p r o v i d e d  in (a) o f  this s e c t i o n  w i t h i n
the f o l l o w i n g  d i s t a n c e s  o f  the a n a d r o m o u s  fish s t r e a m s  set
f o r t h :

(1) i.n the N o r t h e r n  Region:

(A' Y u k o n  R i v e r  - z e r o  feet;

(B) K u s k o k w i m  R i v e r  a n d  all g l a c i a l  fed 
t r i b u t a r i e s  - z e r o  feet;

- 2 0 -



(C) T a n a n a  R i v e r  and all g l a c i a l  fed t r i b u t a r i e s  
e x c e p t  the l o w e r  two m i l e s  of  the D e l t a  R i v e r  - z e r o  feet;

(D) C h e n a  R i v e r  d o w n s t r e a m  fr o m  its c o n f l u e n c e  
w i t h  the L i t t l e  C h e n a  R i v e r  - z e r o  feet;

(2) in the S o u t h  C e n t r a l  Region:

(A) L i t t l e  C a m p b e l l  C r e e k  - 25 feet - (Sec. 
6,T12N, R3W, S.M.);

(B) E a g l e  R i v e r  - 25 feet - (Sec. 1, T l^N, R3W,
S . M . );

(C) M a t a n u s k a  R i v e r  - 25 feet - (Sec. 10, T l 6 N, 
RIF, S . M . );

(D) S u s i t n a  R i v e r  - 25 feet - (Sec. 29, Tl^N, 
R7W, S . M . );

(E) K n i k  R i v e r  - 25 feet - (Sec. 10, T 1 6N, R1E,
S . M . );

(F) S k w e n t a  R i v e r  - 25 feet - (Sec. 20, T 2 2N, 
R10W, S . M . );

(G) C o p p e r  R i v e r  -25 feet - (T17S, R2E, CRM);

(H) Y e n t n a  R i v e r  - 25 feet - (Sec 13, T17N,
R7W, S . M . );

(I) K a h i l t n a  R i v e r  - 25 feet - (Sec. 5, T20N, 
R 8 W, S . M . );

(J) B e l u g a  R i v e r  - 25 feet - (Sec. 17, T13N, 
R9W, S . M . );

(3) in the S o u t h e a s t e r n  Region:

(A) C a r a l l a n a  C r e e k  - 25 feet, Sec. 23, T75S,
R90E, CRM;

(B) S a x m a n  C r e e k  - 25 feet, Sec. *1, T76S, R91E,
CRM;

(C) L e m o n  C r e e k  - zero feet for the l o w e r  1H. 
mi l e s ,  t h e n  25 feet, Sec. 3 J<, T^OS, R 6 6 E, CRM;

(D) G r a n i t e  C r e e k  ( Halibut Pt.) - 25 feet, Sec. 
16, T55S, R63E, CRH.

(c) E a c h  r i p a r i a n  v e g e t a t i o n  s t a b i l i z a t i o n  net in use 
m u s t  be c o n s t r u c t e d  w h o l l y  o f  b l o d e g r a d e a b l e  m a t e r i a l ,  e x c e p t  
that non - b i o d e g r a d a b l e  n e t s  m a y  be used if a u t h o r i z e d  by t h e
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d e p a r t m e n t  on the permit. E a c h  n o n - b i o d e g r a d e a b l e  net us e d  
m u s t  be r e m o v e d  a f t e r  use.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) 
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) 
AS 1 6 . 0 5 . 8 7 0  - 890

A R T I C L E  4. G E N E R A L  P R O V I S I O N S .

5 AAC 95.900. M I T I G A T I O N  OF  DAM A G E S .  (a) E a c h  p e r m i t t e e  
is o b l i g a t e d  to m i t i g a t e  the a d v e r s e  e f f e c t s  u p o n  fish, g a m e  or 
t h e i r  h a b i t a t  c r e a t e d  by the p e r m i t t e e’s o p e r a t i o n ,  a n d  w h i c h  
w e r e  a d i r e c t  r e s u l t  o f  the p e r m i t t e e ' s  f a i l u r e  to:

(1 ) c o m p l y  w i t h  p e r m i t  t e rms a n d  the p r o v i s i o n s  o f
this ch a p t e r ;  or

(2 ) c o r r e c t  c o n d i t i o n s  or c h a n g e  m e t h o d s  f o r e s e e a b l y  
d e t r i m e n t a l  to fish, g a m e  or t h e i r  h a bitat.

(b) T h e  o b l i g a t i o n  to m i t i g a t e  in (a) o f  t h i s  s e c t i o n  
do e s  not a p p l y  to u n a v o i d a b l e  a d v e r s e  e f f e c t s  u p o n  fish, g a m e  
or t h e i r  h a b i t a t  a r i s i n g  f r o m  an o v e r w h e l m i n g  f o r c e  of n a t u r e  
w i t h  c o n s e q u e n c e s  not p r e v e n t a b l e  by any due a n d  r e a s o n a b l e  
p r e c a u t i o n s .

(c) T h e  c o m m i s s i o n e r  w i l l  s p e c i f y  on the p e r m i t ,  or by
l e t t e r  to the p e r m i t t e e ,  the p r o v i s i o n s  f o r  m i t i g a t i n g  d a m a g e
to fish, g a m e  o r  h a b i t a t ,  o r  he w i l l  a p p r o v e  m i t i g a t i o n  
p r o v i s i o n s  p r o p o s e d  by the p e r m i t t e e .

(d) N o t w i t h s t a n d i n g  the e x p i r a t i o n ,  r e v o c a t i o n  or 
s u s p e n s i o n  of a p e r m i t ,  ea c h  p e r m i t t e e  is r e s p o n s i b l e  for his 
o b l i g a t i o n s  a r i s i n g  u n d e r  the t e r m s  and c o n d i t i o n s  o f  the 
p e r m i t ,  or  u n d e r  the p r o v i s i o n s  o f  this c h a p t e r .

A u t h o r i t y :  AS 16 . 05 . 020 ( 2 )  AS 16 .20 .050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)  AS 16.20 .060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10)  AS 16.20 .120
AS 16 .05 .840  AS 1 6 . 2'.i.240
AS 16 .05 .870  AS 16.2 ' . .250
AS 16.20 .040 AS 1 6 . 2C .260

5 AAC 95.910. W A I V E R  OF  S T A N D A R D S .  T h e  d e p a r t m e n t  may 
w a i v e  or  a l t e r  any of  the r e q u i r e m e n t s  of  secs. 1 9 0 - 2 6 0  of  this 
c h a p t e r  for s i t e - s p e c i f i c  I n s t a n c e s  if t h e r e  is s u b s t a n t i a l  
e v i d e n c e  that:

(1 ) it is not s o u n d  e n g i n e e r i n g  p r a c t i c e  to c o m p l y  
w i t h  the s t a n d a r d ,  a n d  any e n v i r o n m e n t a l  p r o b l e m s  that w o u l d  be 
c a u s e d  by ohe a c t i v i t y  are o u t w e i g h e d  by t h e  p u b l i c  b e n e f i t  
that w i l l  be d e r i v e d  f r o m  w a i v e r  of the s t a n d a r d ;

(2 ) g r a n t i n g  the w a i v e r  or a l t e r a t i o n  w i l l  not

- 2 2 -



a d v e r s e l y  a f f e c t  f i s h  m i g r a t i o n ,  spawn i n g ,  i n c u b a t i o n ,  re a r i n g ,  
o v e r w i n t e r i n g  or s u r v i v a l  in the a f f e c t e d  system; o r

(3 ) s t a n d a r d s  p r o v i d e d  by r e g u l a t i o n  are not 
a p p r o p r i a t e  due to u n i q u e  i n d i v i d u a l  s t r e a m  or l a n d  features.

Aut h o r i t y :  AS 16.05.020 AS 16.20 .050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12 )  AS 16 .20 , 060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10)  A3 16.20 .120
AS 16 .05 .840 AS  16.20 .240
AS 16.05.870 AS 16 .20.250
AS 16.20 .040  AS 16 .20.260

5 AAC 95.920. N O T I F I C A T I O N .  (a) W h e n  a n o t i f i c a t i o n  Is 
g i v e n  to a p e r m i t t e e  o t h e r  t h a n  in w r i t i n g ,  it w i l l  be p r o m p t l y  
c o n f i r m e d  in w r i t i n g  by  the d e p a r t m e n t .

(b) W h e n  m a i l  is u s e d  for n o t i f i c a t i o n ,  n o t i f i c a t i o n  
o c c u r s  u p o n  po s t  m a r k i n g  for t h e  p u r p o s e  of  the s e n d i n g  p a r t y’s 
o b l i g a t i o n ,  and u p o n  r e c e i p t  for the p u r p o s e  of  c o m m e n c i n g  time 
l i m i t s  u p o n  the r e c e i v i n g  party.

A u t h o r i t y :  AS 16 .0 5 . 0 20 ( 2 )  AS 16 .20 .050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  ( 12)  AS 16 .20 .060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10)  AS 16 .20.120
AS 16.05 .840 AS 16 .20 .240
AS 16 .05.870  AS 16.20 .250
AS 16 .20.040  AS 16 .20 .260

5 AAC 95.930. R E T E N T I O N  O F  P E R M I T  F O R  I N S P E C T I O N  AND 
I N S P E C T I O N  O F  P E R M I T  SITES. (a) A f t e r  i s s u a n c e ,  a copy of the 
pe r mit, i n c l u d i n g  a n y  a m e n d m e n t s ,  m u s t  be r e t a i n e d  at the w o r k  
site u n t i l  c o m p l e t i o n  of t h e  p r o j e c t ,  a n d  m u s t  be m a d e  
a v a i l a b l e  for i n s p e c t i o n  u p o n  r e q u e s t  by a r e p r e s e n t a t i v e  of 
the d e p a r t m e n t ,  or a l a w  e n f o r c e m e n t  o f f i c e r  o f  t h e  D e p a r t m e n t  
o f  Pu b l i c  Safety.

(b) F o r  the p u r p o s e s  of i n s p e c t i n g  a n d  m o n i t o r i n g  
c o m p l i a n c e  w i t h  the c o n d i t i o n s  o f  t h e  p e r m i t  or the r e q u i r e m e n t s  
of this chapter, e a c h  p e r m i t t e e  m u s t  give a u t h o r i z e d  r e p r e s e n t­
at i v e s  of the d e p a r t m e n t ,  a n d  l a w  e n f o r c e m e n t  o f f i c e r s  of the 
D e p a r t m e n t  of P u b l i c  S a f e t y ,  f r e e  a n d  u n o b s t r u c t e d  a c c e s s  at 
safe and r e a s o n a b l e  t i m e s  to the p e r m i t  site. E a c h  p e r m i t t e e  
mu s t  gi v e  s u c h  a s s i s t a n c e  and f u r n i s h  su c h  I n f o r m a t i o n  as the 
a u t h o r i z e d  r e p r e s e n t a t i v e  or l a w  e n f o r c e m e n t  o f f i c e r  m a y  
r e a s o n a b l y  r e q u i r e  for m o n i t o r i n g  and i n s p e c t i o n  p u r p o s e s .

A u t h o r i t y : AS 16 . 0 5 . 0 20 ( 2 ) AS 16 .20.040
A3 16.05 .180 AS 16.20.050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) , (12) AS 16.20.060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) , (10) AS 1 6 . 2 0 . 1 2 0
AS 16 .05.840 AS 16.20.240
AS 16 .05.870 AS 16.20.250

AS 16 .20.260
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5 AAC 95.9H0. P R O G R E S S  R E P O R T S .  E a c h  p e r m i t t e e ,  if 
r e q u e s t e d  b y  the d e p a r t m e n t  on the p e r m i t  for the p u r p o s e  o f  
a s c e r t a i n i n g  the p r o g r e s s  o f  the p e r m i t t e d  o p e r a t i o n ,  m u s t  
su b m i t  r e p o r t s  to the d e p a r t m e n t ,  in a f o r m  a n d  o n  a da t e  
s a t i s f a c t o r y  to the d e p a r t m e n t .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) (7), (12) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . 8 H 0  AS 1 6 . 2 0 . 2 H 0
AS 1 6 . 0 5 . 8 7 0  AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 2 0 . 0H0 AS 1 6 . 2 0 . 2 6 0

5 AAC 95.950. D E L E G A T I O N  O F  A U T H O R I T Y .  For the p u r p o s e s  
of  a d m i n i s t e r i n g  th i s  chapter, the c o m m i s s i o n e r  m a ,r d e l e g a t e  
his a u t h o r i t y  to d e s i g n a t e d  e m p l o y e e s  of  the d e p a r t m e n t .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 ) ,  (3)
AS 1 6 . 0 5 . 2 7 0

5 AAC 95.970, W A T E R S  I M P O R T A N T  T O  A N A D R O M O U S  FISH. T h e  
v a r i o u s  r i v ers, l a k e s  a n d  s t r e a m s  or  p a r t s  of  t h e m  that are 
I m p o r t a n t  f o r  the s p a w n i n g ,  r e a r i n g  or m i g r a t i o n  of a n a d r o m o u s  
f i s h  h a v e  b e e n  s p e c i f i e d  b y  the c o m m i s s i o n e r  and f i l e d  in the 
O f f i c e  of  the L i e u t e n a n t  G o v e r n o r  as the C a t a l o g  of W a t e r s  
I m p o r t a n t  for S p a w n i n g  and M i g r a t i o n  of A n a d r o m o u s  F i s h e s ,  
D e c e m b e r  19^8, as r e v i s e d  M a r c h  1^75. T h e  list is a d o p t e d  by 
r e f e r e n c e  a n d  js a v a i l a b l e  u p o n  r e q u e s t  f r o m  d e p a r t m e n t  
r e g i o n a l  o ffices, or f r o m  the D e p a r t m e n t  of F i s h  and Game,
H a b i t a t  P r o t e c t i o n  S e c t i o n ,  S u b p o r t  B u i l d i n g ,  J u n e a u ,  Alaska, 
99801. A l l  p r o v i s i o n s  of t h i s  c h a p t e r  are e f f e c t i v e  for t h o s e  
s p e c i f i e d  waters. T h e  p r o v i s i o n s  of  t h i s  c h a p t e r  al s o  a p p l y  to 
any a c t i o n  In a t r i b u t a r y  of  a s p e c i f i e d  a n a d r o m o u s  f i s h  s t r e a m  
that m a y  r e s u l t  In p o l l u t i o n  of  or a c h a n g e  In the n a t u r a l  fl o w  
or bed of  the s p e c i f i e d  a n a d r o m o u s  fish stream.

A u t h o r i t y :  AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )
AS 1 6 . 0 5 . 8 7 0  
AS 1 6 . 0 5 . 8 8 0  
AS 1 6 . 0 5 . 8 9 0

5 AAC 95.990. D E F I N I T I O N S , In a d d i t i o n  to the d e f i n i t i o n s  
set f o r t h  In AS 0 1 . 1 0 . 0 6 0  a n d  AS l 6 . 0 5 . 9 H 0 ,  in this chapter:

Cl) " a n a d r o m o u s  fish" m e a n s  fi s h  w h i c h  e n t e r  f resh 
w a t e r  f r o m  the sea f o r  s p a w n i n g  p u r p o s e s ,  and i n c l u d e s  
a n a d r o m o u s  D o l l y  V a r d e n ,  r a i n b o w  t r o u t  (si j e l h e a d ) , a r c t i c  
char, sheef l s h ,  smelt, w h i t e f i s h ,  c o a s t a l  c u t t h r o a t  trout and 

salmon;

(2 ) " a n a d r o m o u s  f i s h  s t r e a m "  m e a n s  a river, lake or 
s t r e a m  l i s t e d  p u r s u a n t  to sec. 970 of  t h i s  c h a p t e r  w h i c h  is, or 
m a y  at a n y  time be I m p o r t a n t  to the s p a w n i n g ,  r e a r i n g  or 
m i g r a t i o n  o f  a n a d r o m o u s  fish, a n d  I n c l u d e s  a l l  s l o u g h s  and 
b a c k w a t e r s  a d j o i n i n g  the l i s t e d  w a t e r s ,  and that p o r t i o n  of  the 
f l o o d p l a i n  w h i c h  Is c o v e r e d  by the m e a n  a n n u a l  flood;
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(3 ) "berm" m e a n s  an a r t i f i c i a l l y  r a i s e d  m a r g i n ,  bar 
or o t h e r  d e p o s i t  c o m p o s e d  o f  e a r t h e n  m a t e r i a l s ,  w h i c h  i n t e r r u p t s  
the n a t u r a l  c o n f i g u r a t i o n  o f  t h e  a d j a c e n t  t errain;

(H) " c h a n n e l i z e "  m e a n s  e x c a v a t e  any c o u r s e ,  trench, 
c a n a l  o r  f u r r o w  in o r  for the b e d  o f  a s t r e a m  or r i v e r  f o r  the 
p u r p o s e  of  r e a l i g n m e n t ;

(5 ) " c o m p l e t e d  a p p l i c a t i o n "  m e a n s  a form, s e r i e s  of 
forms, l e t t e r  or o t h e r  d o c u m e n t s  w h i c h  p r o v i d e  all o f  the 
i n f o r m a t i o n  n e c e s s a r y  for the d e p a r t m e n t  to issue, c o n d i t i o n  or 
d e n y  a p e r m i t ;

(6 ) " d e c i d i n g  o f f i c e r "  m e a n s  a h a b i t a t  p r o t e c t i o n  
s e c t i o n  r e g i o n a l  s u p e r v i s o r ,  g a s  p i p e l i n e  s u p e r v i s o r  o r  t h e i r  
d e s i g n e e s ;

(.7) "f i s h "  m e a n s  salmon, char, D o l l y  V a r d e n ,  r a i n b o w  
trout, s t e e l h e a d ,  c u t t h r o a t  trout, e a s t e r n  b r o o k  trout, smelt, 
b r o a d  w h i t e f i s h ,  b u r bot, sheef i s h ,  h u m p b a c k  w h i t e f i s h ,  a r c t i c  
g r a y l i n g ,  l o n g n o s e  sucker, n o r t h e r n  pike, l a m p r e y  or b l a c k f l s h ,  
in a n y  l i f e  c y c l e  stage;

(.8 ) " f r e q u e n t e d  by f i s h "  m e a n s  at any time, in the 
d e t e r m i n a t i o n  of the d e p a r t m e n t ,  c o n t a i n i n g  r e s i d e n t  or 
m i g r a t o r y  fish;

(9) " I n c u b a t i o n "  m e a n s  the life p h a s e  of  a fi s h  fr o m  
e g g  d e p o s i t i o n  u n t i l  h a t c h i n g ;

CIO) "lake" m e a n s  a p o n d e d  b o d y  o f  i n l a n d  w a t e r  that 
has a r e s t r i c t e d  o u t l e t  or  no o u t let;

(1 1 ) " m e a n  a n n u a l  flood" m e a n s  a f l o o d  that w i l l  be 
e q u a l l e d  or e x c e e d e d  on the a v e r a g e ,  on c e  e v e r y  2 . 3  years;

(1 2 ) " mean h i g h  w a t e r  line" m e a n s  the u p p e r  limit of 
s t r e a m  b e d  c o n t a c t e d  by the m e a n  a n n u a l  flood;

(13) " m i g r a t i o n "  m e a n s  the p r e d i c t a b l e ,  p u r p o s e f u l  
or s e a s o n a l  m o v e m e n t  o f  fish, u n r e s t r i c t e d  b y  o t h e r  t h a n  
n a t u r a l  I n f l u e n c e s ;

(iH) " m i t i g a t e "  m e a n s  in o r d e r  of p r i o r i t y :

(A) a v o i d  a n  imp a c t  a l t o g e t h e r  by not t a k i n g  a 
c e r t a i n  a c t i o n  o r  p a r t s  o f  an a c t ion;

(B) m i n i m i z e  a n  impact by l i m i t i n g  the d e g r e e  
o f  m a g n i t u d e  of the a c t i o n ;

Cc) r e c t i f y  (;he i m p a c t  by r e p a i r i n g ,  r e h a b i l i­
t a t i n g  o r  r e s t o r i n g  the a f f e c t e d  e n v i r o n m e n t ;

(D) r e d u c e  or e l i m i n a t e  the im p a c t  o v e r  t i m e  by
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p r e s e r v a t i o n  a n d  m a i n t e n a n c e  o p e r a t i o n s  d u r i n g  the life o f  

the a c t i o n ;

(E) c o m p e n s a t e  for the impact by r e p l a c i n g  or  
p r o v i d i n g  s u b s t i t u t e  r e s o u r c e s  o r  e n v i r o n m e n t s ;

(15) " o v e r w i n t e r i n g "  m e a n s  i n h a b i t a n c e  by f i s h  o f  a 
w a t e r  body, i n c l u d i n g  its s u b s t r a t e ,  at any t i m e  d u r i n g  O c t o b e r  
1 t h r o u g h  A p r i l  30;

(1 6 ) " p e r m i t "  m e a n s  a h a b i t a t  p r o t e c t i o n  p e r m i t  
i n c l u d i n g  a n y  a m e n d m e n t  o r  c o n d i t i o n  I s s u e d  or a p p r o v e d  by t h e  
c o m m i s s i o n e r  o r  his a u t h o r i z e d  d e s i g n e e ,  w h i c h  has not e x p i r e d  
o r  b e e n  s u s p e n d e d ,  ?r  r e v o k e d ;

(.1 7 ) " p e r m i t t e e "  m e a n s  the h o l d e r  o f  a p e r m i t  a n d  
i n c l u d e s  a n y o n e  e m p l o y e d ,  c o n t r a c t e d  or  a s s i g n e d  by the p e r s o n  
to w h o m  the p e r m i t  was i s s u e d  to c o n d u c t  a land or w a t e r  use 
o p e r a t i o n ;

(.1 8 ) " p o l l u t J o n "  m e a n s  c a u s i n g  a l t e r a t i o n  of  a 
s t r e a m ,  r i v e r  o r  lake to t h e  e x t e n t  that t h e  w a t e r  f a i l s  to 
m e e t  t h e  w a t e r  q u a l i t y  s t a n d a r d s  o f  t ? • ' r t m e n t  of  E n v i r o n­
m e n t a l  C o n s e r v a t i o n  set f o r t h  in 18 »•. /w . ' 0 - 110;

(19) " p o r t i o n  of  t h e  f l o o d p l a i n  w h i c h  is c o v e r e d  by  
a m e a n  a n n u a l  f l o o d "  m e a n s  the s t r e a m  and the e x p o s e d  s t r e a m  
b e d  a n d  b a n k s  b e t w e e n  the n a t u r a l  v e g e t a t i o n  on b o t h  banks, 
e x c e p t  that If the s t r e a m  is b r a i d e d ,  the e x p o s e d  s t r e a m  bed 
a n d  b a n k s  are d e l i m i t e d  by t h e  n a t u r a l  v e g e t a t i o n  b o r d e r i n g  the 
m o s t  d i s t a n t  c h a n n e l s ;

(2 0 ) " r e a r i n g "  m e a n s  the life p h a s e  o f  a fi s h  f r o m  
h a t c h i r j  u n t i l  s p a w n i n g ,  or a n y  p o r t i o n  t hereof;

(21) " r e g i o n a l  a n d  a r e a  o f f i c e "  m e a n s  the A l a s k r 
D e p a r t m e n t  of F i s h  a n d  G ame, H a b i t a t  P r o t e c t i o n  S e c t i o n  o f f i c e s  
l o c a t e d  as follows:

R e g i o n  I

230 S, F r a n k l i n  St., Rm. 301 
J u n e a u ,  A l a s k a  9 9 801

H15 M a i n  S t r e e t  
K e t c h i k a n ,  A l a s k a  9 9 9 0 1

Box H99 
\Sifcka, A l a s k a  9 9835

P.O. Box 667 
P e t e r s b u r g ,  A l a s k a  9 9 8 3 3

R e g i o n  II

333 R a s p b e r r y  Ro a d  
A n c h o r a g e ,  A l a s k a  99501

R e g i o n  III

1 3 0 0  C o l l e g e  R o a d  
F a i r b a n k s ,  A l a s k a  99701
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P i p e l i n e  S u r v e i l l a n c e  O f f i c e

1001 N o b l e  S t r e e t ,  S u i t e  450 
F a i r b a n k s ,  A l a s k a  99701

(2 2 ) " s p a w n i n g "  m e a n s  d e p o s i t i o n  or f e r t i l i z a t i o n  of 
eggs, i n c l u d i n g  p r e p a r a t i o n  for d e p o s i t i o n  or f e r t i l i z a t i o n ;

(2 3 ) " s t r e a m  bed" m e a n s  the g r o u n d  c o n t a c t e d  by a 
s t r e a m  d u r i n g  a m e a n  a n n u a l  flood.

Au t hority: AS 1 6 .0 5 .0 2 0 (2 ) AS 1 6 . 2 0 .C 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) , (1 2 ) AS 1 6 .2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) , ( 1 0 ) AS 1 6 .2 0 . 1 2 0
A3 1 6 .0 5 .840 AS 1 6 .2 0 .240
AS 1 6 .0 5 . 8 7 0 AS 1 6 .2 0 . 2 5 0
AS 1 6 .2 0 .040 AS 1 6 .2 0 . 2 6 0
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