


T E E  P R O P O S E D  A L A S K A  C O R P O R A T I O N S  C O D E ;  A N  O V E R V I E W

T h e  N e e d  f o r  R e v i s i o n ; T h e  c u r r e n t  A l a s k a  B u s i n e s s

C o r p o r a t i o n s  A c t  (£3CA) w a s  a d o p t e d  in 1 9 5 7 .  I t  w a s  a co p y  of
/

t h e  t h e n  e x i s t i n g  c o r p o r a t i o n s  c o d e  in t h e  S t a t e  of O r e g o n  w h i c h  

w a s ,  in t urn, a v e r s i o n  o f  t h e  M o d e l  B u s i n e s s  C o r p o r a t i o n  Act. 

T h e  M o d e l  Act, or M B C A ,  w a s  d r a f t e d  b y  t h e  b u s i n e s s  l a w  s e c t i o n  

o f  the A m e r i c a n  Bar A s s o c i a t i o n  and h a s  b e e n  a d o p t e d ,  in w h o l e  or 

in p a r t ,  b y  m o r e  than h a l f  of t h e  s t a t e s .  It is thus e v i d e n t  

t h a t  it is a " g e n e r a l "  s t a t u t e  w h i c h  has b e e n  d r a w n  up w i t h o u t  

r e g a r d  to the e c o n o m i c ,  p h y s i c a l ,  or s o c i a l  c o n d i t i o n s  w h i c h  m a y  

r e q u i r e  a t t e n t i o n  in a n y  s p e c i f i c  s t a t e .  T h e  M o d e l  A c t  w e n t  

t h r o u g h  m a j o r  r e v i s i o n s  in 19 6 2  and 1 9 6 9  and e x p e r i e n c e d  l e s s e r  

c h a n g e s  in 1 9 7 3  and 1 9 7 7 .  T h i s  a c t i v i t y  is s u g g e s t i v e  of the 

f a c t  t h a t  b u s i n e s s  p r o b l e m s  and the c l i m a t e  o f  t heir l egal

r e g u l a t i o n  a r e  n o t  s t a t i c .  W h i l e  t h e r e  h a v e  be e n  o c c a s i o n a l

a m e n d m e n t s  to the A l a s k a  code, t h e r e  has b e e n  n o  a t t e m p t  to r e a c t  

to the s i g n i f i c a n t  c h a n g e s  in the M o d e l  A c t  w h i c h  h a v e  b e e n  

r e c o m m e n d e d  s i n c e  t h a t  time.

In the n e a r l y  t h i r t y  y e a r s  s i n c e  t h e  A B C A ' s  e n a c t m e n t  o t h e r  

j u r i s d i c t i o n s  h a v e  d e v o t e d  s u b s t a n t i a l  e n e r g y  to r e t h i n k i n g  and 

r e d r a f t i n g  the c o n t e n t  -f t h e i r  c o r p o r a t e  laws. D e l a w a r e ,  N e w

Y o r k ,  and C a l i f o r n i a  h a v e  e v o l v e d  a p p r o a c h e s  w h i c h  may p r o v e  m o r e  

a t t r a c t i v e  to A l a s k a n s  than e i t h e r  the h i s t o r i c a l  or c u r r e n t



3 c o n t e n t  of t h e  M o d e l  Act. W h e n  t h e s e  d e v e l o p m e n t s  in t h e  law

4 w e r e  v i e w e d  a l o n g  w i t h  the v e r y  s i g n i f i c a n t  c h a n g e s  w i t h i n  the

5 p o p u l a t i o n  and e c o n o m y  of A l a s k a  s i n c e  1 9 57, t h e  C o d e  R e v i s i o n

6 C o m m i s s i o n  w a s  of the v i e w  t h a t  the e x i s t i n g  A B C  A wa s  d e s e r v i n g
/

7 o f  t h o r o u g h  s t u d y .

8
9 T h e  G o a l s  o f  the C o m m i s s i o n  and S o m e  B a s i c  V a l u e  J u d g m e n t s ;

10 T h e  g o a l  of  the C o m m i s s i o n  w a s  to d e s i g n  a s t a t u t e  w h i c h

11  w o u l d  a s s i s t  i n d i v i d u a l s  in a p p r e c i a t i n g  the o b l i g a t i o n s

12 assrK i a t e d  w i t h  b u s i n e s s  in the c o r p o r a t e  f o r m  as w e l l  as the

13  c h o i c e s  w h i c h  s h o u l d  b e  c o n f r o n t e d  a t  the o u t s e t  o f  c o r p o r a t e

14 o r g a n i z a t i o n .  In this r e s p e c t  the M o d e l  A c t  and c u r r e n t  A l a s k a

15 l a w  w e r e  r o u n d  q u i t e  d e f i c i e n t .  C l o s e l y  r e l a t e d  t o p i c s  are

16 s c a t t e r e d  t h r o u g h o u t  the s t a t u t e  w i t h  t h e  c o n s e q u e n c e  t h a t

17 i n d i v i d u a l s  m a y  n e v e r  a p p r e c i a t e  the "b i g  p i c t u r e . "  T h e  i _ g h t s  of

18 s h a r e h o l d e r s ,  t h e  d u t i e s  of o f f i c e r s  a n d  d i r e c t o r s ,  the

19 c i r c u m s t a n c e s  u n d e r  w h i c h  c o r p o r a t e  a s s e t s  m a y  b e  d i s t r i b u t e d  to

20 s h a r e h o l d e r s ,  and the o b l i g a t i o n s  to r e p o r t  to the s t a t e  on

21 a s p e c t s  o f  c o r p o r a t e  a c t i v i t y  a r e  set f o rth w i t h o u t  c o n s i s t e n c y

22 or o r d e r .

23 An  i n i t i a l  v a l u e  j u d g m e n t  c o n c e r n s  the d e g r e e  to w h i c h  the

24 s t a t u t e  o u g h t  to be  b i a s e d  t o w a r d  a s t r o n g  b o a r d  of d i r e c t o r s  or

,25 in the d i r e c t i o n  of m a x i m u m  a c c o u n t a b i l i t y  to the s h a r e h o l d e r s .

26 D e l a w a r e  p r o v i d e s  an e x a m p l e  of a m a n a g e m e n t  o r i e n t e d  s t a t u t e

27 w h i l e  C a l i f o r n i a  s t a n d s  at t h e  o p p o s i t e  e x t r e m e .  U l t i m a t e l y ,
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2
3 t h e  C o m m i s s i o n  d e c i d e d  to d r a f t  a s t a t u t e  w h i c h  had no  i n t e r n a l

4 b i a s .  H e n c e ,  it w a s  d e c i d e d  t h a t  the n e w  A l a s k a  a c t  s h o u l d

5 i m p o s e  t h e  f e w e s t  p o s s i b l e  r e s t r i c t i o n s  w h i l e  c l e a r l y

6 a r t i c u l a t i n g  the c h o i c e s  A l a s k a n s  c o u l d  m a k e  w i t h  r e s p e c t  to
*

7 t h e i r  i n d i v i d u a l  d e s i r e s .  T hus, u n d e r  the p r o p o s e d  a c t  it is

8 p o s s i b l e  -to h a v e  a c o r p o r a t i o n  d e s i g n e d  w i t h  a s t r o n g  b o a r d  of

9 d i r e c t o r s  w h o  are r e l a t i v e l y  i n s u l a t e d  f r o m  a c c o u n t a b i l i t y  to

10 s h a r e h o l d e r s .  H o w e v e r ,  it is e q u a l l y  p o s s i b l e  to o r g a n i z e  a

11 c o r p o r a t i o n  u n d e r  t h e  p r o p o s e d  A l a s k a  C o r p o r a t i o n s  C o a c  ( A C C )

12 w h i c h  w o u l d  p r o d u c e  the o p p o s i t e  r e s u l t .

13 T o  f a c i l i t a t e  m a k i n g  t h e s e  c h o i c e s ,  t h e  f o r m a t  of the n e w

14 s t a t u t e  d i v i d e s  t h e  code in t o  t h i r t e e n  a r t i c l e s .  The s c h e m e

15 t a k e s  a c o r p o r a t i o n  f.'c .i o r g a n i z a t i o n  t h r o u g h  d i s s o l u t i o n ,  W i t h

16 m i n o r  a d j u s t n e n t s , th i s  f r a m e w o r k  is b o r r o w e d  f r o m  the N e w  Y o r k

17 B u s i n e s s  C o r p o r a t i o n s  Law w h i c h  h a s  b e e n  w i d e l y  p r a i s e d  by

18 m e m b e r s  o f  the b u s i n e s s  c o m m u n i t y ,  a c c o u n t a n t s ,  l a w y e r s ,  and

19 g o v e r n m e n t  o f f i c i a l s .

20 S o m e  o f  t h e  M o r e  I m p o r t a n t  S u b s t a n t i v e  C h a n g e s :

21 As w i l l  be e l a b o r a t e d  in the a r t i c l e - b y - a r t i c l e  a n a l y s i s

22 w h i c h  f o l l o w s ,  the C o m m i s s i o n  d r a f t  w o r k s  so m e  i m p o r t a n t  c h a n g e s

23 in A l a s k a  law. M a n y  of t h e s e  c h a n g e s  are a d a p t e d  fr o m

24 p r o v i s i o n s  o f  the 1 9 7 7  C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n  Law, the

25 N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n s  Law, a n d  the D e l a w a r e  code.

26 O t h e r s  h a v e  been o r i g i n a t e d  by  the C o m m i s s i o n  in c o l l a b o r a t i o n
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3 w i t h  its c o n s u l t a n t ,  D a n i e l  Wm. F e s s l e r ,  P r o f e s s o r  of  Law,

4 U n i v e r s i t y  of C a l i f o r n i a ,  D a v i s .

5 T h e  m o s t  s t r i k i n g  m a j o r  r e v i s i o n  has b e e n  the e l i m i n a t i o n  of

5 the c o n c e p t s  of " e a r n e d  s u r p l u s "  a n d  o t h e r  c o n c e p t s  of " l e g a l

7 a c c o u n t i n g "  and t h eir r e p l a c e m e n t  w i t h  a far s i m p l e r  t e s t  for

8 d e t e r m i n i n g  w h e n  a c o r p o r a t i o n  m a y  m a k e  a d i s t r i b u t i o n  of c a s h  or

9 o t h e r  p r o p e r t y  to its s h a r e h o l d e r s .  T h e  e a r n e d  s u r p l u s  te s t  has

10 p r o v e n  an i n s u f f i c i e n t  p r o t e c t i o n  h u s i n e s s  c r e d i t o r s  and the

11 h o l d e r s  o f  c o m m o n  stock. It has f u r t h e r  p r o v e n  u n w o r k a b l e  w h e n

12 v i e w e d  b y  a c c o u n t a n t s ,  for it r e l i e d  up o n  p r i n c i p l e s  w h i c h  e i t h e r

13 w e r e  n e v e r  m e a n i n g f u l  to t h a t  p r o f e s s i o n  or w h i c h  w e r e  long ago

14 a b a n d o n e d  in f a v o r  o £  m o r e  u s e f u l  t o o l s .  In this a t t e m p t  to

15 r e f o r m  t h e  l a n g u a g e  of the law and l a w y e r s  so t h a t  th e y  can

16 u n d e r s t a n d  and b e  u n d e r s t o o d  by the b u s i n e s s  c o m m u n i t y  and

17 a c c o u n t i n g  p r o f e s s i o n ,  the p r o p o s e d  A l a s k a  law has b e e n  h e a v i l y

IB i n f l u e n c e d  b y  t h e  r e c e n t  C a l i f o r n i a  act.

19 For the f i r s t  time s i n c e  s t a t e h o o d ,  A l a s k a  w i l l  h a v e  a

20 c o m p r e h e n s i v e  s t a t u t o r y  r e g u l a t i o n  of the s h a r e h o l d e r ' s

21 d e r i v a t i v e  suit. U n d e r  the l a w  as it n o w  s t a n d s ,  a r u l e  of the

22 S u p r e m e  C o u r t ,  m o d e l e d  u p o n  the f e d e r a l  rule, .is the o n l y  a t t e m p t

23 to d i s t i n g u i s h  the m e r i t o r i o u s  s h a r e h o l d e r  ac t i o n  d e s i g n e d  to

24 r e m e d y  w r o n g s  d o n e  to the c o r p o r a t i o n  by  its o f f i c e r s  or

25 direct,ors from the "strike suit" brought with the hope that by

26 vexir.g i n c u m b e n t  m a n a g e m e n t  the p l a i n t i f f  w i l l  be " b o u g h t  off"

27 w i t h  an o u t  o f  c o u r t  s e t t l e m e n t .



1 T h e  u s e  of the c o r p o r a t e  f o r m  to v i c t i m i z e  s m a l l

2 u n s e c u r e d  c r e d i t o r s  ( i n c l u d i n g  e m p l o y e e s )  w i l l  be far m o r e

3 d i f f i c u l t  if the l e g i s l a t u r e  e n a c t s  the C o m m i s s i o n s 's d r a f t .

4 A  u n i f o r m  p r o c e d u r e  f o r  r e p o r t i n g  to the s t a t e  w i l l  be

5 a d o p t e d ,  e l i m i n a t i n g  a s o u r c e  of s i g n i f i c a n t  p a s t  c o n f u s i o n .

6 The a r t i c l e s  d e a l i n g  w i t h  f o r m a t i o n  are d e s i g n e d  to be u s e d

7 m u c h  like a c o o k b o o k ,  w i t h  s t e p  by s t e p  s t a g e s  f o c u s i n g  the

8 a t t e n t i o n  of i n c o r p o r a t o r s  on the b a s i c  d e c i s i o n s  w h i c h  t h e y

9 w i l l  n e e d  to make.

10 T h e  s u m  of all of these forms is a C o m m i s s i o n  d r a f t

11 w h x c h  c o m b i n e s  the b e s t  of c o r p o r a t e  law as it has e v o l v e d

12 in n u m e r o u s  j u r i s d i c t i o n s .  N o t w i t h s t a n d i n g  t h e s e  i n f l u e n -

13 ces, the C o m m i s s i o n  has i n s i s t e d  that the p h y s i c a l  and

14 e c o n o m i c  c o n d i t i o n s  of A l a s k a  be ke p t  in s h a r p  f o c u t,/ and

15 t h a t  g o v e r n m e n t  i n t e r v e n t i o n  be k e p t  at the m i n i m u m  l e v e l

16 n e c e s s a r y  to p r o t e c t  c i t i z e n s  f r o m  t h ose w h o  w o u l d  a b u s e  the

17 c o r p o r a t e  form. W i t h  the law f o r m u l a t e d  to say w h a t  it

18 m e a n s  and me a n  w h a t  it says, it is the c o n v i c t i o n  of the

19 C o m m i s s i o n  that the o c c a s i o n s  for l i t i g a t i o n  ha v e  be e n

20 s i g n i f i c a n t l y  r e d u c e d .

21

22 G E N E R A L  P R O V I S I O N S .

23 A f o u n d a t i o n  for the A C C  is c r e a t e d  by the p r o v i s i o n s

24 of A r t i c l e s  12 and 13. The A C C  is m a d e  a p p l i c a b l e  to all

25. b u s i n e s s  c o r p o r a t i o n s  f o r m e d  u n d e r  A l a s k a  law s i n c e



s t a t e h o o d ,  and to f o r e i g n  c o r p o r a t i o n s  a u t h o r i z e d  to d o  or 

d o i n g  b u s i n e s s  in A l a s k a .  R u l e s  of c o n s t r u c t i o n ,  d e f i n­

iti o n s ,  and g r o u n d  r u l e s  for v o t i n g  s h a r e s  and p r e p a r i n g  and 

p r o c e s s i n g  d o c u m e n t s  are set forth; t h e s e  a r e  b a s i c  m a t e r i­

als u p o n  w h i c h  the r e m a i n d e r  of the ACC r e l i e s .  F u r t h e r  

p r o v i s i o n s  of A r t i c l e  13 a l l o w  for w a i v e r  of n o t i c e  r e q u i r e­

m e n t s ,  r e s e r v e  p o w e r  ' • the L e g i s l a t u r e  to a m e n d  the ACC at 

w i l l  (Se c t i o n  10 .06.965),. d e c l a r e  s e v e r a b i l i t y  ( S e c t i o n  

1 0 . 0 6 . 9 6 3 ) ,  and m a k e  s p e c i a l  p r o v i s i o n s  for N a t i v e  

C o r p o r a t i o n s .

The a p p l i c a t i o n s  s e c t i o n  (10.0 6 . 9 5 5 )  c a u t i o u s l y  f o l l o w s  

a t r end of i n c r e a s e d  r e g u l a t i o n  of f o r e i g n  c o r p o r a t i o n s .  

T he g e n e r a l  c o n t o u r s  of the r e g u l a t i o n  i m p o s e d  by p r i o r  law 

h a v e  b e e n  c o n t i n u e d  in A r t i c l e  10. A d d i t i o n a l l y ,  S e c t i o n  

1 0 . 0 6 . 0 1 5  (the d e f e n s e  of u l t r a  v i r e s ) ,  S e c t i o n  3,0.06.070 

( l i m i t a t i o n s  on a u t h o r i t y  of c o r p o r a t e  a g e n t s ) ,  S e c t i o n  

1 0 . 0 6 . 1 5 5  ( n o n - r e s i d e n t s  w i t h  c o n t r o l l i n g  i n t e r e s t s ) ,  

S e c t i o n  1 0 . 0 6 . 2 3 3  ( r e g a r d i n g  s h a r e h o l d e r  i n s p e c t i o n  of 

b y l a w s ) ,  S e c t i o n  1 0 . 0 6 . 4 3 3  (annual r e p o r t s  to s h a r e h o l d e r s ) ,  

S e c t i o n  1 0 . 0 o . 4 3 5  ( d e r i v a t i v e  s u i t s ) ,  S e c t i o '  1 0 . 0 6 . 4 5 0 ( d )  

( d i r e c t o r ' s  a b s o l u t e  r i g h t  of i n s p e c t i o n ) ,  and S e c t i o n  

1 0 . 0 6 . 4 8 8  ( s e c o n d a r y  l i a b i l i t y  of o f f i c e r s  and d i r e c t o r s )  

a r e  a p p l i c a b l e  to f o r e i g n  c o r p o r a t i o n s  in A l a s k a .  The 

Commission draft does not follow New York and California, in 

a t t e m p t i n g  p l e n a r y  r e g u l a t i o n  of f o r e i g n  e n t i t i e s  w h i c h  are
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d e e m e d  to be " p s e u d o - f o r e i g n "  c o r p o r a t i o n s .

E x t e n s i v e  d e f i n i t i o n s  a r e  a d o p t e d  to p r e c l u d e  a m b i g u i t y  

and to g i v e  p r e c i s e  m e a n i n g s  to terms u s e d  t h r o u g h o u t  the 

ACC.

A R T I C L E  Is C O R P O R A T E  P U R P O S E  A N D  P O W E R S .

E x i s t i n g  law on the p u r p o s e s  and p o w e r s  of c o r p o r a t i o n s  

is c o n t i n u e d  w i t h  m i n o r  m o d i f i c a t i o n s  in w o r d i n g  and c o v e r­

age. S e c t i o n  1 0 . 0 6 . 0 1 5  on the d e f e n s e  of u l t ^ a  v i r e s  a l s o  

r e p r e s e n t s  a c o n t i n u a t i o n  of c u r r e n t  l<tw. The C o m m i s s i o n ' s  

goal was to r e c a s t  b a s i c  c o n c e p t s  in m o r e  p r e c i s e  l a n g u a g e .  

S e c t i o n  1 0 . 0 6 . 0 2 0  is a n e w  p r o v i s i o n  w h i c h  c o v e r s  the p o w e r  

of c o r p o r a t e  a g e n t s  to b i n d  the c o r p o r a t i o n  and the c a p a c i t y  

of the a r t i c l e s ,  b y l a w s ,  b o a r d  r e s o l u t i o n s  or s h a r e h o l d e r  

a g r e e m e n t s  to l i m i t  the a u t h o r i t y  of c o r p o r a t e  a g e n t s  in 

d e a l i n g s  w i t h  t h ird p a r t i e s .

A R T I C L E  2: D O M E S T I C  C O R P O R A T I O N S .

T he A C C  p r o v i s i o n s  on c o r p o r a t e  name, r e g i s t e r e d  agent, 

r e g i s t e r e d  o f f i c e ,  and s e r v i c e  of p r o c e s s  a r e  l a r g e l y  a 

c o n t i n u a t i o n  of e x i s t i n g  law. A  c o r p o r a t e  r. ie m a y  be 

r e s e r v e d  p r i o r  to i n c o r p o r a t i o n  and m u s t  be r e g i s t e r e d  

a n n u a l l y  b y  c o r p o r a t i o n s  d e s i r i n g  e x c l u s i  ^ r i g h t s  to the 

u s e  of a name. A c o r p o r a t i o n  m u s t  m a i n t a i n  a r e g i s t e r e d  

o f f i c e  and a r e g i s t e r e d  a g e n t  in A l a s k a .  N o n r e s i d e n t s  w i t h
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c o n t r o l l i n g  i n t e r e s t s  in e i t h e r  d o m e s t i c  or f o r e i g n  

c o r p o r a t i o n s  a l s o  m u s t  d e s i g n a t e  an a g e n t  w i t h i n  A l a s k a  for 

s e r v i c e  of p r o c e s s .  C h a n g e  of r e g i s t e r e d  o f f i c e  or a g e n t

and t h e  r e s i g n a t i o n  of a r e g i s t e r e d  a g e n t  are g o v e r n e d  by 

S e c t i o n s  1 0 . 0 6 . 1 6 5  and .170.

S e c t i o n  1 0 . 0 6 . 1 6 0  i m p o s e s  a d u t y  on the C o m m i s s i o n e r  of 

C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  to m a k e  a v a i l a b l e  a li s t  

of all d o m e s t i c  c o r p o r a t i o n s  and a u t h o r i z e d  f o r e i g n

c o r p o r a t i o n s ,  i n c l u d i n g  t h e i r  n a m e s  and a d d r e s s e s .  A

r e q u i r e m e n t  of w e e k l y  u p d a t e s  g u a r a n t e e s  th a t  this li s t  w i l l  

p r o v i d e  c u r r e n t  and r e l i a b l e  i n f o r m a t i o n  co i n t e r e s t e d

c i t i z e n s .  S e c t i o n  1 0 . 0 6 . 1 7 5  d e t a i l s  the p r o c e d u r e  for

s e r v i c e  of p r o c e s s .  C h a n g e s  in this s e c t i o n  i n c l u d e  p l a c i n g

the b u r d e n  of s u b s t i t u t e  s e r v i c e  on the s e r v i n g  p a r t y  r a t h e r  

than the c o m m i s s i o n e r ,  and r e q u i r i n g  the s e r v i n g  p a r t y  to 

m a k e  r e a s o n a b l e  i n q u i r y  to l o c a t e  a c o r p o r a t e  d e f e n d a n t .

A R T I C L E  3: F O R M A T I O N  O F  C O R P O R A T I O N S .

S e v e r a l  i m p o r t a n t  c h a n g e s  are p r o p o s e d  in r u l e s  g u i d i n g  

the f o r m a t i o n  of c o r p o r a t i o n s .  O n l y  n a t u r a l  p e r s o n s  19 or

o l d e r  m a y  a c t  as i n c o r p o r a t o r s .

S e c t i o n  1 0 . 0 6 . 2 1 8  fixes the i s s u a n c e  of the c e r t i f i c a t e  

of i n c o r p o r a t i o n  as the b r i g h t  l i n e  e v e n t  c o m m e n c i n g  

c o r p o r a t e  e x i s t e n c e  and e x t e n d i n g  l i m i t e d  l i a b i l i t y  to ^ h o s e  

d o i n g  b u s i n e s s  in the c o r p o r a t e  form. This s e c t i o n  w i l l



p r e c l u d e  v e x i n g  l i t i g a t i o n  r e s p e c t i n g  the s t a t u s  of 

e n t e r p r i s e r s  w h o  h a v e  not o b t a i n e d  a c e r t i f i c a t e  of 

i n c o r p o r a t i o n  b u t  w h o  h a v e  n o n e t h e l e s s  a t t e m p t e d  b u s i n e s s  in 

a c o r p o r a t e  g u i s e .  U n l e s s  r e l e a s e d  by  the terms of a 

w r i t t e n  a g r e e m e n t ,  s u c h  e n t e r p r i s e r s  a r e  p e r s o n a l i y  l i a b l e  

to all t h i r d  p a r t i e s  ( S e c t i o n  1 0 . 0 6 . 2 2 0 ) .  T h e  c o m m o n  l a w  

d o c t r i n e s  of d e  jure c o m p l i a n c e ,  de  f a c t o  c o r p o r a t i o n s ,  and 

c o r p o r a t i o n s  b y  e s t o p p e l  a r e  e x p r e s s l y  a b o l i s h e d  b y  S e c t i o n  

1 0 . 0 6 . 2 1 8 .

Tw o  p r o v i s i o n s  g o v e r n  the c o n t e n t s  of the a r t i c l e s  of 

i n c o r p o r a t i o n .  S e c t i o n  1 0 . 0 6 . 2 0 8  l i sts t h o s e  m a t t e r s  w h i c h  

m u s t  be i n c l u d e d  in the o r i g i n a l  a r t i c l e s .  S e c t i o n  

1 0 . 0 6 . 2 1 0  s e t s  f o r t h  m a t t e r s  w h i c h  m a y  o p t i o n a l l y  be 

i n c l u d e d .  Th i s  s e c t i o n  is v i t a l  in m o l d i n g  a c o r p o r a t i o n ' s  

legal c h a r a c t e r ,  for if the S e c t i o n  1 0 . 0 6 . 2 1 0  i s s u e s  a r e  not 

d e c i d e d  b y  the a r t i c l e s  t h e y  m a y  not be i m p l e m e n t e d  b y  the 

b y l a w s ,  b o a r d  r e s o l u t i o n ,  s h a r e h o l d e r  a g r e e m e n t ,  or 

o t h e r w i s e .  T.n c o m b i n a t i o n ,  t h e s e  s e c t i o n s  c o m p e l  t h o s e  

c o n t e m p l a t i n g  f o r m a t i o n  of a c o r p o r a t i o n  to m a k e  b a s i c  

d e c i s i o n s  r e s p e c t i n g  its s t r u c t u r e  and the r i g h t s  of 

s h a r e h o l d e r s .  A  f u r t h e r  a d v a n t a g e  is t h a t  a p o t e n t i a l  

i n v e s t o r  need look o n l y  to the a r t i c l e s  to d e t e r m i n e  the 

b a s i c  s t r u c t u r e  of a c o r p o r a t e  e n t i t y .

N a m i n g  d i r e c t o r s  in the o r i g i n a l  a r t i c l e s  is no  l o n g e r  

required. In r e c o g n i t i o n  of the p o s s i b i l i t y  t h a t  i n c o r p o r -
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1 a t o r s  w i l l  be in c o n t r o l  of the e n t i t y  u n t i l  the o r g a n i z a -

2 ti o n  m e e t i n g , S e c t i o n  1 0 . 0 6 . 2 2 5  s p e c i f i e s  the p o w e r s  of

3 i n c o r p o r a t o r s .  T h e s e  p o w e r s  i n c l u d e  a d o p t i n g  b y l a w s  and

4 e l e c t i n g  d i r e c t o r s  but do n o t  i n c l u d e  t r a n s a c t i n g  b u s i n e s s

5 or e l e c t i n g  o f f i c e r s .  A n  o r g a n i z a t i o n a l  m e e t i n g  is r e q u i r e d

6 a f t e r  the i s s u a n c e  of the c e r t i f i c a t e  of i n c o r p o r a t i o n ,  at

7 w h i c h  d i r e c t o r s  are to be e l e c t e d  (if n o n e  h a v e  b e e n  n a m e d

8 in the a r t i c l e s ) ,  o f f i c e r s  a r e  to be a p p o i n t e d ,  a'fld e t h e r

9 b u s i n e s s  m a y  be t r a n s a c t e d .

10 S e c t i o n  1 0 . 0 6 . 2 2 8  e m p o w e r s  b o t h  the b o a r d  and the

11 s h a r e h o l d e r s  to adopt, am e n d ,  or r e p e a l  b y l a w s .  The

12 a r t i c l e s  m a y  r e m o v e  this p o w e r  f r o m  the b o a r d ,  b u t

13 s h a r e h o l d e r s '  p o w e r  of a m e n d m e n t  is m a n d a t o r y  u n d e r  the ACC.

14 S e c t i o n  1 0 . 0 6 . 2 3 0  r e q u i r e s  th a t  the b y l a w s  e s t a b l i s h  the

15 n u m b e r  of d i r e c t o r s  if this has not be e n  a c c o m p l i s h e d  b y  the

16 a r t i c l e s .  A s u g g e s t e d  list of m a t t e r s  w h i c h  m a y  be c o v e r e d

17 in the b y l a w s  is a l s o  i n c l u d e d  in S e c t i o n  1 0 . 0 6 . 2 3 0 .

18 S e c t i o n  1 0 . 0 6 . 2 3 3  r e q u i r e s  that b y l a w s  be k e p t  for

19 s h a r e h o l d e r  i n s p e c t i o n  at the c o r p o r a t i o n ' s  p r i n c i p a l

20 o f f i c e .

21

22 A R T I C L E  4: C O R P O R A T E  F I N A N C E .

23 The n e w  p: o v i s i o n s  on c o r p o r a t e  f i n a n c e  r e p r e s e n t  a

24 s i g n i f i c a n t  d e p a r t u r e  fr o m  e x i s t i n g  law. It is p r o p o s e d

25 t h a t  the f o r m e r  s y s t e m  l i m i t i n g  a c o r p o r a t i o n ' s  r i g h t  to p a y
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1 d i v i d e n d s  and r e p u r c h a s e  or r e d e e m  s h a r e s  be r e p l a c e d  b y  a

2 " r a t i o  of a s s e t s  to s u r p l u s "  t e s t  long r e c o m m e n d e d  by

3 a c c o u n t a n t s  as s i m p l e r  and m o r e  p r o t e c t i v e  of c r e d i t o r  and

4 p r e f e r r e d  s h a r e h o l d e r  r i g h t s .  T h e  p r o v i s i o n s  g o v e r n i n g

5 f i n a n c i n g  of a c o r p o r a t e  v e n t u r e  t h r o u g h  sa l e  of s e c u r i t i e s

6 ( S e c t i o n s  1 0 . 0 6 . 3 0 5  - .355) are l a r g e l y  c o n t i n u e d  f r o m

7 c u r r e n t  law.

8 U n d e r  the M o d e l  A c t  and the c u r r e n t  ABCA, e l a b o r a t e

9 p r o v i s i o n s  l i m i t  the c i r c u m s t a n c e s  u n d e r  w h i c h  a c o r p o r a t i o n

10 m a y  d i s t r i b u t e  its a s s e t s  to s h a r e h o l d e r s .  The w e a k n e s s  of

11 th i s  s y s t e m  is that it e m p l o y s  c o n c e p t s  u n f a m i l i a r  to

12 a c c o u n t a n t s  and the b u s i n e s s  c o m m u n i t y .  It has a l s o  b e c o m e

13 s o  r i d d l e d  w i t h  e x c e p t i o n s  as to i m p o s e  l i t t l e  p r a g m a t i c

14 c h e c k  on i n d i v i d u a l s  d e t e r m i n e d  to a b u s e  c o r p o r a t e  c r e d i t o r s

15 or h o l d e r s  of s e n i o r  s h a res. This " e a r n e d  s u r p l u s "  test,

16 and its a l l i e d  c o n c e p t s  of s t a t e d  c a p i t a l  and par value,

17 h a v e  b e r o  s w e p t  a s i d e  in the C o m i s s i o n ' s  d r a f t  of the ACC.

18 W h i l e  the n e w  c o d e  c o n t i n u e s  to p r o h i b i t  a d i s t r i b u t i o n  or

19 the p a y m e n t  of a d i v i d e n d  that w o u l d  r e n d e r  the c o r p o r a t i o n

20 u n a b l e  to m e e t  its o b l i g a t i o n s  as they m a t u r e  (a c o n d i t i o n

21 of equitable insolvency), the balance of Article 4 is built

22 a r o u n d  a s i m p l e  c o n c e p t  r e l a t i n g  c o r p o r a t e  a s s e t s  to

23 l i a b i l i t i e s .

24 Under Section 10.06.358, a distribution of assets to

25 s h a r e h o l d e r s  is p e r m i s s i b l e  if e i t h e r  of two t e s t s  are r.at.
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1 If the d i s t r i b u t i o n  can be m a d e  o u t  of " r e t a i n e d  e a r n i n g s "

2 ( p r e v i o u s l y  u n d i s t r i b u t e d  p r o f i t s ) ,  the c o d e  has no

3 o b j e c t i o n  a n d  the d e c i s i o n  is left to the b u s i n e s s  j u d g m e n t

4 of d i r e c t o r s .  If r e t a i n e d  e a r n i n g s  are i n s u f f i c i e n t  to fund

5 the d i s t r i b u t i o n ,  it s t i l l  m a y  be m a d e  p r o v i d e d  that in the

6 w a k e  of the p a y m e n t ,  the a s s e t s  of the c o r p o r a t i o n  are at

7 l e a s t  e q u a l  to 1.25 t imes l i a b i l i t i e s  and its c u r r e n t

8 a s s e t s  are at l e a s t  e q u a l  to c u r r e n t  l i a b i l i t i e s .  S e c t i o n s

9 10.06. 363 and .368 g i v e  b a s i c  p r o t e c t i n '  to l i q u i d a t i o n  and

10 d i v i d e n d  p r e f e r e n c e s  w i t h  tests s i m i l a r  in n a t u r e  to t h o s e

11 of S e c t i o n  1 0 . 0 6 . 3 5 8 .  S e c t i o n s  1 0 . 0 6 . 3 6 8  (for r e d e m p t i o n  of

12 s h a r e s  of a d e c e a s e d  s h a r e h o l d e r )  and .370 (for r e g u l a t e d

13 i n v e s t m e n t  c o m p a n i e s )  are l i m i t e d  e x c e p t i o n s  to these

14 r e s t r a i n t s .

15 S e c t i o n  1 0 . 0 6 . 3 7 3  f o r b i d s  s h a r e s  of one c l a s s  to be

16 d i s t r i b u t e d  as d i v i d e n d s  to the s h a r e h o l d e r s  of a n o t h e r

17 c l a s s  w i t h o u t  the c o n s e n t  of the h o l d e r s  of the d i s t r i b u t e d

18 class. S e c t i o n  1 0 . 0 6 . 3 7 5  p e r m i t s  f u r t h e r  p r o h i b i t i o n s  on the

19 d i s t r i b u t i o n  of a s s e t s  to be p l a c e d  in the article. , b y l a w s ,

20 i n d e n t u r e s  or o t h e r  a g r e e m e n t s .  S e c t i o n  1 0 . 0 6 . 3 8 0  r e q u i r e s

21 .identification of d i v i d e n d s  o t h e r  than those c h a r g e a b l e  to

22 r e t a i n e d  e a r n i n g s  in o r d e r  to set the s t a g e  for s h a r e -

23 h o l d e r ' s  l i a b i l i t y  for i l l i c i t  d i s t r i b u t i o n s .  S e c t i o n

24 10.06.383 makes the limitations of Article 4 inapplicable in

25 a w i n d i n g  u p  and d i s s o l u t i o n  p r o c e e d i n g .
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1 S e c t i o n  1 0 . 0 6 . 3 8 5  s p e c i f i e s  the p r o c e d u r e  for

2 r e d e m p t i o n  of s h a r e s ;  S e c t i o n  1 0 . 0 6 . 3 8 8  p r o v i d e s  for

3 c a n c e l l a t i o n  of r e d e e m e d  or r e p u r c h a s e d  s h a res. S e c t i o n

4 1 0 . 0 6 . 3 9 0  c o n t i n u e s  the p o l i c y  of f o r m e r  law in p e r m i t t i n g

5 the b o a r d  to c a p i t a l i z e  all or p a r t  of the c o r p o r a t i o n ' s

6 r e t a i n e d  e a r n i n g s .

7

8 A R T I C L E  5: S H A R E H O L D E R S .

9 W h i l e  n u m e r o u s  c h a n g e s  in the r i g h t s  of s h a r e h o l d e r s

■*.0 a r e  c o n t a i n e d  in the C o m m i s s i o n ' s  d r a f t ,  the o v e r a l l  s t a t u  -

11 t o r y  f r a m e w o r k  c o n t i n u e s  p r i o r  law. S e c t i o n  1 0 . 0 6 . 4 0 5

12 p e r m i t s  a n y  s h a r e h o l d e r  to o b t a i n  a s u m m a  vy j u d i c i a l  o r d e r

13 c a l l i n g  an a n n u a l  m e e t i n g  if the d i r e c t o r s  fail to c o n v e n e

14 su c h  a m e e t i n g  w i t h i n  t h i r t e e n  m o n t h s .  R e c o g n i z i n g  the

15 c o m m u n i c a t i o n s  p r o b l e m s  f r e q u e n t l y  e n c o u n t e r e d  in A l a s k a ,

16 the m i n i m u m  p e r i o d  for n o t i c e  of s h a r e h o l d e r  m e e t i n g s  has

17 b e e n  i n c r e a s e d  to t w e n t y  d ays. The t w e n t y  d a y  p e r i o d  a l s o

18 a p p l i e s  to the r e q u i r e m e n t  of S e c t i o n  1 0 . 0 6 . 4 1 3  th a t  the

19 s h a r e h o l d e r  list be m a d e  a v a i l a b l e  for i n s p e c t i o n .  O n c e  a

20 q u o r u m  of s h a r e h o l d e r s  has be e n  o b t a i n e d ,  S e c t i o n  10.06.

21 415(b) p r e c l u d e s  a d i s g r u n t l e d  m i n o r i t y  f r o m  f r u s t r a t i n g  the

22 o t h e r  s h a r e h o l d e r s  b y  s t d g i n g  a "walk o u t . "

23 P r o t e c t i o n  of v o t i n g  r i g h t s  is f i r m l y  e s t a b l i s h e d  u n d e r

24 the Commission's drafts Proxies are presumptively limited

25 to e l e v e n  m o n t h s  and t h e i r  c r e a t i o n  and r e v o c a t i o n  is



1 r e g u l a t e d  b y  S e c t i o n  1 0 . 0 6 . 4 1 8 .  C u m u l a t i v e  v o t i n g  of s h a r e s

2 in the e l e c t i o n  of d i r e c t o r s  is the n o r m  u n l e s s  e l i m i n a t e d

3 b y  the a r t i c l e s .  U n d e r  S e c t i o n  1 0 . 0 6 . 4 2 3  s h a r e h o l d e r s  are

4 p e r m i t t e d  to act i n f o r m a l l y  w i t h o u t  a m e e t i n g .  V o t i n g

5 t r u s t s  can no  l o n g e r  b e  s e c r e t .  O t h e r  s h a r e h o l d e r

6 a g r e e m e n t s  a f f e c t i n g  v o t i n g  r i g h t s  a r e  r e g u l a t e d  b y  S e c t i o n

7 1 0 . 0 6 . 4 2 5  and the c o m m o n  law. P r e e m p t i v e  r i g h t s  are

8 c o n t i n u e d  and r e g u l a t e d  'inder S e c t i o n  1 0 . 0 6 . 4 2 8 .

9 S e c t i o n s  1 0 . 0 6 . 4 3 0  and .433 g r e a t l y  e x p a n d  the c i r c u m -

10 s t a n c e s  u n d e r  w h i c h  s h a r e h o l d e r s  can o b t a i n  i n f o r m a t i o n

11 c o n c e r n i n g  the o p e r a t i o n  of the c o m p a n y  b y  the d i r e c t o r s  and

12 o f f i c e r s .  To f a c i l i t a t e  a c c e s s  to b o o k s  and r e c o r d s ,  d u r a -

13 t i o n a l  and n u m e r i c a l  s t a n d i n g  r e q u i r e m e n t s  h a v e  b e e n  e l i m i -

14 n a t e d  so th a t  a.iy s h a r e h o l d e r  m a y  i n s p e c t .  T o  p r e v e n t  this

15 r i g h t  f r o m  b e i n g  u s e d  to h a r a s s  m a n a g e m e n t ,  a p r o p e r  p u r p o s e

16 for i n s p e c t i o n  is n o w  r e q u i r e d .  S e c t i o n  1 0 . 0 6 . 4 3 3  m a n d a t e s

17 th a t  m a n a g e m e n t  p r o v i d e  s h a r e h o l d e r s  an a n n u a l  r e p ort. This

18 i m p o r t a n t  f e a t u r e  is s u p p l e m e n t e d  b y  S e c t i o n  1 0 . 0 6 . 4 3 3 ( c )

19 w h i c h  p e r m i t s  a s h a r h o l d e r  to o b t a i n  r r . h i t  f i n a n c i a l

20 r e p o r t s  u p o n  d e m a n d .

21 S e c t i o n  1 0 . 0 6 . 4 3 5  is the m o s t  c o m p r e h e n s i v e  d e r i v a t i v e

22 su i t  s t a t u t e  in the U n i t e d  S t a t e s .  T h e  p r e s e n t  c o d e

23 c o n t a i n s  no p r o v i s i o n  on this s u b j e c t .  In a d d i t i o n  to

24 p r o t e c t i n g  d e f e n d a n t s  f r o m  n u i s a n c e  suits, S e c t i o n  1 0 . 0 6 . 4 3 5

25 m a k e s  it i m p o s s i b l e  for a b a c k d o o r  s e t t l e m e n t  to d e p r i v e  the
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1 c o r p o r a t i o n  of the f r u i t s  of a r e c o v e r y .  R e c e n t  h o l d i n g s  in

2 s o m e  j u r i s d i c t i o n s  t h a t  i n d e p e n d e n t  d i r e c t o r s  s h o u l d  be

3 p e r m i t t e d  to o b t a i n  the d i s m i s s a l  of a s h a r e h o l d e r ' s

4 d e r i v a t i v e  s u i t  (on the t h e o r y  t h a t  its p r o s e c u t i o n  is not,

5 in the d i r e c t o r ' s  b u s i n e s s  j u d g m e n t ,  in the b e s t  i n t e r e s t s

6 of the e n t i t y )  a r e  r e j e c t e d  b y  S e c t i o n  1 0 . 0 6 . 4 3 5 .

7

8 S E C T I O N  6: D I R E C T O R S  A N D  O F F I C E R S .

9 T h e  b a s i c  f r a m e w o r k  of a p o t e n t i a l l y  s t r o n g  b o a r d

10 a c t i n g  t h r o u g h  o f f i c e r s  and a g e n t s  is m a i n t a i n e d ,  b u t  the

11 d u t i e s ,  l i a b i l i t i e s  and p r i v i l e g e s  of m a n a g e m e n t  h a v e  b e e n

12 a l t e r e d  in n u m e r o u s  p a r t i c u l a r s .

13 S e c t i o n  1 0 . 0 6 . 4 5 0  g a t h e r s  in t o  o n e  p l a c e  b a s i c  p r o v i -

14 s i o n s  on the s t r u c t u r e  of c o r p o r a t e  m a n a g e m e n t .  F o u r  m a j o r

15 i s s u e s  are s e t t l e d :  (1) the e x e r c i s e  and d e l e g a t i o n  of

16 b o a r d  f u n c t i o n s ;  (2) the s t a n d a r d  for the d u t y  of c a r e  w h i c h

17 m u s t  be o b s e r v e d  b y  d i r e c t o r s ,  and the r i g h t  of d i r e c t o r s  to

18 r e l y  u p o n  c e r t a i n  i n f o r m a t i o n ,  o p i n i o n s ,  r e p o r t s  or

19 s t a t e m e n t s  f r o m  o f f i c e r s ,  e x p e r t s ,  or c o m m i t t e e s  of the

20 b o a r d  on w h i c h  they do  not serve; (3) the a b s o l u t e  r i g h t  of

21 i n s p e c t i o n  of e v e r y  d i r e c t o r  as to all c o r p o r a t e  bo o k s ,

22 r e c o r d s  a n d  d o c u m e n t s  of e v e r y  k i n d ; a n d ,  (4) the

23 c o n s e q u e n c e s  of a d i r e c t o r ' s  f a i l u r e  to d i s s e n t  as to any

24 action taken at a meeting at which such director was

25 p r e s e n t .



1 S e c t i o n  1 0 . 0 6 . 4 5 3  c o n t i n u e s  to r e q u i r e  a m i n i m u m  of

2 t h r e e  d i r e c t o r s  e x c e p t  in c o r p o r a t i o n s  w i t h  o n l y  one or two

3 s h a r e h o l d e r s .  T h e  n u m b e r  of p o s i t i o n s  on the b o a r d  of

4 d i r e c t o r s  of a c o r p o r a t i o n  m u s t  be f i x e d  in the a r t i c l e s  or

5 in a s h a r e h o l d e r  a d o p t e d  b y l a w .  S p e c i a l  r e p r e s e n t a t i o n  m a y

6 be g i v e n  to a c l a s s  of s h a r e h o l d e r s  b y  m a k i n g  th a t  c l a s s

7 c o m p e t e n t  to e l e c t  o n e  or m o r e  r e p r e s e n t a t i v e s  to the b o a r d .

8 D i r e c t o r s  s e r v e  one y e a r  terms u n l e s s  the t o t a l  n u m b e r  of

9 the b o a r d  is ine or m o r e  in w h i c h  c a s e  the b o a r d  m a y  be

10 " c l a s s i f i e d "  w i t h  d i r e c t o r s  s e r v i n g  s t a g g e r e d  t h r e e  ye a r

11 t e r m s .

12 U n d e r  the A C C  the m a j o r i t y  of sha r e s  m a y  r e m o v e

13 i n c u m b e n t  d i r e c t o r s  at any time for any reas o n .  This

14 p r o v i s i o n  r e f l e c t s  the C o m m i s s i o n ' s  b e l i e f  t h a t  the

15 d i r e c t o r s  s h o u l d  at all t imes be s a t i s f a c t o r y  to the

16 m a j o r i t y  s h a r e  i n t e r e s t .  M i n o r i t y  i n t e r e s t s  m a y  b r i n g

17 j u d i c i a l  p r o c e e d i n g s  to r e m o v e  a n y  d i r e c t o r  up o n  p r o o f  that

18 the d e f e n d a n t  is a b u s i n g  the s t a n d a r d s  e s t a b l i s h e d  u n d e r

19 S e c t i o n  1 0 . 0 6 . 4 6 3 .  U n l e s s  t h e y  r e s u l t  f r o m  r e m o v a l ,

20 v a c a c i e s  on the b o a r d  m a y  be f i l l e d  b y  e i t h e r  the

21 shareholders or the directors remaining in o f f i c e .

22 T h e  d e s i r e  to a c h i e v e  m a n a g e r i a l  e f f i c i e n c y  is b a l a n c e d

23 a g a i n s t  t h e  go a l  of i n s u r i n g  e f f e c t i v e  m i n o r i t y  r e p r e s e n t a -

24 ti o n  in the A C C ' s  p r o v i s i o n s  on d e l e g a t i o n  of b o a r d  a u t h o r -

25 ity and f u n c t i o n .  An  i m p o r t a n t  s a f e g u a r d  is the p r o v i s i o n



t h a t  d e l e g a t i o n  of f u n c t i o n s  d o e s  n o t  r e l i e v e  directc- >' 

t h e i r  d u t y  of care.

S e c t i o n  1 0 . 0 6 . 4 7 5  r e c o g n i z e s  t h a t  b o t h  d i s t a n c e  *\nd 

a d v e r s e  t r a v e l  c o n d i t i o n s  m a y  s o m e t i m e s  h a m p e r  the a b i l i t y  

of d i r e c t o r s  to m e e t  f o r m a l l y .  T h e  A C C  p e r m i t s  b o t h  the 

b o a r d  and b o a r d  c o m m i t t e e s  to c o n d u c t  m e e t i n g s  v i a  

c o m m u n i c a t i o n s  e q u i p m e n t  a l l o w i n g  s i m u l t a n e o u s  c o n t a c t  of 

all p a r t i c i p a n t s .  If all of t h e  m e m b e r s  s i g n  w r i t t e n  

c o n s e n t s ,  b o a r d  a c t i o n  m a y  be t a k e n  w i t h o u t  a n y  f o r m a l  m e e t ­

ing .

C o n f l i c t s  of i n t e r e s t  are d e f i n e d  in two d i s t i n c t  and 

c l a s s i c a l  i n s t a n c e s :  w h e r e  the c o n t r a c t  or o t h e r  t r a n s a c t­

ion is b e t w e e n  the c o r p o r a t i o n  and one or m o r e  of its d i r­

ector s ;  and, w h e r e  the c o n t r a c t  or t r a n s e c t i o n  is b e t w e e n  

two c o r p o r a t i o n s  s h a r i n g  a c o m m o n  d i r e c t o r  or d i r e c t o r s .

S e c t i o n  1 0 . 0 6 . 4 8 3  r e g u l a t e s  the n u m b e r ,  kind, and 

t e n u r e  of c o r p o r a t e  o f f i c e r s .  This s e c t i o n  c l a r i f i e s  the 

st a t u s  of c o r p o r a t e  o f f i c e r s  and p r o v i d e s  m a c h i n e r y  w h e r e b y  

p e r s o n s  d e a l i n g  w i t h  such o f f i c e r s  m a y  i n s u r e  that th e y  g a i n  

the u n d i s p u t e d  l i a b i l i t y  of the c o r p o r a t e  e n t i t y .  F o r  the 

f i r s t  ti m e  a d u t y  of c a r e  is a r t i c u l a t e d  for c o r p o r a t e  

o f f i c e r s ,  to a s s i s t  b o t h  s h a r e h o l d e r s  and c o u r t s  in 

e v a l u a t i n g  t h e i r  p e r f o r m a n c e .

S e c t i o n  1 0 . 0 6 . 4 8 8  is a n o t a b l e  f e a t u r e  of the p r o p o s e d  

code. For the f i r s t  time, a c a r e f u l l y  d e f i n e d  c l a s s  of
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1 t r a d i t i o n a l l y  a b u s e d  c r e d i t o r s  m a y  p r o c e e d  a g a i n s t  c o r p o r a t e

2 d i r e c t o r s  and o f f i c e r s  if the c o r p o r a t i o n  d e f a u l t s  on its

3 o b l i g a t i o n s .  This s e c o n d a r y  l i a b i l i t y  is d e s i g n e d  to m a k e

4 m a n a g e m e n t  r e s p o n s i b l e  to c r e d i t o r s .  It is i m p o r t a n t  to

5 n o t e  th a t  this l i a b i i t v  m a y  be e l i m i n a t e d  b y  w r i t t e n

6 c o n t r a c t .

7 S e c t i o n  1 0 . 0 6 . 4 9 0  c o n t i n u e s  w i t h  m i n o r  v a r i a t i o n  the

8 e x i s t i n g  law on the i n d e m n i f i c a t i o n  of d i r e c t o r s ,  o f f i c e r s

9 and e m p l o y e e s  on a c c o u n t  of t h e i r  r o l e  in the c o r p o r a t i o n .

10

11 A R T I C L E  7: A M E N D M E N T S  A N D  C H A N G E S .

12 P r e s e n t  law on a m e n d i n g  the a r t i c l e s  of i n c o r p o r a t i o n

13 is c o n t i n u e d  w i t h  tew a l t e r a t i o n s .  T h e  p r o c e s s  has b e e n

14 g i v e n  f l e x i b i l i t y  b y  a l l o w i n g  e i t h e r  the b o a r d  of the

15 s h a r e h o l d e  to i n i t i a t e  a m e n d m e n t .  U n l e s s  a g r e a t e r

16 m a j o r i t y  is r e q u i r e d  b y  the a r t i c l e s ,  an a b s o l u t e  m a j o r i t y

17 of the s h a r e s  m a y  a u t h o r i z e  an a m e n d m e n t  i n s t e a d  of the 2/3

18 m a j o r i t y  r e q u i r e d  b y  e x i s t i n g  law. In a d d i t i o n  to

19 e s t a b l i s h i n g  " s u p e r m a j o r i t y "  r e q u i r e m e n t s ,  the a r t i c l e s  m a y

20 p r o v i d e  that s h a r e s  v o t e  b y  " c l a s s e s "  in a m e n d i n g  the

21 a r t i c l e s .

22 S e c t i o n s  1 0 . 0 6 . 5 2 2  and .526 a d o p t  a r e c e n t  M o d e l  A c t

23 i n n o v a t i o n  w h i c h  p e r m i t s  a m e n d m e n t  of the a r t i c l e s  b y  j u d i -

24 c i a l  o r d e r  in b a n k r u p t c y  p r o c e e d i n g s .  T h i s  p r o c e d u r e  e l i m i -

25 n a t e s  p o t e n t i a l  f e d e r a l  tax l i a b i l i t y .
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ARTICLE 8 :  ORGANIC CHANGE.

S e c t i o n s  1 0 . 0 6 . 5 3 0  a n d  .542 d e f i n e  and set u p  u n i f o r m  

p r o c e d u r e s  for p r o p o s a l ,  a p p r o v a l  and i m p l e m e n t a t i o n  of 

t h r e e  c l a s s i c a l  o r g a n i c  c h a n g e s .  In the e v e n t  of e i t h e r  a 

m e r g e r  or a c o n s o l i d a t i o n ,  one or b o t h  of the p a r t i c i p a t i n g  

c o n r p o r a t i o n s  f o r m a l l y  c e a s e s  to ex i s t .  In the c o u r s e  of a 

s h a r e  e x c h a n g e ,  t h e r e  is n o  f o r m a l  s u p r e s s i o n  of a 

c o n s t i t u e n t  corporatio.. b u t  one of the e n t i t i e s  b e c o m e s  a 

w h o l l y  o w n e d  s u b s i d i a r y  of the other. In e a c h  i n s t a n c e ,  the 

s c h e m e  of the ACC is to p l a c e  r e s p o n s i b i l i t y  for f r a m i n g  a 

p r o p o s a l  w i t h  the b o a r d s  of the p a r t i c i p a t i n g  c o r p o r a t i o n s .  

A p p r o v a l  of the s h a r e h o l d e r s  is then r e q u i r e d  and o b t a i n e d  

u n d e r  S e c t i o n s  1 0 . 0 6 . 5 4 4  and .546.

D u e  to the i n h e r e n t l y  d i f f e r e n t  i n t e r e s t s  i n v o l v e d ,  the 

m e r g e r  of a s u b s i d i a r y  c o r p o r a t i o n  i n t o  the p a r e n t  is g o v ­

e r n e d  b y  a s e p a r a t e  s e c t i o n .

The u s e  of m e r g e r s ,  c o n s o l i d a t i o n s  or s h a r e  e x c h a n g e s  

to " f r e e z e  out" m i n o r i t y  s h a r e  -interests wi l l  v i o l a t e  a 

s t a t u t o r y  p r e s u m p t i o n  c r e a t e d  b y  S e c t i o n  1 0 . 0 6 . 5 4 2 .

The sale, o t h e r  than in the r e g u l a r  c o u r s e  of b u s i n e s s ,  

of all or s u b s a n t i a l l y  all of the c o r p o r a t e  a s s e t s  is t r e a t­

ed as a n o t h e r  type of o r g a n i c  c h a n g e  b y  the ACC.

The o r g a n i z a t i o n  and s u b s t a n c e  of the p r o v i s i o n s  on the 

r i g h t s  of s h a r e h o l d e r s  w h o  d i s s e n t  f r o m  an o r g a n i c  c h a n g e  

and w h o  w i s h  to ha v e  the c o r p o r a t i o n  b u y  o u t  t h eir i n t e r e s t
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1 ha v e  b e e n  a d o p t e d  f r o m  t h e  l a t e s t  v e r s i o n  of t h e  M o d e l  Act.

2
3 ARTICLE 9 :  DISSOLUTION.

4 D i s s o l u t i o n  is to a c o r p o r a t e  e n t i t y  w h a t  d e a t h  is to a

5 n a t u r a l  p e r s o n .  As w i t h  the p r o v i s i o n s  r e s p e c t i n g  a r t i c l e s

6 b y l a w s ,  a m e n d m e n t s ,  and o r g a n i c  c h a n g e ,  t h e  p r o t e c t i o n  of

7 s h a r e h o l d e r s  and c o r p o r a t e  c r e d i t o r s  is a d d r e s s e d  in the A C C

8 s e c t i o n s  g o v e r n i n g  d i s s o l u t i o n .

9 A r t i c l e  9 d i s t i n g u i s h e s  b e t w e e n  two t y p e s  of

10 d i s s o l u t i o n .  is the key, the d i s s o l u t i o n  is sa i d  to be

11 " v o l u n t a r y . "  If the li f e  of the c o r p o r a t i o n  is to be t a k e n

12 as a c o n s e q u e n c e  of g r o s s  a b u s e  of a m i n o r i t y  or b e c a u s e  of

13 p e r s i s t e n t  and s e r i o u s  f l a u n t i n g  of the s t a t e ' s  r e g u l a t i o n ,

14 then c o r p o r a t e  t e r m i n a t i o n  is " i n v o l u n t a r y . "

l r> V o l u n t a r y  d i s s o l u t i o n  has b e e n  r e m o v e d  f r o m  the a m b i t

16 of the b o a r d ;  it n o w  r e s t s  e n t i r e l y  w i t h  the s h a r e h o l d e r s .

17 A  t w o - t h i r d s  m a j o r i t y  is s t i l l  r e q u i r e d  to m a k e  an e l e c t i o n

18 to d i s s o l v e .  A  r e v o c a t i o n  of the e l e c t i o n  is p e r m i t t e d  if

19 m a d e  p r i o r  to the c o m m e n c e m e n t  of w i n d i n g  up  p r o c e e d i n g s .

20 S e c t i o n  1 0 . 0 6 . 6 1 8  c o n t i n u e s  the p o l i c y  of c u r r e n t  law w h i c h

21 a l l o w s  the c o r p o r a t i o n  to p e t i t i o n  for j u d i c i a l  s u p e r v i s i o n

22 of the w i n d i n g  up; this o p t i o n  has b e e n  e x p a n d e d  b y

23 p e r m i t t i n g  s h a r e h o l d e r s  and c r e d i t o r s  to p e t i t i o n  for such

24 s u p e r v i s i o n  as well.

25 In a d d i t i o n  to b e i n g  the u l t i m a t e  s a n c t i o n  a g a i n s t  the



1

2
3

4

5

6
7

8
9

10

11

12

13

14

15

16

17

18

19

20
21

22
23

24

25

- 2 1 -

g r o s s  o p p r e s s i o n  or a b u s e  of m i n o r i t y  i n t e r e s t s  and as a 

r e l e a s e  in the e v e n t  of d e a d l o c k  at t h e  s h a r e h o l d e r  or 

d i r e c t o r  level, i n v o l u n t a r y  d i s s o l u t i o n  m a y  be s o u g h t  b y  the 

c o m m i s s i o n e r  as a m e a n s  of e n f o r c i n g  c o m p l i a n c e  w i t h  a 

v a r i e t y  of r e p o r t i n g  a n d  f e e  p a y m e n t  r e q u i r e m e n t s ,  or to 

p r o t e c t  the s t a t e  a g a i n s t  g r o s s  a b u s e  of c o r p o r a t e  p o w e r s .

A n  i n n o v a t i o n  in the l a w  r e g a r d i n g  s h a r e h o l d e r s '  s u i t s  

f or i n v o l u n t a r y  d i s s o l u t i o n  is S e c t i o n  1 0 . 0 6 . 6 3 8 ' s  p r o v i s i o n  

f or a j u d i c i a l l y  s u p e r v i s e d  p u r c h a s e  of the p l a i n t i f f s '  

s h a r e s  b y  s h a r e h o l d e r s  d e s i r i n g  to p r e s e r v e  the c o r p o r a t i o n .  

C o n c e r n  for the fate of a c o r p o r a t i o n  w h i c h  m a y  be an 

o t h e r w i s e  v i a b l e  e m p l o y e r  and c o m p e t i t o r  in the m a r k e t p l a c e  

is r e f l e c t e d  in S e c t i o n  1 0 . 0 6 . 6 4 0 ' s  m a c h i n e r y  for 

a p p o i n t m e n t  of a p r o v i s i o n a l  d i r e c t o r  to r e s o l v e  d e a d l o c k  at 

t he b o a t ?  level.

In the w a k e  of a n y  d i s s l u t i o n  the w i n d i n g  up p r o c e s s  

f o l l o w s  the p r e s u m p t i o n  th a t  a m o r e  a d v a n t a g e o u s  d i s p o s i t i o n  

of the c o r p o r a t e  assets can b e  ciccomplished b y  the e x i s t i n g  

m a n a g e m e n t  (officers and d i r e c t o r s )  than b y  the " l i q u i d a t i n g  

r e c e i v e r "  a s s i g n e d  this t a s k  u n d e r  c u r r e n t  law. This 

p r e s u m p t i o n  is s u b j e c t  to j u d i c i a l  a l t e r a t i o n  in a p p r o p r i a t e  

ca s e s .  R e c e i v e r s  may be a p p o i n t e d  e v e n  p r i o r  to w i n d i n g  up 

u n d e r  S e c t i o n  1 0 . 0 6 . 6 ^ 3  if the c o r p o r a t e  a s s e t s  a r e  in 

d a n g e r  of b e i n g  w a s ted.

T h e  p o w e r s  of the c o u r t  in a d i s s o l u t i o n  an^ the



1 a u t h o r i t y  a n d  d u t i e s  of the b o a r d  d u r i n g  w i n d i n g  up  are

2 s p e c i f i e d  in d e t a i l .  A  s y s t e m  for s e t t l i n g  c o r p o r a t e

3 o b l i g a t i o n s  in one c o u r t  p r o c e e d i n g  p r o v i d e s  for j u d i c i a l

4 e c o n o m y .  F u r t h e r  p r o v i s i o n s  g o v e r n  r e c o v e r y  of i m p r o p e r

5 d i s t r i b u t i o n s  to s h a r e h o l d e r s  a n d  the c o n t i n u e d  e x i s t e n c e  of I

6 the d i s s o l v e d  c o r p o r a t i o n  for p u r p o s e s  of p r o c e e d i n g s  a n d

7 a c t i o n s  not t e r m i n a t e d  p r i o r  to i s s u a n c e  of the c e r t i f i c a t e

8 of d i s s o l u t i o n .

9

10 A R T I C L E  10: F O R E I G N  C O R P O R A T I O N S .

11 T h e  m o s t  i m p o r t  .nt a l t e r a t i o n  in the t r e a t m e n t  of

12 c o r p o r a t i o n s  o r g a n i z e d  u n d e r  t h e  laws of a n o t h e r  s t a t e  w h i c h

13 s e e k  to do b u s i n e s s  in A l a s k a  is the i m p o s i t i o n  of m a n y  of

14 the s a m e  s t a n d a r d s  of f a i r n e s s  and d i s c l o s u r e  w h i c h  a p p l y  to

15 d o m e s t i c  c o r p o r a t i o n s .  A  f o r e i g n  c o r p o r a t i o n  d o i n g  b u s i n e s s

16 in A l a s k a  m u s t  r e g i s t e r  w i t h  the c o m m i s s i o n e r ;  n o t i f y  h i m  of

17 c h a n g e s  in its name, p u r p o s e s ,  or a r t i c l e s ;  and f o r m a l l y

18 w i t h d r a w  u p o n  t e r m i n a t i n g  b u s i n e s s  in the state. E a c h

19 f o r e i g n  c o r p o r a t i o n  mu s t  m a i n t a i n  in A l a s k a  a r e g i s t e r e d

20 a g e n t  for s e r v i c e  of p r o c e s s  a n d  a r e g i s t e r e d  o f f i c e .  A b u s e

21 of these requirements will  result .in revocation of the

22 " c e r t i f i c a t e  of a u t h o r i t y "  to t r a n s a c t  b u s i n e s s  in A l a s k a .

23

24 A R T I C L E  11: R E P O R T S ,  FEES, A N D  P E N A L T I E S .

25 T h e  p r o v i s i o n s  on r e p o r t i n g ,  fees, and r e l a t i o n s  w i t h
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1 the conunissio.ner in A r t i c l e  11 r e f l e c t  the l e g i s l a t u r e ' s

2 c o m p r e h e n s i v e  a m e n d m e n t  of t h e  A B C A  in. 1980.

3

4 T R A N S I T I O N  P R O V I S I O N S .

5 T h e  a d o p t i o n  of m a j o r  s u b s t a n t i v e  c h a n g e s  in c o r p o r a t e

6 l a w  r e q u i r e s  p r o v i s i o n s  to i n s u r e  a n o n - d i s r u p t i v e  t r a n s -

7 ition. Th i s  is a c c o m p l i s h e d  b y  e s t a b l i s h i n g  an e f f e c t i v e

8 d a t e  w h i c h  d r a w s  the li n e  b e t w e e n  the a p p l i c a b i l i t y  of p r i o r

9 law a: * t h a t  of the ACC. See, *Sec. 3.
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