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ANALYSIS OF CS SENATE BILL NO. 749 (LABOR AND COMMERCE)

CSSB 749 (L&C) would amend language in Chapter 45 of the Alaska 

Statutes, Trade Practices, specifically 45.45.010(f). This particular 

subsection was adopted in 1973 and prohibits a lender from taking an 

equity participation in a loan transaction entered into with a borrower. 

There is neither case law nor legislative history to explain its 
inclusion in existi'ng statutes.

In reviewing federal banking law, the committee finds no such 

prohibition against equity participation. On the contrary, the Office 

of the Comptroller of the Currency states in Interpretive Ruling 7.7312:

A national bank may take as consideration for a loan 

a share in the profit, income or earnings from a 

business enterprise of a borrower. Such share may be 

in addition to or in lieu of interest. The borrower's 

obligation to repay principal, however, shall not be 

conditioned upon the profit, income or earnings of 
the business enterprise.

12 C.F.R. 7.7312
Likewise, in reviewing the banking laws of the other 49 states, the 

committee finds no such prohibition, although Tennessee does have a 

statute (47.24.102) which restricts a lender's ability to enter in to an 

equity participation in loan transactions of less than $1 million.

The committee is concerned about the flow of long-term capital into the 

state, and finds that the existing 45.45.010(f) inhibits that flow. 

Present economic conditions, marked by high inflation rates and high 

interest rates, have forced both developers and traditional long-term 

lenders to come up with new methods of financing which: (1) provide the 

lender protection against inflation, end (2) provide the developer an 
affordable interest rate.

An equity participation allows the lerder to participate in the profit, 

income or earnings from a business enterprise of the borrower, thus 

providing him with the hedge he needs against inflation. It allows the 

borrower access to funds with which to develop projects that otherwise 

would net be economic at the higher interest rates required by 
traditional financing.

In supporting this legislation, it is the committee's intent that state 

regulators of financial institutions require lenders and borrowers to 
abide by the provision of C.F.R. 7.7312 which relates to the repayment 

of principal. In addition, the committee intends, by the inclusion cf 
credit unions on line 10. to provide rarity for ail financial 

institutions doinc business within t'r= state. Finally, by inclusion cf 

the limitations or loan amount and te— , the committee intends to 

protect the interests of relatively unsophisticated borrowers.
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M a r c h  1, 1 9 8 2

S e n a t o r  B o b  M u l c a h y  
' C h a i r m a n ,  L a b o r  & C o m m e r c e  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

Re: S e n a t e  B i l l  7 4 9 

D e a r  S e n a t o r  M u l c a h y :

L a s t  y e a r  m y  p a r t n e r s  a n d  I e n c o u n t e r e d  e x t r e m e  d i f f i c u l t y  in 
s e c u r i n g  f i n a n c i n g  for the p u r c h a s e  of  t h e  A l a s k a  P a c i f i c  B a n k  
B u i l d i n g  in A n c h o r a g e  d u e  to the s t a t u e  p r o h i b i t i n g  e q u i t y  
p a r t i c i p a t i o n  for the l e n d e r .  W e  w e r e  s u c c e s s f u l  in the long 
r u n  b u t  o n l y  a f t e r  c o n t a c t i n g  e i g h t y - t w o  le n d e r s .

In r e a d i n g  S e n a t e  B i l l  No. 749, I w o u l d  m a k e  the f o l l o w i n g  
r e c o m m e n d a t i o n s  for change:

1. "if the t e r m  o f  the l o a n  is l e s s  than 15 y e a r s "  is too 
r e s t r i c t i v e .  M o s t  i n t e r e s t  s e n s i t i v e  l e n d e r s  w i l l  r e q u i r e  
a c a l l  b e t w e e n  the f i f t h  and t e n t h  y e a r .  C l a r i f i c a t i o n
is n e e d e d .  M o s t  e q u i t y  p a r t i c i p a t i o n  l o a n s  w i l l  h a v e  an 
a m o r t i z a t i o n  of  th i r t y  (30) y e a r s  w i t h  a c a l l  at y e a r  ten (10) .

2. I w o u l d  p r e f e r  the b i l l  be s h o r t e n e d  a n d  e n d  w i t h
" l e s s  t h a n  $ 1 , 0 0 0 , 0 0 0 , "  By l i m i t i n g  e q u i t y  p a r t i c i p a t i o n  
l o a n s  to l o a n s  over $ 1 , 0 0 0 , 0 0 0 ,  the l e g i s l a t u r e  is a u t o m a t i c a l l y  
p r o t e c t i n g  the small, u n s o p h i s t i c a t e d  i n v e s t o r  f r o m  p r i v a t e  
l o a n  s h a r k s .

In e s s e n c e ,  I d o  n o t  feel t h a t  the g o v e r n m e n t  s h o u l d  be i n v o l v e d  
in r e s t r i c t i n g  f r e e  e n t e r p r i s e .  If a p u r c h a s e r  c a n  o b t a i n  a 
s a t i s f a c t o r y  y i e l d  t h r o u g h  an e q u i t y  p a r t i c i p a t i o n  lo a n  w i t h  
a l e n d e r ,  the s t a t e  g o v e r n m e n t  s h o u l d  n o t  p r o h i b i t  su c h  a 
tr a n s a c t i o n .

If we w i s h  to k e e p  our e c o n o m y  h e a l t h y  in A l a s k a ,  we m u s t  not 
p r o h i b i t  b u y e r s  f r o m  o b t a i n i n g  e q u i t y  p a r t i c i p a t i o n  l o a n s  on  
w h a t e v e r  t e r m s  a r e  a c c e y t a b l e  to the b u y e r .  R e n t a l  r a t e s  a r e  
i n s u f f i c i e n t  to r ^ppert the c u r r e n t  h i g h  i n t e r e s t  r a t e s  o n  a 
s t r a i g h t  m o r t g a g e .  As o w n e r s  a n d  p u r c h a s e r s  of  real e s t a t e ,  we 
n e e d  t h e  l a t i t u d e  to n e g o t i a t e  the b e s t  l o a n  p a c k a g e  a v a i l a b l e  
an d  t h a t  is o f t e n  an e q u i t y  p a r t i c i p a t i o n  loan.

P l e a s e  k e e p  m e  i n f o r m e d  as to the p r o g r e s s  of S e n a t e  B i l l  749.
T h a n k  you.

M a r i g a l e  C o m p t o n  C C I M  

M C / d d □3./W-S



JAYS. HAk'MOMD. GOVERNOR

POUCHD
JUNEAU, ALASKA 9S 8 1 1 
PHONE: 465-2500

DEPARTMENT OF COMMERCE &  

ECONOMIC DEVELOPMENT
OFFICE OF THE COMMISSIONER

February 25, 1982

i

Honorable Bob Mulcahy, Chairman 

Senate Labor & Commerce Committee 

Pouch V
Juneau, Alaska 99811

Dear Senator Mulcahy:

RE: SB 749, An Act Relating to Equity Participation

You have requested the position of the Department of Commerce and Economic 

Development on the above subject bill. First, let me say that, as 
written, we would find no detrimental impact on the safety and soundness 
of those financial institutions that we regulate. This is mainly covered 
by Lines 17 and 18 which provide that the loan principal cannot be 
conditioned upon profits, earning: or income.

In general, we are in favor of the bill and would sunr>ort it. We feel 

that it will encourage financing that would not oth.rwise be available 
due to high rates. This legislation would also provide for a new source 

of participants in lendings, i.e., insurance company, that are otherwise 
prohibited without this legislation.

Provisions that provide for an exemption on one to four family owner- 
occupied dwellings will allow new methods of home financing that are 
springing up in other states. Any of these activities would not create 

any additional risk that is not already found in lending as it is; known 
today and any risk could be adequately regulated if necessary.

If you wish any further information you may contact Mr. Kirkpatrick 
direct at 465-2521.

Sincerely,

£ a J .

Edward W. Eboch 

Deputy Commissioner

WFK/cw#l0R4



Alaska State Legislature
Senate

Official Business Pouch V

Labor &  Commerce Committee juneaû AlasS'̂ sn

SB 749; Summary

Allows equity participation  in  shared appreciation mortgages for loans greater 

than $1 m illio n , and w ith terms in  excess of 15 years, and for loans to acquire a 

one vo four fam ily dwelling to be us =d as the residence of the borrower. The oblig­

ation of the borrower to repay the p rincipal nay not be conditioned upon the profits^ 

incane, or earnings of a business enterprise of the borrower. Amends existing  law 

to fa c ilita te  the flow of long term cap ita l w ithin Alaska.

CS for SB 749; Would permit equity participation  in  loans greater than $1 m illio n  

and for terms in  excess of 15 years.



H o g e  a n d  L e k i s c h
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M a r c h  3, 1 9 8 2

S e n a t o r  B c o  M u l c a h y
C h a i r m a n ,  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

R e : S e n a t e  (Bill 74 9 \)
—  \ y

D e a r  S e n a t o r  M u l c a h y :  \

W a s h i n g t o n  M o r t g a g e  C o . , Inc. (WMC) has a s k e d  m e  to 
s u b m i t  the f o l l o w i n g  c o m m e n t s  r e g a r d i n g  S e n a t e  B i l l  749.

1. W M C  s u g g e s t s  chat five (5) year;, be 
s u b s t i t u t e d  f o r  f i f t e e n  (15) y e a r s  o n  the f i f t h  l i n e  o f  the 
B i l l .  T h e  r e a s o n  for t h i s  s u g g e s t e d  c h a n g e  is t h a t  l o a n s  t h a t  
a r e  p r e s e n t l y  b e i n g  m a d e  in o t h e r  s t a t e s  h a v e  a g e n e r a l  te r m
o f  f i v e  to t e n  y e a r s  and, in o r d e r  for A l a s k a  to be c o m p e t i t i v e  
in t h e  c o m m e r c i a l  r e a l  e s t a t e  l o a n  m a r k e t ,  it s h o u l d  h a v e  a 
t e r m  r e q u i r e m e n t  no m o r e  r e s t r i c t i v e  t h a n  the r e q u i r e m e n t s  of 
t h e  p r e s e n t  n a t i o n a l  c o m m e r c i a l  r e a l  e s t a t e  loan m a r k e t .

2. T h e  l a s t  s e n t e n c e  o f  S e n a t e  B i l l  749 a p p e a r s  
to b e  c o n t r a d i c t o r y  to t h e  f i r s t  s e n t e n c e  in t h a t  it a p p e a r s
to s t a t e  t h a t  t h e  b o r r o w e r  d o e s  n o t  h a v e  to r e p a y  p r i n c i p a l  
d e p e n d e n t  u p o n  the p r o f i t s ,  i n c o m e ,  o r  e a r n i n g s  of a b u s i n e s s  
e n t e r p r i s e  o f  a b o r r o w e r .  O b v i o u s l y ,  if a b o r r o w e r  has a g r e e d  
to p a y  a p e r c e n t a g e  of p r o f i t s ,  income, o r  e a r n i n g s  in c o n s i d e r a t i o n  
f o r  a n  o t h e r w i s e  p e r m i t t e d  lo a n  and the b o r r o w e r  f a i l s  tc pay 
t h e  p r o f i t ,  i n c o m e  o r  e a r n i n g s ,  the l e n d e r  s h o u l d  h a v e  the 
r i g h t  to d e c l a r e  a d e f a u l t  a n d  r e q u i r e  the p r i n c i p a l  r e p a y m e n t .
If t h e  i n t e n t  o f  the S p e c i a l  C o m m i t t e e  on B a n k i n g  is to m e a n  
s o m e t h i n g  o t h e r  t h a n  i n d i c a t e d  abo v e ,  th e n  that i n t e n t  s h o u l d  
be  m o r e  c l e a r l y  r e f l e c t e d  in the l e g i s l a t i o n  or  in an a p p r o p r i a t e  
c o m m i t t e e  r e p o r t .

V e r y  t ruly yours,

A n d r e w  E. H o g e  
A t t o r n e y  for W a s h i n g t o n  M o r t g a g e  Co. I n c .

A E H / m s
cc: S e n a t o r  P a t r i c k  Ro d e y ,  A t t e n t i o n  J i m  K e l l y

W a s h i n g t o n  M o r t g a g e  Co . ,  Inc.



(JURY OF TELEGRAM BEING SENT TO MEMBERS OF SENATE
LABOR AND COMMERCE COMMITTEE 3/10/82

W A S H I N G T O N  M O R T G A G E  C O . ,  INC. 
2720 T h i r d  A v e n u e ,  S u i t e  300 

S e a t t l e ,  W A  9 8 1 2 1  
(206) 6 8 2 - 5 2 4 0

M a r c h  10, 1982

S e n a t o r  B o b  M u l c a h y
C h a i r m a n ,  L a b o r  and C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
R o o m  119 C a p i t o l  B u i l d i n g  
J u n e a u ,  A K  9 9 8 1 1

Re: S e n a t e  B i l l  749
U s u r y / E q u i t y  and I n c o m e  P a r t i c i p a t i o n

D e a r  S e n a t o r  M u l c a h y  a n d  C o m m i t t e e  M e m b e r s :

It h a s  c o m e  t o  o u r  a t t e n t i o n  t h a t  t h e  p r o p o s e d  c h a n g e  
in t h e  u s u r y  l a w  is c o n t i n g e n t  u p o n  t h e  m i n i m u m  l o a n  a m o u n t  
b e i n g  $ 1 , 0 0 0 , 0 0 0  a n d  t h e  m i n i m u m  t e r m  of the l o a n  b e i n g  f i f t e e n  
(15) ye a r s .  W e  h a v e  no  p r o b l e m  w i t h  t h e  m i n i m u m  l o a n  a m o u n t  
b e i n g  $ 1 , 0 0 0 , 0 0 0 ;  h o w e v e r ,  w e  d o  h a v e  a r e a l  c o n c e r n  a b o u t  
t h e  m i n i m u m  t e r m  b e i n g  f i f t e e n  (15) ye a r s .  W e  f e e l  t h a t  this 
w i l l  a d v e r s e l y  a f f e c t  t h e  a t t r a c t i o n  o f  l o n g  t e r m  c a p i t a l  to 
t h e  S t a t e  of A l a s k a .

W e  r e c o m m e n d  a m i n i m u m  of  f i v e  (5) y e a r s  w i t h  an 
a l t e r n a t i v e  c f  f i v e  (5) y e a r s  f o r  m u l t i - f a m i l y  r e n t a l  p r o j e c t s  
a n d  t e n  (10) y e a r s  for c o m m e r c i a l  p r o j e c t s .  W e  h o p e  the 
f o l l o w i n g  p a r a g r a p h s  w i l l  c l a r i f y  and s u p p o r t  t h i s  r e c o m m e n d a t i o n .

L o n g  t e r m  l e n d i n g  h a s  c h a n g e d  o v e r  t h e  p a s t  f e w  years. 
?.nflation h a s  n e c e s s i t a t e d  l e n d e r s  to n e g o t i a t e  the t e r m  of 
t h e i r  l o a n s  to m u c h  s h o r t e r  p e r i o d s  w i t h  t e n  (10) y e a r s  b e i n g  
t h e  m a x i m u m  today. M u l t i - f a m i l y  r e n t a l  h o u s i n g  l e n d i n g  f o r  the 
p a s t  f i v e  (5) to ten (10) y e a r s  has b e e n  p r i m a r i l y  p r o v i d e d  
by  t h e  t h r i f t  i n d u s t r y .  P e n s i o n  f u n d s  and l i f e  i n s u r a n c e  
c o m p a n i e s  h a v e  n o t  p r o v i d e d  t h i s  ty p e  f i n a n c i n g  and, in fact, 
a m a j o r i t y  o f  the o p e r a t i n g  p o l i c i e s  p r o h i b i t  l e n d i n g  on 
a p a r t m e n t s .

W e  h a v e  p r o v i d e d  a l o t  c f  a p a r t m e n t  l e n d i n g  in A l a s k a  
in t h e  past; h o w e v e r ,  w e  h a v e  d o n e  no a p a r t m e n t  l e n d i n g  in 
t h e  p a s t  t w o  (2) y e a r s  b e c a u s e  o f  y o u r  u s u r y  law. We  f e e l  th a t  
it is i m p e r a t i v e  to h a v e  fi v e  (5) y e a r s  as a l i m i t a t i o n  in 
Senr.te Bi l l  ’’49 for m u l t i - f a m i l y  l o a n s  if w e  a r e  to a t t r a c t  
l o n g  t e r m  c a p i t a l  to y o u r  s t a t e  to o v e r c o m e  y o u r  p r e s e n t  h o u s i n g  
s h o r t a g e .

V e r y  t r u l y  y o u r s ,

/ s /

R o g e r  J. O ' C o n n e l l  
S e n i o r  V i c e  P r e s i d e n t
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£S>SENATOR BOB MULCAHY, CHA IRMAN
CARE STATE LABOR AND COMMERCE COMM ITTEE  
ROOM 119 CA P IT O L  BLDG 

::::: JUn EO AK 996 11

REGARD ING  SENATE B I L L  #749 USURY/EQU ITY  AMD INCOME P A R T I C I P A T I O N .

I T  HAS COME TO OUR A T T EN T ION  THAT THE PROPOSED CHANGE IN THE USURY 
LA.. I S  CONT INGENT  UPON A M IN IMUM LOAN AMOUNT B E ING  ONE M I L L IO N  
DOLLARS .  THE  M IN IMUM TERM Or THE LOAN B E IN G  15 YEARS .

HE HAVE NO PROBu IM  W ITH  THE M IN IMUM LOAN AMOUNT B E IN G  ONE M I L L IO N  
DOLLARS HOHF.VER WE DO HAVE A REAL CONCERN ABOUT THE M IN IMUM TEwM 
B E IN G  15 YEARS .  HE F E E L  THAT T H I S  W ILL ADVERSELY A F F E C T  THE 
ATTRACT ION  OF LONG TERM CAP ITA L  TO THE STATE OF ALASKA .

HE RECOMMEND A M IN IMUM TERM Or F I V E  YEARS W ITH AN A LTERNA T IV E  OF r I V E  
YEARS FOR M U LT I/ FA M IL Y  RENTAL PROJECTS AND TEN YEARS FOR COMMERCIAL 
PRO J EC T S .  HE HOPE THE FOLLOW ING PARAGRAPH W ILL  HELP C L A R IF Y  AND 
SUPPORT T H I S  RECOMMENDAT ION .

LONG TERM LENDING HAS CHANGED OVER THE PA ST  FEW YEARS IN FLAT IO N  HAS 
N E C E S S IT A T E D  LENDERS TO N EGO T IA TE  THE TERM OF T H E I R  LO/w. TO MUCH 
SHORTER P E R IO D S  WITH TEN YEARS B E IN G  THE MAXIMUM TODAY.

M U L T I / F A M IL Y  RENTAL HOUSING LENDING FOR TH E PAST F I V E  TO I E )  YEA' > 
h Aw BEEN P 1.1 MAR I L Y  PROVIDED BY TH~ I T i R l F i  I n D U S T R Y .  PEisblOiJ i*Jr* Ai'.L 
L I F E  INS UN A CF A G F N C IF S  HAVE NOT PROVIDE!)  T H I S  T Y P E  F IN A N CIN G A. . .  IN 
rA C T  A MAJO.% I T Y  Or THE OPERATING P O L I C I E S  PR O H IB IT  LENDING Oi\
AHA -.Ti'.ENTS.'

.E HAVE PROVIDED A LOT Or APARTMENT LENDING IN ALASKA I T H E  PAST 
10..EVER Nb HAVE DONE NO APARTMENT L E N D I N G  THE PA S T  i..C) YEARS 
■.ECAUSE Or YOUR USURY LANG

t.E F E E L  THAT' I T  I S  IM P E R A T IV E  TO HAVE F I V E  YEARS AS THE L I  M IT  AT I o * IN 
SEr .A TE  B I L L  #749 FOR M U L T I / F A M I L Y  LOANS I F  .<!: ARE TO ATTRACT LO.P- 
TER • C A P I T A L  TO YOUR S T A T E  TO OVERCOME YOU,< PRESEN T  HOUSING S i lO . ,TAGE.

S IN C E R E
R J O'CONNELL
SEN IO R V I C E  P R E S ID E N T
>• A5HINGTON MORTGAGE CO INC

TO REPLY BY MAILGRAM. SEE INSTRUCTIONS ON REVERSE SIDE.

162s EST

SERVICE 
♦



REALTY CO. , ^ H Q ^ e S ,
619 E. 5th Ave., Anchorage, Alaska 99501 Telephone (907) 276 0000

M a r c h  I, 1 9 8 2

S e n a t o r  B o b  M u l c a h y  
' C h a i r m a n ,  L a b o r  & C o m m e r c e  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

Re: S e n a t e  B i l l  749 

D e a r  S e n a t o r  M u l c a h y :

L a s t  y e a r  m y  p a r t n e r s  and I e n c o u n t e r e d  e x t r e m e  d i f f i c u l t y  in 
s e c u r i n g  f i n a n c i n g  for t h e  p u r c h a s e  of the A l a s k a  P a c i f i c  B a n k  
B u i l d i n g  in A n c h o r a g e  d u e  to t h e  s t a t u e  p r o h i b i t i n g  e q u i t y  
p a r t i c i p a t i o n  for the l e n d e r .  W e  w e r e  s u c c e s s f u l  in the l o n g  
ru n  b u t  o n l y  a f t e r  c o n t a c t i n g  e i g h t y - t w o  l e n d e r s .

In r e a d i n g  S e n a t e  B i l l  No. 749, I w o u l d  m a k e  the f o l l o w i n g  
r e c o m m e n d a t i o n s  for c h a n g e :

1. " i f  t h e  t e r m  o f  t h e  l o a n  is l e s s  than 15 y e a r s "  is t o o  
r e s t r i c t i v e .  M o s t  i n t e r e s t  s e n s i t i v e  l e n d e r s  w i l l  r e q u i r e  
a c a l l  b e t w e e n  the f i f t h  a n d  t e n t h  y e a r .  C l a r i f i c a t i o n
is n e e d e d .  M o s t  e q u i t y  p a r t i c i p a t i o n  l o a n s  w i l l  h a v e  an 

a m o r t i z a t i o n  of t h i r t y  (30) y e a r s  w i t h  a c a l l  a t  y e a r  ten (10) .

2. I w o u l d  p r e f e r  the b i l l  be s h o r t e n e d  a n d  e n d  w i t h
" l e s s  t h a n  $ 1 , 0 0 0 , 0 0 0 . "  B y  l i m i t i n g  e q u i t y  p a r t i c i p a t i o n  
l o a n s  to l o a n s  o v e r  $ 1 , 0 0 0 , 0 0 0 ,  the l e g i s l a t u r e  is a u t o m a t i c a l l y  
p r o t e c t i n g  the s m a l l ,  u n s o p h i s t i c a t e d  i n v e s t o r  f r o m  p r i v a t e  
l o a n  s h a r k s .

In e s s e n c e ,  I d o  n o t  f e e l  t h a t  the g o v e r n m e n t  s h o u l d  be i n v o l v e d  
in r e s t r i c t i n g  f r e e  e n t e r p r i s e .  If a p u r c h a s e r  c a n  o b t a i n  a 
s a t i s f a c t o r y  y i e l d  t h r o u g h  an e q u i t y  p a r t i c i p a t i o n  l o a n  w i t h  
a l e n d e r ,  the s t a t e  g o v e r n m e n t  s h o u l d  not p r o h i b i t  s u c h  a 
t r a n s a c t i o n .

If we w i s h  to k e e p  o u r  e c o n o m y  h e a . t h y  in A l a s k a ,  we  m u s t  n o t  
p r o h i b i t  b u y e r s  f r o m  o b t a i n i n g  e q u i t y  p a r t i c i p a t i o n  l o a n s  on  
w h a t e v e r  t e r m s  a r e  a c c e p t a b l e  to the buy e r .  R e n t a l  r a t e s  a r e  
i n s u f f i c i e n t  to s u p p o r t  t h e  c u r r e n t  h i g h  i n t e r e s t  r a t e s  o n  a 
s t r a i g h t  m o r t g a g e .  A s  o w n e r s  a n d  p u r c h a s e r s  o f  r e a l  e s t a t e ,  wc 
n e e d  t h e  l a t i t u d e  to n e g o t i a t e  the b e s t  l o a n  p a c k a g e  a v a i l a b l e  
a n d  t h a t  is o f t e n  an e q u i t y  p a r t i c i p a t i o n  loan.

P l e a s e  k e e p  m e  i n f o r m e d  as  to the p r o g r e s s  o f  S e n a t e  B i l l  749.
T h a n k  y o u .

M a r i g a l e  C o m p t o n  C C I M  

M C / d d \E mls



OFFICE OF THE COMMISSIONER

POUCHD
JUNEAU, ALASKA 95811 
PHONE: 465-2500

DEPARTMENT OF COMMERCE d  
ECONOMIC DEVELOPMENT

February 25, 1982

Honorable Bob Mulcahy', Chairman 

Senate Labor & Commerce Committee 

Pouch V
Juneau, Alaska 99811

Dear Senator Mulcahy:

RE: SB 749, An Act Relating to Equity Participation

You have requested the position of the Department of Commerce and Economic

Development on the above subject bill. First, let me say that, as 

written, we would find no detrimental impact on the safety and soundness 
of those financial institutions that we regulate. This is mainly covered
by Lines 17 and 18 which provide that the loan principal cannot be
conditioned upon profits, earnings or income.

In g e n e r a l  we are in favor of the bill and would support it. We feel 
that it will encourage financing that would not otherwise be available 
due to high rates. This legislation would also provide for a new source 

of participants in lendings, i.e., insurance company, that are otherwise 
prohibited without this legislation.

Provisions that provide for an exemption on one to four family owner-

occupied dwellings will allow new methods of home financing that are 
springing up in other states. Any of these activities would not create 

any additional risk that is not already found in lending as it is. known

today and any risk could be adequately regulated if necessary.

If you wish any further information you may contact Mr. Kirkpatrick 
direct at 465-2521.

Sincerely,

< £ ca.'■

Edward W. Eboch 

Deputy Commissioner

WFK/cw#l0R4

08-H2LH



COPY OF TELEGRAM fi£ ING SENT TO MEMBERS OF SENATE
LABOR AND COM?- ERCE COMMITTEE 3/? 0/82

W A S H I N G T C  
2 7 2 0  T h i l  

S e a t  

(2

M s

S e n a t o r  B o b  M u l c a h y
C h a i r m a n ,  L a b o r  a n d  Conunejrce c o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e .
R o o m  1 1 9  C a p i t o l  B u i l d i n g  
J u n e a u ,  A K  9 9 8 1 1

Re: S e n a t e  B i l l  7 4 9
U s u r y / E q u i t y  a n d  I n c

D e a r  S e n a t o r  M u l c a h y  a n d

I t  h a s  c o m e  t o  
in t h e  u s u r y  l a w  i s  c o n t i  

b e i n g  $ 1 , 0 0 0 , 0 0 0  a n d  t h e  

(15) y e a r s .  W e  h a v e  n o  p  
b e i n g  $ 1 , 0 0 0 , 0 0 0 ;  h o w e v e r  
t h e  m i n i m u m  t e r m  b e i n g  f i  
w i l l  a d v e r s e l y  a f f e c t  t h e  
t h e  S t a t e  o f  A l a s k a .

a l t e r n a t i v e  o f  f i v e  (5) y

N  M O R T G A G E  C O . ,  INC, 
d  A v e n u e ,  S u i t e  3 0 0  

t i e ,  W A  9 8 1 2 1  
06) 6 8 2 - 5 2 4 0

r c h  1 0 ,  1 9 8 2

o m e  p a r t i c i p a t i o n

C o m m i t t e e  M e m b e r s :

D u r  a t t e n t i o n  t h a t  t h e  p r o p o s e d  c h a n g e  
i g e n t  u p o n  t h e  m i n i m u m  l o a n  a m o u n t  

n i n i m u m  t e r m  o f  t h e  l o a n  b e i n g  f i f t e e n  

r o b l e m  w i t h  t h e  m i n i m u m  l o a n  e x m ount 
w e  c?r» h a v e  a  r e a l  c o n c e r n  a b o u t  

Et-een (15) y e a r s .  W e  f e e l  t h a t  t h i s  
a t t r a c t i o n  o f  l o n g  t e r m  c a p i t a l  t o

W e  r e c o m m e n d  a n i n i m u m  o f  f i v e  (5) y e a r 6 w i t h  a n
MT. *___   # p \ _ ___  % ,  • m* . « m

a r s  f o r  m u l t i - f a m i l y  r e n t a l  p r o j e c t s
a n d  t e n  (10) y e a r s  f o r  c o n m e r c i a l  p r o j e c t s .  W e  h o p e  t h e
0“  ^  .  a m. at a  • • >  .  .  a
f o l l o w i n g  p a r a g r a p h s  w i l l

L o n g  t e r m  lendi,. 
I n f l a t i o n  h a s  n e c e s s i t a t e d  
t h e i r  l o a n 3  t o  m u c h  s h o r  
t h e  m a x i m u m  t o d a y .  ' '■w . M u l t i

s t  f i v e  (5) t o  t e n  (10) 
t h e  t h r i f t  i n d u s t r y ,  

m p a n i e s  h a v e  n o t  p r o v i d ^  
m a j o r i t y  o f  t h e  o p e r a t i n  
a r t m e n t s .

)g h a s  c h a n g e d  o v e r  t h e  p a s t  f e w  y e a r s ,  

l e n d e r s  t o  n e g o t i a t e  t h e  t e r m  o f  
:er p e r i o d s  w i t h  t e n  (10) yeax's b e i n g  
f a m i l y  r e n t a l  h o u s i n g  l e n d i n g  f o r  t h e  
y e a r s  h a s  b e e n  p r i m a r i l y  p r o v i d e d  
e n s i o n  f u n d s  a n d  l i f e  i n s u r a n c e  

t h i s  t y p e  f i n a n c i n g  a n d ,  i n  f a c t ,  
g p o l i c i e s  p r o h i b i t  l e n d i n g  o n

<>d

W e  h a v e  p r o v i d e d  

i n  t h e  p a s t ;  h o w e v e r ,  w e  
t h e  p a c t  t w o  (2) y e a r s  b e £  
i t  i c  i m p e r a t i v e  t o  h a v e  
S e n a t e  D i l l  7 4 9  f o r  m u l t i  
l o n g  t e r m  c a p i t a l  t o  y o u r  
s h o r t a g e .

 _ L 0 _

c l a r i f y  a n d  s u p p o r t  t h i s  r e c o m m e n d a t i o n .

Y  a l o t  o f  a p a r t m e n t  l e n d i n g  i n  A l a s k a  
h a v e  d o r e  n o  a p a r t m e n t  l e n d i n g  i n  
^ a u s e  o f  y o t r  u s u r y  l a w .  v;c f e e l  t h a t  
i v e  (5) y e a r s  a s  a l i m i t a t i o n  i n  
f a m i l y  l o a n s  i f  w e  a r e  t o  a t t r a c t  
s t a t e  t o  o v e r c o m e  y o u r  p r e s e n t  h o u s i n g

V e r y  ti'uly y o u r c ,

/ s /

R o g e r  J. O ' C o n n e l l  
S e n i o r  V i c e  P r e s i d e n t



§ 45.09.504 A l a s k a  S t a t u t e s  S u p p l e m e n t § 45.45.010

Under the standard of subsection (e) of 
this section, the courts have utilized a 
flexible, ad hoc approach to determine, by 
an essentially factual inquiry, the extent 
to which an error in the financing 
statement would be misleading to one 
undertaking a reasonable search. 
Dietrich-Post Co. v. Alaska Nat’l Bank, 
638 F.2d 117 (9th Cir. 1981).

Where a financing statement and its

underlying loan documents mistakenly 
identified a debtor as the predecessor part­
nership rather than the corporp Jon, the 
financing statement was seriously 
misleading and the lender had no 
perfected security interest in the assets of 
the corporation. Dietrir.n-Post Co. v. 
Alaska Nat'l Bank, 638 F.2d 117 (9th Cir. 
1981).

A rticle 5. Default.

Sec. 45.09.504. Secured party’s right to dispose o f collateral 
after default; e ffect o f  disposition.

NOTES TO DECISIONS

Noncompliancc with subsection (c).
In accord with lBt paragraph in original. 

Seo Hoch v. ElliB, Sup. Ct. Op. No. 2346 
(File No. 4475), 627 P.2d 1060 (1981)..

If a sale was deficient with respect to 
either notice or commercial reason- 
ablcnoBB, then a burden is placed upon the 
Bccured party to rebut the presumption 
that the fair market valuo of the collateral 
was at least equal to tho amount of the 
outstanding debt. Hoch v. Ellis,* Sup. Ct. 
Op. No. 2346 (File No. 4475), 627 P.2d 
1060 (1981).

The burdon is on the secured pnrty to 
prove by clear and convincing ovidoncc the 
value of the collateral. Hoch v. Ellis, Sup.

Ct. Op. No. 2346 (File No. 4-175), 627 P.2d 
1060 (1981).

If the secured party fails to rebut the 
presumption that the fair market value 
of tho collateral was at least equal to the 
amount of the outstanding debt, then ‘ he 
presumption leads to the conclusion tnat 
the entiro debt is discharged. Hoch v. Ellis, 
Sup. Ct. Op. No. 2346 (File No. 4475), 627 
P.2d 1060 (1981).

Factors in determining value o f col­
lateral. — The local economic market at 
the time of aule is a recognized factor in 
determining the value of the collateral. 
Hoch v. Ellis, Sup. Ct. Op. No. 2346 (File 
No. 4475), 627 P.2d 1060 (1981).

Chapter 45. Trade Practices.
Article 

i. Interest (§ 45.45.010)

Article 1. Interest.
Section
10. Legal rale of interest

Sec. 45.45.010. Legal rate o f interest, (a) The rate o f interest in 
the state is 10.5 percent a year and no mote on money after it is due 
except as provided in (b) of this section.

(b) No interest may be charged by express agreement of the parties 
in a contract or loan commitment which is mere than five percentage 
points above the unnual rate charged member banks for advances by 
the 12th Federal Reserve District on the day on which the contract or 
loan commitment is made. A contractor loan commitmei t in which the 
principal amount exceeds $25,000 is exempt from the limitation of this 
subsection.
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§ 45.50.471 T r a d e  a n d  C o m m e r c e § 45.50.471

(c) Repealed by § 3 ch 84 SLA 1973.
(a) Repealed by § 2 ch 94 SLA 1981.
(e) Repealed by § 4 ch 146 SLA 1974.
(f) No bank, savings and loan institution, pension fund, insurance 

company or mortgage company may require or accept any per cent of 
ownership or profits above its interest rate.

(g) Loan contracts and commitments covering one* to four-family 
dwellings may be prepaid * .chout penalty, except federally insured 
loans that require a prepayment penalty.

(h) If the limitations on interest fates provided for in this section are 
inconsistent with the provisions of any other statute covering maxi­
mum interest, service charges or discount rates then the provisions of 
the other statute prevail. (§ 25-1-1 ACLA 1949; am § 20 ch 143 SLA 
1968; am § 2 ch 69 SLA 1969; am §§ 1, 2 ch 94 SLA 1969; am §§ 1, 2 
ch 239 SLA 1970; am §§ 1 — 3 ch 84 SLA 1973; am §§ 1 — 4chl46SL A  
1974; am § 1 ch 110 SLA 1976; am § 1 ch 159 SL\ 1976; am § 2 ch 107 
SLA 1980; am §§ 1, 2 ch 94 SLA 1981)

Cross references. — As to alternate preceding "is exempt!!- in the second sen-
tochnolog" and power resource loans, see tence. The amendment also repealed sub-
AS 45.88.1...0(e), section (d) which read "Notice of the

Effoct o f amendments. — The 1981 annual rate charge member banks for
amendment, effective July 27, 1981, in advances by the 12th Federal Reserve Dis-
subsection (b), deleted "dated after June 4, trict prevailing on the 25th day of the
1976" following "contract or loan commit- month preceding the commencement of
ment" nnd substituted "on the day on" for each calendar quarter required for the
"that prevailed on the 25th day of the maximum interest rate computation
month preceding the commencement of under (b) of this section shall bo provided
the ealendnr quarter during” preceding by the Department of Commerce nnd Eco-
"which the contract" in the first sentence nomic Development.”
and substituted "$25,000" for "$100,000"

NOTES TO DECISIONS

Cited in State v. Alaska Continental 
Dev. Corp., Sup. Ct. Op. No. 2254 (File 
No*. 4121. 4122), 630 I\2d 977 <1980i.

Chapt er 50. Competitive Practices and Regulation 
of Competition.

Article 4. Unfair Trade Practices and Consum er Protection.

Sec. 45.50.-*7I. Unlawful acts and practices.

NOTES TO DECISIONS

Similarity to federal law. — The pro- trude or commerce" is substantially sim-
lion Ul this section against "unfair ilar to that contained in section 5(a)(1) of

methods of competition nnd unfair or the Federal Trade Commission Act, 15
ecvptive acts or practices in the conduct of U.S.C.. # Me id It..., v.



I .

IS LA TU R E  OF THE STATE OF ALAS, 
TWELFTH LEG ISLA TURE

F IS C A L  NOTE

*

REQUEST
B i l l / R e s o l u t i o n  N o .________________________________________
T i t l e  An Act relatino to equity participation

SB 749

R equested  by Labor and Commerce. D a te

I I .  F IS C A L  D ETA IL  
A g e n c y  A f f e c t e d _ Commerce and Economic Development
P ro g ra m  C a t e g o r y  A f f e c t e d  Consumer Protection
B RU , P r o g r a m , O r S u b p r o g r a m ( s )  A f f e c t e d  F i n a n c i a l  T r r s t i t n t . in n * ;
( N o t e :  I f  m o re  t h a n  o n e  b u d g e t  c o m p o n e n t  i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

a m o u n ts  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  t h e  a n a l y s i s  s e c t i o n . )

EXPEND ITURES (T h o u s a n d s  o f  D o l l a r s )

FY  8 2 FY 8 3 FY  8 4 FY 8 5 FY 8 6 FY  87

1 0 0  PERSONAL SERV ICES
2 0 0  TRAVEL
3 0 0  CONTRACTUAL
4 0 0  COMMODITIES
5 0 0  EQUIPMENT
6 0 0  LAND & STRUCTURES
7 0 0  G RA N TS ,C LA IM S ,ETC .

0
0
0
0
0
0

— ar* 1 ----
TOTAL 0

FUNDING (T h o u s a n d s  o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u r c e )

PO S IT IO N S

FULL TIME 0
PART TIME 0TEMPORARY rh

P

I I I .  ANALYS IS  (S e e  F i s c a l  N o te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

I V .  d a t e  February 18, 1982 W i l l i s  F. K i r k p a t r i c k ,  Di r e
O r i g i n a l :  L e g i s l a t i v e  F in a n c e  
c c :  B u d g e t  a n d  M an agem en t

P r im e  S p o n s o r  ( F i r s t  L e a i s l a t o :  
2 * - C : ;  ( R e v .  1 2 / 8 1 )

.PREPARED BY_______________________
AGENCY Bankinc. Securities 
PHONE 4 6 5 - ? 5 ? i __________________

Sit. Loans
rector 
L.Carp,

Name o'!
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