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D e a r  S e n a t o r  M u l c a h y :

S B  4 11  w h i c h  w i l l  s o o n  b e  b e f o r e  y o u r  c o m m i t t e e  is a 

c o m p a n i o n  b i l l  t o  C S H B  3 2 5  w h i c h  r e c e n t l y  p a s s e d  t h e  

H o u s e .

A l t h o u g h  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  w a s  

p r o v i d e d  w i t h  a F i s c a l  N o t e  a n d  t e s t i m o n y  o n  t h i s  

b i l l ,  t h e  b i l l  i n a d v e r t e n t l y  p a s s e d  t h e  H o u s e  w i t h o u t  

t h e  a t t e n d a n t  F i s c a l  M o t e .  W e  a r e  e n c l o s i n g  h e r e w i t h  

a c o p y  o f  t h a t  F i s c a l  N o t e  as w e  f e e l  it is i m p o r t a n t  

t h a t  it  be  c o n s i d e r e d  b y  y o u r  c o m m i t t e e . .  In a d d i t i o n ,  

w e  a r e  e n c l o s i n g  a c o p y  o f  o u r  B i l l  A n a l y s i s  w h i c h  

r e q u e s t s  t h a t  t h e  l a n g u a g e  o f  S B  411 b e  c o n f o r m e d  t o  

t h a t  o f  C S H B  3 2 5 .  T h e s e  c h a n g e s  w i l l  m a k e  c l e a r  t h a t  

t h e  a r e a  o f  c o n c e r n  i r s o l e l y  t h a t  o f  N a t i v e  c o r p o r a t i o n s .

T h e  D i v i s i o n  o f  B a n k i n g  a n d  S e c u r i t i e s '  s c a f f  is 

a v a i l a b l e  f o r  t e s t i m o n y  o n  t h e  b i l l  a t  s u c h  t i m e  as  

y o u  m a y  s c h e d u l e  i t  f o r  h e a r i n g .

Re: S B  411

C h a r l e s  R. W e b b e r

C o m m i s s i o n e r

C R W / m c 2 / l

E n e l o s u r e s

08-H2LH



Department of Co mm er ce  and Economic Development 

Division of Banking and Securities

Bill Analysis 
SB 411

Senate Bill 411, "An Act relating to orders under the Alaska Securi­

ties Act of 1959," provides the Administrator of Securities with 

p rop er  authority to take action against deceptive and fraudu'ent 

practices in proxy solicitations. The bill corrects the lack of 

administrative remedies in AS  45.55.159, enacted in 1977.

The intention in adding the two new sections, (B) and (C). to 

A S  45.55.200(a) is to provide proper enforcement for violations of 

Section 160 by companies described in Section 139 only. The legisla­

tion, as introduced, does not limit the Administrator's authority to 

proxy solicitations by ANSCA corporations. In fact, it would permit 

the Administrator to take action against the GM's and IBM's even 

though the Alaska Securities Act does not otherwise pr ide such 

authority, as their pro^y solicitations are already fu, y  regulated 

under the Federal Securities Act of 1934.

The Division of Banking and Securities recommends the adoption of the 

amendments incorporated in CSHB 325 (L & C). With this proposed 

amendment, the Division would be in favor of this legislation to 

clarify and provide adequate authority over misleading and fraudulent 
proxy solicitations by Native corporations.



1 BiH/Rcsolution No. H o us e  Bill 325________________________________________________ __

j~i(ie An Act Re la ti n g to O rd e rs  Un d er  the Alaska Securities Act of 1959 

Requested b v A d a m s __________________  Date 3/21/81

II. FISCAL DETAIL
A°ency Affected C o m m e r ce and Economic Development *_____________________________

Procram Category Affected Consumer P r o t e c t i o n ______________________________________________
B R U ,  Program, or Subprogram(s) Affected Banking and Securities______________________________

(Note: I f  more than one budget component is affected, separate line-ilem amounts and funding for each 
component in the analysis section.)

EXPENDITURES (Thousands o f  Dollars)

FY  8 1 FY  8 2 FY 8 3 FY 84 FY  .85 .FY 86
100 PERSONAL SFRVICES 22.1 2 3 .4 2 4 . 8 2 6 . 3 2 7 .9
?00 TRAVEL 10 .0 1 0 .5 11 .0 1 1 . 5 12 .0
300 CONTRACTUA. 2 . 7 2 . 7 2 . 7 2 . 7 2 . 7
400 COMMODITIES 1 . 0 1 . 0 0 0 0
SOO EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC

TOTAL 0 35 .8 3 7 . 6 3 8 . 5 4 0 . 5 42 .6

FUNDING (Thousands o l  Dollars)

GENERAL FUND 0 35 .8 37 .6 3 8 .5 4 0 . 5  1 4 2 .6
FEDERAL FUNDS
OTHER (Specify Fund Source)

\

POSITIONS

FULL  TIME 1 1 1 1 l
PART TIME 0 0 U o r 0
TEMPORARY 0 0 0 0 0

III . ANALYSIS (See Fiscal Note Preparation Instructions, Section 111) 
See attached.

IV. DATE _ j . j u . j A 1    PREPARED BY
AGENCY <_S.MjvvJSteE_______

Original: Legislative Finance PHONE  'I'Y.S'D \ _____________
cc. BuJect and Management

riime Sponsor (First legislator Named)
0 0 1  ( R e v .  1 2 / B O



When AS 4 5 . 5 5. 1 39  was enacted in 1977, the Division of Banking and Securities 

had no prior h is to ry  or other do cu me nt at ion  to show the potential impact of 

ad mi ni st e ri n g p ro x y laws and regulations relative to the Alaska Nativ e Claims 

Settlement Act. Based on in vestigative time and costs incurred in this area 

since 1977 and on the fact that 31 regional and village corporations c u rre nt ly  

come under the p ro v is ion s of AS 4 5. 55 .1 39  and this proposed legislation, the 

projected costs are reasonable.

Travel costs inc lu de  i nv estigative travel of securities staff for hearings and 

witness travel costs. Contractual c st is for additional persons as required 

by the De pa rtm en t of Adminis tr at io n pursuant to the m e m o r a n d u m  of Fe br ua ry 5,

1981.
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POSITION TITLE
A d m i n i s t r a t i v e  Support Tech II

TYPE O r  r-OSIYION
PFT

STAFF MONTHS 
12

RP No.

TYTE OF EXPENDITURE

PERSONAL SERVICES:
s a l a r y  $1 ,393/month

BENEFITS
FICA
HEALTH INS.

16.7

~ 7 7 F

1.0

1.8

TOTAL PERSONAL SERVICES 01
TRAVEL 0?

PCN No.
1186

AMOUNT

2 2 .1
CONTRACTUAL 03
COMMODITIES 0-1 _LJL
EOUIPMENT on

13 OTHER space costs
14 TOTAL COST

RANGE/STEP
8A

BARG. UNIT. 
6

PR IOR ITY

LOCATION
Juneau

FORM 12 PAGE/LINE
jL

m wW ww;(to MWWTH I M M H m  -
• m a n '

JUSTIFICATION:

See Bill A na lysis and Fiscal Note to House Bill 325.

GENCy  Conuiierce a n d Econo m ic D evel op me nt p r o g r a m  . .  u .Con s.umer_P_mtec.t_iQn.

n n m B n w p w T  Financial Institutions
&■ V

1 3
R E Q U E S T  F O R  N E W ---------------------.

P O S I T I O N . Pago  o l R E V IS E D  
DA TE  --------------------------



J i t a l e  ^ l e g i s l a t u r e

S e n a t e

C o m m i t t e e  on £ z 6 o r  &  C o m m e r c e

Official Business
Pouch V 

State Capitol 
Juneau, Alaska 99811

SUMMARY S 3  4 1 1

A m e n d s  AS 4 5 . 5 5 . 2 0 0  r e l a t i n g  t o  o r d e r s  a n d  i n j u n c t i o n s  u n d e r  
t h e  A l a s k a  S e c u r i t i e s  A c t .  W h en  t h e  C o m m i s s i o n e r  o f  C o m m e rc e  a n d  
E c o n o m ic  D e v e lo p m e n t  d e t e r m i n e s  t h a t  a  p e r s o n  h a s  e n g a g e d  o r  i s  
a b o u t  t o  e n g a g e  i n  a  p r a c t i c e  i n  v i o l a t i o n  o f  t h e  A l a s k a  S e c .  A c t  
h e  m a y , a f t e r  g i v i n g  r e a s o n a b l e  n o t i c e ,  i s s u e  a n  o r d e r  d i r e c t i n g  
t h e  p e r s o n  t o  c e a s e  a n d  d e s i s t  f r o m  c o n t i n u i n g  t h e  a c t ,  o r  h e  m a y  
b r i n g  a n  a c t i o n  i n  t h e  s u p e r i o r  c o u r t .  H e m a y  i s s u e  a  t e m p o r a r y  
o r d e r  p e n d i n g  t h e  h e a r i n g ,  w h i c h  s h a l l  r e m a i n  i n  e f f e c t  u n t i l  1 0  
d a y s  a f t e r  t h e  h e a r i n g  i s  h e l d ,  a n d  w h i c h  b e c o m e s  f i n a l ,  i f  t h e  
p e r s o n  t o  w hom  t h e  n o t i c e  i s  a d d r e s s e d  d o e s  n o t  r e q u e s t  a  h e a r i n g  
w i t h i n  1 5  d a y s  a f t e r  r e c e i p t .  B i l l  e x p a n d s  t h e  s c o p e  o f  t h e  o r d e r  
i s s u e d  b y  t h e  a d m i n i s t r a t o r ,  a n d  r e q u i r e s  t h e  p e r s o n  t o  f i l e  a n ­
n u a l  r e p o r t s ,  p r o x i e s ,  c o n s e n t s  o r  a u t h o r i z a t i o n s ,  p r o x y  s t a t e m e n t s ,  
o r  m a t e r i a l s  r e l a t i n g  t o  p r o x y  s o l i c i t a t i o n s ,  w i t h  t h e  a d m i n i s t r a t o r  
f o r  e x a m i n a t i o n ,  1 0  w o r k i n g  d a y s  b e f o r e  a  d i s t r i b u t i o n  t o  s h a r e h o l -

v
d e r s .  T h i s  p e r i o d  o f  f i l i n g  m a y  n o t  e x c e e d  t h r e e  y e a r s .

I f  t h e  p r o x i e s  w e r e  s o l i c i t e d  b y  u n t r u e  o r  m i s l e a d i n g  u .e a n s  
( p r o h i b i t e d  u n d e r  AS 4 5 . 5 5 . 1 6 0 )  t h e  o r d e r  s h a l l  v o i d  t h e  p r o x i e s  
i n c l u d i n g  t h e i r  f u t u r e  e x e r c i s e  o r  a c t i o n s  r e s u l t i n g  f r o m  t h e i r  
p a s t  e x e r c i s e .
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S e c . 45 .5 5 .1 5 0 . F i l in g  o f  s a le s  a n d  a d v e r t is in g  l i t e r a tu r e .  The 
adm in is tra to r m ay by ru le  o r o rd e r requ ire  th e  f i lin g  o f a prospectus, 
pam ph le t, c ircu la r, fo rm  le tte r, advertisem ent, o r o th e r sales 
lite ra tu re , o r adve rtis ing  communication addressed o r intended fo r 
d istrib u tion  to  prospective investo rs , inc lud ing  c lien ts o r prospective 
c lien ts o f  an investm ent adviser. (§ 303  ch 198 S LA  1959; am  § 12 ch 
105 S LA  1961 ; am  § 14 ch 86 S L A  1972 )

S e c . 4 5 .5 5 .1 60 . M is le a d in g  f i l in g s . I t  is u n law fu l fo r a person, in  
a document file d  w ith  the adm in is tra to r o r in  a proceeding under thic 
chapter, to m ake o r cause to  be m ade an un tru e  sta tem en t o f  a  m a te ria l 
fact o r  to om it to state a m a te ria l fact necessary in  order to m ake the 
statem ents made, in  the lig h t o f  the circum stances under which they 
are m ade, not m is lead ing . (§ 3 04  ch 198 SLA  1 9 59 ; am § 15 ch 86 SLA  
1972 )

Materiality under com m on law. — 
Under Alaska common law, a 
misrepresentation is material i f  there is a 
substantial likelihood that a reasonable 
shareholder would consider it important in 
deciding how to vote. Subjective proof that 
one or more shareholders actually granted 
a proxy 15ecause of a falsehood is not 
required; only the objective standard 
encompassed in tits definition of 
materiality need be met. Brown v. Ward, 
Sup. Ct Op. No. 1825 (File No. 3579), 593 
P.2d 2',7 (1979).

Prr;xy solicitations held materially 
falsii. — Where the misrepresented ability 
of t regional corporation to distribute

money or land to shareholders on the large 
scale expressed in the solicitation would be 
likely to influence shareholders to grant 
proxies to the solicitor, the proxy 
solicitations were materially false as a 
matteroflnw. Brown v. Ward, Sup. Ct. Op. 
No. 1825 (File No. 3579) 593 ?.2d 2*7 
(1979).

ALR and C.-/.S. references. — 
Attorney's preparation of legal document 
incident to sale of securities as rendering 
hint liable under stace securities 
regulations statutes, 6.1 ALR3d 252.

19 C.J.S. Corporation) §§ 931, 1364; 53 
C.J.S, Licenses § 78.

o

S e c . 4 5 .5 5 .1 70 . U n la w fu l re p re s e n ta t io n s  c o n c e rn in g  
re g is t r a t io n  o r  c tem p tio n . (a ) N e ith e r the fac t th a t an app lication  fo r 
reg istra tion  under A S 45 .5 5 .0 3 0— 45 .5 5 .0 6 0  o r a reg istra tion  
sta tem ent under A S 4 5 .5 5 .0 7 fr—45 .5 5 .120  is f i le d  no r the fact th a t a 
person o r security  is e ffective ly  reg iste red constitu tes a fin d in g  by the 
adm in is tra to r th a t a document tiled unde r th is chap ter is true , 
complete, and not m islead ing. N e ith e r the fact o f  filin g  no r the fact that 
an exemption o r exception is a v a ila b le  fo r a  security  o r a transaction 
m eans that the adm in is tra to r has passed in an y  way upon the m erits 
o r qua lifica tions o f, o r  recommended o r g iven approva l to , a person, 
security , o r transaction .

(b ) I t  is u n law fu l to m ake, o r  cause to be made, to a prospective 
purchaser, custom er, o r c lient an y  rep resen ta tion  inconsistent w ith (a ) 
o f  th is  section. (§ 305  ch 198 SLA  1959 ; am  § 13 ch 105 SLA  .1961)

S e c . 4 5 .5 5 .1 8 0 . A d m in is t ra t io n  o f  c h a p te r , (a ) The Departm ent 
o f  Commerce and Econom ic D eve lopm ent sh a ll adm in iste r th is 
chapter.

309
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f § 45.55.195 T r a d e  a n d  C o m m e r c e § 45.55.210

C>

( >

< r H

ind iv idua l te stify ing  is not exem pt from  prosecution and pun ishm ent 
fo r p e rju ry  o r contempt comm itted in testify ing . (§ 3 07  ch 198 SLA  
1959)

S ec . 4 5 .5 5 .1 9 5 . R e im b u rs e m e n t o f  e x p en se s  in c id e n t to  
e x am in a t io n , (a ) An issuer, b roke r-d ea le r, agent, o r  investm ent 
adviser sh ah  re im burse the adm in is tra to r fo r  ac tua l tra v e l expenses 
and pe r diem  incu rred  in  connection w ith an  exam ination  incident to 
a reg is tra tion  unde r th is  chapter.

(b ) The adm in is tra to r m ay by ru le  o r o rder adopt a schedule o f 
charges fo r annua l exam ina tion  fees o f issuers, b roke r-dea le rs , agents 
and investm ent advisers,

(c) I f  an  issuer, b roke r-d ea le r, agent o r investm ent adv ise r fa i ls  to 
pay the fees and expenses provided foi in  th is section , the fees and 
expenses sh a ll be paid ou t o f th e  funds o f the adm in is tra to r in the same 
m anner as o the r d isbursem ents made bv the adm in is tra to r. The 
am ounts paid from  the funds o f  the adm in . ...rator a re  a lien  upon a ll 
o f the assets and p rope rty  in  th is state u f  the issuer, b roke r-d ea le r, 
agent o r  investm ent adviser and the am ount may be recovered b y  the 
a tto rney genera l on b e h a lf o f  the state.

(d) F a ilu re  o f the issuer, b roke r-d ea le r, agent or investm ent adv ise r 
to pay fees and expenses unde r th is section is a w ilfu l v io la tion  o f  th is 
chapter and the v io la t io n  fa l ls  w ith in the p rovisions o f  A S 45 .5 5 .0 6 0 , 
4 5 .5 5 .1 2 0  4 5 .5 5 .2 0 0  and 45 .5 5 .2 1 0 . (§ 16 ch 86 S LA  1972 )

Sec . 4 5 .5 5 .2 0 0 . O rd e r s  a n d  in ju n c t io n s . W heneve r it appears to 
the adm in is tra to r th a t a person has engaged or is ab ou t to engage in 
an act o r  practice in  v io la t ion  o f  any p rov is ion  o f th is  chapter o r  ru le  
o r o rder under th is  chapter, he may

(1 ) i f  he considers it  in the public in te res t o r fo r  the p rotection o f 
investors, issue an  o rde r d irecting the person to cease and desist from  
continu ing the act o r practice, provided t h ' t  reasonab le notice o f  and 
an opportun ity fo r  a h ea ring  sh a ll f irs t  ue g iven , except th a t the 
adm in is tra to r m ay issue a tem pora ry  o rd e r pending th e  hearing  which 
sh a ll rem a in  in effect u n til 10 days a fte r the hearing  is he ld and which 
sh a ll become fin a l i f  the person to whom notice is addressed does not 
request a hea ring  w ith in  15 days a fte r the receipt o f  notice; o r

(2 ) b ring  an action in the superio r cou rt to e iyo in  the acta or 
practices . ,nd to en force compliance w ith th is chapter o r ru le  o r o rder 
under th is  chapter, and upon a proper show ing, the app rop ria te  rem edy 
sh a ll be granted and a rece ive r o r conservator may be appointed fo r  the 
de fendant o r the de fendant’s assets; the court m ay not requ ire  the 
adm in io tra to - tc post a bond. (§ 308  ch 198 SLA  1959 ; am  § 1 ch 126 
SLA  1968 )

S ec . 4 5 .5 5 .2 1 0 . C r im in a l p e n a lt ie s , (a ) A person who w ilfu lly  
v io la tes a  p rovision o f  th is chapter except AS 45 .5 5 .1 6 0 , o r  v ’!,o w i lfu l ly  
v io la tes a ru le  o r o rd e r under th is chapter, o r v/ho w ilfu lly  v io la te s  AS



I . R E Q U E S T
B ill/R e s o lu t io n  N o . Senate Bill 411 ;____________
Title Ait Act Relating to Orders Under the Alaska Securities Act of 1959 __
Requested  b v  Hohman________________________________________________________ Date 4 / 1 6 / 8 1

I I .  F IS C A L  D E T A IL
Agency A ffec ted  Commerce and Economic Development ._____________
P rog ram  C ategory A ffe c te d Consumer Protection  _______________________
BRU, P rog ram , o r S u bp rog ram (s ) A ffec ted  Banking and Securities____________________
(N o te : I f  m ore  than one budget com ponen t is a ffe c ted , separate linc-item  am oun ts and fund ing fo r  each 

com ponen t in the ana lysis sec tion .)
E X P E N D IT U R E S  (Thousands o f  D o lla rs )

F Y  8 1 F Y  8 2 F Y  8 3 F Y  8 4 F Y  .8 5  • . F Y  8 6
100 P E R S O N A L  S E R V IC E S 2 2 .1 2 3 .4 2 4 . 8 ,2 5 . .3  . 2 7 .9
?00 T R A V E L 1 0 .0 1 0 .5 1 1 .0 1 2 . 0
30 0 C O N T R A C T U A L 2 . 7 2 . 7 2 . 7 2 . 7 2 . 7
4 0 0 C O M M O D IT IE S 1 .0 1 . 0 0 0 0
so r E O l J IPM ENT
6 0 0 L A N D  & S T R U C T U R E S
700 G R A N T S . C LA IM S . E T C •

T O T A L 0 3 5 .8 3 7 .6 3 8 . 5 4 0 . 5 4 2 . 6
■K—

F U N D IN G  (Thousands o f  D o lla rs )

G E N E R A L  FU N D 0 3 5 .8 3 7 / 6 3 8 . 5 4 0 . 5 4 2 . 6
F E D E R A L  FU N D S
O T H E R  (S p e c ify  Fund Sou rce )

P O S IT IO N S

F U L L  T IM E 1 i
« 1 1 1

PA R T  T IM E • ( f 0 0 0 0
T E M P O R A R Y 0 ~L) 0 0 0

I I I .  A N A L Y S IS  (Sec Fiscal N ote  P repa ra tion  Instructions, Section I I I )
When AS 5̂. 55.139 was enacted in 1977, the Division of Banking and Securities 
had no prior history or other documentation to show the potential impact of ad­
ministering proxy laws and regulations relative to the Alaska Native Claims Settle­
ment Act. Based on investigative time and costs incurred in this area since 1977 
and on the fact that 31 regional and village corporations currently come under the 
provisions of AS 45.55.139 and this proposed legislation, the projected costs are 
reasonable.

Travel costs include investigative travel of securities staff for hearings and 
witness travel costs. Contractual cost is for additional persons as required by 
the Department of Administration pursuant to the memorandum of February 5, 1981.

W d J U
IV . D A T E  4 / 1 7 / 8 1 ________________ P R E P A R E D  BY  Laf r ry .. C a rrO .1.1 T____________________________

A G EN C Y  Commerce andEconomic Development______
O rig in a l: Legislative Finance PH O N E  465-2521 _______
cc: Budget and Management

P rim e Spon so r (F irs t Leg is la to r Nam ed)

33-001 (Rev. 1 2 / 3 0
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