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S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

B i l l y  G. B e r r i e r  /C&ug 
D i r e c t o r

D i v i s i o n  o f  Lej. . S e r v i c e s

Y o u  h a v e  a s k e d  w h e t h e r  a n  a p p r o p r i a t i o n  b a s e d  o n  r a c e  

d i s t i n c t i o n  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  

c o n s t i t u t i o n .

A n y  l e g i s l a t i o n  b a s e d  o n  r a c e  d i s t i n c t i o n  is i n  a s u s p e c t  
c a t e g o r y  a n d  m a y  b e  s u b j e c t  to s t r i c t  s c r u t i n y  b y  t h e  c o u r t s .  

T h e  c l a s s i f i c a t i o n  m u s t  s e r v e  a c o m p e l l i n g  s t a t e  i n t e r e s t  

a n d  t h e  m e a n s  s e l e c t e d  m u s t  b e  n a r r o w l y  d r a w n  t c  f u l f i l l  t h e  

g o v e r n m e n t a l  p u r p o s e .  T h e  c o u r t s  h a v e  n o t  c l e a r l y  a r t i c u l a t e d  
g u i d e l i n e s  to d e t e r m i n e  t h e  c o n s t i t u t i o n a l i t y  o f  s p e c i f i c  

l e g i s l a t i o n .

T h e r e  a r e  v e r y  m a n y  c a s e s  d e a l i n g  w i t h  a s p e c t s  o f  t h i s  p r o b l e m .  
A n  a n a l y s i s  o f  t h e s e  w o u l d  s e r v e  l i t t l e  p u r p o s e  'n t h i s  o p i n i o n  

s i n c e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r e c e n t l y  s p o k e n  i n  
t h i s  a r e a  i n  t h e  c a s e  o f  F u l l i l o y e  v. K l u z n i c k , 65 L . E d . 2 d  
9 0 2  ( 4 8  L . W .  4 9 7 9 )  ( 1 9 8 0 ) T  I n  t h i s  c a s e  t h e r e  w a s  a t o t a l  
o f  f i v e  o p i n i o n s .  T h e  r e a s o n i n g  in t h r e e  of t h e  o p i n i o n s ,  

w i t h  a t o t a l  o f  s i x  j u s t i c e s ,  f o u n d  t h e  c l a s s i f i c a t i o n  
c o n s t i t u t i o n a l  w h i l e  t h e  r e a s o n i n g  o f  t w o  o p i n i o n s ,  w i t h  

t h r e e  j u s t i c e s ,  f o u n d  t h e  c l a s s i f i c a t i o n  u n c o n s t i t u t i o n a l .  
T o g e t h e r  t h e s e  o p i n i o n s  r e f l e c t  t h e  d i f f e r e n t  a p p r o a c h e s  to 

t h e  c a s e .

T w o  j u s t i c e s  v i e w  r a c i a l  c l a s s i f i c a t i o n  a s  a l w a y s  u n c o n s t i ­
t u t i o n a l  .
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T h e  o t h e r  j u s t i c e s  a r e  o f  t h e  o p i n i o n  t h a t  r a c i a l  c l a s s i f i ­
c a t i o n s  m a y  b e  u s e d  i n  c e r t a i n  c i r c u m s t a n c e s  b u t  h a v e  

d i f f e r e n t  v i e w s  as t o  w h a t  c i r c u m s t a n c e s  j u s t i f y  a r a c i a l  
c l a s s i f i c a t i o n .  A l l  a g r e e  t h a t  t h e  l e g i s l a t i o n  m u s t  b e  a n  

a t t e m p t  t o  r e m e d y  p a s t  d i s c r i m i n a t o r y  p r a c t i c e s .

T h e  i s s u e  i n  t h a t  c a s e  w a s  w h e t h e r  t h e  m i n o r i t y  b u s i n e s s e s  
s e t - a s i d e  o f  t h e  P u b l i c  W o r k s  E m p l o y m e n t  A c t  o f  1 9 7 7  w a s  
c o n s t i t u t i o n a l .  T h e  p ^ t - a s i d e  r e q u i r e m e n t  t h a t  t e n  p e r c e n t  

o f  a l l  p u b l i c  w o r k s  c o n t r a c t s  b e  a w a r d e d  t o  m i n o r i t y  b u s i n e s s ,  

d e f i n i n g  m i n o r i t y  g r o u p  m e m b e r s  as " c i t i z e n s  o f  t h e  U n i t e d  

S t a t e s  w h o  a r e  N e g r o e s ,  S p a n i s h - s p e a k i n g ,  O r i e n t a l s ,  I n d i a n s ,  
E s k i m o s  a n d  A l e u t s ."

O f  t h o s e  j u s t i c e s  f i n d i n g  t h e  s e t - a s i d e  c o n s t i t u t i o n a l ,
J u s t i c e  P o w e l l  t o o k  t h e  s t r i c t e s t  v i e w .  H e  s t a t e d :

" I n  t h e  h i s t o r y  o f  t h i s  C o u r t  a n d  t h i s  c o u n t r y ,  f e w  
q u e s t i o n s  h a v e  b e e n  m o r e  d i v i s i v e  t h a n  t h o s e  a r i s i n g  

f r o m  g o v e r n m e n t a l  a c t i o n  t a k e n  o n  t h e  b a s i s  o f  r a c e .  

I n d e e d ,  o u r  o w n  d e c i s i o n s  p l a y e d  n o  s m a l l  p a r t  i n  t h e  

t r a g i c  l e g a c y  o f  g o v e r n m e n t - s a n c t i o n e d  d i s c r i m i n a t i o n .

S e e  P l e s s y  v. F e r g u s o n ,  1 6 3  U . S .  5 3 7  ( 1 8 9 6 ) ;  D r e d  S c o t t  v. 
S a n f o r d , 19 H o w .  3 9 3  (60 U . S . )  ( 1 8 5 7 ) .  A t  l e a s t  s i n c e  
t h e  d e c i s i o n  i n  B r o w n  v. B o a r d  o f  E d u c a t i o n , 3 4 7  U . S .

4 8 3  ( 1 9 5 4 ) ,  t h e  C o u r t  h a s  b e e n  r e s o l u t e  i n  i t s  d e d i c a t i o n  
to t h e  p r i n c i p l e  t h a t  t h e  C o n s t i t u t i o n  e n v i s i o n s  a N a t i o n  

w h e r e  r a c e  is i r r e l e v a n t .  T h e  t ~ m e  c a n n o t  c o m e  t o o  

s o o n  w h e n  n o  g o v e r n m e n t a l  d e c i s i o n  w i l l  b e  b a s e d  u p o n  
i m m u t a b l e  c h a r a c t e r i s t i c s  o f  p i g m e n t a t i o n  o r  o r i g i n .
B u t  i n  o u r  q u e s t  to a c h i e v e  a s o c i e t y  f r e e  f r o m  r a c i a l  

c l a s s i f i c a t i o n ,  w e  c a n n o t  i g n o r e  t h e  c l a i m s  o f  t h o s e  
w h o  s t i l l  s u f f e r  f r o m  t h e  e f f e c t s  o f  i d e n t i f i a b l e  
d i s c r i m i n a t i o n .

" D i s t i n g u i s h i n g  t h e  r i g h t s  o f  a l l  c i t i z e n s  to b e  f r e e  
f r o m  r a c i a l  c l a s s i f i c a t i o n s  f r o m  the r i g h t s  o f  s o m e  
c i t i z e n s  t o  b e  m a d e  w h o l e  is a p e r p l e x i n g ,  b u t  n e c e s s a r y ,  
j u d i c i a l  t a s k .  W h e n  w e  f i r s t  c o n f r o n t e d  s u c h  a n  i s s u e  

i n  B a k k e , I c o n c l u d e d  t h a t  t h e  R e g e n t s  o f  t h e  U n i v e r s i t y  
o f  C a l i f o r n i a  w e r e  n o t  c o m p e t e n t  to m a k e ,  a n d  h a d  n o t  
m a d e ,  f i n d i n g s  s u f f i c i e n t  t o  u p h o l d  t h e  u s e  o f  t h e  r a c e ­
c o n s c i o u s  r e m e d y  t h e y  a d o p t e d .  As m y  o p i n i o n  m a d e  c l e a r ,
I b e l i e v e  t h a t  t h e  u s e  o f  r a c i a l  c l a s s i f i c a t i o n s ,  w h i c h  
a r e  f u n d a m e n t a l l y  at o d d s  w i t h  t h e  i d e a l s  o f  a d e m o c r a t i c
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s o c i e t y  implicit in the Due Process and E q u a l  
P r o t e c t i o n  Clauses, cannot be i m pos ed s i m p l y  to serve 
t r a n s i e n t  social or p o l i t i c a l  goals, h o w e v e r  w o r t h y  
they m a y  be."

He stated that the essential e l e ments to c o n s i d e r  were:

(1) the efficacy of a l t e r n a t i v e  remedies;

(2) the p l anned d u r a t i o n  of the remedy;

(3) the relatio nship b e t w e e n  the p e r c e n t a g e  of w o r k e r s
to be e m p l oyed and the p e r c e n t a g e  of m i n o r i t y  g r o u p  
m e m b e r s  in the relevant p o p u l a t i o n  or w o r k  force; a nd

(4) the avail a b i l i t y  of w a i v e r  p r o v i s i o n s  if the 
h i r i n g  plan could not be met.

He added "a r a c e - conscious r e m e d y  s h o u l d  not be a p p r o v e d  
w i t h o u t  consid e r a t i o n  of an a d d i t i o n a l  crucial f a c t o r  —  the 
effect  of the set-aside on i n n o c e n t  third p a r t i e s . "

T r a i n i n g  ana p l a n ning employ m e n t  is one of the least 
i n t r u s i v e  remedies available and the p r o g r a m  is l i m i t e d  in 
duration. Since it does not set aside jobs, the r a t i o  
p r o v i s i o n s  and the a v a i l a b i l i t y  o f  w a i v e r  p r o v i s i o n s  w o u l d  
not be a factor. The effect on i n n oc ent third p a r t i e s  of 
e x c l u s i o n  from job training is c l e a r l y  less than the e f f e c t  
of a contract percentage  a p p r o v e d  in F u l l i l o v e .

In my o p i n i o n  an a p p r o p r i a t i o n  for the p u r p o s e  of a c o m p r e­
hen s i v e  South east Alaska N ativ e t r a i n i n g  p r o g r a m  w o u l d  be 
f^und c onst i t u t i o n a l  under any a n a l y s i s  in F u l l i l o v e , w h i c h  
found the m i n o r i t y  business s e t - a s i d e  c o n s t i t u t i o n a l .

B G B : l j b



Title An Act making an appropriation to the Department 

of Labor for a contract with the Central Council 

Tlingit and Haida Indian Tribes of Alaska for a 

c xnprehensive Southeast Alaska Native training 
and employment plan; E.D.

Bill No. Senate B i l l  210 D a t e  March 2, 1981

Contact: Glenn Lundell 

465-2700

The bill does not contain sufficient information to develop a position 

paper. It will be necessary to review a copy of the proposal to deter­

mine if this effort could be coordinated with other employment service 

activities, would create a duplication of effort, or would benefit the 
unemployed or underemployed.

Pursuant to the Alaska Manpower Program Policy statement made by the 
Governor on January 24, 1976, training and employment programs are 

to be reviewed and coordinated by the State Manpower Services Council. 

It is recommended that the proposal be reviewed by that body and appro­

priate recommendations be made to legislative committees. The next 
meeting of that Council will be held in Juneau on April 2 and 3, 1981.

It is possible that an appropriation based on race distinction would 

violate the equal protection clause of the U. S. Constitution. A legal 
■inion should p. obably be requested.

POSITION P A P E R / D e p a r tm e n t of Labor
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Alaska
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late ^legislature
Senate

Committee on £a5or & Commerce Pouch V State Capitol Juneau, Alaska 99811
S U M M A R Y  S B  21 0 :

$ 2 5 3 , 0 0 0  is a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  t o  t h e  D e p a r t m e n t  o f  

L a b o r  f o r  a c o n t r a c t  w i t h  t h e  C e n t r a l  C o u n c i l  T l i n g i t  a n d  H a i d a  I n d i a n  

T r i b e s  o f  A l a s k a  f o r  a c o m p r e h e n s i v e  S E  A l a s k a  N a t i v e  T r a i n i n g  a n d  

e m p l o y m e n t  p l a n .  T a k e s  e f f e c t  i m m e d i a t e l y .



(8) "personal property" includes money, goods, chattels, things in action, and evidences af debt;(9) "property" includes real and personal property;(10) "real property”  is coextensive with land, tenements, and hereditaments;(11) Repealed by § 2 ch GG S L A  1965.(12) "signature” or "subscription”  includes mark when the per­son cannot write, with his name written near the mark by a wit­ness who writes his own name nepr the person's nam e; but a signa­ture or subscription by mark can be acknowledged or can serve as a signature or subscription co a sworn statement only when two witnesses so sign their own names thereto;(13) "state" means the State of Alaska unless applied to the different parts o f the United Ltates and in the latter case it in­cludes the District of Columbia and the territories;(14) "w ritin g" includes printing. (§ 4 cii 62 S L A  1962; am § 2 ch 66 S L A  1965; am § 10 ch 117 S L A  19GS)
Cross re fe rences. —  F o r add itional Quoted in M atanuska-Susitnu B o r- 

definition o f  “ pence o llic e r,"  see AS ough v. K in g ’s Lake  Camp, Sup. Ct.
11.30.100. F o r  fu r th e r  definition o f Op. No. 172 (F i le  N o. 8 5 7 ) , 439 P.2d
"person ," see AS 15.55.250. F o r nddi- 441 (1 9 0 8 ) ; S troh  v. S ta te  H ousing
tiona l defin itions, sec AS 15.00.010. A u tho rity , 7 A lns. L .J . N o. 9, p. 647

Cffect o f amendments. —  The 1905 (S ep t., 1 9 0 9 ); S troh  v. A la sk a  S ta te
amendment repealed parag raph \1 1 ) . Housing A u th o rity , Sup. C t. Op. No.

Tho 1908 amendment substitu ted 490 (F i le  No. 9 2 4 ) , 459 P.2d 480
"state t ro op e rs"  f o r  "sta te  po lice" in (19G 9).
pa rag raph (0 ) .Sec. 01.10.065. Certified ntnil. When the use of registered mail i*j authorized or required by the laws of the state, certified mail, with return receipt requested, may be used. (§ 1 ch 66 S L A  1965)Article 3. Effect o f Statutes.
Section Section
70. T ime at., ntes take effect 90. Retrospective statu;**?
80. Compute ..on o f  time 100. E lfc c t o f repea ls o r  amendmentsSec. 01.10.070. Time statutes lake effect, (a) All laws passed by the legislature become effective 90 days after enactment. The legislature may by concurrence of two-third," of the membership of each house, provide for another effective date.(b) The actual effective date of a bill having no effective date clau'« is diterminwl by starting with the day after signature k'y the governor or the day on which he gives w rit.cn notice that ho is allowing it to become law without his signature, and counting 90 calendar duys, the law becoming effective at 12:01 a.m ., Pacific Standard time, on the 90th day.(c) A law having an immediate effective date clause becomes

ing the law to become effective without his approval.(d) A law which specified a definite effective date becomes effective at 12:01 a.m ., Pacific Standard time, on the date speci­fied. (§ 5 ch 62 S L A  1962; am § 8 ch 126 S L A  1966)
Effect o f  amendment.— The 1966 

amendment rew rote  this section.Sec. 01.10.080. Computation of time. The time in which an act provided by law is required to be done is computed by excluding the first day and including the last, unless the last day is a holi­day. and then it is also excluded.
This section wne taken from  the 

law s o f O regon. Mahan v. S p s rk s , 10 
A la ska  292 (1 9 4 2 ) ; Lowe v. Hess, 10 
A laska  174 (1 9 4 1 ) .

It  m ere ly  states the common-law 
ru le . Lowe v. Hess, 10 A laska  174 
(1 9 4 1 ) .

Th is s ta tu to ry  computation i3 de­
c la ra to ry  o f the common-law  ru le  in 
A laska . T u rnbu ll v. Bonkow ski, 274 
F . Supp. 733 (D . A las . 19 67 ).

A la sk a ’ s com putntion-o f-tim c stn t- 
ite m ere ly  expresses the common 
law . T u rnbu ll v. Bonkow ski, 419 F .2d 
104 (9 th  C ir. 1 969 ).

Common law .— A t common 'aw it 
was estab lished i f  the last d ly on 
which an act was to be pcrf m ned 
fe ll on a Sundny, then that S induy 
was excluded and the time wus e - 
tended to the fr''ow ing  day Wade v. 
Dw ork in , Sup. C l. Op. No. 306 (F i le  
No 6 0 3 ), 407 P.2d G87 (1 9 0 5 ) .

Tho common-law  ru le la that when 
the period o f time w ithin which an 
act is to be perfo rm ed exceeds one 
week, an in tervening Sunday is in ­
cluded in tho computation. Wade v. 
Dw ork in , Sup. Ct. Op. No. 306 ( F ilo  
No. COS), 407 P.2d 637 (1 9 5 5 ) .

Leg is la tive  in tent.— The leg is la tu re , 
by v irtuo o f its enuctment o f this 
section, m anifested its intent to ox- 
cludc Sundays la  the computation o f 
time on ly when Sundny fa lls  on tho 
last dny o f n period in question. Wade 
v Dw ork in , Sup. Ct. Op. No. 300 
(F i le  No. 0 0 3 ), 407 P.2d 687 (1 0 0 5 )

Exception in common law aa to 
com putation o f person ’s age .—There 
existr. a well-recognized exception in 
the common law  as to the computa­
tion o f a person ’r  age. Th is exception, 
b rie fly  stated , is that n y ea r must be

(§ 6 ch 62 S L A  1962)
counted, not from  the day o f  b irth , 
but from  the preceding day when 
lim ita tion  is figured . T u rnbu ll v. 
Bonkowski, 274 F . Supp. 733 tD . 
A las . 1967 ).

The com putation -o f-tin ie  statu te  is 
expressive o f on ly  the genera l coin- 
mon-lnw ru le  and does not presume 
to abrogate the w ell-estab lished ex­
ception there to  gove rn ing  the compu­
tation o f u person's age. I t  fo llow s 
that the statu te has no app lication in 
ca lcu la ting  a person's age. Tu rnbu ll 
v. Bonkow ski, 419 F .2d 104 (9 th  C ir. 
1909 ).

The supreme court is enjoined by 
the leg is la tu re  to observe the provi-
sions o f AS 01.10 .020 , in reso lv ing  
any issue re la tin g  to this section 
and its app licab ility  to tho five-day 
iccount provision o f AS 16.20.430. 
Wade v. Dw ork in , Sup Ct. Op. No. 
300 (F i le  No. 0 0 3 ) , 407 P.2d 587 
( 19G6).

Computing lim ita tion  under AS 
15.20.430.— In computing the five-day 
period o f lim ita tion  prescribed by 
AS .6 .20 .430, an in tervening Sunday 
is to bo included. Wade v Dworkin , 
Sup. Ct. Op. No. 300 (F i le  No. 0 0 3 ), 
407 P .2d 687 (1 9 0 5 ) .

Com putation o f the lim i'n tion s pe­
riod provided by AS 09 .i0 .07 0  subse­
quent to Die rem ova l o f  Die d isab ility  
o f m ino rity  is to be made by exclud­
ing the firs t day and including Dio 
last. T u rnbu ll v. Bonkowski, 274 F , 
Supp, 733 ( I ) .  A lus. 1907 ).

F iling  uppcnl.— Under th is section, 
tlie day on which tho judgm en t is en­
tered should be excluded in com put­
ing tho time w ith in which an app lica­
tion fo r  an appeal must la* filed. Ma­
han v. Spa rks , 10 A la ska  292 (1 9 1 2 ) .
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