


Senate

Committee on Ca&or & Commerce Pouch v

N _ State Capitol
Official Business Juneau, Alaska 99811

SUMMARY SB 172

Filing of commercial documents; reflecting changes 1in filing pro—
cedures. Director of the Division of Technical Services (DNR) is res—
ponsible for the filing system for commercial documents, the place
where commercial documents are to be filed, and he 1is designated the
chief filing officer of the State.

The bill gives the director authority toprescribe uniform fees, and
forms for filing documents.

1. A copy of a security agreement may be filed as a financing
statement if both parties sign the copies.

2. Prescribes rules on the effect ofa continuationstatement
filed with the district recorder before Julyl, 1981.

3. Makes 1t unneccessary to file a continuation statemenc for a
security agreement made by a common carrier if the financing state—

ment contains the citation to AS45.09.302
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SB 172 Related History?

SB 172 transfers the responsibility for the filing system, the
place where commercial documents are to be filed, and designates the
director of the Division of technical services as the chief filing
officer of the State.

Several years ago, commercial documents were filed with the court
system, however after the consolidation of the superior court and the
trial court, Executive order 40 transferred the responsi rlity for

the filing of commercial documents to the Department of Administra—

tion. The Department of Administration felt it would be diffioalt
for them to handle,, and executive order 47 required a further trans-—
fer to DNR as they had just received a large computer. There were

problems with the new computer, and temporarily the Department of
Ccmmerce was designated the responsibility for commercial filings.
In June of 1980, DNR"s computer was functioning correctly and the
Department of Commerce transferred the responsibility (per EO047)
back to the Commissioner of DNR. SB 172 further transfers the

commercial document filing to the Division of technical Services,

within the Department of Natural Resources.
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SB 172

Se* cion by section analysis;

Sec. 1: Establishes the filing of a deed of trust or mortgage

with theDivision of Technical Services, Dept, of Natural Resources.

It the statement contains a citation to this section, it remains
effective until terminated without the need for filing a contin-—
uation statement. Further provides chat assignments, ammendments,
and partial releases of the instrument may also be filed with the

Dir. ofthe Div. of Technical Services, DNR.

Sec. 2: Addresses the proper place to file security interests if

the collateral is farming equiptment, farm products, accounts, con—
tract rights, or intangibles resulting from the sale of farm products
by a farmer. Security interests shall be filed in the office of the
recorder in the debtors district; if the debtor is not a resident,
then in the recorders office in the district where the goods are kept;
when the collateral 1is crops, 1in the office of the recorder in the dis-
trict where the crops are to be grown.

Sec. 3; Specifies that all commercial documents with the exception

of security interests in Sec. 2 are to be filed with the Div of Tech
Services, DNR

Sec 4: Technical ammendment addressing the signing of financing state—
ments and providing that the copies be signed by both parties.

Sec.5: Director of the Div. of Technical Services shall prescribe
forms and filing fees for filing commercial documents.

Sec 6; A financing Statement or continuation statement for consum—
er goods filed before July 1, 1981 in the district recorders office

is effective until it lapses. Statements filed after 30 June 1981
take effect only if it is filed with the Div of Tech Services, DNR.
Sec 7: Technical ammendment relating to termination statements. It

the secured party fails to send the termination statement within 10

days, he is liable to the debtor for $100, and for any loss 1incurred



to the debtor by this failure.

Sec 8: Fee for tiling and indexing a termination statement is deter —
mined by the Dir, Div of Tech Services, DNR.

Sec 9; Technical ammendment for the filing of financing statements.
Sec 10: Technical ammendment addressing the filing of a separate
written statement of assignment.

Sec 11: Technical aitunendment addressing the release of collateral.

Sec 12: Technical ammendment addressing requests about financing

statements presently on file.
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i. @) Related bit!" (Sir-.iiar or Conflicting 1.b) Otftar Agonclai Aftactad by Bill
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net documented (verbal)
J-ending & financial institutions unknown

3. Program Effactl of Bill

simplifies statutes for consumer

4. Flical Imr act: Nona t] Fiical Noia Attachad
5 Amandm t* Propoiod:

NONE

6. Comment*:

Section AS 45.09.402(a) We question whether or not die first sentence means all
debtors and all secured parties are required to sign with all original signatures.
Originally this was our intent tr-clean up the existing statutory language.
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(e) The requirements of AS 45.09.401(a)(1) and (2), 45.09.403(b), (c),
and <e), and 45.09.407 do not apply to a security interest in personal
property of any description created by a deed of trust or mortgage made
by a corporation primarily engaged in the business of a common carrier
by rail, the furnishing of telephone or telegraph service, the
transmission of oil, gas or petroleum products by pipeline, or the
production, transmission or distribution of electricity, steam, gas, or
water, but this security interest may be perfected under this chapter
by filing the deed oftrust or mortgage in the office of the commissioner
of the Department of Natural Resources. When filed, the instrument
remains effective until terminated, without the need for filing a
continuation statement. Assignments and releases of the instrument
may also be filed in the office of the commissioner of the Department
of Natural Resources. This commissioner is a filing officer for the
foregoing purposes, and the uniform fee for filing, indexing and
furnishing filing data under this subsection is $10. (§ 9.302 ch 114 SLA
1962; am § 1ch 65 SLA 1967; am 8 1ch 47 SLA 1976; am Executive
Order No. 40 § 4 (1979): am Executive Order No. 47 § 4 (1980))

Effect of amendments. — The 1976 Sup. Ct. Op. No. 748 (File No. 1253). 490

amendment added the language beginning P.2d 1213 (1971).
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end of paragraph (2) of subsection (c).

Section 4, Executive Order No. 40 (1979)
substituted "Departmi .it of Commerce
and Economic Development” for
"Department of Administration” ut the
end of the first and third sentences of
subsection le).

Section 4, Executive Order No. 47
(1980), substituted "AS 45.09.401)a)ill
and (2), 45.09.4034)), (c) and (e), and
45.09.407" for "secs. 768(0"I> and i2l,
772(b). (ct, and (0) and 7SO0 of this chapter"
following "The requirements of near the
beginning of subsection 'si, substituted
"this chapter” for "secs. 690—794 of this
chapter” following "be perfected under"
near the end of the first sentence in
subsection (e), and substituted "Natural
Resources" for "Commerce and Economic
Development" following "Department o f
at the end of the first and third sentences
in subsection (e).

Editor's note. — Section 1, Executive
Order No. 40 )1979i provides: "Findings.
As governor, | find that it would he in the
best interests of efficient administration to
transfer the recoi ling function and the
Uniform Commercial Code filing function
from the Department of Administration to
the Department of Commerce and
Economic Development.

This section requires filing to perfect
n conditional sule agreement.

Blumenslein v. Phillips Ins. Center, Inc.,

payments does not qualify as an interest
in personnl property subject to the filing
provisions of the code since the surety has
the right to complete the job it hna bonded
und oply any earned funds against its
costs. This does not secure the payment or
performance of *»nobligation nsa "security
interest" ns that term is defined in AS
45.01.201 '37). Alaska State Dank v
General Ins. Co. of \merica, Sup. Ct. Op
No. 1564 (File Nos. 2638, 2713), 579 P.2d
1362 (1978).

({uotcd in Stanley v. Fabricators, Inc.,
Sup. Ct. Op. No. 582 (File No. 1061), 459
P.2d 467 (1969).

Cited in Deck' r v. Aurora Motors. Inc.,
Sup. Ct. Op. No. 314 iFile No. 593), 409
P.2d 603 (1966); C.Y. Inc. v. Brown, Sup.
Ct. Op. No. 1569 (File No. 2781), 574 P.2d
1275 (19781; State, Div. of Agriculture v,
Fowler. Sup. Ct. Op. No. 2085 (File No.
4114), 611 P.2d 58 (1980).

ALU references. — What constitutes
'security interest" as to which financing
statement must be filed under Uniform
Commercial Code (i 9-302, 11 ALRId
1231.

Determination of purchase price of farm
equipment  for purposes of ITC
$ 9-302(l)(c) excusing filing of financing
statement, 85 ALR3d 1037.

181
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Sec. 45.09.401. Place of filing; erroneous Filing; removal of
collateral, 1a) The proper place to file, in order to perfect a security
interest, is as foliows:

(D) if the collateral is consumer goods, or is equipment used in
farming operations or farm products, or accounts, contract rights, or
general intangibles arising from or relating to the sale of farm products
by a farmer, then in the office of the recorder in the recording district
of the debtor’s residence or, if the debtor is not a resident of the state,
then in the office of the recorder in the recording district where the
goods are kept, and in addition when the collateral is crops, in the office
of the recorder in the recording district where the land on which the
crops are growing or to be grown is located;

(2) if the collateral is goods which at the time the security in*arest
attaches are or are to become fixtures, then in the office where a
mortgage on the real estate concerned would be filed or recorded;

(3) in all other cases, in the office of the Department of Natural
Resources.

(b) A filing which is made in good faith in an improper place or not
in all of the places required by this section is nevertheless effective
with regard to collateral as to which the filing complied witn the
requirements of AS 45.09.101 — 45.09.507, and is also e.ifective with
regard to collateral covered by the financing statement against a
person who has knowledge of the contents of the financing statement.

(¢) A filing which is made in the proper place in the state continues
to be effective even though the debtor’s residence or place of business
or the location of the collateral or its use, whichever controlled the
original filing, is later changed.

(d) If collateral is brought into the state from another jurisdiction,
the rules stated in AS 45.09.103 determine whether filing is necessary
in this state. (8§ 9.401 ch 114 SLA 1962; am Executive Order No.40 § 5
(1979); am Executive Order No. 47 § 5 (1980))

Effect of amendment. — Section 5, Section 5, Executive Order No. 47
Executive Order No. 40 11979) substituted  (1980), substitutes’ "Natural Resources"
"Department of Commerce and Economic  for "Commercu and Economic

Development" for  "Department of Development"” following "Department of
Administration" at the end of paragraph  ut the end of paragraph )3> of subsection
(3) of subsection )ai. (a).

Sec. 45.09.402. Formal requisites of financing statement;
amendments, (a) A financing statement is sufficient if it is signed by
the debtor and the secured party, gives an address of tne secured party
from which information concerning the security interest may be
obtuined, gives a mailing address of the debtor, and contains a
statement indicating the types or describing tne items of collateral. A
financing statement may he filed before a security agreern mt is made
or a security interest otherwise attaches. If the financing statement
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covers crjps growing or to be grown or goods which are or are to become
fixtures, the statement must also contain a description of the real
estate concerned. A copy of the security agreement is sufficient as a
financing statement if it contains the information required in this
subsection and is signed by both parties.

id) A financing statement which otherwise complies w.th (a) of this
section is sufficient, although it is signed only by the secured party, if
it is filed to pe-fect a security interest in

(1) collateral already subject to a security interest in another
jurisdiction when it is brought into this state; the financing statement
must state that the collateral was brought into this state under these
circumstances;

(2) proceeds under AS 45.09.306 if the security interest in the
original collateral was perfected: the financing statement must
describe the original collateral.

<) A form substantially as follows is sufficient to comply with (a) of
this section:

Name of debtor (or assignor)
AAAIESS e
Name of secured party (Or aSSIgNEE) .
AGAIESS st st

(1) This financing statement covers the Pillowing types (or items) of
property:

(DESCIIDE) o e

(2) (If collateral is crops) Tl e crops described in (1) are growing or
are to be grown on:

(Describe real eState) .

(3) (If collateral is goods which are or are to become fixtures) The
goods described in (1) are affixed or to be affixed to:

(Describe real eState) . s

(4) (If proceeds or products of collateral are claimed) Proceeds —
Products of the collateral are also covered.

Signature of debtor (Or aSSIGNOI) .

Signature of secured party (Or asSigNee) ...,

«d) The term "financing statement" as used in AS 4509101 —
45.09.507 means the original financing statement and amendments,

but if an amendment adds collateral, it is effective as to the added
collateral only from the filing date of the amendment.

(&) A financing statement substantially complying with the
requirements of this section is effective even though it contains minor
errors which ~re not. seriously misleading. (S 9.402 ch 114 SLA 1962;
am § 1ch 11 SLA 1963)

Failure to file u financing statement noninventory collateral of the favored
before the security interest attached, status given by AS 45.09 312, where the
under this section, did not deprive the other secured creditor could have
holder of a purchase-money interest in protected itself by inquiring into the
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§ 45.09.403 Alaska Statutes § 4509404

debtor's interest in the collateral before Hotel Supply, Inc. v. United States. 431
accepting his chattel mortgage Brodie F.2d 1316 (9th Cir. 1970>.

Sec. 45.09.403. What constitutes filing; duration offiling; effect
oflapsed filing; duties of filing officer, (a) Presentation for filing of
a financing statement and tender of the filing fee or acceptance of the
statement by the filing officer constitutes filing under AS 45.09.101 —
45.09.507.

(bi A filed financing statement which states a maturity date of thc-
obligation secured of five years or less is effective until the maturity
date and afterward for 60 days. Any other filed financing statement is
effective for five years from the date of filing. The effectiveness of a
filed financing statement lapses on the expiration of the 60-day period
after a stated maturity date or on the expiration ofthe five-year period,
as the case may be, unless a continuation statement is filed before the
lapse. Upon the lapse the security interest becomes unperfected.

() A continuation statement may be filed by the secured party (1m
within six months before and 60 days after a stated maturity date of
five years or less, ard (2) otherwise within six months before the
expiration of the five-year period specified in (b) of this section. The
continuation statement must be signed by the secured party, identify
the original statement .y file number, and state that the original
statement is still effective. Upon timely filing of the continuation
statement, the effectiveness of the original statement is continued for
five years after the last date to which the filing was effective; it then
lapses in the same manner as provided in (b) of this section unless
another continuation statement is filed before the lapse. Succeeding
continuation statements may be filed in the same manner to continue
the effectiveness of the original statement. Unless a statute on
disposition of public records provides otherwise, the filing officer may
remove a lapsed statement from the files and destroy it.

(d) A filing officer shall mark each statement with a consecutive file
number and with the date and hour of filing and shall hold the
statement for public inspection. In addition, the filing officer shall
index the statements according to the name ofthe debtor and shall note
in the index the file number and the address of the debtor given in the
statement.

(e) The uniform fee for filing, indexing, and furnishing filing data for
an original or a continuation statement is as prescribed by the
administrative director of courts. (S 9.403 ch 114 SLA 1962)

See. 45.09.404. Termination statement, (a; If there is no
outstanding secured obligation and no commitment to make advances,
incur obligations, or otherwise give value, the secured party must, on
written demand by the debtor, send the debtor a statement that he no
longer claims a security interest under the financing statement, which
shall be identified by file number. A termination statement signed by
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a person other than the secured party of record must include or be
accompanied by the assignment or a statement by the secured party of
record that he has assigned the security interest to the signer of the
termination statement. The uniform fee for filing and indexing ouch an
assignment or statement is as prescribed by the administrative
director of courts. If the affected secured party fails to send the
termination statement within 10 days after prefer demand for it, be is
liable to the debtor for $100, and in addition, for any loss caused tu the
debtor by this failure.

(b) On presentation to the filing officer of the termination statement
he must note it in the index The filing officer shall remove from the
files, mark "terminated " and send or deliver to the secured party the
financing statement and any continuation statement, statement of
assignment, or statement of release pertaining to the financing
statement,

(¢) The uniform fee for filing and indexing a termination statement
including sending or delivering the financing statement is as
prescribed by the administrati"e director of courts. (§ 9.404 ch 114
SLA 1962)

Quoted in R.A. Dnvenny & Associates (1975); State v. Alaska Int'1Air, Inc., S>p.
v. Sliir.jin Motor Sales Co., Sup. Ct. Op. Ct. Op. No. 1409 (File No. 28081, 562 P.2d
No. 1141 (File No. 241 1t. 533 P.24 1112 1064 (1977).

Sec. 45.09.405. Assignment of security interest; duties of filing
officer; fees, (a) A financing statement may disclose on assignment of
a security interest in the collateral described in the statement by
indication in the statement of the name and address of the assignee or
by un assignment itself or a copy of an assignment on the face or hack
ofthe statement. Either the original secured party or the assignee may
sign this statement as the secured party. On presentation to the filing
officer of this financing statement, the filing officer shall mark the
same as provided in AS 45.09.403(d). The uniform fee for filing,
indexing, and furnishing filing data for a financing statement so
indicating an assignment is as prescribed by the administrative
director of courts.

(b) A secured purty may assign of record all or a part of his rights
under n financing statement by the filing of a separate written
statement of assignment signed by the secured party of record and
setting out the name of the secured party of record and the debtor, the
file number, and the date of filing of the financing statement and the
name und address of the assignee and containing a description of the
collateral assigned. A copy ofthe assignment is sufficient as a separate
statement if it complies with the preceding sentence. On presentation
to the fifing officer of the separate statement, the filing officer shall
mark the separate statement with the date and hour of the filing. He
shall not’ the assignment on the index of the financing statement. The
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uniform fee for filing, indexing, and furnishing filing data about the
separate statement of assignment is as prescribed by the
administrative director of courts.

(cl Afte; the disclosure or filing ofan assignment under this section,
the assignee is the secured party of record. (8 9.405 ch 114 SLA 1S62)

Sec. 45.09,406. Release of collateral; duties of filin g officer;
fees. A secured party of record may. by his signed staterr.*: at. release
all or a part of collateral described in a filed financing statement. The
statement of release is sufficient if it contains a description of the
collateral being released, the name and address ofthe debtor, the name
and address of the secured party, and the file number of the financing
statement. Upon presentation of the statement to the filing officer, he
shall mark the statement with the hour and date of filing and shall
note this information upon the margin of the index of the filing of the
financing statement. The uniform fee for filing and noting the
statement of release is as prescribed by the administrative director of
courts. I* 9406 ch 114 SLA 1962)

Sec. 45.09.407. Information from filing officer. <a) If the person
filing a financing statement, termination statement, statement of
assignment, or statement of release furnishes the filing officer a copy
of it, the filing officer shall upon request note upon the copy the file
number and date and hour of the filing of the original and deliver or
send the copy to the person.

(hi Upon request of a person, the filing officer shall issue his
certificate showing whether there is on file, on the date and hour stated
in it, a presently effective financing statement naming a particular
debtor and a statement of assignment of it, and if there is. giving ihe
date and hour of filing of each such statement und the names and
addresses ofeach secured party in it. The uniform fee for the certificate
is as prescribed by the administrative director of cour.s for each
financing statement and for each statement of assignment reported
therein. Upon request, the filing officer shall furnish a r.pv of a filed
financing statement nr statement of assignment for a uniform fee as
prescribed by the administrative director of cour.s. <S 9407 ch lit
SLA 1962)
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