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There has been substantial scholarly discussion of the
question of limitations which may be placed on a federal
constitutional convention. There is no case law on the
federal level since the 1787 convention, called to revise
the Articles of Confederation in the trade area which
proceeded to write our existing constitution, 1is the only
one held on the federal level.

You were specifically concerned with what, if anything, the
state could do to prevent a convention called for a particular
purpose going beyond its mandate.

The state can limit its application for a convention and
provide that 1its application is void if the call is for a
broader convention.

There appears to be general agreement among the commentators
that once a sufficient number of applications have been
received Congress is required to call a convention and that
convention procedure, costs and selection of delegates is a
federal matter. While there are substantial questions
concerning the right of a state to withdraw ics application
before a sufficient number of applications to require a
convention has been made, there seems to be general
agreement that after that stage applications may not be
withdrawn. The positions appear well supported by logic.

It appears that no state action subsequent to a sufficient
number of applications being made and before the result 1is
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placed before the state for ratification would be effective.
This would, 1in my opinion, still be the result even if the
action was from a self-executing clause included in the
resolution applying for a convention.
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Federal SENATE JOINT RESOLUTION NO. 2, by Senator Zielger. Resolves
Revenues that the Congress of the U.S. 1is requested to propose and sub-

(const. amend- mit to the states an amendment to the U.S. Constitution which

ment, U.S.) would require that within four years after its ratification by
the various states, in the absence of a national emergency,
the total of all appropriations made by Congress for a fiscal
year shall not exceed the total of all estimated federal reve—
nues for that fiscal year. Further resolves that the legis—
lature makes application and requests that the U.S. Congress
call a convention for the sole and exclusive purpose of an
amendment to" the. U.S. Constitution which would require that, in
the absence of a national emergency, the total of all appropria—
tions made by Congress for a fiscal year shall not exceed the
total of all estimated federal revenues for that fiscal year.

Introduced January 13 and referred to Judiciary.
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The Balance the Budget Amendment and a Contitutional Convention

If you listen to the opponents of a balanced federal budget amendme-nt,
you night think that the states were calling for a constitutional convention
to repeal or rewrite the constitution. In fact, the states and the National
Taxpayers Union are asking for a convention to propose a balanced federal
budget araendnent only - and even at that, only if Congress fails to propose
the amendment first. Every resolution passed by the 30 state legislatures
has asked for such a limited convention.

James N. Stansy, a congressional staff expert on constitutional conven—
tions, has said, "To those who fear a “runaway conventionl it need only be
observed that the only group threatening to run away with it so far is Congress
itself."” Clearly, what Mr. Stansy means 1is that Congress will attempt to in—
sure its own dominance over any convention. It will employ two tactics in do—
ing so. First, when 34 states do apply for a convention, Congress will do its
best to avoid calling it. Second, should Congress finally be compelled to call
a convention, it will restrict the convention as much as possible. Mr. Stansy
concludes that "there is little doubt that Congress would be the final masLer
on convention actions."

On two previous occasions (1971 and 1973), the Senate has unanimously
voted to approve legislation which would have tightly restricted any constitu—
tional convention. This legislation lias again been reintroduced in 1979 and
currently has over 30 co-sponsors. With a history of such stiong support,
there can be little doubt that similar legislation would quickiy pass into
law as soon as 34 states apply for a balanced budget convention. The only
reason that Congress has refused to approve the legislation is the widespread
feeling in the Judiciary Committees that it would completely erase any fears
of a runaway convention - and, thus, eliminate an important weapon"in the
fight against the balanced budget amendment.

On a recent showing of the ABC Network®"s "lIssues and Answers" program,
U.S. Attorney General Griffin B. Bell said, "I think a convention can be
limited . . . that fact is that the majority of the scholars in America share
my view. The view that you can"t do this among scholars is a minority view
You certainly would not call a general convention when the states only ask for
a limited thing. That is all they have asked for so far."

The view that a convention can N limited is also the offl ial position
of the American Bar Association. On the unanimous recommendation of the nine
constitutional scholars that served on the ABA"s Special Constitutional Con-—
vention Study Committee, the ABA adopted a resolution stating that "Congress
has the power to establish procedures limiting a convention to the subject
matter which is stated in the applications received from the state legislatures.’

A NON PARNSAN, NON-FRC'IT ORGANIZATION DEDICATED TO THE PUBUC INTEREST



While discussing the prospect of a runaway convention before members
of the California legislature, former U.S. Senator and Constitutional Law
Scholar Sam 3. Ervin, Jr. concluded "these scare tactics are calling up

non-existent constitutional and legal ghosts.™ What the spectre of a
runaway convention does reveal is the elitist, anti-democratic attitudes
of some opponents of the balanced budget amendment. They feel the American

people are incapable of electing responsible delegates to consider the
issue of a balanced budget amendment at a constitutional convention.

It should also be noted that a constitutional convention cannot change

the constitution by itself. Like the Congress, a convention can only

propose amendments. These convention proposals are subject to two additional
checks that Congressional proposals are not. If a constitutional convention
proposes a different amendment, Congress could refuse to send it to the states
for ratification. The extraneous amendment could also be subject to review by
the Federal courts. Finally, as is the case with all proposed amendments, 38
states must ratify it before it becomes part of the Constitution. As the pro—

ponents of the Equal Rights Amendment have found, this is no easy task.

If Congress does not pr<pose a balanced budget amendment, the convention
method provides the American people with a viable and safe alte*native method
of obtaining the amendment.



BALANCE THE BUDGET--
AMENDMENT COMMITTEE

Why A Balanced Federal Budget Amendment Is Needed

A constitutional amendment 1is needed to curb federal spending, reduce inflation,

and balance the federal budget on a regular basis. It is a needed check against the
strong bias in our political system.for higher spending. Many of our economic prob—
lems - inflation, unemployment, low productivity - can be traced to excessive spend—

ing by the Federal government.

The key factor in" this bias for excessive spending is pressure group politics.
Well organized special interest groups make strong demands for programs that benefit
them greatly, but these demands are weakly opposed because costs are thinly spread
over all taxpayers, each of whom stand to lose comparatively little. Deficit spend—
ing helps hide these- costs in the form of borrowing, inflation, and reduced economic

growth.

Because of these factors, the budget has been balanced just once in the last 20
years. Successive Congresses and Presidents have proven themselves unable to resist
pressures to spend. Conventional legislative remedies and new approaches to budget—
ing have failed. Only a constitutional amendment will be strong enough to provide
the necessary fiscal discipline.

Benefits of a Balanced Budget

A balanced budget will help reduce interest rates. When the government borrows
money, it soaks up available capital, raising interest rates. Businessmen can ™ get
needed”"funds for investment and consumers must pay high interest rates to finance
the family home or car.

A balanced budget will reduce inflation. Deficits are financed by the hidden
tax of inflation. When the government increases the money supply to pay for the
deficit, each dollar becomes worth less.. From 1950 to 1965 the average annual federal
deficit was $2.6 billion and the average inflation rate was under 2%. Prom 1965 to
1978 the average deficit was $25.8 billion, and the average inflation rate was about
5.5%. With deficits averaging over $50 billion in the last 3 years, the current in—
flation rate is over 10%. Chronic deficits also feed an inflationary psychology.
In the long run, a balanced budget will reduce the rate of inflation substantially.

A balanced budget will help reduce unemployment. Deficit*; are being financed
out of private savings, with the result that less money is available to finance
private investment. This shift of resources causes a lower growth rate and an

increase in unemployment.

A balanced budget will reduce wasteful spending. The costs of spending programs
are not fully considered, since they are partly hidden by deficit financing. Without
a check on federal spending, Congress has little incentive to stop waste.

A balanced budget will slow the growth of federal spending. Since all new pro—
grams will have to be paid for with new taxes, Congress would be far more reluctant
to enact new programs, without cutting out old and unnecessary ones.

325 Prniuvliniiiv Air. S.E., Wa/iinj:(on, D.C. 2000] 12021 53J-1300
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A.balanced budget will increase government accountability. Chronic deficit
spending is fundamentally dishonest. It"s an attempt to treat spending programs as

if they have no tax cost.

Public support for a balanced budget amendment is overwhelming. Gallup polls
consistently find that about 75 percent of those polled favor an amendment. A 1979
Roper poll found a three to one margin in favor of a convention "called to consider
an amendment to limit federal spending."

The Necessity For State Action

Congress is very reluctant to propose such an amendment which would restrain
itself. Every proposed constitutional amendment to require a balanced budget has
died in committee. Article V of the Corstitution enables the states to amend the
Constitution when Congress fails to do j.o. To date, 30 of the required 34 states
have passed resolutions asking for a limited convention on a balanced budget amend-—
ment if Congress does not act.

As the drive for a convention nears success, Congress will probably propose
the amendment on its own and no convention would be necessary. This has happened
before. Congress proposed an amendment to provide for the direct election of U.S.
Senators in 1912 but only after enough states had called for a convention. Congress
will not propose a balanced budget amendment unless the states again call for a
limited convention. Mere memorial resolutions cannot force Congressional action.

A convention would have one purpose only - to draft a balanced budget amendment.
It would not have any other powers which Congress has. This convention can only

propose an amendment which would become law onlv after it is ratified bv 38 states.

The resolutions before the state legislatures plainly state that the resolution

is ”oid if a convention is notlimited to this one exclusive purpose. There is
sfong legal authority that the States and Congress have the power tolimit a con—
vention to one subject. This is he official position of the American Bar Association.

This 1is also the conclusion offormer U.S. Attorney General Griffin B. Bell, former
U.S. Senator Sam J. Ervin, Jr.the Deans of Harvard and University of Chicago Law
Schools, and many others.

Besides the moral and legal safeguards which would assure a limited convention,
there are three additional "checks”™ to limit a convention.

The mode of ratification of amendments (by either legislatures or conventions
in three-fourths of the states) must be selected by Congress. By refusing to make
the selection, Congress can block ratification of an amendment that went beyond the
convention call. An extra, eous amendment could also be subject to disapproval by
the Federal Courts-. Finally, any proposed amendment must be ratified by at least

t"nree-fourths (38) of the states.
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Lawmakers ‘were urgzed Wednesday to add
Alaska to the list of states calling for s con-
stitutional convention to pass an amendment re-
quiring the federal budget to be balanced each
year. _ ,

The conservative voting trend that swePt
Alaska last fall is evidence that Alaskans would
favor a balanced budget, said Ed Fester, a
representative of the Nationwide Balance the
Budget Amendment Committeg. ,

Foster to d the Senate Judiciary Committee a
balanced f -deral budget would lead to lower in-
terest rat s, inflation"and unemployment:

Senator exPressed concern, however, that a
convention called to consider a balanced budget
amendment'might end up considering other is-
Sues.

The committee is considering a resolution (S-

ghMtH -y

¥ o—
L 1]

JR?) introduced bK Sen. Robert Ziegler, D-Ket-
chikan, which asks Congress to call a con-
stitutional convention to deal only with a
balanced budget amendment.

Sen. Charlie Parr, D-Fairbanks, suggested
legislation be drafted that would revoke the
credentials of the Alaska delegation if they tried
to consider other matters during a constitutional
convention.

The committee did not take an%/ action on
Ziegler's resolution, which states that "proper
planning, fiscal prudence ar£ plain good sense
require™ a balanced budge!

In testimony before the panel, Foster said in-
flation, unemployment and low productivity can
be traced to excessive spending by the federal
government. Only a constitutional’ amendment
will provide the needed fiscal discipline, he said.
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operations. If the United States wants to protect and
advance its interests, and does not want to do so with
Marines, it needs spies as well as diplomats. Inevitably,
diplomats work mostlv with governments and in-
groups. CIA agents are needed to insure that the US
as contacts with out-groups, too. Havm? an effective
CIA does not mean that the US inevitably will topple
democratically elected governments. It could mean that
a friendly governmentis saved, or that the US is well
enough informed to distance itself from a local regime
that's about to go under. It could provide the means to
thwart a Soviet coup. ,

In his State of the Union address, President Carter
noted with some pride that, again this year, no
American soldiers were engaged in combat anywhere
in the world. Maintaining the peace, however, means
stang involved in the world's crisis areas, not
withdrawing. And it means maintaining both US
strength and the world's confidence in it.

State legislatures can't dictate
the terms uf constitutional amendment.

Unconstitutional

Convention

The stales, or many of them, want a constitutional
convention. Hut thé one they seem to want is ver
different from the %reat Phlladelphla meet|n’(_1 of ITHT.
Then the founders talked about the hasis of legitimate
government. Now the states are trymgi to limit the
meeting to asmqle item: the issue of & balanced federal
budget. Hut do the states have a right to restrict the
meetm% in_this way and still call U a constitutional
convention? Is sucha single-issue body authorized to
male fundamental changes in our basic law?

Ac answer must begin with the constitutional text.
Article five makes it plain that the states cannot
dominate the amendment process. Even if every state
qu|slature met today and unanimously endorsed a
balanced budget amendment, this would not make it
part of our supreme law. Insteac . Article |ive makes
constitutional ‘revision a_two-s*  affair. First an
amendment must be yroiwol in_ . r.tional forum—
either the Con?ress or aconstitutional convention. It is
onIY then that the amendment can be in/ifin/ by the
states—either through legislatures or state-level
conventions, as Congress may direct. The states enter
tlv first rtagiconly imasubsidiary way: if two-thirds of
them apply to Congress for one, Co igress must “call a
Convention for proposing Amendments."

Hut it is just such aconvention that the states do not
want. Indeed, many state legislatures explicitly declare
that they would prefer n0 convention to one that
thought itself free to propose"Amendments."Theonly
aeetln? they are calling for is one that will rubb™
stamp their reticular Proposal for a balanced federal
budget. But state legislators do not have the right to
dictate the terms of constitutional debate. On the
contrary, they may be eliminated entirely if Congress
decides” that “state conventions would be more ap-
Proprlate vehicles for ratification. The states have the
ast saY on amendments, but the Constitution permits
them 10 consider only those proposals that eme_rqe
from a national institution free to consider all possible
responses, to an alleged constitutional deficiency.

he point goes deeper than the text of Article Five.
When we confront the task of constitutional revision,
our vcy_notion of political community is at stake. Since
Article”Five was written, our sense of national identity
has become stronger, not weaker. While we remain
New Yorkers of Texans, we ae more firmly
Americans. If we eve.- required an ex.traordmarY
constitutional converitior, it should not think of itself
as a creature of the 'oparale states. Instead, it must
conceive uf itself asalutlumnlinstitution free to consider
the country's needs with as much wisdom and insight
as it can muster. Anything else would distort the way
Americans today understand their relationship to
government. The idea that the states may predominate
In our federal system did not survive the Civil War.

WIi.it should happen, then, if the budget balancers, or
some_ other single issue groups, succeed in their
lobbying campaigns among’ local legislators? Article
Five does not permit the stales to convene 1 "conven-
tion" on their own authority. It > up to Congress to
decide whether the state applications amount to a
legitimate call for a "Convention for proposing
Amendments." At this point Congress should see the
call for 1 single issue “convention” for what it is—an
effort by state legislators to usurp their rightful place in
the constitutional scheme. It is not for the states to
dominate both stages of the process of constitutional
revision, They cannot force Congress to call i
convention to consider only those issues that the slates
think worth discussing. The convention mechanism
should be reserved for moments of real crisis- whet*
the states are willing to assert the need for an
unconditional reappraisal of constitutional foun-
dations. If the states are Jissatisfied with the con-
stitutional diagnosis of a second ['iiladelpliia-style
convention, they may decline to ratify its E)roposals. It
takes only 13 dissenters out of 50 to defeat a proposed
amendment. Hut state legislatures may not use the
"convention” provision as a gimmick “to liberate a
favored pressure group, from the normal checks and
balances of national politics. | _

Of course, if the state Ieglslatures 1 ere convinced
that they must apply fora full-fledged constitutional

Martlt s 1074



convention o. none at all, the present bubble would
burst immediately. Nobody thinks we are now in the
midst of constitutional crisis. Why, then, should we put
the work of the first convention in jeopardy?

Bruce Ackerman

Bruce Ackerman is professor of law at Yale.

White House Watch

Under Pressure

Near the end of this winter of discontent with Jimmy
Carter, | offer an opinion, the stories of three White
House meetings at which the President expressed his

own frustrations ...id discontents, and an account of

how his. people handled a family problem that is painful
and difficult for him. R

The opinion is that the President is going to come out
of the current slump in polls and commentaries and
look better in a few weeks or at worst in afew months
than he looks now. 1le will come out of it by ?omg on
being the Jimmy Carter who got himself elected in
1976, with allowances for what he's learned in the
presidency. It isarguable that anybody who had to learn
as much as he has had to learn about the presidency
should not have heen elected. He was elected; that's
over. | agree with assistants and spokesmen whoargue
that what he's learned and acknowledges that he had to
learn, especially about how to deal with Conﬁress and
get from it the essentials of what he wants, will produce
an appearance of good performance and see him
through to rennmination and reelection in  1980. My
reading of him is that he won't go for renomination and
reelection unless he's sure that he cat. win. |le has said
that he has decided about 1980 but won't tell what lie's
decided for awhile. An assistant who is close to one of
the assistants who is closes, to Carter thinks that the
President was kidding the press and that he has neither
decided nor confided tc anybody, possibly excepting
Kosalynn Carter, how his thinking on 19 O?oes. The
same assistant admonishes his Ro'lcy staff 10 stay in
there to work for initiatives that will improve “the
chances of Carter's reelection in 1980. and to think
about J[umpmg ship and getting rich and famous on tin
strength of their White House connection only after
November W80 , ,

The White House staff story is that Carter is
concerned but not disturbed by the flood of commen-
tary to the effect, as the |vans-Novak newspaper
column put it in the context of his scheduled trip March
2 to California, that thereabouts he is among the

political "walking dead." Press Secretary Jody Powell
warned Carter in amemorandum in ear|¥ january that
the failure to achieve the foreign policy sucCesses
ex_Pected last December—strategic arms’ agreement
with the Soviet Union, an Israel-Egypt treaty after the
Camp David summit—and the dlsmte_?ratlon of the
Shah's government and of our commitment to it in
Iran, would bring on aflood of derogatory comment.
S0, the story goes, the President was prepared for it and
IS not seriously shaken by it. That is believable
considering his renowned capacity for kissing off
adverse comment and for believing that his conception
of what is right must eventually prevail. The following
stories of what has happened recently at the White
House bring some of the President's perceptions and
{ud?ments into question but do not invalidate the guess
hat he'll come out of it in better shape than most of us
media harpies expect.

At his press bnefmg on February 8, Powell was asked
whether the President had "chastised the State
Department for !eakmq_mformal jon" contrary to fact
or 10 administration policy. Powell answered that "the
President has met in the past several days with ﬁeople
from State, people from the NSC, and with our
domestic policy people." The thrust then and at later
discussions on ‘and off the rccoid was that the
President's concern was that "those of us in responsible
positions ou%h_t to be very careful about making public
comments which could contribute to a misapprehen-
sion of what our policy was with regards to matters of
importance." The first report of admonitions from
Carter hail dealt with a lecture he had given Depart-
ment of State officials and Powell was suggest[ng that it
was merely one of many such that the President had
delivered. "Powell's account amounts to a substantial
abridgment of the facts.

January 17, two weeks before the sequence that
Powell su?gested Carter had Stuart Eizcnstat, the
director of the domestic policy staff, assemble his
E{rmupal assistants in the Roosevelt Room at the White

ouse, mostly people whom Carter had never met or
had never had extended conversation with |le had told
|.ilensta! that he was aware of the feeling among many
of them that they needed a contact and a sense of
|d,ent|t¥ with him that they li.ut lacked. At th,e,meetlnﬂ
Eilenstal mentioned the difficulty of maintaining afu
discourse between White House and department
officials without premature disclosures to the press of
what was being proposed and considered. lhis led
Carter into a discussion of lus—any President's—
problem of having full communication with federal
departments and agencies without, as Carter regarded
it, premature and damaging disclosure of policy options
that were in discussion but not decided. It was afriendly
conversation about a_recognized problem and not a
stern lecture of the kind that be gave 17 deliberately
selected State Department officials on February 6.

Marvin Kalb, CBS's senior State Department

rhf Ncie Kei'iihlic
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The present push for a constitutional convention to
balance_ the federal budget raises two questions. the
desirability of constitutionally mandating a balanced
budget aria the desirability O conveninga convention
to enact such an amendrment, o ,
The mood of the country on redj -fing or holding
down taxes is understandable. People_who work for
wages feel over-taxed—and they arc. Those who live

on"earned" income report virtdally all of their eamn-

ings and pay on what they report because they don't
CVS TYLIiK it attitionf prnidmi of the LtJici* Gtrmrnt Work*

«ft, tutbor of tnrrai honkt snJ uritet a t/fulir nrwi>j/>rr
column,
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have any loopholes. People who live on "unearned
income—stocks, honds, properties— reﬂort about 1 ar
their income and pay on only part of what they re,"
because the?/ enjoy many loopholes. .

The problem 1s°not that taxes arc tgo high, but that
they are too high for some because they arc too low
for"others. A prQPer cure for 'his disorder would be
fax reform that lifts some of the burden from Amer-
ica’s middle class of wage and salaried people and
imposes more of the burden on the rich wl.o live on
"unearned" income. ,

Fearing precisely such an even_tuahty, the wealthy
have mounted a campaign to convince the nation that

1



faxes in general are too high for evercyone. This myth
was the Dasis for Proposition 13 in California and is
the basis for the present proposal to have a constitu-
tional convention for a balanced budget.
_ Although the emotional urge for a balanced budget
is the desSire to keep taxes down, the constitutional
amendment will not guarantee that taxes will be
reduced or kept at present levels. Indeed, the man-
dated balance may actually increase taxes.

A budget can be balanced in one of two ways:
cither by reduced spendlng or. by increased taxes. If,
at some’ future time, the President and Congress are
not allowed to borrow they will have to raise taxes
to make ends meet, Hencé, a balanced budget can
mean higher as well as lower taxes. ,

. Altholigh some favor the idea on the mistaken no-
tion that Tt will automatically hold down taxes, others
favor it as away to check inflation. The Io%yc, IS em-
bedded in the argument that government deficits lead,
in one way or another, to moré dollars chasing too few
goads, and thereb¥ forcing up prices.

For such mone arK theorists, the expanded money
supply is offered &s the sole reason for inflation. They
do not blame high. interest rates; they do not blame
monopolies. and ‘oligopolies; they do not blame gov-
emment fixing of prices, as in the case of numejous
agricultural products; they don't even blame. high
wages. They arc single-minded: the culprit is the
government"that tries o pay for deficits by “printing

money.” . . . . .

Théir statistical evidence is that in years when the
federal deficit is high, inflation runs high. ActuaIIY,
this seemingly  irrefutable proof is no proof at all,
because a,tracm% of US. budget deficits shows they
arc more likely the result of wars and recession. Infla-
tion ma¥,caus,e a deficit, but not vice versa In a
period of inflation, the government must pay more for
many things. Hence, a neatly balanced budget, drawn
at the be%mnlng of the year, may well end up as a
deficit at The end of a year when prices rise either
because of crop failures, an act of OPEC, monopaly
action or a JumB In interest rates imposed by the
Federal Resefve Board.

Most monetarists reveal their anti-government bias
when they single out federal budgef deficits as the
sole or the primary source of an”expanded monev
supply. There arc many, many other factors at work
expanding the money suppI)(, traditionally defineJ as
the total “of all curfency plus ali demand deposits.
Effective moneY supply is determined by at least two
other factors: the amount of credit and the velocity
with which money circulates. At present the ,“suppl¥'
of money generated by credit is staggering, with multi-
billions of dollars odtstanding on any “one_ day on
credit. card. alone—_ﬂust to cite one Small instance.
Likewise, the velocity with which money moves is
decisive: one dollar Spent 10 times in one day. has
the same impact as_10 dollars spent once. And neither
the amount of credit outstanding nor the velocity with
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which money moves can be traced solely or mainly
to government deficits. . .

In_sum, although the monetarist theories ahout how
deficits. make for” inflation are encased in seemingly
sophisticated research and reason, the arguments arc
shockln?ly unsophisticated. .

Equally fallacious is the argument that the national
debt s growing at a dangerous rate and that, uness we
stoP thiS piling of debt on debt, the unbearable burden
will break the’ government's back. William Simon, Sec-
retary of the Treasury under President Ford, sounds
the alarm: “Total féderal debt has increased from
S329.5 hillion at the end of fiscal }/e,ar 1966 to an
estimated $633.9 billion at the end of fiscal year 1976
—a nise of 92 percent in oly 10 years' time," Simon
sa)(s, ‘Unless the lethal pattem is changed, this nation
will be destroyed. . ,

But why should the nation be wrecked by this debt?
In 1966, when the Gross National Prodyct (the sum
of all 9oods and services produced here in one year)
was_S753 hillion,_ the debt was 43.6 percent of the
GNP. But in 1976, when the GNP was at S1,706
billion (rushing toward the S2 trillion mark) the debt
had fallen to 37 percent of the GNP. In 10'years our
debt shrunk as a portion of our total output.

This "shrinking" of the national debt is not some
freakish occurrence peculiar to the years from 1966
to 1976. There has been a downward trend ever since
the end of World War I1; in 1946, the debt was 132.8
percent of GNP: by 1962, it was 55 percent; by 1965
48 percent: by 1976, 1t was down t0,37 percent: and
by 1979, the debt is a mere 28.4 percent of GNP.
Judged by ability to carry the burden, the debt is
getting steadily lighter. , ,

Debt— ke ‘weight—is onlg meanlngiful, whe'i mea-
sured aﬁamst something, A 16-month-old inff.t would
be crushed under a pack of 60 pounds; a 16 year-old
lad would cari-y the load with case. An America with
a GNP of onlg $100_ billion would stagger under a
debt load of SIOC hillion; but an America with an
output of $2 trillion can carry a $100 billion debt on
its pinkie. '\ person with an income of $5,000 a

ear would find it hard to repay a debt of $100,000;
ut one with an income of $1'million a year would
find it easy to borrow the money and easy to repay.

An irksome irony about the’ call for hudget bal-
ancing Is that those who cry loudest and longeSt about
debt are the worst offenders: the states, thé corpora-
tions and the individual consumers. They arc all
In debt and more deeply In debt than the govemn-
ment that, at the end of " 1978, was only responsible
for 19 percent of total indebtedness in America. From
1940 to 1976, the federal debt grew at a slower pace
than all other kinds of debt. State and local, corporate
and private consumer debt grew far more raPJ ly.

In" 1940, the federal debt was $44.8 billion; by
1976, it stood at $515 billion—a twelvefold increase
in 36, years, vdaic and local debt for the same years
rose fiom $16 billion to $236 billion—a fiftcenfold
Inceasc,
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Wars and Recessions Are Major Causes of Budget Deficits

(Federal Budget Surplus or Deficit, 1947-1978)

Brflons of dollars
15Il

e15-
Korean War
-30-

-45-
-60-

-75 ,I
1947 1952 1957

1958 Recession

Vietnam War

1974 Recession

1967 1972 1978

But Deficits Are Not the Cause cf Inflation

(Annual Change* in CPI, 1947-1978)

Percenl
13

"Docombef lo Oocombot

Corporate debt rose. (samo years) from $75 billion
to $1,414 billlon—a ninetecnfold Mcrease. And, sa
Simon, "At the end of World War Il, corporaie
||qU|d|ty—a measure of cash, cash equivalents, and
assets that could readily be converted int cash—
stood at just under 50 percent of total liabilities. B
1940, the ratio was down to almost 30 percent. An
at the end of 1970 it was on the order of 19 percent.”
. The biggest sinners of all—if debt is_considered a

sin—are "Richard Roe and Jane Doe. The debt in-
cuired by consumers rose (same years) from $3 billion
to $217 |II|on—atwent}/-se,ven old increase.
. Ine truth of the matter is that debt is a wayof
life not_only in America but in every free enterprise
(capitalist) “country in the world. The reasons are
ptr)?gmatlcally obvious and theoretically understand-
able

. Most homeowners in America would own no home
if they had to Pay in cash for the purchase. A mort-
gage is a loan that incurs a debt. Mor’gage indebted-
Ness rose (same Kears) 24 times over, which is about
twice as fast as the federal debt.
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_ It woul " be useless to put money in a bank, unless
it is done purely for safekeeping. The bank could
Pay no interest—unless there wefe borrowers, readK
0’ir.cur debt, who wauld pay interest to the ban
S0 the bank could pay interest to the depositor.

No corporation of any size could_operate without
gomgbdeeply into debt—as they do. They float honds
and “borrow directly and. invent a_vanet[); of . debt
Instruments to finance their undertakings, Debt is the
lubricant for the husiness machine Without which
the gears would grind to a halt,

You add to the debt when you take out a small
loan, when you bu% something on the installment
plan, when you make a purchase on a credit car,
when you ask your local retail store to charge ft,
when you horrow against your insurance policy, When
YOU work out a financing” arrangement for. your car.
In the one month of “Januarfy 1979, installment
indebtedness rose by more than $35 biflion.

Viewed in an overall theoretical way, debt is the
foundation of a "free enterprise," modern capitalist
society. The capitalist lives by providing finance to
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Decline in Federal Debt as Percent of GNP, 1947-1976*
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corporations, to governments, anil to individuals. He
lives by renting dut his money and charging for it
If no one borrgwed— no government, no business, no
person—the finance capitalist would be finished.
AIthou h this eventualrty might indeed be ethically
justified, or the moment” ouy ‘system still depends on
ca ital 10 unctron and capital; like that fabled Iunch
doc not come free: to get rt XOU must incur debt.

There Is a strong temptation to conclude that the
states, corporatrons and prrvate orrowers are pro
crites about budget balancing. But that woul
unfair because théy know not what they saY They are
rep eatrn% a common cliche. An_ individua gatherrn
debt rs like a camel under aqrowrng burden threatene
by the straw that breaks the back. This fearsome
image has caused fools and learned men to denounce
defiCit financing for many centuries.

For thoso who_ think that deficit financing began
with President Franklin D. Roosevelt, Senator
ward S Muskic (D- Marnc) aviges in & recent speech
that the "drstrnctron belongs to General Washington—
frrst rn war first in peace, and first in federal deficit."
ctu )é Washington was following a pattem set on
1692, In the British Holise of Commons
whet the Commrttee on Ways and Means proposed
tfora e $l t mrtron " 036 da7oan atttte rate;t of
ercent up to year ercent thereafter,
IPom thaIo orn)t on, the (?eb bepan to “At
state in the drowth " records Thomas acauley
e History 0 England "It has been seriously
asserted by wise men that bankruptcy and ruin were
at hand et still the debt went on growing; and still
bankruptcy was as remote rs ever.

EVE
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Several wars later, the debt multr lied several times
over. Hie celebrated philosopher, David Hume, con-
cluded that Britain had gone mad, the kingdom Was
in debt beyond its ability"to raise money. “And vet”
notes Macauley, “this great philosopher had only to
open his eyes, and to~see improvement all ardund
him, cities increasing, cuItrvatron extendrnrq marts too
small for the crowd of buyers and sellers, ... His
predrctron femaing to posterrty a memorable jnstance
of the weakness from" which the strongest minds arc
not exempt."

After the war with the American colonies, the
debt grew again. "Again England was given over,”
continties Macauley, “and agan the strange patient
persisted in becoming stronger and more”blopming
rn spite of all the dragnostrcs and ,orognostrcs of staté

%srcrans As she had been visibly more prosperous
with a debt of $1*10 million, so she was visibly more
prosperous with a debt of £ $240 million than with a
debt of $140 million."

Concu ed. Macauley some 100 years ago in an
ana srs that is equally"valid for today: "It can hardly

oubted that there must have heen some great
a lacy In the notions of those who uttered and of
those who believed that long succession of confident
predictions, so significantly falsified_by a long suc-
cession of indisputable facts. . . . The prophets of
evil were under a double delusion. Ther{ erroneously
imagined that there was an exac anaog?/ between
the ‘Case of an individual who is in debt™to another
individual and the case of a society which is in debt
to a part of itself, and this analogrf led them into
endless mistakes about the clTect of the system of
funding. They were under an error not lesS serious
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touching 'he resources of the countr)g They made no
«allowance for the effect produced. by the incessant
progress of every experimental science, and by the
Incéssant effort of every man to get on in life. They
saw that the debt grew; and they forget that other
things grew as well s the debt." ,

Or “centuries natjons had been using debt as a
way to pay the way for governments. It Was not until
the first qUarter of the present century, however, that
government indebtedness was seen not simply as a
way for the state to meet its bills but as a way to
quide the total economy. This concept—the use of
BUbJIC debt to requlate’ economic growth—was the

rain child of John Maynard Keynes and, unbe-
knownst to most Americans, becane the theoretical
base for the antl-rc_ccssmp, policies of the New Deal
and of every Administration that followed.

As a practical man, FDR had to resolve a practical,
X\Et seemingly nonsensical puzzle: why wasn't the
merican economy running during the” 1930s when
all the factors for"a viable economy were Presen_t—
in super-abundance? There was plenty o caﬁltal,
labor, raw material and entrepreneurial know-now.
But they were all idle, rotting, festering. Why?
What was lacking in our market economy was the
market which, in plain_language, i buyln% power.
Buying power was Iacklnq because the big buyers—
working people—were out of work. So long &s they
did_not"earn, the market would sag and sag and sag,

The private economy would not put these people
to work because it could not. No business pays people
to. make things for which there is no markeét. ‘So, to
Prlme the pump, the ?overnment had to pul People
0 work, so they would have buying power 10 put
others to work.

The government could get the necessary funds to
do so either by taxation or hy borrowing: Taxation
would not have yielded much in those depressed days;
moreover, whatéver taxation would yield" had to come
out of consumers or investors, ihcicby undercutting
the primary purBose of increasing employment. G,
the government borrowed.

. I a pragmatic way, the United States had backed
into its own brand of Keynesian economics. When
the private economy failed to generate the necessary
market—buying power to susfain the economy, the
ﬂ]overnment,stepped in by deficit financing, by—as

e monetarists would have it—expanding the money

supply. And the formula worked.

Prior to. 1929, the history of the American economy
was a history of economic crises; they called them
business cycles and they accepted those painful and
convulsive” ups and downs as the natural way of
things. Since the New Deal, there have been recessions,
but We have not had a single magor, depression in this
country. Crises have been Warded oil with the weapon
of deficit financing. ,

The big deficitS of the Roosevelt period were. not
rolled up~during the peacetime years but in wartime.
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In 1940, the deficit was o_nlY S5 hillion. In the war
ears of 1943-45, the deficits ran between $47 and
50 billion a year. But whether it was to combat
recession or to” combat a foreign enemy, the mone
borrowed was used to serve national purpose and,
in no case, did the deficit impoverish the peaple.

If a constitutional amendment had prohibited defi-
cit spendlng in the Great Depression or during World
War I, where would the mone% have comé from?
In 1933, Roosevelt would have had to raise taxes to
get the funds to “prime the pump." Such faxation
would have worsened the crisis by further depleting
buying power and capital sources. Where would the
overnment have goften the funds to fight World

ar |I? Between 1941 and 1942 federal eXpenditures
doubled, from $35 billion To $70 billion, It would
have been necessary to double taxes—an intolerable,
undesirable and unnecessary move.

What happens in the fu ure—assumm,? a budget-
balancing amencdment is on the books—if we are”hit
by some™new crisis: another depression, another war,
an internal insurrection, a massive earthquake from
the Appalachians to the Rockies? Neither the Presi-
dent nor Congress could act swiftly because the funds
would not pbe there and no new funds could be
appropriated without going through the _Pro,tracted
process of once more amending the Constitution.

Should a constitutional convéntion be held, despite
the undesirability of such a conclave, the hottest dis-
cussion should revolve around a point that probably
won't ever be raised at the gathering; namely, what
should the penalty be for the”President and_Congress
if they should ever violate the amendment? This is no
idle query—lor the amendment will be violated, be-
cause there just is no way in which it can be obeyed.

A mandated balance "of the budget assumes that
the budget makers know, a the beginning of the year,
what their income and their ex?endltures will™ be.
But they have no way of knowing; they can only guess.

They do not know what their expenditures are for
three S|mrole reasons: First, they do not know what
crises will arise. Second, they” do not know what
inll.ilion will do to their costs in the course of the 12
months. Third, they do not know what they will have
to pay out under a vanet?]/ of government "entitle-
ment' pro?rams. Under the last, for instance, the
govermnment hias an obligation under law o someone
who is disabled, or is the head of a family under aid
for dependent children, or is newly refired or 1S elig-
ble for a veteran benefit. Whoever meets certain
criteria set down by law is "entitled" to certain gov-
emment funds—and there just is, no way that"the
government ¢can know in advance just how big these
payments will be. ,

. The government knows even less about what its
income “will be. llow much comes in depends on
how much people earn, how corﬂorate profits run,
how sales stack up. Income through taxes is a mathe-
matical function of the Gross National Product whose
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size nobody knows when the ear begins_or even
when the year has passed its halfway mark. For 1980
the President forecasts a growth rate in the GNP of
3.2 percent; the Congressional Budget OITicc sets it
at a 3.9 percent; Wharton Econométrics sefs it at a
low 1.3 percent; and Chase Econometrics sets it at
an optimistic 41 percent. The djfference between
the low and high estimate makes a difference of about
S10 billion in Taxes to the government.

Bern% less than omniscient then Congress and the
President would unwrttrnqu and unerIrn |
themselves in violation of the amendment. o wr
prosecute try and sentence them for their transgres-
sions?

One way for the President and Congress to obey
the Iaw—more or less—would be to”allow for a
margin of error, like_an arbitrary S10 billion. (Be
tween September 1978 and January 1979, the esti-
mated def rcrt [0se by an unanticipated. S5 billion.)
By pannrngy1 or asurp us of several hillion, the law-
miakers might be able to stay within the law, Put to
do so, they would either have to cut expenditures or
raise taxes or o both.

The easiest way to cut federal taxes would be to
stop federal aid fo the stales, which currently runs
ahout $80 billion per year. If an Administratior] chose
to cut grants to the states, you would hear a different
tune from stale politicians now so eagerly calling for
la)tugonstrtutronal convention to balaice "the federal

ut this reduction in the federal budget would not
necessarily mean a reduction in taxes for the taxpayer.
Even if the government reduces taxes by virfue of'the
savings in t{;ants to the states, and it is"doubtful stch
a cut would be possible, the staJes would have to
Increase their faxes to make up for the funds they
no longer %et from the federal %overnmen t. The end
result would be higher taxes for the taxpayer.

The other alternative for the federal’ government
would be to raise faxes to cover present“and future
costs, And it would have to raise taxes beyond a rea-
sonable level because it would have to allow for that
margin of safety so as to liv within the mandate of
the amendment.

There is o sneaky way in which the President and
Congress could comp Iy with the budget-balancing
amendment wrthout reall changrng anyt rng namely
by redefining the budget. Ai present. nobody really
oS what (he budget" 5 ey billions of dollars
spent by the federal government [Inough a variety of

encies are "off the budget." The number of agencies

afforded such treatment "and the sum they tire allo-
cated could be increased at will so the books will bal-
ance so far as the officially desrgnated “budget" goes.

Barring such sneaky grmmrc s, an amendment to
balance the, budget Is ‘a Strailjacket that would para-
lyze the nation i time of emergency. That would raise
taxes, and that would make the, Contitution look as
foolish as it did when the nation lifted its spirited

ft

The Convention Method
Raises Many Questions

The U s Constitution provides for its own amend-
ment t rou%h two distinct and separate methods.
One is for the Congress to pass an amendment and
send. It to the states for ratrfrcatron That method
requrres the, ratification votes of three-fourths, or
8 Jatc Iegrslatures an as been used 26 times.
Two more arc str pend rngn ua Rrg ts mend
ment and Voting Rights, as.Nos.27 and 28.

The other method a conventron assembled on
the call of two-thirds, or 34 of the /0 states, has
never been used, unless you count tl e convention
that wrote the existing U.S. Constitute n. That con-
vention was assembled In 1787 with  longress, di-
recting it to amend the Articles of Cc ifedcration.
Instead the convention junked the A 'tides and
wrote a new Constitution. Article V of that Con-
stitution provides the two methods of amendment.

The convention method has been tried several
times, but serious questions about how it would
work were not answered in those episodes. Among
the attempts, these got the farthest;

In 1899, the move for direct election of sena-
tors got the support of 31 states. But the Senate
which had been Tighting the idea, rdcntcd, passed
an amendment, and sent it to the states, In less
than ayear the 17th Amendment was ratified.

o In"the earIy 1950s, ahout half the states Sup-

orted acall 0f a convention to Impose a 2 %er
ent cer ing on the federal income tax rate.
se P{ resident Eisenhower and others, thrs
ort collapsed with severaI states voting to rescind
their previous endorsement.

* In 1967 33 states called for convention to
overturn the Supreme Court’s gne-man, one-vote
ruIrn but this petered out In 1969 with the death

rts ‘principal promoter, Sen. Everett M. Dirkscn

éon ress has made some attempts to write rules
for aconstrtutronal convention. Under the guidance

of Sen. Sam Ervin (D-N.C.), this measure
the Senate in 1971and 1973, but died in the House.

What history provides, then IS more questions
than answers:” For example: What cons tutes a
valid state petition for a conventjon? Is there a
time limit on suc petrtrons? Coula_ a state rescind
its convention call? Is Congress oblrpated to call a
convention after 34 states”request It? If so, what
are the congressronal |eg>sla ve procedures for
dealing with“a convention? How would the con-
vention be apportroned delegates chosen and what
rules would dovern its deliberations? Who would
pay its costs? Unfortunately, no one is certain.
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%Iasses to drink n cynical toast to the Prohibition
mendment,

~ The mischief that such an amendment would work
is compounded by the method through which it is
proposed to epact the change in thé Constitution;
namely, by calling a constitutional convention. If this
comes, to, pass, this will be the first time since the
Constitution was onacted thet, this method will be

used.

The Constitution provides two ways to amend the
Constitution; the traditional way has been through
congressional action requiring “two-thirds of hath
houSes and ratification bx three-fourths of the states;
the unused waP/ is through a constitutional convention
to be .assembled on the, call of the Iegi,lslature,s,of
two-thirds of the states with ratification still requiring
three-fourths of the states. | o

There is no precedent, since 1789, for initiation
of an amendment through a convention. The only
yrecedent—if one may call it that—was the converi-
lon_of 1787 that gathered to “amend" the Articles
of Confederation and ended by writing an entirely
new Constitution.

Because there has been some fear in the Co,n?ress
that a constitutional convention could turn info a
runaway body, similar to that of 1787, several efforts
have been niade in recent years to write legislation
to define what a constitutional convention ‘may or
may not do and how it may do it. But no, bill’ has
yet"passed hoth houses. So, if a convention is cal’ d,
nobody really knows who shall convene the conven-
tion, What shall be the scope of its agenda (one issue
or the whole works)t, how' delegates shall be appor-
tioned among the states, who woulld elect the delegates
Even if Congress should adaress itself to these ques-
tions, thereIs onI)( questionable authority for the
federal legislature to curb or contour or “control a
convention that was convened precisely because Con-
gress did not wish to initiate the disputed amendment.

The constitutional route to amendment has been
used by both Brogresswe and conservative forces. In
the,early 1900s, progr_esswes had state qu|slatures
calling for direct eleCtion of senators and Tater for

federal Eower to impose an income tax. For ahout a

=3
D

decade (1906-1916) there were efforts to amend the
constitution to forhid pol¥gamous marriage. [n more
recent decades, however, e push has come from the
right: to limit federal taxes, to undo one-man,one-vote,
to" set up a special court to overrule the Supreme
Court, to prohibit "forced busing," to disallow abor-
tions. None of these movementS ever resulted in a
convention, although a couple of them came very

close.

_Should a constitutional convention be held it is
likely that the several ideas held by conscrvativi  will
find “expression at the gatherm?. he deleg?ates may
convene to discuss budgets but are likely T end by
Proposmg a variety of pet proposals presently circu-
ating anong those"who are Unhappy with the behavior
of Congress and who would like to bypass the legis-
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lature:. In effect, the constitutional convention route
would mean that the states with their state-minded
concentration would replace the Con?,ress of the
United Saves with its prime focus on national goals.
. The final irony of the balanced budget amendment
is that its %reatest support comes from those politi-
cians who have, for the last couple of decades, heen
resenting themselves as the true defenders of the
onstitution. . Should they ever add their amendment
to the Constitution, they will have violated the basic
spirit of our supreme fawi.

The Founding Fathers had three great purposes in
comPosm the Constitution. They wanted a govern-
ment that was strong, flexible and respectful”of the
rights of the indvidual

Because theP/ wanted a state that was strong they
set up acer.rrf government to replace the feeblg Arti-
cles of Confegeration. Because they wanted a flexible
?overnment they wrctc a brief déclaration that dis-
ributed powers without prescribing what those powers
should do In dealing. with the Special and Specific
Problems of the chanﬁlng times. To show their regard
or the individual t,e%/ alJed the first 10 amend-
ments—the Bill of Rights—to the Constitution as an
integral_ part of the document at the time of original
ratification. _

In the subsequent amendments, of which there are
16, the prime purpose has been to expand the power
of the individual citizen to influence public Pollpy.
There have been amendments for the direct election
of senators, to repeal the ?ol,l tax, to allow residents
of Washington, D.C., to vote in a presidential election,
to extend "the vote to women and to 13-ycar-olds.
There were three amendments that liberated our black
citizens and gave them to right to vote. There were
four amendments that updated the manner of electin
the President. There was only one restrictive amend-
ment, the prohibition of alcohol, and that was re-
Pealed by another amendment, In short, the thrust of
the mendments has been to give the citizen a greater
oice In government.

A balanced bud%et amendment would run contrary
to this spirit of the Founding Fathers in all threé
respects, First, the amendment would narrow the
scoPe of rgovernment, a purpose that is the underlyin
motive of most of the proponents. Second, the amend-
ment would impose. a_ Straitjackct. on. government,
turning fitting flexibility into brlttle,n%|d|t . Third, the
amendment would deprive the individual citizen of a
reqular say <'\vor government in the most decisive area
of legislation; namely, the budget.

. Although ‘a constitutional_“convention would not
violate the letter of the |aw, it predictable actions in
the present moment and mood, with present motiva-
tion and mavers, arc likely to be in stark violation of
the spirit of the U.S. Constitution over the last two
centuries. Should this come to pass in 1987 the hicen-
tennial of the Constitution might well be the burial of
that revered document.
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Debt Ceiling Bill And
Budget-Balancing Efforts

April 15, 1)79
A BILL TO RAISE the debt ceiling, H.R. 2534, became

over measures to compel a balance “adget, with vari-
ous amendments to the debt ceiling vehicle discussed.

the vehicle for maji r debate in both the House and ~ The Senate amended the bill and it was retumed to the
Senate over attempts to mandate a balanced FederalHouse. Rep. Al Ullman, Ore., Dem., Charman of the

budget. On March 15, 1979, an amendment to the debt
ceiling hill, spjnsorcd by Representatives Phil Gramm,
Tex., Dem. Trent Lott, Miss., Rep., and James R
Jones, Okla., Dem., became the focus of controversy in
the House.

The amendment provided: o

1 that for fiscal 1979, the total debt limit would e
5830 million (the amount provided for in H.R. 2534),

2. that for fiscal 1980, the total debt limit would be
$897 billion (the amount Treasury projects is necessary
to cover a $29 hillion deficit that year), and .

3. that beginning in fiscal 1981, it would not be in
order in either the House or Senate to consider any
legislation to increase the public debt limit

A. until the secord concurrent resolution on the
budget for that year has been agreed to, and

H. unless . .

|. the second budget resolution provides for outlays
equal to or less than revenues, or

2. more than two-thirds of the members voting in
both the House and Senate agree to a second concurrent
resolution which provides for a deficit.

This _Froposed budget-balancing amendment to the
debt ceiling bill romgted the comment on the floor by
Rep. Barber B. Conable, Jr., N.Y., Rep., that "It is no
secret that the debate today is not really about the debt
limit bill. This debate is being used, appropriately, to
force the Congress to agree to halance the Federal
budg?et by 1981.% _

After considerable debate over the question of man-
dating a balanced budget, the amendment was defeated
on in? key vote, by the narrow margin of 201-199. By a
vote of 212-195, H.R. 2534, the debt ceiling bill, was
passed by the House and sent to the Senate.

Senate Action .
An equally intense debate took place in the Senate

House Committee on Ways and Means, in an address to
the House on April 2, summarized the complex action in
the Senate, and where the matter, in his view, stood in
the House, in light of the impending deb: limit crisis:
“On the Senate floor, no question was raised about
the provisions of the House-passed bill which dealt with
the increase in the public: debt limit and the two debt
management changes. Instead, Senators Armstrong and
Dole sought to add their version of the Gramm-Lott-
Jones amendment to this bill, and this effort and the at-
tempts by other Senators to modify that amendment was
the major focus of the Senate debate. The Senate re-
solved the dehate by accepting the Long and Packwood
amendments instead of the Armstrong-Dole amendment.
“The Packwood amendment requires the President to
submit alternative halanced budget proPosaIs_for fiscal
years 1981 and 1982, if his bud?_ets call for deficits.
“The Long amendment applies to the congressional
budget process and requires the Budget Committees to
report by April 15, 1979, budgets for fiscal years 191
and 1982 that shall be in balance. In each of these 2
E;ears, the Budget Committees shal also report halanced
ud?.ets for the same two fiscal years; a balanced budget
for fiscal year 1981 by Ap-il 15 1980, and a balanced
budget for fiscal year 1982 by April 15, 191

House Action

* Since the provisions of the bill passed by the House
were accepted by the Senate without question, the de-
bate in the House today should focus on the Packwood
and Long amendments to the hill and on today's finan-
cial outlook for the Government.

“The Packwood amendment instructs the President to
submit alternative budget balancing Eroposals in his next
two budgets; the administration has agreed to this
amendment after r*co v -nding modifications which
were accepted by Senator Packwood. Under the
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Packwood amendment, for fiscal years 191 and 1982
the President would have to submit alternative budget
proposals to indicate how he would balance the budget,
If his regular budget submission calls for a budget defi-
cit. These alternative budget proposals would not have
to be in the same detail as the regular budget, but they
would have to be accomBanled by a clear explanation of
the specific differences between the President's regular
budget and the alternative balanced budget. _

“Under the Lon,] amendment, the Budget Commit-
tees of both Houser, would have some additional obliga-
tions, although th<re would be no changes to the con-
gressional budget process itself. _

"By April 15 1979, the Bud%et Committee would
have to make pro[})ecnons of how Congress could
achieve a balanced budget in fiscal year 191 and fiscal
year 1982. These projections could be part of the Budget
Committee’s report accompanﬁllng the first budget reso-
lution for fiscal year 1980, or they could be in a separate
document, Posablg, the committee could conclude that
the best way to balance the budget in 191 or 1982
would be to require some changes in outlays or receipts
in fiscal year 1980. If so, the committee would indicate
these changes as part of its projections. Even though
they would not be part of the Budget Committee’s rec-
ommendation, as expressed in its report first budget
resolution, Members could offer them as amendments to
the first resolution on the Mouse or Senate floor.

“This process should provide a better mechanism for
achieving a halanced budget in 191 and 1982 by helpln?
Congres. to make the decisions needed this year to bal-
ance the budget in the future. _

“By Ajril 15, 1980, if.he Budget Committee recom-
mends  lirst budget resolution for fiscal year 191 that
is not in balance, 1t will also he required to state, either
in the report accompanying the first resolution or in
some other document, how it thinks the budget might
best be balanced in fiscal year 1981 that is, how the
Budget Committee would go about balancm% the budget
if it were reguwed to do so. These budget jalancing pro-
posals would be available to be offered as intendments
to the Committee’s recommended first budget resolution
on the House or Venule floors. Thus, by knowing not
only the Bud?et Committee's recommended budget res-
olution but also its judgment of how the budget might
best be balanced, Congress would be able to make an
intelligent decision about whether to halance the budget
in 1961 because it would know precisely what would be
involved in achieving ,t balanced .bud?et.

“The budget process lor the fiscal year 1982 budget
would be the same as for fiscal year 198L

“In each case in which the Budget Committees arc
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required to show how they would balance the budget,
they would also be required to explain the effects of
their balanced budget, compared to those of the re-
ported budget which they recommend, on revenues,
Federal spending, employment, inflation and national
security. . .

“It should be emphasized that these amendments in
no way change the basic congressional budget process
except to require additional information from the Bud%et
Committees. There is no change in the relationship be-
tween the Budget Committees and the authorizing com-
mittees. the appropriations committees or the tax-
writing committees.

“The temporary debt limit which exfpired at midnight
on Saturday, March 31, was not sufficient during the
second half of March to permit Treasury to carry out
f!nancmgf. programs to meet current needs. As a result,
five public debt issues were postB_oned,. and today's reg-
ular weekl* auction of Treasury bills will be delayed un-
less this bill is passed promptly and early today.

“The Treasury Department probably can meet the
Federal Government's cash obllganons today.

“It will not be able to meet the demands for cash on
Tuesday, even under the most favorable assumptions
about payments and receipts.

“ In other words, for the first time in the history of the
United Stales of America, it will default on its obliga-
tions unless the bill with its provisions to increase the
public debt limit is passed by the House today and is
sent to the President for his signature.

“The Members of the House must be wamed that the
public debt limit issue now is more important than the
sincere concerns about balancing the bu ‘gct in the next
fiscal year. _ _

“Those Members who believe that action on a bal-
anced budget is overdue must understand that we can-
not make that adjustment retroactively. It must be made
prospcctively. And the time and place for those legisla-
tive matters is the House floor after April 15 1979,
when the first budget resolution foi fiscal year 1980 will
be taken up and will be followed by the appropriations
bills for next year. o
. “llu.rﬁ;e the House to act favorably on (his public debt
limit bill now."

Final Pgsattf'e

On April 2, ay a vote of 209-165, the House agreed to
concur on the Senate amendments, not adopting
stronger budget-balancmg proposals sought by some
House Members ard H.R. 2534 as amended, was sent
to the President, who signed it that day.

Congressional Digest



Proposed Constitutional
Amendments T o Require

Balanced Budgets

He Who Decides (i Case Without Hearing the Other Side . . - Tim He Deride Justly, Cannot He Considered Just. skni-ca

Foreword:=

he controversy over proposals lo amend the U.S.
Constitution to balance the Federal Budget involves
a number of separate but related questions.

One is the desirability of a balanced budget itself
Another is whether a Constitutional amendment is the
correct approach. If so, which proposal? In addition
there is the question of a Constitutional Convention.

Fundamental to the controversy over balanced
budgets is the nature and purpose of Federal financial
operations. Since the 1930's Federal financial policy has
been seen as a principal weapon for influencing the state
oflthe nation's economy and lor achieving certain public
policies.
~ Federal financial policy is the product of the interac-
tion of the President and the Congress on fiscal policy,
the term generally associated with the annual budget and
with the impact of the scini-indcpcndent Federal Re-
serve S%stem on monetary pollcy. (For a brief descrip-
tion of how Federal financial policy  made, the op .ra-
tion of the Federal Reserve System, and some of the
political and economic theories involved, see the back-
ground articles in "President Carter's ‘Real Wage Insur-
ance’ Anti-inflation Proposal, Pro & Con, the April,
1979 issue of the Congressional Digest )

Budget-balancing is seen by some to involve the fun-
damental role of the Federal government in two major
ways. One is the relatlonsh|ﬁ of %overnment spending to
the level of employment, the other is the objective of
re directing money toward certain people and programs,
which is deemed to be in the national interest. The eco-
nomic and political controversies involved have been
.entral to the domestic political issues of the past half-
Century. _

In recent years, however, there has been a shift b
proponents as well as opponents of government spend-
Ing programs toward an emphasis on more efficiency in
government operations with the concurrent objective of
reducing inflation, which in itself is now generally rec-
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ognized to be a hidden tax damaging to the wage-eamer
and others, such programs arc designed to help.
~ The halanccd-budget issue now centers on such ques-
tions as when to halance it, and where to make the cuts.
As will be seen in the article 0" :.6¢ 129, efforts to
compel a balanced budget through the Federal b.UdEft
process were the subject of intense floor debate in the
Senate and the House, with the votes taken carrying by
thin margins. (The operation of the basic budget process
itself is described in the article on page 132)
~Of the 34 required to compel a Constitutional Conven-
tion, the legislatures of 28 stales have petitioned Con-
%ress concerning a balanccd-budget amendment to the
S. Constitution. This in turn has prompted a contro-
versy as lo whether a Constitutional Convention can be
limited to the subject of the budget or could, if it voted
to do so, propose for ratification by the states a number
of amendments on various subjects. Some supporters of
a budget-halancing Constitutional amendment have ex-
pressed opposition to a Constitutional Convention on
the grounas of the uncertainty of its powers.
In"addition to the stale petitions and the legislative ef-
forts in the Congress there are those progosmg budget-
balancing amendments, which if adopted Yatwo-thwds
vote of both houses of the Congress would be sent di-
rectly to the state legislatures for ratification. Their
large’ number and variety precluding individual sum-
maries, the article on page 136 groups them in categories
and briefly summarizes representative proposals.
The Pro & Con discussion features proponents of dif-
ferent proposals, all in favor of amending the Constitu-
tion relative to the Federal budget, and those with views
opposing any amendment. o
Action by one branch or the other of individual state
legislatures on calling a Constitutional Convention,
some favorahle, some not, has recently been taken. The
final results are expected lo influence the rate of action
taken on the amendment proposals initiated in the Con-
gress, as arc legislative efforts in the Congress pertain-
Ing to current budgetary matters.

1l



The Federal
Budget Process

HE financial operations of the Federal govem-
ment involve the programs in the familiar annual fis-

Balanczd
Budget
Amendments

tion, (33. budget execution and control, and (4) review
and audit.

cal budget, and also such multi-billion dollar activities as Executire formulation and transmittal.—The Presi-

“government sponsored enterprises” and * off-budget
Federal entities."

Government sponsored enterprises are those with
completely private ownership, such as Federal land
banks and Federal home loans banks, established and
chartered by the Federal Government to perform spe-
cialized functions. These enterlprises arc not included in
the budget totals, but financia [
erations is published in a separate part of the appendix
to the President’s budget. o N

Off-budget Federal entities arc organization entities,
federally owned in whole or in part, whose transactions
belong In the budget under current budget accounting
concepts hut which have heen excluded from the budget
totals under provisions of law. While these transactions
are not included n the budget totals, information on
these entities is presented in various places in the budget
documents. . .

Although these various programs oPerate undci laws
enacted by the Congress, the budget lor the fiscal year
(October I-September 30 and designated by the year it
ends) is (he principal subject of annual attention,

Following are excerpts from a description of the an-
nual budget process published by the Office of Manage-
ment and Budget. (Sec also p. 129))

The Hud”el Process

“The budget sets forth the President’s proposed finan-
cial plan of operation for the Federal Government for
the upcoming fiscal year and planning ceilings for the
two subsequent fiscal years. In raising and spending tax
revenues, the Federal Government allocates csourccs
between the private and public sectors of the economy.
Within the public sector, the allocation of budget re-
sources among individual programs reflects the ﬁrlormes
that arc determined through the interaction of the Presi-
dent, the executive branch agencies, and the Congress.
The budget process is thus a crucial focus for the deter-
mination” of national priorities. This section describes
that process, and its lour interrelated phases: (1) execu-
tive formulation and transmittal, (2) congressional ac-
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information on their op-

dent's transmittal of his budget proposals to the Con-
gress is the result of many months of pIannin% and
analysis throughout the executive branch. Formulation
of this budget, transmitted to the Congress in January
1979, began in the spnng of 1978. Each spring, policy
issues ..re identified, budget projections are made, and
preliminary program plans arc presented to the Presi-
dent. In preparing for the 1980 Budget, a zero-based re-
view (ZBB) of the ent'rc budget was conducted.

~The President reviews the budget proLe.ctions in the
light of the economic outlook and establishes ?eneral
budget and fiscal policy guidelines for the fiscal year,
that begins over a year later, and, under the new multi-
gear bud%et planning system, for the two fiscal years
eyond. Tentative policy determinations for the budget
year and multi-year planning ceilings for the following
fwo years are then gflven. to the agencies as guidelines
for the preparation of their budgets. .

In the summer, agencies formulate their zero-based
budget requests which arc reviewed in detail in the fall
by the Office of Management and Budget and presented
to the President in the context of overall fiscal policy
issues. The budget transmitted to Congress thus reflects
the President's recommendations for existing and pro-
loosed programs, as well as tctal outlay and receipt
evels appropriate to the state of the economg. Sugple-
mental budget requests and amendments may
ted later to cover unanticipated needs.

As a result of the Congressional Budget Act of 1974,
the President must update this budget on or before April
10and July 15, taking into account newly enacted legis-
lation. new executive branch recommendations, and
new economic assumptions. The act also requires him to
transmit current services estimates for the upcoming fis-
cal year. These estimates represent the budget authority
and outlays required to continue existing programs in
the upcoming fiscal year without any policy changes,
thereby providing a base to compare program initiatives
against current spendng% levels. Current services esti-
mates for fiscal year 1980 arc transmitted with the Presi-
dent'sbudget. o

Congressional action.—The Congress begins its formal

e submit-
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review of the President's budget proposals in January.
Before considering appropriations for a specific pro-
gram, the Congress first enacts legislation to authorize
ia\gerlwcy programs and provide quidance on funding
evels.

Many programs, such as social security and interest,
are authorized indefinitely or for several years; other
Programs, such as education, health, nuclear energy, de-
ense procurement, and.forel?n affairs, require annual
authorization. The granting of budget authority usually
IS @ separate, subsequent action to program authoriza-
tion. In many cases, budget authority becomes available
each year only as voted by the Congress. In other cases,
the onﬂress has voted permanent budget authority,
under which funds become available annually without
further congressional action. .

Under procedures mandated by the Congressional
Budget Act of 1974, the Congress considers budget tools
Bnor to completing action on individual appropriations
ills. The act requires that the House and Senate Budget
Committees receive reports on budget estimates from
the other congressional committees by March 15, and a
fiscal policy report from the Congressional Budget Of-
fice by April 1. By May 15, the Congress adopts a con-
current resolution containing budget targets. By Sep-
tember 15, the Congress completes action on setting
budget ceilings, and by September 25, the Congress
completes action on any required reconciliation bill or
resolution. o _
~ Congressional consideration of requests for appropria-
tions and for changes in revenue laws arc considered
first in the House of Representatives, where the Ways
and Means Committee reviews proposed revenue meas-
ures and the Appropriations Committee studies the pro-
posals for appropriations. These committees then rec-
ommend the action to be taken by the House of Repre-
sentatives. After the appropriation and tax bills are ap-
proved by the House, they arc forwarded to the Senate,
where a similar process is followed. In case of dis-
agreement between the two Houses of Congress, a con-
ference committee (consisting of Members of both
bodies) resolves the issues and submits a report lo both
Houses for approval. Measures are then transmitted to
the President, in the form of an enrolled bill, for his ap-
proval or veto. When appropriation action is not com-
pleted by the beginning of the fiscal year, the Congress
may enact a * continuing resolution” to provide author-
ity so that the agencies affected may continue operations
until their regular appropriations tire approved.

Budget execution and control.—Once approved, the
budget becomes the financial plan for the operations of
agencies during the fiscal year. Most budget authority
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and other budgetary resources are made available by the
Office of Management and Budget under an apportion-
ment system designed to as' ure the effective and orderly
use of available authority. .

The Impoundment Control Act of 1974 provides that
the executive branch, in regulating the rate of spending,
must report to the Congress any deferrals or proposed
rescissions of budget authority—that is, any effort
through administrative action to postnonc or eliminate
spending authorized by law. Deferrals, which arc tem-
Borary withholdings of budget authority, cannot extend

eyond the end of the fiscal year, and may be over-
turned bﬁ. either House of Congress at any time. Rescis-
sions, which permanently cancel existing bud?et author-
ity, must be enacted by the full Congress. It Congress
does not approve a prqrposed rescission the withheld
funds must be made available for obligation. .

Review and audit.—Individual agencies are responsi-
ble for assuring that the obligations the?]/ incur and the
resulting outlays are in accordance with the laws and
regulations. The Office of Management and Budget re-
views program and financial reports and the General
Accounting Office, a congressional agency, regularly
audits, evaluates, and reports on Federal programs. In
addition, offices of Inspectors General have been estab-
lished by law in 12 major def)artments and aﬁencies._Es-
sential features of the legislation creating these offices
have been extended bﬁ administrative action to the rest
of the executive branch. This is expected to reduce sub-
stantially the amount of fraud, waste, and inefficiency in
Government, and assure that \ ograms achieve their in-
tended purposes.
~ Budget arr){-Over. Not all of the new budget author-
ity for 1980 will be obligated or spent in that year.

Budget authority for most maHor trust funds is equal to
|recelpts and is used as needed for purposes specified by
aw.

Budget authority for most major construction and
procurement programs covers the es mated full cost of
FijEC’[S at the time they are started, although the out-
ays will occur over a number of years as work on the
progects progresses. |

udget authority for many loan and guarantee (or in-
surance) programs also provides financing for a period
of years or constitutes a contingency backup.

udget authorly for Government sponsored en-
terprises is provided at their origin to be used for general
capital purposes over several years.

As a result of these factors, a large amount of budget
authority carries over from one year to the next. Most is
earmarked for specific uses and is not available lor any
other program.



State Action Toward A
Constitutional Convention

HE U.S. CONSTITUTION provides for two methods of
T initiating amendments to it, one by a two-thirds vote

B«

Amendments

fourths of the states. The Constitution itself docs not
elaborate on procedures.

of the Congress of the United States, the other bﬁ( two- The U.S. Constitution states in Article V:

thirds of the IePislatures of »lie states petitioning to call a
Constitutional Convention. Proposed amendments
adopted by cither Congress or a Constitutional Conven-
tion require ratification br three-fourths of the states.
The legislatures of the following 28 states have passed
resolutions in various forms, relative to a Constitutional
Convention and ~ danced Federal Budget amendment;

Alabama Nevada
Arizona New Mexico
Arkansas North Carolina
Colorado North Dakota
Delaware Oklahoma
Florida Oregon
Georgia Pennsylvania
ldaho South Carolina
lowa South Dakota
Kansas Tennessee
Louisiana Texas
Maryland Utah
Mississippi lirginia
Nebraska Wyoming

A Constitutional Convention

Although since |he adoPtiqn of the Constitution
numerous petitions by state eg|slatures covering a vari-
ety of subjects have been filed over the years, a Con-
stitutional” Convention has never heen called. The
necessary two-thirds of the states have not been ob-
tained in some instances, or the Congress has submitted
proposed amendments for ratification b?; the states.

onsiderable controversy surrounds the procedures of
such a convention, most notably the question of whether
a Constitutional Convention can be restricted to the
purpose for which it is called. There are those svho
maintain that a Constitutional Convention would be
open lo any subject for an amendment, while others
state that a convention ran be restricted to adeagnated
purpose. Still others main.ain that any action taken in
convention would still require ratification by three-
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"The Con?ress, whenever two-thirds of both houses
shall deem it necessary, shall propose amendments to
this Constitution, or, on the application of the legisla-
ture"; of two-thirds of the several states, shall call a con-
vention for pro’;)osmg amendments, which, in either
case, shall be valid to all intents and purposes, as part of
this Constitution, when ratified by the legislatures of
three-fourths of the several states, or by conventions in
three-fourths thereof, as one or the other mode of ratifi-
cation may be proposed by the Congress."

As Madison explained in the Federalist Papers (#43)
the dual method available for Proposmg amendments

... equally enables the general and the state gover-
ments to originate the amendment of errors, as they may
bttahp0|gted out by the experience on one side, or on the
other.

Hamilton_underscores the standing of the states, in
Federalist Paper #85: "The words of this article arc
peremptory. ‘The Congress shall call a convention.
bNt_ih'"g in this particular is left to the discretion of that
oity."

The Congress addressed the subject when, during the
1960's, a substantial number of state legislatures peti-
tioned for the calling of a Constitution Convention to
consider the matter of how state legislatures should ap-
portion their scats throughout their states. This move
was promoted by the so-called "one man one vote"
findings of the U.S. Supreme Court in the "apportion-
ment” cases.

The Ervin Bill

This led to the introduction in Congress of hills to es-
tablish procedures for .'alling a Constitutional Conven-
tion, in the event of necessity. One such hill introduced
by Senator Sam Ervin, N.C., Dem., was passed by the
Senate in 1971, by a vote of 84-0. No action was taken in
the House and the proposal was reintroduced in the next
Con%ress, where in 1973 it was again passed by the Sen-
ate, but failed lo obtain House approval.

This measure, although it faled of passage, is rc-
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garded as a framework for analysis of the various as-
pects involved in the callmg of a Constitutional Conven-
tion, and by some as a model statute.

U.S. Representatives Robert McClory, 111, Rep.,
Henry J. Hyde, IIl., Rep., and L. H. Fountain, N.C.,
Dem., are among those who have introduced bills in the
current Congress hased, as each comments, on the
Ervin b'ii, although containing some alterations.

Rep. Fountain explains that his bill has * been slightly
altered >0 as to make clear that the Congress would
have the power to determine the validity not only of ap-
plications transmitted to the Congress after the enact-
ment of the hill but also of applications transmitted be-
kore enactment. The Ervin version would appear to be
applicable only to resol, .tms after enactment.”

Rep. Hyde's bill woulu 1a; 'de that amendments shall
be proposed by miyorit v.. of the convention dele-
gates. This i similar i Senator Ervin's original Fro-
posal, but the Sel *  nded it after extensive floor
debate in 197/, to ¢ 'de for a two-thirds vole.

There are other aspects of the procedures for a Con-
stitutional Convention that attract differing views, but
the Ervin bill is generally agreed lo have included the
vital areas. Following is @ summary of Rep. McClory's
bill which, as he states, contains only a few changes to
the Ervin bill passed by the Senate in 1971 and 1973

Section 1 provides that the title of the act is the * Fed-
eral Constitution Convention Amendment Act."

Resolutions

Section 2 provides that a State desiring lo invoKe arti-
cle V to call a constitutional convention for the purpose
of proposing an amendment io the Constitution must
adopt a resolution pursuant to this act requestlng such a
convention and stating the nature of the amendment it
wishes proposeo |'ursuant to the requirements of this
section, the measme is prospective and not retroactive
in operation.

Section 3 provides that the procedure lo be used by
the State in adopting or rescinding a resolution is the
same as that used for enacting State laws of general ap-
plication except that the approval of the Governor is not
required. Any questions arising as to the adoption or re-
scission of resolutions are matters for determination
solely by the Congress as part of its responsibility to
determine whether article V has been activated. Of
course, Congress has no authority to examine the aetion
of the legislature, except to assure itself that the State
has used the procedure specified in section 3. .

Section 4 prevides that within 30 days of the adoption
of a resolution the secretary of state or the equivalent
officer of (he Stale must send two certified copies to the

Congress, one addressed to the President of the Senate
and the other to the Speaker of the House. Each copy
must contain the title of the resolution, the date upon
which it svas adopted, and the exact <cxt of the resolu-
tion 3|?ned by the presiding ofTiccis 0. each house of the
State legislature. Within 10 days of receipt, the Presi-
dent of the Senate and the Speaker of the House must
rcporf to their respective Houses the identity of the
State making application, the subject of the application
and the number of Stales which have thus far applied
with respect to that subject. If Congress is in recess or is
adjourned, the announcement would be made when
Congress was again in session, and as soon thereafter as
possible. The two officers must cause copies of the ap-
plication to be sent to the presiding officers of each of
the Houses of the other States, and to each Member of
Congress. _ o _

Section 5 provides that applications for 'he convening
of & convention arc effective for 7 yeais from date of
receipt by Congress. Whenever within a 7-year period
there are in effect valid applications on the same subject
from two-thirds of the States all the applications remain
in effect until Congress has called the convention.
~States may rescind applications by adopting resolu-
tions of rescission in acuoruuncc «!:!: the procedures of
sections 3 and 4. However, attempted rescissions would
not be effective after applications have been received by
Congress from the requisite two-thirds of the States.
é)uesthns concerning the rescission of applications are

etermined solely by Congress.

Section 6 provides that the Secretary of the Senate and
Clerk of the House shall maintain a record of the appli-
cations received upon each subject. Whenever Eﬁ)pllca-
tions upon the same subject have been received from
two-thirds of the States, they must report in writing to
the presiding officer of their respective Houses, and
such officer shall report to that House the substance of
the report. Periodic reports to each House on the nature
ano{| number of petitions received would he advisabl e as
well,

Each House then determines whether the recitation of
the report is correct. Upon such determination it is the
constitutional duty of each House under article V to
agree to a concurrent resolution calling for the conven-
ing of a constitutional convention. The resolution shall
set forth the nature of the amendment the convention is
to consider and.desi%nate the time and Place for the
convention. Copies of the resolution are lo be sent to
the Stale Governors and to each House of each State
legislature. The convention must be convened within |
year of the adoption of the resolution.

(Continued on iJttfje 161))



Summary Of Proposed
Constitutional -\incndin.ents

troduced in the 96th Congress proposing a Constitu-
tional Amendment relative to the Federal budget.
These joint resolutions arc referred to the Judiciary
Committees of the House and Senate, which have com-
mittee jurisdiction over proposed amendments to the
Constitution. The Senate Budget Committee has held
hearings on proposals refative to budget procedures and
in March heard testimony from witnesses on the subject
of proposed Constitutional amendments. The subcommit-
tee on the Constitution of the Senate Judiciary Commit-
tee heard testimony on March 12, 1979 from witnesses,
including U.S. Senators testifying on their proposals.
The proposed amendments arc designed to cir-
cumscribe the budgetary powers of the Congress, but
they vary in approach. Some would require a balanced
budget each year, while others would limit government
outlays, reduce the debt, or involve variations and com-
binations of these approaches. Most contain escape
clause language pertaining to national emergencies and
lo the cash low of Federal indebtedness transactions.

A SUBSTANTIAL NUMBER of measures have been in-

Senate Resolutions

Over a dozen such resolutions have heen introduced
so far in the Senate. For purPoses of illustration, rn.yrc-
scntative examples given below are informally grouped
by cate?ory of approach. The names of the Senators arc
those of the onqmal sponsors and do not include those
who subsequently have, > expect to be included as co-
sponsors.

Income/Outlay

S.J. Res. 4 (Smator l.ugar) would require that concur-
rent resolutions setting forth levels of total budget out-
lays and federal reven/cs must be agreed to by two-
thirds of hoth Houses of the Congress, if the level of
outlays exceeds the level of revenues.

S.J. Res. 10(Senator McClure) provides that Congress
shall assure that total outlays during any fiscal year do
not exceed total receipts, except when Congress shall
determine to the contrary, for a period not to exceed
one Jvear, by two-thirds vote of both Houses.

S.J. Res. 11 (Senators Talmadgc and Nunn) proposes
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Balanced

Amendments

that the aggregiate amount of expenditures during any
fiscal year shall not exceed the net amount of revenue
received during that fiscal year, excegt during period of
war declared by ConFress, or when both Houses a&rcc
to a concurrent resolution stating, in substance, that a
national economic emergency requires suspension for
that fiscal year. _

S.J. Res. 13 (Senator Helms) provides that total out-
lays shall not exceed total receipts durin anK fiscal year
except when Congress shall determine by three-fourths
vote that * a grave national emergency exists” .

S.J. Res. 36 (Senator Heflin) proposes that Congress
shall make no apFropnatlon for any fiscal year if the re-
sulting total would exceed the total estimated receipts
for such fiscal year, except in case of national emer-
gency (includi g formally declared war), when a concur-
rent orjoint resolution is agreed to in each House hy 55
per cent of all members, providing the period of time of
the suspension. Resolutions may he recommended by
the President, or by 25 per cent of the members of cither
House, wtlh action to be completed in hoth House
within 60 days. .

S.J. Res. 45 (Senator Harry F. Byrcy would provide
that total outlays of the government during any fiscal
ye - shall not exceed the total receipts, except in na-
tional emergency. Congress may determine by a concur-
rent resolution a?reed to by a two-thirds vote of both
Houses, that total outlays may exceed total receipts for
the fiscal year designated.

GNP Related

S.J. Res. 5 (Senator Dole) proposes that agﬁ;regate
amount of expenditures during any fiscal year shall not
exceed net revenue received during that fiscal year.

Congress may determine by a two-thirds vote of all
members of each House that outlays may exceed reve-
nues. but not if for more than three fiscal years out of
the precccding eight, total budget outlays exceed total
revenues. If for any fiscal year total budget outlays ex-
ceed revenues, the succeeding four fiscal years shall set
forth an aggregate amount of appropriate surplus equal
to the amount of such excess.

Percentage of Gror.a National Product; Beginning with
the third fiscal year after enactment, the appropriate
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levels of OUﬂ-a:ya é{\r'ld’revenué"Sé’t"ft)'i’th'm"aﬁy concurrent-

resolution on the budget for a fiscal year shall not ex*
ceed 18 per cent of the Gross National Product at'the
close of suchefiscal year, as projected by the Director of
the Congressional Budget Office, except the provisions
of this section shall not apply upon the affirmative vote
of two-thirds of both Houses:

Surtax

S.J. Res. 6 (Senator Stennis) provider that no later
than the 20lh day after the close of each fiscal year the
President shall ascertain total receipts and expenditures
and if receipts are less than outlays, he shall determine
the percentage wi. 0f income surtax to be imposed to
provide an additional amount of revenue equal to the
?mount by which total receipts are less than such out-
ays.

};An income tax surtax, at the rate determined and
transmitted by the President to the Congress, shall be
effective for the calendar Year following the fiscal year
involved, or that part of it for which it is not suspended,
as an additional income tax liability of each taxpayer.

In the case of a grave national emergency, declared by
Congress, the income tax surtax which would otherwise
be in effect mag be suspended by a concurrent resolu-
tion agreed to by a three-fourths vote of both houses,
with such resolution providing the period of time, if less
than the whole calendar year, during which such surtax
is to be suspended.

National Debt Reduction

S.J. Res. 7 (Senator Armstrong) requires that Con-
gress make no a,opropnanpn. for any fiscal Xear if the
resulting total of appropriations for se*' fi cnl year
would exceed the total estimated revenues.

In time of war or national emergency declare J by the
Congress, by a concurrent resolution which passes by a
vote of three-fourths of the membershlP of each Mouse,
application nu'y be suspended only for the two-year
term of the Congress which passes it.

There shall be no increase in the national debt, and
such debt as it exists on the date this article is ratified
shall be reﬂald during the onc-hundred-gca_r period be-
glnnlng with the first fiscal year which begins after the
ate of ratification at the rate of one-tenth of such debt
repaid during each ten-year interval.

S.J. Res. 18 (Senators Thurmond, Goldwaler and Wal-
lop) provides that the President shall transmit to the
Congress his estimates of the receipts of the Govern-
ment and his recommendations with respect lo total out-
lays to be made, which shall not exceed the estimated
receipts that will be available to defray outlays after the
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' appUcation -ofi section 2;0f das artible-. Section 2 stat

* Beginning<with*the fifth fiscal* year aftep ther effective-
dnte of this article, and for each of the next twenty fiscal .
years thereafter, solorgas-there remains any public debt
of the United States, O,Qer centum of the receipts of the
Government; not including receipts of (rust'funds, shall’
be available only to reduce the public debt," as neccs--
saEy to eliminate’lhe public debt.

ongress may suspend these provisions by three-
fourths vote of each House, for periods not exceedm%
one year each,'in case of war or other grave national,
emergency.

Percentage of National Income

S.J. Res. 9 (Senator McClure) provides that total out-
lays made by the United States shall not exceed 33 13

per cent of the average national income of the. prior ..
three calendar years, except as specified doring war cr ~" "~

national rrgency.

Resolutions in the House

A substantial number of resolutions %‘ome 50 in the
first 10days of this session alone) have been introduced
in the House. A number arc similar in purpose lo those
of the Senate resolutions, and some contain still further
variations. Below are excerpts fre n H.J. Res. 4 intro-
duced by Rep. Bafalis with 99 members of the House as
co-sponsors, and H.J. Res. 213, introduced by Rep.
White with 40 members as co-sponsors,

~H.J. Res. 14 proposes an amendment to the Constitu-
tion to provide that appropriations made by the United
States shall not exceed its revenues, except in lime of
war or national emergenc%/, anil to provide for the sys-
tematic paying back of the national debt over a onc-
hundred-year period at the rate of one-temh daring each
ten-year interval. .

H.J. Res. 213 propose i that the level of total outlays
of the United States foi any fiscal year shall not exceed
the level of total receipts, and provides for the disposi-
tion of unanticipated deficits. It may be suspended dur-
ing war declared by the Congress, or by an affirmative
vote of two-thirds of both Houses. Unanticipated defi-
cits shall be considered an expenditure for the first fiscal
year following, and provision is made for corresponding
Increase in the total receipts of the United Slates iT the
amount exceeds two per cent of total expenditures. By
majority vote of both Houses, any unanticipated deficit
could he apportioned over up to four fiscal years follow-
ing determination of its existence, or, by two-thirds vote
%{ teach House, included in the debts of the Ur'ted

ates.
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.. thefinancial b|stor¥
of this nation for the pas
25 years and my strong
sense offiscal résponsibil-
ity compel me to propose
the amendment .. ."

“It would require that any

Vcederal deficit be offset by
asurtax ..."
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Should A Constitutional
Require Balanced

by Hon. John C. Stennis

United States Senator, Mississippi, Democrat

From testimony before the Subcommittee on the Constitution ofthe Senate
Judiciary Committee, on March 12, 1979. during hearings on proposed Constitu-
tional amendments requiring balanced Federal budgets.

Art ACUTELY conscious of the lasting and enduring nature of our Constitu-

tion and | certainly recognize that it should not be tinkered with or amended

except for most compelling reasons. However, the financial history of this nation
for tne past 25 years and my strong sense of fiscal responsibility compel me to
propose the amendment embodied in S. J. Res. 6. | believe that it is an idea
whose lime has come. - S

Let me briefly explain the proPosed amendment, its onxic puiposc is to seek
to assure that the total outlays of Lie government during any fiscal year do not
exceed the total receipts avallable lo the 8overnment. during such fiscal year.

For this purfose the proposed amendment provides that no later than the
twentieth day arter the close of each fiscal year the Prcsidem shall ascertain the
total receipts of the government during such fiscal year, not including receipts
derived from the issuance of honds, notes, or other obligations of the United
States. Likewise, during the same twenty day period, the President shall ascer-
tain the total outlays of the government during such fiscal year., not including any
gutllays for the redemption of honds, notes, or other obligations of the United

tales,

If the total receipts are determined to be less than the total outlays, then
under the amendment the President would be required to determine the percent-
age rate of income surtax which would be necessary to raise enough additional
taxes to eliminate the deficit and transmit it to the Congress b% a sPeciaI mes-
sa?e. The income tax surtax would be levied and effective for the calendar year
following the close of the fiscal cYear with respect to which the Presidential de-
termination was made, and would be an additional income tax upon all individual
and corporate incomes. . _

+ can be seen that the proposed amendment is clear and simple. It would
require that any Federal deficit be offset by a surtax to be levied in the calendar
year following the year in which the deficit was incurred. No exercise of judg-
ment or discretion on the part of anyone would be involved. If expenditures
exceeded revenues during a fiscal year a surtax would have to be levied during
the following calendar year to bring the budget into balance. The rate of surtnx
would be determined by the President purely as a mathematical calcul:'  and,
as | have said, this would not require any exercise ofjudgment or discretion.

There is an essential and necessary esenpe valve in the proposed amendment,

(Continued on page MO)
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Amendment Be Adopted To
o Federal Budget?

by Hon. Edmund S. Muskie

United States Senator, Maine, Democrat

From testimony before the Subcommittee on the Constitution i "the Senate
Judiciary Committee, on March 12, 1979, during hearings on prop ,sed Constitu-
tional amendments requiring balanced Federal budgets.

N ALMOST TWO HUNDRED YEARS, our nation has held just one Constitutional
| Convention; and the timeless brilliance of that assembly’s work is enhanced
with the passing of each new decade. _ .. changing the fun-
A new Constitution;/ Convention should be rejected out of hand. . damental lav ofthe land
But the anger and frustration which gave rise to the idea in the first place is  to mandate an unworkable
another matter entirely. That is a very serious thing indeed. We as legislators  Federal balance in good
must respond—hut with leadership, poise, and responsible solutions. times and bad is no%J the so-
“The public’s frustration with 'ecmingly endless inflation is genuine. It is cer-  lution."
tainly understandable. Inflation can destroy the fruits of a lifetime’s labor and
undermine an entire social order. _
But Federal deficit!, harmful though they sometimes are, are not the roc of
the problem. More importantly, changing the fundamental law of the land to
uindate an unworkable Federal balance in good times and bad is not the solu-
tion. On the contrary, it could provoke an even deeper dilemma. And the array
of varying approaches is anything but simple. _
Almost 50 hills, resolutions, and state petitions regarding a balanced Federal
budget are now tinder consideration by Senate committees. For analytical pur-
poses, we have hroken all the proposals into several hasic categories.
The first category encompasses what m|ght.be called the basic formula—a
simple requirement that the Federal budget be in balance except in unspecified

emergencies.

~The defects of this approach are as simple as its language. It limits or even
eliminates the Federal g_o_vernment’s ability to respond quickly and flexibly o » | palanced Federal
changing economic conditions. o o budget may be flatly im-

_ Moreover, a balanced Federal budget may be flatly impossible to achieve in - possible to achieve in times
times of severe recession. of severe recession."

Finally, since we are given no definition of a state of "emergency,” we could
anticipate prolonged debate and confusion just when prompt, effective action
might be most necessary. And the end of that debate might well come too late to
allow for meaningful responses to economic conditions. .

Of course, since most of these proposals require a two-thirds vote of Con-
gress to open the escape hatch, we might never have to concern oursclver. with
respondln% at all. A two-thirds vote is difficult lo obtain on any issue. That's
why the cloture rule now calls for a three-fifths vote instead of the traditional

(Continued on page 141)
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PRO STENNIS, corn, from page 138

“| believe that the Congress
should make a start now
... toadvance towards a
pay-as-you-go constitu-
tional amendment.”

" .. we need a strong,
mandatory constitutional
amendment with real teeth
and action-forcing provi-
sions.
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however. Under this safety valve the requirement for a balanced budget could be
waived and set aside by a three-fourths vote of all members oireach House in the
case of a grave national emergency such as a war or serious depression. This
would be the sole exception to the requirement that the budget be balanced.

| believe that the Congress should make a start now—at this very moment—
to advance towards a pay-as-you-go constitutional amendment. At best it wil
take several years to get the constitutionally-required two-thirds vote in each
House and have the amendment ratified by thrco-fourths oif the States. This
means that even if the Senate passes the amendment at this session, its effective
date would still be several years down the road, so that the Congress would have
the time to bring the budget in balance. In addition, as a further protection, the
amendment itself provides that it should not become operative until the first
fiscal year beginning after the amendment is ratified. .

~Ldo think 1t is pertinent to refer to 'ne unhappg fiscal history which makes
this amendment so necessary. | will recapitulate it briefly at this point.

It took us 173 years—from 1789 to fiscal year 196.—before the Federal
budget reached SI00 hillion. In the 18 years since fiscal year 192 the bud%et.has
skyrocketed to S53| billion. Thus, even with anticipated receipts of $502 hillion,
the estimated deficit for fiscal 1980 is $29 billion. . .

In fiscal year 1970 the national debt was $382 billion. The estimated national
debt at the end of fiscal year 1980 is $898 billion. Therefore, we find that in ten
years the national debt will have increased by $516 billion, an average of more
than $51 billion a year. The estimated interest on the national debt for fiscal year
1980 of $57 billion is more than the entire Federal budget for fiscal year 191
~ Given the record of the Federal deficits over the past quaiter of a century, it
is clear that the Executive and Legislative branches, acting in  permissive legis-
lative situation without constitutional compulsion or restrict on have utterly
failed to bring Federal spending under control. This is why | believe we need a
strong, mandatory constitutional amendment with real teeth and action-forcing
provisions,

The Constitution is the supreme law of the land. If we add to it a budget
balancing amendment which has mandato(rjy provisions and is self-enforcing—
and that is the tvpe of amendment proposed by S. J. Res. 6—this will bind both
the Executive and Legislative Departments to a balanced budget as long as that
amendment is on the books. It will put an element of unequivocal contiol and
discipline into the matter which will be applicable to all three tranches of the
government. .

| endorsed the Con?ressmnal Budget Act of 1974. It was a great step forward
and it has worked well. 1 applaud it. With it the Congress at lasi broke into the
clear in reasserting its constitutional control of the purse strings aid entering the
field of Federal fiscal policymaking in a really meaningful way. However, it is
apparent from recent history that the budget act alone will not stop deficit spend-
ing. We need the discipline and even the comﬁulsmn which this constitutional
amendment would provide if we are to reach that goal. This, in my qu_lon, S
the only way to proceed if we arc to bring about the fiscal responsibility and
budgetary control which is absolutely indispensable to the economic well-being
of our country.

(Continued on page 142)
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two-thirds.

Another category of mandated balance approaches might be called the
appropriations/revenue formula. It would require that )\ appropriations for any
fiscal year would not exceed all estimated revenues for that fiscal year.

This concept is subject to the same criticisms which apply to the first ap-
proach. Additionally, it would eliminate full funding of muri-ycar projects. It
would end ‘he practice of appropriating the full costs <o such projects at the -
outset, so that it is clear to Congress and the public that a long-term commitment ApProprlatlons_ have re-
has been made—and it is understood just how much that commitment will cost. ~ cently run 10pir cent

This approach would actually require Iargie budget sur,oluses. Appropriations ~ Nigher than outlays and
have recently run 10 per cent higher than ouflays and are fikely to continue todo " € likely to continue to do
s0. A change would Severely slow economic growth. . 50. A change would severely

The next option wou.d not only'halance the budget but eliminate the debt as  Slow economic growth.
well. Along with the stanlard defects of rigidity, that proposal would impose a
much heavier drag on the economy and violate every standard of investment
management. o o

Other proposals wjuld limit the number of deficits which the Federal gov-
ernment could carry in a specified number of years. But lhe economy might
demand five deficits in five years, or none. There is no way to tell in advance.

The surtax formula is the next approach. Any deficit would have to be crasea
by the end of the ncxi fiscal year by imposition of a proPortlonate surtax.

Apart from promoting aﬂJend now, pay later mentality, that idea would im-
pose a terrible economic burden in times of recession. A deficit year followed by
a subsequent balance and a surtax might plunge us into a raging depression.

Herbert Hoover tried to tax us into balance oncc. The year was 1932. It was
not a.?ood year for the economy. o

Still another option would hold the growth of Federal spending in any year to
the rate at which the GNP grew the year before.

But—at hest—the GNP is only an estimate. And whose guess would we re-
spect? We should not give quesses any rigid authorltx for determining our
budgets—and a bad ﬁuess could severely restrain hopes for recovery. "We confront a confused

half dozen further variations on the theme become more complicated and 44" confusing iumble of
even less enlightened. m isinfortyn atlgojnu "

We confront a confused and confusing jumble of misinformation. Some of the '
structures proposed arc more rickety and dangerous than others. But none will
|stg;and l%p under pressure. None can improve on the structure we have already
aid out.

Dr. Walter Heller recently added his name to the growing consensus of ex-
perts who oppose the mandatory balance conc:pt. .

He identified six fundamental misconceptions which lie at the heart of wide
popular support for the mandatory balance. 1 believe he has captured the es-
sence of the fallacies as welt as the appropriate responses. .

A nightmare of semantics, administration, accounting, potential evasion, and
inherent incentives for pot / management and misleading bookkeeping would be
sure to accompany any of the sweeping proloosals which have been advanced.

“Under most conditions of economic health, a Federal deficit is unacceptable.
This Congress must take prompt, aggressive, and sometimes painful steps to

(Continued on ixige M3)
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“My amendment involves
no disruption of estab-
lished and recognized con-
stitutional procedures.”

“. .. elimination ofdefi-
cits and the reduction in
federal spending would

have the very desirable ef-

fect of slowing or reducing
inflation."
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My amendment involves no disruption of established .And recognized con-
stitutional procedures. It would not deprive the Con%ress of its constitutional
pov/cr to appropriate funds as it deems appropriate. The power of the Congress
to make appropriations is whatever amounts and for whatever purposes it sees
fit is not restricted by the proposed amendment. It does provide, however, that if
Congress should appropriate a total amount for anK fiscal year which exceeds
the available revenue then it would be mandatory that a surtax be levied in the
succeeding calendar year in an amount necessary to overcome the deficit. In
short;, any Member of Congress who voted to spend more money than was avail-
able would, at the same time, automatically be voting to impose an additional
income tax. Thus when a tax is levied the taxpayers could readily see who im-
posed it on them.

Neither is it true that my amendment, if adopted, would put the pountr¥ in an
economic straitjacket. It would not require a balanced budget even in the face of
an economic depression. Section 4 of the proposed amendment provides that in
case of a grave national emergency declared by ConPress the reguwed income
tax surtax may be suspended. This escape clause could be invoked by a vote of
three-fourths of all members of each Horse of Congress. Possibly a two-thirds
vote would be better. In any event, the details of the escape provision can be
worked out as the concept is defined and developed.

Let me stress that this proposed constitutional amendment would have a
clear, obvious, and almost immediate beneficial result. It would eliminate, or at
least reduce, the extravagant waste of the financial resources of the government.
It would absolutely force the Congress to make hard and difficult fiscal choices
durln% each and every session. No longer would the Congress have the liberty
and the leeway to appropriate large sums of money for so mary Programs that
have some real or imaginary social, economic or political appeal and to fund
such programs by deficit financing A constitutional amendment requiring a bal-
anced budget would serve as a check and constraint on Federal expenditures by
compelling the Congress to select and fund only those programs which arc the
most necessary and desirable from the standpoint of good government and the
best interests and welfare of the taxpayers. If the Congress recogmzes that it wil
be compelled to levy added taxes lo pay for questionable an excesswe.?ro-
grams, there is a much 3reater jucclihood that the proposed expenditures will be
carefully scrutinized and restricted.
~ Beyond all other considerations is the %eneral(ljy recognized fact that elimina-
tion of deficits and the reduction in Federal spending would have the very desir-
able effect of slowing or reducing inflation. This is something that must be ac-
complished if this nation is to continue to exist in the form we know it now. Wc
simply cannot maintain our democratic and free enterprise system of government
if the existing raging inflation continues over an extended period. The history of
other countries which have seen their economic and ?ov_ernmental systems col-
lapse under the weight and burden of uncontrolled inflation should be evidence
enough of this.

| know that there are those who say that a $.10-billion deficit can have little
impact on inflation in a nation with a two-trillion dollar economy. These arc the
same people, however, who also say that pump-priming by deficit spending will

(Continued on page 144)
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squeeze the deficit down and out.

But we must retain the resources and flexibility to cope with a wide variety of
economic circumstances. No respected economist will come before this commit-
tee or any other nnd -11 the Senate that deficits must not be tolerated in times of
recession and other forms of severe economic distress.

Bu> beyond the persuasive realities of economics and fiscal theory, there is a
deepc, issue here. The rush is on to impose a poorly thought-through and badly
constructed restraint on the Congress, of the United States. That is disturbing
enough. But lo insist on writing such a blunder into the American Constitution is
another level of folly.

1would not want to develop economic policy for the 1980's on the basis of
fiscal concepts which were popular in the 1780’s. We have no business imposing
such restraints on those who will come after us. And our Constitution is a time-
less document to be reserved for timeless principles.

The Constitution of the United States is the most eloquent and elegant docu-
ment in the political history of the world. There is no room in it for algebraic
equations that don’t make sense. There is no place there for simplistic schemes
or transient whims. There is no excuse for cheapening its simple dignity and
marring its fundamental wisdom— not for short-term political points— not as a
consequence of misperception and misunderstanding.

The framers of our Constitution have left us a remarkable legacy— a mouel
for republics which followed and for t.iosc which are hopefully yet to be born.
We owe the founders more than patchwork addenda to the elegant structure they
built. We owe more than that to ourselves.

by Hon. John Brademas

United States Representative, Indiana, Democrat

From an address delivered in Washington, D.C. before the annual meetinn °J
the National League of Cities, on March 5, 1979,

B EEOKE GETTING INTO this specific question, 1I'd like to make some general
observations about the budget, the economy and the idea of riding such
limitations to the Constitution.

Let me say first that | want the federal budget to be balanced. | know of few
advocates of continuous deficit spending; | know of no one who is opposed to
the objective of balancing the Federal budget.

In fact, Congress has tkcn major steps in recent years toward getting Fed-
eral expenditures under control with a view to achieving a balanced budget.

These steps began with the adoption of the Budget Act of 1974, which
created Budget Committees in both the House and the Senate and established
new and rigorous procedures to monitor and control Federal spending.

Under these procedures, wldch have be n in full effect for only three years,
Congress, for the first time, has been ablt to -mdy the national budget as a

(Continued on fntge L15)
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4No respected economist
will come before this com-
mittee or any other and tell
the Senate that deficits
must not be tolerated in
times o frecession and other
forms of severe economic
distress."

.. Congress has taken
major steps in recent years
toward getting Federal ex-
penditures under control
with a view to achieving a
balanced budget."
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"It seems more than a little
contradictory and inconsis-
tent to maintain that deji-
cit sfsenditig is so over-
whelzii'ngly effective in
cnmliatitig economic
downturns ..."

I am convinced that
the best answer lies in the
adoption of a direct con-
stituéional amendment

work wonders in curing a recession or depression. It seems more than a little
contradictory and inconsistent to maintain th U deficit spending is so overwhelm-
ingly effective in combating economic downturns and, at the same time, to assert
that a balanced budget and prudent economic restraint has little or no impact on
soaring inflation.

Let me mention one other matter. | understand that almost 30 of the required
34 States have taken some form of action asking for the calling of a constitutional
convention to consider a mandatory balanced budget amend- ient. As strongly as
| favor a pay-as-you-go constitutional amendment, | cannot support this drive for
a constitutional convention. As a matter of fact, 1 am both alarmed and fright-
ened by the very prospect.

1 have researched the precedents and guidance for a constitutional conven-
tion and have found very little. That fact alone warns me against marching off
into this legal no-man's land.

A constitutional convention, if called, would present us with new and
dangerous legal questions. There are few, if any clear and unequivocal answers
to these questions and the myriad problems which would inevitably arise. The
legal guidance 0r both procedural and substantive matters is virtually nonexir.
tent, as | have already indicated.

The most debated question surrounding the calling of a constitutional conven-
tion is whether Congress has the power to define and limit the scope of a con-
stitutional convention called by the States. It is also the mos'. danger us question
and the one having the greatest potential for mischief and legal confusion.

I know that there are respected legal scholars who assert that Congress has
the power to place limits and restrictions on the matters to be considered at a
constitutional convention. There is also a respected body of legal opinion on the
other side, liven assuming, as an abstract legal question, that Congress has this
power, the question is; How is it to be enforced? Wh it is there to insure that the
convention would not become a "runaway” assembly whic*. would try to re-
write our basic law in numerous particulars? There arc too many unanswered
and unanswerable legal questions and problems involved to make the convention
procedure worthy of the risk involved.

The result could be confusion ami chaos, or, at the very least, legal doubt
ami question as to the status of some of our most cherished constitutional prece-
dents. | do not know of anyone who has a ready answer for the numerous and
vexing legal questions that would inevitably arise if such a convention was
called. The drive for a constitutional convcnti i lo balance the budget threatens
a constitutional crisis. It should be avoided at almost any cost.

While 1 realize that there is no easy answer to the problem, | am convinced
thitl t>*¢ best answer lies in the adoption of a direct constitutional amendment
such as | am advocating today. | know that other proposed amendments arc
pending which have merit. |1 have no pride of authorship and will ccr» >inly be
glad to support any amendment which is reported to Ihc Senate floor which will
provide an effective answer and remedy. | hope this Subcommittee will act ex-
peditiously and effectively to prevent the Congress from continuing to mortgage
the nation’s future so extravagantly.

One of the most cogent arguments in favor of a balanced budget constilu-

(Continued an mine /ar)

e Congressional Digest



CONURADiiMAs' corn, from page 143

whole and to establish national priorities. No longer is the White House the only
institution in our national govssiffiVciit that has tin; capacity.

For the first tiiivVe, Congress has been able nov only to indicate sources of
revtfviUc but also to set tirm ceilings on the amount of money to be spent.

If this is the case, you ask, why do we still have deficits in the Federal
budget? Why has iherc been a Federal deficit in every year since 1969?

The main reason for the deficit over the 1969-1974 period is obvious— the war
in Vietnam. Unless we increase taxes, there is simply no way lo fight a war
without borrow-money to finance it.

In fiscal 1974, as that war ended, the deficit dropped lo $4.6 billion and it “The main reason for the
appeared as though the era of deficit spending caused by the war was at an end. deficit over the 1)69-1974

But during 1974 there began what developed into the worst economic decline period is obvious— the war
America had experienced since the Great Depression of the 1930s and, under in Vietnam

President Ford, the deficit ballooned in fiscal 1975 to more than $45 billion. That
figure was 4.6 per cent of the Gross National Product.

A year later, 1976, the first stage of the new Congressional budget process
came into effect. The same year also marked (he start of an attack by the Federal
government on unacceptably high unemployment. The deficit rose lo $66.4 bil-
lion. But because the economy was beginning its recovery, that huge deficit in
fiscal 1976 was only 3.2 per cent of the Gross National Product, 1.4 per cent
than the year earlier.

Since President Carter was inaugurated, the deficit has dropped from th:u
$66.4 billion figure in President Ford's last year to $37.3 billion this year, the
lowest deficit in five years. Our hope is that it will drop still further, lo under $30
billion next year.

Moreover, as a percentage of the Gross National Product, which is the figure
the economists tell us is the most important, the Federal deficit declined from
the 4.6 per cent of GNP in President Ford’s final year lo 1,6 per cent this year.
That, | suggest, is a considerable decline.

Equally significant, and still more dramatic, has been the steady decline in
the national debt as a proportion of the Gross National Product.

In 1950, the national debt equalled more than 75 per cent of GNP; by 1970
this had dropped lo 30 per cent. This year, the national debt as a percentage of

GNP is estimated to be 28.4. . . the Federal govern-
Contrast this record with that of private individuals and private corporations. ment debt amounted to less

Over the same period, while the national debt declined from 75 per cent of GNP than 20 /ter cent in 1978

to less than 30 per cent, the debt of private individuals rose from about 33 per while private debt -

cent of GNP to almost 60 per cent and corporate debt jumped from 50 to 84 per countedfor 70 pel 1 I of

cent of GNP. the total."

Let us look at another measure, the totality of indebtedness in the economy.
By this calculation, the Federal government debt amounted to less than 20 per
cent in 1978 while private debt accounted for 70 per cent of the total. The other
10 per cent is debt run up by stale and municipal governments.

The recent recession was expensive, even more expensive than the war. In
Federal budget terms, the recession costs the Treasury about >20 billion in un-
employment assistance and lost revenues for each one per cent of the work force
(over 4 per cent) that is unemployed.

(Continued on inige 147)
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. since lust October |
have been urged to votefor
increased appropriations
for new and existing pro-
grams above the proposed
budget ofat least $100 bil-
lion on an annual basis."

“I have seen a projection
that estimates that the an-
nual cost of military re-
tired pay under this system
could reach over $36 billion
by the year 2000."

« 1%

tional amendment is the tremendous prcssu.c put on Members of the Congress
by special interest groups and others to increase appropriations for existing pro-
grams and lo fund new programs. My conservative estimate is that since last
October | have been urged to vote for increased appropriations for new and
existing programs above the proposed budget of at least SI1 00 billion on an annual
basis. In view of this, and as a gauge for the future, I believe it would be helpful
to look at the past growth of a few of the existing programs.

The food stamp program was started as a pilot or experiment in 1961. The
cost was less than $6 million. The estimated cost for fiscal year 1980 is $6.9
billion, in spite of repeated attempts to curb and hold down the program.

Medicare and Medicaid combined expenditures in fiscal year 1970 were about
S10 billion. This is an area of need, but the growth is too rapid. The budget for
fiscal year 1980 calls for S32.1 billion for Medicare and $12.5 billion for
Medicaid, for a combined cost of almost $45 billion.

Youth training and employment programs have grown from slightly more
than $1 billion in fiscal year 1970 to about $4.5 billion in fiscal year 1980. This
includes Summer Youth Employment, Jobs Corps, Youth Employment and
Demonstration Act, and other programs for the training and employment of
youths.

Outlays for veterans benefits and services have increased from about 59-
billion in fiscal year 1970 to an estimated $20.5-billion in fiscal year 1980. This
category includes such services and benefits as education, pension and other
income security, compensation and hospital and medical care.

Expenditures for all forms of transportation systems was about $7-billion in
fiscal year 1970. The budge calls for $17.6-billion in fiscal year 1980.

Outlays for natural resources and environment, including pollution control,
water resources, conservation, recreation and other programs, were approxi-
mately $3-billion in fiscal year 1970. The budget estimate for fiscal yvVr 1980 is
$11.5-billion.

In fiscal year 1970 our outlays for energy were about SZLbillion. The esti-
mated expenditure for fiscal year 1980 is $7.9-billion. This total includes emer-
gency preparedness, conservation, energy information, policy and regulation,
energy supply and other energy programs.

General purpose fiscal assistance to states and local jurisdictions, including
general revenue sharing and antirecession financial assistance, involved ex-
penditures of less than Sl-billion in fiscal year 1970. The amount budgeted for
fiscal year 1980 is $8.8-billion.

In fiscal year 1956, the Defense budget included payments of $477 million to
some 192,000 retired military personnel. For fiscal year 1980, the budget includes
$11.4 billion for tin estimated 1.3 million recipients. | have seen a projection that
estimates that the annual cost of military retired pay under this system could
reach over $36 billion by the year 20(H). | have proposed that we put in an addi-
tional system, but 1merely point to the prob'em now.

Outlays for training, employment and sc .ial services were less than $4 billion
in fiscal year 1970. The amount budgeted t~r fiscal year 1980 is about $17 billion.
This includes CETA anJ other public service employment and training, social
services, and a number of other programs. This problem will cominue but it must

(Continued on page 148)
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Meanwhile, as Federal policies stimulated the economy and reduced the defi-
cit, unemployment dropped from about 8 per cent in December 1976 to its cur
rent rate of just under 6 per cent.

In the last two years, in fact, in large part as a consequence of policies delib-
erately undertaken and enacted by President Carter and Congress, 7.2 million
new jobs were created in our economy— more than in any two-year period in our
history. And those jobs were in addition to the millions of men and women who

returned to work as the unemployment rate dropped from 8 to less than 6 per " .
Barring unforeseen

cent. . . .
. . . . . . domestic,or international
That is economic progress . . . progress in ending a recession . . . progress in .
. . . : . : problems, there is even a
reducing the deficit . . . progress in handling the debt . . . progress in getting

possibility that we will
have a balanced budget in
fiscal 1981."

control of the Federal budget.

Despite this progress, there is a concern in the country— and it is a legitimate
concern— over the fact that a deficit still exists. It is a concern we in Congress
jhare.

Barring unforeseen domestic or international problems, there is even a possi-
bility that we will have a balanced budget in fiscal 1981. That is my goal, it is the
goal of the leaders of Congress, it is the President’s gt. ’

We are not, howeve., simply sitting back, waiting foi mis to happen. We are
taking steps to make a balanced budget a reality.

The proposals that President Carter has been sending to Congress provide for
little in the way of new spending programs, and | foresee Congress approving
lew new programs that would increase the pojectcd deficit.

Most of our work this year will instead be in the nature of oversight. We shall
be examining the effectiveness of Federal programs and detcrming whether Fed-
eral funds are being spent wisely and in accord with the intent of Congress.

A great deal of attention will be directed to ferreting out expenditures that
may be wasteful. We will be seeking to reduce fraud. We believe that taxpayers
should have confidence in the way their money is being used.

| have tried to touch on some of the aspects of the national budget and the
economy as a whole which seem lo me help explain the reasons for our recent
deficits, and | have suggested that President Carter and most of us in Congress
are determined to act in a fiscally responsible manner. Let me turn now to pro- "We believe that taxpayers
posals for a constitutional amendment to require a balanced budget at:d the ef- should have confidence in
fect such an amendment would have. the way their money is

Here arc just a few observations that 1 believe we must have in mind. being used."

First, amendments to the Constitution must always be approached with great
caution. They must not be impulsive; they must not be rushed; they must not be
thought of its a quick and simple solution lo whatever problem is thought to
exist.

In 1848, speaking about “the general proposition of amending ihc Constitu-
tion," Abraham Lincoln said:

"As a gen'nil rule, I think we would much better let it alone. No slight
occasion should temp' us to touch it. Better not take the first step, which may
lead to a habit of altering it. . . .”

There are today, clearly just such temptations to amend the Constitution as
those of which Lincoln warned. But as Lincoln suggested, we should resist such

(Continued on page N9)
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“1 a\>ttally believe that we
arc putting injeopardy the
basic principle of the popu-
lar election of our legisla-
tive bodies.”

n

| see no other tray to
achieve fiscal responsibility
in the Federal Govern-
ment ”
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be met i ;= tore realistic way.

I do not mean to imply or suggest that | am opposed to all of the programs |
have mentioned. Indeed | am not. | cite them only to show the tremendous
escalation of cost in the past few years and as evidence of what we can expect in
the future unless we adopt some strict and binding fiscal restraint such as would
be provided by the constitutional amendment | am advocating.

My principal point is that the demand and the political pressure will not only
continue but will increase. | actually believe that we are putting injeopardy the
basic principle of the popular election of our legislative bodies. We must not let
this happen. Before it is too late, we must put restraint' and limits, with proper
escape clauses of course, in the form of a ceiling on the power to tax. This is
what the amendment | propose is designed to do. This will bring about a definite
establishment of priorities, and the entire question will come under review from
time to time.

As | view conditions among our people today there is another challenge to
our system of self-government. Joe Doak and his wife have too many obstacles
thrown in front of them and arc thus unable to get ahead. They arc representa-
tive of that group in America who have tried hard and made ends meet. They
have paid their bills. They have saved for a rainy day; they paid icir taxes and
supported all worthy causes. They kept their children in school and made special
savings to educate the children beyond high school and also, perhaps, give (hem
a start as they started on their own. In addition, they saved for ihcir own future.
Thus, Joe and Mary Doak have been a major part of the hard core strength of
America.

Now, they have greatly increased cost of food, of clothing, of medical care,
of utilities, of total taxes, of all living expenses. Often they arc having to spend
their savings to pay current bills. There is nothing left for savings. Tersely, they
cannot get ahead; instead they fall behind. Thus, America is losing a major inner
strength of our system that cannot be readily replaced.

by Hon. Harry F, Byrd, r.

United States Senator, Virginia, Independent

From testimony before the Subcommittee on the Constitution of the Senate
Judiciary Committee, on March 12, 1979.

I-NATE JOINT RESOLUTION 45 requires a balanced budget— but provides that

this requirement may be set aside by a two-thirds v0.i of both Houses de-
claring a national emergency to exist.

Always in the history of our nation has a genuine emergency produced over-
whelming voles from both Houses, approaching unanimity. So the two-thirds
provision docs, in my judgement, give adequate flexibility.

| have become an advocate of a balanced budget constitutional amendment
for one simple reason; | see no other way to achit e fiscal responsibility in the
Federal Government.

(Continued on page 150)
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temptations, until such time as all of the ramifications have been considered and
debated. At least we should not reach decisions until we arc aware or all of the
consequences.

1would remind you that we have amended the Constitution only 16 times in
our national history— 26 times if you count the Bill of Rights, which was adopted
concurrently with the Constitution itself. On most of those occasions, we have
acted only in response to great historic issues, such as slavery, votes for women
and limiting the terms of Presidents.

On the one occasion when the Constitution was amended to address a more "/ would remind u that
mundane concern— consumption of alcoholic beverages— the experiment, how- we have amended the Con-
ever noble in intent, was a failure and had to be rescinded through yet another stitution only 16 times in
resort to the complicated amendment process. our national history . .

Now let me say that as a Hoosier Methodist, |1 grew up aware of the dangers
of drink.

But as a politician and a political scientist, | must add that prohibition was
not exactly, to be euphemistic about it, an unqualified success. In my judgment,
it balanced budget amende ent— no matter how well-intentioned arc its
supporters— would be equally foolhardy.

In addition to being foolhardy, an amendment requiring a balanced budget
would be dangerous.

It would be dangerous because it could so shackle the Federal government as
lo make it impotent i,, times of disaster or crisis.

It would destroy the flexibility needed by the government to meet unforseen
circumstances.

It would blunt the government’s major weapon— its buo;ct— in the fight to
maintain the national economy on an even keel.

Perhaps even more dangerous than the concept of the amendment itself is the
proposal to achieve that result through the use of a constitutional convention.

Only once in our history has there been such a convention. Almost 200 years
ago its delegates met to consider modifications in the Articles of Confederation,
thr document which then served as the glue keeping the 13 former colonies

united.
The result was a totally new document, the Constitution, which scrapped the "It would destroy the flexi-
system then in existence. bility needed hy the gov-
Today there arc many causes in which some Americans are passionately in- ernment to meet unforseen
terested and would like to see enshrined in a new Constitution. The weight of circumstances.”

scholarly opinion is that a convention to amend the Constitution could not be
limited easily— if at all— to the single issue of a balanced budget.

The chance that our Constitution might be scrapped by a convention is a
dangerous gamble to take.

It is a gamble 1do not wish to take.

Despite the sentiment against such an amendment, let us suppose, however,
that the movement for a constitutionally required balanced Federal budget is
successful.

Let us further suppose that such a mandate is in effect for a year like this
one, when the budget proposed by the President simply maintains existing pro-
grams, yet projects a deficit of some $29 billion.

(Continued on page 151)
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sailor, why should labor,
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Recent years have shown that there is a total lack of fiscal discipline in Wash-
ington. For example, during the last 15 quarters, the economy has been in a
period of strong recovery. Yet huge deficits in the Federal budget have con-
tinued, contrary to the teachings of nearly every school economic thought, in-
cluding the writings of Keynes himself.

During the past five years, the government has accumulated 5242 billion in
deficits, with at least $29 billion— probably more— to be added in the forth-
coming Fiscal Year.

Accumulated deficits have pushed the national debt close to S800 billion, and
Treasury Secretary Blumcnthal says it will rise by another $98 billion in the next
18 months.

The interest charges on this debt— just the interest— will cost taxpayers $67
billion next year. That amounts to 22 per cent of all individual and corporate
income tax payments to the U.S. Treasury.

As | see it, i' :s the accelerated spending and the accumulated deficits which
comprise a major cause— if not the chief cause— of the chronic high inflation
which is eroding the value of the paycheck of every American working man and
woman.

Those who oppose a balanced budget requirement in the Constitution, of
course, deny the central role of deficit financing in fueling inflation. They also
maintain that a balanced budget amendment won’t work because it cannot be
administered. | deal at some length with these objections in the full statement |
am submitting, but let me just touch briefly upon them now.

First, what do big deficits, with the resultant large public debt and heavy
government borrowing, have to no with inflation?

I believe a good answer can be found by looking at some of the other causes
for inflation which are cited by many analysts. Among the leading ones arc ex-
cessive growth of the money supply; lack of capital investment and low produc-
tivity; and "inflationary psychology."

l1don’t for a moment deny that these factors exist and contribute to inflation.
Hut as | see it, continued deficit spending contributes to all of them1

— It faces the Federal Reserve Hoard with a severe policy dil.mma which
usually results in a rapid boost in the money stock.

— It reduces capital investment both by the heavy government bo, owing
which competes for funds with the requirements of private firms, and b.* con-
fronting investors with the discouraging prospect of devalued returns on their
investments. This discouragement of investment in turn holds down productivity
gains.

— And finally, it contributes heavily to inflationary psychology by convincing
businessmen, workers and consumers that they must act to shield themselves
against coming price increases: if the government is spending like a drunken
sailor, why should labor, business or consumers show restraint?

Now as to the second objection: the claim that a balanced budget require-
ment won’t work.

This argument overlooks the fact that during most of the nearly 200 years of
our national existence, the Federal Government operated with its budget in bal-
ance. Until quite recently, the only significant exceptions were years of war and

(Continued on page 152)
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How could we go about balancing the budget?

One option would be to maintain existing programs by increasing taxes to
make up the S29 billion deficit in the President’s budget.

But that option simply wouldn’t be realistic. The politics of 1979 wouldn’t
allow it. The still fragile economy of 1979 wouldn’t allow a S29 billion tax in-
crease.

So we would have to cut expenditures. What would be cut?

Well, some 76 per cent of the Federal budget is composed of uncontrollable
items— $404 billion out of $532 billion of total outlays. These are expenditures
mandated for certain Federal activities, including Social Security, revenue shr--
ing and interest on the debt. Payments for public assistance, veterans programs,
commodity support programs and other so-called “entitlement" benefits also arc
mandatory under existing laws.

Payments in fiscal 1980 for contracts negotiated in past year> also arc consid-
ered relatively uncontrollable, since halting them would require f.ic rescission of
already enacted budget authority and the renegotiation of contract.

Now we could revise the law and reduce some of those payments, but that
would be virtually impossible to accomplish in the short lime allotted to balance
the budget.

So what's left lo cut?

The answer is, for the most part, programs of the Defense Department,
whose expenditures comprise over half the remaining 24 per cent of controllable
Federal expenditures in fiscal 1980.

Discretionary domestic programs account for the balance of fiscal 1980 ex-
penditures, about 10.5 percent of the total Federal budget.

If, to achieve the balanced budget, the hypothetical cutback of $29 billion
were spread evenly over those discretionary programs, it would mean a 22.5 per
cent cut in funding these , rograms.

If the reduction were spread evenly, the Defense Department budget would
have lo be cut by $20 billion. This would mean substantial reductions in both
civilian and military personnel and widespread closing of military bases.

There also would be these cutbacks:

Community and Regional Development; $1 billion. There would be major re-
ductions in community development block grants, and economic and rural de-
velopment assistance.

Education; a 'eduction of $2.5 billion. This would end funds now used to help
the education of 1.2?5,(XH) disadvantaged children; it would end the support of
one-third of the 300 state agencies now caring for handicapped and neglected
children; it would substantially reduce assistance given to students seeking
higher education.

Employment and Training. The major reductions in employment program
levels would result in the loss of 134,t.H countercyclical and structural public
service jobs. There would be 162,000 fewer youth jobs; 250,000 fewer summer
youth jobs; cutbacks of 340,000 people now receiving on-the-job and classroom
work training.

Social Services. The elderly would receive 207,000 fewer meals; services in
community cenleis for the elderly would be reduced by 50 per cent, thus

(Cons, continued on page 153)
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Ihe Great Depression.

What has been lacking in the Federal Government in recent years has been
the will— the discipline— to keep our government’s finances on a sound basis.

It has been too easy for us in the Congress to plunge into new spending
programs, and to expand existing programs, without considering the real conse-
qguences. The tendency has been to say: ‘“‘Don’t worry about the deficit. We'll
just add it to the debt.”

As a result of this philosophy, the budget has been balanced only once since
President Eisenhower left office nearly 20 years ago.

Looking at this long string of deficits, we find that they have accelerated in
this decade. Well over half of our entire national debt has been accumulated
since 1970.

This imposes a heavy burden in interest payments. The interest on the debt
exceeds one-half of the defense budget.

The laws of economics dictate that Federal spending must be paid for by the
working men and women and businesses of our Nation. Either it is paid for by
direct taxation— which many citizens feel is already burdensome— or by an indi-
rect tax, the cruel and hidden tax of inflation, which hits hardest those on fixed
incomes and those in the lower and middle economic brackets.

Actually, today Federal spending is being paid for by a combination of high
direct taxes imtl high inflation.

The Congress and live successive administrations, of both political parties,
have shown themselves unwilling to do what is necessary to put the govern-
ment’s financial house in orccr.

As a result of this failure to exercise fiscal discipline, we now find ourselves
in a situation where there are no easy solutions to our economic problems. Yet
some firm action must be taken.

And so— reluctantly, as | have said— | urge that the Congress submit to the
states for ratification an amendment to the Constitution requiring a balanced
budget.

Let me remind the subcommittee that my proposal contains an emergency
escape clause, providing that a deficit may be voted by two-thirds of both
Mouses of the Congress. This would cover any situations in which genuinely
uncontrollable forces pushed spending up unexpectedly: for example, the out-
break of war, or a severe and unpredictable economic reversal.

Thus there is sufficient flexibility in my proposal lo allow for deficits when
they are truly warranted by disastrous developments.

I shall conclude this brief presentation with one final observation:

I am convinced that the Congress now stands at an historic crossroad.

Either wc put in place a mechanism to achieve fiscal responsibility, or we
acquiesce in 'he continuation of the chronic and demoralizing cycle of inflation
anil recession which threatens to undermine our whole economic system.

The choice is ours.

(Pros, continued on i>ngc 154)
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eliminating services for 1.6 million persons; state grants for the developmentally
disabled would be discontinued entirely.

Health. Half of all community and migrant health centers would have to be "The programs enacted in
closed; there would be a 50 per cent decrease in funds for grants to the states for the past two years to move
maternal and child health care, for family planning and for comprehensive health to lessen our dependence on
services. foreign sources offuel

Veterans. One-third of all VA hospital and health service personnel would would he absolutely
lose theirjobs and thousands of VA hospital beds would be eliminated. gutted."

Energy. The programs enacted in the past two years to move to lessen our
dependence on foreign sources of fuel would be absolutely gutted.

International Affairs. Aid to Egypt and Israel would be reduced by 25 per
cent; our Food and Peace shipments would be cut by 15 per cent and support
would be reduced for multilateral development agencii.; and for refugee assist-

ance.
Before closing, let me make one brief comment about inflation, the major

problem area in our economy and the pnmary reason for the movement toward
enacting a balanced budget amendment. '

It is illusory lo th.'nk that a balanced budget itself will have much of an effect
on that problem— if any at all.

Inflation is the result of many public and private actions. Most of those ac-
tions actually are out of the control of the Federal Government.

The price of energy and the effect of the weather on the food producing areas
of (he world may have more effect on prices than any policy carried out by the

Federal Government. “The best way toget a bal-
Yet tin unbalanced budget has become a symbol. anced budget is not by a
The best way to get a balanced budget is not by a constitutional amend nent, constitutional amendment,

but by a balanced economy. but by a balanced econ-
That is the manner in which we are proceeding. omy.”

by Hon. Walter W. Heller

Former Chairman, Council of Economic Advisers

From a statement before (he Senate budget Committee on March 5, 197V,
durian hearings on proposals to require t alanced Federal bndnets.

INCE THE MAJOR THRUST for the balanccd-budget amendment comes from a

misinformed public, it may be worth while to examine some of the fallacies
that seem to underlie public thinking on this subject.

Fallacy Number O.ic: "Individuals, families, and households have to run a
balanccd-budget— so why shouldn’t Uncle Sam?" People fail to realize that typ-
ically when they buy a car or a boat, or most obviously, a house, they are doing
anything but running a balanccd-budget. At times, they run deficits— often huge
deficits— relative lo current income. So they are asking Uncle Sam to adhere lo
a rigid and austere standard that they don’t observe themselves.

(Continued on pane /55)
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by Hon. Robert J. Dole

United States Senator, Kansas, Republican

From testimony before the Subcommittee on the Constitution of the Senate
Judiciary Committee, on March 12, 1979,

SUBSCRIBE TO THE PROPOSITION that changes in the Constitution should be

infrequent and carefully considered. However. | believe that the fundamental
changes that have occurred in our national fiscal policy warrant an equally fun-
damental change in the basic document of our Government. For a number of
decades, the country has been charted on a disaster course of uncontrolled
growth in Federal spending, of ever more oppressive taxation and of burgeoning
budget deficits. A succession of past Presidents and Congresses have been sim-
ply unwilling or unable to reverse this course.

After years of observing and participating in fruitless clTorts to stem the
growth of Government, | have reluctantly reached the conclusion that a Con-
stitutional amendment offers the only realistic prospect for restoring fiscal re-
sponsibility to Washington. Accordingly, | have introduced a proposed Constitu-
tional amendment which is a three-prong attack on the fiscal ills that beset us.
My proposal not only requires a balance.' budget, but it also directly limits Fed-
eral spending and taxation. The proposal is drafted to provide the flexibility
needed to manage the economy and to respond to any financial or political crisis,
yet it still requires reasonable fiscal restraint.

There is broad and vigorous public support for adoption of a balanced-budget
Constitutional amendment. Already 28 Stales have passed resolutions which di-
rect Congress to convene a Constitutional convention to draft a balanccd-budget
amendment.

Those who would scoff at the States' efforts to restore fiscal responsibility to
Washington ignore the Constitutional role of the Slates as the ultimate check
against the Federal Government’s abuse of authority. The message the States are
trying to deliver to Congress should be met with sober reflection, rather than
threats of cuts in State aid to bring the States into line. Those in Congress must
sometimes be reminded that all wisdom in this country docs not reside on
Capitol Hill.

Over the past 50 years, governmental spending has skyrocketed. In 1929,
total governmental expenditures— Federal, State and local— amounted to 10 per
cent of our gross national product, the sum of all goods and services produced in
the country. Since 1929, governmental spending has dramatically increased as a
percv itr.gc of gross national product so that by last year it reached nearly 38 per
cent of GNP. Obviously, government spending has increased without any rela-
tion to increases in the nation's productivity.

Federal spending, of course, accounts for the largest part of total government
expenditures. Accordingly, it has played a dominant role in the explosion of
“verall governmental spending. In absolute terms, Federal outlays have in-
creased from slightly over $100 billion in 1%2 to approximately $500 billion this
year. This represents a remarkable 400 per cent increase injust 17 years.

Recent history has proven that in a political world it is nearly impossible to

(Continued on page 156)
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"The explosion of Govern-
ment spending has resulted
in agrowing tax burden
on the American people."

"The Vederal Government
itselfis largely responsible
fir the problem since sub-
stantial and persistent
Vederal deficit spending is
one of the root causes of in-
Pillion."

get a majority of the legislature to mako the hard decisions necessary to reduce
Federal spending. It is elemental that each new Federal spending program gives
birth to a new constituency that begins to rely on Government support. Today's
Federal largesse is tomorrow’s inalienable right. The result is that constituencies
organize themselves and lobby Congress both to prevent any spending cuts and
to increase the funding for their programs.

This is not a criticism of political activity— it is merely a statement of a fact
of life. The most recent example of this phenomenon is the banding together of
welfare and social security groups to oppose the cuts in their programs proposed
by the President's budget. This axiom is equally true for business. They fight just
as vehemently as any group to protect their particular Federal jcncfits.

The only way to break this spending cycle is through a Constitutional
balanccd-budget amendment. Such an amendment will at last allow Congress to
say ‘‘no,” and it will force Congress to make the necessary hard decisions.

The explosion of Government spending has resulted in a growing tax burden
on the American people. Currently, Federal taxes drain more than 20 per cent of
our gross national product. In addition, Feueral taxes arc consuming an ever-
increasing percentage of taxpayer's personal income. As the tax system is now
structured, inflation propels taxpayers into higher and higher tax brackets, even
if their real income remains the same. Many respected economists believe that
high taxation is the single greatest impediment to investment and increased pro-
ductivity.

Despite repeated increases in taxation. Federal spending has persistently out-
stripped available revenues. Since 1950, the Federal budget has been balanced in
only five years. Even more alarming is the fact that the budget has not been
balanced at ali during this decade. Deficit spending seems lo have become the
norm for Federal fiscal policy. Thus, deficits are incurred regardless of whether
business conditions arc poor or whether the economy is booming.

At the same time, Federal budget deficits have been increasing in size. This
has brought about a dramatic growth in the already staggering national debt. In
1970, the national debt stood at $383 billion. However, by 1978, the national debt
has more than doubled to $780 billion. The Administration is currently seeking
authorization to increase the total national debt by another $38 billion to $836
billion just to finance our debt p-eds through the end of this fiscal year.

The President has correctly identified inflation as our most serious domestic
problem. Inflation has been called the crudest tux of all because it hits the poor
and elderly the hardest. The Federal Government itself is largely responsible for
the problem since substantial and persistent Federal deficit spending is one 0,
the root causes of inflation. When the Government runs a deficit, it pumps more
money into the pockctbooks of its citizens than it collects from them in taxes.
Since n.ore money is “chasing” the same number of goods, in the long run the
price of goods must increase.

Another way to view the inflationary impact of .it spending is to examine
the dilemma faced by the Federal Reserve System. Government borrowing to
finance the Federal deficit forces the Federal Reserve cither to increase the sup-
ply of money or lo watch interest rates rise to unreasonable levels. When the
money supply is increased, this naturally fuels inflation.

(Continued on se/v e 15f)
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Fallacy Number Four: “ But unlike private and state-local deficit financing,
Federal deficits are a major, perhaps even the major, source of inflation." Both
analysis and evidence fail lo support this proposition.

Except where Federal deficits pump more purchasing power into an already
prosperous or overheated economy, they simply are not inflationary. When the
economy is slack or in a recession, when there arc idle workers and idle plants
and machinery to be activated by additional demand for goods and services, the
deficit will help the economy get back on its feet. In those cases, tax cuts or
spending hikes that enlarge the deficit serve to overcome the waste of human
and material resources associated with economic slack or recession.

In other words, there are both destructive Federal deficits and constructive
deficits, depending on the state of the private economy. What we should seek is
fiscal discipline— the avoidance of waste, inefficiency boondoggling, and un-
necessary government programs— but not at the cost of strangling the Federal
Government in its attempts to serve as a balance wheel for the nation\l economy
and an instrument for avoiding that greatest of wastes, namely, the idling of
millions of human beings and machines and factories in recession and slack.

Fallacy Number Five: “ Well, even if deficits aren't as bad as vve thought, the
Federal budget is out of control, and the only way to get it under control is to
slap some kind of a Constitutional lid on it."

Once again, the facts run lo the contrary:

As a proportion of the Gross National Product, the budget is being reduced
from 22.6 per cent in 1976 to 21.2 per cent in 1980.

As against 12.2 per cent annual increases in spending for 1973-78, the rise
from 1979 to 1980 will be only 7.7 per cent.

According to the Congressional Budget Office staff, President Carter’s pro-
posed $531 billion budget for 1980 falls $20 billion short of the amount that it
would cost simply lo maintain current services under current law.

The trend growth in r< mues from 1978 to 1980 will be 1?, per cent, well
ahead of the trend growth of 8Vi per cent in expenditures. (These are the com-
parative growth rates in an economy that is growing W a steady trend rate.)

Quite apart from the numbers, the popular clamor for “getting the budget
under control" scents to ignore two important facts:

For the past four years, the Congress has been operating under a new budget
procedure that has brought vastly more discipline and responsibility into the
budget process. In other words, the mechanism for getting the budget under
control is already in place and is working.

Fallacy Number Six; "The balanccd-budget mandate is a simple and work-
able way to force the White Mouse and Congress at long last to match spending
and tax revenues."

The simple truth is that this simplistic approach is beset **.iih simply prohibi-
tive difficulties of definition, administration, evasion, and incentives for bad
government practice:

A mandate lo balance taxes and expenditures first has to define them. Does
spending include outlays for social security and high trust funds? (It didn’t until
1968.) Does it include lending activities? If not, moving things from expenditures
into loan programs would be an inviting k ophole. Imagine the Founding Fathers

(Continued on /utge /39
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This process is exacerbated by the fact that inflation tends to feed on itself. It
makes businessmen leery of economic expansion; it tends to depress the stock
market; and. it encourages labor to demand extremely high wage settlements.

In order to finance its deficit spending, the Federal Government must borrow
enormous amounts of additional capital each year. Last year the Government
borrowed $72 billion to finance deficits and this year it will borrow another $67
billion. This heavy governmental borrowing has a significant adverse effect on
the money markets by creating an upward pressure on interest rates and by
displacing investment that would otherwise be made in the private sector. Thus,
Federal deficit spending diverts capital from more productive investment in the
private sector, further aggravating the serious shortage of private investment
capital.

S. J. Res. 5 would impose three new limitations on the Federal Government.
First, Federal spending would be limited to 18 per cent of gross national product.
It is projected that in the next fiscal year Federal spending will be approximately
22 per cent of gross national product. This level is simply too high. S. J. Res. 5
would require that Federal spending be decreased to its historic level of 18 per
cent within 3 years. In order to maintain some flexibility to deal with unknown
contingencies, spending would be permitted to rise above the limitation if the
increase is approved by two-thirds of both houses of Congress.

Secondly, S. J. Res. 5 would limit Federal taxation to 18 per cent of gross
national product. This limit will insure potential tax relief to the overburdened
taxpayer. The present level of taxation creates a disincentive to investment anil
stifles economic growth. Again, there is flexibility built into the limitation on
taxation since the limit can be exceeded with the concurrence of two-thirds of
both houses of Congress.

Finally, S. J. Res. 5 would require a balanced budget, unless both houses of
Congress approve a deficit by a two-thirds vole. This balanced budget provision
has two innovative features. First, deficits in the Federal budget can be run only
four out of nine years. This will give Congress ample flexibility to manage the
economy and to respond to economic emergencies. Second, any deficit must be
repaid within four years. Thls feature should eliminate any additional long-run
growth of the national debt.

The proposed Constitutional amendment is no "gimmick” or "quick-fix" as
some critics have charged. Rather, it represents a fundamental philosophical
shift toward greater fiscal discipline and towards a smaller and necessarily more
efficient Federal Government. My its terms, S. J. Res. 5 would permit a brief
transition period to permit compliance with its dictates. The proposal is also
drafted to include enough flexibility to permit an effective response ,0 any un-
foreseen contingencies or to special economic circumstances. The net result is a
llcxibile and workable system that requires reasonable fiscal restraint.

If Congress fails to heed the message now being delivered by the States by
moving forward on a reasonable measure such as S. J. Res. 5, the States will
have no choice but to impose their own solution through the Constitutional con-
vention procedure.
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two centuries ago trying to draw a dividing line between “on-budget" and "off-
budget" expenditures. No less an authority than House Minority Leader Rhodes
has noted that “it would be so easy to end-run it."

Administering the mandate would be a nightmare. In January each year, the
President submits a budget for a fiscal year that ends eighteen months later.
Given the unexpected twists and turns of the economy, revenues may well fall
below the forecast path. Imagine the scramble to adjust and readjust the budget
as revenues mishehaved or unexpected shifts occurred in the costs of farm pro-
grams, Medicare, costs-of-living adjustments in social security benefits, and so
on.

So many exceptions, exclusions, and special emergency provisions would he
necessary to make the amendment workable that it would no longer be meaning-
ful. The drafters of the amendment would find that they were writing a prescrip-
tion for Congressional action, not a Constitutional mandate. A meaningful
amendment would not be workable, and a workable amendment would not be
meaningful.

Even if some magic formula could be found to hold the government's nose to
the balanced budget grindstone, it would be an affront to responsible democratic
government to do so. The essence of that government is to adapt economic,
social, and other policies to the changing needs of the times and the changing
wills of the majority. It is the job of the Constitution to protect basic human
rights and define the framework of our self-governance. Taking the very slulT of
democratic self-determination out of the hands of legislative bodies and freezing
them into the Constitution would not only hobble our ability lo govern ourselves
but dilute and cheapen the fundamental law of the land

Time and space do not permit assessment of the many other proposals that
now dot the budgetary landscape. Hut | should like to comment quickly:

One proposal wot!d imbed in the Constitution a provision that all “money
bills"— that is, all those having to d«*with budget authorizations, appropriations,
outlays, olf-budgct credits, and so on— would require a two-thirds vote by both
Houses of Congress. Even leaving aside the problems of definition (and possible
end runs via tax preferences), one wonders, how this can be reconciled with the
basic principle of majority rule that is so fundamental lo American democracy,
in f, > one-third of either House a veto power over all government programs
anil appropriations is to redefine the whole American concept of “the rule of Me
people.”

Let me, in closing, come back to the public pressure and clamor to do = mie-
thing to cut back spending, taxes, waste, and inflation. In the lace of this irresis-
tible force, the Federal budget cannot be an immovable object. Wrong-headed as
the move for a rigidly balanced budget may be, it reflects a mood that demands a
response.

Part of that response has already been forthcoming: both in the Congressional
process and in the growing n, jvc toward budgetary pruning and restraint, one
sees that response. One is even entitled to ask whether it may be pushed too far.
Hut given that the Cons'itm.onal approach is unwise, unworkable, and unworthy
of democratic self-government, one hopes that Congress will work out a statu-
tory solution that will be responsive to the public will without imposing destruc-
tive shackles on itself.
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Consh :utional Convention
From fwnc 13

Section 7 provides that each State shall elect two
delegates-at-largc and one additional delegate from each
congressional district in the State, in accordance with its
usual procedures for the election of Senators and Repre-
sentatives. Vacancies arc filled hy appointment of the
State Governor. The secretary of state of each State or
equivalent officer shall certify to the Vice President of
the United Slates the name of each delegate. Delegates
will enjoy the same privilege.*, as do members of Con-
gress under article I, section 6. Delegates are to be
compensated for service and travel and related expenses
as provided for in the convening ("solution.

Section 8 provides that the Vice President of the
United States is to convene the convention and adminis-
ter the oath of office. Each delegate is required to take
an oath not to propose or vote in favor of any proposed
amendment relating to a subject other than that named
or described in the concurrent resolution. This is consis-
tent with the position that the convention's authority is
limited by the States' conferral of authority.

Names of the officers of the convention are to be
transmitted to the Speaker of the Mouse and President
of the Senate. The convention may adopt rules of pro-
cedure not inconsistent with 'his act. Congress is au-
thorized to appropriate funds lor the expense of the
convention: the Administrator of the General Services
Administration is directed to provide the required
facilities; and Congress, executive departments, and
agencies are required to provide information required by
the convention, except as otherwise provided by law.

Section 9 provides that each delegate to the conven-
tion has tine vote. A daily verbatim record of proceed-
ings must be kept, and the vote of each delegate must be
recorded. The convention shall terminate within 1 year
of the first meeting unless extended by resolution of
Congress. Records of the convention's proceedings are
to be transmitted to the Archives within 30 days of the
termination of the convention.

Two-Thinls Vote

Section 11 provides that amendments may be pro-
posed by a vote of two-thirds of the total number of
delegates to the convention. No amendments with re-
spect to a subjcc. different from that stated or describee’,
in the resolution calling the convention may be proposeu
and any questions relating to this point are to be deter-
mined solely by Congress.

Section I* provides that within 30 days oi the end of
the convention the exact text of any amendments pro-

posed by the Convention must be transmitted to Con-
gress. Upon receipt of a valid proposed amendment.
Congress must adopt a concurrent resolution directing
the Speaker of the House and the President of the Sen-
ate to send the proposed amendment to the Adminis-
trator of the General Services Administration. The reso-
lution shall also prescribe the time and manner of ratifi-
cation by the States. Congress may adopt a concurrent
resolution disapproving the submission of the proposed
amendment to the States, but only on the grinds (I)
that it relates to or includes a subject different from that
stated or described in the resolution calling the conven-
tion, or (2) that the procedures used by the convention
were not in substantial conformity with the provisions of
this act. This conforms to the fact that, under article V,
Congress has no power to review or veto any action of
the jnvcntion because of doubts or disapproval on the
grounds of policy. Congress’ sole function > ministerial.
Of course, Congress is under no obligation to transmit
an amendment if the convention has exceeded its au-
thority by proposing amendments on subjects other than
those designated, or if there were procedural ir-
regularities at the convention of a substantial nature so
as to make the actions of (he convention ineffective.

If Congress hits not adopted a concurrent resolution
either transmitting or disapproving the transmission of
the proposed amendment within 90 days of continuous
session following its receipt, the President of the Senate
and Speaker of the House nonetheless arc obligated to
transmit the proposed amendment to the Administrator
of the General Services Administration.

This is to assure that Congress may not impede or
block the transmittal to the States for the reasons of dis-
approval of the wisdom of the proposal. The Adminis-
trator of the General Services Administration must sub-
mit to the States a cr"ified copy of the proposed
amendment and any concurrent resolution adopted by
Congress setting forth the time and manner for ratifica-
tion along with a copy of this act.

Section 12 provides that amendments submitted in ac-
cordance with this act are valid as a part of the Constni.'
tion when ratified by three-fourths of the Stales within
the lime and according to the manner, by Stale legisla-
ture or State convention, as Congress directs by concur-
rent resi anion. If the transmittal is made in the absence
ofconcurrent resolution, ratification is by State legis-
Inli :c and wi'ihin 7 years of transmittal. Ratification by a
State legislature shall be according to its own rules for
such actions, but does not require the approval of the
Governor. Certified copies of State ratifications must be
sent promptly to the Administrator of the General Serv-
ices Administration.
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Subject: Propoaed Conatitutional Liaitationa on tha Federal Budget. mej ft'
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certain problana and poeaibla adverae ispact* of conatitutional linitatiowa oa tha "~ o
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of revenuaa, and a calling on tha total amount that map ba apeat in a floaal*ye kqiffr™."_;"W"Th%-J
Enforcing the Conatltutiofial ilnitatlona. In order to enforce a

conatitutional reatrictioa, it would "ba nacaaaarp to determine what would ba
covered. In tba caae of tha federal budget, thla la likely to bo a difficult,
coatencioua t.iak. The quoation of utvit ought to bo in tha budget la bp no meana
nettled; current practice ia a compound of written and unwritten rulaa, menp of
which were aatabliahed b- tha executive branch without tha explicit concurrence
of Congreaa. While aoma of tha "boundary" problena ariaa out of atatutorp efforta -
to exclude certain tranaaetlone from icha budget, moat reawlt from the plain fact
that the public and.p*rivate aectora in tha United Statea aro ;mt claarlp delineated.m_V
and that nay airtight delineation batu-ren the two would ba impoaaibla of achievement.
Public and private are entangled in ao many waya, not only bp contrivance but be-

cauae ao mcnp public objartlvaa now era puraued through private or "quaai" govern—

mental meana.
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Xa tan* of prevailing |>ractica, tba aaaleat ieame ta resolve imlaaa

tha 912 billion outlapadl ucli year bp tba half dose* “6ff-bmdjet"” agjaaia*.
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Tha traaMctlaas of tbaaa agtoclaa hovo haaa excluded from tha badger tatalj

] e . ] w"m me
bp Coograaos thap cam (mi other* haaa) b« ratoroed to fall badget tutu bp

atatuta. Arguably, it «m U Ibaa clear violation of coaotitacioaul intent if
monloa vara takes off-budfeet ii.ero-ip ta .c-c;ﬁ-t}’aver: a bindir:g liaitatlom af deficit*
or catlap*. Other iaauea, however, era more difficult to reaolv*. earea privately-
ovnad bat fednallp-apoaaorod corporation* are excluded from tha budget along with
their naaalva (amounting wo above 920 billion par pear) cradle operation#* Tha m
private ownerthi? tact vaa developed bp tlw Praeidcat®e Cceaieaion cm Budget Cam*
tapes in 1M7, hat it haa IVaaa challenged bp tha lona* Budget Committee which (ia a
1970 report) noted that ieveator* do aot comeidor Mtho Covernmeot-«poxaorod oncer-
grilcas tolha ccaplatalp pr::/ate nor, in moat caoaa, would a member of tho gemor?il
public draw thia diatinctioi*. tech of tha Cevetnaent-apoaaorad aaterpriaaa la
Tee o ) ( - eoce oo . = o gpVlkie
subject to aoma greater or lleaear maaaara of fadoral direction, and eon* iaplicit
aubaidp nap be praaamad to ariao whenever borrowing from tha public io uncntafcaa." .,
Vhllo tza.e? antarpriaea have noit bean establlahed aa man a af evading budget contro:t, -
;t:inganc c'gnatitutional rball'-.-r'iétioee w:Jald gonarato atroalg irTcantivaa. for t.baI creation
of private orgealaation* which perform publU purpoaaa but whoaa traaaactidna are
hapend tha badget®a pala. fueh enterprise* eoulJ ba vaatad with "quaai-taxiag
powtra which would finanea choir operatione oataldo tho budget.

A third problem area raAiteu ta guaraataad loan iwhich are contingent (rather
than diract) liabilitiaa oi tba Caitad State* and lor chi* raaaon era not
in tho budget. When tit* budgettarp au;”~ t* . mm loaaa vaa co-;idered bp tha
Budget Concept# Comaiaaion, Arthur Okm predicted chat tha different budgetary

craataant accordad to diract sat uaaraataad loaaa "would lead to a atroag



in tt« budget process for guarantees over diract loaaa". This ia exactly
what has happened. Coatantaad loaaa harvj bran among the faetaae growing
financial actiwieioa of tho federal government, with the total outstanding
estimated to axeaad 9400 billios ia fiscal 1M 0, an incraaaa of elaoat 9100
billion in tha course of only tbhrao yaara. Tho increased os* of guarantees ia
eapetiellv signific&n}fbaiﬁoao proponents of balanced budget* want to lIsasan
tha federal govaraaaaf'a claia on ths capital ma{kets as wall aa tha Federal
Bauer*# Board"s naad to accommodate tba *Maay éupﬁly to tha government®™*
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borrowing plara. But ia tarua of the demand fob capital, it doaaa"t make much
diffaraac* whether tha borrowing ia generated by a budget deficit or by loca
guarantee*.

la assessing the conatitutional ana budgetary etatua of tn« cata.qrrita currently
excluded from tie budget, two point* era of utaoat importance. Firat, tha placement
of a budgetary restriction in tha Constitution le likely to stimulate,attempts at tha
creation of naw »"ff-budgat devices. This has occurred on a broad acala io soma state
govarowanta with constitutional debt limitations, law Tork State, for example,
constructed a bulls- tollJY complex of office buildings without going through
its constitutionally-require* process for authorising such financial commitments.
Sra* atataa have astablishad nwtsrooa pubLv orporationa, quasi-gooarnmmtal
antitiaa which isaua revenue- "moral obligation'-bonde outside tha conatitutional
limit. One cannot b* certain of eh* methoda which might ba csaerivsd to escape
0.8. conatitutional conatrainca, but it is ltaly that a premium would ba placad
on irregular loaeitutional form* which anabl* tha government to borrow (or spend)
in axes** of tha limit* without technically violating tha ruiaa.

Tha secpnd gﬁingtia that tha.<;<M*tlog of buggotary coverag$_caa ba definitively
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tattled oaly by statute. Bo matter bow detailed a conatitutional limitation might

bn, it could not poaslbty cover or oavlslon all of the circumatancaa sad circus-
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Vuiati at tbe nettingm i u grossing problea occur whan receipts arc
counted aa aagatiuo expenditure* aad expenditures are dnaasd to bo negafcivo
rocaipte. Thua, certain types of revenue (such na billions of dollars (tta
offshore oil and gaa lIcneaa) redoes the total oernt of outlay* reported in
tha budget. Thera appears to bo no Xognl underpinning for this practice; it
is dafandod on tha argument that tha Doited States ia nschaaging one aaaat
for another. Tbs sale of loea assets- debenture* held by the Delted State* Ve
or spatial issues known aa participation certificate* or caxtificataa of
beneficial ownership ara also treated a* offsets to expenditures. It is .

thus possible to ahov lower outlays aaraly by sailing soea "paper" to the

public. )
If receipts ara soaatiaM* counted aa nagatlva expenditure*, tha oppose*
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also is true: expenditures ara sonatinas treated aa nagatlva receipts rather _ 3
f(wea f.1 1t no .

than a. the outlays of tho DoitedIStétes. Soaa of the f2.5 billion "wage
insurance" *cbeao proposed in tha 1980 budget is accouatad for as refunds of
taxaa rather thaaﬁ@s %utlays. Several years ago, tha Bouse and Senate Budget
Cooaitteae wrangled over whether "earned incoa* credits"- cash payments to low*
(scene worker*— should ba reckoned as offsets to receipts or aa outlays. For N
fiscal year 1978, tba comaittaea decided to trsat then as nagatlva racaipta, but
for tho 1979 budget, they counted then c* outlay*, thus deaonttreting the leek of
hard aad faat rule* for tbsao type* of budgetary transection*.

Tha greasing varans netting argument and tba existence of offsetting recalpto
end expenditure arise out of the complexity and sprawl of tba federal budget.
|' oo % R WY r.rla L e ,
Ivan if no attaapt ware aad* to r.ircumveat budgetary controls, thara would bo a
great nuabar of coateatloua accounting leans*. But with conatitutional raatrictiona W

ia forca, tkaro would ba substantial incantlva for aanaada contriwsncaa to avada tha

coatrola. Careful analysis of thaaa laauaa would be warranted in tha consideration -
" SBYXRY
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1 1 m e
of contemplated coaatitotiooal restrictions.

In order to ba enforceable, a balanced badges riyiit«N*t or a spending j</-
- . . /
limitation would haw* to ha acconpaaied by statutory control* over anawal kS
’ "'Vi
outlays, tho outlay totals sat ia tha firat aad second r*solution on tha ViiVv .- *

budget do Mt aaw hcv« this affect. They guide Coagrass ia its Mtin oa
appropriation and other spending bills, hot haw* no legal force. The 1973 '
Joint Stody Coaoittoo proposed that outlay limits ho anectad for sash ap— : G 1
propriation hill, but this id** was dropped daring subsequent development of
budget reform legislation ce wmworkable.
The maim problea in establishing statutory costrola oa outlays ie that -
i - - V- m - ..
outlays ara sanaitivs to tho parforaaaca of tho aconoay and estimates for than
change even is tha abamoca of coograssiooal action. The racist rise ia lataraet
rates, for axamplo, added billioaa of dollar# to the fiscal 1979 badget daring months
that Congrsi* we* oot of session.
Potential lapacte of Constitutional Kestrictione
These vho seek constitutional raatrictioea oa tbe budget or oa spending
reason that a balanced budget or a calling on expenditure* would fore* chaagar m:
1*. > < \ . A ..
in federal practices. This section considers some of the intends”- and possible T
uaintended- effects of conatitutional rsstraiats. i -
Tan roller. At least in tho short run, balanced budget requirements could ‘e \tht\/8g$
enart upward prassura on tag**; spending liaitation* probably would have tho
opposite efface. la tha short rut (within tho confines of a single floral year)
tho aaaiast aad soaaeiaea only way to sacura a balance would ba to ralaa toes V7

or at laaae not lower ebea to tho level that night othsruise bo preferred. Over

tbe long rut®, oca would aspect a balance budget to gaaorat* lower tan aad expenditure
i xv*’” HEE 3 1

»? [ L] | . .,

levels. In recent years, Coogresa has need the "dividends"™ from economic growth end *

inflation to lower nominal tax rataa, but it night not be able to dr so uadqgr p. e
(. (I "1k ! e .. * S8l



praamre
proposals ara coupla<l with autoaatie surtax features which would ceapal
Contraaa to raiaa taxes in raaponea eo a deficit. On tha othor hand,
if atriagaat spending liaitatioaa wara iaposad- a* a level halow tha
currant ralativa aiaa o( tha fadaral budgat-tha govaraaaat would accwilata "/r—\/y V!
aaaslve aurpluaaa ia tha abaaaca cf periodic tax euta. tha tougbor tho - Vie,
apaodiag liaitatioa, tha graatar tha aargia availabla (or ouch reduction#
without unbalancing tha budget.
: w - [ N "y 7
But It ia by no aaaaa certain that apaodiag liaitatioaa would land to general s _'y"”.n
tax euta. Xaaamch ao theaa I'iaitatioaa-wo:Id coaa-traia tha.abili;y of C(?ngraaa
to prO\}ide bane fita via diract outlaya, praaaura wight build up I%r benefita
through tax prafaraacaa. Congraaa aight ha taapcad to eaacc now “tan axp-*adituraa" »
V. ) Lo Vadlifie e
for favored iatereata. v
Another poaaibla outcoaa darivaa froa the accounting probleaa diacuaaad _' ) M
earlier. To the extant that aa outlay can ba defined ao aa offeat to receipts,
a spending *iaitation would taapt Congraaa to dawisa traaaactioaa that aecapa -
being tagged aa. i)yct_laya. - . - c i - e A s .
fiscal Po, ley. Evan with aa override feature for national eaargaocieo, any
-egulraaeot that outlays not axeaad receipts could have a dampening affect oa tha
federal govaniMac®"s ability to respond to ecoooaic criaaa. It ia not.that a
balanced budget would ba preserved- chat would ba a budgetary iaposeibllity during E'Q
truly severe ecoooaic downturns. Praaidant Hoover waa compelled to run deficits t "
in 1931 and 1932 daspita bis coaaitaeat to balance tha books. Econoulc crisis
causes such atvare raductlona in receipts— each one 7;.cant rise in uaoaplopaat
lowers fadaral ravanuaa by an astiaatad 920 billion- that aaintaaaaca of a ba! anced
—rmo.

budget bacoaaa lapoasibla.
nmfrt:'. 1
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Although Congraaa probably m U tales the requirement it It had eaerrlda
discretion, tha deficit coold he eigrifleawely ewallar then sight oecs is the
absence of a constitutional liaitacioe. Especially if eatraordiaary majorities

(two*thirda or three-quarters) of tha House and Snaata ware required to seepaad

tbe reguirawent, oppoeoata eight baable towithholdapproval until the defltit.
J - . . -

- «

ia whittled down to acceptable aise. It bears noting that tbe budget resolutions-

with the also of the deficit as the principal issue) have squeaked thrcugh tha

1 -
House with eaiy a few votes ta soars.
V.- \ VAR S | - v

X apaadiag liwitatioe would not have these adverse ;apseta on the fadaral
govnrnwMt®a capacity to atiwulata tha ocoecwy. But tha hulk of tha stimlatioa
would have to be provided through tea relief. Such actlcaa would have differset
diatribativo iwpecea (ia tsraa of tha groupe ad Individuals who benefit) tbaa
night eceaonlc atiawlatioaprovia;dthrough apaadiag prograna. On:.cdn conjoctnra
that tha loweit-ineowa groups (with little or an tan liability.""- efcaa those bardiat

kit by a rocoaaioe- could bo noat disadvantaged by coaetitutioojl restrictions

which bias fiscal policy ia tkla waseer. ) .
o * .*_-*J_ * e T x . ¥

4*iltiyaar Impacts. Escape fjr those proposed provisions dealing with rapaywaec
ef tha public d? }; tha coaaeiE&tloual Iiaitatioeg taka a oon-yaar-st-e-ciwa ap-
prosch. Within the bounds of a ;iagla fiscal year, iaeowa wuat at least equal S
outgo, er apaadiag cnaot ascend a foruula-basad calling. Congraaa wight try to
wriggle out of these confines ky targeting both its tan aad apaadiag ectioaa to

fotura budgetif. Congress, for axaapla, could hsvo ite tea cuts and balanced

4TCu

budgacs by sckaduliag tha cate ta bncoae affective ia tha "outyears.” Con AYARRN

veriest of Kanp-Both would aot ba ralad oct by aa annual budget limitation. Of
course, this type of behavior could coapllcate the task of waiataialag balanced

budgets ia future years.
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Although Coagrese prebably would ralca tha raquiraaaat if it had ovarrida
discretion, tba deficit could be significantly aaalltr thaa sight ocean ia tha
abaaaea of a constitutional llaitatioa. lapseially if attraordinary majorities
(two-thirds or thrae-quartera) of tha lausa aad Senate warn rsquired tmamtpaad
tha requirement, oppoaeats sight ha akla ta withhold ipprortl aatil tha deficit
ia ahittlad down to acceptable alas. Xt hoars ootiag that tho budget resolutions—
with tha also of tha deficit as tha priaclpal ieawa) have squeaked through tha
lomaa with only a few votea to spare,
1 ' A T | e ' A v *
mA apaadiag llaitatioa would not bars thasa adverse iapacta on tha fadaral
govaraaaat®"a capacity to atiaulata tha ecoaeay. But tho bulk of tha stiaulatLoa
would hava ta ba providod through tsa relief. Such actions would have different
?jﬁt;i%ﬁtive‘ggpacta.(ii terqg ofotha groupa éad indiviqgikzOho bi?efie) :Paa
sight acouoaic atimulatioa provided through apaadiag programs. One caa conjecture
that tha lowast-lasoaa groups (with little or ao tax liability)- often those hardest
kit by a racaasioa- could ba aost disadvaatagad by constitutional restrictions
abich bias fiscal policy ia this aaaaar. -
Multlyaar lapacta. Sxcapt for tbosa proposed provisloaa dealing with repayacat ol

iiaitatioma taka a ooa-yaar-at-a-tlaa ap-
; .- o

af tha public dibt, tho coastifutloaal

proash. Within tha boomda af ?-slagla fiocal year, iacoaa aust att laast equal
L]

ou:;o, or apaodiag eaaaot :;caod a forawle-beeed celling. Congraaa might try to Vo
wriggle out of these confines by targeting both ita tax aad apaadiag actions to
fetors budgets®. Coogress, for example, comld hava its tax euta aad balaaced &
budgets by scheduling tha cuts to bocamm eff--:<ve ia the "owtyaara." Pm?* Wi
v. 1iaat af Kanp-Bath would not ba rw) A out by aa =a>il budget lialtatlea. Of
course, this type of behavior coufj complicate tha taal. of maiaraiaiag balaaced gé
budgesa ia future yeara. W\’

| oo
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la via* of tho fact that much of msingle year"s apaadiag decisions ara
"outlayed" ia future years, Coagrata might ba tanpsqf ta establish programs
with law first-year costa bat with iecraaaatal growth locfcad into fatora badgeta.
Xf thie ware to happen, tba fccus of budgetary debate (a Congraaa aight shift frcs
tha costeat to future budgets, with cooeresssee aaeewweriag ta ataka their claims
for future iacraaaata. Tha oat result could ha o worseslug of tha ability of
Coagraas to control outyoar axpaodituraa. k caostraiot iatcadad to strengths*
contrgL over tholﬁaggat siqbtlhaws*?f opposite offset walcas it ia ecccapeaied

. I
by oultiyaar budget cootrola. - e V. = -- -

i \m . vV i "y?

EXecatlve-Laatclatlva Kalationahipa. la at laaat two ways, tha constitutional
proposals aight affact tha budgetary raletioaskips of the executive branches. First,
oa tha aaauaptioa that tha President®s budget would comsum just about all of tha
apaadiag rooa available under a llaitatioa, Coagraas weald ba left with tha option
of redistributing expenditures rather thaa adding to total outlaya. The already
sharp split batwaaa defease and doaastic claims on tha budget might bo oxoearbatod,

also, budgetary conflict between tba two breaches might escalate.
A eacood possible impact might ha to bolster tha President*s claim of power
ok * .. v

to iapound funds appropriated by Congress. Xu tho pést, Presidents claimed am

inherent power ta impound; with a constitutional llaitatioa, they might predicate
1! .lm ‘v ‘ ' A ‘ . " xi*
thair claim on constitutional power, la any case, tha congressional rawlaw aad

veto procedures established in tho 1974 Impoundment Control Act mlgt.t have ta give
t oo i } e
way to moro presidential discretion.
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TO CALL A CONSTITOTIOKAI. COKVENTIOW TO .

PROPOSE A BALANCED BUDGET AMENDMENT Tvav-

Laurence H. Tribe II\gflifi]v I

Professor of Lev
' O s
Harvard Oniversity

Statement before tlie Committee on Ways and Mentis
of the California State Assembly* R
Fabiruary I, 1*79 L

Article V of tbe Constitution provldos that Congresst
'*'*l”/ - '
on tha application of the legielatuxes of two-thirds of the states;

shall call a ctmvantion for tha purpose of proposing amendments.

Aa of Monday of this weak, twenty-four status had askad r « »so
to call an Artlela V Convention to propose a balanced budget amend-
ment. X welcome this opportunity tc explore with the Cosoittee

tbe dangers that a convention celled for that purpose could pose.

* This Statement is a revised version of a Memorandum on the

%ame subject prepared in response to an inquiry by tha White
ouse.
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X.  SUMMARY
6
Bolding an Article V Convention to write a balanced
budget amendment into the Constitution would be unwise for at
least two sets of reasons. B
first, the Constitution embodies fundamental lav and r
should not ba made the instrument of specific social or economic

policies — partlculrarly when thoa# policies could bt"tffcctad Ha -
|

more sensitively and realistically through congressional or exec—
utive action, within the existing constitutional framework.

Second, it would be a mistake to take the uncharted
course of an Article V Convention while the well travelled route
of amendment by congressional initiative remains open - >particu— o -
larly whir, the nation badly needs to recover from an era of division,
uncertainty, and unrest. Al

"Undeniably, the calls for a balanced federal budget arid RIS
a limited rate of growth in federal spending reflect at least some
sound aspirations and are widely supported. Many Americans desire
from government at all levels a reaffirmation of commitment to = ==
fiscal austerity as a polivy objactive. And, at least in theory,
tbe convention device is itself preeminently democratic.

But X strongly believe that, as a practical mattar, hold-

ing an ArticXo V Convantion to proppse'snlaTendment prescribing a vL

fiacal policy would be a needless and perilous undertaking — one

i. . -
likely to generate uncertainties where confidence is indispensable,
(b
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one likely to fnvite division and confrontation where unity and

cooperation are critical, one likely to thwart rather than vin-

dicate the will of the American people and daaage rather than

mend the Constitution.

XI. THE IMPROPRIETY OF WRITING.A.EALANCED BUDGET
POLICY INTO THE CONSTITUTION

A. Tha Constitution Embodies Fundamental Law and
Should Not Be Trivialized as the Instrument of
-Specific Social or Economic Policies*
IR VARRY , /o wm;, idooa
To endure as a source of unity rathev than division,
the Constitution must embody only our most fundament/,1 and lasting
- B - - .. . .
values - those that define the structures by which we govern our-
- e < s
selves, those proclaiming the human rights govermtent must respect.
As Justice Holmes wrote at the turn of the century, "a Constitution
is not intended to embody a particular economic theory, whether of
paternalism and the organic relation of the citizen to the state
or of laissez faire."*

But unlike the ideals embodied in our Constitution, fis—
cal austerity — however sound as a current goal - speaks neither
to the structure of government nor to the rights of the people. The

* Lochner v. New York,

198 U.S. 45, 75 (1904) (dissenting opinion).



language of the Constitution expressing the values that infuse
the structures o:f our fundamental rights is. majestic in its force
and simplicity. By contrast, the goal of a balanced budget would
have to be couched either in such flexible and general terms as
to be meaninglessly lax, or in such rigid terms as to be unthink—
ably harsh.

A Consider, for example, what it would mean if the Con-
stifufion cdrrently required a balanced federal budget* The

implications of such a mandate for national security, for vital

domsstic programs, for economic growth, and for tha burdens of yt“;:
federal taxation are staggering to contemplate. To avoid truly
disastrous consequences, surely the mandate would have to incor—
porate loopholes large enough to drivn the federal budgot through
— which would defeat tbe very purpose of an amendment. This very
fact underscores the folly of engraving fiscal austerity in the
e o I
Constitution, of fresiling a balanced budget into our fundamental
law.* -
Experience, no less than intuition, counsels .against
tho incorporation of particular social or economic programs into
the Constitution - even assuming that a balanced budget policy
could be expressed isi terms that would make sense in that document..
* For contrt.y viewn, see, e.g., "Brown Stresses Conservatism in
Inaugural,” N.T. Tinas, Van. Ifl, 1979, at Al, col. 3 (calling for
California to become next state to apply for balanced budget con— le Ay e
vention)! "Friedman larges Amendment to Set a Limit on Government : '°1§%ﬁf%y
Spending,””tl.Y. Times, Oct. 25, 1976, at 44, col. 6. va Y
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Slavery is the only economic arrangement oar Conatltution has
ever specifically endorsed, and prohig;}io; the only social
policy it hks ever gxprgssly sought.tp implemeqt...Zt demeaned
our constitution to embrace slavery ahd prohibition not only be*
cause one was evil and the other intolerant, but also because
neither arrangement expressed the sorts of broad and enduring
i0aals to which the Constitution and the country can be committed
— not just over a decade or two, but for centuries. The goal of
fiscal austerity expresses no such ideals - notwithstanding its
imjwidiatt popular appeal or tha long-term soundness of at least
some of its.premises.

Because the Constitution is meant to express fundamental
law rather than particular policies, it should be amended only to
modify fundamental law - not to accomplish policy goals. Thus
Madison described the amendment process not as a mero alternative
to the legislative mode, but as a means of correcting the *discov-
ered faultii* and “errors* in the Constitution.* That was plainly
true of tho first fifteen amendments. And, of the eleven amendments
ratified since Reconstruction, all but two have served the purpose
envisioned by Madison, rive have extended the franchise, three
have inzplved presidential eligibility and succession, and one -

- > L]

‘permitting a federal income tax - gaye to the federal government
- . " "

p*e¥* (y

a power previously held unconstitutional by the Supreme Court. Of

e The federalist Mo. 43. at 296 (J. Cooke ed. 1961).
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_el1 the two exceptional amendments, one attempted to enact a social Siv;. -fir
policy - prohibition. The other amendment repealed the first. I MP
& * M

Unis a balanced budget amendment would ba an anomaly not only
in view .of the Constitutionl* mission, bet also ia light of its

history. %

[
B. Tha Amendment Process Should Wot Be Used To Achieve

Aims That Hay Be Better Reallied Through Congres—

sional or Executive Action. 'f?:X?ff‘
. Even prohibition was s sx?re appropriate subject for v kex |
the amendment process than a balanced budget would be. For unlike .

fiscal policy, which lies at tha heart of the congressional mandate,

temperance could hot be legislated for the nation by Congress with—

i
N

out express constitutional authorization. A balanced budget amend—

ment would therefore be objectionable not only because it would

transform a specific economic poli> / into fundamental law, but also

because there is no need to amend the Constitution to mak” tha pot- ibﬁ!

suit of that policy the law of the land. Frey . . J. - I

ie *.legislation hai in fact baen introduced in the last three
. % = * ’ ] * - [ L Cae
Congreaaea promoting the objectives of tha balanced budget amend- i7i ', 1

V.ssSF* KLt

ment, and a tide of similar proposals ia already surging into tho
m k sassion that has just opened. President Carter has worked to serve

the objectives of fiscal restraipr as wall - and,po has stressed

to the public his continuing commitment to them. The . | &

"ik_' *V> _

*.Jb., .

y . ,mmenxiie -" P re . ff oinii.pn,w.pjicipd tvpini diiaim i m

A.Im —



people of California havo already sent a message to Washington
that has not been ignored and will not go unheeded. But the prop-
er response to that message is not s constitutional amendment -
fiscal policy is simply too complex to execute through the sorts
of generalities that belong in a constipation. Fiscal policy
involves the ousts of nuances and distinctions that can bast be
expressed is rt".totes, regulations, and emcstivt prognat.
Needlessly amending the Constitution injures our polit—
ical systen at its core. Zf the amendment device is transformed
into s fuzzy substitute for the more focused legislative process, &ye =
ﬁPF(NHy will thf Iawmakiqg,fqution of Copgraaa be eroded, but
the Constitution itself will lose its unique significance as tha
ultimata expression of fundamental and enduring national values.
Ay demanding, instead, that their rspresentatlvas in Congress press '
for responsible fiscal policy while resisting tha abuse of the -
amendment device threatened by the current convention campaign,
ths people of California will visibly serve the national interest
in a sound economy, and help prevent the Constitution'i devaluation.

To be sure, tha devaluation of the Conf.titution would

not occur overnight. Zn fact, until the Constitution had bean A

effactively reduced to a shifting package of legielative commitments,
each policy enshrined as an amendment would bind the government far
more tightly that, ordinary law. Obviously tha proponents of ths
balanced budget amendment desire this vary result, but responsible

‘opinion must resist any such constitutional straitjacket for the

Yo

.i))

0.n*.v7*

.. e
...... ettt @Y n ' i imjiw N imm

/«

Irvw



=\#

" -ST1

- >t
-siy”n

Vo
. LVILVT

Jmooyin

. e=iM

=<

1vr ¥

fe v

-$
*="g

1
v

- 't .Fu*dViflgl
r S,H

nation. In few areas are erX|b|I|ty and rapid responsiveness

' | u S o Cp el -e-

to changlng ‘circumstances more vital than in the realms of fis~

cal and monetary policy. For josfc this reason, even those sym-
pathetic to the goals of a balanced budget amendment have warned
that such an ahenament would be a !Llunt weapon™ that Wonlj be
flawed with a cartaln troubldng rigidity” if ratlfledl* Thua,.se
i;hg as the Constltutlon is not made eaeler to alter than itaver
has bean orshould aver become, it will remain tha least appropriate
instrument for American economic policy.

Perhaps infused with a deaper understanding of tha pur—
pose of the amendment process than today"s proponents of thobal-
ancad budgst amendment have displayed, advocates of most earlier
Article V Conventions have not sought to.achieve through amendment
what congressional and executive action by themsalvas could accost-
plish at least as veli. Earlier convention drives pursued goals
that simply could not hsva been achleved without revising tho Con-
stitution - for example, the dlrect election of senators? tha .
prohibition of polygamy; tha rapeal of tha eighteenth amendment?
the limitation of presidential tenure? the modification of prasl-
dantial treaty-making power? the reversal of Supreme Court holdings

involving respportionment, school prayer, abortion, and busing? and

the general revisian of the Constitution. Whatever one may thi@i

*1 1. 1
of these proposal?., one cannot fault their advocates for aiming
* Editorial, "The New, New Federalism,?”Hall St. J., Jan. 10,
1979, at 22, col. 1. iS. &
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needlessly tb eiFBliRMAE the BRATAAFY Bhahhtlls Bf thihge oF—
fered by Congress and the Executive Branch, or for tampering
with tho Constitution when less drastic remedies not only would

= > - * LY " * *

L 3 Ld k -
have sufficed but would have been more focused and effective.

SIX. THE, ARTICEX V CONVENTIONJ A XEL1UCTANT o]
cor"fpJWHISE or bobjocs nzstm vau>2
.= L* * - Ko

Even if it worn wise to amend the Constitution in order
to mandate a balanced federal budget, calling an Article V Conven—
tion would he an exceedingly unsound means of achieving the desired
end. Understanding why this is so requires a brief excursion into
the history of ths convention mechanism ;Ie

The Article V Convention device was a compromise between
those at the 1787 Constitutional Convention who believed that the
states should have unchecked power to amend the Constitution, and
those who considered congre/isional involvement an essential safe—
guard for groups and interests that might otherwise be sacrificed ?¥g
to the majority"s will. The plan of union originally submitted tv : PP wdars.
to the Federal Convention by Edmund Randolph of the Virginia dele— _ v

gation stated that "provision Pught to be made for tho amendment
1 -t

of the Articles of Onion whensoever it shall seem necessary, and

. the assent of the National Legislature ought not to Bx re— o

quired thereto."* The underscored clause was rejected oy the Com-
« 1 J. Elliot, The Debates In the Several State Conventions on o

the Adoption of the Federal Constitution 130 (2d ed. 1836) : Lo
{emphasis added). v
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mittee on the Whole; as Hamilton explained, if the convention
process were entirely free of control by Congress, "the State
leginlatures will not apply for alterations but with a .view to
increase their own. powers 7”* The Article V Convention provision
as it was finally accepted marks the compromise, offered by Kadison,
between those Framers who supported Randolph®"s view and those who
shared Hamilton"s_**

Like many compromises among conflicting interests, the
Article "r Convention provision is strikingly vague. Xt provides
only that "(t)he Congress . on the Application of the Legis—
latures of two-thirds of the several states, shall call a Conven-
tion for proposing amendments .77 One of the few points on
which authoritig§ generally agree is that the Artic!e v Conven%ipn
device is appropriately utilized only in.extraordinary circumstances
— whi“n a determined Congress rides roughshod over the intersits of
the states, or stubbornly refuses to submit for possible ratifies-
tion an amendment widely desired by the states. Neither is the
case today. \%

As for the hundreds of state applications that have been

made to Congress since 1789,*** "(tlhare can be no doubt.that many }

e XX Parrand, The Records of the Federal Constitutional Convention
of 174 7, at $58 (rev, ed. 1937). - ]

*e 1d. at 559-60. " . -
*** A list of such applicatidns made through 1974 ia set out in ABA
Specirl Constitutional Convention Study Committee, "Amendment of O

the Constitution by the Convention Method Under Article V," *t
59-69 (1974).
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(of thoao] petition* . . . were initiated not in the belief that
Congrats would convene a Constitutional Convention, but in the
hope that the petitions would spur Congress to adopt a suggested
proposal*as its own and submit it to the States for ratification
under the (congressional initiative] method of amending the Con—
stitution."* If the current convention drive were meant simply
to spur Congress to draft and submit to the states a balanced
budget amendment of its own, the nation slight not have to face
the risks and resolve the riddles of the Article V Convention de—
vice. But twenty-four states have already applied to Congress for
a convention, and if ten more apply we indeed may face the pros—
pect of an Article V Convention, for it cannot be said with any
assurance that Congress could then avoid its duty to call a con—
vention simply by proposing the desired amendment itself.

Zt is hard to imagine a less opportune moment for the
potentially tumultuous step*of 3 Constitutiona! convention.— no
;after héa limited its officfal purposg. The past decade has bean
among the most turbulent in the nation®s history. The Vietnam War,
the near-impeachment of a President, political assassinations,
economic upheavals - it is hardly necessary to enumerate the many
storms we have weathered. Zf, as a result of those bitter experi-

ences, it is now time for self-healing and consolidation, for o

* Brickfield, Problems Relating to a Federal Constitutional Con«
ventlon 8 (Staff Report for the House Comm, on the Judiciary,
53tK Cong., 1st sees.)lJ (Comm. Print 1957).
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return to basic concerns and a turning away from confrontation
and division, little could be worse fot_}he country than to risk
the possible trauma of our fi:st éBS;titutional Convention since
1787.

Indeed Jefferson, who considered the lack of a Bill of
Rights in the Constitution a major defect in the draft originally
submitted to the states, told Madison that he would not oppose
the Constitution®"s adoption — in order to avoid a second Convention
In calmer times, when national wounds have not bean so recently
inflicted, and when sing]e—issue disagreements did not run so i
deep, the risk of another ConventioH might be wortH running - if
the need were sufficiently great, and if other avenues of consti—
tutional change had been exhausted. That is a time in which we
do not yet live.
SR 1.Par“ticularly ih"a period of recovery fro%_an era of
J%rest, it is vital that :ha means’we choose for émending the !
Constitution be generally understood and, above all,widely ac-
Ci"pted aslegitimate. An Article VConventiont however,would
today provo;L controversy and debagg unparalléled in recent con—
stitutional history. For the device is shrouded in legal mystery

of the most fundamental sort, as the following section will explain.

XV. ANSWERABLE AND UNANSWERABLE QUESTIONS
ABOUT ARTICLE V CONVENTIONS

Zn fairness, one must concede that a few of the questions
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perlodlcally ralsed about Artlcle Y Conventlons do |n fact have

clear answers.- Tms.— although questions have from time to tine

VA/? ¢« B o o @ H -
been raised about Congress®™ duty to call an Artcle V Convention
(7]

after two thirds of the state legislatures have duly petitioned

Congrosw to do so, neither the text nor the hlstory of Article V

ce mil m/

leaves any reasonable doubt as to the answert The Congress,

on the Application of the Legislatures of two-thirds of tha several
- L] *V - it °r v e

shall call a Convention for proposing amendments

"shell"”

States,

Xn this context, clearly naans "must."* Xt 1ia equally

clear that amendments proposed by any such convention are to be-

come part of the Constitution "when ratified by the Legislatorer

of three-fourths of the several Statea, or by Convsntions in three-

s .
fourths thereof, ns one or tha other Mode of Ratification may be

proposed by tha Congress Unless throe-fourths of the

states ratify in accord with the method Congress specifies, no
amengment proposed by %2 Article V Convention can become the law

e**e ok Ve "X e e

of the land. Finally, although the text of Artlcle V is silent on

the point, it is settled that the President has no role to play in
the amendment pU/Cess.

As to amendments initiated in tha familiar way - by a
two-thirds vote of both Houses - e good deal more could be said.
But aa to tha untried convention route, tha preceding paragraph

saya all that ia known or knowable. Nor should one suppose that

e See The Federalist Wo. 85. at 593 (J. Cooke ed. 1961) (Hamilton).
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the interstitial natters involve minor technical questions that
3

could easily be settled by Congress or the courts. On the con-
i5s_X , e S

trary, the process of amending the Constitution by convention is

characterized by fundamental uncertainties that yield to no ready*>l
1 1 - 1 - ’.

osee o oo
” .

mechanism of rasolution. Zn an ara demanding eonfidenca and car-

tainty, those difficulties stand as overwhelming obstacles to both.
The objection to calling an Article V Convention is based

not on misgivings at the prospect of unchecked democracy, nor on
V. ‘ .
any vague apprehension about unssaling®a Pandora®s box, nor on a

1
L]

L)
reflexive preference for the familiar aver the unknown. Inherent

in the Article V Convention device is the focused danger of three _
distinct Ebnfrontations of nightmerieh dimension — confrontatioﬁén- &—
between Congress and the Convention, between Congress and tha Supreme T
Cinrt, end between the Supreme Court end the states. However demo—

cratic an Article V Convention might,bo in thaory, such a conven- _ 7
. 3 \ » >

tion would inevitably pose enormous risks of constitutional dislo-

cation - risks that are unacceptable while recourse may be had to

an alternative amendment process (the congressional initiative) that ¢ A

can accomplish the seme goals without running such serious risks. M

A. Holding a Convention Would Risk a Confrontation

Between Congress and tha Convention.
H, W
é *
o .| AV

The primary threat posed by %qqﬁrticle V Convention is
»

that of a confrontation bstwsun Congress and tha Convention. Upon



Congress devolves tho duty of. calling a convention on application

of the qu%ilatures of two-thirds of the states, and approving_and

transmitting to the states for ratification the text of any amend-

went or amendments agreed upon by the convention. The discretion

with which Congress may discharge this duty is pregnantowith dangel
even under the most salutary conditions. : -

Specifically,
agreements that could arise as Congress endeavored in good faith -

to discharge its duties under the convention clause. With no pur-

pose whatsoever of avoiding its duties, Congrass might nevertheless

decide procedural questions arguably within its discretion in a

manner that frustrated the desire of the states to call and conduct

a convention - by treating some applications as invalid, or by i

withholding appropriations until tbe Convention adopted certain

internal reforms, or by refusing to treat certain a&:nz%"»nts aa

within th* X e Jons scope,

IR |

A <a res* of any of these decisions, the nation might

well be subjected to the spectaglejof e struggle%between Congress -

\ .
and e Convention4it refused to recognize - a sFrugg!e that would
extend from the Convention®s own claim of legitimacy to disputes
over the legitimacy of proposed amendments. Such e struggle would

undoubtedly be judicial as trail as political, and thus draw the

Supreme Court into the fray. See Sections B and C infra. Con-

tiderIng the seriousness with which Congress and the Convention
would take each other®s challenge in Inht of tha monumental stakes

aUr
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consider the incidental yet critical dis- 7;-,
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— constitutional power — it ia unlikely that either side would
surrender before the contest had deeply bruised the nation. Such
e contest between Congress and the Convention, which could flare
ffbh a tinglelﬁrbceducgi gisppge in the balance of which hung the

Convention"s fate, tha nation could ill afford.

B. Holding a Convention Would Risk a Confrontation

Between Congress and the Supreme Court.

’ VARS TN T B ii ' - '
Zn tha #v#nt of a dispute between Congress aruS the Con- \}t i
vV,
vention over the congressional role in permitting the convention to .. 1

proceed, the Supreme Court would almost certainly be asked to serve
ee referee. Because the Court would be obliged to protect the in-
torests of the states in the amendment process, it cannot be assumed
that tﬁg‘QPurt would automatlcally decline to bocome |nvolved on the
ground thaf the dispute raised e non- Juet|C|abIa polltlcal queaion.
Zn any event, depending upon the political strength of the parties

to the dispute, a decision to abstain would amount to a judgment

m
for one aide or the other. Like an official Judgment on the merits,

| 'V’ o eoo -
such a practical resolution of the controversy would leave the Court | v

an enemy either of Congress or of the Convention and the states that " j\
brought it into being.
Even in the absence of such e dispute over the Convention®s

initiation end completion, the Court could become embroiled in a con—

frontation with Congress over the limits of congressional power under

Vo e ; $$(Gi \ ' "
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Article V. For example, a bill introduced in the last Congress

by Senators Helms, Goldwater, and Schveiker, entitled the "Federal
Constitutional Procedures Act,””S. 1880, 95th Cong., 1st sess. (1977),
S 7(a), provided, in parti

A convention called under this Act shall be com—

posed of as many delegates from each State as it

is entitled to Senators and Representatives in VAE m & yz u
Congress. 2n each State two delegates shall be Y- "
elected at large and one delegate shall be elected

from each congressional district in the manner

provided by law.

One nay readily guess that, were Congress to apply such a provision
in the exercise of its Article V powers, tha Supreme Court would be

asked to decide whether the>one—person, one-vote rule applies to the

election of delegates ta %.rational constitutional convention."”

Similarly, a rule preécribed by Congress providing that "a conven- Ve .

tion called under this Act may propose amendments to the Constitu- : I5TT Y -

tion by a vote of the majority of the total number of delegates to .j.w&
the Convention,””S. 1880, supra, $ 10(a), night well be challenged
as an unconstitutional attempt by Congress to regulate the internal 7,7

procedures of an Article V Co?ventiqc.**

1Whether the Court, once called >pvT to vindicate the one- A7

person, one-vote principle or the autonomy of a convention, would

* See ABA Special Constitutional Convention Study Committee, "Amend—
ment of the Constitution by the Convention Method Under Article V,"
at 34 (1974) (concluding that the rule is applicable).

** See Id. at 19-20 (characterizing such an attempt as unwise and of
questionable validity).
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invalidate an act of Congraaa patted pursuant to its Article V
powers is no doubt an open question. But the stress that a de—
cision either way would place upon our system is another unwelcome
possibility inherent in the Article V Convention device. Like the
risk of confrontation between Congress and tha states that have
called a Convention, the possibility of conflict between Congress
and the Supreme Court is, of course, not peculiar to the Article

V Convention device. But this device, which carries the potential

jf
for sueh grave clashes of power, should be utilized only if no J
- - *T...3 =
| h .
alternative process is at hand i

C. Holding a Convention Would Risk a Confrontation

Between the Supreme Court and tha States.

A decision upholding against challenge by one or more
states an action taken by Congress pursuant to Article V would,
needless to sey, be poorly received by the states involved. Truly
disastrous, however, would be any resulg_of a confrontq}ion between
the Supreme Court and the states*over the validity of an amendment
proposed by their Conventio;..';ég'thé ;onvention process could,
quite imaginably, give rise to judicial challenges that would cast
the states into just such e conflict with the Supreme Court.

It is true that such conflicts are theoretically possible

even when the more Jfarailier amendment route — the congressional
initiative — it followed. But in that context it has beet- settled
... * .\ 1 .l *
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for over half a century th%g Congrens exerciaee exclusive control

over the node of an amendment®s pro]>osal and ratification# and
N /s - J e

thus has the last wgrd on such matters as attempted rescission
L4 o' o [ | L)
end the timeliness of ratification.” When the familiar route is

Je

token# therefore, the established preeminence of Congress militates
against divisiveness arising from a conflict involving the states

— although even along this familiar route passions may sometimes

run high, as the recent debates over extension and rescission in

tr]le_ cage%gf _the Equal quhts Amegldrllsnt.demonst_rated, But When ’thhl"e-kn
alternatlve course of an Artlcle V Convention is chosen, soothlng
assertions of congressional supremacy are bognd to be undercut by
reminders that the convention device was, after all, meant to evade

control by Congress. And, once such battle lines are drawn where

the authority of Congress is not widely recognized, the ensuing

q
debate ia sure to be vehement.
D. Many Critical Questions Threatening tha Conl"ronta- . ,
tions Described Above Lack Authoritative An/wars. (.
-r—lz

Nie
Having already indicated that a few questions about the r

Article V Convention device do indeed have clear answers, see pp.
12-13 supra, Z must reiterate here that many critical questions ere
completely 3pen. These ere questions that could well trigger one

*

Dillon v. Glosii, 256 U.S. 368 (1921); Coleman v. Hiller,
ursnrrrow.
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or more of the confrontations sketched above. As to each of these
questions, one can find a smattering of expert opinion and some
occasional speculation. But for none of them may any authoritative
answer be offered. To make the point forcefully, one need only
present a cataloguu Ol basic natters on which genuine answers simply
do not exist - matters as to many of which protracted dispute can ~
surely b* expected! .
1 e ) ) - ffik
1. The Application Phase

. ‘ f e
a. Must both houses of each state legislature take part

in making application for a convention to Congress?

— %

. . \
b. By what vote in each house of e state legislature must ;V;i{
application to Congress be made? Simple majority? Two-

» thirds? i*e -
Qf Hay 3 state governor/veto an application to Congress?
* - . . ..eeee/7T
d. When, if ever, does e state"s application lapse?
- * - . m ]

e. May a state insist in its application that Congress
limit the Convention®s mandate to a specific amendment?

j -
f. Must a state"s application proposeaspecificamendment, I
or may a state apply to revise theConstitution generally?

g. By what criteria are applications proposing related but &T
slightly different subjects or amendments to be aggre—

gated or set apart? >
7 <. m
nn May e state rescind its application? :+ so, within what
eriod and b hat vote?
- p . . ¥-\¥III- - ' '!\"M

i. What rolo, if any, coﬁld a statewide referendum have in

mandating or forbidding an_application or a rescission? i
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MAY COWGWESS AUTHORITATIVELY ANSWER AllY OR ALL OF THESE QUESTIONS?
MAY THE STATES? COULD SUCH ANSWERS APPLY TO APPLICATIONS ALREADY
HADE? WHAT ROLE, IF ANY, WOULD THE COURTS PLAY IN ANSWERING SUCH
QUESTIONS? EVEN THESE QUESTIONS - ABOUT WHO HAS TOE POWER TO DE——-%
CIDE — MUST BE DESCRIBED AS UNANSWERABLE.
i'i- 1
2. The Selection and Function of Delegate!

2 a. Who would be eligible to servo as a delegate?
b. Must delegates be spocially elected? Could Congress Xi_
simply appoint its 0?n members?

c. Are the statos to be equally represented, as thay vire t e
in the 1787 Convention, or must the one-person, one- \ or
vote rule apply, as it doe*, in electionu for all leg— .
islative bodies except the U.S. Sonata? 1?*

d. Would delegates be committed to cast a irate one way
cr the other on a proposed amendment? Could they
be forbidden to propose certain amendments?

e. Would delegates at a Convention enjoy immunity parallel -\
to that of members of Congress? .r

f. Are delegate* to be «*1d? If so, by whom? r

g- Could delegates be recall id? Could the Convention
erpel delegates? cm what grounds?

WHICH OF THESE QUESTIONS, IF AMY, HAY CONGRESS AUTHORITATIVELY AN-
iSWER? HOW MUCH SUPERVISION MAY CONGRESS EXERCISE OVER THE SELECTION
AND FV/CTION OF DELEGATES? WHAT €DPER"/ISORY ROLE WOULD THE COURTS
PLAY?
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3. The Convention Process

a. May Congress prescribe any rules for the Convention or
limit its amending powers in any way?"

b. How is the Convention to be fvnded? Could the power
to withhold appropriations be used by Congress to 00”1.*
trol the Convention? S

c. May the Convention remain in session inaefinitely? May
it agree to reconvene as the need arises? May it choose
not to propose the amendment for the purpose of
which it was convened?

AGAIN UNKNOWABLE ARE THE RESPECTIVE ROLES OP CONGRESS, THE STATES,
AND THE COURTS IN RESOLVING THESE MATTERS. ,

4. Ratification of Proposed Amendments i

a. To what degree may Corgrass — under its Article V power
to propose a "Mode of jtatification,” or ancillary to its
Article V power to "call a Convention,"™ or pursuant to
its Artcle | power under the Necessary and Proper Clause
— either refuse to submit to the states a proposed amend—
ment for ratification or decide to submit such an amend—
ment under a severe time limit? What if Congress and the
Convention disagree on these matters?

P. May Congresa permit or prohibit rescission of a state's
Qo= M" I'\ - « . *

* In 1911, Senator Heyburn opined that, "(w)hen the people of the
United States moat in a constitutional convention there is no
power to limit their action. They are greater than the Consti-

t tion, and they can repeal the provision that 1lm;_s the right

of amendment. They can repeal avery section of it, bocause they
are the peers of the people who made it." 46 Cong. Roc. 2769 (Pub.
17, 1911). Was Senator Heyburn right or wrong? |If right, then

a constitutional convention could propose any imaginable amendment,
no matter how limited the official scope of the Convention. Al-—
though opinions contrary to those of the Senator may be found,

the undeniable fact ia that no definitive answer exists.



ratification vota? Nay tha Convantion? What if Congraaa
and tha Convantion disagree?

UNKNOWABLE ONCE AGAIN ARE THE RESPECTIVE ROHM Or CONGRESS, THE
ST/vXES, AND TH3 COURTS IN PROVIDING A DEFINITIVE RESOLUTION IN THE
EVENT OF DISAGREEMENT.

V. CONCLUSION

Tha call for an Article V Convantion to vrita a balanced
budget policy into tha Constitution reflects profoundly misguided
views of how national fiscal goals should ba pursuad and how tha
nation®s fundamental lay should ba amended. Of doubtful wisdom at
any time, such a call especially misreads tha needs of tha country
today. I would hope it also misreads tha country®s mood — a mood
that California, by rejecting tha call for an Article V Convantion,

can help to shape.
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