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O r i g i n a l  s p o n s o r :  F i n a n c e  C o m m i t t e e

I N  T H E  S E N A T E B Y  T H E  J U D I C I A R Y  C O M M I T T E E  

C S  F O R  S E N A T E  B I L L  N O .  6 6 3  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  a c t  p r o v i d i n g  f o r  t h e  a w a r d  o f  c o s t s  a n d  a t t o r n e y

f e e s  i n c u r r e d  b y  c e r t a i n  d e f e n d a n t s  i n  c r i m i n a l  a n d  

c i v i l  a c t i o n s  b r o u g h t  b y  t h e  s t a t e  a n d  b y  p e r s o n s  w h o  

p r e v a i l  i n  c e r t a i n  s t a t e  a d m i n i s t r a t i v e  p r o c e e d i n g s ;  

c h a n g i n g  R u l e s  7 9  a n d  8 2 ,  R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  

R u l e  5 0 3 ,  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  1 2 . 4 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  1 2 . 4 5 . 1 4 5 .  C O S T S  A N D  A T T O R N E Y  F E E S  F O R  D E F E N D A N T  I N  A  C R I M I N A L  

A C T I O N .  ( a )  I f  a  j u d g m e n t  o f  a c q u i t t a l  i s  e n t e r e d  i n  f a v o r  o f  a  d e f e n -
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d a n t  c h a r g e d  w i t h  c o m m i t t i n g  a n  o f f e n s e  u n d e r  s t a t e  l a w ,  t h e  c o u r t  m a y  

a l l o w  t h e  d e f e n d a n t  t o  r e c o v e r  t h e  r e a s o n a b l e  c o s t s  o f  d e f e n d i n g  t h e

a c t i o n ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .  T h e  c o u r t  

x  s h a l l  e n t e r  o n  t h e  r e c o r d  t h e  a m o u n t  o f  c o s t s  a w a r d e d  t o  a n  a c q u i t t e d

d e f e n d a n t .

¥ ( b )  I f  a d e f e n d a n t  i s  c h a r g e d  i n  t h e  s a m e  a c t i o n  w i t h  m o r e  t h a n

o n e  o f f e n s e ,  h e  W a y  ' n o t  r e c e i v e  a n  a w a r d  u n d e r  t h i s  s e c t i o n  i f  a  j u d g m e n t

o f  g u i l t y  i '  e n t e r e d  a g a i n s t  h i m  on. a n y . ^ f f e n s e  o r ^ l e s s e r  i n c l u d e d

o f f e n s e  i n  t h a t  a c t i o n .

( c )  I f  a  j u d g m e n t  o f  c o n v i c t i o n  e n t e r e d  a g a i n s t  a  d e f e n d a n t  c h a r g e d  

w i t h  c o m m i t t i n g  a n  o f f e n s e  u n d e r  s t a t e  l a w  i s  r e v e r s e d  o n  a p p e a l ,  t h e  

c o u r t  t h a t  c o n s i d e r s  t h e  a p p e a l  m a y  a l l o w  t h e  a p p e l l a n t  t o  r e c o v e r  t h e

r e a s o n a b l e  c o s t s  o f  t h e  a p p e a l  a n d  o f  p r o c e e d i n g s  i n  l o w e r  c o u r t s .
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i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .

( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a  d e f e n d a n t  r e p r e s e n t e d  b y  

c o u n s e l  a t  p u b l i c  e x p e n s e .

*  S e c .  2. A S  0 9 . 5 0  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

A R T I C L E  7. C O S T S  A N D  A T T O R N E Y  F E E S  I N  A D M I N I S T R A T I V E  

P R O C E E D I N G S  A N D  C O U R T  A C T I O N S .

S e c .  0 9 . 5 0 . 4 1 0 .  A W A R D  O F  C O S T S  A N D  A T T O R N E Y  F E E S  T O  R E S P O N D E N T  I N  

A D M I N I S T R A T I V E  P R O C E E D I N G .  ( a )  I f  a n  a d m i n i s t r a t i v e  p r o c e e d i n g  i s  

c o m m e n c e d  b y  a  s t a t e  a g e n c y  a g a i n s t  a  p e r s o n  t o  i m p o s e  a  c i v i l  p e n a l t y  

o r  t o  r e v o k e ,  s u s p e n d ,  l i m i t ,  o r  c o n d i t i o n  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  

o r  p r i v i l e g e  a n d  t h e  p r o c e e d i n g ^  t e r m i n a t e ^ w i t h o u t  t h e  i m p o s i t i o n  o f  a  

c i v i l  p e n a l t y  o r  w i t h o u t  t h e  r e v o c a t i o n ,  s u s p e n s i o n ,  l i m i t a t i o n ,  o r  

c o n d i t i o n i n g  o f  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e ,  t h e  h e a r i n g  

o f f i c e r  o r  o t h e r  o f f i c i a l  w h o  p r e s i d e s  o v e r  t h e  p r o c e e d i n g  m a y  a l l o w  t h e

r e s p o n d e n t  t o  r e c o v e r  f r o m  t h e  s t a t e  t h e  r e a s o n a b l e  c o s t s  o f  d e f e n s e ,  

i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s .

(tj) S u b s e d ^ i o n  ( a )  p f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a i  a d m i n i s - ^  

t r a t i v e  p r o c e e d i n g  t n a t  t e r m i n a t e s  w i t h o u t  t h e  i m p o s i t i o n  o f  a  c i v i l  

p e n a l t y  o r  w i t h o u t  t h e  r e v o c a t i o n ,  s u s p e n s i o n ,  l i m i t a t i o n ,  o r  c o n d i t i o n -

/ /  I I
i n g  o f  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e  b e c a u s e  t h e  r e s p o n d e n t  

h a s v T T o m p ?  l e d ^ w i t h  s t a t e  l a w  o r  r e g u l a t i o n  i n  t h e  m a t t e r — t h a t  i s j t h e

V 7  f 1 J' V4&T)
s u b j e c t  o f  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g .  I  J  T)(go

"  r-— ^— “C--—
( c )  I f  a  c i v i l  p e n a l t y  i s  i m p o s e d  o n  a  p e r s o n - i n  a n  a d m i n i s t r a t i v e

p r o c e e d i n g  c r  t h e  p r o c e e d i n g  r e s u l t s  i n  t h e  r e v o c a t i o n ,  s u s p e n s i o n ,

l i m i t a t i o n ,  o r  c o n d i t i o n i n g  o f  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e

a n d  t h e  d e c i s i o n  m a d e  i n  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g  i s  r e v e r s e d  o n

t h e  m e r i t s  i n  a  s u b s e q u e n t  c o u r t  p r o c e e d i n g ,  t h e  c o u r t  m a y  a l l o w  t h e

p e r s o n  w h o  w a s  t h e  s u b j e c t  o f  t h a t  d e c i s i o n  t o  r e c o v e r  r e a s o n a b l e  c o s t s

o f  t h e  a p p e a l  a n d  o f  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g ,  i n c l u d i n g  r e a s o n a b l e
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1 a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .

2 ( d )  I n  t h i s  s e c t i o n  " s t a t e  a g e n c y "  m e a n s  a  d e j

3 a g e n c y  o r  o t h e r  i n s t r u m e n t a l i t y  o f  t h e  s t a t e  ,<

4 S e c .  0 9 . 5 0 . 4 2 0 .  A W A R D  O F  C O S T S  A N D  A T T O R N E Y  F E E S  T O  D E F E N D A N T  I N

5 C I V I L  A C T I O N  B R O U G H T  B Y  T H E  S T A T F . ( a )  I f  a n  i n d i v i d u a l  d e f e n d a n t

6 p r e v a i l s  i n  a  c i v i l  a c t i o n  b r o u g h t  b y  t h e  s t a t e  a g a i n s t  t h a t  d e f e n d a n t ,

7 t h e  c o u r t  m a y  a l l o w  t h e  d e f e n d a n t  t o  r e c o v e r  t h e  r e a s o n a b l e  c o s t s  o f

8 d e f e n d i n g  t h e  a c t i o r ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e

9 s t a t e .

10 ( b )  I f  a n  i n d i v i d u a l  d e f e n d a n t  d o e s  n o t  p r e v a i l  i n  a  c i v i l  a c t i o n

11 b r o u g h t  b y  t h e  s t a t e  a g a i n s t  t h a t  d e f e n d a n t ,  b u t  d o e s  p r e v a i l  o n  t h e

12 m e r i t s  o f  a n  a p p e a l  o f  t h e  j u d g m e n t  e n t e r e d  i n  t h a t  a c t i o n ,  t h e  c o u r t

t h a t  c o n s i d e r s  t h e  a p p e a l  m a y  a l l o w  t h e  a p p e l l a n t  t o  r e c o v e r  t h e  r e a s o n ­

a b l e  c o s t s  o f  d e f e n d i n g  t h e  a c t i o n  a n d  o f  a p p e a l i n g  t h e  d e c i s i o n  o f  t h e

l o w e r  c o u r t ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .

( c )  T h o . s  s e c t i i n  d o e s  n o t  a p p l y  t o  a  d e f e n d a n t  r e p r e s e n t e d  b y  

17 c o u n s e l  a t  p u b l i c  e x p e n s e .

*  S e c .  3.  T h i s  A c t  a p p l i e s  o n l y  t o  a c t i o n s  i n  w h i c h  a  j u d g m e n t  o f  a c q u i t ­

t a l  i s  e n t e r e d ,  o r  t o  a d m i n i s t r a t i v e  p r o c e e d i n g s  o r  c i v i l  a c t i o n s  t h a t  a r e  

t e r m i n a t e d  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  c f  t h i s  A c t .

*  S e c .  4 .  S e c t i o n  2 c f  t h i s  A c t  h a s  t h e  e f f e c t  o f  c h a n g i n g  R u l e s  7 9  a n d

82, R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  s e c s .  1 a n d  2 o f  t h i s  A c t  h a v e  t h e  e f f e c t

23 o f  c h a n g i n g  R u l e  5 0 8 ,  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  p r o v i d e  f o r  t h e  a w a r d

24 o f  c o s t s  a n d  a t t o r n e y  f e e s  t o  d e f e n d a n t s  a n d  a p p e l l a n t s  w h o  p r e v a i l  i n  c i v i l

25 a c t i o n s  b r o u g h t  b y  t h e  s t i t e  a n d  i n  a p p e a l s  o f  c r i m i n a l ,  c i v i l ,  a n d  a d m i n i s -

26 t r a t i v e  a c t i o n s  bi u g h t  b y  t h e  s t a t e .

27 *  S e c .  3. T h i s  A c t  ta* i s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . -

28 0 7 0 ( c ) .

2?
-3- CSSB 8 5 3 (Jud)

LA-L 20A

13

14

15

16

18

19

20 

21 

22



7 SsflSrT7
A  a
n  WAlaska jiiate âegxelature

Senate

Com m ittee on $udicia.iy
Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 19, 1982 

Butrovic- Committee Room, State Capitol Juneau, Alaska 

Legislation Before Committee:

HB 206 - "An A ct relating to the termination of rental agreements 

of m obi le  home park dwellers and tenants."

SB 863 - "Ar A ct providing for the award of costs and attorney fees 

ir.:urred by defendants acquitted of offenses and by 

individuals who prevail in certain state administrative 

pr:ceedings; changing Rules 79 and 82, Rules of Civil 

Procedure; and providing for an effective date."

HB 194 - "Ar A ct relating to prisoner employment and correctional 

industries; and providing for an effective date."

SJR 61 - Prcposing amendmerts to the Constitution of the State of 

Alaska relating to appropriations and the retention, 

investment and expen di tu re  of certain state revenues; and 

surerseding the amendments proposed by Legislative 

Resolve No. 1, First Special Session of the Twelfth 

Legislature (FSS FCCS SJR 4).

The meeting ov the Senate Judiciary Committee was celled to order by 

Chairman Rodey at 1:35 P.M. Committee members present were: Senators 

Rodey, Parr, end :ay. Senators Anderson and Bennett were absent.

003 - Call to crcsy\

008 - Chairmar Rc:?y brought HB 206 before the committee.

027 - Rep. Mitch :oocd, primr sponsor of HB 206, testified, addressing 

tfie need of t r e i l m  c-ark owrers to be able to evict trailer space 

renters that c m ' :  abide by court rules.

0_6J5 - Senator Ray as Rod for : he bill in subcommittee, and promised to 

report back w i t h  m e  b 11 in several days.

084 - Ben Mars'1", ,-e p resei.tir: himself, testified in ~avor of the bill 

and gave the legislative history of legislation dealing with  evicting 

trailer space renters.



#
. r » V  ••

268 - Ira Walker, representing himself, testified in favor of HB 206, 

stating that it is difficult to keep a cleanly court under current law. 

If there is junk present, AHFC will not finance trailers in junk courts.

334 - Paul Fry, representing himself, testified in favor of the bill 

also. He expressed his concern of having the w o r d  "reasonable" in the 

present language.

363 - Kathy Cruichshank, representing herself, testified in favor of the 

bill, stating that unsanitary conditions urder current law are not 

controllable by park owners which brings the val ue  of the parks down.

405 - Anita Thompson, representing herself, expressed the problems she 

was having collecting her rent. She was ir fa vo r of HB 206.

445 - Chairman Rodey directed that the bill be put in a subcommittee of 

one with Senator Ray.

454 - Chairman Rodey next brought HB 194 before the committee.

460 - Mr. Bruce explains the changes in c o m i t t e e  substitute.

520 - Senator Parr moved the committee substitute to be adopted. There 

was no objection.

526 - Senator Anderson moved to pass CSHB 194 w ith individual 

recommendations. There was no objection.

535 - Chairman Rodey next brought SJR 61 before the committee.

537 - Lt. Governor, Terry Miller, testif'ec in favor of SJR 61, 

expressing his support for this bill in piece of SJR 4 which was passed 

last year, he stated three areas which should be addressed by the 

coinmi ttee:

1.) Phasing in amendment.

2.) Issue of 1 iquidity.

3.1 Catastrophic drop ir. revenues.

620 - Senator Ray questions need for S e c t i " - 26. He felt it cluttered 

up the Constitution.

635 - Lt. Gov. M ’ller stated that maybe it should be a transitional 

clause.

856 • Senator Dankworth, prime sponsor of tne bill, testified in favor 

cyF~t!ie resolution, stating that it is far superior to SJR 4. He had nc 

feeling on the Governor's amendment, and le*': it up tc the committee.

268 - Rep. Hugh Malone testified, agreeing ..ith Senator Da-kworth that 

SJR 4 is a bad idea. He addressed the questions of having "money" or 

"the balance" on Line 4, Page 2. He also asked what role the 

Legislature would play in determining the -.-rket rate.



286 - Rep. Malo ne  stated that the Legislature should develop projections 

on liquidity of fund, re: 20% of fund ma y be appropriated.

534 - Ron Lear, Budget ard Audit, answered questions from  the committee 
members.

575 - Senator Ray asked vhat "capital projects" are, stating that this 

1anguage is fairly restrictive. Suggested possibly using "capital 
improvements".

596 - SJR 61 returned to ~i 1 e until Wednesday's meeting.

713 - Chairman Rodey brought SB 863 before the committee.

715 - Senator Ray moved S3 8 63  be passed w it h  individual recom­

mendations. There was nc objection.

719 - The meeting was adjourned at 2:55 P.M.
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MINUTES OF T H E  SENATE -JUDICIARY CO MM I TT EE

OF

AP RI L 14, 1982

Butrovich Committee Room, State Capitol J u n e a u ,  Alaska

Legislation Before Committee:

SB 863 - "An Act p roviding for the award of c o s t s  .and attorney fees 

incurred by defendants acquitted of o ff enses and by 

individuals w h o  prevail in certain s t a t e  administrative 

proceedings; changing Rules 79 _and 8 2 ,  Rules of Civil 

Procedure; and providing for an effe cti ve  date."

HB 194 - "An Act relating to prisoner e mp loyment and correctional

industries; and providing for an e f f e c t i v e  date."

SB 861 - "An Act relating to rights uf persons who report

violations of law; and providing for an effective date."

SB 175 - "An Act relating to standards of c o nduc t for public

officials and employees; e sta bl is h in g  a State Ethics 

Commission; and providing for an e f f e c t i v e  date."

SJR 68 - Proposing an a mendment to the C on st it ut io n of the State of 

Alaska providing that a legislator w h o  is convicted of a 

felony forfeits legislative office.

The meeting of the Senate J ud i ci ar y Committee was c a l l e d  to order by 

Chairman Rodey at 1:05 P.M. Committee members present were: Senators 

Rodey, Ray, and Parr. Se nators Bennett and An de rso n we re  absent.

00!? - Call to order.

009 - Chairman Rodey brought HB 194 before the committee.

042 - Mr. Stark, Department of Law, testified in f a v o r  of HB 194.

167 - Senator Anderson entered the meeting.

385 - Senator Parr moved to add "or labor force" or age 1, Lire 28.

There was no objection.

441 - Senator Ray moved that on Page 5, Line 8, "on a basis that is 

competitive with other sources" be acred after the w o r d  "service".



here was no objection. He also objected to the c omm ission having all 

“dis cr et io n in pay plans. He wanted some limit on the amount.

  - Chairman Rodey directed the staff to prepare language to , set

enat or  Rays concerns. This language reads: 0i« page 6, Line 4, A wage

stablished under the pay plan may not exceed 50 percent of the minimum 

rw ag e established under AS 23.10.065.
H. *<*»- V -

r°̂ 460 - HB 194 was returned to file for the language to be drafted.

"fel465 - Chairman Rodey brought SB 861 before the committee.

7 8  - Jack Chenoweth, Ombudsman, testified stating that this bill should 

be included in Title 29.

3 ^ 6 9 5  - Senator Fischer testified in favor of his bill.

765 - SB 861 returned to file. i
780 - Chairman Rodey adjourned due to the joint session.

,'Srr - ■
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Senaie

Com m ittee on j u d i c i a r y

MINUTES OF THE SENATE JUDICIARY COMMITTEE

>* ' *

Official Buainecs

Pouch V
State Capitol

Juneau, Alaska 99811

OF

APRIL 12, 1982

B utrovich Committee Room, State Capitol Juneau. Alaska 

Legislation Before Committee:

SB 473 - "An Act relating to municipal powers; and' providing for an 

effective date."

SB 863 - "An Act providing for the award.of costs and attorney fees 

incurred by defendants acquitted of offenses and by 

individuals who prevail in certain state administrative 

proceedings; changing Rules 79 and 82, Rules of Civil 

Procedure; and providing for an effective date."

HB 194 - "An Act relating to prisoner employment anc correctional 

industries; and providing for an effective date."

The meeting of the Senate Judiciary Committee was called co order ty 

Chairman Rodey at 1:05 P.M. Committee members oresent we-e: Senators 

Rodey, Ray, and Anderson. Senators Bennett and Parr were absent.

002 - Call to order.

005 - Chairman Rodey brought SB 473 before the committee.

030 - Bill Cummings, Assistant Attorney General, testifie: against 

amendment number one by Senator Zeigler, stating it woulc cause 

hardships to person's whose property was claimed.

341 - Mr. Sharp, representing the city and municipality c* Juneau, a*so 

testifier against Senator Zeigler's amendments.

490 - Chairman Rodey laid SB 473 on the table.

550 - Chairman Rodey brought HB 194 before the committee.

564 - Mr. Campbell, and Mr. Roman, of the Division cf C c - e c t i o n s ,  

testified in favor of HB 194.

630 - Senator Ray objected to the larcuage on Page 2, L i ra 24.



SIDE TWO

012 - Chairman Rodey b rought SB 863 before the committee.

022 - After b r i e f  discussion, Chairman Rodey returned SB 863 to the file 

until Wednesday's meeting.

Adjourned at 2:00 P.M. for Senate Session.

!7B
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Official Business

jitate ^B^slatar
Senate

C om m itiee on j u d i c i a r y

MINUTES OF THE SENATE JUDICIARY COMMITTEE

Pouch V
State Capitol

Juneau, Alaska 99811

OF

APRIL 7, 1982

Butrovich Committee Room, State Capitol Juneau, Alaska 

Legislation Before Committee:

SB 686 - "An Act relating to the return of property received or 

seized by law enforcement agencies or acquired as 

evidence in a criminal proceeding."

SB 863 - "An Act providing for the award of costs and attorney fees 

incurred by defendants acquitted of offenses and by 

individuals who prevail in certain state administrative 

proceedings; changing Rules 79 and 82, Rules of Civil 

Procedure; and providing for an effective date."

HB 194 - "An Act relating to prisoner employment and correctional 

industries; and providing for an effective dace."

The meeting of the Spnate Judiciary Committee was called to order by 

Chairman Rodey at 1:35 P.M. Committee members present were: Senators 

Rodey, Ray, Parr, and Anderson. Senator Bennett was absent.

002 - Cali to order.

005 - Chairman Rodey brought SB 686 before the committee.

179 - Senator Ray moved that on Page 2, Line h. delete [six months] arid 

insert 60 d a y s . There was no objection.

202 - Senator Parr moved to pass SB 686 with individual recommendations. 

There was no objection.

228 - Chairman Rodey brought SB 863 before the committee.

245 - Ron Lorenson, Department of Law, testified t h a 4, the committee 

substitute was su perior to the original bill and that the fiscal impact 

would be considerably smaller.

771 - Gary Jenkins, National Federation of Independent Business' 

testified in favor of this bill, but asked the committee to adopt 

language which would allow individuals that file against the :tate in 

tax cases be covered for attorney fees.



820 - Chairman Rodey directed Mr. Bruce to work with Mr. As pe r to 

prepare language to include all state agencies within the bill, 

including the University of Alaska. Staff was directed to delete 

[offense or] on Line 24, Page 1, and to draft language to meet Mr. 

Jenkir.s concerns.

845 - SB 863 returned to file.

SIDE TWO

284 - Chairman Rodey brought HB 194 before the committee.

295 - Mr. Stark, 'Department of Law, testified in favor of HB 194.

635 - Mr. Charles Campbell and Mr. Roman, Department of HESS, Division 

of Corrections, testified in favor of this bill.

684 - HB 194 returned to file.

756 - Adjourned 3:05 P.M.
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FISCAL NOTE

I . R E Q UEST , .
R i l l / R e s o l u t i o n  No. C S S B  ^ 3  ( J u d i c i a r y ) _____________________________________
V i t l e " A n  A c t  p r o v T c i i n g  t o r  t h e  a w a r d  or c o s t s  a n a  a t t o r n e y  l e e s .

R e q u e s t e d  b y    D a t e ___________________

in civil actions b r o u g h t  be the state...and providing f or an e f f e c t i v e  date."
II. FISCAL DETAIL

Aop-.cy A f f e c t e d  Department of L a w _____________ ________________________ ___________
P r o gram Category A f f e c t e d  General G o v e r n m e n t ^ A d m i n i s t r a t i o n  or J u s t i c e  

BRU, Program, Or S u b p r o g r a m ^ !  Affected Legal Services/Proisecution 
(Notes If mir e  than one budget component is affected, s e p a r a t e  l i n e - i t e m  

amounts and funding for each component in the a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 F Y  87

100 PERSONAL SERVICES • •

200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT

LAND & STRUCTURES600
700 GRANTS,CLAIMS,ETC. 1 , 0 0 ( 0 1,0 80.0 I , i b b .4 1,259.7 1,347.9

TOTAL 1,000.0 .,080.0 1,166.4 1,259.7 1,347.9

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

1,000.0 1,080.0 1,166.4 1,269.7 1/347.9

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, S e c t i o n  III)

1. D e f e n d a n t s  A c q u i t t e d  of O f f e n s e s :

As Deputy Attorney General Ron Lorensen statea, in t e s t i m o n y  
before the Senate Judiciary Committee, the c o m m i t t e e ' s  s u b stitute 
for SB 863 has satisfied many of the department's c o n c e r n s  
regarding the original version of the bill. There is, however, a 
remaining conflict between public policy c o n s i d e r a t i o n s  w h i c h  the 
department believes should be carefully weighed bef o r e  the bill 
is passed from the committee.

Section 1. of this bill, while adopting the r e a s o n a b l e  cost 
standard and allowing awards at the discretion of the court, now 
provides that if a defendant is acquitted of a cha r g e  in the same 
action in which he is convicted of another charge, the co u r t  may

R n'u L
TV T̂ a T e  R evi s e d April 19 , 1982 p r e p a r e d  b y  c^ a r d 1* D i r e c t o r ,  , dmin.

A GENCY Department of Law

Original: Legislative Finance PHONE 465-3672_________________
cc: B u dget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



a w a r d  t h e  d e f e n d a n t  r e a s o n a b l e  c o s t s  a t t r i b u t a b l e  t o  d e f e n d i n g  

t h e  c h a r g e  o f  w h i c h  t h e  d e f e n d a n t  w a s  a c q u i t t e d ,  u n l e s s  t h e  

c h a r g e  o f  w h i c h  t h e  d e f e n d a n t  i s  c o n v i c t e d  i s  a  l e s s e r  i n c l u d e d  

o f f e n s e  o f  t h e  c h a r g e  o f  w h i c h  t h e  d e f e n d a n t  i s  a c q u i t t e d .  T h e  

o r i g i n a l  v e r s i o n  o f  t h e  b i l l  p r o v i d e d  t h a t  w h e n  a  d e f e n d a n t  i s  

c h a r g e d  i n  t h e  s a m e  a c t i o n  w i t h  m o r e  t h a n  o n e  o f f e n s e ,  h e  m a y  n o t  

r e c e i v e  a n  a w a r d  i f  a j u d g m e n t  o f  g u i l t y  i s  e n t e r e d  a g a i n s t  h i m  

o n  a n y  o f f e n s e  o r  l e s s e r  i n c l u d e d  o f f e n s e  i n  t h a t  a c t i o n .

T h e  d e p a r t m e n t  b e l i e v e s  t h a t  i t s  p r o s e c u t o r s  n e e d  t h e  

t a c t i c a l  f l e x i b i l i t y  t o  u s e  m u l t i p l e  c h a r g e s  b e c a u s e ,  i n  

d i f f i c u l t  c a s e s ,  t h e  t h e o r y  w h i c h  i s  e v e n t u a l l y  u p h e l d  i n  

o b t a i n i n g  a  g u i l t y  v e r d i c t  o f t e n  d e p e n d s  u p o n  t h e  a c t u a l  

d e v e l o p m e n t  o f  e v i d e n c e  t h r o u g h o u t  a  t r i a l .  T o  t h e  e x t e n t  t h a t  a 

p r o s e c u t o r ' s  c h a r g i n g  d e t e r m i n a t i o n s  m a y  b e  u n d u l y  c o n s t r a i n e d  b  

t h i s  n e w  p r o v i s i o n ,  i t  m a y  b e  i m p o s s i b l e  t o  b r i n g  a n y  c h a r g e s ,  

p a r t i c u l a r l y  i n  c a s e s  i n v o l v i n g  c o m p l e x  l e g a l  t h e o r y .  T h e  

d e p a r t m e n t  t h e r e f o r e  u r g e s  t h a t  a  d e f e n d a n t  n o t  r e c e i v e  a n  a w a r d  

o f  c o s t s  a n d  f e e s  i n  a n y  a c t i o n  i n  w h i c h  t h e  d e f e n d a n t  i s  c h a r g e d  

w i t h  m o r e  t h a n  o n e  o f f e n s e  i f  a j u d g m e n t  o f  g u i l t y  i s  e n t e r e d  

a g a i n s t  h i m  o n  a n y  o f f e n s e  o r  l e s s e r  i n c l u d e d  o f f e n s e  i n  t h a t  

a c t i o n .  A s  s t a t e d  i n  o u r  o r i g i n a l  f i s c a l  n o t e  o f  M a r c h  2 9 ,  t h e  

d e p a r t m e n t  f e e l s  s t r o n g l y  t h a t  t h e  s t a t e  n o t  p a y  t h e  a t t o r n e y ' s  

f e e s  o f  p e r s o n s  w h o  c o u l d  b e  f o u n d  t o  h a v e  c o m m i t t e d  a  c r i m e  

u n d e r  t h e  c i v i l  s t a n d a r d  o f  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  b u t  

w e r e  n e v e r t h e l e s s  f o u n d  n o t  g u i l t y  u n d e r  t h e  s t r i c t  r e a s o n a b l e  

d o u b t  t e s t ,  b e i - u u s t i  a v e r d i c t  o f  a c q u i t t a l  c a n  s e l d o m  b e  e q u a t e d  

w i t h  a d e t e r m i n a t i o n  o f  i n n o c e n c e .

T h e  c o s t  f o r  t h e  c u r r e n t  v e r s i o n  o f  t h i s  s e c t i o n ,  w h i c h  c a n  

o n l y  b e  e s t i m a t e d  d u e  t o  t h e  a b s e n c e  o f  a n y  h i s t o r i c  d a t a ,  w i l l  

p r o b a b l y  b e  r e d u c e d  f r o m  o u r  o r i g x  i a l  e s t i m a t e  t o  a  n e w  l e v e l  o f  

a p p r o x i m a t e l y  $ 7 5 0 , 0 0 0 .  T h i s  n e w  a m o u n t  c o u l d  b e  r e d u c e d  

s o m e w h a t  f u r t h e r  i f  t h e  p r o v i s i o n  a l l o w i n g  c o s t s  f o r  a c q u i t t a l s  

i n  a c t i o n s  w i t h  m u l t i p l e  c h a r g e s  i s  c h a n g e d  a s  t h e  d e p a r t m e n t  h a s  

r e c o m m e n d e d .

2. I n d i v i d u a l s  w h o  P r e v a i l  i n  S t a t e  A d m i n i s t r a t i v e  P r o c e e d i n g s :

T h e  s u b s t i t u t e  v e r s i o n  o f  t h e  b i l l  h a s  a d o p t e d  t h e  c h a n g e s  

t h e  d e p a r t m e n t  r e c o m m e n d e d  a n d  t h e  c o s t  e s t i m a t e  s h o u l d  n o w  b e  

r e d u c e d  f r o m  $ 7 0 0 , 0 0 0  t o  $ 2 5 0 , 0 0 0 .

3 .  A w a r d  o f  c o r t s  a n d  A t t o r n e y ' s  F e e s  t o  D e f e n d a n t s  i n  C i v i l 

A c t i o n s  B r o u g h t  b y  t h e  S t a t e :

T h e  c h a n g e s  i n c o r p o r a t e d  b y  t h e  J u d i c i a r y  C o m m i t t e e  i n  t h i s  

s e c t i o n  o f  t h e  b i l l  p r e s e r v e s  t h e  c u r r e n t  s y s t e m  w h e r e b y  t h e  

s t a t e  p a y s  a n d  c o l l e c t s  c o s t s  a n d  f e e s ,  a n d  t h e r e f o r e ,  t h e  

a m o u n t s  r e p r e s e n t i n g  a d d i t i o n a l  c o s t s  a n d  f e e s ,  $ 1 5 0 , 0 0 0 ,  a n d  

l o s t  r e v e n u e s ,  $ 3 0 0 , 0 0 0  w i l l  n o  l o n g e r  b e  n e e d e d .  A d d i t i o n a l  

a m o u n t s  r e q u i r e d  b y  t h i s  s e c t i o n  =  0 .



100 P E R S O N A L  SERVICES
200 T R A V E L
300 C O N T R A C T U A L
4 00 COMMOD I T I E S
500 E Q U I P M E N T
600 L A N D  &  S T R U CTURES
700 G R A N T S , C L A I M S , E T C

T O T A L

F U N D I N G  (Thousands of Dollars)

G E N E R A L  FUND
F E D E R A L  *• JNPS
O T H E R  (Specify Source)

O 0 2 . 5 2,486.7 2,685.6 2,900.4 3,132.4

1

P OS I T I O N S

FULL TIME
PAR T  TIME
T E M P O R A R Y

•

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

Snactment of this bill will cause a significant fiscal impact 
on the state and it will also <_ause substantial and serious 
changes to long established public policy.

Tne bill provides for the award of actual costs and attorney's 
fees incurred by defendants acquitted of offenses, by 
individuals who prevail in certain administrative proceedings, 
and by individuals who prevail in civil actions brought by the 
stats. Since each of these classes of litigation is addressed
s e p a r a t e l y  in the bill, and since each class of litigation [
involves different, public policy considerations, they are 
discussed separately below.

/ 2 < U c J ?  ̂  • / L v  IaAo I
IV. D A T E  March 29. 1982 PREPARED b y  Richard I. P e q u e s V  Director, Admin. Svcs

a g e n c y  D ep artment of L aw__________________________
Original: Legisl a t i v e  Finance PHONE 465-367?_______________
cc: B u d g e t  and M a n a g e m e n t

Prime S p o nsor (First Legislator Nfmed)

33-001 (Rev. 12/81)
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• , . ' 1 .  .. D e f e n d a n t s  A c q u i t t e d  o f  O f f e n s e s :

I-*.-* • .* .. , *U: u'.
I. • r ' ' ■■■- .....
1 .vr;A  f i n d i n g  o f  n o t  g u i l t y  i n  a  c r i m i n a l  t r i a l  d o e s  n o t

’ ' V1,v.
. n e c e s s a r i l y  m e a n  t h a t  t h e  d e f e n d a n t  d i d  n o t  c o m m i t  t h e  c r i m e  

D u t ,  r a t h e r ,  ‘t h a t  t h e  j u r y  h a d  a r e a s o n a b l e  d o u b t  a s  t o  t h e  

d e f e n d a n t ' s  g u i l t . , '  I f  t h e  b i l l  i s  e n a c t e d ,  t h e  s t a t e  w o u l d  b e  

p a y i n g  t h e  a t t o r n e y ' s  f e e s  o f  p e r s o n s  w h o  c o u l d  b e  f o u n d  t o  

h a v e  c o m m i t t e d  a  c r i m e  u n d e r  t h e  c i v i l  s t a n d a r d  o f  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  b u t  w e r e  n e v e r t h e l e s s  f o u n d  n o t  

g u i l t y  u n d e r  t h e  s t r i c t  r e a s o n a b l e  d o u b t  t e s t .  I t  i s  s e l d o m  

t h a t  a n  a c q u i t t a l  c a n  b e  e q u a t e d  w i t h  a  d e t e r m i n a t i o n  o f  

i n n o c e n c e .  A  n o t  g u i l t y  v e r d i c t  u s u a l l y  m e a n s  t h a t  t h e  s t a t e  

h a s  f a i l e d  t o  p r o v e  b e y o n d  a  r e a s o n a b l e  d o u b t  t h e  g u i l t  o f  t h e  

d e f e n d a n t .

I n  m a n y  c a s e s  w h e r e  t h e  d e f e n d a n t  i s  f o u n d  n o t  g u i l t y ,  c r i t i c a l  

e v i d e n c e  a g a i n s t  t h e  d e f e n d a n t  h a s  b e e n  s u p p r e s s e d  b e c a u s e  o f  

t n e  a p p l i c a t i o n  o f  t h e  e x c l u s i o n a r y  r u l e .  T h i s  l e g i s l a t i o n  

c o u l d  v e r y  w e l l  h a v e  t h e  u n i n t e n d e d  e f f e c t  o f  r e w a r d i n g  

c r i m i n a l s  f o r  t e c h n i c a l l y  i n a d m i s s i b l e  e v i d e n c e  o r  t h e  

r e l u c t a n c e  o f  k e y  w i t n e s s e s  t o  c o m e  f o r w a r d .  B y  a w a r d i n g  c o s t s  

a n d  a t t o r n e y  f e e s  t o  a c q u i t t e d  d e f e n d a n t s ,  t h e  b i l l  w i l l  

u s u a l l y  b e  m a k i n g  p a y m e n t  t o  i n d i v i d u a l s  w h o  h a v e  i n  f a c t  

c o m m i t t e d  a  c r i m e  f o r  w h i c h  t h e y  s h o u l d  h a v e  b e e n  p r o s e c u t e d .

T n e  s t a t e ' s  p r o s e c u t o r s  h a v e  l e g a l  a n d  e t h i c a l  o b l i g a t i o n s  n o t  

o n l y  t o  p r o s e c u t e  v i o l a t i o n s  o f  t h e  l a w  b u t  a l s o  t o  p r o t e c t  t h e  

f a c t u a l l y  o r  l e g a l l y  i n n o c e n t .  T h e  s t a t e ' s  s t a n d a r d s  g o v e r n i n g  

c a s e  s c r e e n i n g  p r o v i d e ,  i n  p a r t ,  t h a t :  " C h a r g e s  s h a l l  b e  

i n i t i a t e d  o n l y  i f  a t  t h e  t i m e  o f  f i l i n g ,  a  c a s e  p r e s e n t e d  f o r  

p r o s e c u t i o n  c o n c a i n s ,  o n  i t s  f a c e ,  s u f f i c i e n t  l e g a l l y  

a d m i s s a b l e  e v i d e n c e  t o  w a r r a n t  a t r i e r  o f  f a c t  t o  c o n c l u d e  t h a t  

t n e  d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e  c h a r g e d  b e y o n d  a  r e a s o n a b l e  

d o u b t . "

\
T n e  f a c t  ' t h a t  a t t o r n e y ' s  f e e s  w i l l  b e  a w a r d e d  i n  c a s e s  w h e r e  a 

n o t  g u i l t y  v e r d i c t  i s  r e t u r n e d  m a y  c a u s e  a  p r o s e c u t o r  t o  b e  

e v e n  m o r e  s e l e c t i v e  t n a n  t h e  s t a t e ' s  a l r e a d y  s t r i c t  g u i d e l i n e s  

i n  d e c i d i n g  w h a t  c a s e s  t o  a c c e p t  f o r  p r o s e c u t i o n .  T h e  p u b l i c ,  

o n  t n e  o t ^ e r  h a n d ,  o f t e n  c o m p l a i n s  t h a t  t h e  p r o s e c u t o r  

d i s m i s s e s  t o o  m a n y  c a s e s .  E n a c t m e n t  o f  t h i s  b i l l  w i l l  a l m o s t  

c e r t a i n l y  l e a d  t o ' m o r e  d i s m i s s a l s  w i t h  m o r e  p u b l i c  c o m p l a i n t s .

A l t h o u g h  w e  d o  n o t  b e l i e v e  t h e  b i l l  t o  b e  i n  t h e  p u b l i c  

i n t e r e s t ,  a n y  p r o p o s a l  t o  p a y  c o s t s  a n d  a t t o r n e y ' s  f e e s  i n  

c r i m i n a l  c a s e s  s h o u l d  p r o v i d e  t h a t  s u c h  p a y m e n t  b e  a p p r o p r i a t e d  

t o  a n d  a d m i n i s t e r e d  b y  a  d e p a r t m e n t  o t h e r  t h a n  t h e  D e p a r t m e n t  

o f  L a w ,  s u c n  a s  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  t o  e n s u r e  

t h a t  a p r o s e c u t o r ' s  c n a r g i n g  d e t e r m i n a t i o n s  a r e  n o t  i m p r o p e r l y  

i n f l u e n c e d  b y  t h e  m o n e t a r y  p r o v i s i o n s  o f  t h e  b i l l .



. T h e  b i l l ' s  f i s c a l  i m p a c t  i s  s u b s t a n t i a l .  N o t  g u i l t y  v e r d i c t s  

a r e  r e t u r n e d  i n  a p p r o x i m a t e l y  2 5 %  o f  c r i m i n a l  t r i a l s .  I n  F Y 8 1 ,  

2 0 6  m i s d e m e a n o r  a n d  5 1  f e l o n y  c a s e s  r e s u l t e d  i n  n o t  g u i l t y  

v e r d i c t s .  A t  a n  a p p r o x i m a t e  c o s t  o f  $ 2 , 5 0 0  f o r  a  m i s d e m e a n o r  

t r a i l  a n d  $ 1 2 , 5 0 0  f o r  a  f e l o n y  c a s e ,  t h e  c o s t  o f  a s s u m i n g  t h e  

d e f e n d a n t ' s  a t t o r n e y  f e e s  i n  t h e s e  c a s e s  w o u l d  b e  $ 1 , 1 5 2 , 5 0 0 .

2 .  I n d i v i d u a l s  w h o  p r e v a i l  i n  s t a t e  a d m i n i s t r a t i v e  p r o c e e d i n g s

T h e ^ s t a t e  d o e s  n o t  h a v e  a  m e c h a n i s m  o r  p o l i c y  w h i c h  a l l o w s  f o r  

t n e  a w a r d  o f  a t t o r n e y ' s  f e e s  a n d  c o s t s  t o  i n d i v i d u a l s  w h o  

p r e v a i l  i n  c e r t a i n  a d m i n i s t r a t i v e  p r o c e e d i n g s  b r o u g h t  a g a i n s t  

t n o s e  i n d i v i d u a l s  b /  t h e  s t a t e .  A s  a  m a t t e r  o f  s i m p l e  e q u i t y , *  

t h e  p u b l i c  i n t e r e s t  m i g h t  b e  b e t t e r  s e r v e d  i f  s o m e  l i m i t e d  

a l l o w a n c e  f o r  c o s t s  a n d  a t t o r n e y ' s  f e e s  w a s  p r o v i d e d  i n  t h e s e  

m a t t e r s .  A n y  s u c n  p r o v i s i o n ,  h o w e v e r ,  s h o u l d  t r e a c  a l l  

l i t i g a n t s  e q u a l l y ,  i n s o f a r  a s  t h e  s e t t i n g  o f  c o s t s  i s  c o n c e r n e d

The r e a sonable cost method, used by the court system, provides 
tne fairest means whereby costs and fees can be awarded to a 
prevailing party. This method respects the good faith of each 
of the parties to a dispute, weighs the relative gain and loss 
between tne winner and the loser, and discourages claims for 
unnecessary or extravagant legal expenses. As a practical 
matter, the courts rarely award more than one half of actual 
costs, their purpose being to partially compensate a prevailing 
party for the costs and fees incurred where such compensation 
is -justified and not to penalize a party for litigating a good 
faith claim. Actual costs are usually lot awarded unless there 
is a clear, showing that that action was brought frivolously or 
was otherwise devoid of merit. The bill provides that actual 
costs may be paid to the respondent whenever an administrative 
proceeding is terminated without taking the action sought by 
the state. The result of this latter standard wixl be to 
unjustly enrich, at the state's expense, respondents in 
instances where the proceeding is terminated due to a defect in 
tne hearing process or where the respondent, through his own 
actions, corrects the situation sought in the state's claim, 
making further proceedings unnecessary. The department 
supports payment of "reasonable costs to prevailing 
respondents in those administrative proceedings covered by the 
bill; however, it strongly urges that actual costs be allowed 
only in those cases where a hearing officer or other official 
makes a clear finding that tne state's claim was without merit.

The department carefully screens agency complaints before 
deciding to initiate proceedings or advising some other agency 
to initiate proceedings. Consequently the state prevails in 
approximately 85% of the administrative proceedings that it 
Drings. The costs involved in these actions range from a few 
hundred dollars to several hundred thousand dollars. It is our 
best estimate that this section of the bill, as presently 
written, could cost $700,000 annually. Substitution of 
"reasonable costs" for actual costs would probably reduce this 
amount to about $250,000.



3. Award of costs and attorney's fees to defendant in civil
action brought by the state.

The state is currently subject to paying costs and attorney's 
fees <to prevailing parties in actions it brings, and in actions 
that are brought against it, as provided by Rule 82 of the 
Civil Rules o f  Procedure. Such costs are, of course, limited 
td the Rule 82 fee schedule or, in the absence o f  an easily 
determinable monetary valuation, the "reasonable cost" method. 
The state may also seek costs and fees, under the current rule, 
when it is the prevailing party.

T h e  u s e  o f  t h e  " r e a s o n a b l e  c o s t "  s t a n d a r d  u n d e r  R u l e  8 2  

r e p r e s e n t s  t h e  f a i r e s t  m e t h o d  o f  a p p o r t i o n i n g  l i t i g a t i o n  

e x p e n s e s  w h e r e  t h e  p a r t i e s  i n  a d i s p u t e  h a v e  l i t i g a t e d  o n  a 

g o o d  f a i t h  b a s i s .  R u l e  8 2  r e c o g n i z e s  t h a t  a  p a r t y  d o e s n ' t  

u s u a l l y  p r e v a i l  t o t a l l y ,  i t  r e q u i r e s  a  j u s t i f i c a t i o n  o f  t h e  

e x p e n s e s  b e i n g  c l a i m e d ,  a n d  i t  c o n s i d e r s  t h e  g o o d  f a i t h  n a t u r e  

o f  a n  u n s u c c e s s f u l  p a r t y ' s  c l a i m  o r  d e f e n s e .  U s i n g  t h i s  

s t a n d a r d ,  a  p r e v a i l i n g  p a r t y  i s  t y p i c a l l y  a w a r d e d  a b o u t  o n e  

h a l f  o f  i t s  j u s t i f i e d  a c t u a l  e x p e n s e s .  A b s e n t  a s h o w i n g  o f  

g o o d  f a i t h  o n  t h e  p a r t  o f  t h e  u n s u c c e s s f u l  p a r t y ,  t h e  

p r e v a i l i n g  p a r t y  m a y  b e  a w a r d e d  a l l  o f  i t s  j u s t i f i e d  e x p e n s e s .  

T h e  p u r p o s e  o f  R u l e  8 2  i s  t o  c o m p e n s a t e  a  p r e v a i l i n g  p a r t y  f o r  

t n e  c o s t s  o f  l i t i g a t i o n  w i t h o u t  p l a c i n g  s u c h  a h e a v y  b u r d e n  o n  

C h e  u n s u c c e s s f u l  p a r t y  a s  t o  d i s c o u r a g e  a c c e s s  t o  t h e  c o u r t s .  

T h e  d e p a r t m e n t  d o e s  n o t  b e l i e v e  t h i s  r u l e  s h o u l d  b e  d i s t u r b e d ,  

e s p e c i a l l y i i n  a  m a n n e r  t h a t  t r e a t s  t h e  s t a t e  l e s s  e q u a l  t h a n  

o t h e r  p a r t i e s  t o  c i v i l  l i t i g a t i o r .

I t  i s  o u r  b e l i e f  t h a t  t h i s  s e c t i o n  o f  t h e  b i l l  w i l l  n o t  o n l y

s u b j e c t  t h e  s t a t e  t o  u n j u s t l y  i n f l a t e d  c l a i m s  f o r  c o s t s  a n d  

f e e s ,  b u t  t h a t  i t  w i l l  h a v e  t h e  e f f e c t  o f  e s t a b l i s h i n g  a

s p e c i a l s  d i s a d v a n t a g e d  c l a s s  o f  l i t i g a n t ,  o f  w n i c h  t h e  s t a t e

w i l l  b e ' t h e  o n l y  m e m b e r .  T h e  b i l l  w i l l  m o r e  t h a n  l i k e l y  b e

r e a d  a s  a s i g n a l  t h a t  t h e  s t a t e  n o w  l i v e s  o n  a o n e w a y  s t r e e t

w h e r e  i t  m u s t  p a y ,  b u t  n e e d  n o t  b e  p a i d .  E x c e p t i n g  p u b l i c

i n t e r e s t  s u i t s ,  t h e  s t a t e  o f t e n  s e e k s  c o s t s  a n d  f e e s  w h e r e  i t

i s  a d e f e n d a n t  a n d  p r e v a i l s .  T h e  b i l l ,  h o w e v e r ,  a p p e a r s  t o  

r e m o v e  t n e  s t a t s  a s  a n  e q u a l  p a r t y  i n  R u l e  8 2  m a t t e r s ,  m a k i n g  

i t  d o u b t f u l  t h e  s t a t e ,  a s  t h e  p r e / a i l i n g  p a r t y ,  w o u l d  b e  

a l l o w e d  t o  c o l l e c t  c o s t s  a n d  f e e s  w h e t h e r  a s  p l a i n t i f f  o r  

d e f e n d a n t .  T h e  u p s h o t  m a y  b e  t h e  i n a d v e r t e n t  s e t t i n g  u p  o f  t b e  

s t a t e  a s  a  " d e e p  p o c k e t "  f o r  l i t i g a t o r s  a n d  l i t i g a n t s  w h o  a r e  

n o t  o t h e r w i s e  g a i n f u l l y  e m p l o y e d .  C e r t a i n l y ,  t h e  n u m b e r  o f  

s u i t s  t h e  s t a t e  d e f e n d s  w i l l  i n c r e a s e  w i t h o u t  a c c e s s  t o  R u l e  8 2  

a n d  t h e  p r o t e c t i o n  i t  a f f o r d s  a g a i n s t  f r i v o l o u s  a c t i o n s .



T h e  d e p a r t m e n t  c o l l e c t s  m o r e  t h a n  $ 3 0 0 , 0 0 0  e a c h  y e a r ,  i n  c o s t s ,  

f e e s  a n d  j u d g m e n t  s e t t l e m e n t s ,  a s  a  r e s u l t  o f  c i v i l  a c t i o n s  i n  

w h i c h  i t  p r e v a i l s .  M u c h ,  i f  n o t  a l l  o f  t h i s  a m o u n t ,  w i l l  b e  

l o s t , i f  t h e  s t a t e  i s  n o  l o n g e r  g i v e n  f u l l  a c c e s s  t o  R u l e  8 2  

p r o c e e d i n g s .  C o s t s ,  f e e s  a n d  j u d g m e n t  s e t t l e m e n t s  p a i d  b y  t h e  

s t a t e  v a r y  g r e a t l y  b e t w e e n  f i s c a l  y e a r s .  H o w e v e r ,  t h e y  h a v e  

a v e r a g e d  $ 1 5 0 , 0 0 0  o v e r  t h e  p a s t  s e v e r a l  y e a r ' s .

S u b s t i t u t i o n  o f  a c t u a l  c o s t s  f o r  " r e a s o n a b l e  c o s t s "  w o u l d  

l i k e l y  d o u b l e  t h e  a m o u n t  t h e  s t a t e  h a s  b e e n  p a y i n g ,  o r  a n  

a p p r o x i m a t e  a n n u a l  i n c r e a s e  o f  $ 1 5 0 , 0 0 0 .  T h e  a m o u n t  w h i c h  i t  ■ 

w i l l  c o s t  t o  d e f e n d  a g a i n s t  f r i v o l o u s  a c t i o n s ,  i f  R u l e  8 2  

p r o t e c t i o n  i s  n o t  a v a i l a b l e  t o  t h e  s t a t e ,  i s  s p e c u l a t i v e .  I n  

t e r m s  o f  w a s t e d  a t t o r n e y  t i m e ,  t h i s  c o s t  c o u l d  b e  c o n s i d e r a b l e  

w i t h i n  j u s t  a  f e w  y e a r s ,  p r o b a b l y  e q u a l i n g  t h e  t i m e  o f  o n e  o r  

m o r e  a t t o r n e y s .

S u m m a r y  o f  C o s t s ;

C r i m i n a l  A c t i o n s  

A d m i n i s t r a t i v e  P r o c e e d i n g s  

C i v i l  A c t i o n s

$  1 , 1 5 2 , 5 0 0

7 0 0 . 0 0 0

1 5 0 . 0 0 0

3 0 0 . 0 0 0 ( L o s t  R e v e n u e s )

T O T A L $  2 , 3 0 2 , 5 0 0

C o s t s  b e y o n d  F Y 8 3  h a v e  b e e n  s h o w n  u s i n g  a n  87o i n f l a t i o n  f a c t o r .



THE LEGISLATURE OF THE STATE OF A L ASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST 
B i l l/Resolution No. SB-863
Title An Act For The Award PC C o s t s  And A r r o r n p v  Ron s Tivnvro. 

Req u e s t e d  b y ______________________________________________________ D 2te___

II. FISCAL DETAIL 
A g e n c y  Affected Department of Public Safety

P r o gram Category Affe c t e d  Life and Property Pro tec* t ion  t____
BRU, Program, Or Subprogram(s) Affected Driyer/VT^IcTe ^tvyic-o:;
(Note: If more than one budget component is affected, separate lir.e-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY So FY 87

100 P ERSONAL SERVICES 75.0 81.0 87.4

200 TRAVEL 6.3 6.8 7 . 3
300 CONTRACTUAL 2 4.8 26.3 28.9

400 COMMODITIES 1.3 1 .4 1 . 5
500 EQUIPMENT

LAND & STRUCTURES

, i u ; u ~

600
700 GRANTS,CLAIMS,ETC. - --0-— 69.0 75.9 83.5 91.9 101. J

TOTAL
-0- 69.0 75.9 200.9 207.9 226.2

FUNDIK I (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

-0- 69.0 75.9 200/; 207 .9 2 2 6 /’

. .
POSITIONS

FULL TIME 
PART TIME 
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, S e c tion III)

L a s t  y e a r  t h e  D i v i s i o n  of M o t o r  Vehicles held approximately 200 driver's 
l i c e n s e  s u s p e n s i o n - r evocation hearings, 360 financial responsibility hearings, 
a n d  1 2 0  m o t o r  v e h i c l e  title, registration or license revocation or 
d e t e r m i n a t i o n  h e a r i n g s .  A b o u t  2 5 %  of a l l  these hearings were found in favor 
o f  t h e  c i t i z e n .  T h i s  is t h e  f i g u r e  used to determine costs, although a few of 
t h o s e  w h o  l o s e  t h e  h e a r i n g  l a t e r  a p p e a l  in district court. Attorney time on 
d r i v e r ' s  l i c e n s e  a n d  F.l h e a r i n g s  is estimated at 4 hours, and 6 hours for 
v e h i c l e  h e a r i n g s .

( C o n t i n u e d  o n  P a g e  2)

IV. DATE March 23. 1982__________PREPARED EY 'jg..
AGENCY PPS-D f vi s i on r>*~ ; • .■ ■ •

Original: Legislative Finance PHONE 269-5551________,|/f if'
cc: nudget and Management !j

rrime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



P a g e  2

T h e  n u m b e r  o f  h e a r i n g s  c o n d u c t e d  e a c h  year i s  increasing and a 10£ annual 
i n c r e a s e  f a c t o r  w a s  u s e d  to  e s t i m a t e  c o s t s  for c l a i m s  to be paid under this 

l e g i s l a t i o n .

C u r r e n t l y ,  v a r i o u s  d e p a r t m e n t  a n d  AG p e r s o n n e l  s e r v e  a s  hearing officers 
o n  a n  a s - r e q u i r e d ,  a s - a v a i l a b l e  b a s i s .  B y  FY35 i t  is expected that the 

a d m i n i s t r a t i v e  h e a r i n g  w o r k l o a d  w i l l  h a v e  i n c r e a s e d  such that it cannot be 

a d e q u a t e l y  h a n d l e d  by  e x i s t i n g  s t a f f ,  e s p e c i a l l y  in  l i g h t  o f  the possibility 

o f  r e i m b u r s e m e n t  o f  a t t o r n e y  f e e s .  A  h e a r i n g  o f f i c e r  ( R a n g e  16) and a Clerk 
I V  ( R a n g e  9) w i l l  b e  r e q u i r e d  t o  a u g m e n t  t h e  p r e s e n t  s t a f f .  FY85 operating 

c o s t s  a r e  b a s e d  o n  F Y 8 2  e s t i m a t e s  using a n  8%  annual inflation factor. 
I n c l u d e d  a r e  t h e  c o s t s  o f  a d d i t i o n a l  o f f i c e  a n d  h e a r i n g  room space, rental of 
e q u i p m e n t  t o  a c c e s s  A J I S ,  a n d  t h e  acquisition o f  normal office supplies and 
e q u i p m e n t  a s  w e l l  a s  r e c o r d i n g / t r a n s c r i p t i o n  e q u i p m e n t .

Formulas are as follows:

(200 DL and 360 FR Hearings) X 25% X 4 hours = 560 hours attorney time 

120 vehicle hearings X 25% X 6 hours = 180 iiours attorney time 

FY 82 Total = 740 hours attorney time 

Average hourly attorney fees = $85 

FY 83 Formula:

740 X 1.1 (10% increase) X $85 = $69,190 

We dropped the $190 to make a round figure of $69.0 

FY 84 Formula:

$69.0 X 1.1 = $75.9



March 31, 1982

IftKI’AIITMENT OF REVENUE
M IC E  OF THE COMMISSIONER

P O U C H  S
J U N E A U ,  A L A S K A  9 9 8 1 1  
P H O N E :  ( 9 0 7 1 4 6 5 - 2 3 0 0

The Honorable Patrick M. Rodey 

Chairman

Senate Judiciary Committee 

Room 125 - Capitol Building 

Juneau, Alaska

Re: Senate Bill No. 863

Dear Senator Rodey:

Senate Bill No. 863, an Act providing for the award of costs and attorney 

fees incurred by defendants acquitted of offenses and by individuals 

who prevail in certain state administrative proceedings; changing Rules 

79 and 82, Rules of Civil Procedure, was introduced in the Senate on 

March 17, 1982 and was referred to the Senate Judiciary and Finance 

C ommittees.

For the consideration of the Senate Judiciary Committee, I am enclosing 

copies of Fiscal Notes prepared by Mr. Robert R. Keusel, Director, Audit 

Division, Department of Revenue concerning the proposed legislation.

S i ncerely,

R. D. Stevenson 

Special Assistant

Enclosures

cc: The Honorable Don Bennett

The Honorable M. E. Dankworth 

Co-Chairmen

Senate Finance Committee

Joseph K. Donohue 
Deputy Commissioner 
Department of Revenue

Robert R. Kessel, Director 

Audit Division 

Department of Revenue

cn



THE LEGISLATURE OF THE STATE O F  ALASKA

TWELFTH LEGISLATURE

FISCAL NOTE

I. R E Q UEST

Bill/Resolution Number: SB 863

Title: An Act providing for the award of costs and attorney fees. 

Requested by: Finance Committee Date: March 26, 1982

II. FISCAL DETAIL

Agency Affected: Department of Revenue

Program Category Affected: Revenue Collection and Management 

BRU, Program, or Subprogram(s) Affected: Audit Division 

(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

1___________ _ _ _ _ _ ____ __________1 F Y  82_______ ___ i
F Y  83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 1 - I 500 500 500 500 500

200 TRAVEL 1 - 1 - - - - -

300 CONTRACTUAL 1 - I - - - - -

400 COMMODITIES | - 1 - - - - -

500 EQU I P M E N T  1 - - - - - -

600 LAND & STRUCTURES | - 1 - - - - -

700 GRANTS,CLAIMS,ETC | - - - - - -

800 MISCELLANEOUS | - 1 — — — — —

TOTAL | - 1 500 500 500 500 500

FUNDING (Thousands of Dollars)

G E N ERAL FUND | - 1 500 | 500 | 500 | 500 | 500

FEDERAL FUNDS 1 - 1 - 1 

OTHER (Specify S o u r c e ) 1 1 1 1 1 1

1 - 1 - 1 —  | - | — | —

POSITIONS

FULL TIME 1 - 1 —

PART TIME 1 “ 1 | | | 1 -

T EMPORARY 1 - 1 
--- 1------------1-. --------- 1 ---------1 - --------- 1 - ---------1 -

—

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

See attached memo to R. 0. Stevenson dated March 26, 1902.
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IV. DATE: March 26, 1982 PREPARED BY: Robert R. Kessel

AGENCY: Audit Division 

Original: Legislative Finance PHONE: 465-2320

cc: Budget and Management

Prime Sponsor (First Legislator Named)
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F ISCAL NOTE

I. REQUEST

Bill/Resolution Number: SB 863

Title: An Act providing for the award of costs and attorney fees. 

Requested by: Finance Committee Date: March 26, 1982

II. FISCAL DETAIL

Agency Affected: Department of Revenue

P rogram Category Affected: Revenue Collection and Management 

BRU, Program, or Subprogram(s) Affected: Audit Division 

(Note: If more than one budget component is affected, separate lire-item 

amounts and funding for each component in the analysis section.)

THE LEGISLATURE OF THE STATE OF A L ASKA

TWELFTH LEGISLATURE

EXPENDITURES (Thousands of Dollars)

1 FY 82 FY 83 | FY 94 | FY 85 | FY 86 | FY 87

100 PERSONAL SERVICES | - 23.2 | 25.5 ! 27.1 | 29.8 | 32. 7

200 TRAVEL 1 - 5.0 | 5.5 | 6.0 | 6.5 | 7.0

300 CONTRACTUAL 1 - - 1 | | -

400 COMMODITIES | - .3 | | I -

500 EQUI P M E N T  | - - 1 | | | -

600 LAND S, STRUCTURES | - - 1 | | | -

700 GRANTS,CLAIMS,ETC | - - 1 | | | -

800 MISCELLANEOUS | - - 1 —

TOTAL I - 28.5 | 31.0 | 33.1 | 36.3 | 39.0

FUNDING (Thousands of Dollars)

G E N E R A L  FUND 1 - 1 28.5 | 31.0 | 33.1 | 36.3 | 39.0

F E D ERAL FUNDS 1 - 1 - i 

O T H E R  (Specify S o u r c e ) ! 1 1 1 1 1 "

1 - 1 - I -  | - | — | —

POSITIONS

FULL TIME 1 " 1 1 I 1 1 1 I 1 1 1

PART TIME 1 - 1 | | | | -

TEMPORARY 1 ~ 1

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

See attached memo to R. D. Stevenson dated March 26, 1982.

iiA-x. S{
IV. DATE: March 26, 1982 PREPARED BY: Robert R. Kessel

AGENCY: Audit Division 

Original: Legislative Finance PHONE: 465-2320

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



M E M O R A N D U M

T O :  R. D. S t e v e n s o n

S p e c i a l  A s s i s t a n t

F R O M :  R o b e r t  R. K e s s e l

D i r e c t o r ,  A u d i t  D i v i s i o n  ^

D A T E :  M a r c h  2 6, 1 9 8 2

R E :  S B  8 6 3

A n a l y s i s

S e c t i o n  1 o f  S B  8 6 3  r e f e r s  t o  a j u d g e m e n t  o f  a c q u i t t a l  w h e n  a n  

o f f e n s e  h a s  b e e n  c o m m i t t e d  u n d e r  S t a t e  l a w .  A p p a r e n t l y ,  i n  

m a t t e r s  r e l a t i n g  t o  t a x a t i o n ,  t h i s  s e c t i o n  w o u l d  o n l y  i m p a c t  

t h o s e  c a s e s  d e a l i n g  w i t h  c r i m i n a l  p e n a l t i e s  a s  i n c l u d e d  i n  

S e c t i o n  4 3 . 0 5 . 2 9 0  o f  T i t l e  4 3, A l a s k a  S t a t u t e .  T h e r e  h a v e  b e e n  

r e l a t i v e l y  f e w  a c t i o n s  o f  t h i s  n a t u r e  b r o u g h t  b y  t h e  R e v e n u e  

D e p a r t m e n t  a n d  t h e r e f o r e  t h e  f i s c a l  i m p a c t  w o u l d  b e  m i n i m a l .

S e c t i o n  2 o f  S B  8 6 3  w o u l d  h a v e  a d r a m a t i c  f i s c a l  i m p a c t  s i n c e  

t h i s  s e c t i o n  s u b s t a n t i a l l y  a f f e c t s  t h e  R e v e n u e  D e p a r t m e n t  

b e c a u s e  o f  t h e  m a n y  c a s e s  i n v o l v i n g  c i v i l  p e n a l t i e s  a n d  

r e v o k i n g  o f  l i c e n s e s .

S e c t i o n  3 o f  S B  8 6 3  w o u l d  a l s o  h a v e  a s u b s t a n t i a l  f i s c a l  i m p a c t  

f o r  t h e  R e v e n u e  D e p a r t m e n t  a c t i v i t i e s  s i n c e  a d m i n i s t r a t i v e  

a c t i o n s  o f t e n  a d v a n c e  to t h e  c o u r t s  a n d  b e c o m e  c i v i l  a c t i o n  

c a s e s .

C o m m e n t s

S B  8 6 3  l e a v e s  m a n y  u n a n s w e r e d  q u e s t i o n s .  F o r  e x a m p l e ,  t h e  b i l l  

d o e s  n o t  d e f i n e  t h e  t e r m  " a c t u a l  c o s t s . "  D o e s  t h e  t e r m  i n c l u d e  

t r a v e l  c o s t s  o f  t h e  t a x p a y e r ?  D o e s  t h e  t e r m  i n c l u d e  l o s s  o f  

t a x p a y e r  w a g e s  r e s u l t i n g  f r o m  l i t i g a t i o n  p r e p a r a t i o n ?

If t h e  c i v i l  p e n a l t y  is o n l y  a s m a l l  p a r t  o f  t h e  t o t a l  a c t i o n  

a n d  t h e  t a x p a y e r  p r e v a i l s  o n  t h e  c i v i l  p e n a l t y  b u t  l o s e s  o n  t h e  

m o r e  s u b s t a n t i a l  m o n e t a r y  i s s u e s ,  w o u l d  a l l  a t t o r n e y  f e e s  b e  

r e c o v e r a b l e ?

U n l e s s  a d e q u a t e  f u n d i n g  w a s  p r o v i d e d  t o  t h e  r . e p a r t m e n t  o f  

R e v e n u e ,  t h e  D e p a r t m e n t  m i g h t  h a v e  to f o r e g o  c o u r t  c a s e s  

b e c a u s e  o f  l a r g e  p o t e n t i a l  c o s t s .  T h i s  w o u l d  b e  a t r a g e d y  i f  

s u b s t a n t i a l  t a x  d o l l a r s  w e r e  i n v o l v e d  in a p a r t i c u l a r  c a s e .

T h e  D e p a r t m e n t  w o u l d  n e e d  a d d i t i o n a l  c o n f e r e n c e  o f f i c e r s .  T h e  

b i l l  w o u l d  e n c o u r a g e  m o r e  l i t i g a t i o n .



I n c i d e n t a l l y ,  a t a x p a y e r ,  for F e d e r a l  In co m e  Tax p u r p o s e s ,  ca n 
w r i t e  o f f  u n d e r  c u r r e n t  law the t o t a l  e x p e n s e s  i n c u r r e d t o  
p i e p a r e  an a p p e a l  of a tax iss ue . A l r e a d y ,  p a r t  of  l i t i g a t i o n  

c o s t s  are b o r n e  by a g o v e r n m e n t  ag e n c y .

F i s c a l  I m p a c t

Scientific development of a fiscal note is impossible.
H o w e v e r ,  the c o s t s  to the S t a t e  as a w h o l e  w o u l d  be 
m a g n a n i m o u s .  The c o s t  a t t r i b u t a b l e  to tax a p p e a l s  w o u l d  be 

o n l y  a s m a l l  pa r t of the o v e r a l l  f i s c a l  i mp ac t.

In 1981, HB 227, a bill s i m i l a r  to SB 8 63  but  r e l a t i n g  o n l y  to 
ta x es , w as  i n t r o d u c e d .  The p r e v i o u s  A u d i t  D i r e c t o r ,  Ga r y t. 
J e n k i n s ,  e s t i m a t e d  l o s s e s  to the G e n e r a l  Fu nd  of $ 5 0 0 , 0 0 0  pe r 
year. I see no r e a s o n  to c h a n g e  t h a t  e s t i m a t e .  The $ 5 0 0 , 0 0 0  

r e l a t e s  to tax a p p e a l s  only.

R R K / g b
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Introduced: 3/17/82
Referred: Judiciary ana

Finance

IK T HE SENATE BY T H E  FINANCE COMMITTEE

SENATE BILL NO. 863

IN T HE L E G I S I A T U R E  OF T H E  STATE OF ALASKA

TWELFTH L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act p r o v i d i n g  for the award of costs and attorney

BE IT ENACTED BY T H E  LE G I S L A T U R E  OF T H E  STATE OF ALASKA:

* Section 1. AS 12.45 is amended by adding ° no w  section to read:

Sec. 12.45.145. COSTS AND ATT3RNFY FEES FOR ACQUITTED DEFENDANT.

(a) If a judgment of acquittal is entered in favor of a defendant 

charged with c o m m i t t i n g  an offense under state law, the court may allow 

the defendant tc recover the actual costs of defending the action, 

including actual attorney fees, from the state. The court shall enter 

on the record the amount of costs awarded to an acquitted defendant.

(b) If a defendant is charged in the same a c t i o n  with more than

one offense, he may not receive an award under this section if a judgment.1 

of guilty is entered against h i m  on any offense or lesser included 

offense in that action.

(c) This s e c tion does not apply to a defendant represented by 

counsel at public expense.

* Sec. 2. AS 05.50 is amended by adding new sections to read;

AR T ICLE 7. COSTS AND A T T O R N E Y  FEES IN ADMI N I S T R A T I V E

PROCEEDINGS AND COURT ACTIONS.

Sec. 09.50.410. AWARD OF COSTS AND A T T O R N E Y  FEES TO RESPONDENT IN 

A D M I N I S T R A T I V E  PROCEEDING. (a) If an a dministrative proceeding is

fees incurred b y  defendants acquitted of offenses and 

by individuals who prevail in c e r tain state a d m i n i s t r a­

tive proceedings-, changing Rules 79 and 82, Rules of 

Civil Procedure; and p r oviding for an effective date."

-1- SB 863
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c ommenced b y  a state agency a g a inst a p e r s o n  to impose a civil penalty 

or to revoke, suspend, limit, or c o n d i t i o n  a right, authority, license, 

or privilege and the proceedings t e rminate without t he i m p o sition of a 

civil p e n a l t y  or the revocation, suspension, limitation, or c o n d i t i o n i n g  

of a right, authority, license, or privilege, the h e a r i n g  officer or 

other official who presides over the proceeding m a y  allow the respondent 

to r e c over from the state his actual costs of defense, including actual 

a t t o r n e y  fees.

(b) In this section "state agency" means a department, office, 

a g e n c y  or other i n s t r u m e n t a l i t y  of the state.

Sec. C 9 . 50.420. AWARD OF COSTS AND ATTO R N E Y  FEES TO DEF E N D A N T  IN 

CIVIL A C TION B R O U G H T  BY T H E  STATE. (a) If an individual defendant 

p revails in a civil a ction b r o ught by the state against that defendant, 

the court m ay al l o w  the defendant to recover the actual costs of d e f e n d­

ing the action, including actual attorney fees, from the state.

(b) This section does not apply to a defendant represented by 

counsel at public expense.

* Sec. 3. This Act applies only to actions in which a judgment of a c q u i t­

tal is entered, or to a d m i n i s t r a t i v e  proceedings or civil actions that are

t e r m i n a t e d / o n  or after the effective date of this Act.I- . —>
* Sec. 4. S e c t i o n  2 of this Act has the effect of changing Rules 79 and 

•32, Rules of Civil Procedure, to provide for the award of costs and attorney 

fees to defendants who prevail in civil actions brought by the state.

* Sec. 5. This Act takes effect i m m e d i a t e l y  in acc o r d a n c e  with AS 01.10.- 

070(c) .

- 2 - SB 863



A ppe lla te  R ules 508
Rule 508. Costs.

(a) Dismissal or Denial. If an appeal is dismissed or peti­

tion denied by the appellate court, costs shall not be allowed to 

the appellee or respondent, unless otherwise ordered by the 

court.

(b) Affirmance of Judgment. In all cases of affirmance of 

a judgment or any order or decision of the superior court, 

costs shall be allowed to the appellee or respondent unless 

otherwise ordered by the court

(c) Reversal of Judgment or Order. In cases of reversal of 

any judgment, order or decision of the superior court, costs 

shall be allowed the appellant or petitioner unless otherwise 

ordered b y  the court.

(d) Costs to be Awarded. W h e n  costs are awarded in the 

appellate court, they shall include, unless the coi’ i  otherwise 

orders, the filing fee, the costs of preparing the original rec­

ord and transcript, and the costs of duplicating and mailing 

briefs. Costs for duplicating b. iefs will not be awarded in ex­

cess of the rate generally charged by printers in the city in 

which counsel is located.(e) Attorney’s Fees. Where costs are allowed in the appel­late court, attorney's fees may also be allowed in an amount to be determined by the court. I f  the court determines that an appeal or cross-appeal is frivolous or that it has been brought simply for purposes of delay, actual attorney's fees may be aw’arded to the appellee or cross-appellee.(f) Procedure Where Allowed. Where costs are allowed in the appellate cour:, the clerk shall insert the amount thereof ' in the body of this mandate or other process sent to the court below, and annex to the same the bill of items taxed in detail. (Supreme Court Order 439 effective November 15, 1980)

Alaska R of C 12/80 A R  111



M a r c h  2 4 ,  1 9 8 2

T h e  H o n o r a b l e  P a t  R o d e y  

A l a s k a  S t a t e  S e n a t e  

C h a i r m a n ,  J u d i c i a r y  C o m m i t t e e  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

R e :  S e n a t e  B i l l  8 6 3

D e a r  S e n a t o r  R o d e y :

S e c t i o n  2  o f  t h e  r e f e r e n c e d  b i l l  a l l o w s  t h e  a w a r d  

o f  " a c t u a l  a t t o r n e y  f e e s "  w h e r e  a n  a g e n c y  c o m m e n c e s  a  p r o ­

c e e d i n g  t o  i m p o s e  a  c i v i l  p e n a l t y  o r  t o  r e v o k e ,  s u s p e n d ,  

l i m i t  o r  c o n d i t i o n  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e  o r  p r i v i l e g e  

a n d  t h e  p r o c e e d i n g s  t e r m i n a t e  w i t h o u t  t h e  i m p o s i t i o n  o f  t h e  

p e n a l t y .  I n  m y  o p i n i o n ,  t h e  b i l l  d j e s  n o t  g o  f a r  e n o u g h .

F i r s t ,  t h e  d e c i s i o n  t o  a w a r d  a t t o r n e y ' s  f e e s  r e s t s  

w i t h  t h e  h e a r i n g  o f f i c e r  w h o  p r e s i d e d  o v e r  t h e  p r o c e e d i n g .  

B e c a u s e ,  i n  m o s t  c a s e s ,  t h e  h e a r i n g  o f f i c e r  s e r v e s  a t  t h e  

p l e a s u r e  o f  t h e  a g e n c y ,  a n d  h e n c e  i s  n o t  f i n a n c i a l l y  i n d e p e n d e n t  

o f  i t ,  h e  o r  s h e  m a y  b e  r e l u c t a n t  t o  a w a r d  a t t o r n e y ' s  f e e s  

a g a i n s t  h i s  o r  h e r  s u p e r v i s o r s .

S e c o n d l y ,  t h e  a w a r d  o f  " a c t u a l "  a t t o r n e y ' s  f e e s  

m a y  b e  u n n e c e s s a r y .  I n  c i v i l  l i t i g a t i o n ,  a  s u c c e s s f u l  

l i t i g a n t  r e c e i v e s  o n l y  p a r t i a l  a t t o r n e y ' s  f e e s  u n l e s s  t h e  

c a s e  i n v o l v e s  t h e  p u b l i c  i n t e r e s t ,  o r  b a d  f a i t h  o n  t h e  p a r t  

o f  t h e  l o s i n g  p a r t y  c a n  b e  s h o w n .  I s e e  n o  r e a s o n  w h y  t h e  

s a m e  r u l e  s h o u l d  n o t  a p p l y  i n  a d m i n i s t r a t i v e  p r o c e e d i n g s .

M o s t  i m p o r t a n t l y ,  t h i s  b i l l  a w a r d s  a t t o r n e y ' s  

f e e s  o n l y  w h e r e  t h e  a g e n c y  d e c i d e s  n o t  t o  i m p o s e  t h e  p e n a l t y .

I n  t h e  f i r s t  p l a c e ,  t h i s  p r o v i d e s  s o m e  i n c e n t i v e  f o r  t h e  

a g e n c y ,  i n  a  c l o s e  c a s e ,  t o  r u l e  a g a i n s t  t h e  i n d i v i d u a l .  

S e c o n d l y ,  i t  d o e s  n o t  p r o v i d e  f o r  a t t o r n e y ' s  f e e s  w h e r e  t h e  

a g e n c y  d e c i d e s  a g a i n s t  t h e  i n d i v i d u a l ,  t h e  i n d i v i d u a l  a p p e a l s  

t h e  c a s e  t o  t h e  S u p e r i o r  C o u r t  a n d  t h e  t h e  S u p e r i o r  C o u r t  

r e v e r s e s  t h e  a g e n c y ' s  d e c i s i o n .  S i n c e  t h e  a w a r d  o f  a t t o r n e y ' s  

f e e s  i n  a d m i n i s t r a t i v e  a p p e a l s  i s  u s u a l l y  n o m i n a l  ( a r o u n d  

$ 7 5 0 )  a n d  s i n c e  a  s u c c e s s f u l  a p p e l l a n t  h a s  n o  o p p o r t u n i t y  t o  

r e c e i v e  c o m p e n s a t i o n  f o r  a l l  t h e  m o n e y  h e  p a i d  a t t o r n e y s  w h o  

r e p r e s e n t e d  h i m  a t  t h e  h e a r i n g  ( e x c e p t  i n  w o r k m e n ' s  c o m p e n s a ­

t i o n  c a s e s ) , a  p e r s o n  c a n  s p e n d  a  g r e a t  d e a l  o f  m o n e y  o n  t h e  

a d m i n i s t r a t i v e  p r o c e e d i n g s ,  a n d  t h e  a p p e a l ,  f o r  w h i c h  h e  

r e c e i v e s  n e x t  t o  n o  c o m p e n s a t i o n ,  e v e n  t h o u g h  t h e  C o u r t



T h e  H o n o r a b l e  P a t  R o d e y

M a r c h  2 4 ,  1 9 8 2

P a g e  T w o  -•

d e t e r m i n e s  t h a t  t h e  a g e n c y  w a s  w r o n g .

I n  s h o r t ,  I w o u l d  f a v o r  a  p r o v i s i o n  a l l o w i n g  a  

c o u r t  t o  a w a r d  a t t o r n e y ' s  f e e s  i n c u r r e d  i n  t h e  a d m i n i s t r a ­

t i v e  p r o c e s s  i f  t h e  i n d i v i d u a l  o b t a i n s  a  r e v e r s a l  o f  t h e  

a g e n c y ' s  d e c i s i o n .  T h i s  w o u l d  n o t  o n l y  c o m p e n s a t e  t h e  

i n d i v i d u a l s  f o r  p a r t  o f  t h e i r  l o s e s  d u e  t o  a t t o r n e y ' s  f e e s  

b u t  w o u l d  i n  a d d i t i o n  d i s c o u r a g e  a g e n c i e s  f r o m  m a k i n g  

l e g a l l y  o r  f a c t u a l l y  u n s o u n d  d e c i s i o n s .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n .

S i n c e r e l y ,

P a m e l a  F i n l e y  /

P L F / j k a  f e Q  £ t U c t  /

C m iiu .  W W
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