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MEMORANDUM April 10, 1981

TO:

FROM:

RE:

Kevin Bruce, Aide 

Senate Judiciary Committee

Rocky Plotnick Weller, Aioc , / 

Senate HESS Committee r

SB 79

The Anchorage Legi:.lative Information Office called today and asked us to 

notify Paul Paslay when we scheduled SB 79. That bill is in Senate Judiciary, 

not Senate HESS. Here is his address and telephone number so you can notify 

him when the bill s scheduled.

Paul Pasluy

213 East Fireweed Lane

Anchorage, Alaska 99503

272-948G
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CODE REV I S ION  C O M M I S S IO N

C O M M IS S IO N E R S  

JO H N  W. ABBO TT . C H A IR M A N  
SU SA N A. B U R K E  . V IC E  CH A IR M A N  

PA T R IC K  M. RO D EY 
FRED  E. BROW N 
L.S . KURTZ. JR .

W M. G R A N T  C A LLO W

A L A S K A  S T A T E  L E G I S L A T U R E
PO U C H  Y  . STATE C A P IT O L  
JU N E A U . A LA S K A  99811 

(9 0 7  ) 46Z  *878

E X E C U T I V E  S E C R E T A R Y

B IL L Y  G EERRIER

J a n u a r y  19, 1981

The H o n o r a b l e  P a t r i c k  M. R o d e y  
Chairman, J u d i c i a r y  C om mi t te e  
A l a s k a  State Senat e 
P o u c h  V, State Capitol 
Juneau, A l a s k a  99811

T h e  A l a s k a  Code R e v i s io n  C o m m i s s i o n  has sub mitted
SB 79 r e g a r d i n g  u n i f o r m  d i s p o s i t i o n  of c e r t a i n  p r o p er t y 
rights at death. T h e  c om m is s i o n  is e x t r e m e l y  in tere s te d  in 
s e c u r i n g  p a s s a g e  of the bill during this le gi s la ti v e session, 
if possible. Further, a m e m b e r  of the co m mi s s i o n  w i l l  be 
a v a i l a b l e  to p r e s e n t  tes ti m o ne y  on b e h a l f  of the bi ll  upon 
n o t i f i c a t i o n .

In an  e ffor t to be of assistance, I am en closing
a copy of the co mm is si o n' s  t ra n sm it t al  m e m o r a n d u m  w h i c h  
b r i e f l y  sets o ut the ne ed  for this r e v i s i o n  along w i t h  a 
copy of the m e m o r a n d u m  o u t l i n i n g  the di fferences betx^een 
e x i s t i n g  law and p r o p o s e d  changes.

C o m m i s s i o n  secretary, C a t h e r in e  Walsh, can be c o n­
tacted at e x t e n s i o n  4878 in order to co or d in a te  t es t im o ny  in 
the event h e a r i n g s  are s c h e d u le d  in the n e a r  future.

We a p p r e c i a t e  yo ur  a t t e n t i o n  to this m a t t e r  and 
any a s s i s t a n c e  you can pr vid e in s e c u r in g SB 7 9's passage.

Re: SB 7 9 - - U n i f c r m  d i s p o s i t i o n  of ce rtain
p r o p e r t y  ri ghts at death

Dear C h a i r m a n  Rodey:

Very truly y o u r s ,

John W. \bbott, C ha ir ma n 
A laska Code R e v i s i o n  Co mmi s si on

J W A :chw

En cl o s u r e s
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J a n u a r y  9, 198 1

U n i f o r m  D i s p o s i t i o n  of C o m m u n i t y  P r o p e r t y  Righ ts 
at  D e a t h  .Act

P u r s u a n t  to the a u t h o r i t y  g r a n t e d  in A S  2 4. 20 . 0 7 5 ( c ) ,  
t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  has r e v i e w e d  t he  p r o p o s e d  
U n i f o r m  D i s p o s i t i o n  o f  C o m m u n i t y  P r o p e r t y  R i g h t s  at D e a t h  .Act.
T h e  p r o p o s e d  A c t  doe s n o t  c r e a t e  c o m m u n i t y  p r o p e r t y  in .Alaska.
It  p r e s c r i b e s  Lu e r i g h t s  at d e a t h  o f  a m a r r i e d  p e r s o n  who h as  
c o m m u n i t y  p r o p e r t y  a c q u i r e d  p r i o r  t o  a c h a n g e  in d o m i c i l e  to 
A l a s k a  or p r o p e r t y  w h i c h  is t r a c e a b l e  to c o m m u n i t y  p r o p e r t y  w h e r e  
t h e  s p o u s e s  h a v e  n o t  i n d i c a t e d  an i n t e n t i o n  that t h e  c o m m u n i t y  
p r o p e r t y  r i g h t s  be s e v e r e d .  M a n y  A l a s k a n s  i-eside in a st at e 
w h i c h  h a s  c o m m u n i t y  p r o p e r t y  r i gh t s b e f o r e  m o v i n g  to Alaska. In 
o r d e r  to h a v e  s p e c i f i c ,  u n i f o r m  p r o v i s i o n s  for d e a l i n g  w i t h  this 
p r o p e r t y  at  d e a t h ,  t h e  A l a s k a  Code R e v i s i o n  C o m m i s s i o n  re c om m en ds  
t h a t  the a t t a c h e d  b i l l  b e  i n t r o d u c e d .

T h e  c o m m i s s i o n  f u r t h e r  r e q u e s t s  that t h e r e  be a change 
i n  the t i t l e  to read: For an Art e n t i t l e d :  "An A c t  r e l a t i n g  to
t h e  u n i f o r m  d i s p o s i t i o n  of cei'tain p r o p e r t y  r i g ht s  at de ath."

T h i s  b i l l  w a s  p r e v i o u s l y  i n t r o d u c e d  to the E l e v e n t h  
S t a t e  L e g i s l a t u r e  as S e n a t e  B i l l  N o .  58.

J'JA: b g b  : c h w

ec: Hon. J a y  S. H a m m o n d , G o v e r n o r
Hon. J a y  A. R a b i n o w i t z ,  C h ie f J u s t i c e  
M y r t o n  R. C h a r n e y , E x e c u t i v e  D i r e c t o r  

l e g i s l a t i v e  .Affairs A g e n c y

.At tachments



SZUATE BILL MO. 79, by the Rules Committee by request of the Legis­
lative Council (for the Cede Revision Commission). Adds new 
chapter to AS 13 relating to the disposition at death of certain 
property acquired by a married person. Lists rebuttable presump­
tions to be used in determining whether chapter applies to specific 
property. Outlines procedures for disposition of property at death. 
States: "Upon death of a married person, one-half of the property
to which chapter applies •§ -hp_ o ^ p ^r.fv of the surviving spouse 
ai d is not_subject to testamentary disposition by the decedent or 
distribution under the laws oi succession of this state) The 
other half of the property-. . - is the property of theMecedent 
apd is subject to testamentary disposition . I ) With respect to 
property to which this chapter applies, ~the one-half of the property 
which is the property of the decedent is not subject to the surviv­
ing spouse's right to elect against the will." Ot. er sections 
include: Perfection of title of surviving spouse; Perfection of
title of personal representative, heir or devisee; Purchaser for 
value or lender; Creditor's rights; Acts of married persons; 
Limitations on testamentary disposition; and uniformity of appli­
cation and construction. Chapter to be cited as the "Uniform 
Disposition of Community Property Rights at Death Act."
Does not provide for effective date.

Introduced January 14 and referred to Judiciary.



M  E M  0 R A N D U M  N o v e m b e r  16, 1978

SUBJECT: U n i f o r m  D i s p o s i t i o n  C o m m u n i t y
P r o p e r t y  R ig h ts  at D e a t h  A ct  
(Work O r d e r  #5743)

TO: Co de  P.evision C o m m i s s i o n

FROM: K e n n e t h  M. R o s e n s t e i n
L e g i s l a t i v e  Co un s el

A t t a c h e d  p l e a s e  find a d ra f t o f  the U n i f o r m  D i s p o s i t i o n  of 
C o m m u n i t y  P r o p e r t y  R i gh ts  at D ea t h Act p r e p a r e d  for i n t r o­
duc t i o n  at tne nex t s e s s i o n  of  the legisl ature. T he act is 
i n t e n d e d  to p r e s c r i b e  the ri ght*, at death, of a m a r r i e d  
p e r s o n  wh o  lias c o m m u n i t y  p r o p e r t y  a c q u i r e d  p r i o r  to a c h a n g e  
in d o m i c i l e  to Alaska, or w h i c h  is tr ac ea b le  to c o m m u n i t y  
property,  w h e r e  the spou s e s h a v e  not in d ic a t e d  an i n t e n t i o n  
that their c o m m u n i t y  rights be severed.

AS 1 3 . 4 1 . 0 05 d e f i n e s  the p r o p e r t y  w h i c h  is s u b j e c t  to d i s­
pos i t i o n  u n d e r  c h a p t e r  41. S u b s e c t i o n  1 covers all p e r s o n a l  
p r o p e r t y  a c q u i r e d  by the s p o u s e s  w h i l e  d o m i c i l e d  in a c o m­
mun i t y  p r o p e r t y  st a te  to the e xt en t  that p r o p e r t y  w o u l d  
ha ve  be e n  t r e at e d as c o m m u n i t y  p r o p e r l y  at the time o f  
a c q u i s i t i o n  u n d e r  the laws of that s ta t e and in w h i c h  the 
spouses ha ve  e x p r e s s e d  no inten t to sever their c o m m u n i t y  
rights. Al s o i n c l u d e d  w o u l d  be p r o p e r t y  w h i c h  the s p o u s e s  
have a g r e e d  to treat as c o m m u n i t y  property. S u b s e c t i o n  2 
covers real p r o p e r t y  in the state (real prop er ty l o c a t e d  in 
o t h e r  states w o u l d  be t r e at ed  u n d e r  the laws of those states) 
to the ex te nt  that it can be tr ac ed to a c o m m u n i t y  source.

AS 13 4 1 . 0 1 0 e s t a b l i s h e s  r e b u t t a b l e  p r e s u m p t i o n s  i n t e n d e d  to 
a ss i st  a court in a p p l y i n g  the d e f i n i t i o n s  of sec. 5. The

#
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p r e s u m p t i o n s  are that (1) p r o p e r t y  a c q u i r e d  by a m a r r i e d  
p e r s o n  w h i l e  d o m i c i l e d  in a c o m m u n i t y  p r o p e r t y  state is and 
r e m a in s  c o m m u n i t y  pr operty, and (2) p r o p e r t y  a c q u i r e d  by a 
m a r r i e d  p e r so n  w h i l e  d o m i c i l e d  in a c o m m o n  "law state, title 
to w h i c h  i n c l u d e d  a r ig ht  of s ur vi v o r s h i p ,  is not c o m m u n i t y  
p ro perty,

AS 1 3 . 4 1 . 01 5 r e q u i r e s  that o n e - h a l f  of a d e c e a s e d  m a r r i e d  
p e r s o n ' s  p r o p e r t y  to w h i c h  the c h a p t e r  applies, i.e. c o m­
m u n i t y  p r o p e r t y  or p r o p e r t y  t r a c e a b l e  to it, b e c o m e s  the 
p r o p e r t y  of the s u r v i v i n g  s p o u s e  and is not s u b j e c t  to 
t e s t a m e n t a r y  or i n t e s t a t e  d i s p o s i t i o n .  The o t h e r  h a l f  is 
s u b j ec t  to the a p p l i c a b l e  m a n n e r  of  di s po si ti on. The one- 
ha lf  of the p r o p e r t y  to w h i c h  the c h a p t e r  a p p li es  is ma d e  
n ot s u b je ct  to the s u r v i v i n g  s p o u s e ' s  el e ct i ve  share.

AS 1 3 . 4 1 . 0 2 0  p r o v i d e s  a m e t h o d  for the pe rfection, by me a ns  
of a c ou rt order, of  the title to p r o p e r t y  p a s s i n g  to the 
s u r v i v i n g  s p o u se  u n d e r  the p r o v i s i o n s  of this chapter. It 
is i n t e n d e d  to p r o t e c t  the p e r s o n a l  r e p r e s e n t a t i v e  from 
l i a b i l i t y  for f a i l i n g  to s e a r c h  the d e c e d e n t ' s  e st at e  for 
p r o p e r t y  to w h i c h  he c h a p t e r  app lies. The p e r s o n a l  r e p r e­
sen t a t i v e ' s  duty  m a y  be r e i n s t a t e d  by w r i t t e n  d e m a n d  of the 
s u r v i v i n g  s p o u s e  or his s u c c e s s o r  in interest.

A S 1 3. 4 1. 02 5  p r o v i d e s  a m e t h o d  w h e r e b y  the p e r s o n a l  r e p r e­
sentative, Heir, or d e v i s e e  m a y  i n s t i t u t e  an a c t i o n  to 
p e r f e c t  the s u r v i v i n g  s p o u s e ' s  t it l e to p r o p e r t y  to w h i c h  
the c h a p t e r  applies. It is a c o r r o l l a r y  to sec. 20.

AS 1 3 . 4 1 . 03 0 p r o t e c t s  p u r c h a s e r s  and lenders t a k i n g  .? s e c u r i t y  
i n t e r e s t ,~wEb a c q u i r e  su c h  i n t e r e s t  for value, a f t e r  the 
s p o u se ' s death, f r o m  l i a b i l i t y  to a p e rs o n w ho  a p p e a r s  to 
ha ve  title to p r o p e r t y  to w h i c h  the c h a p t e r  applies. It is 
i n t e n d e d  Lo per.ait r e l i a n c e  upon a p p ar e nt  title and f a c i l i t a t e  
b o t h  a s c e r t a i n m e n t  of title and d i s p o s i t i o n  of as se ts  w h e r e  
a de q u at e  c o n s i d e r a t i o n  is paid.

AS_ 13 . ■/| 1. 0 3J5 m e r e l y  st at es  th at  the rights of  c r e d i t o r s  in 
p r o p e r t y  to w h i c h  the c h a p t e r  appli.es is not affected.

AS 1 3 .h1.040 ma kes c l e a r  that the rights o f  sp ou se s  to sever 
the ir c o m m u n i t y  p r o p e r t y  i n te r e s t s  or to c r e a t e  a fo rm  of 
o w n e r s h i p  not s u b j ec t  to this c h a p t e r  are in no w a y  l i m i t e d  
b y  the chapter.

»
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AS 1 3 . 4 1 . 0 4 5  p r o v i d e s  that the c h a p t e r  does not a u t h o r i z e  
the t e s t a m e n t a r y  d i s p o s i t i o n  of p r o p e r t y  w h i c h  is o t h e r w i s e  
p r e v e n t e d  fr o m s uc h d i s p o si t io n .

AS 1 3 . 4 1 . 0 5 0  and 1 3 .41.055 p r o v i d e  for u n i f o r m  c o n s t r u c t i o n  
and a p p l i c a t i o n  a nd  tor c i t a t i o n  for short title, r e s p e c t i v e l y .

K M R :j dm 

A t t a c h m e n t
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LEGISLATIVE AFFAIRS AGENCY

M E M  0 R A 'A D U M Janu ar y  23, 19 81

SUBJECT: D is p os i t i o n  of co m mu ni ty  pro p e rt y rights
at death (SB 79)

TO: Senate J u d i c i a r y  Co mm ittee

FROM: Billv G. Be rr ier
D irecto r ^ '
D i v i s i o n  of Legal Services

At the co mmittee m e e t i n g  held Monday, J a n ua r y 26th, to consider 
SB 79, Sena t o r Parr in q ui re d  about the d if ferences  in language 
in Sec. 13.41.010(1) and (2) d es c r i b i n g  pro p er ty  affected.
I s t a t e d  t h a t  it a p p e a r e d  the diffe re nc e was designed to 
f o l l o w  the rules of the state of domicle co n ce rn i ng  o wn ership 
b e t w e e n  spouses. Se na tor Parr requested this be checked.

This a s s u m p t i o n  is su p p or t ed  b y  the off icial comment by the 
N ationa l C o n f e r e n c e  of C o m m i s s i o n e r s  on U n i fo r m St ate Laws 
p ub l i s h e d  w i t h  the Act in 1971. A copy of this co mment is 
enclosed. Sec. 2 of the p r o p o s e d  act is identical with 
Sec. 13.41.010.

BGB: 1.1 b

Enclosure



varying approaches which could be takes, depending upon the state, E'.rcest that 

the matter simply be left to court decision as to what portion wc_.d, under 

applicable choice of law rules, be treated as community property. The principle 

suggested is that at least a portion should be treated as com m unf", if the 

appropriate law so treated it. Ordinarily, such questions should co t ar.se if the 

problem is foreseen and effective planning takes place prior to death o: a spouse.

1 Section 2. [Rebuttable Presumptic-ns.] In determining whether

2 this Act applies to specific property the following rebuttable pre-

3 sumptions apply:

4 (1) property acquired during marriage by a ' pcuse of that

5 marriage while domiciled in a jurisdiction under wh:=e Jaws

6 property could then be acquired as community property is pre-

7 suraed to have been acquired as or to have become, ind re-

S maine-d, property to which this Act applies: and

9 (2) real property situated in this State and personal: roperty

10 wherever situated acquired by a married person while cimiciied

11 in a jurisdiction under whose laws property could not then be

12 acquired as community property, title to which was taken ir a

13 form which created rights of survivorship, is presumed not to be

14 property to which this A ct applies.

C om m e s t

The purposes of the rebu.table presumptions are simply to assist a :ourt in 

applying the definitions in Section 1, through a process of tracing the prop—ty 

to a community property origin.

S u b jec t io n  ( 1 )

Subsection ( ! )  of Section 2 deals with property acquired by the spouses while 

domiciled in a community property state. It  thus provides that if one of the 

spouses acquired property while so domiciled, such property is "presumed” (a 

rebuttable presumption) to have been and remained community. It  ; my be 

shown, of course, that such property was the separate property of the spouse and 

the law of the state of domicile may furnish the rule. For example the law of 

community domicile may provide the rule that property acquired in the name of 

the wife shall be deemed to be her separate property or that a particular sub­

sequent act effectively severed the community property interests.

Example 1. H, married to \V and domiciled in California, acquired stock; later 

I I  and W  became domiciled in Michigan. Such property, if retained, is presumed 

to L yoperty subject to this Act. B y  operation of Section 1 the proceeds of 

sale exchncge of such stock, and property acquired with the proceeds or in­

come of such stock, would be deemed subject to the Act. if, however, upon the 

death of I I ,  H ’a personal representative rebutted the presumption by evidence 

that the stock was acquired by FI with his sepnrnte property (or by inheritance) 

neither the stock nor property acquired with that property or the income there­

from (unless the income itself would be subject to the Act because, under the 

applicable law, income from separate property is deemed to be community 

property) would he subject to this Act. Similarly the presumption may be re- 

butted by showing tnat such property, though originally community property, 

was effectively severed by an act of the spouses. It  should be -inphasized that tha
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presumption is simply one of procedural convenience and neither changes the 

nature of the property interests nor prevents an interested person from showing 

aesepsrate nature of the property.

S u b se c t io n  ( 2 )

Subsection (2) sett up a rebuttable presumption that where a c:mici!iary of a 

common law state acquired property in such form as to indicate tbit title was in 

joint tenancy, tenancy by the entireties, or some other form of jcint ownership 

wi.ii right of survivorship, it will be presumed that the property is not subject to 

the Act. This presumption was deemed appropriate as expressing the normal 

expectations of the spouses and to facilitate ascertainment of title tc real property 

located in the enacting state, as well as personal property wherever located.

Fxatnplc S. John and M ary  Jones, formerly domiciled in Califtrr.ia. became 

domiciled in Illinois and purchased a residence, taking title in the names of 

"John and M ary  Jones as joint tenants, and r.ot as tenants sn rrmrr.oa. with 

nght ol survivorship." Regardless of the source of the funds, the Ili.aois residence 

would be presumed to be held in joint tenancy and not subject to this Act,

S e c t i o n  3. [D isposition  upon Death.] Upor. death of a mar­

ried person, one-half of the property to which this Act applies is 

the property of the surviving spouse and is r.ot subject to testa­

mentary disposition by the decedent or distribution under the laws 

of succession of this State. One-half of that property is the prop­

erty of the decedent and is subject to testamentary disposition 

or distribution under the laws of succession of this S-ate. W ith 

respect to property to which this Act applies, the one-half of the 

property which is the property of the decedent is not subject to the 

surviving spouse's right to elect against the will [and no estate of 

dower or curtesy exists in the property of the decedent].

C o m m e n t

1
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3
4
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6
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9
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This section deals with the dispositive rights, at death, of ( I )  a carried person 

domiciled in the enacting stute as to personal property and (2) of any married 

pe son, including a nondomiciliary of the enacting state us to real property 

located in the enacting state; it also sets forth rules for intestate succession to 

property subject to this Act.

T c i t n t c  D iipo ii t ion

The dispos live pattern is the usual one encountered in the community property 

states; the deceased spouse may dispose of his one-half of the community 

property, subject to the provisions of Section 9.

Example. I I  and W  were formerly domiciled in California nnd are now domi­

ciled in Ali.higan. All of their property was community property prior to the 

move from California to Michigan. A t H ’a death lie held title to a home in 

Michigan which had been purchased with the proceeds of the aale of a home 

in California which had been community property. Stock acquired as commuuity 

property in California was held in his name in safely deposit boxes located in 

Illinois and Michigan. H  and W  had acquired a cottage in California us com­

munity property, held in H ’a name, and it was so held at the time of his death 

H aud W  acquired u Michigan resort condominium, taking title as tenants by the
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