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MEMORANDUM

TO: Kevin Bruce, Committee Aide
Senate Judiciary Committee

FROM: Dickerson Regan, Consu l t a n t ^  1
Alaska Code Revision Commis-st'on

DATE: March 8, 1982

RE: CSSB 78--Recording and Recordable Documents

T. have checked draft CSSB 78 (Jud) against my 
memorandum to you dated January 4, 1.982, and the two appen­
dices attached to my memorandum.

The intention of the Legislative Affairs Agency in 
typing the draft CS was to make no substantive changes. The 
changes are matters of style, mostly changing the word "which" 
to "that."

The only change I question is on page 1, line 17.
In my suggested change I have marked a deletion [TO THE 
DISTRICT RECORDER]. In the draft CS it is not deleted.

I marked it for deletion mainly because there is 
no title of "district recorder," and because the Department 
of Natural Resources has general broad authority under AS 
44.37.02.r'(a) (see p. 23 of the bill) to adopt regulations that 
would cover the subject matter.

Linn Asper, the staff member who prepared the draft 
CS bill in the Legislative Affairs Agency, says the change was 
inadvertent.

I recommend [TO THE DISTRICT RECORDER| be deleted 
on page 1, line 18, as originally proposed.

The other difference I see from the form T proposed 
is on page 6, line 28. The form of the phrase on that line 
is an improvement over my proposed form.

D R : clrw
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RE: Draft. CSSB 78 on Recording

Following are notes on the January 26, 1982 memorandum 
on recording of Javan Beitinger, State Recorder, that was passed 
on to me by DNR on February 16th.

1. Sections of the bill to and including page o, 
line 16: Present: technology and equipment permits record­
ing of plats. It: is desirable to get the plats into the 
recorded records now for the time when the remote access 
system is in place. It is up to the department whether to 
record a plat in one or several parts.

2. Page A, lines 5 and 6: This change of "shall 
not" to "may not" has no meaning. Current state drafting style 
calls for the term "may not" to denote a prohibition. When a 
section is being otherwise amended in some substantive way 
stylistic changes such as this are also made.

3. Page 8, AS A O .17.0 3 0 ( c ) : There are documents
like a master form that are nothing but standard wording that
may be included by anybody in a later document and that will
not then have to be rerecorded. Of itself such a form is not 
constructive notice. And of course recording of class B docu­
ments has no legal significance. No need for a blanket 
requirement of signing, sealing, etc. is apparent.

A. Page 9, AS A O .17.OAO ( c ) : The idea of recording
class B documents at a central place is, I think, not consis­
tent with the wishes of the proponents of class B as a ready 
repository for safekeeping. When remote access is in place, 
recording in a central place would be consistent with ready 
storage and access for class B documents, but that equipment 
might be put into place gradually over many years. Pro­
ponents of class B want a storage system that will be usable 
now.
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The bill should not be held up for this concept of 
central filing for class B. It was proposed by a representa­
tive of DNR in a meeting with Senate Judiciary staff on 
November 25, 1981, and it was left to DNR to develop the con­
cept if DNR wished to pursue it. I have seen no drafting 
proposed. Certainly, it was the concept of the Senate J u d i­
ciary staff that the drafting be provided to the committee and 
interested parties at a time when it could be given adequate 
review. That time has past if the bill is to be moved on 
through this legislature.

For that reason, but more importantly because the 
concept is inconsistent with an easy, ready storage system 
for public use, it should be rejected.

5. Page 12, line 9: The wording of the uniform act
is that "a recorded signed document” creates the listed p r e­
sumptions (Section 2-305, Uniform Simplification of Land 
Transfers A c t ) . The commission narrowed the presumptions 
greatly by affording the presumptions only to documents that 
are acknowledged. The word order could be changed without 
changing the ir.eaning--or it could be left as it is.

6. Page 14, line 4: Not all public officials have 
a seal of office. Relatively liberal use of presumptions is 
desirable. The word "or" should be retained. Perhaps there
is confusion over what a presumption means. It does not change 
the burden of proof of a document.

7. Page 15, line° 15 & 16: Under (53) on page 
19 a document that changes a recorded document is recorded. 
Under (5) on page 15 an evidenciary affidavit or certificate 
may be recorded. The two are different and each is needed.

8. Page 15, line 27: The old and new language are
approximately the same regarding a lease or contract to p u r­
chase or option to purchase real property. "Conformed" means
"exactly conformed."

9. Page 17, line 25- Reference the comment under
No. 1 above.

10. Pape 18, line 25: Thirty-six states now have 
adopted the uniform amendments to the Uniform Commercial Code. 
In the state of Washington the amendments go into effect
July 1 of this year. 1 called a Washington recording official 
recently and was advised they will be recording financing 
statements and termination statements on fixtures and do not 
anticipate problems. Alaska should not experience problems 
e i t h e r .

11. Page 21, line 11: These sections that provide
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for recording of tax liens like other liens were cleared through 
the Department of Revenue and through IRS at the state and 
national level. The bill eliminates the requirement that the 
recorder hold tax liens in paper form. Savings should result.

12. Agreed.

13. Agreed. I appreciate the finding of these 
additional sections where the term "filed for record" should 
be changed.

14. Existing law on condominiums provides for 
recording the declaration that establishes condominium owner­
ship and amendments to it and documents removing property from 
condominium ownership. Under existing law, survey maps and 
floor plans of a condominium are to be filed, but this bill 
would require that they b*5 recorded, mainly so all documents 
will be in the remote access system. To accomplish this and 
the other like changes without greatly lengthening the bill, 
section 19 on pages 23 and 24 authorizes the revisor of 
statutes to make the change in the listed statutes. This 
suggested approach had been cleared with the revisors for 
whom I have made a collection of the listed sections marked up 
as required. If the committee thinks the condominium survey 
maps and floor plans should be filed as well as recorded there 
could be added to the bill a direction to the revisors of 
statutes to make the change by adding the words "and recorded" 
after the word "filed" in AS 34.07.020--34.07.050.

An error is caught in the memorandum: On page 24,
line 7, delete "AS 34.20.080" and substitute "AS 34.20.090."

The sther sections are right as listed in the bill. 
However, the suggestion made in the memorandum that the revisors 
conform all sections between AS 10.15.230 and AS 10.15.260 is 
acceptable and could be accomplished by this change:

Pag; 24, lines 3 and 4: Delete ", 10.15.235; 10.-
15.260" and substitute "--10.15.260."

The commission thought AS 34.15.2 1 0 - - 3 4 .15.250 are 
now adequately covered by the Alaska Rules of Evidence adopted 
in 1979. The same is true of AS 34.15.300. As to AS 34.15.- 
330, there should be more flexibility in means for revoking a 
power of attorney than this section of existing law provides.

As you see there are. three or four of the changes 
suggested in the DNR memorandum that I believe to be improve­
ments or not detrimental to the bill, as listed above. On 
major issues, as you know, compromises were struck in the 
meeting with committee staff on November 25, 1981, notably
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deleting the commission's proposal that acknowledgments no 
longer be required on conveyances, and providing for continued 
filing and retention of subdivision plats.

So I think the bill now should be acceptable to all
concerned.

D R :chw
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Senate

Pouch V
Judiciary Committee state Capitol

Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

MARCH 8, 1982

Butrovich Committee Room, State Capitol Juneau, Alaska

Legislation Before Committee:

SB 78 - "An Act relating to filing and recording and to recordable 
documents; and providing for an effective date."

The meeting of the Senate Judiciary Committee was called to order by 
Chairman Rodey at 1:40 P.M. Committee members present were: Senators 
Bennett, Parr, Ray, Anderson, and Rodey. Senator Bennett was absent.

030 - Chairman Rodey called the Senate Judiciary Committee to order.

034 - Mark Wittow, representing the Department of Natural Resources, and 
Dickerson Pegan, rep^esentina the Code Revision Commission, join the 
committee for discussion.

246 - Senator Ray made the motion for a lanauage change on Page 7, Line 
2, after the word "state" delete "and a person to operate the machine, 
device, or system;", and start a new sentence with "if". There was no 
objection.

302 - Senator Ray made the motion to insert the word "public" between 
irair and "office" on Page 7, Line 4. There was no objection.

515 - Senator Ray made the motion to change "other" to "the most" on 
Page 7, Line 5, and change "mea“is" to "manner" on Page 7, Line 6. There 
was no objection.

530 - Senator Ray moves to delete Sec. 6 on Page 7. There was no 
objection.

After brief discussion, Chairman Rodey suggests laying SB 78 on the 
table until more testimony could be heard. There was no objection and 
the meeting was adjourned at 2:25 P.M.

Official Business
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M E M O R A N D U M

TO:

FROM:

D A T E :

PvE:

the A l a s k a  C o d e  Revision C o m m i s s i o n  has prepared the attached 
bill on r e c o r d i n g  and r e c o r d e d  documents and asks that it be 
i n t r o d u c e d  in the legislature.

T h e  bill was t r a n s m i t t e d  p r e viously n e a r  the end of 
the 1980 session. A l t h o u g h  the r e v i e w  process was completed in 
the L e g i s l a t i v e  A f f airs Agency, the bill was not introduced. 
A p p a r e n t l y  it was n o t  p r a c t i c a l  to introduce it in the last 
legislature, since there w a s  not enough time remaining for 
c o m m i t t e e  w o r k  and passage. It is offered now for submission 
to the n e w  legislature.

A l t h o u g h  m a n y  p r o v i s i o n s  in the bill r o m e  from, or 
are b a s e d  upon, the U n i f o r m  S i m p l i f i c a t i o n  of L..nd Transfers 
Act, that A c t  has n o t  been a d o p t e d  in any state a n d  is not 
s u i t a b l e  for adoption as a whole.

As noted in the a t t a c h e d  commentary, the bill gathers 
t o g ether and clarifies prov i s i o n s  on recording that are s c a t­
tered t h r o u g h o u t  Ala s k a  Statutes, and lays a suitable framework 
for futu r e  use of techr. ̂ logical advances in a centralized 
r e c o r d i n g  system.

T h e  state recorder, title companies, banks and bar 
a s s o c i a t i o n  r e p r e s entatives have p a r t i c i p a t e d  in meetings w i t h  
the c o m m i s s i o n  while the b i l l  was being drafted. Many of the 
s u g g e s t i o n s  of these partic i p a n t s  have b e e n  incorporated in 
the d r a f t  bill.

J W A / d r / c h w

E n c l o s u r e s

cc: Hon. J a y  S. Hammond, G o v e r n o r
Hon. J a y  A. Rabincwitz, Chief Justice 
M y r t o n  R. Charnev, E x e c u t i v e  Director 

L e g i s l a t i v e  Affairs Age n c y

J o h n  W. Abbott, Ch 
A l a s k a  Code Revisi

J a n u a r y  9, 1931

E i l l  on r e c o r d i n g  and r e c o r d e d  documents

P u r s u a n t  to au t h o r i t y  granted in AS 2 A . 2 0 . 0 7 5 ( c ) ,

C h a i r m a n ,  A l a s k a  L e g i s l a t i v e  C o u n c i l

irma 
n Co

i Q U o s r



Bill Number Sponser: Rules -Committee ̂
'(for the Code Revision Commission)

B I L L  A N A L Y S IS

Assigned to: Division of Technical 

Services

Summary

1. Program effects of bill: The Division of Technical Services thinks that

the bill simplifies some present recording requirements and incorporates 
some new concepts that make recording laws simplier for the public. 

However, this Division thinks that the overall impact will require a 

higher degree of judgement call on the part of the recording office that 
necessitates more employees and a higher class of employees in order to 

make the judgement calls required by this bill. Technically, we think 

that both filing and recording should remain two conditions within the 

recorders office. Technically, this Division believes filing of 
subdivision plats and surveys plats should remain as filed documents.

(This should not be recorded and subject to fraud.)

2. Comments: With no acknowledgement required on recording documents and 

affidavits attached to copies this Division thinks the potential for fraud 

is increased over today's present system. Some form of acknowledgement 

and only original signature documents should be recorded as Class A 

documents. This is in line with court cases and present court 

administrative rules that were developed for the recording office in years 

past. Recording plats would place a land title document that belongs (in 
our estimation) to the general public back in the hands of private 

individuals and should remain in the hands of the public by being filed 
and not recorded. We believe filing also is applicable to state and 

federal tax leins. The language in the bill seems to purport that the 

recording offices would be required to perform searches of information 

rather than making information available to the public and other users as 
is presently the practice. We believe the bill should emphasis 

information availability only in order to decrease the liability to the 

state; rather than have the recording offices make the judgement calls on 
types of documents to be recorded and to which category (Class A or B) 

they are to be recorded in, The hill should be written to reflect that 

the individual filing the document should state the class o r  type it is to 

be recorded under and the recording office simply make a review that it 
does in fact meet the requirements under 47.17.030 and is a category 

described in 40.17.110.

3. Proposed amendments: On page 2, Section 40.17.020(b) delete "in the state

division of Forest, Land and Water Management"; tne Department of Natural 

Resources presently follows the requirements of any private citizen for 

recording or filing of plats. Page 3, Section 40.17.030(a)(4) delete the 

words "accompanied by". Section 40.17.030(a)(5) delete the entire 

statement. Page 3, Section 40.17.030(c) delete the entire statement. (We 
believe some type of acknowledgement should be attached to a document.) 

Page 6, Section 40.17.090(a) delete the entire statement. Page 10,



Section 40.17.110(b)(9), (10) delete in its entirety. Page 12, Section 
. 40.17.110(b)(35) delete in its-entirety,, (this we believe should be a ~
K\ document^.that is-filed inrthe/recording office). Page 13, Section ' l-- 

40.17.110(b)(47),(48)/ delete in its entirety. Page.13, Section 
40.17.110(b)(50) delete in irs entirety, (this is covered under the '
Uniform Commercial Code filings and should not be a recording document 
under the recording office in this bill). Page 15, Chapter 19. Recording 
Federal Liens. Delete in its entirety. Page 17, Section 3 amending AS 
34.15.010(a), delete in its entirety. Page 18, Section 5 amending AS 
34.15.150, delete in its entirety. Page 19, Section 6 amending AS 
44.37.025(c) delete in its entirety, (the Division of Technical Services 
presently is constrained utilizing judicial employees of the court system 
to perform services for recording). The Division of Technical Services is 
presently attempting to establish recording positions in the court served 
areas to resolve problems utilizing court employees who are not under the 
direct division control and to give full support to the recording 
functions in these offices.

4. Fiscal Impact
tssara Fiscal Note Attached

5. Other Departments Effected: N/A

6. Related Legislation: The Department of Natural Resources has submitted a
FV 82 CIP budget request to upgrade the Departments land information and 
distribution system. A review of this proposed SB 78 legislation and 
relationship to the submitted FY 82 CIP will be forthcoming within two 
weeks.

Commissioner’s Approval
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T O :

FROM:

D A T E : 

RE:

K e v i n  Bruce, Committee Aide 
Senate Judiciary Committee 
A l a s k a  State Legislature

D i c kerson Regan, Consultant 5k.
Alas k a  Code Revision C o m m i s s i o n ^ L,;

J a n u a r y  29, 1981

Notes on DNR's Bill Analysis of SB 78 on 
Recording and Recordable Documents

Following are the comments you requested on the 
Dep a r t r e n t  of Natural Resources "Bill Analysis" for SB 78 
on Recording and Recordable D o c u m e n t s . The numbers used in 
the commciics tie to the numbers penciled on the DNR Bill A n a l y­
sis ara on a copy the bill marked with the DNR proposed 
c h a n g e s .

1. The main arguments for and against requiring 
a c k n o w l e d g m e n t s  are in the Alas k a  Code Revision Commission's 
(ACRC) comment on the bill at pages 17 and 18. See alto on 
p a g e  15 the Commissioners on Unif o r m  State Taws' statement on 
the office of notary. For ready reference these sections of 
the comment are attached.

The ACRC took it*’ position after a great deal of 
deliberation. However, realizing it would be controversial it 
also a t t a c h e d  amendments to its draft bill that wo u l d  remove 
the provision from the bill. If the legislature chooses not to 
follow the ACRC recommendation on acknowledgments in SB 77, it 
could r e f e r  to the form of amendments attached at the end of the 
A C R C  cornrentary on the bill. They cover the same ground as the 
DNR's objections regarding pages 17-18 of SB 77.

2. Whenever the system begir.s to use electronic 
trans m i s s i o n  of recorded documents, the person at a remote 
terminal should have access to the recorded official plat.
If it is recorded, he will have that access even if a large 
plat is r e c o r d e d  in several smaller parts. Perhaps DNR's 
concern that the original plat should be retained as a public
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document could be easily a c commodated by an amendment to the 
b i l l  r e q uiring that plats be both filed (as at present) and 
recorded.

3. Retaining the paper document (filing) is no m o r e  
ne c e s s a r y  for tax liens than for ot h e r  important documents 
(deeds, deeds of trust). The Alaska Department of Revenue and 
the IRS agreed w h e n  the bill was drafted, and I beli e v e  the 
state r e c o r d e r  and the then responsible department . (Commerce 
and E c o n o m i c  Development) also agreed.

A„ I believe DNR's concern has b e e n  addressed and
that the comment refers to an earlier draft of the bill or to
the U n i f o r m  Federal Lien Regist r a t i o n  Act b efore changes in 
this bill.

5. It is m y  un d e r s t a n d i n g  that the main impetus
for A C R 1  drafting a recording bill was to seek to clarify w h a t
documents are recordable. M u c h  effort of the ACRC was directed 
to this purpose. At present (leaving aside the question of 
acknowledgment) the recorder records the documents referred to 
in the bill as "Class A" documents, and m u s t  make the same j u d g­
men t  calls as the bill w o u l d  require. "Class B" includes all 
other documents. They are n o t  recordable at present, but w i l l  be 
recordable for safekeeping under the bill. The unschooled 
p e r s o n  bringing a document for recording should not be required 
to k n o w  w h e t h e r  his document is r e c ordable in Class A, any
m o r e  than he is n o w  required to k n o w  whether his document is 
r e c ordable at all.

6. The proposal for amendment of the b i l l  should
b e clarified. Indexing of Class A  documents is left for regu- 
lation by the DNR. If information for complete tract indexing 
is to be r e q u i r e d  in some recording districts (as the ACRC 
s u p posed it w o u l d  be) the phrase " a c c o m p a n i e d  by" would prevent 
some important problems. An example: Complete tract indexing
w o u l d  require that the complete tract description be in a 
d o c ument or it w o u l d  be rejected for recoi-ding and could not 
p r o v i d e  constructive notice. Such documents now form important 
links in the chain of title. Thr phr a s e  "accompanied by" would 
p e r m i t  the document to be recorded even if the grantor were 
dead or could not be reached to sign a corrected document w i t h  
a full "legal description" of the property.

7. The proposal for amendment of the bill should 
b e  clarified. It is not clear whether the objection is to 
two classes of documents, to admissibility in evidence of 
u n a c k n o w l e d g e d  documents or whether the objection h«\s to do 
w i t h  admissi b i l i t y  in evidence in a broader sense.
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8. As to (9), since some liens, even now, are 
recorded, it is ne c e s s a r y  that a release be recordable.

As to (10) ;'t F e'reason .for' the objection should be
clarified.

9. Bar Association review brought the n e e d  for this 
s u b s e c t i o n  to the ACRC. Fixture filing is provided for in
SB 77, a bill w h i c h  w o u l d  adopt 1972 uniform amendments to the 
UCC. Fixtures are part of real property and one searching title 
to real property should find a lien o n  fixtures w h e n  he searches 
the real property records. T h e  permission to record will do 
n o  h a r m  and will be necessary if the pertinent part of SB 77 
is p a s s e d  here as it has been in 32 other states. Reference, 
i n  SB 77 p r o posed sec. 45.09.313(a)(2):

(1)  g o o d s  a r e  " f i x t u r e s "  when t h e y  become so  r e l a t e d  t o  

p a r t i c u l a r  r e a l  e s t a t e  t h a t  an i n t e r e u t  i n  them a r i s e s  u n d e r  r e a l  

e s t a t e  l a w ;

(2 )  a  " f i x t u r e  f i l i n g ” i s  t h e  f i l i n g  i n  th e  o f f i c e  where  a  

m o r t g a g e  nn  t h e  r e a l  e s t a t e  wou ld  be f i l e d  o r  r e c o r d e d  o f  a f i n a n c i n g  

s t a t e m e n t  c o v e r i n g  goods  w h ic h  a r e  o r  a r e  t o  become f i x t u r e s  and c o n ­

f o r m i n g  t o  t h e  r e q u i r e m e n t s  o f  AS 45.09.Av32;

10. The section is ne c e s s a r y  in connection with 
s e c t i o n  one and other parts of the b i l l  that lay the statutory 
f :mework for future "recording" by electronic communication 
w i t h  one central "place of recording." It also is broad enough 
to be consistent w i t h  present practice.

I noti c e  that I m i s s e d  a couple of the D N R  proposed 
changes. I've m a r k e d  them 11 and 12 on the Bill Analysis.

11. At the time the bill w a s  drafted, the records on
state public lands were ir. a different department from state 
r e c o r d i n g  offices. Perhaps no problems are being experienced now 
w i t h  getting documents from state pub l i c  land records into the 
r e c o r d i n g  system. Title cocpar ŝ m a y  or may not see a continu­
ing n e e d  for language similar Lu the questioned phrase. They
m a y  comment when they review the b i l l .

12. The term "accompanied by" is part of what makes 
this bill compatible w i t h  foreseeable technological advances in



•  •
Memorandum
Ja n u a ry  29, 1981
Page 4

recording. A  "document" is defined in proposed AS 40.17.040(5) 
to include not only a paper document but an electronic signal or 
tape that can be converted to a paper document by the recorder's

___________  - 1 _____ •  m i  1 4 1  • 1 « « •  4 4 4 «
machine or de v i c e . The bill^is^designed to_b.e....workable now arid, 
in the future... 'believeTtha.,recordervheeds-the-,information'-this
section calls-forl^and should ... 
shouW~b;eâ m o^ ^ fr6m ^ tfe"S ^ tI.«»*<• I l* r  - *'■ • •

... - --T— v. . ■ .c ... \ ry ■ ' —• - 1 3 . -  irl; belxeve rthx6. secticnxwas -favored? b y -a l l  those who rev iew ed„draf b s o ’f^tne b i l lV  uThe re q u e s t 'to . remove i t
ch/Mil -P,‘s h o u l o e  e 1 arified*

—  -  ••

D R :chw 

Attachments
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EXEC U T IVE  SECRETARY  
B IL L Y  G .  B E R R IE R

MEMORANDUM

TO: Kevin Bruce, Committee Aide
Senate Judiciary Committee 
Alaska State Legislature

FROM: Dickerson Regan, Consu'itant \ j u
Alaska Code Revision Commission

DATE: January 4, 1982

RE: SB 78--Recording and Recordable Documents

Since Legal Services in the Legislative Affairs 
Agency puts draft committee substitute bills behind all new 
pre-file bills in priority for staff time, I was informed the 
marked up SB 78 would not be typed until perhaps the first week 
of the session. However, Linn Asper, the legal staff person 
assigned :o the bill, tells me he is in good shape now and 
should be getting to it. Attached is the w a y  the bill went to 
him. Legislative Affairs has the mag cards for the bill so the 
retyping will be relatively uncomplicated.

I have made two changes from my notes at our meeting 
of November 23, 1931, in Anchorage. (1) In proposed AS 40.17.- 
020(b) I struck out ", or in the state division of forest, land 
and water management," and did not substitute ", in the Depart­
ment of Natural Resources,". The reason for this change is that 
I thought in our recent meetirg I was the voice against the 
simple deletion and I now conclude deletion is the beuter choice. 
For one thing, Droposed AS 4 0 . 1 7 . 1 1 0 ic) takes care of the matter 
adequately. (2) On page 3 I used "accompanied by or include" 
in proposed AS 40.17.030(a)(4), (a)(5), (a)(6) and (b) and added 
a (d) which provides that if the information required by (a)(4), 
(a)(6) or (b) is not included in the document it must be recorded 
with the document. I think that will meet Javan's objection. As 
I see it, the information will be marked on, or otherwise 
included in, the document in almost every instance. The ter­
minology just adds some flexibility that the commission believed 
would be needed if (1) documents in forms other than paper are 
recorded, and (2) ccmplete tract indexing is to be required in 
one or mere recording districts by regulation, a possibility 
the commission wised to provide for



Ke v i n  Bruce, Committee Aide 
January 4, 1982 
Page 2

Since I do not know h o w  you wish to handle communica­
tion at this point, I did not send copies of this memorandum 
to anybody in Natural Resources, leaving it to-you whether you 
wish e d  to continue dialogue at this point.

D R :chw

Enclosure: Marked up SB 78, as provided to
Legislative Affairs

P.S. At our meeting in November, Joe Burch mentioned a concept 
just then occurring to him of m e s hing class B documents with 
the system of Uniform Commercial Code filings. The concept was 
neither accepted nor rejected, to the best of my recollection.
I believe it was thought that it might be something to handle 
internally in Natural Resources and, in any case, that it would 
be left for Natural Resources to pursue should it seem practical 
and desirable when studied. The marked-up draft does not treat 
the concept. I believe it would require a major change in the 
UCC, so it probably will not be followed up.
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‘ m MEMORANDUM
DEPARTMENT OF NATUIW RESOURCES 
DIVISION OF TECHNICAL SERVICES

TO:
J i m  A n d e r s o n ,  D i r e c t o r  
D iv .  o f  T e c h n i c a l  S e r v i c e s

FROM: f vJ a v a n  M. B e i t i n g e h  'Jc 
S t a t e  R e c o r d e r  ^

&

S t a ^ ; of Alaska

DATE 

FILE NO 

TELEPHONE NO 

SUBJECT

J a n u a r y  2 6 ,  1982

2 7 4 -0 1 4 2

SB 78 R e v i s i o n s

I  s t i l l  h a v e  p r o b l e m s  w i t h  t h e  b i l l ,  a s  c o s t ,  i m p l e m e n t a t i o n  and  i n t e g r i t y  
o f  t h e  s y s t e m  a r e  f a c t o r s .

A r e a s  o f  c o n c e r n  and  s u g g e s t i o n s :

P u t  i n  b i l l ,  w h e r e  a p p r o p r i a t e ,  t h a t  w h e r e  r e c o r d / r e c o r d e d / r e c o r d i n g  i s  
u s e d  i n  r e f e r e n c e  t o  p l a t s  o n  p a g e s  1 t h r o u g h  6 l i n e  15,  i t  means when 
t e c h n o l o g y  p e r m i t s .

P a g e  4 ,  L i n e s  5 & 6 ,  why was s h a l l  changed  t o  may?

P ag e  8 ,  AS 4 0 . 1 7 . 0 3 0 ( c )  -  As m e n t i o n e d  b e f o r e ,  I  h o p e  t h i s  w i l l  n o t  b e  a 
p r o b l e m .  I t  s eem s  a l l  d o c u m e n t s  s h o u l d  r e q u i r e  s o m e t h i n g .

P ag e  9 AS 4 0 . 1 7 . 0 4 0 ( c )  and a l l  a r e a s  w h e re  B t y p e  d oc um en ts  a r e  m e n t i o n e d .
B t y p e  d o c u m e n t s  w i l l  s t i l l  r e m a i n  e x p e n s i v e  t o  im p le m e n t  i n  e a c h  r e c o r d i n g  
o f f i c e ,  i n  t i m e ,  p ro g ra m m in g ,  a d d i t i o n a l  e m p l o y e e s ,  eq u ip m en t  and s p a c e ,  
and  c l u t t e r  t h e  r e c o r d s  w i t h  d o c u e m n ts  t h a t  do  n o t  p r o v i d e  c o n s t r u c t i v e  
n o t i c e .  From t h e  P . S .  i n  D i c k  R e g a n ' s  memo t o  K e v i n  E r u c e ,  d a t e d  1 - 4 - 8 2 ,
I  do n o t  b e l i e v e  h e  u n d e r s t o o d  J o e  B u r c h ' s  p r o p o s a l  to  have  o n l y  o n e  p l a c e  
w i t h i n ^ f  t h e  r e c o r d i n g  s y s t e m  w h e r e  B t y p e  d o c u m e n t s  c o u l d  be r e c o r d e d .
T h i s  c o n c e p t  w o u ld  c u t  dcwn on  t h e  c o s t  and  p r o b l e m s .

P a g e  1 2 ,  l i n e  9 ,  I f  I  i n t e r p r e t  t h e  m ean ing  c o r r e c t l y ,  s h o u l d  r e a d  A 
s i g n e d ,  a c k n o w le d g e d  and r e c o r d e d  ...............................

P ag e  14,  l i n e  4 ,  And s h o u l d  b e  u s e d  i n s t e a d  o f  o r .

P ag e  15,  l i n e s  15 & 16 i s  c o v e r e d  i n  //53 on p a g e  19 ir. a d i f f e r e n t  m a n n e r .

P a g e  15 ,  b e g i n n i n g  w i t h  l i n e  27 II (10)  and c o n t i n u i n g  on p a g e  16.
P r e v i o u s  s t a t u t e  r e a d ,  "An e x a c t l y  c o n fo rm ed  co p y  o f  a l e a s e  o r  c o n t r a c t  
o r  o p t i o n  t o  p u r c h a s e  r e a l  p r o p e r t y  when t h e  p a r t y  c e r t i f i e s  u n d e r  o a t h  
t h a t  t h e  e x a c t l y  co n fo rm ed  c o p y  was r e c e i v e d  by  h im  in  t h e  c o u r s e  o f  t h e  
t r a n s a c t i o n ,  t h a t  t h e  o r i g i n a l  i s  n o t  i n  h i s  p o s s e s s i o n  and t h a t  t h e  
i n s t r u m e n t  o f f e r e d  f o r  r e c o r d a t i o n  i s  an  e x a c t  d u p l i c a t e ' .  I f .  t h e  law  
i s  t o  become s o  f l e x i b l e  a s  t o  i n c l u d e  any c l a s s  A document  i n  t h i s  manner  
i t  s h o u l d  be a t  l e a s t  a s  b i n d i n g  a s  t h e  p r e v i o u s  l aw .  See  recommended 
c h a n g e s  i n  d r a f t .

P ag e  1 7 ,  l i n e  25 / / ( 3 5 ) ,  add  f i l e d  and r e c o r d e d  when t e c h n o l o g y  p e r m i t s .

P a g e  1 8 ,  l i n e  25 # ( 5 0 ) ,  I  s t i l l  h a v e  a p r o b l e m  w i t h  t h i s ,  s e e  a t t a c h e d  
memos f ro m  and  t o  Dick  R e g a n .

02-001 ( Rtv.l 0/79 J 1 0



P a g e  2 1 ,  b e g i n n i n g  w i t h  l i n e  11 -  T h i s  w i l l  r e q u i r e  c h a n g in g  t h e  p ro g ra m  
a n d  c o s t  s h o u l d  b e  c o n s i d e r e d .  R e s e a r c h  and  Deve lop m en t  h a v e  p r o b l e m s  
a d d i n g  a b b r e v i a t i o n s  t o  p r e s e n t  p r o g r a m ,  w h i c h  s h o u l d  be a m i n o r  e n d e a v o r .

AS U 9 . 4 0 . 0 5 0 ;  AS 0 9 . 5 5 . 3 7 0 ;  As 1 0 . 3 0 . 0 2 0 ;  AS 1 3 . 2 6 . 2 6 5 ; -AS 2 3 . 1 0 . 0 4 7 ;
AS 2 3 . 2 0 . 2 0 0 ;  AS 2 3 . 3 0 . 1 6 5 ;  AS 2 7 . 1 0 . 0 2 0 ;  2 7 . 1 0 . 0 5 0 ;  2 7 . 1 0 . 0 6 0 ;  2 7 . 1 0 . 0 7 0
2 7 . 1 0 . 1 6 0 ;  , 2 7 . 1 0 . 1 9 0 ;  AS 2 7 . 1 5 . 0 1 0 ;  AS 3 2 . 1 0 . 0 1 0 ;  3 2 . 1 0 . 2 4 0 ;  AS 3 4 . 3 5 . 0 6 5 ;  
3 4 . 3 5 . 1 6 0 ;  3 4 . 3 5 . 1 8 5 ;  3 4 . 3 5 . 2 4 0 ;  3 4 . 3 5 . 2 5 0 ;  3 4 . 3 5 . 3 0 5 ;  3 4 . 3 5 . 3 3 0 ;  3 4 . 3 5 . 4 0 5  
3 4 . 3 5 . 4 4 0 ;  3 8 . 0 5 . 1 9 5 ;  3 8 . 0 5 . 2 0 0 ;  3 8 . 0 5 . 2 0 5 ;  , 3 8 . 0 5 . 2 1 0 ;  3 8 . 0 5 . 2 2 0 ;  3 3 . 0 5 . 2 4 5  
a r e  f i n e  f o r  c h a n g i n g  f i l e d  t o  r e c o r d i n g .

2 7 . 1 0 . 1 7 0 ;  2 7 . 1 0 . 2 1 0 ;  2 7 - 1 0 . 2 3 0 ;  3 8 . 0 5 . 2 3 0  s h o u l d  b e  added  to  a b o v e  l i s t .  '

AS 3 4 . 0 7 . 0 2 0 ;  3 4 . 0 7 . 0 4 0 ;  3 4 . 0 7 . 0 5 0  s h o u l d  r e m a i n  a s  i s  o r  r e v i s e d  to  ad d  
when  t e c h n o l o g y  p e r m i t s .

AS 3 4 . 0 7 . 0 7 0 ;  AS 3 4 . 2 0 . 0 8 0 ;  AS 4 6 . 1 5 . 1 6 0  n e e d  no c h a n g e .

AS 1 0 . 1 5 .  230 -  >.S 1 0 . 1 5 . 2 6 0  s h o u l d  b e  r e v i o v c d  and amended to  f:i.t  r e c o r d i n g
p r o c e d u r e s  f o r  p r o c e s s i n g  a n d  f e e s .

AS 3 4 . 1 5 . 2 1 0  -  Ai 3 4 . 1 5 . 2 5 0 ,  Why i s  t h i s  b e i n g  r e p e a l e d .  I t  i s  so m e t i m e s  
a u s e f u l  t o o l  w h e re  t h e r e  i s  no n o t a r y  and i n  c o u r t  c a s e s .

AS 3 4 . 1 5 . 3 0 0  and / S  3 4 . 1 5 . 3 3 0  seem t o  be u s e f u l  s t a t u s e s . -

I f  t h e  b i l l  p a s s e s  i n  the p r e s e n t  f o rm  w h ic h  w i l l  r e q u i r e  new p ro g r a m m in g ,  
e q u i p m e n t ,  s p a c e ,  em p lo y ee s  e t c . ,  I  c a n n o t  s e e  how i t  would  be p o s s i b l e  
t o  be r e a d y  f o r  e n a c t m e n t  b y  J a n u a r y  1 ,  1983 .

Page 2 - SB 78 Revisions .•



;M EM ORAN C^M State%f Alaska
DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF TECHNICAL SE1

TO: DATE: O c t o b e r  1 2 ,  1981
J i m  A n d e r s o n ,  D i r e c t o r
D i v i s i o n  o f  T e c h n i c a l  S ^ r v  
D e p t ,  o f  N a t u r a l  R e s o u r c e s

FILE NO: 1 2 9 0 / 1 1 5 0

TELEPHONE NO: 2 7 4 - 0 1 4 2

FROM : J a v a n  M. B e i t i n g e : 
S t a t e  R e c o r d e r

SUBJECT: SB 7 8

1 .  E f f e c t s  o f  B i l l :  S3 78 i n c o r p o r a t e s  some new c o n c e p t s  t h a t  make r e c o r d i n g
l a w s  s i m p l i e r  f o r  t h e  p u b l i c .  However ,  t h e  ^ v e r a l l  i m p a c t  w i l l  r e q u i r e  a 
h i g h e r  d e g r e e  o f  j u d g e m e n t  c a l l  on  the. p a r t  o f  t h e  r e c o r d i n g  o f f i c e ,  w i l l  
r e q u i r e  r e - w r i t i n g  t h e  d a t a  e n t r y  p ro g ra m  a t  c o n s i d e r a b l e  c o s t ,  w i l l  r e ­
q u i r e  a d d i t i o n a l  e m p lo y e e s  an d  e q u i p m e n t ,  and l o w e r  t h e  i n t e g r i t y  o f  t h e

Comments:  W i th  no a c k n o w le d g e m e n t  r e q u i r e d  on d o c u m e n t s  and a f f i d a v i t s
a t t a c h e d  t o  c o p i e s ,  t h e  p o t e n t i a l  f o r  f r a u d  i s  i n c r e a s e d  o v e r  t o d a y ' s  
p r e s e n t  s y s t e m .  The s y s t e m  i s  now i n  l i n e  w i t h  c o u r t  c a s e s  and  p r e s e n t  
c o u r t  a d m i n i s t r a t i v e  r u l e s  t h a t  w e r e  d e v e l o p e d  f o r  t h e  r e c o r d i n g  o f f i c e  
i n  p a s t  y e a r s .  By r e c o r d i n g  p l a t s ,  i n s t e a d  o f  f i l i n g ,  would  p l a c e  a 
l a n d  t i t l e  d o c u m e n t  i n  t h e  h a n d s  o f  p r i v a t e  i n d i v i d u a l s  and would  n o t  
p r o v i d e  t h e  p u b l i c  w i t h  a d e q u a t e  i n f o r m a t i o n  so v i t a l  t o  t h e  l a n d  r e c o r d s  
s y s t e m .  T ax  L i e n s  c o u l d  be r e c o r d e d ,  b u t  would r e q u i r e  some c h a n g e s  i n  
4 0 . 1 9 . 0 4 0 ( b ) .  R e c o r d i n g  C l a s s  B d o c u m e n t s  would  b e  a  g r e a t  e x p e n s e  t o  t h e  
s t a t e  i n  t i m e ,  p ro g r a m m in g ,  a d d i t i o n a l . e m p l o y e e s , e q u ip m e n t  and  s p a c e ,  and 
w o u ld  c l u t t e r  t h e  r e c o r d s  w i t h  d o c u m e n t s  t h a t  do n o t  p r o v i d e  c o n s t r u c t i v e  
n o t i c e  f o r  a n y  p u r p o s e .  T h i s  c o n c e p t  w o u ld  o n l y  c a u s e  p u b l i c  i n d i g n a t i o n .

3 .  P r o p o s e d  am e n d m e n t s :  u n p a g e  2 ,  S e c t i o n  4 0 . 1 7 . 0 2 0 ( b )  d e l e t e  " i n  t h e
s t a t e  d i v i s i o n  o f  f o r e s t ,  l a n d  and  w a t e r  m an ag em en t"  and i n s e r t  " D e p a r t ­
m en t  o f  N a t u r a l  R e s o u r c e s "  ( t h i s  d o e s  n o t  i n c l u d e  p l a t s ) .  P a g e  3 ,  S e c t i o n  
4 0 . 1 7 . 0 3 0 ( a ) ( 4 )  d e l e t e  t h e  w o rk s  " a c c o m p a n i e d  by o r " .  Page  3 ,  S e c t i o n  
4 0 . 1 7 . 0 3 0 ( a ) ( 6 )  d e l e t e  " a c c o m p a n i e d  by" a n d  i n s e r t  " i n c l u d e " ;  d e l e t e  
" g r a n t  o r " .  P ag e  3 ,  S e c t i o n  4 0 . 1 7 . 0 3 0 ( c )  d e l e t e  t h e  e n t i r e  s t a t e m e n t .
(Some t y p e  o f  s i g n a t u r e ,  a c k n o w le d g e m e n t  o r  v e r i f i c a t i o n  s h o u l d  be on each  
d o c u m e n t ) .  P ag e  6 ,  S e c t i o n  4 0 . 1 7 . 0 9 0 ( a )  I n s e r t  " and a c k n o w le d g e d "  a f t e r  
s i g n e d .  P a g e  6,  S e c t i o n  4 0 . 1 7 . 0 9 0 ( b )  I n s e r t  "and  a c k n o w l e d g e d "  a f t e r  s i g n e d .  
P a g e  8,  S e c t i o n  4 0 . 1 7 . 0 9 0 ( 1 0 )  (d )  d e l e t e  f i r s t  " o r "  and i n s e r t  " a n d " .  P a g e  9,  
S e c t i o n  4 0 . 1 7 . 1 1 0 ( a )  i n s e r t  " a m : a c k n o w le d g e d "  a f t e r  s i g n e d .  P ag e  1 0 ,
S e c t i o n  4 0 . 1 7 . 1 1 0 ( b ) (10)  d e l e t e  i n  i t s  e n t i r e t y ( s e e  p r e s e n t  s t a t u t e ) .  Page  
1 1 ,  S e c t i o n  4 0 . 1 7 . 1 1 0 ( b ) (18)  n e e d s  c l a r i f i c a t i o n .  Pag e  12,  S e c t i o n  4 0 . 1 7 . 1 1 0  
(b )  (35)  d e l e t e  in  i t s  e n t i r e t y ,  ( t h i s  s h o u l d  b e  a  d ocum en t  t h a t  i s  f i l e d  i n  
t h e  r e c o r d i n g  o f f i c e ) .  P a g e  1 3 ,  S e c t i o n  4 0 . 1 7 . 1 1 0 ( b ) (47)  d e l e t e  i n  i t s  en­
t i r e t y .  (As t h e r e  i s  no s t a t e  t a x  and r e f e r e n c e  d o c u m e n t s  s h o u l d  b e  f i l e d  i n  
p r e s e n t  s y s t e m ) .  P a g e  1 3 ,  S e c t i o n  4 0 . 1 7 . 1 1 0 ( b ) (48)  c o u l d  ba  r e c o r d e d ,  b u t  
S e c t i o n  4 0 . 1 9 . 0 4 0 ( b )  would  n e e d  t o  be r e v i s e d .  P a g e  13 ,  S e c t i o n  4 0 . 1 7 . 1 1 0  
( b ) ( 5 0 )  d e l e t e  i n  i t s  e n t i r e t y ,  ( t h i s  i s  c o v e r e d  u n d e r  t h e  U n i fo rm  Comm erc ia l  

' ' C o d e  f i l i n g s  and s h o u l d  n o t  b e ' a  r e c o r d i n g “d c c u m e n t ' u n d e r  t h e  r e c o r d i n g  o f f i c e  
i n  t h i s  b i l l ) .  P a g e  1 7 ,  S e c t i o n  4 0 . 1 9 . 0 4 0 ( b )  add " w h ich  m us t  b e  n o t e d  i n  t h e  
c o n t e n t s  o f  t h e  d o c u m e n t " .

s y s t e m



Page 17, Section' 3 amending AS 34.15.010(a), delete in its entirety.

Page 18, Section 5 amending AS 34.15.150, delete in its entirety.

Page 19, Section 6 amending AS 44.37.025(c), consideration should be given

to the Division of Technical Services assuming the responsibilities now

assumed by the courts. All the ramifications should be addressed prior to 

making changes. Besides G l e n n l l e n ,  Valdez, Seward, Kodiak and Sitka where 

recording is done by the court, records are kept and made available to the 

public in Haines, Skagway, Petersburg, Wrangell, Cold Bay, Aniak, Nenana, 

Cordova, Dillingham and Naknek.• • v if .; '*  •
Alternative to SB 78 is to contract with someone to revise present statutes 
and wri t e  regulations.

I have no idea what the fiscal impact would be but enclosed herewith is an 

analysis prepared by Joe Burch April 4, 1981.

*

P a g e  1 9 ,  S e c t i o n  7,  t;.-: f o l l o w i n g  s t a t u t e s  s h o u l d  b e  d e l e t e d  from t h e  p r o p o s e d  
c h a n g e s .
3 4 . 0 7 . 0 2 0 ,  3 4 . 0 7 . 0 3 0 ,  3 4 . 0 7 . 0 4 0 ,  3 4 . 0 7 . 0 5 0  ( t h e s e  r e f e r e n c e  t h e  s u r v e y  maps 
and  f l o o r  p l a n s  u n d e r  t h e  H o r i z o n t a l  P r o p e r t y  Regimes  A c t .  These  d o c u m en t s  
s h o u l d  b e  f i l e d  a s  p l a t s  a s  t h e y  h av e  b e e n  i n  t h e  p a s t ) .
4 0 . 1 5 . 0 1 0 ,  4 0 . 1 5 , 0 2 0 ,  4 0 . 1 5 . 0 4 0 ,  4 0 . 1 5 . 0 5 0 ,  4 0 . 1 5 . 0 7 0  ( t h e s e  r e f e r e n c e  s u b ­
d i v i s i o n  p l a t s  w h ich  s h o u l d  b e  f i l e d ) .
3 4 . 0 7 . 0 7 0  and  3 4 . 2 0 . 0 8 0  a p p e a r  t o  b e  c o r r e c t  a s  w r i t t e n .

Pa g e  19 ,  S e c t i o n  8,  i f  a c k n o w l e d g e m e n t s  a r e  r e q u i r e d  3 4 . 1 5 . 2 1 0  -  3 4 . 1 5 . 3 5 0
s h o u l d  n o t  b e  r e p e a l e d .  4 3 . 1 0 . 0 9 0  ••• 4 3 . 1 0 . 1 5 0  ( F e d e r a l  Tax L . e n s  s h o u l d  b e
r e v i e w e d  b e f o r e  r e p e a l i n g  t h e s e  s t a t u t e s ) .

P a g e  1 9 ,  S e c t i o n  9,  I f  b i l l  i s  p a s s e d  i n  i t s  p r e s e n t  fo rm e f f e c t i v e  d a t e  
s h o u l d  b e  e x t e n d e d  a t  l e a s t  u n t i i  19821.



TO :

F R O M

MEMOR
DEPARTMENT OF NATURAL RESOURCl 

DIVISION OF TECHNICAL SERVICES

David Rogers

Special Assistant

Dept, of Natural Resources

Joseph C. Burch 

Deputy Director 
Division of Tec

DATE:

FILE NO: H 5Q (1981 Fisca’ Notes)

TELEPHONE NO: 263-2213

s u b j e c t :  SB 78 Fi.ecal Analysis

ic '1 Services

1) Fiscal impact with no change in existing technology:

10-48-8-808 Recorder's Office

$20.0 Contractual funds to rewrite and publish amended

and new recording procedures.

$10.0 RSA funds to Departement of Law to resolve change

over problems.

$20.0 Adveritizing funds to inform the general public

through newspapers and electronic media.

$50.0 TOTAL

2) Fiscal impact with no change in exiting technology:

Assumption:

a) Replace Court System assistance in Glennallen, Valdez, Kodiak, 

Sitka and Seward with district recording office employees.

P) ir 1 costs above are appropriate.

10-48-8-808 Recorder's Office

$ 50.0 //l above

108.3 5 positions - Recording Clerk I, range 8

5.0 travel

37.5 space, telephones, copier, etc.

60.0 general office supplies

9.0 equipment

$ 2 6 9 . 8 T O T A L
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DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF TECHNICAL SERVICES

t o - David Rogers

Special Assistant 

Dept, of Natural Resources

PROM Joseph C. Burch 

Deputy DirectorJJ 

Division of T e c m i c a l  Services

S ta ll of Alaska

DATE: 

FILE NO: 

TELEPHONE NO: 

SUBJECT:

April A, 1981

1150 (1981 Fiscal Notes)

263-2213•r-
SB 78 Fiscal Analysis

1) Fiscal impact with no change in existing technology:

10-48-8-808

$20 .0

$10.0

$20,0

$50.0

Recorder's Office

Contractual funds to rewrite and publish amended 

and new recording procedures.

RSA funds to Departement of Law to resolve change 

over problems.

Adveritiz.ing funds to inform the g(.neral public 

through newspapers and electronic media.

TOTAL

2) Fiscal impact with no change in exiting technology:

Assumption:

a) Replace Court System assistance in Glennallen, Valdez, Kodiak, 

Sitka and Seward with district recording office employees.

b) # 1 costs above are appropriate.

10-48-8-803 Recorder's Office

$ 50.0 # 1 above

108.3 5 positions - Recording CJ.erk I

5.0 travel

37.5 space, telephones, copier, etc.

60.0 general office supplies

9.0 equipment

$269.8 TOTAL



W  FISCAL NOTE

I. REQUEST ™
Bill/Resolution No. SR_________ ______________________ __ __________ _________
Title —Ar) a c t  r e l a t i n g  t o  r e c o r d i n g  and  r e c o r d a b l e  dornmpnt-c__________________
Requested bv.Rules Committee (for Code Revision Cnrmri ̂  nn) Date 5-Vl-fll

II. FISCAL DETAIL
Agency A ffected  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s _________________________________________________
Program Category A ffected .D e p a r t m e n t  o f  N a t u r a l  f t e s o n r c e s  Manaopmpnt and Adm-tn-igfraHnn 
BRU, Program, or Subprogram(s) Affected Management  S  A d m ’ n ^ r r a i - i n n ;  T n f c r m a i - - i  r m / f t p r n r a c .  M g - m f j  

(N ote: I f  more than one budget component is a ffected , separate line-item amounts and funding for each 
com ponent in the analysis section.) 

EXPENDITURES (Thousands o f  Dollars)

- FY 8 1 .F Y 82 FY 83 FY 84 • FY 85 FY86

100 PERSONAL SERVICES 0 0
200  TRAVFT. 0 0
2 00  . CONTRACTUAL 50-0 0

*

400  COMMODITIES 0 0 -

500 EOUIPMENT 0 0
600 LAND & STRUCTURES 0 0
.700 GRANTS. CLAIMS. ETC. 0 0

TOTAL
5 0 .0  0

FUNDING (Thousands o f  Dollars)

GENERAL FUND 5 0 .0 0
FEDERAL FUNDS
OTHER (Specify Fund Source) •

POSITIONS

FULL TIME 0 0 »

PART TIME
TEMPORARY

III. ANALYSIS- (See Fiscal Note Preparation Instructions, Section III)
The c o n t r a c t u a l  f u n d s  r e q u e s t  a r e  t o  r e w r i t e  and p u b l i s h  amended p r o c e d u r e s  and 
new r e c o r d i n g  r e g u l a t i o n s  f o r  C l a s s  A and B d o c u m e n t s .  T h i s  i n c l u d e s  fu . ;d s  f o r  
t h e  D e p a r t m e n t  o f  Law t o  r e s o l v e  c h a n g e  o v e r  p r o b l e m s  and r e v i e w  o f  new r e g u l a t i o n s  
' o b e  p r o m u l g a t e d .

A d d i t i o n a l l y  a r e  f u n d s  f o r  a d v e r t i s i n g  c o s t s  a s s o c i a t e d  w i t h  a d o p t i n g  r e g u l a t i o n s ,  
i n f o r m i n g  the p u b l i c  o f  new law s f o r  r e c o r d i n g ,  and  p u b l i s h i n g  a  h a n d o u t  summary 
o f  new r e c o r d i n g  p r o c e d u r e s  and r e q u i r e m e n t s .

IV. DATE 5 -1 1 -8 1 ____________________PREPARED BY Claud M. .Hoffman________________
AGENCY Pi v i s i o n  n f Technica l Sprv irp- ;

Original: Legislative Finance PHONE 263-2200_____________________
cc: Budget and Management

Prime Sponsor (First Legislator Named) 

3 3 - 0 0 1  (Rev. 12/79)

*



TJTLG IN5URANCG AND TRU5T 

P10NGGR NATIONALTITLG INSURANCG

F e b r u a r y  8, 1980

Mr. R o b e r t  J. W h i s m a n  
S e n i o r  V i c e  P r e s i d e n t  
A l a s k a  T i t l e  G u a r a n t y  C o m p a n y  
500 S i x t h  A v e n u e  
A n c h o r a g e ,  A l a s k a  99501

RE: A l a s k a  C o d e  R e v i s i o n s

D e a r  Mr. W h i s m a n :

T h e  A l a s k a  p r o p o s a l  to r e v i s e  the r e c o r d i n g  l a w s  a p p e a r s  to be 
one of m a n y  s t u d i e s  b e i n g  m a d e  in the v a r i o u s  states. T h e  
N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  on u n i f o r m  s t a t e  laws in 
1977 d r a f t e d  a p r o p o s a l  to m o d e r n i z e  and u n i f y  l e g i s l a t i o n  in 
all s t a t e s  in r e g a r d  to l a n d  titles. As of t h i s  d a t e  n o  s t a t e  
has a d o p t e d  a n y  o f  the p r o v i s i o n s  thereof.

T h e  a b o v e  p r o p o s a l  w a s  c l o s e l y  f o l l o w e d  in the b a c k g r o u n d  s t u d y  
in C a l i f o r n i a  p r e p a r e d  b y  J a m e s  L. B l a w i e  of S a n t a  C l a r a  Law 
School.  T h e  i n t e n t i o n  o f  h i s  s t u d y  w a n  to c h a r t  o u t  t h e  s p e c i f i c  
m a t t e r s  t h a t  m i g h t  b e  c o v e r e d  in the p r o j e c t  a n d  s u g g e s t  fhe 
a p p r o a c h  t h e  C a l i f o r n i a  C o d e  R e v i s i o n  C o m m i s s i o n  s h o u l d  take.
T h e y  a r e  p r o c e e d i n g  s l o w l y  o n  this s t u d y  a n d  a r e  c o n s i d e r i n g  a 
" m a r k e t a b l e  t i t l e  act" as t h e i r  first a r e a  o f  i n t e r e s t .  On 
J a n u a r y  21, 1980, t h i s  p r o p o s a l  w a s  f o r w a r d e d  to all t i t l e  
c o m p a n y  c o u n s e l  for t h e i r  s u g g e s t i o n s  as to a l t e r n a t e  a p p r o a c h e s  
in d e a l i n g  w i t h . t h e  v a r i o u s  m a t t e r s  d i s c u s s e d  in the b a c k g r o u n d  
s t u d y .

T h e  p r o p o s a l s  al l s e e m  to r e c o m m e n d  the use o f  a s y s t e m  l o c a t e d  
in a c e n t r a l  p l a c e  w i t h  f a c i l i t i e s  for a t r a c t  i n d e x  s y s t e m  w i t h  
c o m p u t e r  a c c e s s  p o i n t s  in e a c h  c o u n t y  r e c o r d e r ' s  o f f i c e .  It is 
a s s u m e d  t h e y  w i l l  t r a n s m i t  the d o c u m e n t s  by m e a n s  o f  a t e l e - c o p i e r  
o r  s o m e t h i n g  s i m i l a r  t h e r e t o .  A t  the p r e s e n t  ti me o u r  c o m p a n y  is 
u n a w a r e  of any s y s t e m  that w o u l d  t r a n s f e r  d o c u m e n t s  s a t i s f a c t o r i l y  
and in v o l u m e  a n d  t h a t  c o u l d  be r e l i e d  u p o n  to o p e r a t e  on a day-to- 
d a y  b a s i s  w i t h o u t  b r e a k d o w n s .  If a s y s t e m  is a v a i l a b l e  at p r e s e n t  
o r  in the i m m e d i a t e  f u t u r e  it m i g h t  p r o v e  s u c c e s s f u l  in A l a s k a  
b e e  -use of the l o w  v o l u m e  o f  r e c o r d i n g s  and the r e m o t e n e s s  of 
some r e c o r d i n g  d i s t r i c t s .  We are not t o t a l l y  c o n v i n c e d  as to t h e  
r e l i a b i l i t y  of s u c h  a s y s t e m  or the n e e d  for it at the p r e s e n t

6300 Wilshiro Boulevard Los Angeles, California 90048 213 852 6000



P a g e  2

t i m e  in A l a s k a .  If, h o w e v e r ,  the d o c u m e n t s  c a n  be r e c o r d e d  in the 
l o c a l  r e c o r d i n g  o f f i c e  as is the p r a c t i c e  now, the fact t h a t  t h e y  
w i l l  b e  t r a n s f e r r e d  b y  t e l e c o p i e r  to a c e n t r a l  o f f i c e  s h o u l d  h a v e  
n o  d a m a g i n g  e f f e c t  as long as t h e  l o c a l  r e c o r d i n g  o f f i c e  h a s  a 
c o p y  t h e r e o f .

T h i s  s y s t e m  d o e s  n o t  s e e m  t o o  p r a c t i c a l  in a h i g h  v o l u m e  c o u n t y  
l i k e  L o s  A n g e l e s  as it w o u l d  n e c e s s i t a t e  t r a n s m i t t i n g  1800 d o c u­
m e n t s  to t h e  c e n t r a l  o f f i c e  daily. This f i g u r e  a d d e d  to the r e­
c o r d i n g s  o f  o t h e r  C a l i f o r n i a  c o u n t i e s  w o u l d  e n t a i l  a lot of d a i l y  
t r a n s m i s s i o n s .  It a p p e a r s  to be a d u p l i c a t i o n  h a v i n g  all d o c u m e n t s  
in o n e  c e n t r a l  p l a c e  and t h e s e  same d o c u m e n t s  s t c r e d  in the v a r i o u s  
r e c o r d i n g  d i s t r i c t s  also.

P a r a g r a p h  5, S e c t i o n  4 O . 1 7 . O 3 0 o f  the A l a s k a  p r o p o s a l  r e q u i r e s  the 
n a m e  o f  the p e r s o n  w h o  p r e s e n t s  the d o c u m e n t  for r e c o r d i n g  a n d  the * 
n a m e  o f  the person, in w h o s e  b e h a l f  it is to be recorded . It w o u l d  
s e e m  t h a t  the i n f o r m a t i o n  " r e c o r d e d  at the r e q u e s t  of" w o u l d  be 
s u f f i c i e n t .

a*  17* O 3 O
P a r a g r a p h  6/1 r e q u i r e s  the m a i l i n g  a d d r e s s e s  for all p a r t i e s  w h o  r e­
q u i r e  an i n t e r e s t  u n d e r  the c o n v e y a n c e  d o c u m e n t .  T h i s  c o u l d  p r o v e  
c u m b e r s o m e  if t h e r e  are a n u m b e r  of g r a n t e e s  a n d  w o u l d  n e c e s s i t a t e  
the a d d i n g  of an a d d i t i o n a l  p a g e  to t he d o c u m e n t .  It is a s s u m e d  
t h a t  p a r a g r a p h  (6 ) r e q u i r e s  t h a t  the m a i l i n g  a d d r e s s e s  be r e c o r d e d  
w i t h  a n d  be p a r t  o f  the c o n v e y a n c e  d o c u m e n t .  The s t a t e m e n t s  p r i n t e d  
on t h e  d o c u m e n t  " a f t e r  r e c o r d i n g  mail to" and "send t a x  s t a t e m e n t s  
to" w o u l d  a c c o m p l i s h  more.

N o  a t t e m p t  h a s  b e e n  m a d e  to d e t e r m i n e  if the list o f  Class "A" 
d o c u m e n t s  in S e c t i o n  4 0 . 1 7 . 1 1 0  is c o m p l e t e  b u t  d e e d s  of trust, 
m o r t g a g e s ,  r e l e a s e  o f  m o r t g a g e s  and r e c o n v e y a n c e  do not a p p e a r  
to b e  l i s t e d  t h e rein . The n e c e s s i t y  of l i s t i n g  C lass  "A" d o c u m e n t s  
s h o u l d  b e  r e - e v a l u a t e d .

S e c t i o n  4 0 . 1 7 . 1 2 0  c o n t a i n s  the i n f o r m a t i o n  n e c e s s a r y  for a m e m o r a n­
d u m  o f  l e a s e  to be r e c o r d e d  b u t  it d i d  no t m e n t i o n  the n e c e s s a r y  
o p e r a t i v e  w o r d s  to c r e a t e  a lease. T h e  f o l l o w i n g  m a t t e r s  s h o u l d  be 
in the m e m o r a n d u m  o f  lease:

1. T h e  n a m e s  o f  the l e s s o r  and the l e s s e e  a n d  a d d r e s s e s

2. O p e r a t i v e  w o r d s  o f  lease f r o m  l e s s o r  to l e s s e e

3. A  d e s c r i p t i o n  of the p r o p e r t y  l e a s e d

4. A  r e c i t a l  i n d i c a t i n g  the t r a n s f e r  from l e s s o r  to lessee
is m a d e  s u b j e c t  to the terms, c o v e n a n t s  a n d  c o n d i t i o n s  
o f :

a. A  lease of s p e c i f i e d  d a t e  e x i s t i n g  b e t w e e n  the 
p a r t i e s

R o b e r t  J. W h i s m a n
F e b r u a r y  8, 1 9 8 0
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T h e  o t h e r  i t e m s  l i s t e d  t h e r e i n  r e l a t i n g  to c o m m e n c e m e n t ,  t e r m i n a­
tion, r i g h t  to e x t e n d ,  r enew, r i g h t  t o  p u r c h a s e  or r i g h t  t o  p u r­
cha s e  the p r o p e r t y , w o u l d  all a p p e a r  in the u n r e c o r d e d  l e a s e  a n d  
w o u l d  d e f e a t  the p u r p o s e  o f  the m e m o r a n d u m .  It w o u l d  s e e m  t h a t  
the r e n t a l  i as n e c e s s a r y  a r e q u i s i t e  as the t e r m  of t h e  l e a s e  
and t h a t  if u h e  m e m o r a n d u m  m u s t  c o n t a i n  o n e  it m u s t  a l s o  i n c l u d e  
the other. The a p p a r e n t  i n t e n t  o f  the l e s s e e  in a m e m o r a n d u m  of 
l e a s e  is to d i s c l o s e  as l i t t l e  as p o s s i b l e  o f  r e c o r d  to t h e i r  
c o m p e t i t o r  a n d  is e n t i r e l y  logical.

T h e s e  are the o n l y  c o m m e n t s  w e  w i s h  to m a k e  at the p r e s e n t  t i m e  
and w o u l d  o n l y  s u g g e s t  t h a t  A l a s k a  p r o c e e d  s l o w l y  on s u c h  an 
e n c o m p a s s i n g  change. As m e n t i o n e d  above, m o s t  of the s t a t e s  are 
c o n s i d e r i n g  c h a n g e  b u t  n o t  in s u c h  a d r a s t i c  fashion.

R o b e r t  J. W h i s m a n
F e b r u a r y  8, 1 9 8 0

V e r y  t r u l y  yours,

ftohn W e i r
A s s i s t a n t  V i c e  P r e s i d e n t  
U n d e r w r i t i n g  P r a c t i c e s

J W / b h b

c c \ T S u s



PIONEER NATIONAL 
TITLE INSURANCE

Richard C. Mohler 
Sen ior V ice P residen t 
M anager N o rthw est Region

F e b r u a r y  8, 1980

Mr. D i c k e r s o n  Regan, C o n s u l t a n t  
C o d e  R e v i s i o n  C o m m i s s i o n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  Y - S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  99811

D e a r  Mr. Regan:

W e  h a v e  p r e v i o u s l y  c o n v e r s e d  by phone, c o n c e r n i n g  the 
r e v i s i o n  of the A l a s k a  r e c o r d i n g  laws as p r o p o s e d  by the 
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  As I i n d i c a t e d  in that 
c o n v e r s a t i o n ,  I h a v e  p r i m a r i l y  two c o m m e n t s ,  the f i r s t  
r e l a t i n g  to the d e l e t i o n  of the r e q u i r e m e n t  that i n s t r u m e n t s  
or c o n v e y a n c e s  be a c k n o w l e d g e d  to be e l i g i b l e  for r e c o r d i n g  
arid second, the d e s i r a b i l i t y  of i n c l u d i n g  a s p e c i f i c  

® p r o v i s i o n  t h a t  no i n s t r u m e n t s  or c o n v e y a n c e s  s h a l l  i m p a r t  > 
c o n s t r u c t i v e  n o t i c e  w i t h  r e s p e c t  to land in A l a s k a ,  unless' 
r e c o r d e d  as a C l a s s  A document', as p r o v i d e d  by the new 
C h a p t e r  17.

As to the e l i m i n a t i o n  of the r e q u i r e m e n t  that c o n v e y a n c e s  
be a c k n o w l e d g e d ,  I t h i n k  that all t i t l e  c o m p a n i e s  w i l l  
be d i s m a y e d  at the p r o s p e c t  ol: i n s u r i n g  t i t l e s  t h r o u g h  
d o c u m e n t ?  that are not a c k n o w l e d g e d  o r  p r o v e d  in s o m e  
m a n n e r .  A s  y o u  know, a title i n s u r a n c e  p o l i c y  c o v e r s  
n u m e r o u s  o ff r e c o r d  r isks i n c l u d i n g  f o r g e r y  and i m p e r s o n a t i o n .  
T h e  n o t a r y ' s  c e r t i f i c a t e  of a c k n o w l e d g m e n t  is a b o u t  the 
o n l y  a s s u r a n c e  we h a v e  that the s i g n a t u r e  or e x e c u t i o n  of 
a n y  c o n v e y a n c e  is a u t h e n t i c .  W e  h a v e  no p r a c t i c a l  w a y  of 
d e t e r m i n i n g  the a u t h e n t i c i t y  of d o c u m e n t s  w h i c h  h a v e  b e e n  
r e c o r d e d  p r i o r  to o u r  e x a m i n a t i o n  of title. O u r  p o l i c y  
a l s o  i n s u r e s  a g a i n s t  i n c o m p e t e n c y  of p a r t i e s  and w h i l e  the 
n o t a r y ' s  c e r t i f i c a t e  and a c k n o w l e d g m e n t  by the g r a n t o r  a r e  
no p r o o f  of c o m p e t e n c y , they do p r o v i d e  so me s a f e g u a r d
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a g a i n s t  p h y s i c a l  o r  m e n t a l  d i s a b i l i t i e s  w h i c h  w o u l d  p r e v e n t  
a g r a n t o r  f r o m  a p p e a r i n g  b e f o r e  the notary. P r e s u m a b l y ,  
m o s t  n o t a r i e s  a n d  o t h e r  o f f i c e r s  t a k i n g  a c k n o w l e d g m e n t s  
w o u l d  b e  r e l u c t a n t  to c e r t i f y  the a c k n o w l e d g m e n t  of a p e r s o n  
w h o  w a s  o b v i o u s l y  m e n t a l l y  i n c o m p e t e n t .

T h e  p r e s u m p t i o n s  in 4 0 . 1 7 . 0 9 0  are v a l u a b l e  b u t  w i l l  be of 
l i t t l e  a s s i s t a n c e  to any t i t l e  i n s u r e r  d e f e n d i n g  an i n s u r e d  
t i t l e  o n c e  e v i d e n c e  has b e e n  p r e s e n t e d  that e x e c u t i o n  of a 
c o n v e y a n c e  is i n v a l i d  or d e f e c t i v e .  As we r e a d  the statute, 
the p r e s u m p t i o n s  c a n n o t  be r e l i e d  u p o n  by a b o n a  fide 
purch a s e r .

T h e  a c k n o w l e d g m e n t  of t h e  e x e c u t i o n  of a d e e d  o r  o t h e r  
c o n v e y a n c e  b e f o r e  a n o t a r y  p u b l i c  or o t h e r  o f f i c i a l  adds 
s o l e m n i t y  to a t r a n s a c t i o n  that s h o u l d  n o t  be entered, into 
l i g h t l y  or c a s u a l l y .  A  h o m e o w n e r  e n g a g e d  in a p o k e r  game 
w i l l  find it d i f f i c u l t  to e x e c u t e  a d e e d  to his home and 
t h r o w  it into the p o t  if an a c k n o w l e d g m e n t  of his s i g n a t u r e  
is necess a r y .  T h e  r e q u i r e m e n t  of an a c k n o w l e d g m e n t  m a k e s  
it m u c h  m o r e  d i f f i c u l t  to p r o c u r e  s i g n a t u r e s  by fraud or 
coerci on, e s p e c i a l l y  w h e r e  the p a r t y  is sick, elderly, or 
u n d e r  the i n f l u e n c e  of a l c h o h o ] .

W e  c o n c e d e  that in m a n y  c a s e s  c e r t i f i c a t e s  of a c k n o w l e d g m e n t  
h a v e  not b e e n  the p r o t e c t i o n  th at they s h o u l d  be, and on 
o c c a sion, n o t a r i e s  h a v e  b e e n  particular.'.y c a r e l e s s  a b o u t  
e s t a b l i s h i n g  the i d e n t i t y  o f  the p e r s o n  a c k n o w l e d g i n g  a 
signat ure. W e  h a v e  h a d  m a n y  f o r g e r y  l o sses w h e r e  the 
a c k n o w l e d g m e n t  w a s  in p r o p e r  form, but w h e r e  the n o t a r y  w a s  
n egligent. T h e r e  are, of cours e, a few c a s e s  w h e r e  the 
no t a r y ' s  s i g n a t u r e  has b e e n  f o r ged, as w e l l  as that of the 
p a r t y  e x e c u t i n g  t he d o c u ment.

It is o u r  o p i n i o n  that t h e  p r o p e r  s o l u t i o n  to the p r o b l e m  
is to i n c r e a s e  t h e  r e s p o n s i b i l i t i e s  of the o f f i c e r s  t a k i n g  
a c k n o w l e d g m e n t s  in o r d e r  t h a t  t h i r d  p e r s o n s ,  as w e l l  as title 
i n s u r a n c e  c o m p a n i e s ,  m a y  h a v e  s o m e  r e a s o n a b l e  a s s u r a n c e  that 
the e x e c u t i o n  of t h e  d o c u m e n t  is a u t h e n t i c .  In Alaska, 
e s p e c i a l l y  in the r e m o t e  a re as, t h e r e  a r e  n u m e r o u s  t r a n s a c t i o n s  
w h e r e  a p u r c h a s e r  d o e s  n o t  h a v e  the p r o t e c t i o n  of t i t l e  
insurance. W e  t h e r e f o r e  b e l i e v e  it d e s i r a b l e ,  as a
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p r o t e c t i o n  t o  t h e  c i t i z e n s  o f  t h e  s t a t e ,  t h a t  t h e y  b e  a b l e  

t o  d e a l  i n  r e a l  p r o p e r t y  w i t h  s o m e  a s s u r a n c e  t h a t  d o c u m e n t s  

o f  r e c o r d  a r e  g e n u i n e .  I t  s e e m s  t o  u s  t h a t  o n e  o f  t h e  b e s t  

w a y s  t o  a c c o m p l i s h  t h i s  i s  t o  r e q u i r e  a  c e r t i f i c a t e  o f  

a c k n o w l e d g m e n t  a n d  m a k e  t h e  n o t a r i e s  a n d  o t h e r  o f f i c e r s  

r e s p o n s i b l e  f o r  p r o p e r  p e r f o r m a n c e  o f  t h e i r  d u t i e s ,  e i t h e r  

b y  b o n d i n g  r e q u i r e m e n t s ,  c i v i l  j r  c r i m i n a l  p e n a l t i e s ,  o r  

o t h e r w i s e .  A  n u m b e r  o f  s t a t e s ,  i n c l u d i n g  C a l i f o r n i a ,  h a v e  

i n  t h e  p a s t  f e w  y e a r s  p a s s e d  l a w s  i n c r e a s i n g  t h e  d u t i e s  a n d  

r e s p o n s i b i l i t i e s  o f  o f f i c e r s  t a k i n g  a c k n o w l e d g m e n t s .  W e  

t h e r e f o r e  s t r o n g l y  r e c o m m e n d  t h a t  t h e  a c k n o w l e d g m e n t  

r e q u i r e m e n t  b e  r e t a i n e d  i n  t h e  l a w  a n d  t h a t  t h e  f u n c t i o n  

a n d  r e s p o n s i b i l i t y  o f  t h e  n o t a r y  p u b l i c  b e  i n c r e a s e d  r a t h e r  

t h a n  e l i m i n a t e d .

I t  a p p e a r s  t o  m e ,  f r o m  r e a d i n g  t h e  s t a t u t e ,  e s p e c i a l l y  

S e c .  4 0 . 1 7 , 0 8 0 ,  t h a t  t h e  u n d e r l y i n g  t h e o r y  a n d  p u r p o s e  o f  

t h e  s t a t u t e  A n o  r e q u i r e  a l l  c o n v e y a n c e s  t o  b e  r e c o r d e d  in 

a c c o r d a n c e  wiL.i t h e  s t a t u t e ,  i f  t h e y  a r e  t o  p r o v i d e  c o n s t r u c t i v e  

n o t i c e  a s  t o  t h i r d  p a r t i e s .  I h a d  p r e v i o u s l y  s u g g e s t e d  a 

p r o v i s i o n  t o  m a k e  i t  c l e a r  t h a t  n o  i n s t r u m e n t  w o u l d  b e  

c o n s t r u c t i v e  n o t i c e  a s  t o  t h i r d  p a r t i e s ,  u n l e s s  r e c o r d e d  in 

a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  s t a t u t e .  A t  t h a t  t i m e ,

I o f  c o u r s e ,  h a d  i n  m i n d  t h e  F e d e r a l  R e g i s t e r  p r o b l e m  w  ^ r e  

u n r e c o r d e d  p u b l i c  l a n d  o r d e r s  a n d  o t h e r  d o c u m e n t s  p u b l i s h e d  

i n  t h e  F e d e r a l  R e g i s t e r  a p p a r e n t l y  p r o v i d e  c o n s t r u c t i v e  n o t i c e  

a s  t o  A l a s k a  r e a l  e s t a t e .  F o r  a  n u m b e r  o f  r e a s o n s ,  w h i c h  I 

w i l l  n o t  g o  i n t o  h e r e ,  I b e l i e v e  t h a t  s u c h  a  r e s u l t  i s  

n e i t h e r  l o g i c a l  n o r  d e s i r a b l e .  I t  m u s t  b e  r e m e m b e r e d  t h a t ,  

w h i l e  w e  a r e  t a l k i n g  a b o u t  t h e  F e d e r a l  R e g i s t e r ,  t h e r e  m i g h t  

w e l l  b e  o t h e r  p u b l i c a t i o n s ,  M n d e r  s t a t e  o r  f e d e r a l  l a w ,  w h i c h  

m i g h t  b e  h e l d  t o  b e  c o n s t r u c t i v e  n o t i c e  u n d e r  t h e  s a m e  

r e a s o n i n g  a s  u s e d  i n  t h e  H a h n  c a s e  w h i c h  h e l d  t h e  F e d e r a l  

R e g i s t e r  w a s  a  p u b l i c  r e c o r d  g i v i n g  n o t i c e .  W e  a r e  t h e r e f o r e  

p r e s e n t e d  w i t h  a s i t u a t i o n  w h e r e  n o  o n e  i n  A l a s k a  c a n  b e  

s u r e  t h a t  h e  c a n  i d e n t i f y  a l l  r e c o r d s  o r  p u b l i c a t i o n s  w h i c h  

i m p a r t  c o n s t r u c t i v e  n o t i c e  w i t h  r e s p e c t  t o  A l a s k a  l a n d .  I 

t h e r e f o r e  s t r o n g l y  r e c o m m e n d  t h a t  t h e  n e w  A c t  c o n t a i n  a 

c l e a r e r  d e f i n i t i o n  a n d  e n u m e r a t i o n  o f  a i l  d o c u m e n t s  a n d  

c o n v e y a n c e s  w h i c h  i m p a r t  c o n s t r u c t i v e  n o t i c e  a n d  r e c o m m e n d  t h a t  

t h e y  b e  l i m i t e d  t o  t h o s e  d o c u m e n t s  a n d  i n s t r u m e n t s  r e c o r d e d  

p u r s u a n t  t o  t h e  n e w  A c t .  I t  s e e m s  t o  m e  t h a t  t h e  n e w  A c t  

w i t h  i t s  v e r y  b r o a d  d e f i n i t i o n  o f  t h e  t e r m  " c o n v e n y a n c e " , i s  

v e r y  c l o s e  t o  t h a t  p o s i t i o n ,  a s  p r e s e n t l y  w r i t t e n .
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A g a in ,  l e t  me p o i n t  o u t  th e  f a c t  t h a t  many t r a n s a c t i o n s  in' 
A l a s k a  do n o t  h ave  t h e  p r o t e c t i o n  o f  t i t l e  i n s u r a n c e .  I t  
seems i n c o n c e i v a b l e  t o  me t h a t  a bona f i d e  p u r c h a s e r  o f  la n d  
i n  A l a s k a  can  l o s e  h i s  t i t l e  even  t.houch t h e  r e c o r d s  
m a in t a in e d  by t h e  S t a t e  do n o t  d i s c l o s e  th e  a d v e r s e  i n t e r e s t .  
In  my v iew  t h i s  makes a mockery o f  S e c t i o n  4 0 . 1 7 . 0 8 0 .

We a p p r e c i a t e  th e  o p p o r t u n i t y  t o  comment on th e  p r o p o s e d  
l e g i s l a t i o n  and hope o u r  comments w i l l  be o f  a s s i s t a n c e .

Very t r u l y  y o u r s ,

S e n i o r  T i t l e  C ounse l  

JSW/mm
/

c c :  Bob Wnisman, Anchorage

1
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DOCUMENTS TO BE RECORLJD

a  resolution authorizing appointm ent of an 
officer o r agen t to be recorded.

V alidation: Section 2 of Stats.1959, c. 
-133, p. 2371, provided aa follows: “Any 
deed o r g ran t conveying any in te re s t in o r 
easem ent upon real esta te  to a  political 
corporation or governm ental agency for 
public purposes to -which is a ttached  a 
resolution of acceptance by the granteo  
and which has been accepted fo r recorda­
tion during the period from Septem ber 11, 
1957 to tho effective dr to hereof, i3 here­
by validated n3 being a  document entitled 
to  recordation provided th a t any such 
deed o r g ran t was in o th er respects ac­
ceptable for recordation. Any such deed 
o r g ran t th a t has been so recorded daring  
such period shall im part and Bball be 
deemed to  have im parted from  the date of 
recordation, notice of its  contents to sub­
sequent purchasers and encum brancers.”

D erivation: Civ.C. 5 1153, amended by 
Stats.1921, c. 143, 1. 143,

ernntee evidenced by its  resolution of ac- 
.".ptance attached to the deed o r gran t. 
.V political corporation or governm ental 
agency by a  general resolution m ay au ­
thorize an officer o r agent to  consent to 
such deeds o r g ran ts. In  th a t event tho 
required consent of the grantee may be 
evidenced by the w ritten  acceptance of 
the officer o r agent attached to the deed 
or grant, together w ith n certified copy of 
ibe resolution conferring authority  upon 
ibe officer o r agent."

The 1957 amendment rew rote tho sec­
tion.

The 1959 amendm ent In the f i rs t  sen­
tence inserted "o r resolution," and in tho 
second sentence inserted "if a" in lieu of 
"the,” and inserted " i 3  used, it.”

The 1959 amendm ent also inserted the 
parenthetical m aterial in tho body of tho 
proposed form, no t th a t placed under 
blanks, and deleted tho form er concluding 
sentence which required a certified copy of

L ib rary  R aforences

C.J.S. Deeds § 75.Deeds Cr=S3.

Notos of Decision*

I. In general
Parks in a subdivision w ete uot dedicat­

ed to public use under Stnts.lUOl, 2SS, 
requiring filing of map shewing lauds re­
served for public purpose i and providing 
(nr dedication of s tree ts , ronds, alleys, and 
highways uftor indorscm rut of nccepmnco 
by governing body, whore mop filed in of­
fice of county recorder ftilcd  to allow su ­
pervisors' acceptance of lw d  in tr a c t  for 
park or any o th er public purpose, o r to 
ihow any land se t aside for pnrk purpos­
es, and H'-pervisors merely accepted map, 
which di i not constitu te acceptance of 
dedicated lands, uinco none wna shown on 
(ace of mnp. Pcoplo- v. Rio Nido Co. 
(1939) S5 P.2d 461, 29 0-A.2d 480.

In suit to compel carrying out of tru s t 
under which city received tidchjids, judg­
ment requiring city to  accept conveyance

of groynes nrui strip s of laud was e rro ­
neous. M ucheubergcr v. City of S an ta  
Monica (1929) 275 I \  803, 200 C. 035.

W here, under contract of sale of land, 
g rantee was to pay 1922-1023 taxes, but 
lieforo delivery of deed in escrow g ran to r 
pnid f irs t installm ent of tuxes, and in es­
crow instructions directed escrow holder 
to hold $43.55 to r " tax  ad justm ents," and 
grantee did not comply therew ith, but un­
dertook to sottio tax  "outside of escrow," 
delivery of deed to grantee for acceptance 
required by Civ.C. 5 1153 (repealed 1917. 
Now this section), wna .insufficient to 
pnss title  and, there being no o th er deliv­
ery, deed noror took effect. Los Angeles 
City HJgll School D ist. of Lon Angeles 
County v. Quinn (1925) 231 I \  313, 195 
C. 377.

S Z & L .  Documents recordable without acknowledgment; con­
structive notice

(a) The following documents may be recorded without acknowl­
edgment, certificate of acknowledgment, or further proof:

(1) A judgment affecting the title to or possession of real proper­
ty, authenticated by the certificate of the clerk of the court in which 
the judgment was rendered.



(2) A notice of location of mining claim.
' (3) Certificates of amounts of taxes, interest and penalties due and 

extensions thereof executed by the state, county, or city taxing agen­
cies or officials pursuant to Sections 2191.3, 2191.4, 6757, 7872, 3996, 
10099, 11495,16063,16064,18881 through 18883, inclusive, 26161 and 
30322 of the Revenue and Taxation Code, and Section 1703 of th e  Un­
employment Insurance Code, and releases o r  subordinations executed 
pursuant to Sections 2191.4, 675S, 6759, 7873, 8997, 10100, 11496, 
14307,14308,16066,16067,1SS84,18885,26162, 30323 and 30324 of the 
Revenue and Taxation Code, and Sections 17 04 and 1705 of the  Unem­
ployment Insurance Code.

(b) Any document described in tills section, from the time it is 
filed with the recorder for record, is constructive notice of the  contents 
thereof to subsequent purchasers and mortgagees. (Added Stats.1947, 
c. 424, p. 1160 § 1, as amended Stats.1963, c. 1645, p. 3234, § 1; Stats. 
1965, c. 413, p. 172S, § 1.)

H isto rica l N ote

As originally enacted, th is section read : T ho  1903 am endm ent rew ro te  tho sec-
"A  judgm ent affecting  tho tltlo to  o r  tion.
possession of real property , authenticated T i > , .•
by the c e r t i f i e s  of th e  clerk of tho L 3 , h . m
cou rt iu which tho judgm ent w as ren - .  .  .. n , nu c5s r
dcrcd, and a notice of location of muting of I1' 0 Unem ploym ent I n s u r a n t
claim tany ho recorded w ithout ncknowlcdg- Jodo  w ere in serted  by tho 196o atnem i-

.m unt, certifica te  of acknowledgment, o r 1<? .
fu r th e r proof." D erivation : Civ.C. § 1199, nm ended by

StaU .1807. c. 9 1, p. 97, 3 3 .

C ross R eferences * .

Acknowledgment o f instrum ents, seo Civil Code § 1180 c t  seij. .
Certifies ,e  of acknowledgment, noa Civil Codo 35 11SS, 1181).
Judgm ent for possession of real p roperty , seo Civil Coda 5 3375.
Judgm ents generally, see Code of Civil Procedure 5 674.
Judgm ents, m anner of giving and entering, cue Codo o f Civil P roceduro $ GG4 ct*Beq. 
Mining claims,

Locating, generally, seo Public Resources Code 5 21101 e t  teq.
Recording of notice of location, seo Puhlic R esource - Codo 3 2313.

L aw  Review C o m m en taries  • ■ •

1905 nraendmcnt. R ev. of 19R5 Codo Leg. (ConLEduc. o f  B ur, 1905) psgo 138.

L ib ra ry  R eferences

Mines and M inerals <£=>22 C-LS. M ines and M inerals 5 50.

N otes of D ecisions

In general I ' \  putlog  title  o f bonn fide p u rch ase r from
Mining claims 2 husband nu record owner, ab sen t constrae*

tivn notice of pending divnrce iiuiL S to u t 
v . Gill (1930) 291 P . 4+0, 110 O A . +45.

t .  In general Dlvorcii dacreu adjudging certiti i re a lty
W ife, adjudged ticpnrutc owner of realty  separa te  p ro p e rty  of wife, no t recorded 

in divorce decree, was estopped from dia- wliero laud w as situated , could no t a ffe c t
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enalties due and 
ty taxing agen- 
757, 7S72, 8996, 
.isive, 26161 and 
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m the time it is 
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rights of itdo pu rchaser from  hus- ty", nnd gnm teea in  deed of tru s t bad do
b a n d a s re c  .u  owner. Id . knowledge of p la in tiffs  claim to machin­

ery, by recorded notice o r otherwise, plain-
2. Mining claims tiff 's  titlo  to  m achinery would be subjccc

W here conditionnl sales con trac t for >ipa « “ »«* ‘be d^cd ° f 
purchase of mining claims contained ^ * s‘e™ Z <
agreem ent tlia t contracting  purchaser i  -a t  m ,  -l- t ia - ii - ju .
should retain  titlo to m acliinery nnd I t  being the duty of the county record-
equipment subsequently installed as bis or. under Stats.1897, p. 4S4, $ 120, to
own personalty w ith privilego of removal, record w ritings "perm itted" by law to bo
instrum ent was duly acknowledged and recorded, and the recording of notices of
recorded, and m aduucry  and equipm ent mining locations and proofs of labor
were not on property  when irrigation  dis- thereon being authorized by Civ.C. 5 1159,
tr ie f s  Hen fo r assessm ents vested, d is tric t as amended by Stats.1897, p. 97 (repealed
was charged w ith constructive notico of 1947. Now th is section), tho recorder
term s of reservation of titlo to  m achinery m ust account fo r tho fees thctefor. K ern
and equipment nud was bound by tho County v. Lee (1900) 01 P . 1124, 129 C.
agreement. Oroville-W yaudotte I r r .  Dist- 30L
v. Ford  (1941) 118 P.2d 340, 47 C .A id  . . , . „ ^r j i  A  county recorder is not bab'.c to f io

county for fees earned in rccordiug 110-
IVhcro plaintiff leased miniug macliinery tices of locatiou of mining claims, . Iio

to bo attached to realty  under w ritten  work being outside bis official dudes, such
rental agreem ent to mining company, sub- records not beiug known to tho sta tu te ,
scquertly owners of realty  on which ma- being regulated entirely by the mining dis-
ehincry was placed took macliinery from tric ts ; and n county recorder is not coro-
miuiug company and executed a  deed of polled to keep them San B ernardino
tru st covering real p roperty , together County v. Davidson (iSOO) 44 1*. 059, 112

• w ith "nil mining m achinery, equipm ent O. 503.
nnd fixtures, iu  o r about said real proper-

—§_272S3. Effect of recording of notices of location of mining
claims prior to March 9, 1897 

The record of ail notices of location of mining claims made prior to 
March 9,1897 in the proper office without acknowledgment, or certifi­
cate of acknowledgment, or other proof, has the same force and effect 

. for all purposes as if the notices had been duly acknowledged or proved 
and certified as required by law. (Added Stats.1947, c. 424, p. 1100, § 
L)

V ; O ariv iliun: Civ.C. 5 1159, amended by S ta ts .1807, c. 04, p. 1)7.
' v * ' *

C ross R eference*

• Mining claim*,
•• ! •• Locating, gennrnlly, see Public Resource* Coda 5 2301 et seq.

Itecordiug of notice of locatiou, see Public Itesources Codo 3 2313.

• ‘ § 27284. Affidavits of work on mining claims
Affidavits showing work or posting of notices upon mining claims 

may be recorded in the recorder's office of the county where the min­
ing claims are situated. (Added Stats.1947, c. 424, p. 1160, § 1.)

derivation: Civ.C. 5 1159, amended by Sm ts.lS97, c. 94, p. 97.

Cross R eferences

Affidavits of w ork perform ed, filing, see Public Resources Code 5 2315.
Notico of location of mining claim, see Public Itesources Code 55 2301, 2303.
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N otes of D ecisions

1. In general 
I t  being tbo duty of the county record­

er, under Stat3.1S97, p. 484, 5 120, to 
record w ritings ‘'perm itted” by law  to bo 
recorded, and the recording of notices of 
mining locations and proofs of labor

thereon being authorized by Civ.C ? 1109 
(repealed. See, low, 55 272ST-2i. ..4), 
th e  recorder m ust account fo r the fees 
therefor. K ern  County 7. Lee (1900) 01 
P. 1124,129 C. 30L

§ 27285. Enumeration of documents that may be recorded with­
out acknowledgments; effect of record

The following documents may be recorded without acknowledg­
ment or further proof:

(a) Letters patent from the United Stales or from the State, exe­
cuted and authenticated pursuant to existing law.

. (b) Leases for the development and extraction of minerals, includ­
ing oil and gas, in which the United States is the lessor, executed on be­
half of the United States by the Secretary of the Interior or by any oth­
er  properly authorized officer or officers.

(c) Copies of interdepartmental letters or decisions of the Depart­
ment of the Interior or of any duly authorized officer or employee 
therec f approving assignments or surrenders of such leases or incum­
brances thereon or canceling any such leases, certified by the Director 
of the Bureau of Land Management of the Department of the Interior,

“or by any duly authorized officer or employee having the custody of 
such letters of decisions.

(d) Copies of documents fded with the General Land Office of the 
Department of the Interior or ir. any district land office executed and 
acloiowlcged in a manner which would entitle them to be recorded and 
by which any interest in such leasee or in the production thereunder is 
conveyed, assigned, encumbered or quitclaimed, certified by the officer 
or employee of the Department of the Interior having the custody of 
such documents.

When a  copy of any document so certified is recorded, the record 
has the same force and effect as though it were the record of the origi­
nal document (Added Stats.1947. c. 424, p. 1160, § 1, as amended 
Stats.1951, c. 511, p. 1659, § 1.)

H isto rica l Note

Tho 1951 nmendmcut changed nubds. (c) 
and (d) which previously read:

" (e ) Copies of iu terdepartn jent'il le tters 
of the D epartm ent of the In tcrio . approv­
ing aurrendcrs of or canceling buc! lenses, 
certified  by tho Commissioner of tb s Gen­

eral Land Office of tbo D epartm ent of tho 
In terio r.

" (d )  Copies of inntnim cnts filed w ith 
tbo Commissioner of tbo General Lund 
Office, executed nnd acknowledged in a 
maimer which would cntiGo thcra to bo

3 0
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recorded and by which any in te re s t in  force and effect a s  tiioogb i t  w ere o f tho-
soch leases o r in tho production tbereun- original instroinent.'''
d cr is conveyed o r  quitclaimed, certified  Derivation- <i‘nt«lRKn r  in i  n *•
by the Commissioner of tho G eneral Land 1QDe^ a,i,0n* I  n J V *

18; Civ.C. s ULGO, amcnocd by Code Am.
••When a copy of any documents so cer- *^”1530'  ’ P ' Stats.1945, & ^34,.

tified is recorded, tire record has tho samo p '

C ross R eferences

Evidence, proof o f public record, see Evidence Codo §§ 1451, 1453, 1507, 1C30-1532, 1000.
Proof and acknowledgment of instrum ents, generally, see Civil Codo 5 11S0 c t seq. 
Recard of paten ts, see 5 27264.

Records C = 6, 7.
L ib ra ry  R eferences

C .J.S. Records 5 10. 

N otes of D ecisions
I. In general

Every instrum ent rsquired to be record­
ed, with tho exception of thoso belonging 
to the class mentioned in Civ.C. 55 1159, 
U 60 (repcnlod. See, now, §5 272S2- 
272S4 nDd this sec tio n ', cannot bo record­
ed, unless execution is acknowledged by 
the person executing it, and ar acknowl­
edgment taken before a  grnntca n r one 
standing in tho position of a beneficiary 
under a  conveynnco o r o th e r in strum en t is 
void. Ilnmsoy v. California Pecking C arp, 
(1321) 201 P . 481, 51 C.A. 517.

A patent from tbo  U nited S ta tes  for 
" land  may bo recorded w ithout acknowledg­

ment and consequently tho record thereof 
la ovidenco of its  contents. Sauckcr v. 
Cohn (1919) 179 P. 699, ISO C. 15L

A receipt although constitu ting  a  certif i­
cate of purchoao of land from Uia United 
States in n o t n pntc, w ithin rule th a t  n
paten t from the t r. ’ S la te s  for land
rany ho recorded wi; .ou- acknowledgment. 
Id.

Wliero n copy of « p a ten t to  land ccrti- 
'C ed by tho comm issioner of tho general

land office w as recorded in '.ho county 
whcro tho land w as located, a certified  
copy of such record was admissible w ith ­
o u t a  showing th a t tho original p a te n t 
could n o t lie produced. P reston  v. H irsch  
(1907) 00 P. 965, 5 C.A. 4S5.

In  tho caso of People v. Unrrold (1S90) 
24 P . 100, 84 C. 567, tbo co u rt sa id r 
"Section 11(10, Civil Codo [repealed. Now 
th is section], cited by respondent, ha3 no- 
application. I t  relates only to the record­
ing of le tte rs  p a te n t affecting the titlo o r  
possession of real property .’

U nder Pol.C. 5 '1237 (repealed) sheriff 's  
certificate  of sale of real estate, filed and  
recorded, im parts notico although unac­
knowledged. Foorm an v. Walinco (1SSS) 
17 P . 080, 75 C. 552.

A  p a ten t fo r lund, issued by thn U nited 
S tates, cotid  bo proved by producing from  
tho recordcr’o office tho hook In which it  
is recorded, w ithout proof of- loss of tho- 
originaL Vance v. Kohlbcrg (1875) 50 C . 
340.

• § 27286. Transcript o f letters patient; e ffect o f recording

If letters patent have been lost or are beyond the control of any 
party d e ra i l in g  title from thorn, or if for any reason they remain tut- 
reco/ued, any person claiming title thereunder may cause a transcript 
of tiie copy of such letters patent kept by the government issuing ihem, 
duly certified by tiie officer or individual having lawful custody of tho 
copy, to be recorded in lieu of the original, and the recorded copy has 
prima facie the same force and effect as the original for title or for evi­
dence, until the original letters patent are recorded. (Added Stats. 
1947, c. 424, p. 11G0, § 1.)

31



§ 2 7 2 8 6 COUNTIES—OFFICERS Title 3 Div. 2

H isto rica l Note

D erivation: Stats.ISSO, c. 101, p. 251, 5 
IS ; Civ.C. 5 1160, amended by Code Ara.

1377-78, c. 615, p . S5; Stat3.1945, c. 834, 
p. 1532.

C ross R eferences

Evidence, proof o£ public record, see Evidence Codo 
R ecord of pa ten ts, see § 27264.

N otes o f D ecisions

1451 ,1453 ,1507 ,1530-1532 ,1600 .

I . In general
Since a  p a te n t from  th e  U nited S tates 

for land may be recorded w ithout ac­
knowledgment under Civ.C. 5 1160 ( re ­
pealed. Now, th is section), tho record 
thereof is evidence o£ its  contents, under 
C .C.P. §5 1910, 1951 (repealed), Slacckee 
v. Cohn (1919) 179 P . S90, ISO 0 . 15L

W licro a copy of a p a ten t to lend ce rti­
fied by tho Com m issioner of the General 
Land Office w as recorded in the county 
w here tho land wr.s located, n certified 
copy of such record was admissible, w ith­
out a  showing th a t tho original pa ten t 
could not be produced. P res to n  v. H irsch 
(1907) 90 P . 905, 5 C A . 485.

§ 27287. Acknowledgment of execution or proof by subscribing 
witness required before recording 

Unless it belongs to the class provide for in either Sections 27282 
to 27286, inclusive, or Sections 1202 or 1: 03, of the Civil Code, or is a 
fictitious mortgage or deed of trust as provided in Sections 2952, or 
2963, of the Civil Code, or is a ricLtious oil and gas lease as provided 
in Section 1219 of the Civil Code, be‘ore arnnsi rumen t can be recorded 
its execution shall be acknowledged 3/ the pe ^sbn executing it, or if ex- 
ecutetLbvji_corporation, by its president or secretary or other person 
executing it on behalf of the corporat ion, or proved by subscribing wit­
ness or as provided in Sections 1' 98 and 1199 of the Civil Code, and the 
acknowledgment or proof cert,"L-c. as prescribed by law. (Added 
Stats.1947, c. 424, p. 1160, § 1, as amended Stats.1947, c. 1497, p. 3098, 
$ 2; Stats.1951, c. 512, p. 1660, § 1; Stats.1955, c. 1541, p. 2825, § 2.)

H isto rica l N uts

H ie  w onla “o r Is a fictitious mortgage 
o r  deed of tru s t as provided in Section 
2952 of tho Civil Codo" were inserted  by 
the 1947 amendment.

T ha 1951 amendment substitu ted  “ In' 
a tru m en t"  in lieu of "document.1’

T he 1955 amendment inserted "o r 2JG3" 
re fe rrin g  to the Civil Codo ami "o r is n

fictitious oil and gas lenso as pro id ed fn  
Section 1219 of tho Civil Code."

D erivation: Civ.C. S 1 1 U, amen led by 
Code Am. 1,873-74, c. 612, p. 226, ) 136; 
Stnts.1901, c. 157. p. 390, 5 -79 ; Stnta. 
1905, c. 444, p. 602, 5 1 ; S ta ts .1941. c. 
1018, p. 2049, § 1; S tats.1945, c. 292, p. 
750, 5 1-

C rts s  R eferences

C ertificate  of acknowledgment', corporation, sen Civil Code I 1190, 1190.L. 
P roo f and acknowledgment of instrum ents, see Civil Code 5 la  SO e t accj. 
Subscribing witness, establishm ent of identity of, sea Civil Code 5 1196.

Records C=»0, 7.

L ib rary  R eferences

C .J.S, Records 5 10.

In general I
Acknouledgnu 
Certificate of 
Defectively a 
Execution 6 
le jtrom en t ri» 
Purpose of ac

I . In general
Actual cffe> 

title  of land 
Ue Law was 
forgery; gist 
forged deed f 
ley (1932) 15

Deed o t c- 
givo grantee 
■Irnmcnt not 
r .  T ra iuor (1
lO-t

r ia in  t i f f s  
conriac t o r  o 
Inm iry  a f t e r  
pi: infill car-. jl 
jfn rhcw  v. V 
C. 506.

A c ln tte l n 
vrli m it is p 
panic! by lit 
p o » i t * d  ia  re 
Tconliog did 
prevent its  o 
r .  O a ts  (1SS5

M ortgages 
not under 
corded. Ract 
a  37C. 1 PJL.

“ 2. In s t r u m e r
A copy of i 

- required to  b 
srs« not an is 
qv^aled. Now 
before an ins 
J~m it belong 
mat including 
Vxnwledgcd, t 
1•  necessary 
*nch n nou 
Smith (1907)

Tiie word 
Codes, in rari 
per or instm  
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tie to. o r  ,.i 
riving a rich 
Howard (lSs-
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5; Stats.1945, c. S34,

507 ,15"0-1532, 1G00.

p a ten t to  land eerti- 
ioner o£ the C en tra l 
.•orded in  Cho county 

located, &\ certified 
was admissible w itli- 
thc original p a ten t 

L P res ton  v. H irsch  
A. 435.

)£ b y  s u b s c r i b i n g

ir Sections 272S2 
:ivil Cc<le, or is a  
lections 2932, or 
lease as provided 
t can be recorded 
luting it, or if ex-
• or other person
• subscribing wit- 
vil Code, and the 
>y law. (Added 
, c. 1497, p. 3098, 
1, p. 2825, § 2.)

It. <e nn provided in 
vil Code.’*
J 1161, nmendcd by 
. 6 1C, p. 220, !i 130; 
. 390, 3 239; S tn ts .

5 1; Stnts.1011, c. 
Stats.1945, c  292, p.

, 1190.1. 
!t seq. 
1190.

N otes

In general I
Acknowledgment, generally 4 
C ertificate of acknowledgment 5 
Defectively acknowledged instrum ents 
Execution 6 
Instrum ent defined 2 
Purpose of acknowledgment 3

t .  In general
A ctual effect of forged deed on record 

title  of land registered under T o rrens T i­
tle Law was im m aterial in prosecution for 
forgery; gist or offense being offering 
forged deed fo r record. People v. S tand- 
Icy (1932) 15 P 2 d  ISO, 12G C.A. Zo'J.

Deed of conveyance cannot bo held to 
give grantee notice of contents of any in­
strum ent no t entitled to record. D u Ross 
v. T ra ino r (1932) 10 P.2d 703, 122 C A . 
732.

P la in tiffs  notice of defendants’ land 
contract o r  of facts sufficient to provoko 
inquiry nftnr recordation of conveyance to 
plaintiff cat.aot affec t p la in tiff 's  rights. 
Mavhew v. B urke (1929) 274 P. 517, 200 
C. 3'JG.

A chattel m ortgage is deemed of record 
when i t  is properly executed and accom­
panied by tho affidavit required nnd dc- 

^posited  in recorder's office, and e rro r  in 
.  . '  recording did no t a ffec t its  validity nor 

■-. prevent its  operation as a lien. M cherin 
r .  Oaks (1SS5) 7 P . 47, 07 C. 57.

s ' M ortgages and conveyances which aro 
' • not nnder seal, nrc no t entitled to ho re- 

corded. R acoullnt v. Snnscvnin (1SC7) 32 
• . 't - C. 37C, 1 P.LAL, p t  2. 195.
T*’« .7  "

~ »V ' ,; 2. Instrum ent defined
- A  copy of a w a te r appropriation  notice, 
required to bo recorded by Civ.C. ft 1410, 

-i-c'-tV was not an instrum ent w ithin 5 1101 (rc- 
pealed. Now this section), providing th a t 

' "  before nn instrum ent can bo recorded, un-
3SU'-lt*a i t  belongs to certain  excepted classes,

• - i . 'r 'n o t  including such a  notice, i t  m ust bo ac- 
'*-.'1 *al0Wle<lRed, nnd lienee no acknowledgment 
.,wv i* necessary in  order to  entitlo  a  copy of 

such a  notice to  record. Wolt'skill v. 
Smith (1007) S9 P. 1001, 5 C.A. 175.*

The word instrum ent, aa used in the 
• ' Codes, invariable means som e w ritten  pn- 

pcr or instrum ent sigucd nud delivered by 
one person to another, tran sfe rring  tho ti­
t le , to , o r giving a lien on, p roperty , o r 
P'ring a  righ t to debt o r duty, Dong v.

. Howard (1SS0) 35 C. 504.
3<A Cjl.Codc—3 33

ci Decisions
3. Purpose of acknowledgm ent

Acknowledgment of a deed is no t essen­
tia l to  its  validity, b u t is m erely eviden­
tiary  in charac te r nnd is required only to 
entitle i t  to  be recorded so as to  render i t  
com petent evidenco of conveyance w ithout 
fu r th e r  proof. K srsch v. B arnes (D.C. 
1957) 153 F .Supp. 260; O sterberg  v. 03- 
to rberg  (1915) 156 P.2d 40, 03 CA .2d 
254.

D eed is n o t invalid between parties 
mt .-eiy becnusa no t acknowledged by 
g ran to r; purpose of acknowledgment 
being evidentiary in  charac te r and re ­
quired to  entitle  in strum en t to record or 
to  render i t  com petent evidence w ithout 
fu r th e r  proof. W illiston v. T uba City 
(1934) 30 P.2d 445, 1  C.A.2d 166.

Purpose of an acknowledgment to a 
m ortgage on real es ta te  is merely to  ob­
viate  proof of i t s  •’'«« when it is of­
fered in evidence nnd to enrniu it to bo 
recorded. W illiams v. N ieto (1929) 277 
P. 013, 93 C. \ .  Olti.

T he only object of nn acknowledgment is 
th a t tho in s trum en t may bo recorded un­
less the acknowledgm ent is by s ta tu te  
made essential to tho validity of the in­
strum ent. F a rm ers ' Exchange B ank of 
Sen B ernard ino  v. Purdy (1900) 32 P. 
733 ,130  C. 455.

T he object o f an acknowledgment is to  
entitle the in strum en t to  be used n:i evi­
dence w ithout fu r th e r proof and to enable 
i t  to bo recorded. Gordon v. C ity of Sun 
Diego (1S95) 41 P. 301,103 C. 264.

4. Acknowladqment, generally 
U nder C alifornia law , an acknowledg­

ment, certified by a no tary  Is a p rerequi­
site  to recordation of underlying in s tru ­
m ent. K irsch  v. B arnes (D.C.1057) 153 
F .Supp. 260.

No acknowledgment wns involved whcro 
purported  subscribing w itness sought rec­
ordation of purportedly  sw orn deed of 
tru s t. People v. W alker (^907) 55 CnL 
R p tr , 726, 217 C.A.24 554, certio rari de­
nied SS S.Ct. GO, 3S9 U.S. 821, 19 L E d.2d  
77.

In  quiet titlo su it w herein p lain tiff a t ­
tacked validity of deed from  he" husband 
to  husband's son by form er m arriage, cvi- 
denco w as insufficient to sustain  finding 
th a t husband had no t acknowledged the 
deed, bu t disclosed an affirm ative ac­
knowledgment. Goldman v. Goldman 
(1953 ) 203 P 2 d  474,110 C .A 2d 227.
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T o "acknowledge" is to admit, affirm , 
declare, testify , avow, confess, o r -own as 
genuine nr. execution of a document. 
Faveilo v. Bank of America N at. T ru s t & 
Savings A ss’n  (103S) 74 P.2d 1057, 24 C. 
A .2d 342,

Record of instrum ent acknowledged by 
two of 23 signers constituted constructive 
notico of its  execution by such two only. 
D u Ross r .  T ra in o r (1032) 10 P.2d 703, 
122 C.A. 732.

U nder Civ.C. 5 1101 (repealed. Now 
'his section), as to  acknowledgment as 
condition precedent to recording, recorda­
tion of a con trac t, of sale w as not con­
structive notico thereof to grantees and 
m ortgagees of the vendor, unless acknowl­
edged by him, and acknowledgment by tiro 
vendees was insuffic ien t ITeese v. B eards­
ley (1023) 213 P . 500, 100 C. 405, 23 
AJAR. 1533.

U nder Civ.C. § 1101, (repealed. Now 
this section), requiring th a t tho execution 
of un instrum ent he acknowledged by tho 
person executing i t  before recording it, 
tho record of a chatte l m ortgage acknowl­
edged by only one of two or more m ortga­
gors was constructive notice of its  execu­
tion by him only. Bell v. Sago (1023) 212 
P . 404, CO C.A. 1-10.

A ifid av t of cood faith  required by chat­
tel m ortgagor is no t a  duo acknowledg­
m ent of execution entitling tho mortgngo 
"to be recorded. Id.

C ontract to  furnish w ater, covenanted 
to run with tho land, wna only required to 
ho acknowledged by the incumbrances of 
the loud to render i t  capable of recorda­
tion, u.id tho record thereof was sufficient 
notice to subsequent purchasers of tho 
land. Fresno Canal &  I r r .  Co. v. Rowell. 
( 1&S0) 22 P. 53, SO C. I l  l, 13 Am.St.Rep. 
112.

U nder PoI.C. 5 4237 (repealed) sh e r iffs  
certificate of sale of real esta te , filed and 
recorded, im parts notico although tinno- 
knowlcdgcd. Fooroian ?. W allace (1S8S) 
17 P. (ISO, 73 C. 552.

T he sta tu te  required (bo scr.l of the o f­
ficer taking tha acknowledgment os n p re ­
liminary to Che fitness of tho d ied  fo r reg­
istration. and w ithout conforming stric tly  
to the stn tu te  the registration  would not 
be constructive notice. Ilnstings v. Vaughn 
(1S55) 5 C .3 1 5 .

In  an action to rrcovor possession of 
real property, where defendant relied on a 
deed so defectively acknowledged as not to 
entitle it  to rcgb tra t'ou , it  wna proporly 
admissible in evii'cncn. with an In itruction  
as to its effect in g virig notico to th ird  
persons; Id.

. County recorder should refuse to receive 
fo r record an im proper and defective ac­
knowledgment. F o g arty  v. F inlay (1S57) 
1 Lab. 59. • .

5. C ertificate of acknowledgment 
C ertificate of acknowledgment of chatte l 

m ortgage executed by a  partnersh ip  in tho 
general form .provided by sta tu te  fo r c e r­
tificates o f r-.ekuowledgmcnt unless o th e r­
w ise provided, w as no t substantially  in th e  
form  provided by Civ.C. § 1100a fo r ce r­
tificate of acknowledgment of ;n  in s tru ­
m ent executed by .a  partnersh ip  and hence 
chatte l mortgage wns no t entitled to rec­
ordation and, tbongh recorded it, it did 
no t constitu te notice to  a ttaching credi­
tors. Rolando v. E v e re tt (1946) lOo P.2d 
33. 72 C.A2ri (529.

W here chatte l m ortgage executed by 
partnersh ip , though recorded, lacked ’ .slid 
certificate  of acknowledgment uy p a r tn e r­
ship, judgm ent creditor purchasing chat­
tels included in m ortgage a t  execution sale 
on ldgment against partnersh ip  based on 
indebtedness owing judgm ent cred ito r be­
fore mortgage was executed, became own­
er of such chatte ls unencumbered by lien 
of m ortgage, regardless of w hether judg­
m ent creditor had actual notice of m o rt­
gage and even though m ortgagee in action 
to foreclose m ortgage had caused a keeper 
to be placed ’a  charge of m ortgaged ch a t­
tels befora execution sale. Id.

C ertificate  of acknowledgment which 
identified tho persons who made the ac ­
knowledgment as being tiro persons whose 
names w ere subscribed to tho instrum ent 
was not sufficient, under Civ.C. § 1189, to 
entitle in strum en t to be recorded under § 
1101 (repealed. Now th is section). Peo­
ple v. W ebber (1920) 180 P. 400, 44 C.A. 
120.

Tho record of n deed defectively ac­
knowledged docs not im part constructive 
notice, under Civ.C. § 1101 (repealed. 
Now th is section), pro-riding th a t before it 
can ho recorded, an  instrum ent m ust bn 
acknowledged, and tho acknowledgment 
certified, us required hv law. E m etic v. 
xUvnrado (1S91) 27 P . 356, 00 C. 414.

D. Execution
Although an in s ta lm en t charging a tru s t  

upon lands in C alifornia bo unacknowl­
edged, yet It mny be recorded upon proof 
of ita execution. W hittle v. V anderbilt 
Mining & Milling Co. (C.C.1S07) 83 F . 43.

E very  instrum ent required to be record­
ed, w ith tho exception of those belonging 
to the class mentioned in Civ.C. S3 1159, 
11GO (repealed. See, now, §3 272S2- 
272S4 nml tbia section), nnd Civ.C. 35 
1202, 1203, cannot be recorded unless exo-
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• should refuse to  receive 
proper and defective ac- 
I’ogarty  v. F in lay  (1S57)

acknowledgment 
ckaowledgmcnt of chattel 
d by a p a rtn e rr 'u p  ic  the 
vided by s ta tu te  fo r ccr- ' 
awledgmcnt u d I c s s  o thcr- 
is uo t substantially  iu the 

Civ.O. § 1100a fo r  ccr- 
■wledgmcut o f an  iustro - 
' a  p a rtnersh ip  and hence 

•wn3 not entitled  to  ree- 
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E vcre tt (191G) ICO P.2d

1 mortgage executed by 
ugh recorded, lacked valid 
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uortgagc a t  execution sale 
tin st p a rtnersh ip  based on 
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tela unencumbered by lieu 
gnrdicss of w hether judg­
ed actual notice of m ort- 
hough m ortgagee in action 
•tguge hail caused a keeper 
chu-gc of m ortgaged chut- 
ition sale. Id .
f acknowledgment which 

I lersona who made the ac- 
is being the persons whoso 

lliscribed to the instrum en t 
;nt, under Civ.C. 5 USD, to 

| :nt to he recorded under 5 
Now this sec tion ). Peo- 

| (1020) 18G P . dOG. 41 C.A.

of a deed defectively nc- 
le i  no t im part constructive 

Civ.O. 5 U G l (repealed. 
I j u ) ,  providing th a t beforo it 
| id, nn instrum en t m ust tie 

nnd tho acknowledgm ent 
Inquired by law. E m cric v. 
I) 27 P . 350,1)0 C. 144.

, iu stnuncn t cliarging a trun t 
i California ho unneknowl- 
may lie recorded upon proof 
ion. W hittle v. V anderbilt 
mg Co. (C.C.1S97) S3 F . 48.
imcut required to  ho record- 
exception of thoso bclongiug 
nentioncd in Civ.C. 55 1159. 
ed. See, now, 55 272S2- 
!ila section), nnd Civ.C. 55 
innot be recorded unless oxe-

- -  - 
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> Dir. 2 DOCUAIENTS TO BE RECORDED § 27288
cation is acknowledged by the person exe- 

-ea tin g  it, and nn acknowledgment taken 
-b e fo re  a  grantco or one standing in  the 

po rtion  of a  beneficiary under a coavcy- 
ax.ee or o ther instrum ent is void, and does 
not entitle an instrum ent to be rcc led. 

~ JUmiey v. California Packing C orporation 
-V  ( l t d )  201 P. 4S1, 51 C -i. 517.

■ ~ A person no t claiming under a  g ran to r 
.  cannot o tjec t th a t  deeds from him wero 
* not properly acknowledged o r recorded, 
•there being no question os to the ir due 
execution. R ick- v. Reed (1S62) ID C. 

w . ,  SOL
Coonty recorder m ust see th a t acknowl­

edgments a re  properly executed beforo 
porting them ou record. F ogarty  v. F in- 

• - ley (1S57) 1 Lab. 59.

7. Defectively acknowledged Instrum ents 
. A defectively acknowledged instrum ent, 
.  although not entitled to record, nnd thus

n o t capable of im parting constructive no­
tice, in valid as between parties to  in s tru ­
m ent and all those having actual notice of 
its  existence. K irscb  y, B arnes (D.C. 
1957) 153 F.Supp. 230.

Ir reg u la r acknowledgment of deed out of 
presence of g ran to rs was im m aterial ex ­
cep t fo r purpose of determ ining w hether 
g ran to rs intended presently to  convey titlo  
to  land therein  described when deed was 
haadcd to grantee 's a tto rney  fo r delivery 
to  grantee. W illistoa v. Xuba C ity (1934) 
33 P-2d 445 ,1  C-A.2d 166.

W here a deed has two acknowledgments, 
ono of which is good, the o th e r defec­
tive, and only tho defectivo one is record*
• d, subsequent judgm ent creditors of tho 
vendor cannot take advantage of tho de­
fect in  the record, as tho registry  ac t was 
no t intended to  p ro tect them. Pixlcy v, 
Huggm s (1SG0) 15 C. 127.

§ 27288. Execution, acknowledgment and proof of agreements 
affecting really

If the instrument is an agreement for sale, lease, option agreement, 
' deposit receipt, commission receipt, or affidavit which quotes or refers 

tonn agreement for sale, lease, option agreement, deposit receipt, com­
mission receipt, or lease and such instrument claims to, or affects any 
Interest in real property, it shall be executed and acknowledged or 
proved as provided in Section 27287 by the party who appears by the 
Instrument to be the party whoso real property is affected or alienated 

•-"thereby. (Added Stats.1947, c. 424, p. 11(31, § 1, as amended Stats.
‘ -*1949, c. 289, p f56", § 1.)
y’-fScii;- ’ •

;£»-•-- H isto rica l Noto

19(9 amendment Inserted, tho f irs t  D erivation: Sue Derivation under 5
it appears, ibu word ‘•lease.’' 27237.

Cross R eferences

and acknowledgment of instrum ent!, eco Civil Codo 5 11S0 c t aeq.

vTi«v-';:
Notes of Decisions

. Z !  t , '  Is general
'W here tran sfe r is of nn in te rest In rcnl- 

• ty. a lig n m en t is entitled to recordation,
< which is constructive notice to subsequent 
‘ »“ »rnee. C entral Const. Co. v. liu rtm un 

CU05) 47 PJ2d 4S4, 7 C.A.2d 703.
R*vord of acknowledgment of instru- 

excluding colored occupancy of 
acknowledged liy two of tho 

n rca tj.th ree  signers thereof constituted

conatnictlve notico of execution by euch 
two persons only. Du Rose v. T rainot 
(1932) 10 l\2 d  703, 122 C.A. 732.

.Since nn acknowledged iin tm m en t c a r­
ries w ith It the proof of its duo execution 
by persons acknowledging It, it m ust ho 
acknowledged by tho person whoso rights 
lu tho property nro alienated or encum­
bered thereby, ruch as tlia g ran to r, m ort­
gagor o r vendor. ICecsu v. Beardsley

3 5



TITIG INSURANCE AND TRUST 
PIONEER NATIONAL TITLE INSL TANCE

F eb ru ary  8 ,  1980

Mr. R obert  J .  Whisman 
S e n i o r  V ice  P r e s i d e n t  
A l a s k a  T i t l e  G uaranty  Company 
500 S i x t h  Avenue 
A n ch o rag e ,  A la s k a  99501

RE: A l a s k a  Code R e v i s i o n s

Dear Mr. Whisman:

The A la s k a  p r o p o s a l  t o  r e v i s e  the  r e c o r d i n g  la w s  a p p e a r s  t o  be 
one o f  many s t u d i e s  b e i n g  made in  th e  v a r i o u s  s t ' ^ e s .  The 
N a t i o n a l  C o n fe re n c e  o f  C om m iss ion ers  >n u n i fo rm  s t a t e  laws  in  
1977 d r a f t e d  a p r o p o s a l  t o  m odern ize  and u n i f y  l e g i s l a t i o n  in  
a l l  s t a t e s  i n  r e g a r d  t o  l a n d  t i t l e s .  As o f  t h i s  d a t e  no s t a t e  
h as  a d o p te d  any o f  t h e  p r o v i s i o n s  t h e r e o f .

The above  p r o p o s a l  was c l o s e l y  f o l l o w e d  in  the  background s tu d y  
in  C a l i f o r n i a  p r e p a r e d  by James L. B la w ie  o f  S an ta  C l a r a  Law 
S c h o o l .  The i n t e n t i o n  o f  h i s  s t u d y  was t o  c h a r t  o u t  th e  s p e c i f i c  
m a t t e r s  t h a t  might be c o v e r e d  in  t h e  p r o j e c t  and s u g g e s t  the 
ap p ro a c h  th e  C a l i f o r n i a  Code R e v i s i o n  Commission s h o u ld  t a k e .
They a r e  p r o c e e d i n g  s l o w l y  on t h i s  s t u d y  and a r e  c o n s i d e r i n g  a 
" m a r k e t a b le  t i t l e  a c t "  a s  t h e i r  f i r s t  a r e a  o f  i n t e r e s t .  On 
J a n u a r y  2 1 ,  1 9 8 0 ,  t h i s  p r o p o s a l  was fo rw a rd e d  t o  a l l  t i t l e  
company c o u n s e l  f o r  t h e i r  s u g g e s t i o n s  a s  t o  a l t e r n a t e  a p p r o a c h e s  
in  d e a l i n g  w i th  the  v a r i o u s  m a t t e r s  d i s c u s s e d  in  th e  background 
s t u d / .

The p r o p o s a l s  a l l  seem t o  recommend the  u se  o f  a sy s t e m  l o c a t e d  
in  a c e n t r a l  p l a c e  w i th  f a c i l i t i e s  f o r  a t r a c t  in d e x  sy s t e m  w i th  
computer  a c c e s s  p' i n t s  i n  e a c h  co un ty  r e c o r d e r ' s  o f f i c e .  I t  i s  
assumed th ey  w i i x  t r a n s m i t  th e  documents by means o f  a t e l e - c o p i e r  
o r  so m eth in g  s i m i l a r  t h e r e t o .  At the  p r e s e n t  t im e o u r  company i s  
unaware o f  any s y s t e m  t h a t  would t r a n s f e r  documents s a t i s f a c t o r i l y  
and in  volume and t h a t  c o u ld  be r e l i e d  upon to  o p e r a t e  on a d a y - t o -  
day b a s i s  w i t h o u t  b re a k d o w n s .  I f  a sy s t e m  i s  a v a i l a b l e  a t  p r e s e n t  
o r  in  t h e  im m ediate  f u t u r e  i t  might p rov e  s u c c e s s f u l  in  A la s k a  
b e c a u s e  o f  th e  low volume o f  r e c o r d i n g s  and t h e  r e m o te n e s s  o f  
some r e c o r d i n g  d i s t r i c t s .  We a r e  n o t  t o t a l l y  c o n v in c e d  a s  t o  t h e  
r e l i a b i l i t y  o f  such a s y s t e m  o r  the need f o r  i t  a t  t h e  p r e s e r

6 3 0 0  W iU i i re  Boulevard Los Angeles, Ca li fornia 9 0 0 4 8  2 1 3  8 5 2G 0Q 0
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t im e  i n  A l a s k a .  I f ,  h ow ev er ,  t h e  documents  can  be r e c o r d e d  i n  t h e  
l o c a l  r e c o r d i n g  o f f i c e  a s  i s  t h e  p r a c t i c e  now, t h e  f a c t  t h a t  th e y  
w i l l  be  t r a n s f e r r e d  by t e l e c o p i e r  t o  a c e n t r a l  o f f i c e  s h o u ld  have  
no damaging e f f e c t  a s  lo n g  a s  t h e  l o c a l  r e c o r d i n g  o f f i c e  h a s  a 
copy t h e r e o f .

T his  s y s t e m  d o e s  n o t  seem t o o  p r a c t i c a l  i n  a hrgh volume co u n ty  
l i k e  Lcs A n g e le s  a s  i t  would n e c e s s i t a t e  t r a n s m i t t i n g  1300 d o c u ­
ments t o  t h e  c e n t r a l  o f f i c e  d a i l y .  This  f i g u r e  added t o  t h e  r e ­
c o r d i n g s  o f  o t h e r  C a l i f o r n i a  c o u n t i e s  would e n t a i l  a l o t  o f  d a i l y  
t r a n s m i s s i o n s .  I t  a p p e a r s  t o  be a d u p l i c a t i o n  h a v in g  a l l  documents 
i n  one c e n t r a l  p l a c e  and t h e s e  same documents s t o r e d  in  th e  v a r i o u s  
r e c o r d i n g  d i s t r i c t s  a l s o .

P a rag rap h  5 ,  S e c t i o n  4 0 . 1 7 . O20of the  A la s k a  p r o p o s a l  r e q u i r e s  th e  
name o f  t h e  p e r s o n  who p r e s e n t s  t h e  document f o r  r e c o r d i n g  and th e  k
name c f  th e  p e r s o n  in  whose b e h a l f  i t  i s  t o  be r e c o r d e d .  I t  would
seem t h a t  th e  i n f o r m a t i o n  " r e c o r d e d  a t  t h e  r e q u e s t  o f "  would be 
s u f f i c i e n t .

SV“c t 1 i t > o ^ o
P a ra g ra p h  6/̂  r e q u i r e s  th e  m a i l i n g  a d d r e s s e s  f o r  a l l  p a r t i e s  who r e ­
q u i r e  an i n t e r e s t  under  t h e  con v ey an ce  document.  T h is  c o u ld  p r o v e  
cumbersome i f  t h e r e  a r e  a number o f  g r a n t e e s  and would n e c e s s i t a t e  
th e  a d d in g  o f  an a d d i t i o n a l  page  t o  th e  document.  I t  i s  assumed 
t h a t  p a r a g r a p h  (6) r e q u i r e s  t h a t  th e  m a i l i n g  a d d r e s s e s  be r e c o r d e d
w ith  and be p a r t  o f  t h e  co n v e y an ce  document.  Tne s t a t e m e n t s  p r i n t e d
on t h e  document " a f t e r  r e c o r d i n g  m ai l  t o "  and "send t a x  _ a tem en ts  
t o "  would a c c o m p l i s h  more.

No a t t e m p t  h a s  been made t o  d e te r m in e  i f  th e  l i s t  o f  C l a s s  "A" 
documents  in  S e c t i o n  4 0 . 1 7 . 1 1 0  i s  c o m p le te  but d e e d s  o f  t r u s t ,  
m o r t g a g e s ,  r e l e a s e  o f  m o r tg a g e s  and r e c o n v e y a n c e  do n o t  a p p e a r  
t o  be  l i s t e d  t h e r e i n .  The n e c e s s i t y  o f  l i s t i n g  C l a s s  "A" documents 
s h o u ld  be r e - e v a l u a t e d .

S e c t i o n  4 0 . 1 7 . 1 2 0  c o n t a i n s  th e  i n f o r m a t i o n  n e c e s s a r y  f o r  a memoran­
dum o f  l e a s e  t o  be r e c o r d e d  but  i t  d id  n o t  mention th e  n e c e s s a r y  
o p e r a t i v e  words t o  c r e a t e  a l e a s e .  The f o l l o w i n g  m a t t e r s  s h o u l d  be 
in  th e  memorandum o f  l e a s e :

1 .  The names o f  the  l e s s o r  and the  l e s s e e  and a d d r e s s e s

2 .  O p e r a t i v e  words o f  l e a s e  from l e s s o r  t o  l e s s e e

3. A d e s c r i p t i o n  o f  th e  p r o p e r t y  l e a s e d

4. A r e c i t a l  i n d i c a t i n g  the  t r a n s f e r  from l e s s o r  t o  l e s s e e
i s  made s u b j e c t  t o  th e  t e r m s ,  c o v e n a n t s  and c o n d i t i o n s  
o f :

a .  A l e a s e  o f  s p e c i f i e d  d a t e  e x i s t i n g  between the  
p a r t i e s
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The o t h e r  i t e m s  l i s t e d  t h e r e i n  r e l a t i n g  t o  commencement, t e r m i n a ­
t i o n ,  r i g h t  t o  e x t e n d ,  ren ew ,  r i g h t  t o  p u r c h a s e  o r  r i g h t  t o  p u r ­
c h a s e  th e  p r o p e r t y ,  would a l l  a p p e a r  i n  t h e  u n r e c o r d e d  l e a s e  and 
would d e f e a t  th e  p u rp o se  o f  t h e  memorandum. I t  would seem t h a t  
t h e  r e n t a l  i s  a s  n e c e s s a r y  a r e q u i s i t e  a s  th e  te rm  o f  t h e  l e a s e  
and t h a t  i f  t h e  memorandum must c o n t a i n  one i t  must a l s o  i n c l u d e  
th e  o t h e r .  The a p p a r e n t  i n t e n t  o f  t h e  l e s s e e  in  a memorandum of- 
l e a s e  i s  t o  d i s c l o s e  a s  l i t t l e  a s  p o s s i b l e  o f  r e c o r d  t o  t h e i r  
c o m p e t i t o r  and i s  e n t i r e l y  l o g i c a l .

These a r e  t h e  o n ly  comments we w ish  t o  make a t  th e  p r e s e n t  t im e  
and would o n l y  s u g g e s t  t h a t  A l a s k a  p r o c e e d  s l o w l y  on such  an 
en c o m p a ss in g  c h a n g e .  As m ent ioned  a b o v e ,  most  o f  t h e  s t a t e s  a r e  
c o n s i d e r i n g  change  but  n o t  i n  such a d r a s t i c  f a s h i o n .

Very  t r u l y  y o u r s ,

f t o h n  Weir
A s s i s t a n t  V ic e  P r e s i d e n t  
U n d e r w r i t in g  P r a c t i c e s

JW/bhb
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Mr. D ic k e r s o n  Regan, C o n s u l t a n t  
Code R e v i s i o n  Commission 
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouch Y -  S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  99811

Dear Mr, Regan:

We have  p r e v i o u s l y  c o n v e r s e d  by phone,  c o n c e r n in g  t h e  
r e v i s i o n  o f  t h e  A l a s k a  r e c o r d i n g  law s  a s  p r o p o se d  by t h e  
A l a s k a  Code R e v i s i o n  Commission.  As I i n d i c a t e d  in  t h a t  
c o n v e r s a t i o n ,  I h ave  p r i m a r i l y  two comments, t h e  f i r s t  
r e l a t i n g  t o  t h e  d e l e t i o n  o f  t h e  r e q u i r e m e n t  t h a t  i n s t r u m e n t s  
o r  c o n v e y a n c e s  be ackn ow ledged  t o  be e l i g i b l e  f o r  r e c o r d i n g  
and s e c o n d ,  t h e  d e s i r a b i l i t y  o f  i n c l u d i n g  a s p e c i f i c  

® p r o v i s i o n  t h a t  no i n s t r u m e n t s  o r  c o n v e y a n c e s  s h a l l  im p a r t  j 
c o n s t r u c t i v e  n o t i c e  w i t h  r e s p e c t  t o  l a n d  in  A l a s k a ,  u n l e s s '  
r e c o r d e d  a s  a C l a s s  A document', a s  p r o v i d e d  by t h e  new 
C h ap te r  17 .

As t o  t h e  e l i m i n a t i o n  o f  th e  r e q u i r e m e n t  t h a t  c o n v e y a n c e s  
be a c k n o w le d g e d ,  I t h i n k  t h a t  a l l  t i t l e  com panies  w i l l  
be d ism ayed  a t  t h e  p r o s p e c t  o f  i n s u r i n g  t i t l e s  th ro u gh  
documents t h a t  a r e  n o t  ackn ow ledg ed  o r  p ro v e d  in  some 
manner.  As you knew, a t i t l e  i n s u r a n c e  p o l i c y  c o v e r s  
numerous o f f  r e c o r d  r i s k s  i n c l u d i n g  f o r g e r y  and i m p e r s o n a t i o n .  
The n o t a r y ' s  c e r t i f i c a t e  o f  acknowledgment i s  a b o u t  t h e  
o n ly  a s s u r a n c e  we h ave  t h a t  t h e  s i g n a t u r e  o r  e x e c u t i o n  o f  
any c o n v e y a n c e  i s  a u t h e r . t i c .  We have no p r a c t i c a l  way o f  
d e t e r m i n in g  t h e  a u t h e n t i c i t y  o f  documents  which h ave  been  
r e c o r d e d  p r i o r  t o  o u r  e x a m i n a t io n  o f  t i t l e .  Our p o l i c y  
a l s o  i n s u r e s  a g a i n s t  in com p eten cy  o f  p a r t i e s  and w h i l e  th e  
n o t a r y ' s  c e r t i f i c a t e  and acknowledgment by th e  g r a n t o r  a r e  
no p r o o f  o f  c o m p e te n c y , t h e y  do p r o v i d e  some s a f e g u a r d
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a g a i n s t  p h y s i c a l  o r  m e n ta l  d i s a b i l i t i e s  which would p r e v e n t  
a  g r a n t o r  from  a p p e a r i n g  b e f o r e  th e  n o t a r y .  P resum ably ,  
m ost  n o t a r i e s  and o t h e r  o f f i c e r s  t a k i n g  acknowledgments  
would be r e l u c t a n t  t o  c e r t i f y  t h e  acknowledgment o f  a p e r s o n  
who was o b v i o u s l y  m e n t a l l y  in c o m p e te n t .

The p r e s u m p t io n s  i n  4 0 . 1 7 . 0 9 0  a r e  v a l u a b l e  b u t  w i l l  be o f  
l i t t l e  a s s i s t a n c e  t o  any t i t l e  i n s u r e r  d e fe n d in g  an i n s u r e d  
t i t l e  once  e v i d e n c e  h as  been  p r e s e n t e d  t h a t  e x e c u t i o n  o f  a 
c o n v eyan ce  i s  i n v a l i d  o r  d e f e c t i v e .  As we r e a d  th_ s t a t u t e ,  
th e  p r e s u m p t io n s  c a n n o t  be r e l i e d  upon by a bona f i d e  
p u r c h a s e r .

The acknowledgment o f  t h e  e x e c u t i o n  o f  a deed o r  o t h e r  
con v eyan ce  b e f o r e  a n o t a r y  p u b l i c  o r  o t h e r  o f f i c i a l  adds 
s o l e m n i t y  t o  a t r a n s a c t i o n  t h a t  sh o u ld  n o t  be e n t e r e d  i n t o  
l i g h t l y  o r  c a s u a l l y .  A homeowner engaged  in  a p o k er  game 
w i l l  f i n d  i t  d i f f i c u l t  t o  e x e c u t e  a deed t o  h i s  home and 
throw i t  i n t o  t h e  p o t  i f  an acknowledgment o f  h i s  s i g n a t u r e  
i s  n e c e s s a r y .  The r e q u i r e m e n t  o f  an acknowledgment makes 
i t  much more d i f f i c u l t  t o  p r o c u r e  s i g n a t u r e s  by f r a u d  o r  
c o e r c i o n ,  e s p e c i a l l y  where th e  p a r t y  i s  s i c k ,  e l d e r l y ,  o r  
under  th e  i n f l u e n c e  o f  a l c h o h o l .

We con ced e  t h a t  in  many c a s e s  c e r t i f i c a t e s  o f  acknowledgment 
have not been  t h e  p r o t e c t i o n  t h a t  they  sh o u ld  b e ,  and on 
o c c a s i o n ,  n o t a r i e s  have been  p a r t i c u l a r l y  c a r e l e s s  a b o u t  
e s t a b l i s h i n g  t h e  i d e n t i t y  o f  th e  p e r s o n  ack n ow ledg ing  a 
s i g n a t u r e .  We have  had many f o r g e r y  l o s s e s  where th e  
acknowledgment was i n  p r o p e r  form , but  where th e  n o t a r y  was 
n e g l i g e n t .  There a r e ,  o f  c o u r s e ,  2. few c a s e s  where th e  
n o t a r y ' s  s i g n a t u r e  h as  been  f o r g e d ,  a s  w e l l  a s  t h a t  o f  th e  
p a r t y  e x e c u t i n g  t h e  document.

I t  i s  c u r  o p i n i o n  t h a t  t h e  p r o p e r  s o l u t i o n  t o  th e  problem 
i s  t o  i n c r e a s e  t h e  r e s p o n s i b i l i t i e s  o f  t h e  o f f i c e r s  t a k i n g  
acknowledgm ents  in  o r d e r  t h a t  t h i r d  p e r s o n s ,  a s  w e l l  a s  t i t l e  
i n s u r a n c e  c o m p a n ie s ,  may have  some r e a s o n a b l e  a s s u r a n c e  t h a t  
t h e  e x e c u t i o n  o f  t h e  document i s  a u t h e n t i c .  In A l a s k a ,  
e s p e c i a l l y  i n  t h e  rem ote  a r e a s ,  t h e r e  a r e  numerous t r a n s a c t i o n s  
where a p u r c h a s e r  d o e s  n o t  have  th e  p r o t e c t i o n  o f  t i t l e  
i n s u r a n c e .  We t h e r e f o r e  b e l i e v e  i t  d e s i r a b l e ,  a s  a
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p r o t e c t i o n  t o  t h e  c i t i z e n s  o f  t h e  s t a t e ,  t h a t  t h e y  be a b l e  
t o  d e a l  i n  r e a l  p r o p e r t y  w i t h  some a s s u r a n c e  t h a t  documents 
o f  r e c o r d  a r e  g e n u in e .  I t  seems t o  us t h a t  one o f  t h e  b e s t  
ways  t o  a c c o m p l i s h  t h i s  i s  t o  r e q u i r e  a c e r t i f i c a t e  o f  
acknowledgment and make th e  n o t a r i e s  and o t h e r  o f f i c e r s  
r e s p o n s i b l e  f o r  p r o p e r  p e r fo r m a n c e  o f  t h e i r  d u t i e s ,  e i t h e r  
by bonding  r e q u i r e m e n t s ,  c i v i l  o r  c r i m i n a l  p e n a l t i e s ,  o r  
o t h e r w i s e .  A number o f  s t a t e s ,  i n c l u d i n g  C a l i f o r n i a ,  have  
in  t h e  p a s t  few y e a r s  p a s s e d  la w s  i n c r e a s i n g  t h e  d u t i e s  and 
r e s p o n s i b i l i t i e s  o f  o f f i c e r s  t a k i n g  ackn ow ledgm en ts .  We 
t h e r e f o r e  s t r o n g l y  recommend t h a t  the. acknowledgment 
r e q u i r e m e n t  be r e t a i n e d  in  t h e  law and t h a t  t h e  f u n c t i o n  
and r e s p o n s i b i l i t y  o f  the  n o t a r y  p u b l i c  be i n c r e a s e d  r a t h e r  
th an  e l i m i n a t e d .

I t  a p p e a r s  t o  me, from r e a d i n g  the  s i a t u t e ,  e s p e c i a l l y  
S e c .  4 0 . 1 7 . 0 8 0 ,  t h a t  t h e  u n d e r l y i n g  t h e o r y  and p u rp o se  o f  
t h e  s t a t u t e  i s  t o  r e q u i r e  a l l  c o n v e y a n c e s  t o  be r e c o r d e d  in  
a c c o r d a n c e  w i t h  t h e  s t a t u t e ,  i f  th e y  a r e  t o  p r o v i d e  c o n s t r u c t i v e  
n o t i c e  a s  t o  t h i r d  p a r t i e s .  I had p r e v i o u s l y  s u g g e s t e d  a 
p r o v i s i o n  t o  make i t  c l e a r  t h a t  no in s t r u m e n t  would be 
c o n s t r u c t i v e  n o t i c e  a s  t o  t h i r d  p a r t i e s ,  u n l e s s  r e c o r d e d  in 
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  th e  s t a t u t e .  At t h a t  t im e ,
I o f  c o u r s e ,  had i n  mind th e  F e d e r a l  R e g i s t e r  prob lem  where 
u n r e c o r d e d  p u b l i c  la n d  o r d e r s  and o t h e r  documents p u b l i s h e d  
in  t h e  F e d e r a l  R e g i s t e r  a p p a r e n t l y  p r o v i d e  c o n s t r u c t i v e  n o t i c e  
a s  t o  A l a s k a  r e a l  e s t a t e .  For a number o f  r e a s o n s ,  which I 
w i l l  not  go i n t o  h e r e ,  I b e l i e v e  t h a t  such a r e s u l t  i s  
n e i t h e r  l o g i c a l  nor  d e s i r a b l e .  I t  must be remembered t h a t ,  
w h i l e  we a r e  t a l k i n g  a b o u t  t h e  F e d e r a l  R e g i s t e r ,  t h e r e  might  
w e l l  be o t h e r  p u b l i c a t i o n s ,  under  s e a t e  o r  f e d e r a l  law ,  which 
m ight  be h e ld  t o  be c o n s t r u c t i v e  n o t i c e  under  t h e  same 
r e a s o n i n g  a s  used  in  t h e  Hahn c a s e  which h e ld  t h e  F e d e r a l  
R e g i s t e r  was a p u b l i c  r e c o r d  g i v i n g  n o t i c e .  We a r e  t h e r e f o r e  
p r e s e n t e d  w i t h  a s i t u a t i o n  where  no one in  A l a s k a  can  be 
s u r e  t h a t  he can i d e n t i f y  a l l  r e c o r d s  o r  p u b l i c a t i o n s  which 
im p a r t  c o n s t r u c t i v e  n o t i c e  w i t h  r e s p e c t  t o  A l a s k a  l a n d .  I 
t h e r e f o r e  s t r o n g l y  recommend t h a t  th e  new Act c o n t a i n  a 
c l e a r e r  d e f i n i t i o n  and e n u m era t io n  o f  a l l  documents  and 
c o n v e y a n c e s  which im p a r t  c o n s t r u c t i v e  n o t i c e  and recommend t h a t  
th e y  be l i m i t e d  t o  t t o s e  documents  and in s t r u m e n t s  r e c o r d e d  
p u r s u a n t  t o  t h e  new l e t .  I t  seems t o  me t h a t  t h e  new Act  
w i t h  i t s  v e r y  b ro a d  d e f i n i t i o n  o f  t h e  term " c o n v e n y a n e e ' , i s  
v e r y  c l o s e  t o  t h a t  ^ o i i t i o n ,  a s  p r e s e n t l y  w r i t t e n .
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A g a in ,  l e t  me p o i n t  o u t  t h e  f a c t  t h a t  many t r a n s a c t i o n s  in  
A l a s k a  do n o t  have  t h e  p r o t e c t i o n  o f  t i t l e  i n s u r a n c e .  I t  
seems i n c o n c e i v a b l e  t o  me t h a t  a bona f i d e  p u r c h a s e r  o f  lan d  
in  A la s k a  can l o s e  h i s  t i t l e  even  though th e  r e c o r d s  
m a in t a i n e d  by t h e  S t a t e  do n o t  d i s c l o s e  th e  a d v e r s e  i n t e r e s t .  
In my v iew  t h i s  makes a mockery o f  S e c t i o n  4 0 . 1 7 . 0 8 0 .

We a p p r e c i a t e  the  o p p o r t u n i t y  t o  comment on the  p ro p o s e d  
l e g i s l a t i o n  and hope o u r  comments w i l l  be o f  a s s i s t a n c e .

Very  t r u l y  y o u r s ,

John S.  W i l l i a m so n  
V i c e  P r e s i d e n t  and 
S e n i o r  T i t l e  C ounse l

JSW/mm

c c :  Bob Whisman, Anchorage
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February  1 9 ,  1982 i

Kevin Bruce >
Senate  J u d i c i a r y  Committee 
C a p i t o l  O f f i c e  B u i ld in g ,
Room 125 
Juneau,  A la sk a

Dear Mr. Bruce:

I spoke w ith  you o v e r  the  t e le p h o n e  on F r id ay  r e g a r d in g  
Senate  B i l l  78 .  This l e t t e r  i s  t o  con f i rm  our u n d ers tan d in g  
tha tyou  w i l l  in form me when any h e a r in g s  a r e  sch ed u led  on 
t h i s  b i l l .  P l e a s e  w r i t e  o r  t e le p h o n e  me i f  any th in g  i s  
schedu led  on t h i s  b i l l .

Thank you f o r  your a s s i s t a n c e  in  the m a t t e r .

Yours v e ry  t r u l y

GROH, EGGERS, ROBINSON 
a PRICE & JOHNSON ^

DWC: sg


	SJUD12 SB 78 File 1 



