


COMMITTEE REPORT 
. SENATE

2/19/81

Mr. President: 

The Committee on

F U R T H E R :  None

JUDICIARY

Date: 7 ( f j  ^  t H  '

has had SB 77

commercial  t r a n s a c t i o n s

under co ns id e ra t io n  and (a majority of the committee) (the committee) 
reports it back with the following recommendations:

I 1

do pass • t . " . ' • [ ] do not pass

do pass with attached a m e n d m e n t s (s ) 

replace with CS for 

and recommends

I ] same title 
] new title

[ ]

AND attaches a "Letter of Intent" [ ) New Fiscal Note

reports it back without recomme nd ation

referred to the Commi ttee

MEMBERS SIGNING 
DO PASS

m e m b e r : h a v i n g

OTHER RECOM MENDATIO NS

J 6
7

CHAIRMAN



CODE  R E V I S I O N  C O M M I S S I O N

C O M M I S S I O N C H S

J O H N  W  A D D O T T  C H A I R M A N  
S U S A N  A B U R K E  • V I C E  C H A I R M A N  

P A T R I C K  M.  R O D E Y  
F R E D  E.  D R O W N  
L . S  K U R T Z .  J R  

W M .  G R A N T  C A L L O W

A L A S K A  S T A T E  L E G I S L A T U R E
P O U C H  Y • S T A T E  C A P J T O L  

J U N E A U  A L A S K A  90 11 1 !
• t»07  * 4 G 5 . 4 U 7 G

Jan u ary  19 ,  1981

F > L  . U ' l V E  S r . C F L T A n r  

B I L L Y  G D E R R I E R

The Honorable Bob Mulcahy
Chairman, Labor and Commerce Committee
A la sk a  S t a t e  Senate
Pouch V, S t a t e  C a p i t o l
Juneau, A la sk a  99811

I . The Honorable P a t r i c k  M. Rodey 
Chairman, J u d i c i a r y  Committee 
A la sk a  S t a t e  Senate  
Pouch V, S t a t e  C a p i to l  
Juneau, A la sk a  99811

Re: SB 7 7 - - A r t i c l e s  8 and 9 o f  the
Uniform Commercial Code

Dear Chairmen Mulcahy and Rodey:

The A laska  Code R ev is ion  Commission has subm itted  
SB 77 r e g a r d in g  A r t i c l e s  8 and 9 o f  the Uniform Commercial 
Code. The commission i s  e x t re m ely  I n t e r e s t e d  in s e c u r in g  
p a s s a g e  o f  the b i l l  during t h i s  l e g i s l a t i v e  s e s s i o n ,  i f  
p o s s i b l e .  F u rther ,  a member o f  the commission w i l l  be 
a v a i l a b l e  to  p r e s e n t  tes t im ony  on b e h a l f  o f  the b i l l  upon 
n o t i f i c a t i o n

In an e f f o r t  to  be o f  a s s i s t a n c e ,  1 am e n c lo s i n g  
a copy o f  the com m iss ion 's  t r a n s m i t t a l  memorandum which 
b r i e f l y  s e t s  out the need f o r  t h i s  r e v i s i o n  a lon g  with a 
copy o f  the memoranda prepared  by the D iv i s io n  o f  Legal  
S e r v i c e s  o u t l i n i n g  the d i f f e r e n c e s  between e x i s t i n g  law and 
proposed changes .

Commission s e c r e t a r y ,  C a th er in e  Walsh, can be 
c o n t a c te d  a t  e x t e n s io n  A878 in o r d e r  to  c o o r d in a t e  tes t im ony 
in  the event  h ea r in g s  a r e  s h o r t l y  fc r th com in g .

We a p p r e c i a t e  your a t t e n t i o n  to  t h i s  m a tte r  and 
any a s s i s t a n c e  you can p r o v id e  in  s e c u r in g  SB 7 7 ' s  p a s s a g e .

Very t r u l y  y o u rs ,
t

' ♦ I
John W. A bbott ,  Chairman
A la sk a  Code R e v is io n  Commission

JWA: chw 

E n c losu res



Z s ' O C
Ke a n e . H a r p e r . P e a r l p a n  a n d  C o p e l a n d

* 2 0  . £* = : : *  P O R T L A N D . C R E 3 C N  9 7 2 0 1
s u  - r  j ; >  • : i c = - : v c  : : :  n*-* cc

•L-ME. j l V"  --------------
A N C H O R A G E  A LA 3 <A 9 9 5 0 1

LAW O pp,C£: 3^

IN CRECOW

March 4 ,  1981

J  “ i .  2  f t S N N E "  D-- I  <*. - i S B c :
' r , Et _ : . . r  - r  f I  n c i i a r  E . - O s *  • . £g :  = : : n -  - ea*.r

T * . : - * s  •- .*r»r*C 
D C ’ . i . O  -  = E a  = . ' -Ai^ 
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r e c e i v e d
Hon. Robert. Mulcahy 
Chairman, S en a te  Labor and

Commerce Committee MAR 0 9 19°i
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouch V
Ju n e au ,  A la s k a  99811

Re: S e n a te  B i l l  77 ✓
S

Dear S e n a to r  Mulcahy:

The L e g i s l a t u r e  i s  to be commended f o r  c o n s i d e r i n g  
amendments to  t h e  s t a t e  Uniform: Commercial Code which w i l l  
make t h e  UCC more u n d e r s t a n d a b le  and e f f e c t i v e .  I have 
r e v ie w e d  S enate  B i l l  77 and f in d  t . i a t ,  on t h e  whole ,  i t  
i n c o r p o r a t e s  many w o r th w h i l e  changes  to  che UCC. , I  have 
o n ly  one minor s u g g e s t i o n .  S e c t i o n  23 o f  t h e  b i l l ,  which 
amends AS 4 5 . 0 9 . 1 0 5 ,  c o u ld  s t a t e  e x p r e s s l y  t h a t  m ortgages  
a r e  l i m i t e d  t o  r e a l  p r o p e r t y  s e c u r i t y  i n t e r e s t s .  T h is  c o u ld  
be e a s i l y  done by m o d i fy in g  th e  d e f i n i t i o n  o f  ' 'mortgage",  
c o n t a i n e d  in  s u b s e c t i o n  ' a ) (12 )  a t  page 13 ,  l i n e  14 o f  SB 
77,  t o  t h e  f o l l o w i n g :  " 'M o r tg a g e '  means a c o n s e n s u a l
s e c u r i t y  i n t e r e s t  i n  r e a l  e s t a t e  c r e a t e d  by a r e a l  e s t a t e  
m o r tg a g e ,  a t r u s t  deed on r e a l  e s t a t e ,  o r  t h e  l i k e ; " .  This  
supp. e m en ta l  d e f i n i t i o n  c l e a r l y  e x c l u d e s  v a r i o u s  c o n s e n s u a l  
i n t e r e s t s  which a r e  n o t  p r i m a r i l y  s e c u r i t y  d e v i c e s ,  such a s  
l e a s e ) o l d  r i g h t s ,  from the d e f i n i t i o n  o f  "m ortgage" .

S i n c e r e l y ,

KEANE, HARPER, PEARLMAN 
and COPELAND

M u * * -

r .cb er t  H. Hume, J r .

RH11: k h
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V  A

M l3
C O M M I S S I O N E R S

J O H N  W .  A B B O T T  • C H A I R M A N  
W M .  G R A N T  C A L L O W  - V I C E  C H A I R M A N  

P A T R I C K  M.  R O D E V  
F R E D  E.  B R O W N  
L.  S .  K U R T '  J R .

J A M E S  L .  B A k D W I N

A L A S K A  S T A T E  L E G I S L A T U R E  
P O U C H  Y  - S T A T E  C A P I T O L  

J U N E A U .  A L A S K A  0 9 8 1 1  
( 9 0 7 )  4 6 5 - 4 8 7 0

E X E C U T IV E  S E C R E T A R Y
B I L L Y  G .  B E R R I E R

MEMORANDUM

TO: The Honorable Patrick M. Rodey ^ —
Chairman, Senate Judiciary C o m m i t t e d

FROM: John W. Abbott, Chairman /At
Alaska Code Revisi0fT\C«miiiiB?Ton

DATE: March 23, 1981

RE: Commentary to SB 77--Uniform Amendments to the
Uniform Commercial Coue, Articles 8 & 9

The attached two memoranda were prepared for the 
Alaska Code Revision Commission in July and August of 1978 
by Kenneth E. Vassar when he was legislative counsel for the 
Legislative Affairs Agency. The references in his original 
memoranda are now revised to conform to the current section 
numbering in Alaska Statutes and SB 77.

J W A :chw

Attachments
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T r a n  n n i o g n a i M

P O U C H Y  STATE C A P l tO l
t ) )  ^  JUNEAU  A lA S K A  TT8 1 I

> to; J65 jaoo

LEGISLATIVE A FFA IRS  A G EN C Y

M E M O R A N D U M  July 27, 1978

SUBJECT: Uniform  C o m m erc ia l  Code— A r t i c l e  8

TO: A la sk a  Code R e v i s i o n  Commission

FROM: K enneth  E. V a s s a r ,  L e g i s l a t i v e  Counse l

T h i s  memorandum w i l l  e x p l a i n  p o i n t s  o f  d i f f e r e n c e  b e tw een  A r t i c l e  8 o f  
t h e  U n i fo rm  Commerc ia l  Code (UCC) and AS 4 5 . 0 5 . 6 1 2  -  4 5 . 0 5 . 6 8 8 .

UCC A r t i c l e  8 and AS 4 5 . 0 5 . 6 1 2  -  4 5 . 0 5 . 6 8 8  r e l a t e  to i n v e s t m e n t  s e c u r ­
i t i e s .  Each body o f  law  c o n t a i n s  p a r a l l e l  s e c t i o n s ;  t h e r e f o r e ,  t o  a s  
g r e a t  a n  e x t e n t  a s  p o s s i b l e ,  t h e  f o l l o w i n g  d i s c u s s i o n  w i l l  p r o c e e d  in  
n u m e r i c a l  s e q u e n c e  t h r o u g h  t h o s e  s e c t i o n s  o f  A la sk a  law  w h i c h  h a v e  
d e v i a t e d  from t h e  u n i f o r m  a c t .

AS 4 5 . 0 5 . 6 1 4  and i t s  c o u n t e r p a r t ,  UCC s e c .  8 - 1 0 2 ,  p r o v i d e  d e f i n i t i o n s  
f o r  t e r m s  used  i n  t h e i r  r e s p e c t i v e  a r t i c l e s ;  however ,  s e c t i o n  614 
i n c l u d e s  a d ’ i n i t i o n  which  i s  n o t  i n  t h e  UCC s e c t i o n  and  m o d i f i e s  a 
d e f i n i t i o n  which  i s  i n  t h e  UCC s e c t i o n .

The d e f i n i t i o n  i n  s e c .  614 w h ich  i s  n o t  in  8 -10 2  i s  f o r  t h e  t e r m  " p r o p e r  
f o r m . "  P r i o r  to  1 9 6 2 ,  t h e  UCC i n c l u d e d  s u c h  a d e f i n i t i o n ,  b u t  i n  t h a t  
y e a r  8 -10 2  was amended to  d e l e t e  t h e  d e f i n i t i o n .  At t h e  same t i m e  UCC 
s e c .  8 -208  was amended t o  d e l e t e  t h e  t e r m  f o r  which  t h e  d e f i n i t i o n  i n  8 -  
102 had  been  s u p p l i e d .  S i n c e  i t  was t h e  amendment  to  8 - 2 0 8  w h ic h  fo rmed  
t h e  b a s i s  f o r  t h e  d e c i s i o n  t o  d e l e t e  t h e  d e f i n i t i o n  o f  " p r o p e r  fo rm "  ’ a 
8 - 1 0 2 ,  t h i s  d i s c u s s i o n  w i l l  c o n t i n u e  now o u t  o f  n u m e r i c a l  s e q u e n c e  t o  
e x a m in e  t h e  d i f f e r e n c e  b e tw e e n  UCC s e c .  8 -2 0 8  and t h e  c o r r e s p o n d i n g  
A l a s k a  .law, AS 4 5 . 0 5 . 6 3 8 .

AS 4 5 . 0 5 . 6 3 8  and UCC s e c .  8 -2 0 8  e n u m e r a t e  t h e  w a r r a n t i e s  made t o  a bona  
f i d e  p u r c h a s e r  ( t h a t  i s ,  a p u r c h a s e r  f o r  v a l u e  w i t h o u t  n o t i c e  o f  t h e  
p a r t i c u l a r  d e f e c t  i n  t h e  s e c u r i t y )  by a  p e r s o n  who p l a c e s  h i s  s i g n a t u r e  
upon a s e c u r i t y  a s  a u t h e n t i c a t i n g  t r u s t e e ,  r e g i s t r a r ,  t r a n s f e r  a g e n t ,  o r  
t h e  l i k e .  AS 4 5 . 0 5 . 6 3 8  i n c l u d e s  a w a r r a n t y  t h a t  " t h e  s e c u r i t y  i s  g e n u i n e  
and i n  p r o p e r  f o r m . "  l i e n e e ,  t h e  need  f o r  a d e f i n i t i o n  o f  " p r o p e r  f o r m . "  
S i n c e  1962,  t h e  UCC h a s  r e p l a c e d  t h e  w a r r a n t y  quo ted  a b o v e  w i t h  t h e  
f o l l o w i n g :

( a )  t h e  s e c u r i t y  i s  g e n u i n e ;  and . . .
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( c )  he ( t h e  p e r s o n  s i g n i n g  t h e  s e c u r i t y )  h as  r e a s o n a b l e  g r o u n d s  t o  
b e l i e v e  t h a t  t h e  s e c u r i t y  i s  in  t h e  form and w i t h i n  t h e  amoun t  t h e  
i s s u e r  i s  a u t h o r i z e d  to  i s s u e .

The Pe rm an en t  E d i t o r i a l  Board o f  t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s io n e r s  
on U n i fo rm  S t a t e  Laws n o t e d  t h e  f o l l o w i n g  r e a s o n  f o r  t h e  c h a n g e :

As e n a c t e d  i n  New York  [ p r i o r  to  amendment  by L . 1 9 6 3 ,  c . 1 0 0 3 ]
S e c t i o n  8 -208  r e d u c e d  t h e  w a r r a n t y  a s  t o  form to a w a r r a n t y  t h a t  
t h e  s e c u r i t y  i s  i n  t h e  fo rm  w h ich  t h e  a u t h e n t i c a t i n g  t r u s t e e ,  
r e g i s t r a r ,  o r  t r a n s f e r  a g e n t  was a u t h o r i z e d  to  s i g n  o r  c o u n t e r s i g n .  
Under  t h e  c a s e  l a w ,  t h e  r e s p o n s i b i l i t y  o f  su ch  p a r t y  a p p e a r s  t o  go 
somewhat  f u r t h e r .  The E d i t o r i a l  Board b e l i e v e s  t h a t  i t s  recommended 
amendment  c o r r e c t l y  r e f l e c t s  t h e  r e s p o n s i b i l i t y  i n d i c a t e d  by t h e  
c a s e  law w h i l e  a l s o  r e d u c i n g  t h e  w a r r a n t y  a s  to  fo rm  a p p e a r i n g  in  
t h e  1958 T ex t  [ A l a s k a ' s  v e r s i o n ) .  I n  a c t u a l  p r a c t i c e  a u t h e n t i c a t i n g  
t r u s t e e s ,  r e g i s t r a r s  and t r a n s f e r  a g e n t s  u s u a l l y  r e l y  upon  c o u n s e l  
a s  t o  m a t t e r s  o f  fo rm .  Among o t h e r  t h i n g s ,  t h e  amendment  t a k e s  
i n t o  a c c o u n t  s u c h  p r a c t i c e .

I n  t e rm s  o f  b u rd e n  p l a c e d  upon an  a u t h e n t i c a t i n g  t r u s t e e ,  r e g i s t r a r ,  
t r a n s f e r  a g e n t ,  o r  t h e  l i k e ,  t h e  A l a s k a  v e r s i o n  o f  t h i s  s e c t i o n  p l a c e s  a 
g r e a t e r  b u rd en  by im p o s i n g  an a b s o l u t e  w a r r a n t y  t h a t  t h e  fo rm i s  p r o p e r ,  
w h e r e a s  t h e  UCC v e r s i o n  r e q u i r e s  o n l y  r e a s o n a b l e  g r o u n d s  to  b e l i e v e  t h a t  
t h e  s e c u r i t y  i s  i n  t h e  form t h e  i s s u e r  i s  a u t h o r i z e d  t o  i s s u e .  T h r e e  
s t a t e s  have  melded t h e  two v e r s i o n s  t o g e t h e r  to  a c h i e v e  a t h i r d  v e r s i o n  
w h ic h  i s  more b u rd en so m e  s t i l l .  I n  I n d i a n a ,  M i s s o u r i  an d  Montana t h e
e f f e c t  o f  t h e  s i g n a t u r e  o f  an  a u t h e n t i c a t i n g  t r u s t e e ,  r e g i s t r a r ,  t r a n s f e r
a g e n t  o r  t h e  l i k e  i s  t o  w a r r a n t  t h a t  t h e  s e c u r i t y  i s  in  p r o p e r  fo rm  and 

h a t  t h e r e  a r e  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  i t  i s  i n  t h e  fo rm  t h e  
i s s u e r  i s  a u t h o r i z e d  to  i s s u e .

R e t u r n i n g  now to AS 4 5 . 0 5 . 6 1 4  and UC" *ec.  8 - 1 0 2 ,  i t  was n o t e d  e a r l i e r  
t h a t  s e c t i o n  614 m o d i f i e s  a d e f i n i t i o n  i n  s e c t i o n  8 - 1 0 2 .  The d e f i n i t i o n  
i n  q u e s t i o n  i s  f o r  " c l e a r i n g  c o r p o r a t i o n . "  Under s e c t i o n  8 - 1 0 2 ( 3 ) ,  a 
c l e a r i n g  c o r p o r a t i o n  i s  d e f i n e d  a s  a c o r p o r a t i o n

( a )  a t  l e a s t  n i n e t y  p e r  c e n t  o f  t h e  c a p i t a l  s t o c k  o f  w h ich  i s  h e l d  
by o r  f o r  one  o r  more p e r s o n s  (o t h e r  t h a n  i n d i v i d u a l s ) e a c h  o f  whom

( i )  i s  s u b j e c t  t o  s u p e r v i s i o n  o r  r e g u l a t i o n  p u r s u a n t  t o  t h e
p r o v i s i o n s  o f  f e d e r a l  o r  s t a t e  b a n k i n g  laws o r  s t a t e  i n s u r a n c e
l a w s ,  o r

( i i )  i s  a  b r o k e r  o r  d e a l e r  o r  i n v e s t m e n t  company r e g i s t e r e d  
u nd er  t h e  S e c u r i t i e s  Ex ch an ge  Act  o f  1934 o r  t h e  I n v e s t m e n t  
Company A c t  o f  1940 ,  o r
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( i i i )  i s  a n a t i o n a l  s e c u r i t i e s  e x ch an g e  o r  a s s o c i a t i o n  r e g i s ­
t e r e d  u n d e r  a s t a t u t e  o f  t h e  U n i t e d  S t a t e s  s u c h  a s  t h e  S e c u r ­
i t i e s  Ex ch an ge  Act  o f  1934 ,  and none o f  whom, o t h e r  t h a n  
a n a t i o n a l  s e c u r i t i e s  e x c h a n g e  o r  a s s o c i a t i o n ,  h o l d s  i n  e x c e s s  
o f  tw e n t y  p e r  c e n t  o f  t h e  c a p i t a l  s t o c k  o f  s u c h  c o r p o r a t i o n ;  
and

(b)  any r e m a i n i n g  c a p i t a l  s t o c k  o f  w hich  i s  h e l d  by i n d i v i d u a l s  who 
hav e  p u r c h a s e d  s u c h  c a p i t a l  s t o c k  a t  o r  p r i o r  t o  t h e  t im e  o f  t h e i r  
t a k i n g  o f f i c e  a s  d i r e c t o r s  o f  s u c h  c o r p o r a t i o n  and who h a v e  p u r c h a s e d  
o n l y  so much o f  s u c h  c a p i t a l  s t a c k  a s  may be n e c e s s a r y  t o  p e r m i t  
them t o  q u a l i f y  a s  s u c h  d i r e c t o r s ,  ( e m p h a s i s  added)

The em p ha s ize d  p o r t i o n  o f  t h e  d e f i n i t i o n  i s  d e l e t e d  i n  AS 4 5 . 0 5 . 6 1 4 .
The e f f e c t  o f  t h i s  d e l e t i o n  i s  to  i n c r e a s e  t h e  number o f  c o r p o r a t i o n s  
wh ich  may f a l l  i n t o  t h e  c l a s s  o f  c l e a r i n g  c o r p o r a t i o n s .

UCC s e c .  8 -3 2 0 ,  w h ich  c o r r e s p o n d s  to  AS 4 5 . 0 5 . 6 7 7 ,  e s t a b l i s h e s  t h e  r o l e  
a c l e a r i n g  c o r p o r a t i o n  p l a y s  i n  t h e  t r a n s f e r  o r  p l e d g e  o f  a s e c u r i t y  o r  
o f  any i n t e r e s t  i n  a  s e c u r i t y .  A t r a n s f e r  o r  p l e d g e  u n d e r  t h e s e  s e c t i o n s  
" h a s  t h e  e f f e c t  o f  a  d e l i v e r y  o f  a s e c u r i t y  in  b e a r e r  form o r  d u l y  
e n d o r s e d  i n  b l a n k . "  The o f f i c i a l  UCC comment to  t h i s  s e c t i o n  s t a t e s :

C o n s i s t e n t  w i t h  t h e  u n d e r l y i n g  p u r p o s e s  and p o l i c i e s  o f  t h i s  Ac t  
" t o  p e r m i t  t h e  c o n t i n u e d  e x p a n s i o n  o f  co m m e r c ia l  p r a c t i c e s  t h r o u g h  
c u s to m ,  u s a g e ,  and a g r e e m e n t  o f  t h e  p a r t i e s "  — s u b s e c t i o n  ( 2 ) ( b )  
o f  S e c t i o n  1-1.02 —  t h i s  S e c t i o n  e x p r e s s l y  a u t h o r i z e s  a newly  
d e v e l o p i n g  and c o m m e r c i a l l y  u s e f u l  method o f  t r a n s f e r r i n g  o r  
p l e d g i n g  s e c u r i t i e s  on t h e  o r g a n i z e d  s e c u r i t i e s  m a r k e t s ,  p a r t i c u ­
l a r l y  among b r o k e r s  and b anks  b u t  n o t  n e c e s s a r i l y  so  l i m i t e d .

A 1973 amendment  t o  8 -102  changed  t h e  d e f i n i t i o n  o f  " c l e a r i n g  c o r p o r a t i o n . "
P r e v i o u s l y ,  i t  had d e f i n e d  s u c h  a c o r p o r a t i o n  a s

a c o r p o r a t i o n  a l l  o f  t h e  c a p i t a l  s t o c k  o f  wh ich  i s  h e l d  by o r  f o r  a 
n a t i o n a l  s e c u r i t i e s  e x c h a n g e  o r  a s s o c i a t i o n  r e g i s t e r e d  u n d e r  a
s t a t u t e  o f  t h e  U n i t e d  S t a t e s  s u c h  a s  t h e  S e c u r i t i e s  Exchange  Ac t  o f
1934.

The UCC o f f i c i a l  comment t o  t h e  c u r r e n t  d e f i n i t i o n ,  wh ich  r e p l a c e d  t h e  
d e f i n i t i o n  ab o v e ,  p r o v i d e s :

T h i s  s e c t i o n  a l s o  d e f i n e s  a " c l e a r i n g  c o r p o r a t i o n "  i n  a manner  
wh ich  p e r m i t s  n o t  o n l y  n a t i  n a l  s e c u r i t i e s  e x c h a n g e s ,  b u t  a l s o  
b a n k s ,  i n s u r a n c e  c o m p a n i e s ,  and s i m i l a r  o r g a n i z a t i o n s  t o  p a r t i ­
c i p a t e  i n  t h e  c o n t r o l  and management  o f  su ch  a c o r p o r a t i o n  t h r o u g h  
o w n e r s h i p  o f  s h a r e s ,  in  o r d e r  t o  f a c i l i t a t e  t h e  making  o f  t r a n s f e r s  
o f  s e c u r i t i e s  and l e s s e n  t h e  d e l a y s  and e r r o r s  w hich  have  c a u s e d  
d i f f i c u l t y  i n  t h e  ' a s t  d u r i n g  p e r i o d s  o f  h i g h  a c t i v i t y  i n  t h e  
s e c u r i t i e s  m a r k e t s .
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A l a s k a ' s  v e r s i o n  o f  t h e  d e f i n i t i o n  m ig h t  i n c l u d e  an o f f i c i a l  comment 
p a r a p h r a s e d  from t h a t  g i v e n  a b o v e  a s  f o l l o w s :

T h i s  s e c t i o n  a l s o  d e f i n e s  a " c l e a r i n g  c o r p o r a t i o n "  in  a  manner  
w h ich  p e r m i t s  n o t  o n l y  n a t i o n a l  s e c u r i t i e s  e x c h a n g e s ,  b a n k s ,  
i n s u r a n c e  co m p a n ie s  and s i m i l a r  o r g a n i z a t i o n s ,  b u t  a l s o  i n d i v i d u a l s  
t o  p a r t i c i p a t e  i n  t h e  c o n t r o l  and management  o f  su ch  a c o r p o r a t i o n  
t h r o u g h  o w n e r s h i p  o f  s h a r e s .

The n e x t  p o i n t  o f  d e p a r t u r e  b e tw e en  t h e  A l a s k a  s t a t u t e s  and t h e  UCC i s  
t h e  a b s e n c e  in  t h e  A l a s k a  s t a t u t e s  o f  any s e c t i o n  w h ich  c o r r e s p o n d s  to  
UCC s e c .  8 - 1 0 7 ,  w hich  p r o v i d e s :

(1 )  U n l e s s  o t h e r w i s e  a g r e e d  and s u b j e c t  t o  any  a p p l i c a b l e  law o r  
r e g u l a t i o n  r e s p e c t i n g  s h o r t  s a l e s ,  a p e r s o n  o b l i g a t e d  to  d e l i v e r  
s e c u r i t i e s  may d e l i v e r  any s e c u r i t y  o f  t h e  s p e c i f i e d  i s s u e  in  
b e a r e r  form o r  r e g i s t e r e d  in  t h e  name o f  t h e  t r a n s f e r e e  o r  i n d o r s e d  
t o  him o r  in  b l a n k .

( 2) When t h e  b u y e r  f a i l s  t o  pay t h e  p r i c e  a s  i t  comes due  u n d e r  a 
c o n t r a c t  o f  s a l e  t h e  s e l l e r  may r e c o v e r  t h e  p r i c e

( a )  o f  s e c u r i t i e s  a c c e p t e d  by t h e  b u y e r ;  and

(b)  o f  o t h e r  s e c u r i t i e s  i f  e f f o r t s  a t  t h e i r  r e s a l e  would be 
u n d u ly  burdensom e o r  i f  t h e r e  i s  no r e a d i l y  a v a i l a b l e  m a r k e t  
f o r  t h e i r  r e s a l e .

T h i s  s e c t i o n s  r e f l e c t s  t h e  t r e a t m e n t  o f  s e c u r i t i e s  o f  a p a r t i c u l a r  i s s u e  
a s  " f u n g i b l e s . "  t h a t  I s ,  goods o f  wh ich  any u n i t  i s ,  by n a t u r e  o r  u s a g e  
o f  t r a d e ,  t h e  e q u i v a l e n t  o f  any  o t h e r  l i k e  u n i t .  T h us ,  a p e r s o n  o b l i g a t e d  
t o  d e l i v e r  s e c u r i t i e s  need  n o t  d e l i v e r  any s p e c i f i c  i n s t r u m e n t ,  b u t  may 
s e l e c t  any  s e c u r i t y  o f  t h e  p r o p e r  i s s u e ,  in  b e a r e r  form o r  a p p r o p r i a t e l y  
r e g i s t e r e d  o r  i n d o r s e d .  While  t h e  A la s k a  s t a t u t e s  do n o t  c o n t a i n  t h e  
s p e c i f i c  s e c t i o n  q u o t e d  a b o v e ,  t h e  t r e a t m e n t  o f  s e c u r i t i e s  a s  f u n g i b l e  
goods  may be s u p p o r t e d  w i t h  s i m i l a r  e f f e c t ,  by r e f e r e n c e  t o  o t h e r  A l a s k a  
s t a t u t e s .  AS 4 5 . 0 5 . 0 2 0 ( 1 7 )  d e f i n e s  " f u n g i b l e "  a s  f o l l o w s :

(1.7) " f u n g i b l e "  w i t h  r e s p e c t  t o  goods  o r  s e c u r i t i e s  means g o o d s  o r  
s e c u r i t i e s  o f  w hich  any u n i r  i s ,  by n a t u r e  o r  u s a g e  o f  t r a d e ,  t h e  
e q u i v a l e n t  o f  any  o t h e r  l i k e  u n i t .

And AS 4 5 . 0 5 . 0 2 3 ( c )  a l l o w s  f o r  u s a g e  o f  t r a d e  by p r o v i d i n g :

( c )  a c o u r s e  o f  d e a l i n g  be tw e en  p a r t i e s  and a u s a g e  o f  t r a d e  i n  t h e  
v o c a t i o n  o r  t r a d e  in  wh ich  t h e y  are. engaged  o r  o f  wh ich  t h e y  a r e  o r  
s h o u l d  be aw are  g i v e  p a r t i c u l a r  mean ing  t o  and s u p p l e m e n t  o r  q u a l i f y  
t e r m s  o f  an a g r e e m e n t .
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S i n c e  u s a g e  o f  t r a d e  i n  i n v e s t m e n t  s e c u r i t i e s  mos t  l i k e l y  would i n c l u d e  
t h e  t r e a t m e n t  o f  s e c u r i t i e s  a s  f u n g i b l e s ,  i t  would p r o b a b l y  be p e r m i s s i b l e  
f o r  a p e r s o n  i n  A l a s k a  o b l i g a t e d  t o  d e l i v e r  s e c u r i t i e s  t o  d e l i v e r  an y  
s e c u r i t y  o f  t h e  s p e c i f i e d  i s s u e .  T h i s  c o n c l u s i o n  i s  r e i n f o r c e d  by t h e  
i n c l u s i o n  o f  t h e  t e rm  " o r  s e c u r i t i e s "  i n  t h e  d e f i n i t i o n  o f  " f u n g i b l e . "

However ,  t h e  se cond  s u b s e c t i o n  o f  8 - 1 0 7 ,  w h i l e  b a s i c a l l y  r e s t a t i n g  a 
common law r u l e  o f  r e c o v e r y  c f  d am ag es ,  i s  n o t  s u s c e p t i b l e  to  t h e  same 
t y p e  o f  r e a s o n i n g  w h ich  a l l o w s  t h e  f i r s t  s u b s e c t i o n  t o  be r e a d  i n t o  
A l a s k a  l aw ,  and t h e r e  a r e  two r e a s o n s  why t h i s  i s  s o .  F i r s t ,  t h e r e  i s  
no A la s k a  s t a t u t e  o f  g e n e r a l  a p p l i c a b i l i t y  w h ich  c o n t a i n s  s u b s t a n t i a l l y  
s i m i l a r  t e r m s ,  a n d ,  s e c o n d ,  t h e  v e r b a t i m  a d o p t i o n  by t h e  s l a t e  o f  a l m o s t
e v e r y  o t h e r  s e c t i o n  o f  t h i s  a r t i c l e  o f  t h e  UCC, combined  w i t h  t h e  t o t a l
e x c l u s i o n  in  t h e  A l a s k a  s t a t u t e s  o f  t h i s  s e c t i o n ,  l e a d s  t o  a s t r o n g  
i n f e r e n c e  t h a t  t h e  t e r m s  o f  t h i s  s e c t i o n  were  n o t  i n t e n d e d  t o  a p p l y  in  
A l a s k a .

UCC s e c .  8 -107  was i n t e n d e d  t o  f o l l o w  t h e  common lav/ r u l e  e n u n c i a t e d ,  
b u t  n o t  f o l l o w e d ,  i n  Agar  v.  Ord . i , 190 N.F.. 479 ( 1 9 3 4 ) .  In  A g a r , t h e  
c o u r t  r u l e d  t h a t  t h e  a d o p t i o n  in  New York o f  t h e  S a l e s  Act p r e e m p t e d  t h e  
common law a c t i o n  f o r  t h e  p r i c e .  The S a l e s  Act p r o v i d e d  a  r e c o v e r y  o f  
damages remedy.  A l a s k a ' s  S a l e s  A c t ,  AS 4 5 . 0 5 . 0 3 6  -  4 5 . 0 5 . 2 4 2 ,  p r o v i d e s  
f o r  an a c t i o n  to  r e c o v e r  t n c  c o n t r a c t  p r i c e  o f  goo d s  s o l d  b u t  r e f u s e d  by th  
buye;  ; how evdr,  u n d e r  t h e  e x p r e s s  t e r m s  o f  AS 4 5 . 0 5 . 0 3 8 ,  t h a t  s e c t i o n  
i s  a p p l i c a b l e  o n l y  t o  t h e  s e c t i o n s  o f  t * e  S a l e s  A c t .

I t  migh t  be a r g u e d  t h a t  AS 0 1 . 1 0 . 0 1 0  s h o u l d  a l l o w  t h e  common law  r u l e  t o  
a p p l y .  T h a t  s e c t i o n  p r o v i d e s :

So much o f  t h e  common law n o t  i n c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n  o f
t h e  S t a t e  o f  A l a s k a  o r  rite C o n s t i t u t i o n  o f  the? U n i t e d  S t a t e s  o r  
w i t h  any  law p a s s e d  by t h e  l e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  i s  
t h e  r u l e  o f  d e c i s i o n  i n  t h i s  s t a t e .

N e v e r t h e l e s s ,  t h e  s e c t i o n  mus t  he c o n s i d e r e d  i n  l i g h t  o f  t h e  r e c e n t  
f e d e r a l  d i s t r i c t  c o u r t  d e c i s i o n  o t  A le u t  Corp .  v .  Ar c t i c  S l o p e  R e g io n a l  
C o r p . , 424 F .  Supp.  397,  (D. A l a s k a  1 9 / 6 )  in  which  t h e  c o u r t  c o n s i d e r e d  
t h e  a p p l i c a b i l i t y  i n  A l a s k a  o t  s e q u e s t r a t i o n ,  a p r o v i s i o n a l  c o n t r a c t  
remedy a v a i l a b l e  a t  common law .  The c o u r t  n o t e d :

Given  t h e  h a r s h  n a t u r e  o f  t h e  remedy o f  s e q u e s t r a t i o n  and t h e  f a c t  
t h a t  t h e  A la s k a  . l e g i s l a t u r e  h a s  s p e l l e d  o u t  in  some d e t a i l  t h e  
f r o c c d u r e  f o r  o b t a i n i n g  o t h e r  s i m i l a r  r e m e d i e s  w h i l e  i t  h a s  n o t  
e n a c t e d  a s e q u e s t r a t i o n  s t a t u t e ,  t h e  i m p l i c a t i o n  i s  c l e a r  t h a t  
A l a s k a  h as  d e c i d e d  t h a t  s e q u e s t r a t i o n  o f  t h e  n a t u r e  s o u g h t  i n  an 
a c t i o n  t o  r e q u i r e  a r e g i o n a l  c o . ' p o r a t l o t i  o r g a n i s e d  u n d e r  t h e  A l a s k a  
N a t i v e  C la im s  S e t t l e m e n t  Act  t o  p l a c e  c e r t a i n  f u n d s  In s e c u r e  and 
l i q u i d  i n v e s t m e n t s  p e n d in g  l i t i g a t i o n  i s  n o t  a v a i l a b l e  and h a s  
p r e e m p te d  t h e  common law w i t h  a co m plex  s t a t u t o r y  scheme,  ( a t  p.  400
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In  H o c k le y  v .  H a r g e t t , 510 P . 2d 1123 ( 1 9 7 3 ) ,  t h e  W a s h in g to n  c o u r t ,  f a c e d  
w i t h  an  i d e n t i c a l  i s s u e ,  r e a c h e d  t h e  o p p o s i t i o n  c o n c l u s i o n ,  t h a t  s e q u e s t r a t i o n  
was a v a i l a b l e  d e s p i t e  l e g i s l a t i v e  s i l e n c e  on t h e  q u e s t i o n .  L e g i s l a t i v e  
s i l e n c e  i n  A l a s k a ,  a t  l e a s t  u n t i l  o u r  Supreme C o u r t  h a s  an  o p p o r t u n i t y  
to  a d d r e s s  t h e  i s s u e ,  l e a v e s  t h e  q u e s t i o n  o f  t h e  a v a i l a b i l i t y  o f  an  
a c t i o n  f o r  t h e  p r i c e  u n a n s w e r e d .

AS 4 5 . 0 5 . 6 5 0 ( c )  and ( e )  p r o v i d e :

( c )  I f  a  s e c u r i t y  i s  d e l i v e r e d  by an i n t e r m e d i a r y  known t o  be 
e n t r u s t e d  w i t h  d e l i v e r y  o f  t h e  s e c u r i t y  on b e h a l f  o f  a n o t h e r  o r  
w i t h  c o l l e c t i o n  o f  a d r a f t  o r  o t h e r  c l a i m  a g a i n s t  t h e  d e l i v e r y ,  t h e  
i n t e r m e d i a r y  by t h e  d e l i v e r y  w a r r a n t s  o n l y  h i s  own good f a i t h  and 
a u t h o r i t y  even  t h o u g h  he h a s  p u r c h a s e d  o r  made a d v a n c e s  a g a i n s t  t h e  
c l a i m  to  be c o l l e c t e d  a g a i n s t  t l ie  d e l i v e r y .  A b r o k e r  i s  n o t  an 
i n t e r m e d i a r y  w i t h i n  t h e  m ean ing  o f  t h i s  s u b s e c t i o n .

( e )  A b r o k e r  g i v e s  to  h i s  c u s t o m e r s  and t o  t h e  i s s u e r  and a p u r c h a s e r  
t h e  w a r r a n t i e s  p r o v i d e d  in  t h i s  s e c t i o n  and liar, t h e  r i g h t s  and 
p r i v i l e g e s  o f  a p u r c h a s e r  u n d e r  t h i s  s e c t i o n .  The w a r r a n t i e s  o f  
and i n  f a v o r  o f  t h e  b r o k e r  a c t i n g  a s  an a g e n t  a r e  in  a d d i t i o n  o f  
a p p l i c a b l e  w a r r a n t i e s  g /en  by and in f a v o r  o f  h i s  c u s t o m e r .

The c o r r e s p o n d i n g  UCC s e c t i o n ,  8 - 3 0 6 ,  e l i m i n a t e s  t h e  l a s t  s e n t e n c e  o f
( c )  ab o v e .  The f o l l o w i n g  p a r a g r a p h s  from t h e  o f f i c i a l  comment e x p l a i n  
t h e  d i s t i n c t i o n :

(3)  S u b s e c t i o n s  (3)  and (4)  a r e  d e s i g n e d  t o  e l i m i n a t e  a l l  s u b s t a n ­
t i v e  w a r r a n t i e s  in  t h e  c a s e  o f  d e l i v e r i e s  by i n t e r m e d i a r i e s  and 
p l e d g e e s .  Such p a r t i e s  d e a l  p r i m a r i l y  w i t h  t h e  d r a f t  o r  o t h e r  
c l a i m ,  a n d ,  h a v i n g  no a c c e s s - t o  d i r e c t  knowledge  a b o u t  the. s e c u r i t y ,  
t h e y  c a n n o t  be h e l d  . o  w a r r a n t  i t s  g e n u i n e n e s s  o r  v a l i d i t y .

F u r t h e r ,  f o l l o w i n g  A p p c n z e l l n r  v .  M c C a l l , 150 Misc .  897 ,  270 N .Y .S .
740 ( 1 9 3 4 ) ,  a l t h o u g h  t h e  s o - c a l l e d  " s t o c k - b r o k e r "  n o r m a l l y  f u n c t i o n s  
a s  a  b r o k e r  ( s e e  d e f i n i t i o n  o f  " b r o k e r " ,  S e c t i o n  8 - 3 0 3 )  ( t h e  
i d e n t i c a l  d e f i n i t i o n  i s  p r o v i d e d  in  AS 4 5 . 0 5 . 6 4 4 )  and on a  few 
o c c a s i o n s  a n o t h e r  I n s t i t u t i o n  s u c h  a s  a bank may f u n c t i o n  a s  a 
b r o k e r ,  e . g  f o r  a s t a n d a r d  b r o k e r ' s  co m m iss io n  o r  s i m i l a r  compen­
s a t i o n ,  n e v e r t l v  l o s s  b o t h  t h e  s o - c a l l e d  " s t o c k - b r o k e r "  and t h e  bank 
c a n  q u a l i f y  f o r  t h e  p r o t e c t i o n  g i v e n  by s u b s e c t i o n s  (3)  and (4 )  t o  
an " i n t e r m e d i a r y "  where In t h e  p a r t i c u l a r  t r a n s a c t i o n  i t  d o e s  n o t  
f u n c t i o n  a s  a  b r o k e r ,  e . g .  d e l i v e r i n g  s e c u r i t i e s  on a  c u s t o m e r ' s  
i n s t r u c t i o n s ,  e i t h e r  w i t h o u t  c h a r g e  o r  f j r  a n o m in a l  h a n d l i n g  
c h a r g e .

Under  A l a s k a ' s  v e r s i o n  o f  t h e  s e c t i o n ,  the* b r o k e r  would n o t  be q u a l i f i e d  
f o r  t h e  p r o t e c t i o n  o f  ( c )  even i f  he w ere  a c t i n g  m e r e l y  a s  an i n t e r m e d i a r y .
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AS 4 5 . 0 5 . 6 5 4  and  UCC s e c .  8 -308  l i s t  t h e  p e o p l e  who may e n d o r s e  a 
s e c u r i t y  f o r  t r a n s f e r .  UCC s e c .  8 - 3 0 8 ( 3 ) (h )  i n c l u d e s  a s  an  " a p p r o p r i a t e  
p e r s o n "

where  t h e  p e r s o n  so s p e c i f i e d  [by  t h e  s e c u r i t y  o r  by s p e c i a l  i n d o r s e ­
ment  t o  be e n t i t l e d  t o  t h e  s e c u r i t y ]  i s  d e s c r i b e d  a s  a f i d u c i a r y  
b u t  i s  no l o n g e r  s e r v i n g  i n  a d e s c r i b e d  c a p a c i t y ,  —  e i t h e r  t h a t  
p e r s o n  o r  h i s  s u c c e s s o r .

AS 4 5 . 0 5 . 6 5 4 ( c ) ( 2 )  c o n t a i n s  t h e  same l a n g u a g e  e x c e p t  t h a t  t h e  p h r a s e  
" e i t h e r  t h a t  p e r s o n  o r "  i s  d e l e t e d .  The r e a s o n  t h a t  t h e  p h r a s e  i s  
i n c l u d e d  i n  t h e  UCC v e r s i o n  was e x p l a i n e d  by t h e  e d i t o r i a l  b o a r d  a s  
f o l l o w s :

The amendment  i s  recommended a s  c l a r i f i c a t i o n  t o  a v o i d  an y  r i s k  
t h a t  t h e  g e n e r a l  r e q u i r e m e n t  o f  i n d o r s e m e n t  by "a n  a p p r o p r i a t e  
p e r s o n "  i n  any  way m i l i t a t e s  a g a i n s t  t h e  c l e a r  i n t e n t i o n  o f  s u b ­
s e c t i o n  ( 3 ) (a )  o f  S e c t i o n  8 - 4 0 3  [ a l s o  found  a t  AS 4 5 . 0 5 . 6 8 2 ( c ) ( 1 ) ]  
t o  p e r m i t  t h e  i s s u e r  to  r e l y  on t h e  c o n t i n u e d  power t o  a c t  o f  a 
f i d u c i a r y  named in  a s e c u r i t y  u n t i l  r e c e i p t  o f  w r i t t e n  n o t i c e  t o  
t h e  c o n t r a r y .

I

KEV: h j  d

«
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TO: Chairman, Alaska Legislative Council

FROM: John W. Abbott, Ch
laska Code P.evisi

DATE: January 9, 1981

RE: Articles 8 and 9 of the Uniform
Commercial Code

Pursuant to the authority in AS 24.20.075(c), on 
December 5, 1978, the Alaska Code Revision Commission transmitted 
to the Alaska Legislative Council a draft bill that became SB 55 
in the Eleventh Legislature. It was not enacted. Had it been 
enacted, the bill wou l d  have amended Articles 8 and 9 of Alaska's 
Uniform Commercial Code (UCC) to include uniform amendments 
adopted by the National Conference of Commissions on Uniform 
State Laws.

The bill is being resubmitted with the request that it 
be introduced for consideration by the Twelfth Legislature.

One reason for forming a code revision commission was 
for s tu d y  of and recommendations on uniform state laws. It was 
recognized that future problems can be avoided if uniform legis­
lation is carefully considered by a body that has time and ex p e r­
tise to devote to it and can give the legislature informed rec o m­
mendations ibout it.

This bill deals with investment securities (Article 8 ) 
and secured transactions (Article 9), areas of commercial law 
where uniformity among the states is particularly important. The 
merits of the amendments and the goal of continued uniformity among 
the states warrants reintroduction of the bill.

An analysis of these uniform anendments prepared by 
Kenneth E. Vassar of the staff of the Legislative Affairs Agency 
is also enclosed. It remains equally as pertinent as it was



MEMORANDUM REGARDING UNIFORM AMENDMENTS TO 
THE UNIFORM COMMERCIAL CODE (UCC)--ARTICLE 8 

ON INVESTMENT SECURITIES (Sections 1-14 and 72 in SB 77)

MARCH 1981

This m e m orandum will explain points of difference 
between Article 8 of the Uniform Commercial Code (UCC) and 
AS 45.08.101 - 45.08.406.

UCC Article 8 and AS 45.08.101 - 45.08.406 relate to 
investment securities. Each body of law contains parallel 
sections; therefore, to as great an extent as possible, the 
following discussion will proceed 'in numerical sequence through 
those sections of Alaska law which have deviated from the 
uniform act.

AS 45.08.102 and its counterpart, UCC sec. 8-102, 
provide definitions for terms used in their respective articles; 
however, section 1 0 2 includes a definition which is not in the 
UCC section and modifies a definition which is in the UCC 
s e c t i o n .

The definition in sec. 102 which is not in 8-102 is 
for the term "proper form." Prior to 1962, the UCC included 
such a definition, but in that year 8 - 1 0 2  was amended to delete 
the definition. At the same time UCC sec. 8-208 was amended to 
delete the term for wh i c h  the definition in 8 - 1 0 2  had been 
supplied. Since it was the amendment to 8-208 which formed 
the basis for the decision to delete the definition of "proper 
form" in 8 - 1 0 2 , this discussion will continue now out of nume r i­
cal sequence to examine the difference between UCC sec. 8-208 
and the corresponding Alaska law, AS 45.08.208.

AS 45.08.208 and UCC sec. 8-208 enumerate the w a r r a n t­
ies made to a bona fide purchaser (that is, a purchaser for 
value without notice of the particular defect in the security) 
by a person who places his signature upon a security as a u t h e n­
ticating trustee, registrar, transfer agent, or the like.
AS 45.08.208 includes a warranty that "the security is genuine 
and in proper form." Hence, the need for a definition of 
"proper form." Since 1962, the UCC has replaced the warranty 
quoted above with the following:

(a) the security is genuine; and . . .

(c) he (the person signing the security) has 
reasonable grounds to believe that the security 
is in the form and within the amount the 
issuer is authorized to issue.



The Permanent Editorial Board of the National Con- 
ference of Commissioners on Uniform State Laws noted the fol­
lowing reason for the change:

As enacted in New York [prior to amendment by 
L.1963, c.1003] Section 3-208 reduced the 
warranty as to form to a warranty that the 
security is in the form which the authenti­
cating trustee, registrar, or transfer agent 
was authorized to sign or countersign. Under 
the case law, the responsibility of such party 
appears to go somewhat further. The Editorial 
Board believes that its recommended amendment 
correctly reflects the responsibility indi­
cated by the case law while also ■•'educing the 

• warranty as to form appearing in the 1958 Text 
.'Alaska's version]. In actual practice 
authenticating trustees, registrars and 
transfer agents usually rely upon counsel as 
to matters of form. Among other things, the 
amendment takes into account such practice.

In terms of burden placed upon an authenticating
trustee, registrar, transfer agent, or the like, the Alaska
version of this section places a greater burden by imposing an 
absolute warranty that the form is proper, whereas the UCC 
version requires only reasonable grounds to believe that the 
security is in the form the issuer is authorized to issue. 
Three states have melded the two versions together to achieve 
a third version which is more burdensome still. In Indiana, 
Missouri and Montana the effect of the signature of an auth e n­
ticating trustee, registrar, transfer agent or the like is to
warrant that the security is in proper form and that there are
reasonable grounds to believe that it is in the form the 
issuer is authorized to issue.

Returning now to AS 45.08.102 and UCC sec. 8-102., it 
was noted earlier that section 1 0 2 modifies a definition in 
section 8-102. The definition in question is for "clearing 
corporation." Under section 8-102(3), a clearing corporation 
is defined as a corporation

(a) at least ninety per cent of the capital 
stock of which is held by or for one or more 
persons (other than individuals) each of whom

(i) is subject to supervision or regulation 
pursuant to the provisions of federal or state 
banking laws or state insurance laws, or

(ii) is a broker or dealer or investment 
company registered under the Securities E x­
change Act of 1934 or the Investment Company 
Act of 1940, or
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(iii) is a national securities exchange or 
association registered under a statute of 
the United States such as the Securities E x­
change Act of 1934, and none of whom, other 
than a national securities exchange or a s s o­
ciation, holds in excess of twenty per cent 
of the capital stock of such corporation; and

(b) any remaining capital stock of which is 
held by individuals who have purchased such 
capital stock at or prior to the time of their 
taking office as directors of such corporation 
and who have purchased only so much of such 
capital stock as may be necessary to permit 
them to qualify as such directors. (emphasis 
added)

The emphasized portion of the definition is deleted in AS 45.- 
08.102. The effect of this deletion is to increase the number 
of corporations which may fall into the class of clearing c o r­
porations .

UCC sec. 8-320, which corresponds to AS 45.08.320, 
establishes the role a clearing corporation plays in the trans­
fer or pledge of a security or of any interest in a security.
A transfer or pledge under these sections "has the effect of 
a delivery of a security in bearer form or duly endorsed in 
blank." The official UCC comment to this section states:

Consistent with the underlying purposes and 
policies of this Act 'to permit the continued 
expansion of commercial practices through 
custom, usage, and agreement of the parties'
-- subsection (2)(b) of Section 1*102 -- this 
Section expressly authorizes a newly develop­
ing and commercially useful method of trans­
ferring or pledging securities on the o r g a n­
ized securities markets, particularly among 
brokers and banks but not necessarily so 
l i m i t e d .

A 1973 amendment to 8-102 changed the definition of 
"clearing corporation," Previously, it had defined such c o r­
poration as

a corporation all of the capital stock of 
which is held by or for a national securities 
exchange or association registered under a 
statute of the United States such as the 
Securities Exchange Act of 1934.

The UCC official comment to the current definition, 
which replaced the definition above, provides:
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This section also defines a 'clearing c o r­
poration' in a manner which permits not only 
national securities exchanges, but also banks, 
insurance c o m p a n i e s , and similar organizations 
to participate in the control and management 
of such a corporation through ownership of 
shares, in order to facilitate the making of 
transfers of securities and lessen the delays 
and errors which have caused difficulty in the 
past during periods of high activity in the 
securities markets.

Alaska's version of the definition might include an 
official comment paraphrased from that given above as follows:

This section also defines a 'clearing c o r­
poration' in a manner which permits not only 
national securities exchanges, banks, insurance 
companies and similar organizations, but also 
individuals to participate in the control and 
management of such a corporation through 
ownership of shares.

The next point of departure between the Alaska stat­
utes and the UCC is the absence in the Alaska statutes of any 
section which corresponds to UCC sec. 8-107, which provides:

(1) Unless otherwise agreed and subject to 
any applicable law or regulation respecting 
short sales, a person obligated to deliver 
securities may deliver any security of the 
specified issue in bearer form or registered 
in the name of the transferee or indorsed to 
him or in blank.

(2) When the buyer fails to pay the price as . 
it comes due under a contract of sale the 
seller may recover the price

(a) of securities accepted by the buyer; and

(b) of other securities if efforts at their 
resale would be unduly burdensome or if there 
is no readily available market for their 
r e s a l e .

This section reflects the treatment c: securities of a pa r t i­
cular issue as "fungibles," that is, goods of which any unit 
is, by nature or usage of trade, the equivalent of any other 
like unit. Thus, a person obligated to deliver securities need 
not deliver any specific instrument, but may select any
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security of the proper issue, in bearer form or appropriately 
registered or indorsed. While the Alaska statutes do not c o n­
tain the specific section quoted above, the treatment of se­
curities as fungible goods may be supported with similar effect 
by reference to other Alaska statutes. AS 45.01.201(17) defines 
"fungible" as follows:

(17) "fungible" with respect to goods or 
securities means goods or securities of which 
any unit is, by nature or usage of trade, the 
equivalent of any other like unit.

And AS 45.01.205(c) alloxsTs for usage of trade by providing:

(c) a course of dealing between parties and 
a usage of trade in the vocation or trade in 
which they are engaged or of which they are 
or should be aware give particular meaning 
to and supplement or qualify terms of an 
a g r e e m e n t .

Since usage of trade in investment securities most 
likely would include the treatment of securities as fungibles, 
it would probably be permissible for a person in Alaska o b l i­
gated to deliver securities to deliver any security of the 
specified issue. This conclusion is reinforced by the inclu­
sion of the term "or securities" in the definition of "fungible."

However, the second subsection of 8-107, while b a s i­
cally restating a common law rule of recovery of damages, is 
not susceptible to the same type of reasoning which allows the 
first subsection to be read into Alaska law, and there are two 
reasons why this is so. First, there is no Alaska statute of 
general applicability which contains substantially similar terms, 
and, second, the verbatim adoption by the state of almost every 
other section of this article of the UCC, combined with the 
total exclusion in the Alaska statutes of this section, leads 
to a strong inference that the terms of this section were not 
intended to apply in Alaska.

UCC sec. 8-107 was intended to follow the common law 
rule enunciated, but not followed, in Agar v. Orda, 190 N.E.
479 (1934). In A g a r , the court ruled that the adoption in 
New York of the Sales Act preempted the common law action for 
the price. The Sales Act provided a recovery of damages 
remedy. Alaska's Sales Act, AS 45.02.101 - 45.02.725, provides 
for an action to recover the contract price of goods sold but 
refused by the buyer; however, under the express terms or 
AS 45.02.102, that section is applicable only to the sections 
of the Sales Act.



It might be argued that AS 09.10.010 should allow the 
common law rule to apply. That section provides:

So much of the common law not inconsistent 
with the Constitution of the State of Alaska 
or the Constitution of the United States or 
with any law passed by the legislature of 
the State of Alaska is the rule of decision 
in this statt=.

Nevertheless, the section must be considered in light of the 
recent federal district court decision of Aleut C o r p . v. Arctic 
Slope Regional C o r p . , 4 F. Supp. 397 (D. Alaska 19767, in 
wh i c h  che court considered the applicability in Alaska of se­
questration, a provisional contract remedy available at common 
lav. The court noted:

Given the harsh nature of the remedy of seques­
tration and the fact that the Alaska legislature 
has spelled out in some detail the procedure for 
obtaining other similar remedies while it has 
not enacted a sequestration statute, the impli­
cation is clear that Alaska has decided that 
sequestration of the nature sought in an action 
to require a regional corporation organized 
under the Alaska Native Claims Settlem. Act 
to place certain funds in secure and liq _d 
investments pending litigation is not available 
and has preempted the common law with a complex 
statutory scheme. (at p. 400)

In Hockley v. H a r g e t t , 510 P . 2d 1123 (1973), the 
Washington court^ faced with an identical issue, reached the 
opposite conclusion, that sequestration was available despite 
legislative silence on the question. Legislative silence in 
Alaska, at least until our Supreme Court has an opportunity to 
address the issue, leaves the question of the availability of an 
action for the price unanswered.

AS 45.08.306(c) and (e) provide:

(c) If a security is delivered by an interme­
diary known to be entrusted with delivery of 
the security on behalf of another or with 
collection of a draft or other claim against 
the delivery, the intermediary by the delivery 
warrants only his own good faith and author­
ity even though he has purchased or made 
advances against the claim to be collected 
against the delivery. A broker is not an 
intermediary within the meaning of this sub­
section .
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(e) A  broker gives to his customers and to 
the issuer and a purchaser the warranties 
provided in this section and has the rights 
and privileges of a purchaser under this s e c­
tion. The warranties of and in favor of the 
broker acting as an agent are in addition of 
applicabl warranties given by and in favor 
of his customer.

The corresponding UCC section, 8-306, eliminates the last s e n­
tence of (c) above. The following paragraphs from the official 
comment explain the distinction:

(3) Subsections (3) and (4) are designed to 
eliminate all substantive warranties in the 
case of deliveries by intermediaries and 
pledgees. Such parties deal primarily with 
the draft or other claim, and, having no 
access to direct knowledge about the security, 
they cannot be held tc warrant its genuineness 
or validity.

Further, following Appenzellar v. M c C a l l , 150 
Misc. 897, 270 N.Y.S. 748 (19347, although the 
so-called 'stock-broker' normally functions 
as a broker (see definition of "broke-",
Section 8-303) (the identical definition is 
provided in AS 45.08.303) and on a few o c c a­
sions another institution such as a bank may 
function as a broker, e.g. for a standard 
broker's commission or similar compensation, 
nevertheless both the so-called 'stock-broker' 
and the bank can qualify for the protection 
given by subsections (3) and (4) to an 
'intermediary' where in the particular trans­
action it does not function as a broker, e.g. 
delivering securities on a customer's instruc­
tions, either without charge or for a nominal 
handling charge.

Under Alaska's version of the section, the broker would not be 
qualified for the protection of (c) even if a were acting 
merely as an intermediary.

AS 45.08.308 and UCC sec. 8-308 list the people who 
may endorse a security for transfer. UCC sec. 8 - 3 0 8 ( 3 ) (b) 
includes as an "appropriate person"

where the person so specified [by the security 
or by special indorsement to be entitled to 
the security is described as a fiduciary but 
is not lonqer serving in a described capacity,
-- either that person or his successor.
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AS 45.08.308(c)(2) contains the same language except 
that the phrase "either that person or" is deleted. The reason 
that the phrase is included in the UCC version was explained 
by the editorial board as follows:

The amendment is recommended as c l a rifi­
cation to avoid any risk that the general 
requirement of indorsement by "an a p p r o p r i­
ate person" in any way militates against 
the clear intention of subsection (3)(a) 
of Section 8-403 [also found at AS 45.08.- 
403(c)(1)] to permit the issuer to rely 
on the continued power to act of a fidu­
ciary named in a security until receipt 
of written notice to the contrary.
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RE:

The Honorable Patrick M. Rodey 
.Chairman, Senate Judiciary Commift

John W. Abbott, Chairman L y  
Alaska Code Revisio^Comiiftl/srion

March 23, 1981

Commentary to SB 77--Uniform Amendments to the 
Uniform Commercial Code, Articles 8 & 9

The attached two memoranda were prepared for the 
Alaska Code Revision Commission in July and August of 1978 
by Kenneth E. Vassar when he was legislative counsel for the 
Legislative Affairs Agency. The references in his original 
memoranda are now revised to conform to the current section 
numbering in Alaska Statutes and SB 77.
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SUBJECT: Uniform  Co mmerc ial  Code— A r t i c l e  8

TO: A l a s k a  Code R e v i s i o n  Commission

FROM: Kenne th  E. V a s s a r ,  L e g i s l a t i v e  Cou nse l

T h i s  memorandum w i l l  e x p l a i n  p o i n t s  o f  d i f f e r e n c e  b e tw e en  A r t i c l e  8 o f  
t h e  Unifo rm  Commerc ial  Code (UCC) and AS 4 5 . 0 5 , 6 1 2  -  4 5 . 0 5 . 6 8 8 .

UCC A r t i c l e  8 and AS 4 5 . 0 5 . 6 1 2  -  4 5 . 0 5 . 6 3 8  r e l a t e  to  i n v e s t m e n t  s e c u r ­
i t i e s .  Each body o f  law c o n t a i n s  p a r a l l e l  s e c t i o n s ;  t h e r e f o r e ,  t o  a s  
g r e a t  an  e x t e n t  a s  p o s s i b l e ,  t h e  f o l l o w i n g  d i s c u s s i o n  w i l l  p r o c e e d  in  
n u m e r i c a l  s e q u e n c e  t h r o u g h  t h o s e  s e c t i o n s  o f  A l a s k a  law wh ich  have  
d e v i a t e d  from t h e  u n i f o r m  a c t .

At, 4 5 . 0 5 . 6 1 4  and i t s  c o u n t e r p a r t ,  UCC s e c .  8 - 1 0 2 ,  p r o v i d e  d e f i n i t i o n s  
f o r  t e r m s  used  i n  t h e i r  r e s p e c t i v e  a r t i c l e s ;  how ever ,  s e c t i o n  614 
i n c l u d e s  a d e f i n i t i o n  wh ich  i s  n o t  i n  t h e  UCC s e c t i o n  and m o d i f i e s  a 
d e f i n i t i o n  which  i s  i n  t h e  UCC s e c t i o n .

The d e f i n i t i o n  i n  s e c .  614 w h ich  i s  n o t  in  8 -102  i s  f o r  t h e  t e rm  " p r o p e r  
f o r m . "  P r i o r  co 1962 ,  t h e  UCC i n c l u d e d  s u c h  a  d e f i n i t i o n ,  b u t  i n  ' h a t  
y e a r  8 -10 2  was amended to  d e l e t e  t h e  d e f i n i t i o n .  At t h e  same t im e  UCC 
s e c .  8 -20 8  was amended to  d e l e t e  t h e  t e rm  f o r  wh ich  t h e  d e f i n i t i o n  i n  8 -  
102 had been  s u p p l i e d .  S i n c e  i t  was t h e  amendment  t o  8 -20 8  w h ich  formed 
t h e  b a s i s  f o r  t h e  d e c i s i o n  t o  d e l e t e  t h e  d e f i n i t i o n  o f  " p r o p e r  fo rm "  in  
8 - 1 0 2 ,  t h i s  d i s c u s s i o n  w i l l  c o n t i n u e  now o u t  o f  n u m e r i c a l  s e q u e n c e  to  
ex am in e  t h e  d i f f e r e n c e  be tw een  UCC s e c .  8 -203  and t h e  c o r r e s p o n d i n g  
A l a s k a  l aw ,  AS 4 5 . 0 5 . 6 3 8 .

AS 4 5 . 0 5 . 6 3 8  and UCC s e c .  3 -208  e n u m e r a t e  t h e  w a r r a n t i e s  made t o  a bona 
f i d e  p u r c h a s e r  ( t h a t  i s ,  a  p u r c h a s e r  f o r  v a l u e  w i t h o u t  n o t i c e  o f  t h e  
p a r t i c u l a r  d e f e c t  in t h e  s e c u r i t y )  by a p e r s o n  who p l a c e s  h i s  s i g n a t u r e  
upon  a s e c u r i t y  a s  a u t h e n t i c a t i n g  t r u s t e e ,  r e g i s t r a r ,  t r a n s f e r  a g e n t ,  o r  
t h e  l i k e .  AS 4 5 . 0 5 . 6 3 8  i n c l u d e s  a w a r r a n t y  t h a t  " t h e  s e c u r i t y  i s  g e n u i n e  
and i n  p r o p e r  f o r m . "  Hence,  t h e  need  f o r  n d e f i n i t i o n  o f  " p r o p e r  f o r m . "  
S i n c e  1962,  t h e  UCC has  r e p l a c e d  t h e  w a r r a n t y  q u o t e d  a b o v e  w i t h  t h e  
f o l l o w i n g :

( a )  t h e  s e c u r i t y  i s  g e n u i n e ;  and . . .
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( c )  he ( t h e  p e r s o n  s i g n i n g  t h e  s e c u r i t y )  lias r e a s o n a b l e  g r o u n d s  to  
b e l i e v e  t h a t  t h e  s e c u r i t y  i s  i n  t h e  form and w i t h i n  t h e  amount  t h e  
i s s u e r  i s  a u t h o r i z e d  to  i s s u e .

The P e r m i n e n t  E d i t o r i a l  Board o f  t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m iss io n e r s  
on Unifo rm S t a t e  Laws n o t e d  t h e  f o l l o w i n g  r e a s o n  f o r  t h e  chanp

As e n a c t e d  in  Mew York  [ p r i o r  to  amendment by L .1 9 6 3 ,  c . 1 0 0 3 ]
S e c t i o n  8 -208  r e d u c e d  t h e  w a r r a n t y  a s  to  form to  a w a r r a n t y  t h a t  
t h e  s e c u r i t y  i s  in  t h e  form w hich  t h e  a u t h e n t i c a t i n g  t r u s t e e ,  
r e g i s t r a r ,  o r  t r a n s f e r  a g e n t  was a u t h o r i z e d  to  s i g n  o r  c o u n t e r s i g n .  
Under t h e  c a s e  l aw ,  t h e  r e s p o n s i b i l i t y  of  such  p a r t y  a p p e a r s  t o  go 
somewhat  f u r t h e r .  The E d i t o r i a l  Board b e l i e v e s  t h a t  i t s  recommended 
amendment c o r r e c t l y  r e f l e c t s  t h e  r e s p o n s i b i l i t y  i n d i c a t e d  by t h e  
c a s e  law w h i l e  a l s o  r e d u c i n g  t h e  w a r r a n t y  a s  to  form a p p e a r i n g  in  
t h e  1958 T e x t  [ A l a s k a ' s  v e r s i o n ) .  In  a c t u a l  p r a c t i c e  a u t h e n t i c a t i n g  
t r u s t e e s ,  r e g i s t r a r s  and t r a n s f e r  a g e n t s  u s u a l l y  r e l y  upon c o u n s e l  
a s  to  m a t t e r s  o f  fo rm .  Among o t h e r  t h i n g s ,  t h e  amendment  t a k e s  
i n t o  a c c o u n t  s u c h  p r a c t i c e .

In  t e r m s  o f  b u rd e n  p l a c e d  upon an a u t h e n t i c a t i n g  t r u s t e e ,  r e g i s t r a r ,  
t r a n s f e r  a g e n t ,  o r  t h e  l i k e ,  t h e  A l a s  lea v e r s i o n  o f  t h i s  s e c t i o n  p l a c e s  a 
g r e a t e r  b u rd e n  by i m p o s i n g  an a b s o l u t e  w a r r a n t y  t h a t  t h e  form i s  p r o p e r ,  
w h e r e a s  t h e  UCC v e r s i o n  r e q u i r e s  o n l y  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  
t h e  s e c u r i t y  i s  in  t h e  form t h e  i s s u e r  i s  a u t h o r i z e d  to  i s s u e .  T h r e e  
s t a t e s  have  melded t h e  two v e r s i o n s  t o g e t h e r  to  a c h i e v e  a t h i r d  v e r s i o n  
w h ich  i s  more burdensom e s t i l l .  In  I n d i a n a ,  M i s s o u r i  and Montana t h e
n f f e c t  o f  t h e  s i g n a t u r e  o f  an  a u t h e n t i c a t i n g  t r u s t e e ,  r e g i s t r a r ,  t r a n s f e r
a g e n t  o r  t h e  l i k e  i s  t o  w a r r a n t  t h a t  t h e  s e c u r i t y  I s  i n  p r o p e r  fo rm and 
t h a t  t h e r e  a r e  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  i t  i s  in  t h e  fo rm t h e  
i s s u e r  i s  a u t h o r i z e d  to  i s s u e .

R e t u r n i n g  now t o  AS 4 5 . 0 5 . 6 1 4  and UCC s e c .  8 - 1 0 2 ,  i t  was n o t e d  e a r l i e r  
t h a t  s e c t i o n  614 m o d i f i e s  a d e f i n i t i o n  in  s e c t i o n  8-1.02. The d e f i n i t i o n  
i n  q u e s t i o n  i s  f o r  " c l e a r i n g  c o r p o r a t i o n . "  Under  s e c t i o n  8 - 1 0 2 ( 3 ) ,  a 
c l e a r i n g  c o r p o r a t i o n  i s  d e f i n e d  a s  a c o r p o r a t i o n

( n )  a t  l e a s t  n i n e t y  p e r  c e n t  o f  t h e  c a p i t a l  s t o c k  o f  w h ich  i s  h e l d  
by or  f o r  one o r  more p e r s o n s  (o t h e r  t h a n  I n d i v i d u a l s ) e a c h  o f  whom

( i )  i s  s u b j e c t  t o  s u p e r v i s i o n  o r  r e g u l a t i o n  p u r s u a n t  t o  t h e
p r o v i s i o n s  o f  f e d e r a l  o r  s t a t e  b a n n i n g  laws o r  s t a t e  i n s u r a n c e
l a w s ,  o r

( i i )  i s  a b r o k e r  o r  d e a l e r  o r  i n v e s t m e n t  company r e g i s t e r e d  
u n d e r  t h e  S e c u r i t i e s  Exchange Act o f  1934 o r  t h e  I n v e s t m e n t  
Company Act  o f  1940,  o r
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( i i i )  i s  a n a t i o n a l  s e c u r i t i e s  e x c h a n g e  o r  a s s o c i a t i o n  r e g i s ­
t e r e d  u n d e r  a s t a t u t e  o f  t h e  U n i t e d  S t a t e s  su ch  a s  t h e  S e c u r ­
i t i e s  Exchange  Act  o f  1934 ,  and none o f  whom, o t h e r  th a n  
a n a t i o n a l  s e c u r i t i e s  e x c h a n g e  o r  a s s o c i a t i o n ,  h o l d s  in  e x c e s s  
o f  tw e n ty  p e r  c e n t  o f  t h e  c a p i t a l  s t o c k  o f  su ch  c o r p o r a t i o n ;  
and

(b)  any r e m a i n i n g  c a p i t a l  s t o c k  o f  which  i s  h e l d  1 i n d i v i d u a l s  who 
have p u r c h a s e d  s u c h  c a p i t a l  s t o c k  a t  o r  p r i o r  t o  t h e  t im e  o f  t h e i r  
c a k i n g  o f f i c e  a s  d i r e c t o r s  o f  s u c h  c o r p o r a t i o n  and who have  p u r c h a s e d  
o n l y  so  much o f  s u c h  c a p i t a l  s t o c k  a s  may be n e c e s s a r y  t o  p e r m i t  
them to  q u a l i f y  a s  su ch  d i r e c t o r s ,  ( e m p h a s i s  ad d ed )

The em p h a s iz e d  p o r t i o n  o f  t h e  d e f i n i t i o n  i s  d e l e t e d  i n  AS 4 5 . 0 5 . 6 1 4 .
The e f f e c t  o f  t h i s  d e l e t i o n  i s  to  i n c r e a s e  t h e  number o f  c o r p o r a t i o n s  
which  may f a l l  i n t o  t h e  c l a s s  o f  c l e a r i n g  c o r p o r a t i o n s .

UCC s e c .  8 - 3 2 0 ,  w hich  c o r r e s p o n d s  t o  AS 4 5 . 0 5 . 6 7 7 ,  e s t a b l i s h e s  t h e  r o l e  
a c l e a r i n g  c o r p o r a t i o n  p l a y s  i n  t h e  t r a n s f e r  o r  p l e d g e  o f  a s e c u r i t y  o r  
o f  any  i n t e r e s t  in  a s e c u r i t y .  A t r a n s f e r  o r  p l e d g e  u n d e r  t h e s e  s e c t i o n s  
" h a s  rhe  e f f e c t  o f  a d e l i v e r y  o f  a s e c u r i t y  in  b e a r e r  form o r  d u l y  
e n d o r s e d  in  b l a n k . "  The o f f i c i a l  UCC comment to  t h i s  s e c t i o n  s t a t e s :

C o n s i s t e n t  w i t h  t h e  u n d e r l y i n g  p u r p o s e s  and p o l i c i e s  o f  t h i s  Ac t  
" t o  p e r m i t  t h e  c o n t i n u e d  e x p a n s i o n  o f  c o m m e r c i a l  p r a c t i c e s  t h r o u g h  
c u s to m ,  u s a g e ,  and a g r e e m e n t  o f  t h e  p a r t i e s "  — s u b s e c t i o n  ( 2 ) (b )  
of  S e c t i o n  1 -102  —  t h i s  S e c t i o n  e x p r e s s l y  a u t h o r i z e s  a newly  
d e v e l o p i n g  and c o m m e r c i a l l y  u s e f u l  method  o f  t r a n s f e r r i n g  o r  
p l e d g i n g  s e c u r i t i e s  on t h e  o r g a n i z e d  s e c u r i t i e s  m a r k e ' s ,  p a r t i c u ­
l a r l y  among b r o k e r s  and b anks  b u t  n o t  n e c e s s a r i l y  so  l i m i t e d .

A 1973 amendment  to  8 -1 0 2  ch anged  t h e  d e f i n i t i o n  o f  " c l e a n i n g  c o r p o r a t i o n . "
P r e v i o u s l y ,  i t  had d e f i n e d  s u c h  a c o r p o r a t i o n  a s

a c o r p o r a t i o n  a l l  o f  t h e  c a p i t a l  s t o c k  o f  which  i s  h e l d  by o r  f o r  a 
n a t i o n a l  s e c u r i t i e s  ex c h a n g e  o r  a s s o c i a t i o n  r e g i s t e r e d  u n d e r  a
s t a t u t e  o f  t h e  U n i t e d  S t a t e s  s u c h  a s  t h e  S e c u r i t i e s  Ex ch an ge  Ac t  o f
1934.

The UCC o f f i c i a l  comment t o  t h e  c u r r e n t  d e f i n i t i o n ,  w hich  r e p l a c e d  t h e  
d e f i n i t i o n  a b o v e ,  p r o v i d e s :

T h i s  s e c t i o n  a l s o  d e f i n e s  a " c l e a r i n g  c o r p o r a t i o n "  in  a manner  
w h ich  p e r m i t s  n o t  o n l y  n a t i o n a l  s e c u r i t i e s  e x c h a n g e s ,  b u t  a l s o  
b a n k s ,  i n s u r a n c e  c o m p a n i e s ,  and s i m i l a r  o r g a n i z a t i o n s  t o  p a r t i ­
c i p a t e  In  t h e  c o n t r o l  and management  o f  s u c h  a c o r p o r a t i o n  t h r o u g h  
o w n e r s i . io  o f  s h a r e s ,  In o r d e r  to  f a c i l i t a t e  t h e  m aking  o f  t r a n s f e r s  
o f  s e c u r i t i e s  and l e s s e n  t h e  d e l a y s  _nd e r r o r s  w h ich  have  c a u s e d  
d i f f i c u l z y  i n  t h e  p a s t  d u r i n g  p e r i o d s  o f  h i g h  a c t i v i t y  in  t h e  
s e c u r i t i e s  m a r k e t s .
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A l a s k a ' s  v e r s i o n  o f  t h e  d e f i n i t i o n  m ig h t  i n c l u d e  an o f f i c i a l  comment 
p a r a p h r a s e d  f ro m  t h a t  g i v e n  above  a s  f o l l o w s :

T h i s  s e c t i o n  a l s o  d e f i n e s  a " c l e a r i n g  c o r p o r a t i o n "  in  a manner  
w h ich  p e r m i t s  n o t  o n l y  n a t i o n a l  s e c u r i t i e s  e x c h a n g e s ,  b a n k s ,  
i n s u r a n c e  c o m p a n ie s  and s i m i l a r  o r g a n i z a t i o n s ,  b u t  a l s o  i n d i v i d u a l s  
t o  p a r t i c i p a t e  in  t h e  c o n t r o l  and management  o f  such  : :  c o r p o r a t i o n  
t h r o u g h  o w n e r s h i p  o f  s h a r e s .

The n e x t  p c i n t  o f  d e p a r t u r e  b e tw een  t h e  A l a s k a  s t a t u t e s  and t h e  UCC i s  
t h e  a b s e n c e  in  t h e  A l a s k a  s t a t u t e s  o f  any s e c t i o n  w h ic h  c o r r e s p o n d s  to  
UCC s e c .  8 - 1 0 7 ,  which  p r o v i d e s :

(1 )  U n l e s s  o t h e r w i s e  a g r e e d  and s u b j e c t  t o  any  a p p l i c a b l e  law o r  
r e g u l a t i o n  r e s p e c t i n g  s h o r t  s a l e s ,  a p e r s o n  o b l i g a t e d  to  d e l i v e r  
s e c u r i t i e s  may d e l i v e r  any s e c u r i t y  o f  t h e  s p e c i f i e d  i s s u e  in  
b e a r e r  form or  r e g i s t e r e d  in  t h e  name o f  t h e  t r a n s f e r e e  o r  i n d o r s e d  
t o  him o r  i n  b l a n k .

(2)  When t h e  b u y e r  f a i l s  t o  pay t h e  p r i c e  a s  i t  comes due  u n d e r  a
c o n t r a c t  o f  s a l e  t h e  s e l l e r  may r e c o v e r  t h e  p r i c e

( a )  o f  s e c u r i t i e s  a c c e p t e d  by t h e  b u y e r ;  and

(b )  o f  o t h e r  s e c u r i t i e s  i f  e f f o r t s  a t  t h e i r  r e s a l e  would be 
u n d u l y  burd ensome o r  i f  t h e r e  i s  no r e a d i l y  a v a i l a b l e  m a r k e t  
f o r  t h e i r  r e s a l e .

T h i s  s e c t i o n s  r e f l e c t s  t h e  t r e a t m e n t  o f  s e c u r i t i e s  o f  a p a r t i c u l a r  i s s u e  
a s  " f u n g i b l e s , "  t h a t  i s ,  goods  o f  w hich  any u n i t  i s ,  by n a t u r e  o r  u s a g e  
o f  t r a d e ,  t h e  e q u i v a l e n t  o f  any  o t h e r  l i k e  u n i t .  T h u s ,  a p e r s o n  o b l i g a t e d  
t o  d e l i v e r  s e c u r i t i e s  need  n o t  d e l i v e r  any  s p e c i f i c  i n s t r u m e n t  b u t  may 
s e l e c t  an y  s e c u r i t y  o f  t h e  p r o p e r  s s u e ,  in  b e a r e r  form o r  a p p r o p r i a t e l y  
r e g i s t e r e d  o r  i n d o r s e d .  While  t h e  A l a s k a  s t a t u t e s  do n o t  c o n t a i n  t h e  
s p e c i f i c  s e c t i o n  q u o t e d  a b o v e ,  t h e  t r e a t m e n t  o f  s e c u r i t i e s  a s  f u n g i b l e  
goods may be s u p p o r t e d  w i t h  s i m i l a r  e f f e c t  by r e f e r e n c e  t o  o t h e r  A l a s k a  
s t a t u t e s .  AS 4 5 . 0 5 . 0 2 0 ( 1 7 )  d e f i n e s  " f u n g i b l e "  a s  f o l l o w s :

(17)  " f u n g i b l e "  w i t h  r e s p e c t  t o  g oo d s  o r  s e c u r i t i e s  means g o o d s  o r  
s e c u r i t i e s  o f  w n ich  any  u n i t  i s ,  by n a t u r e  o r  u s a g e  o f  t r r d e ,  t h e  
e q u i v a l e n t  o f  any  o t h e r  l i k e  u n i t .

And AS 4 5 . 0 5 . 0 2 8 ( c )  a l l o w s  f o r  u s a g e  o f  t r a d e  by p r o v i d i n g :

( c )  a c o u r s e  o f  d e a l i n g  be tw e en  p a r t i e s  and a u s a g e  o f  t r a d e  i n  t h e
v o c a t i o n  or  t r a d e  i n  which  t h e y  a r e  en g ag ed  o r  o f  w h ic h  t h e y  a r e  o r
s h o u l d  be aw are  g i v e  p a r t i c u l a r  m ean ing  t o  and s u p p l c m r n t  o r  q u a l i f y
t e r m s  o f  an a g r e e m e n t .
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S i n c e  u s a g e  o f  t r a d e  in  i n v e s t m e n t  s e c u r i t i e s  mos t  l i k e l y  would i n c l u d e  
t h e  t r e a t m e n t  o f  s e c u r i t i e s  a s  f u n g i b l e s ,  i t  would p r o b a b l y  be p e r m i s s i b l e  
f o r  a p e r s o n  I n  A l a s k a  o b l i g a t e d  to  d e l i v e r  s e c u r i t i e s  t o  d e l i v e r  any  
s e c u r i t y  o f  t h e  s p e c i f i e d  i s s u e .  T h i s  c o n c l u s i o n  i s  r e i n f o r c e d  by t h e  
i n c l u s i o n  o f  t h e  t e rm  " o r  s e c u r i t i e s "  in  t h e  d e f i n i t i o n  o f  " f u n g i b l e . "

However , t h e  se co nd  s u b s e c t i o n  o f  8 - 1 0 7 ,  w h i l e  b a s i c a l l y  r e s t a t i n g  a 
common law r u l e  o f  r e c o v e r y  o f  d am ag es ,  i s  no t  s u s c e p t i b l e  t o  t h e  same 
t y p e  o f  r e a s o n i n g  w h ich  a l l o w s  t h e  f i r s t  s u b s e c t i o n  t o  be r e a d  i n t o  
A la s k a  l aw ,  and t h e r e  a r e  two r e a s o n s  why t h i s  i s  s o .  F i r s t ,  t h e r e  i s  
no A la sk a  s t a t u t e  o f  g e n e r a l  a p p l i c a b i l i t y  w hich  c o n t a i n s  s u b s t a n t i a l l y  
s i m i l a r  t e r m s ,  a n d ,  s e c o n d ,  t h e  v e r b a t i m  a d o p t i o n  by t h e  s t a t e  o f  a l m o s t
e v e r y  o t h e r  s e c t i o n  o f  t h i s  a r t i c l e  o f  t h e  UCC, combined  w i t h  t h e  t o t a l
e x c l u s i o n  i n  t h e  A l a s k a  s t a t u t e s  o f  t h i s  s e c t i o n ,  l e a d s  to  a s t r o n g  
i n f e r e n c e  t h a t  t h e  t e r m s  o f  t h i s  s e c t i o n  were n o t  i n t e n d e d  t o  a p p l y  in  
A l a s k a .

UCC s e c .  8 -107  was i n t e n d e d  to  f o l l o w  t h e  common law r u l e  e n u n c i a t e d ,  
b u t  n o t  f o l l o w e d ,  i n  Agar  v.  O r d a , 190 N.E.  479 ( 1 9 3 4 ) .  In  Ag«..> , t h e  
c o u r t  r u l e d  t h a t  t h e  a d o p t i o n  in  New York o f  t h e  S a l e s  Act p re e m p t e d  t h e  
common law a c t i o n  f o r  t h e  p r i c e .  The S a l e s  Act p r o v i d e d  a  r e c o v e r y  o f  
damages remedy .  A l a s k a ' s  S a l e s  A c t ,  AS 4 5 . 0 5 . 0 3 6  -  4 5 . 0 5 . 2 4 2 ,  p r o v i d e s  
f o r  an  a c t i o n  t o  r e c o v e r  t h e  c o n t r a c t  p r i c e  of  goods s o l d  b u t  r e f u t e d  by t h e  
b u y e r ;  h ow ever ,  u n d e r  t h e  e x p r e s s  t e rm s  o f  AS 4 5 . 0 5 . 0 3 8 ,  t h a t  s e c t i o n  
i s  a p p l i c a b l e  o n l y  t o  t h e  s e c t i o n s  o f  t h e  S a l e s  A c t .

I t  m igh t  be  a r g u e d  t h a t  AS 0 1 . 1 0 . 0 1 0  s h o u l d  a l l o w  che common law r u l e  t o  
a p p l y .  T h a t  s e c t i o n  p r o v i d e s :

So much o f  t h e  common law n o t  i n c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n  o f
t h e  S t a t e  oi / l a s k a  o r  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  o r  
w i t h  any  law p a s s e d  by t h e  l e g i s l a t u r e  of  t h e  S t a t e  o f  A l a s k a  i s  
t h e  r u l e  o f  d e c i s i o n  i n  t h i s  s t a t e .

N e v e r t h e l e s s ,  t h e  s e c t i o n  must  be c o n s i d e r e d  in  l i g h t  o f  t h e  r e c e n t  
f e d e r a l  d i s t r i c t  c o u r t  d e c i s i o n  o f  A l e u t  Corp .  v .  A r c t i c  S l o p e  R e g i o n a l 
C o r p . , 424 F. Supp.  397,  (D. A l a s k a  1976)  in  wh ich  t h e  c o u r t  c o n s i d e r e d  
t h e  a p p l i c a b i l i t y  i n  A l a s k a  o f  s e q u e s ; r a t i o n , a p r o v i s i o n a l  c o n t r a c t  
remedy a v a i l a b l e  a t  common law .  The c o u r t  n o t e d :

Given  t h e  h a r s h  n a t u r e  o f  t h e  remedy of  s e q u e s t r a t i o n  and t h e  f a c t  
t h a t  t h e  A la s k a  l e g i s l a t u r e  h a s  s p e l l e d  o u t  in  some d e t a i l  t h e  
p r o c e d u r e  f o r  o b t a i n i n g  o t h e r  s i m i l a r  r e m e d i e s  w h i l e  i t  h a s  n o t  
e n a c t e d  a s e q u e s t r a t i o n  w . a t u t c ,  t h e  i m p l i c a t i o n  i s  c l e a r  t h a t  
A l a s k a  lias d e c i d e d  t h a t  s e q u e s t r a t i o n  o f  t h e  n a t u r e  s o u g h t  i n  an 
a c t i o n  to  r e q u i r e  a r e g i o n a l  c o r p o r a t i o n  o r g a n i z e d  u n d e r  t h e  A l a s k a  
N a t i v e  C la im s  S e t t l e m e n t  Ac t  t o  p l a c e  c e r t a i n  f u n d s  in  s e c u r e  and 
l i q u i d  i n v e s t m e n t s  p e n d i n g  l i t i g a t i o n  i s  n o t  a v a i l a b l e  and h a s  
p r e e m p te d  t h e  common law w i t h  3 complex  s t a t u t o r y  scheme .  ( a t  p .  400
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In  Hock lov  v.  K a rg e t  t , 510 P . 2d 1125 ( 1 9 7 3 ) ,  t h e  W a sh in g to n  c o u r t ,  f a c e d  
w i t h  an  i d e n t i c a l  i s s u e ,  r e a c h e d  t h e  o p p o s i t i o n  c o n c l u s i o n ,  t h a t  s e q u e s t r a t i o n  
was a v a i l a b l e  d e s p i t e  l e g i s l a t i v e  s i l e n c e  on t h e  q u e s t i o n .  L e g i s l a t i v e  
s i l e n c e  i n  A l a s k a ,  a t  l e a s t  u n t i l  o u r  Supreme C o u r t  h a s  an o p p o r t u n i t y  
t o  a d d r e s s  t h e  i s s u e ,  l e a v e s  t h e  q u e s t i o n  o f  t h e  a v a i l a b i l i t y  o f  an 
a c t i o n  f o r  t h e  p r i c e  u n a n s w e re d .

AS 4 5 . 0 5 . 6 5 0 (c )  and ( e )  p r o v i d e :

( c )  I f  a  s e c u r i t y  i s  d e l i v e r e d  by an i n t e r m e d i a r y  known to  be 
e n c r u s t e d  w i t h  d e l i v e r y  o f  t h e  s e c u r i t y  on b e h a l f  o f  a n o t h e r  o r  
w i t h  c o l l e c t i o n  o f  a d r a f t  o r  o t h e r  c l a i m  a g a i n s t  t h e  d e l i v e r y ,  t h e  
i n t e r m e d i a r y  by t h e  d e l i v e r y  w a r r a n t s  o n l y  h i s  own good f a i " h  and 
a u t h o r i t y  even  th ou g h  he h a s  p u r c h a s e d  o r  made a d v a n c e s  a g a i n s t  t h e  
c l a i m  t o  be c o l l e c t e d  a g a i n s t  t h e  d e l i v e r y .  A b r o k e r  i s  n o t  an 
i n t e r m e d i a r y  w i t h i n  t h e  m ean ing  o f  t h i s  s u b s e c t i o n .

( e )  A b r o k e r  g i v e s  t o  h i s  c u s t o m e r s  and to  t h e  i s s u e r  and a p u r c h a s e r  
t h e  w a r r a n t i e s  p r o v i d e d  in  t h i s  s e c t i o n  and has t h e  r i g h t s  and 
p r i v i i e g e s  o f  a p u r c h a s e r  ur .der  t h i s  s e c t i o n .  The w a r r a n t i e s  o f  
and in  f a v o r  o f  t h e  b r o k e r  a c t i n g  a s  an a g e n t  a r e  in a d d i t i o n  o f  
a p p l i c a b l e  w a r r a n t i e s  g i v e n  by aim f-’v o r  o f  h i s  c u s t o m e r .

The c o r r e s p o n d i n g  UCC s e c t i o n ,  8 - 3 0 6 ,  e l i m i n a t e s  t h e  l a s t  s e n t e n c e  o f  
xc)  ab o v e .  The f o l l o w i n g  p a r a g r a p h s  from t h e  o f f i c i a l  comment e x p l a i n  
t h e  d i s t i n c t i o n :

(3)  S u b s e c t i o n s  (3)  and (4 )  a r e  d e s i g n e d  t o  e l i m i n a t e  a l l  s u b s t a n ­
t i v e  w a r r a n t i e s  in  t h e  c a s e  o f  d e l i v e r i e s  by i n t e r m e d i a r i e s  and 
p l e d g e e s .  Such p a r t i e s  d e a l  p r i m a r i l y  w i t h  t h e  d r a f t  o r  o t h e r  
c l a i m ,  a n d ,  h a v i n g  no a c c e s s - t o  d i r e c t  knowledge a b o u t  t h e  s e c u r i t y ,  
t h e y  c a n n o t  be h e l d  t o  w a r r a n t  i t s  g e n u i n e n e s s  o r  v a l i d i t y .

F u r t h e r ,  f o l l o w i n g  A p p e n n e l l a r  v .  McCall , 150 M isc .  897,  270 N .Y .S .
748 ( 1 9 3 4 ) ,  a l t h o u g h  t h e  s o - c a l l e d  " s t o c k - b r o k e r "  n o r m a l l y  f u n c t i o n s  
a s  a b r o k e r  (.see d e f i n i t i o n  o f  " b r o k e r " ,  S e c t i o n  8 -3 0 3 )  ( t h e  
I d e n t i c a l  d e f i n i t i o n  i s  p r o v i d e d  in  AS 4 5 . 0 5 . 6 4 4 )  and on a  few 
o c c a s i o n s  a n o t h e r  i n s t i t u t i o n  su ch  a s  a bank  may f u n c t i o n  a s  a 
b r o k e r ,  c . g  f o r  a s t a n d a r d  b r o k e r ' s  com m iss ion  o r  s i m i l a r  compen­
s a t i o n ,  n e v e r t h e l e s s  b o t h  t h e  s o - c a l l e d  " s t o c k - b r o k e r "  and t h e  b an k  
ca n  q u a l i f y  f o r  t h e  p r o t e c t i o n  g i v e n  by s u b s e c t i o n s  (3)  and (4 )  t o  
an " i n t e r m e d i a r y "  where i n  t h e  p a r t i c u l a r  t r a n s a c t i o n  i t  d o e s  n o t  
f u n c t i o n  a s  a b r o k e r ,  e . g .  d e l i v e r i n g  s e c u r i t i e s  on a  c u s t o m e r ' s  
i n s t r u c t i o n s ,  e i t h e r  w i t h o u t  c h a r g e  o r  f o r  a n o m in a l  h a n d l i n g  
c h a r g e .

Under  A l a s k a ' s  v e r s i o n  o f  t h e  s e c t i o n ,  t i ie b r o k e r  would n o t  be q u a l i f i e d  
f o r  t h e  p r o t e c t i o n  o f  ( c )  even i f  he were a c t i n g  m e r e l y  a s  an i n t e r m e d i a r y .

i
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AG '15=05.054 and UCC s e c .  8 -30 8  l i s t  Che p e o p l e  who may e n d o r s e  a 
s e c u r i t y  f o r  t r a n s f e r .  UCC s e c .  8 - 3 0 8 ( 3 ) (b)  I n c l u d e s  a s  an " a p p r o p r i a t e  
p e r s o n "

where  t h e  p e r s o n  so s p e c i f i e d  [by  t h e  s e c u r i t y  o r  by s p e c i a l  i n d o r s e ­
ment  t o  be e n t i t l e d  to  t h e  s e c u r i t y ]  i s  d e s c r i b e d  a s  a f i d u c i a r y
b u t  i s  no l o n g e r  s e r v i n g  i n  a d e s c r i b e d  c a p a c i t y ,  — e i t h e r  c h a t
p e r s o n  o r  h i s  s u c c e s s o r .

AS 4 5 . 0 5 . 6 5 4 ( c ) ( 2 )  c o n t a i n s  t h e  same l a n g u a g e  e x c e p t  t h a t  t h e  p h r a s e  
" e i t h e r  t h a t  p e r s o n  o r "  i s  d e l e t e d .  The r e a s o n  t h a t  t h e  p h r a s e  i s  
I n c l u d e d  i n  t h e  UCC v e r s i o n  was e x p l a i n e d  by t h e  e d i t o r i a l  b o a rd  a s  
f o l l o w s :

The amendment  i s  recommended a s  c l a r i f i c a t i o n  to  a v o i d  any r i s k  
t h a t  t h e  g e n e r a l  r e q u i r e m e n t  o f  i n d o r s e m e n t  by "an  a p p r o p r i a t e  
p e r s o n "  i n  any way m i l i t a t e s  a g a i n s t  t h e  c l e a r  i n t e n t i o n  o f  s u b ­
s e c t i o n  ( 3 ) ( a )  o f  S e c t i o n  8 - 4 0 3  [ a l s o  found  a t  AS 4 5 . 0 5 . 6 8 2 ( c ; ( 1 ) ]  
t o  p e r m i t  t h e  i s s u e r  t o  r e l y  on t h e  c o n t i n u e d  power to  a c t  o f  a 
f i d u c i a r y  named in  a s e c u r i t y  u n t i l  r e c e i p t  o f  w r i t t e n  n o t i c e  to  
t h e  c o n t r a r y .

KEV:hjd



MEMO R A N D U M  REGARDING UNIFORM AMENDMENTS TO 
THE UNIFORM COMMERCIAL CODE (UCC--ARTICLE 9 

ON SECURED TRANSACTIONS (Sections 15-71 in SB 77)MARCH 1981
This memorandum will explain points of difference 

between Article 9 of the Uniform Commercial Code (UCC) and 
AS 45.09.101 - 45.09.507.

UCC Article 9 and AS 45.09.101 - 45.09.507 relate to 
secured transactions. Article 9 has been substantially revised 
in recent years; the Alaska law has not been revised to conform 
with changes in the UCC version. The result is a large number 
of discrepancies between the two versions; this discussion will 
follow the Alaska law in numerical sequence.

1. AS 4 5 . 0 9 . 102

AS 45.09.102 relates to the policy and scope of this 
article of AS 45.09. AS 45.09.102(a) provides:

(a) Except as otherwise provided in sec. 103 
of this chapter on multiple state transactions, 
secs. 101 - 507 of this chapter apply, as far 
as concerns personal property and fixtures in 
the jurisdiction of the s t a t e ,

(1 ) to a transaction (regardless of its form) 
which is intended to create a security inter­
est in personal property or fixtures including 
goods, documents, instruments, general intangi­
bles, chattel paper, accounts, or contract 
rights; and

(i, to a sale of accounts, contract rights, or 
cha;tel paper.

UCC sec. 9-102 contains the same provisions, except that it:

(1) deletes ' iri sec. 103 of this chapter on 
multiple state transactions' following 'Except 
as otherwise provided';

(2 ) deletes 'so far as concerns any personal 
property and fixtures in the jurisdiction of 
the state' following 'this chapter apply;'

(3) deletes the references to 'contract rights' 
in paragraphs (1 ) and (2 ).



The reason for the first two deletions is the feeling 
on the part of the Commissioners on Uniform State Laws that 
this article of the UCC should be dedicated to secured trans­
actions and that general questions of conflicts of laws should 
be left to Article 1 of the code.

The references to "contract rights" were deleted as 
unnecessary and confusing. This term has been deleted from all 
sections of UCC Article 9. Prior to 1972, the UCC distinguished 
a "contract rig h t :) from an "account" in terms of whether the 
right to payment had matured. If the right to payment under a 
contract had not yet been earned by performance by the creditor, 
then it was a "contract right." If the right to payment had 
matured, then it was an "account." Under the revised version, 
it is irrelevant whether the right to payment has been earned 
by performance. An account is defined in UCC sec. 9-106 as

any right to payment for goods sold or leased 
or for services rendered which is not evidenced 
by an instrument or chattel paper, whether or 
not it has been earned by performance.

2. AS 45.09.103

AS 45.09.103 establishes rules for the choice of law 
where accounts, contract rights, general intangibles, and e q u i p­
ment relate to another jurisdiction. The UCC counterpart, 9-103, 
has been completely revised in accord with the sentiment e x­
pressed by the first two deletions in 9-102. The section now 
concerns itself exclusively with perfection of security interests 
and the effect of perfection or non-perfection. It establishes 
'•he basic rule that the controlling law, as to perfection of 
the security interests and the effect of perfection, is the law 
of the jurisdiction where the collateral is when the last event 
occurs on which is based the assertion that the security inter­
est is perfected or unperfected. There are certain exceptions 
to the rule which are listed.

3. AS 45.09.104

AS 45.09.104 excludes certain transactions from c o v e r­
age under Article 9. Its counterpart, UCC sec. 9-104, contains 
similar provisions; however, there are noteworthy differences. 
Section 104(5) provides that the chapter does not apply to an 
equipment trust covering railway rolling stock. UCC sec. ^-104 
deletes this provision with the following explanation:

The whole thrust of Article 9 is to eliminate 
differences based on the form of a transaction, 
and the equipment trust serves the same func­
tion a.s other purchase money forms of financ­
ing. In fact, a form known as the 'New York



equipment trust' comes closer to a condi­
tional sales; contract than it does to a 
Pennsylvania equipment trust, and thus the 
former exclusion left substantial uncertainty.

In place of this deleted paragraph, the UCC section inserts the 
f o l l o w i n g :

(e) to a transfer by a government or g o v e r n­
mental subdivision or agency.

The Alaska section had previously included a paragraph which is 
similar in nature to the new UCC paragraph. Alaska's paragraph 
p r o v i d e s :

(1 2 ) to a security interest created by or 
on behalf of the state or any of its political 
subdivisions (including but not limited to 
the unorganized borough or any city or borough 
of any class, whether home rule or not) or any 
service area, public enterprise, public c o r­
poration, agency or instrumentality of the 
state or of any of its political subdivisions.

The UCC official comment explains its paragraph as follows:

Certain governmental borrowings include c o l­
lateral in the form of assignments of water, 
electricity or sewer charges, rents on dor m i­
tories or industrial buildings, tools, etc.
Since these assignments are usually governed 
by special provisions of law, these governmental 
transfers are excluded from this Article.

AS 45.09.104(6) provides:

to a sale of accounts, contract rights, or 
chattel paper as part of a sale of the business 
out of which they' arose, or an assignment of 
accounts, contract rights, or chattel paper 
which is for the purpose of collection only, 
or a transfer of a contract right to an assignee 
who is also to do the performance under the 
c o n t r a c t .

UCC sec. 9-104(f) deletes references to "contract 
rights" in this paragraph and adds at the end of the phrase "or 
a transfer of a single account to an assignee in whole or in 
partial satisfaction of a pre-extisting indebtedness."

The latter amendment reflects the general scope of the 
article, which eludes all commercial financing transactions.

- 3 -



The transfer of a single account in satisfaction of a p r e - e x i s t­
ing indebtedness is a personal transaction not encompassed by 
the article.

Bcch the UCC section and the Alaska statute exclude 
transfers of interests in insurance policies and in deposit 
accounts. However, the UCC section notes that these interests 
are nevertheless subject to 9-603 (proceeds; secured party's 
rights on disposition of collateral) and 9-132 (priorities among 
conflicting security interests in the same c o l l a t e r a l ) . Both 
sections also exclude rights represented by a judgment, but the 
UCC section notes that this does not include a judgment taken on 
a right to payment which was collateral.

4. AS 45.09.105

AS 45109.105 and UCC sec. 9-105 provide definitions 
and indices of definitions The UCC section includes several 
definitions wh i c h  are not xn the Alaska section. The following 
list includes the definitions not included in the Alaska section 
with parenthetical notes containing the official reason, if any, 
for their inclusion:

'Deposit account' means a demand, time, savings, 
passbook or like account maintair.ed w i t h  a bank, 
savings and loan association, credit union or 
like organization, other than an account e v i­
denced by a certificate of deposit (A definition 
of "deposit account" has been added to facilitate 
references to such accounts in the section or. 
proceeds (Section 9-306));

'Encumbrance' includes real estate mortgages and 
other liens on real estate and all other rights 
in real estate that are not ownership interests 
(Definitions of "encumbrance" and "mortgage" have 
been added as the basis for the use thereof in 
Section 9-313) ;

'Mortgage' means a consensual interest created by 
a real estate mortgage, a trust deed on real 
estate, or the like;

An aavance is made 'pursuant to c o m m i t m e n t ' if 
the secured party has bound himself to make it, 
whether or not a subsequent event of default 
or other event not within his control has r e­
lieved or may relieve him from his obligation 
(A definition of "pursuant to commitment" has 
been added as the basis for use of this concept 
in Sections 9-301, 9-307, and 9-132);

- 4 -



'Transmit:ting utility' means any person p r i­
marily engaged in the railroad, street railway 
or trolley bus business, the electric or 
electronics communications transmission b u s i­
ness, the transmission of goods by pipeline, 
or the transmission or the production and 
transmission of electricity, steam, gas or 
water, or the provision of sewer service (A 
definition of "transmitting utility" has been 
added to identify a class of debtor with 
special filing problems on far-flung p r o p e r­
ties, for which special filing rules are 
stated in Part 4).

In addition to definitions whi c h  are not in the Alaska 
law, the UCC section includes references to definitions which 
are not referenced in the Alaska section. These references 
include

"Attach"--Section 9-203

"Construction mortgage"--Section 9-313(1)

"Fixture"--Section 9-313(1)

"Fixture filing"--Section 9-313(1)

"United States"--Section 9-103

Other definitions which are included in the Alaska statute have 
been modif i e d  in the UCC section. AS 45.09.105(2) defines 
"chattel paper" as f o l l o w s :

A writing or writings which evidence both a 
mo n etary obligation and a security interest 
In or a lease of specific goods [, but a 
charter or other contract involving the use 
or hire of a vessel is not chattel p a p e r ] ; 
when a transaction is evidenced both by such 
a security agreement or a lease and by an 
instrument or a series of instruments, the 
group of writings taken together constitute 
a chattel paper.

The portion in brackets has been added in the UCC section. The 
UCC note on the reason for this portion follows:

To make clear that no type of ship charter is to 
be considered chattel paper. Many types of ship 
financing based on assignment of a charter in­
volve international transactions, and there are 
numerous executed copies of the charter. Under

- 5 -



Section 9-308 an assignment of chattel 
paper perfected by delivery of the chattel 
paper prevails over an assignment perfected 
by filing. Application of this rule would 
require the parties to change traditional 
practi.ces in order to control all" executed 
copies. Moreover, it is desirable to treat 
all types of ship charters alike, and some 
cannot be deemed chattel paper.

The Alaska definition [with the UCC addition in brackets] of 
"document"

document of title as defined in the general 
definitions of sec. 20 of this chapter [, and 
a receipt of the kind described in subsection
(2) of Section 7-201].

The UCC addition includes the kind of receipt issued 
by a person who is not technically a warehouseman, as described 
in Section 7-201(2) and AS 45.07.201(b).

The UCC definition of "goods" includes two items which 
are not listed in the Alaska section. They are "minerals or 
the like (including oil and gas) before extraction" and "stand­
ing timber which is to be cut and removed under a conveyance or 
contract for sale." It deletes a reference in the Alaska v e r­
sion to "other things in action." The UCC explanation of the 
latter modification is:

The exclusion of 'other things in action' from 
the definition of 'goods' has been deleted as 
unnecessary. 'General intangibles,' which 
under Section 9-106 includes 'things in action,' 
are themselves excluded from the definition of 
g o o d s .

5. AS 45.09.106

AS 45.09 106 defines "account;" "contract right;" 
"general intangibles." The UCC section has been modified to 
delete references to "contract right."

6 . No Corresponding Alaska Statute

The UCC article has adopted a section (9-114) which is 
not included in the Alaska law. The new section attempts to 
clarify the relationship between the filing rule for consignments 
under UCC sec. 2-326 (AS 45.02.326) and Article 9. The UCC 
comment explains as f o l l o w s :
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An uncertainty has existed under the 1^62 
Code whether the filing rule in Section 2- 
326(3) applicable to true consignments requires 
only filing under Part 4 of Article 9 or also 
requires notice to prior inventory secured 
parties of the debtor under Section 9-312(3) .
The new Section 9-114 accepts the latter view 
anc provides in substance that, in order to 
protect his ownership of the consigned goods, 
the consignor must give the same notice to an 
inventory secured party of the debtor that he 
wou l d  have to give if his transaction with 
the consignee was in the form of a security 
transaction instead of in the form of a c o n­
signment. This new section follows closely the 
language of Section 9-312(3) [AS 45.09.312(c)].

7. AS 45.09.203

AS 45.09.203 relates to the enforceability of security 
interests. AS 45.09.204 establishes when security interests 
attach. UCC sec. 5-203 has modified these sections by combining 
them into one. The purpose was to cure "the former anomaly that 
a security interest could attach and be perfected, and yet be 
unenforceable against anyone for lack of a written security 
a g r e e m e n t ."

In addition, the requirement that a security agreement 
covering oil, gas or minerals to be extracted contain a d e s c r i p­
tion of the land concerned has been eliminated in the UCC sec­
tion. The reason for this change is that the article does not 
recognize a security interest in such collateral until it has 
been extracted from the land.

Finally, the now UCC section adds a new subsection to 
make clear that claims to proceeds under section 9-306 (AS 45.- 
09.306) do not require a statement in the security agreement, 
for it is assumed that the parties so intend unless otherwise 
agreed.

8 - AS 45.09.204

The provisions of \S 45.09.204 which do not deal with 
the attachment of a security interest have been modified in the 
corresponding UCC section.

Tne provisions in AS 45.09.204(b) have been eliminated 
altogether in the UCC section. That subsection provides:

(b) For the purposes of this section, the 
debtor has no rights
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(1 ) in crops until they are planted or 
otherwise become growing crops; in the young 
of livestock until they are conceived;

(2 ) in fish until caught; in oil, gas, or 
minerals until they are extracted; in timber 
until it is cut;

(3) in a contract right until the contract 
has been made;

(4) in an account until it comes into existence.

The reason for the deletion is that the subsection was 
unnecessary and in some cases confusing. Its operation appeared 
to be arbitrary, according to the UCC, and it was believed that 
the questions considered were best left to the courts.

The modified UCC version also eliminated the paragraph 
corresponding to AS 45.09.204(d)(1). That paragraph provided 
that no security interests in crops attaches under an after- 
acquired property clause to crops which become such more than 
one year after the security agreement, unless the agreement 
involved certain real estate transactions. The official comment 
s t a t e s :

The obvious purpose of this provision was to 
protect a necessitous farmer from encumbering 
his crops for many years 'n the future. The 
provision did not work because there was no 
corresponding limit on the scope of a financ­
ing statement covering crops and under the 
Code's notice-filing rules the priority p o s i­
tion cf a security arrangement covering suc­
cessive crops would be as effectively protected 
by the filing of a first financing statement 
whether the granting clause as to successive 
crops was in one security agreement with an 
after-acquired property clause or in a succes­
sion of security agreements. On the other hand 
the clause did require an annual security agree­
ment for crops even when the encumbrance on 
crops was agreed to as part of a long-term 
financing covering farm machinery and other 
assets. The pro^ Lsion thus appeared to be 
meaningless in operation except to cause un n e c­
essary paperwork, but it did introduce some 
element of uncertainty as to its purpose.

9. AS 45.09.206

AS 45.09.206 provides that an agreement by a buyer 
not to assert against an assignee of the seller any claim or
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defense he may have against the seller will be enforced if the 
assignee is an assignee for value, in good faith, and without 
notice of a claim or defense. The corresponding UCC section, 
9-206, includes such agreements made by lessees. The UCC e x­
planation is as f o l l o w s :

In view of the substantial growth in lease 
financing and the quite parallel application 
of problems dealt with by this section to 
both conditional sale contracts and leases, 
it is believed this section should be made 
applicable to leases as well as to more tra­
ditional purchase money security interests.

10 AS 45.09.301

AS 45.09.301 lists the class of people who take p r i o r­
ity over unperfected security interests. It includes persons 
who become Lien creditors without knowledge of the security 
interest and before it is perfected. The UCC section, 9-301, 
eliminates knowledge as a factor for these people. The official 
reason states:

The former section denied the lien creditor 
priority even though he had knowledge when he 
got involved by extending credit, if he a c­
quired knowledge while attempting to extricate 
himself. It was completely inconsistent in 
spirit with the rules of priority between se­
curity interests, where knowledge plays a very 
minor role.

AS 45.09.301 also defines "lien creditor." A lien 
creditor is a creditor who has acquired a lien on the property 
involved by attachment, levy, or the like. The UCC section adds 
a subsection which p r o v i d e s :

A person who becomes a lien creditor while a 
security interest is perfected takes subject 
to the security interest only to the extent 
that it secures advances made before he 
becomes a lien creditor or within *̂5 days there­
after or made without knowledge o he lien or
pursuant to a commitment entered . o without 
knowledge of the lien.

This new subsection provides an absolute priority for 
the security interest over a judgment lien for 45 days regardless 
of knowledge of the secured party concerning the judgment lien 
If, howe-. er, the advance is made after the 45 days, the advance 
will not have priority unless it was made or committed without
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knowledge of the lien obtained by legal proceedings. The import­
ance of the rule is important in" effectuating tne intent of the 
Federal Tax Lien Act of 1966, although its importance may not be 
great as between secured parties making subsequent advances and 
judgment lien creditors.

11. AS 45.09.302

AS 45.09.302 delineates when filing is required to p e r­
fect a security interest and the security interests to which the 
filing provisions do not apply. Paragraph (a)(3) includes as a 
security interest to which the filing provisions do not apply a 
purchase money security interest in farm equipment having a 
purchase price not in excess of $2,500; but filing is required 
for a fixture under sec. 313 of the chapter or for a motor vehicle 
required to be licensed.

The UCC section, 9-302, deletes the reference to farm 
equipment in the belief that it was inappropriate; the effect of 
the rule was to make farmers' equipment unavailable to them as 
collateral for loans from some lenders. The UCC section inserts 
a new paragraph which

exempts from filing rules security interests 
created by assignments of beneficial interests 
in trusts and estates, because these assign­
ments are not ordinarily thought of as subject 
to this Article, and a filing rule might 
operate to defeat many assignments.

In addition, the UCC section replaces the language above relating 
to fixtures and motor vehicles with the following:

but filing is required for a motor vehicle 
required to be registered; and fixture filing 
is required for priority over conflicting 
interests in fixtures to the extent provided 
in Section 9-313 [AS 45.09.313].

Thi;. makes filing for fixtures applicable only for priority 
against real estate interests.

The UCC section also adds a new paragraph to this s u b­
section which exempts from filing assignments for the benefit 
of creditors. Such transactions were not felt to be "financing 
t r a n s a c t i o n s ."

Subsection (c) of AS 45.09.302 also exempts from the 
filing requirements of the chapter security interests in p r o p­
erty subject to a statute of the United Statr oroviding for 
national registration or subject to a statute of Alaska providing
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for central filing. The UCC section replaces this subsection 
w i t h  two new subsections. One subsection exempts from the article 
transactions as to which an adequate system of filing, state or 
federal, has been set up outside the article, and the other 
subsection makes clear that when such a system exists perfection 
of a relevant security interest can be had only through compli­
ance with that system (that is, filing under the article is not 
a permissible a l t e r n a t i v e ) .

Alaska's statute includes a subsection which is not in 
the UCC version. It exempts from the requirements of sections 
401(a)(1) and (2), 403(b), (c), and (e) and 407 of the chapter 
security interests in personal property of any description cre­
ated by a deed of trust or mortgage made by a corporation p r i­
marily engaged in the business of a common carrier by rail, the 
furnishing of telephone or telegraph service, the transmission 
of oil, gas or petroleum products by pipeline, or the production, 
transmission of distribution of electricity, steam, gas, or 
water. The sections from which these security interests are 
exempted relate, respectively, to the place of filing, duration 
of and fee for filing, and information from a filing officer.
The subse ion provides a separate filing system for these 
security ^ terests. The House Judiciary Committee report on the 
bill which added this subsection states:

Current law requires all chattel mortgages to 
be. renewed every five years by a new filing.
The purpose of the current law is to clean 
out the files of paid off mortgages that have 
not been formally released. Most chattel 
mortgages are for periods of less than five 
y e a r s .

This bill relieves the mortgagee from refiling 
mortgages every five years if the mortgage is 
signed by specified public utilities. Most 
public utility financing is long term and 
includes real property as well as personal.
This bill does not defeat the purpose of the 
present law. (House Journal, 1967, p. 310)

12. AS 45.09.304

AS 45.09.304(a) relates to perfection of security 
interests in chattel paper, instruments, and negotiable documents. 
It p r o v i d e s :

A security interest in chattel paper or 
negotiable documents may be perfected by 
filing. A security interest in instruments 
(other than instruments which constitute part 
of chattel paper) can be perfected only by the
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secured party's taking possession, except as 
provided in (d) and (e) of this section.

UCC sec. 9-304 adds "money or" after "A security 
interest in" in the second sentence. It also adds a reference 
to 9-306 on proceeds at the end of the sentence as a further 
exception to that section. The change corrects an inadvertent 
omission in the 1962 text and makes clear that a security inter­
est in money cannot be. perfected by filing.

AS 45.09.304(e) provides a 21-day period during which 
a security interest remains perfected without filing if a secured 
party has a perfected security interest in an instrument, a n e­
gotiable document, or goods in possession of a bailee other than 
one who has issued a negotiable document for the g o o d s , and makes 
the goods or documents representing the goods available to the 
debtor for sale or exchange. The UCC section adds a phrase which 
makes it clear that this period deals only with perfection and 
that there must be compliance with the notice provisions of 
Section 9-312(3) in order to achieve priority over earlier inven­
tory financiers. Corresponding clarifying changes have been made 
in Section 9-312(3).

13. AS 45.09.305

AS 45.09.305 provides for the perfection of security 
interests without filing. It lists the types of interests which 
may be so perfected. The UCC section, 9-305, adds to the Alaska 
list "money" to clarify the special position of money.

14. AS 45.09.306

AS 45.09.306(a) defines "proceeds." The UCC section, 
9-306, adds a sentence to the definition which provides:

Insurance payable by reason of loss or damage 
to the collateral is proceeds, except to the 
extent that it is payable to a person other 
than a party to the security agreement.

The intent of this sentence is to overrule various cases to the 
effect that proceeds of insurance on collateral are not proceeds 
of the collateral. The "except" clause is intended to preserve 
the integrity of an insurance contract which specifies the p e r­
son to wh<m the insurance is payable.

AS 45.09.306 also delineates the secured party's rights 
on disposition of collateral. It includes a perfected right to 
proceeds if the party claims them in a financing statement. The 
revised UCC version eliminates this "financing statement" p r o­
cedure in favor of treating the filed claim to the original 
collateral as constituting automatically a filing as to proceeds 
ov the theory that this was the intent of the parties, unless
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otherwise agreed. To this principle, the UCC version states a 
limitation: where the filing as to the original collateral, is
an inappropriate means of perfection as to proceeds of certain 
types, or is made at a place that is inappropriate as to such 
proceeds, the filed clai .1 to the original collateral perfects 
the claim to proceeds for only 10 d a y s .

AS 45.09.306 relates to perfected security interests 
in insolvency proceedings. The revised UCC version makes v a r i­
ous changes to make clear that the claim to cash allowed in 
insolvency is exclusive of any other claim based on tracing.

14. AS 45.09.307

AS 45.09.307 establishes when a buyer of goods takes 
free of security interests. The section equates consumer goods 
with farm equipment having an original purchase price not in 
excess of $2,500. This equation is deleted in the revised UCC 
section (9-307) in accordance with the change made in 9-302(1)
(c) [see "11" of this memo relating to AS 45.09.302],

The revised UCC section also adds a new subsection 
which provides:

(3) A  buyer  o t h e r  than a buyer  in  o r d i ­
n ary  c o u r s e  o f  b u s i n e s s  ( s u b s e c t i o n  ( 1 )  o f
t h i s  s e c t i o n )  t a k e s  f r e e  o f  a s e c u r i t y  
i n t e r e s t  to  the  e x t e n t  t h a t  i t  s e c u r e s  
f u t u r e  advances  made a f t e r  the  s e c u r e d  
p a r t y  a c q u i r e s  knowledge o f  the p u r c h a s e ,  
o r  more than 45 days a f t e r  the  p u r c h a s e ,  
w h ichever  f i r s t  o c c u r s ,  u n l e s s  made p u r ­
su an t  to  a commitment e n t e r e d  i n t o  w ith o u t  
knowledge o f  the  Durchase and b e f o r e  the 
e x p i r a t i o n  o f  the  45 day p e r i o d .

This new subsection clarifies the extent to which future ad v a n­
ces under a security interest may outrank an intervening right.

16. AS 45.09.30S

AS 45.09.308 establishes the circumstances under which 
a purchaser of chattel paper of a nonnegotiable instrument will 
take priority over a security interest. The UCC section, 9-308, 
has rewritten this language for clarity and to include n e g o t i­
able instruments as well as nonnegotiable.

17. AS 45.09.312

AS 45.09.312 relates to priorities among conflicting 
security interests in the same collateral. Subsection (a) of 
that section specifies several sections which contain rules for 
determining priorities between security interests and such other
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claims in the situations covered in those sections. For cases 
not covered in those sections, section 312 states general rules 
of priority. The UCC section, 9-312, has rewritten this s u b­
section and substantially simplified its coverage.

Subsection (c) states the circumstances which must 
exist for a purchase money security interest in inventory col­
lateral to have priority over a conflicting security interest in 
the same collateral. This subsection has been substantially 
modified in the UCC version. The UCC version includes pr o v i­
sions which establish how often notice must be given under that 
subsection. The period of five years was chosen by analogy to 
the duration of a financing statement. It also addresses the 
question of the priority status of the security interest in 
inventory temporarily perfected for 21 days without filing or 
perfection in a situation which begins with release of a pledged 
document under section 9-304(5). [See "12" of this memo relat- ■ 
ing to AS 45.09.304(e).] The answer provided is the usual rule 
that the purchase-money claimant to preserve his priority 
resulting fr m the document must give the required notice before 
the debtor receives possession of the inventory. If the secured 
party fails to give timely notice, he loses his priority under 
this subsection. Finally, it provides guidelines fo.* establish­
ing the priority between a person claiming accounts as proceeds 
of inventory and a person claiming the accounts by direct filing 
with respect thereto. The general rule enunciated is that a 
prior right to inventory does not confer a prior right to any 
proceeds except identifiable cash proceeds received on or before 
the delivery of the inventory (i.e., without the intervention of 
an a c c o u n t ) .

The UCC section reaches a different result in the next 
subsection relating to purchase money security interests in 
collateral other than inventory. Here, where it is not o r d i n­
arily expected that the collateral will be sold and that p r o­
ceeds will result, it seems appropriate to give the party having 
a purchase money security interest in the original collateral an 
equivalent priority in its proceeds. The Alaska section is u n­
clear on this point.

Subsection (e) of section 3L2 contins two principal 
rules: a first-to-file rule where both competing security
interests are perfected by filing, and a first-to-perfect rule 
when either of the security interests is or both of them are
perfected otherwise than by filing. Subsection (f) provides:

(f) For the purpose of the priority rules 
of (e) of this section, a continuously p e r­
fected security interest sh '11 be treated 
at all times as if perfected by filing if it
was originally so perfected, and it shall be
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treated at all times as if perfected 
otherwise than by filing if it was o r i g i­
nally perfected otherwise than by filing.

These subsections have led to considerable debate over 
questions of "proceeds." The revised UCC section answTers the 
questions raised by these subsections by stating a single rule 
in subsection (5) which ranks conflicting perfected security 
interests by their priority in time, dating back to the r e s p e c­
tive times when without interruption the security interests were 
either perfected or were the subjects of appropriate filings, 
and by deleting the provisions of subsection (f) in the Alaska 
section and inserting in its piace a provision which states that 
a date of filing or perfection as to collateral is also a date 
of filing or perfection as to proceeds for the purposes of sub­
section (5) .

The UCC sec cion adds a new subsection wh i c h  states 
priority rules for an intervening pledge in reference to a sub­
sequent advance by an earlier-filed secured party.

18. . S 45.09.313

AS 45.09.313 relates to security interests in fixtures. 
The rules established in that section for priority do not apply 
to goods incorporated into a structure; encumbrances upon fix­
tures or real estate may be created under the law applicable to 
real estate. Subsections (b) and (c) are subject to limitations 
stated in subsection ( d ) . Subsection (b) provides for the p r i­
ority of a security interest in goods before they become fixtures 
over the claims of all persons who have an interest in the real 
estate. Subsection (c) provides that a security interest which 
attaches to goods after they become fixtures is valid against 
all persons subsequently acquiring interests in the real estate 
but is invalid against a person with an interest in the real 
estate at the time the security interest attaches to the goods 
who has not consented in writing to the security interest or 
disclaimed an interest in the goods as fixtures. Subsection (d) 
lists certain occasions which will not lead to the r(suit d i c­
tated by (b) and (c). Subsection (e) allows a secured party, 
on default, to remove his collateral from the property.

UCC sec. 9-313 has completely rewritten this section.
It introduces and defines the term "fixture filing." When a 
filing is intended to give the priority advantages discussed in 
the section against real estate interests, the filing must be 
for record in the real estate records and indexed therein, so 
that it will be found in a real estate search. The general 
principle of priority announced in this section is set forth in 
paragraph (4)(b). It is basically that a fixture filing gives 
to the fixture security interest priority as against other 
real estate interests according to the usual priority rule of
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conveyancing, that is, the first to file or record prevails.
The section provides that no security interest exists in o r d i­
nary building materials incorporated into an improvement on land. 
Paragraph (4), which is the core provision of the section, p r o­
vides :

(4) A perfected security interest in fix­
tures has priority over the conflicting 
interest of an encumbrancer or owner of the 
real estate where

(a) the security interest is a purchase 
money security interest, the interest of 
the encumbrancer or owner arises before 
the goods become fixtures, the security 
interest is perfected by a fixture filing 
before the goods become fixtures or within 
ten days thereafter, and the debtor has an 
interest of record in the real estate or is 
in possession of the real estate; or

(b) the security interest is perfected by 
a fixture filing before the interest of the 
encumbrancer or owner is of record, the 
security interest has priority over any 
conflicting interest of a predecessor in 
title of the encumbrancer or owner, and the 
debtor has an interest of record in the 
real estate or is in possession of the 
real estate; or

(c) the fixtures are readily removable 
factory or office machines or readily r e­
movable replacements of domestic appliances 
which are consumer g o o d s , and before the 
goods become fixtures the security interest 
is perfected by any method permitted by 
this Article; or

(d) the conflicting interast is a lien on 
the real estate obtained by legal or eq u i t­
able proceedings after the security interest 
was perfected by any method permittee, by 
this Article.

Further subsections provide that even a nonperfected 
security interest in fixtures has priority over the conflicting 
interest of an encumbrancer or owner if the latter has consented 
in writing to the security interest or the debtor has a right 
to remove the goods as against the encumbrancer or owner (if 
the debtor's tight terminates, the priority of the security
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interest continues for a reasonable t i m e ) ; that a security i n t e r­
est in fixtures is generally subordinate to a construction m o r t­
gage recorded before the goods become f u t u r e s ; and that the 
secured party may, on default, remove his collateral from the 
p r o p e r t y .

1 9 • AS 45.09.318

The variation between this section of the Alaska stat­
utes and the UCC version relate to elimination of the term 
"contract right" in UCC sec. 9-106.

20. AS 45.09.401

AS 4.r . 09.401 (a) lists the proper place to file in order 
to perfect a security interest in various types of collateral. 
This subsection is in conformance witn "second alternative" for 
subsettion (1) under the pre-1972 UCC sec. 9-401. The Alaska 
subsection requires filing for goods which are or are to become 
fixtures in the office where a mortgage on the real estate con­
cerned would be filed or recorded. The revised UCC subsection 
also requires filing in the same place for security interests 
in collateral which is timber or minerals.

AS 45.09.401(d) provides:

If collateral is brought into the state
from another jurisdiction, the rules stated
in sec. 103 of i his chapter determine
whether filing i s necessary in this state.

The revised UCC section deletes "If collateral is brought into 
the state from another jurisdiction,".

The revised UCC section al o adds two new s u b s e c t i o n s . 
The first new subsection provides a special rule for filing of a 
s. curity interest in collateral, including fixtures, of a trans­
mitting utility. The filing would be in a state office (pre­
sumably the Department of Administration in Alaska) rather than 
a local office in order to avoid the necessity of multiple fil­
ings for fixtures located in many areas of the state. The 
second new subsection establishes the residence of an o r g a n i z a­
tion for the purposes of the section. It is the place of b u s i­
ness if the organization has one or its chief executive office
if it has more than one place of businejs.

21. AS 45.09.402

AS 45.09.402 relates to amendments to and formal r e­
quisites of a financing statement. Several changes in UCC sec.
9-402 are conforming changes to new requirements in 9-401 that 
certain financing statements covering such collateral as timber
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and minerals be filed in the real estate records. The UCC 
section also responds to objections that the name of the debtor 
might not be in the real estate chain of title. Since 9-313(4) 
(a) and (b) permit fixture filing against persons in possession 
of the real estate who do not have interests of record, 9-402 
requires the naming of an owner of record of the real estate in 
such cases, and 9-403(7) requires indexing the fixture filing 
against the name.

A  n e w  subsection in the UCC section makes it possible 
for a real estate mortgage to serve as a financing statement, 
and a related change in 9-403(6) makes it unnecessary to file 
continuation statements for such a financing statement.

Further changes in the UCC section provide that only 
the debtor need sign the statement rather than both the debtor 
and the secured party; that a secured party instead of the 
debtor may sign a statement to perfect a security interest in 
collateral as to which the filing has lapsed or collateral 
acquired after a change of name, identity or corporate structure 
of the debtor; and that a financing statement sufficiently shows 
the name of the debtor if it gives the individual, partnership 
cr corporate name of the debtor, whether or not it adds other 
trade names or names of p a r t n e r s .

22. AS 4 5 . 0 9 . 4 0 3

AS 45.09.403 relates to the duration of filing, the 
effect of lapsed filing, the duties of the filing officer, and 
what constitutes a filing. UCC sec. 9-403 differs from the 
Alaska section in that it makes every financing statement (ex­
cept those in which the debtor is a transmitting utility and 
those which are real estate mortgages effective as fixture fil­
ings under 9-402) effective for a full five years. It also p r o­
vides for the continued effectiveness of a statement during an 
insolvency proceeding until the end of the proceeding and por 
60 days thereafter, or unt'l the expiration of the five year 
period, whichever is later. Upon lapse., under the UCC section, 
the security interest becomes unperfected, unless it is p e r­
fected without filing. If the security interest becomes u n p e r­
fected upon lapse, it is deemed to have been unperfected as 
against a person who became a purchaser of lien creditor before 
l a p s e .

A new subsection would give the filing officer a u t h o r­
ity to charge extra fees if the financing statement does not 
confc m to a uniform prescribed size and content.

23. AS 45.09.404

AS 45.09.404 relates to termination statements. The 
UCC section, 9-404, requires the filing of termination statements
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in the case of consumer goods even without a demand by the c o n­
sumer. This is not provided in the Alaska section. Other than 
in the case of consumer goods, the termination statement is 
required only upon written demand by the debtor.

24. AS 45.09.405

AS 45.09.405 relates to the assignment of security 
interests, the duties of filing officers, and fees. The Alaska 
section leaves the determination of fees to the administrative 
director of courts; the UCC section, 9-405, would establish the 
fees statutorily. Various changes have been made in the UCC 
section to conform with changes in other sections of Part 4 of 
the UCC article.

25. AS 45.09.406

AS 45.09.406 relates to releases of collateral, the 
duties of the filing officer, and fees. The comments under "24" 
are applicable to changes made in the UCC section, 9-406.

26. AS 45.09.407

nS 45.09.407 relates to information from the filing 
officer. The comments under "24" are applicable to changes made 
in the UCC section, 9-407.

27. No Corresponding Alaska Statute

A new UCC section, 9-403, provides as follows:

A consignor or lessor of goods may file a 
financing statement using the terms 'consignor,' 
'consignee,' 'lessor,' 'lessee' or the like 
instead of the terms specified in Section
9-402. The provisions of the Part shall apply 
as appropriate to such a financing statement 
but its filing shall not of itself be a factor 
in determining whether or not the consignment 
or lease is intended as security (Section 1-201 
(37)). However, if it is determined for other 
reasons that the consignment or lease is so 
intended, a security interest of the consignor 
or lessor which attaches to the consigned or 
leased goods is perfected by such filing.

This new section adopts the filing system of the article to 
consignments and leases. Filing of consignment j is required 
under certain conditions (sections 2-326(3), 9*114). Filing of 
true leases which are not security interests is not required; 
but because the question whether a lease is a true lease may be 
a close one, filing is permitted for leases.

- 1 9 -
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AS 45.09.501(c) prohibits the waiver or variance of 
certain rules in the chapter relating to default to the extent 
that the;, give rights to the debtor and impose duties on the 
secured party. An exception is allowed as provided with resDect 
to compulsory disposition of collateral in section 505(a). The 
revised UCC section, 9-501, makes a "purely technical" change 
by referring to the UCC section corresponding to AS 45.09.504 as 
well as to that corresponding to section 5 0 5 ( a ) . The change 
clears up an ambiguity as to whether a debtor could after default 
agree on the time within which a sale might be held or the time 
after w h i c h  a secured party might keep the goods in lieu of a 
s a l e .

29. AS 45.09.504

AS 45.09.504 relates to the allowable means of dispos­
ing of collateral after default. It requires reasonable notice 
of the disposition to be given by the secured party to the 
debtor and "except in the case of consumer goods, to any other 
person who has a security interest in the collateral and who 
has duly filed a financing statement indexed in the name of the 
debtor in the state or who is known by the secured party to 
have a security interest in the collateral." The UCC section,
9-504, replaces the quoted language with "if he has not signed 
after default a statement renouncing or modifying his right to 
notification of sale."

The reason for the change is provided in the official 
reasons as follows:

Under the 1962 Code the secured party giving 
notice of sale had to notify (except in the 
case of cons’omer goods) not only every other 
person who had duly filed a financing statement 
indexed in the name of the debtor in the state 
and who still had a security interest in the 
collateral, but also any other person known by 
the secured party to have an interest in the 
collateral. This meant that the secured party 
had to search the records in every case of 
notice of sale, to ascertain whether there were 
any other secured parties with financing st a t e­
ments th.t might be deemed to cover the c o l­
lateral in question. Moreover, he ran the 
risk that some informal communication by letter, 
or even orally, might be deemed to have given 
him knowledge of the interest of that other 
party. These burdens of searching the record 
and of checking the secured party's files

- 2 0 -



were greater than the circumstances called 
for because as a practical matter there 
w o u l d  seldom be a junior secured party who 
really had an interest needing protection 
in the case of a foreclosure sale. Therefore, 
a change is made requiring notice to persons 
other than the debtor only if such persons 
had notified the secured party in writing 
of their claim of an interest in the coll a t­
eral before he sent his notification to the 
debtor or before the debtor's renunciation of 
his r i g h t s .

30. AS 45.09.505

AS 45.09.505 allows a secured party in possession, 
after default, to retain the collateral in satisfaction of the 
obligation and requires notification similar to that required 
in section 504. The UCC section, 9-505, contains a m o d i f i c a­
tion similar to that made in the previous section.
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Legislative Oouasel

This memorandum will exp)Ala point* of difference between Article 9 of 

the Uniform O c w irclAvl Cod* (UCC) and AS 4S.0S.S90 - 4S.0S.794.

UCC Artie 1* 9 U u  a s  4S.0S.690 - 45.OS.794 rcilata Co secured trainee ti on *. 

Article 9 hac been substantially revised in recent year*) the Alaska law 

ha« not been revised to coo fora with changes in the UCC version. The 

result is a large number of discrepancies. between the two version*) this 

discvisslon will follow the Alaska law in nusmrical sequence.

JL. AS 4S.05.692

AS 4S.0S.692 relatas to the policy and scope of this article of AS 4S.0S. 

AS 45.05.692(a) provides:

(a) Except as otherwise provided in see. 694 of this chapter on 

multiple state transactions snd in sec. 696 of this chapter on 

excluded transactions, secs. 690 - 794 of this chapter apply, as 

far as concerns personal property and fixtures In the jurisdiction 

nf tha ntate,

(1) to a transaction (regardless of its form) which is intended 

to craate a security interest in personal property or fixturmm 

.including goods, documents, instruments, general intangibles, 

ci\attrtl paper, accounts or contract rights; snd

(2) to a kn'le of accounts, contract rights, or chattel paper.

UCC sec. 9-102 contains the sane provisions, except that it:
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(1) da lota a "in sac. 694 of this chap tax on multiple state txans— 

actions'* following "Except as otherwise prcvldai" j

(2) delutos "ao far as concarns any parsons! p::operty and fixture* 

in tna jurisdiction of tha atata" following 'thi.* chapter apply/“

(3) deletes tha rafaranca to "contract rights’* la paragraphs (1) 
and (2).

She reason for tho first two deletions is tha feeling on tha part of tha 

Commissioners on Uniform Ststa Laws that this articla of tha OCC should 

ba dedicated to •■•cured transactions and that general questions of 

conflicts of laws uhould ba laft to Articla 1 of tha coda.

Tha references to "contract rights" vara dal*' ad as unnecessary and 

confusing. This term has been dalatad from all sections of UOC Articla 9. 

Prior to 1972, tha UCC distinguished a "contract right" fro* an "account" 

in tarsts of whathar t>a right to paynant had matured. Zf tha right to 

payment undar a contract had not yat baan earned by performance by the 

creditor, than it van a "contract right.” If the right to paynant had 

matured, than it waa an ’'account." Undar tha revised vers loo, it is 

irrelevant whathar the right to payment has bean earned by performance.

An account is defined in UCC sec. 9-106 at

any right to payawnt for goods sold or leased or for services 

rendered which is not aviderxred by an instrument or chattel paper, 

whether or not it has been earned by performance.

2. AS 45.05.694

Ait 45.05.694 establishes rules for tha choice of law where accounts, 

contract rights, general intangibles, and equipment relate to smother 

jurisdiction. The UCC counterpart, 9-103, has been coepletely revised 

in accord with the sentiment expreasad by tha first two delations in 9- 

102. Tha section now concerns itself exclusively with perfection of 

security interests and tha affect of perfection or non-perfection. It 

establishes the basic rule that "ha controlling law, as to perfection of 

the security Interests and the e/lact of perfection, is the law of the 

jurisdiction where tha collateral is whan tha last event occurs on which 

is basad tha assertion that tha security interest is perfected or 

unperferted. Thar# are certain exceptions to the rule which are listed.

3. AS 45.05.696

AS 45.05.696 excludes certain transactions from coverage under Article 9. 

It* counterpart, UCC sec. 9-104, contains similar provisionsi however.

  1 *'
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there *re noteworthy dif> r^ucmn. Section 696(5) provide* that tha 

chapter do** not apply .to an equipe.mt trust covering railway rolling 

•took. UCC sec. 9-104 dilates thi* provision with, tha following explanation*

The whole thruat of Article 9 is to el lain* to difference* based on 

the fora of a transaction, and the equlpcent trust serve* the same 

function as other purchase non*/ fores of financing. In fact, a 

fort known a* the "Hew York equipment trust" coses closer to a 

conditional sale contract than it does to a Pennsylvania equipsent 

trust, ard thus the former exclusion left uncertainty.

m  place of this deleted paragraph, the UCC section Inserts the followingt

(e) to a transfer by a government or governmental anhrtlvision or 

agency.

The Alaska section had previously included e paragraph which is aiailar 

in nature to the new UCC paragraph. Alaska's paragraph provides*

(11) to e security interest created by or on behalf of the state 

or any of Its political subdivisions (including but not limited to 

the unorganized borough or any city or borough o f  any class, 

whether hoes rule or not) or any service area, public  enterprise, 

public corporation, agency or instrumentality of the state or of 

any of its political subdivisions.

The UCC official coament explain* its paragraph as follows*

Certain governmental borrowing* include collateral in the f o m  of 

assignments of water, electricity or sewer charges, rents on 

dormitories or industrial buildings, tools, etc. Since these 

assignments ere usually governed by special provisions of lew, 

theiis governmental transfers are excluded from this Article.

AS 45.05.696(6) provide*i

to m\ sale of accounts, contract rights, or chattel paper a* part of 
a sale of tha business out of which they arose, o r  an assignment of 

accounts, contract rights, or chattel paper which is for the 

purpose of collection only, or a transfer of e contract right to an 

assignee who is also to do the performance under the contract.

in  m m w -



August 3, 1978

A l a s k a  Cod *  R e v ision Coamission

P<9« 4

UCC iec. 9-104(CJ delates references to "contract rights" in t:his 

paragraph and adds at tha and of tha phrasw "or a transfer < if a sJLogla 

account to an assigns# in whole or partial satisfaction, of 4;, pre-existing 
indebtedness."

The latter amendment reflects the general scope of tha article, which 

lnclvklas all commercial financing transaction's.. The txanafe: of a 

singlei account in satisfaction of a pre-existing indebtedness :La a 

pereca al transaction not encompassed by the article.

Both tha UCC section and tha Alaska statute exclude tmnsfern of intetrests 

In Insurance policies and in deposit accounts, however, the UOU section 

notes that these interests are nevertheless subject to 9-603 (proceedsj 

se c o n d  party's rights on disposition of collateral) snd 9-1212 (priorities 

•song conflicting security interests in the same collateral).,. Both, 

sections also exo lud i rights represented by a judgment, buc t:he IXXT 
section EbC’tes that tills does not include a judgment taken on a right to 

payment which was collateral.

4- A3 4*.05.698

AS 45.05.690 and UCC sec. 9-105 provide definitions and indices of 

definitions. The UCC section includes ssveral definitions which a m  not 

in the Alaska section. The following list includes the definitions not 

included in the Alaska section with parenthetical notes containing the 

official reason, if any, for their inclusions

^Deposit account” means a demand, time, savings, passbook or like 

account maintained with a bank, savings and loan association, 

credit union or like organization, other then an account: evidenced 

by a certificate of deposit (A definition of "deposit account" has 

been added to facilitate references to such accounts in the section 

on proceed* (Section 9-306))j

“Encumbrance" includes real estate cortgages and other liens on 

real estate and all other rights ir. real estate that ara not 

ownership interests (Definitions of "oncumbrance and "mortgage" 

have been added as the basis for tha uce thereof in Section 9-313) i

"Mortgage" means a consensual Interest created by a reel estate 

mortgage, e trust deed on real estate, or the llkej

An advance is made "pursuant to comitnent" if tha cecured party 

has bound himself to make it, whether or not a subsequent event of 

default or other event not within his cantroL has relieved or may

* w '*’
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a froa his obligation (X definition of "purusant to commit—  

been added as tha basis foe usa of this concept In Sections 9- 

/, and 9-132)i

m  emitting utility" naans any parson primarily engaged In tha 

lroad, street railway or trollay bus business, tha electric or 

electronics coonunications transmission business, tha transmission 

of goods by pipeline, or tha transmission ys tha production and 

transmission of alactricity, steam, gas or vatax, or tha provision 

of aavar service (A dafinition of "transmitting utility" has baan 

added to identify a class of debtor with sp Lai filing problems on 

far-flung proparties, for which special fill ig rules e stated in 

Part 4).

In addition to definitions which are not in the Alaska law, the OCC 

section include* references to definitions which are not referenced in 

tha Alaska section. These reference* include

"Attach" Section 9-203

“Construction oortgage" Section 9-313(1)

Tixture" Section 9-313(1)

"Fixture filing" Section 9-313(1)

"United States" Section 9-103

Other definitions which are included in tha Alaska statute have been 

modified in the UCC section. AS 45.OS.69?(2) defines "chattel paper" aa 

follow*I

A writing or writing* which evidence both a monetary obligation and 

a security interest in or a lease of specific goods [, but a charter 

or other contract Involving tha use or hire of a vessel i* not 

chat*r.\ paper}) when a transaction 1* evidenced both by such a 
security agreement or a leas* and by art Instrument or a aeries of 

instruments, the group of writings taken together constitutes a 

chattal paper

The portion in brackets has been added in the UCC section. The OCC note 

on the reason for this portion followsi
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To make claar that no typ* of ship chart*! Is to b* considered 
chattel paper. Kany types of ship financing based on assignoant of 

a charter involve international transactions, and there ar* numerous 

executed copies of the charter. Und*r Section 9-308 an assignment 

of chattel paper perfected by delivery of the chattel paper prevails 

over an assignment perfected by filing. Application of thl« rule 

mould require the parties to change traditional practices i n  order 

to control all executed copies. Moreover, it is desirable to treat 

all types of ship chatters alJUe, and eon. cannot b e  deemed chattel 

p ^ o e r .

Thai Alaska definition [with the UOC addition In bracket a'j off "document"

t document of title es defined in the general definitions of sec. 20 

off this chapter [, and a receipt of the kind described in subsection

(2) of Section 7-201].

The UCC addition includes the kind of receipt Issued by e  person who is 

not technically a warehouseman, as described .In Section. 7-201(2) end 

AS 45.OS.542(b).

The UCC definition of "goods" includes tvo i t e i  which aura not listed in 

the Alaska section. They are "minerals or -he like (including oil and 

gas) before extraction" and "standing timber which is to be cut end 

removed under a conveyance or contract for sale." 7t deletes e reference 

in the Alaska vers'on to "other things in action.'* To* UOC explanation 

of the latter modification lss

The exclusion of "other things in action" froc* .'he definition of 

"goods" has been deleted as unnecessary. "Cener »1 intangibles," 

which under Section 9-106 includes "things in sctloa," are them­

selves excluded from the definition of goods.

5. AS 4S.0i.700

As 45.05.700 defines "account)" "contract rights" "general intangihleo." 

The UOC section has been modified to delete reference* to "contract 

right."

6. Mo Corresponding Alaska Statute

The UCC article has adopted a section (9-114) which is not included in 

tho Alaska law. The new section attempts to clarify the relationship 

between the filing rule for consignments under UCC sec. 2-326 (AS 45.—

05.120) and Article 9. The UCC comment explain* it as followsi

4>^4w.H>pr> *’
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relieve him from hi* obligation (A definition of "purusant to c o u i t -  

sent" has b**n added a* the basis foe us* of this concept in Sections 9— 

301, 9-307, and 9-132)»

"Transmitting utility" Beans any parson primarily engaged In the 

railroad, street railvay or trolley bus business, the electric or 

electronics ccenunicatinos transmissions business, the transmission 

of goods by pipeline, or the transmission or the production and 

transm ission of electricity, steam, gas or water, or the provision 

of sever service (A definition of ■transmitting utility" bar been 

added to Identify a class of debtor with special filing problems on 

far-flung properties, for which special filing rules are eta tad .in 

Part 4).

In addition to definitions which are not in the Alaska law, the OCC 

section includes references to definitions which are not referenced in 

the Alaska section. These references include

"Attach" Section 9-203

"Construction mortgage" Section 9-313(1)

"Fixture" Section 9-313(1)

"Fintut* filing" Section 9-313(1)

"Unltod States" Section 9-103

Other definitions which are included in the Alaska stntuto have been 

sodified in tlvi U C C  suction. AS 45.0S.69?(2) defines "chattel paper" as 

follow*«

A writing or writings which evidenc* both a monetary obligation and 

* security interest in or a leas* of specific goods [, but a charter 

or other contract Involving th<i us* or hire of a vessel is not 

chattel paper) i when a transaction l i t evidenced both by such a 
security tigrnc<r-»nt or a lease and by an Instrument or a series of 

Instruments, the group of writings taken together constitute* a 

chattel papeir.

The portion in brackets has been achKd in the UCC section. The OCC note 

on the reason l'or this portion follow*i

II
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Vo make clear that no type of ship charter is to be considered 

chattel paper. Many types of ship financing based on assignment of 

a charter involve international transactions, and there axe numerous 

executed copies of the charter. Under Section 9-308 an assignment 

of chattel paper perfected by delivery of the chattel paper prevail* 

over an assignment perfected by filing. Application of thte rule 

would require the parties to change traditional practices i n  order 

to control all executed copies. Moreover, it is desirable to treat, 

all type* of ship charters alike, and some cannot b e  deemed chattel 

pnper.

The Alaska definition [with the OCC addition in brackets] of "document*

t document of title ae defined in the general definitions of see. 20 

of this chapter [, and a receipt of the kind described in subsection

(2) of Section 7-201].

The OCC Addition includes the kind of receipt issued by a person w ho Is 
not technically a warenousexan, as described in Section 7-201(2) « vd 
AS 45.05.542(b).

The OCC definition of "goods'* includes two items which are not listed in 

the Alaska section. They are "itinerals or the like (including oil and 

giLs) before extraction" and "standing timber which is to be cut end 

removed under s conveyance or contract for sale." Jt deletes a reference 

in the Alaska version to "other things in action.** The UCC explanation 

of the latter modification 1st

The exclusion of "other things in action" froce the definition of 

"goods" has been deleted as unnecessary. "General Intangibles," 

which under Section 9-106 includes "things In action,"" are them­

selves excluded frow the definition of goods.

5. AS 45.05.700

As 45.05.700 defines “account!" "contract rlghti" "general intangibles." 

The UCC section has been modified to delete reference* to "contract 

right."

6. Mo CorreepondLng Alaska Statute

The UCC article has adopted a section (9-114) which 1* not Included in 

the Alaska law. The new section attempts to clarify the relationship 

between the filing rule for consignments under UCC sec. 2-326 (A3 45.-

05.120) and Article 9. The UCC consnent explains it ae follower

i »' * ♦
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An uncertainty haa existed u/idar the 1962 Coda whether the filing 

rule la Section 2-326(3) applicable to true consignments requires 

only filing under Part 4 of Article 9 or also requires notice to 

prior inventory secured parties of the debtor under Section 9- 

312(3). The new Section 9-114 accepts the latter view and provides 

in substance that, in order to protect his ownership of the consigned 

goods, thu consignor must give the same notice to an inventory 

••cured party of the debtor that he would have to give if his 

transaction with the consignee was in the torn of a security 

transection instead of in the form of a consignment. This new 

sectloa follows closely the language of Section 9-312(3) [a s  45.- 
05.754(c)].

7. AS 45.05.720

AS 45.05.720 reletes to the enforoaebility of security interests.

AS 45.05.722 establishes when security interests attache. OCC sec. 9- 

203 has modified these sections by combining them into one. The purpose 

j was to cure "the former anomaly that a security interest could attach

and be perfected, and yet be unenforceable against anyone for lack of e 

written security agreement.”

| In addition, the requirement that a security agreement covering oil, gas

or minerals to be extracted contain a description of the land concerned 

has been eliminated in the UOC section. The reason for this change is 

that the article does not recognize a security interest in such collateral 

until it has been extracted froa the land.

finally, the new UCC section adds s new subsection to make clear that 

claims to proceeds under section 9-306 (AS 45.05.742) do not require a 

statement in the securitv igxeement, for it is assumed that the parties 

so intend unless otherwise agreed.

8. AS 45.05.722

The provisions of AS 45.05.722 which do not deal with the attachment of 

a security interest h a w  been modified in the corresponding UCC section.

The provisions in AS 45.05.722(b) have been eliminated altogether in the 

UCC section. That subsection providesi

(b) For the pttiposett of this section, the debtor haa no rights

(1) in crops until they sre planted or otherwise become 

growing crops; In the young of livestock until they are 

conceived;

,v-»*
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(2) in fish until caught; in oil, gas. or'minerals ;uitiL they 

are ar.tractad; in timber until it is cue;

(3) In a contract right until tha contract has been made;

(4) in an account until it comas into existence.

Tha reason for tha deletion is that tha subsection, was unnecessary ar>* 

in aaaa cases confusing. ?.ta operation appeared to be arbitrary, according 

to tba DOC, and it was believed that the qv'rations considered were best 
lsft to the courts.

tte Modified DOC version also el lain*, ted the paragraph, corresponding to 

AS 45.05.722(d) (L). That paragraph previled that no security interest 

in crops attaches under an after-acquired property clause to crops which 

he cone such more than one year aft ;r the, security agreement, unloss the 

agreement involved certain real estate transactions. The official 

comment statesi

The obvious purpose of this provision was to protect a  necessitous 

farmer from encumbering his crops for many years In the future.

The provision did not work because there was n o  corresponding limit 

on the scope of a financing statement covering crops and under the 

Code's notice-filing rules the priority position of a  security 

arrangement covering successive crop* would be  as effectively 

protected by the filing of e first financing statement whether the 

granting clause ee to successive crops wes in one security agreement 

with an after-acquirad property clause or in a  succession of security 

agreements. On the other hand the c I o u j i c  did require a n  annual 
security agreement for crops even when the encumbrance on crops was 

agreed to as part of a long-tans financing covering farm machinery 

and other assets. The provision thus appeared to be  meaningless in 

operation except to causa unnecessary paperwork, but I t  did introduce 

some elamant of uncertainty as to its purpose.

9. A3 4S.05.726

AS 45.05.726 provides that an agreement by a buyer not to assert against 

an assign ee of the seller any claim or dafenae he may have against the 

seller will be enforced if the assignee is an assignee for value. In 

good faith, and without notice of a claim or defense. The corresponding 

UCC section, 9-206, includes such agreements nada by lessees. The UCC 

explanation is as followst
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In view of tha substantial growth in laanai financing and quite 

parallel application of problems daalt with fcy this section to both 

conditional rale contracts and leases, it is believed thl« section 

should ba nada applicabla to laasas as wall as to more traditional 

purchase nonay security interests.

10. AS 4S.0S.732

AS 4S.0S.732 lists the class of people who taJca priority over unperfected 

security interests. It includes parsons who become lien creditors 

without knowledge of the security inter is t and before it is perfected.

Tha OCC section, 9— 301, eliminates knowledge as a  factor for those 

people. The official reason states!

Tha former section denied tha lien creditor priority even thoogh be

had knowledge whan ha got involved by extending credit, if he

acquired knowledge while attempting to extricate himself. It was 

completely inconsistent in spirit with the rules of priority 

between security interests, where knowledge plays a  very minor 

role.

AS 45.05.732 aloo defines "lien creditor". A lien creditor ie a creditor 

who has acquired a lien on the property involved by attachment, levy, or

the like. The OCC section edds a cub sect Ion which provides i

A person who becomes a lien creditor while a security interest is 

perfected takes subject to the security interest only bo the extent 

that it secures advances nade before he becomes a 1' «n creditor or 

within 45 days thereafter or undo without knowledge of the lien or 

pursuant to a commitment entered into without knowledge of the 

lien.

This new subsection provides an absolute priority for the security 

interest over a judgment l.‘.a»: for 45 days regardless of knowledge of the 

secured party < ooceming the judgment lien. If, however, the advnnce is 

made after tha 45 deya, the advance will not have priority unless it was 

nada or coerdtted without knowledge of the lien obtained by legal proceedings. 

The importance of tha rule la important in effectuating the intent of 

the federal Tax Lien Act of 1966, although its importance may not be 

great aa between secured parties making subsequent advances and judgment 

lien creditors.

11. AS 45.05.734

AS 45.05.734 delineates when filing is required to perfect a security 

Interest and tha security interests to which the filing provisions do 

not apply. Paragraph (a)(3) includes am a security interest to which
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th« filing provisions do not apply a purchase non*/ security interest In 

far* equipment having a purchase prica not in excess of $2,SOOj but 

filing is required for a fixture under sac. 756 of tha chapter or for a 

motor vehicle raquirad to b* licensed.

The OCC section, 9-302, deletes the reference to farm equipment in tha 

belief that it was inappropriate! the effect of tha rule was to make 

farmers* equipment unavailable to them as collateral for from

lenders. The OCC section inserts a new paragraph which

•xaatrts from filing rules security interests crested b y  assignments 

of beneficial interests in trusts end estates, because these 

assignments are not ordinarily thought of- aa subject to this 

Article, and a  filing rule might operate to defeat many assignments.

In addition, tha UCC section replaces the language above relating to 

fixtures end motor vehicles with the following:

"but filing is required for a motor vehicle required to be registered; 

and fixture filing is required for priority over conflicting interests 

in fixtures to the extent provided in Section 9-313 [AS 45.05.756]."

This makes filing for fixtures applicable only for priority against real 

estate interests.

The OCC section also adds e new paragraph to this subsection which 

exempts from filing assignments for the benefit of creditors. Such 

transactions were not felt to be "financing transactions."

Subsection (c) of AS 45.05.734 also exempts from the filing- requirements 

of the chapter security Interests In p.opcrty subject: to a statute of 

the United States providing for national registration or subject to a 

statute of Alaska providing for central filing. The OCC section repli'-ee 

this subsection with two new subsections. One subsection, exempts from 

the article transactions as to which an adequate system of filing, state 

or federal, has been set up outside the article, end the other subsection 

makes clear that when euch a system exists perfection of a relevant 

security Interest can be had only through compliance with that system 
(that is, filing under the article is not a permissible alternative).

Alaska's statute includes a subsection which is not in the UCC version.

It exesipts from the requirements of sections 768(a)(1) and (2), 772(b),

(c), and (a) and 780 of the chapter security interests in personal 

property of any description crested by a deed of trust or mortgage made 

by a corporation primarily engaged in the buslnens of a common carrier
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by call, th* furnishing of telephone or telegraph service, tha transmission 

of oil, gas or petroleum products by pipeline, or tha production, transmission 

or distribution of electricity, steam, gas, or water. Th* sactions fro* 

which thasa security lntarasts ara ex cap tad r a Lata, respectively, to th* 

plac* of filing, duration of and fee for filing, and Information rroca a 

filing officer. Tha sub taction provides a separata filing system for 

thasa security interests. Tha House Judiciary Committee report oa  the. 

bill wh ich added this subsection states i

Currant law requires all chattel mortgages to b* renewed every five 

years by a new filing. The purpose of tha currant law la to clean 

out tha filas of paid off mortgages that hare not bean formally 

released. Most chattel Mortgages are for periods o f  less «->isn five 

years.

This bill relieves th* Mortgagee froa refiling mortgages every five 
years if tha mortgage is signed by specified public utilities.
Most public utility financing is long tens and includes real 

property as well as parsonal. This bill does not defeat th* 

purpose of th* present law. (House Journal, 1967, p. 310)

12. AS 45.05.738

AS 45.05.738(a) relates to perfection of security interests in chattel 

paper, instruments, and negotiable documents. Xt providesi

A security interest in chattel paper or negotiable documents na y  be 

perfected by filing. A security interest in instruments (other 

then Instruments which constitute part of chattel paper) can be 

perfected only by th* secured party's taking possession, except as 

provided in (d) and (a) of this section.

UCC sec. 9-304 adds “money or" after "A security Interest In'* i n  th* 

second sentence. Xt also adds a reference to 9-306 on proceeds at the 

end of the sentence ss a further exception to that section. The change 

corrects an inadvertent omission in the 1962 text and make* clear that a 

security interest in money cannot be perfected by filing.

AS 45.05.738(e) provides a 21-day period during which a security interest 

remains perfected without filing if a secured party haa a perfected 

security Interest in an Instrument, a negotiable document, or goods In 

possession of s bailee other than one who has issued a negotiable 

document for the goods, and makes the goods or documents representing 

the goods available to the debtor for oale or exchange. The DOC section 

adds a phrase which makes it clear that this period deals only with
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perfection and that th«r* must b* compliance with th* no tie* provisions 

o£ Section 9-312 (3) in order to achieve priority over earlier inventory 

financiers.' Corresponding clarifying changes have been made in Section 
9-312(3).

13. AS 45.05.740

AS 45.05.740 provides for tha perfection of security interests without 

filing. Xt lists th* types of interests vhich may be so perfected. The 

DOC section, 9-305, adds to tha Alaska list “money'* to clarify th* 

special position of money.

14. AS 45.05.742

AS 45.05.742(a) defines “proceeds". Th* DOC section, 9-306, «A1« a 

sentence to the definition which provident

Insurance payable by reason of loss or damage to th* collateral is

proceeds, except to the extent that it is payable to a pcrioa other

than a party to th* security agreement.

Th* intent of this sentence is to overruls various cases to the *f ft-t 

that proceeds of insurance on collateral are not proceeds of the collateral. 

The “except" clause la intended to preserve the integrity of an insurance

contract which specifies the person to whom the insurance is payable.

AS 45.05.742 also dalineates the secured party's rights on disposition 

of collateral. It includes a perfected right to proceeds if th* party 

claims them in a financing statement. The revised OCC version ellmir.uces 

this “financing statement" procedure in favor of treating the filed 

claim to tha original collateral as constituting automatically a filing 

as to proceeds on tha theory that this was th* intent of th* parties, 

unless otherwise agreed. To this principle, the UCC •'/eraloci states a 

limitations where th* filing as to th* original collateral la an 

inappropriate means of perfection as to proceeds of certain type?*, or la 

■vade at a place that is inappropriate as to such proceeds, the filed 

claim to tha original collateral perfects the claim to proceeds for only 

10 days.

AS 45.05.742 relates to perfected security interests in insolvency 

proceedings. The revised UCC version makes various changes to make 

clear that the claim to cash allowed in Insolvency is exclusive of any 

other claim based on tracing.
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15. Ah' 45.OS.744

AS 45.05.744 establishes whan a buyer of goods take* free of security 

Interest*. The section equates consumer goods with farm equipment 

having an original purchase price not in excess of $2,500.. This equation 

is deleted In tha revised UCC section (9-307) in accordance with the 

change sad* in 9-302(1) (c) [see “11" of this memo relating to AS 45.05.— 
734] ,

The revised OCC section also adds a new subsection providest

(3) A buyer other than a buyer in ordinary course of business 

(subsection (1) of this section) takes free of .a security interest 

to the extent that, it secures future advance* made after the 

secured party acquire* knowledge of the purchase, or more t-hen 

45 days after the purchase, whichever first occurs, unless made 

pursuant to a constituent entered into without knowledge of the 

purchase and before “he expiration of th* 45 day period.

This new subsection clarifies the extent to which future advances under 

a security interest may outrank an intervening right.

16. AS 45.05.746

AS d5.05.746 establishes th* circumstances under which a purchaser of 
chattel paper of a nonnegotiabl* instrument will triom priority over a 
security interest. The UOC section, 9-308, has rewrite*in this language 
for clarity and to include negotiable instruments ss well as noanegotiable.

17. AS 45.05.754

AS 45.05.754 relates to priorities among conflicting security Interests 
in the same collateral. Subsection (a) of that: section specifies 
several sections which contain rules for determining priorities between 
security Interests and such other claims In the situations covered in 
those sections. Tor cases not covered in those sections, section 754 
states general rules of priority. The UCC section, 9-312, has rewritten 
this subsection and substantially simplified it* coverage.

Subsection (c) states the circumstances which must exist for a purchase 

money security interest in inventory collateral to have priority over a 

conflicting security interest in tbo same collateral. This subsection 

has been substantially modified in the UCC version. The UCC version 

includes provisions which establish how often notice suit be given under 

that subsection. The period of five years was cJroee. b y  analogy to th* 

duration of a financing statenent. It also addressee the question of 

th* priority status of the security interest *u invention’ temporarily
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perfected for 21 days without filing or perfection in a situation which, 

begins with release of a pledged document under section 9-304(5). [Sri 

"12“ of this M a o  relating to AS 45.05.738(a).) Tha answer provided is 

the usual rule that the purchasa-soney claimant to preserve M «  priority 

resulting from the document must give the roquirod notice before the 

debtor receives possession of tha inventory. If tha secured party f « n «  

to give timely notice, he loses his priority under this subsection.

Finally, it provides guidelines for establishing the priority between a 

person claiming accounts as proceeds of inventory and a person 

the accounts by direct filing with respect thereto. The general, rule 

enunciated is that a prior right to inventory does not: confer a prior 

right to any proceeds except identifiable cash proceeds received on or 

before the delivery of the inventory (i.e., without the intervention of 

an account).

The OCC section reaches s different result in the next subsection 

relating to purchase money me uiity interests in collateral other than 
inventory. Here, wbsre it is not ordinarily expected that the collateral 

will be sold and that proceeds will result, it seems appropriate to give 

the party having e purchase money security Interest in the original 

collateral an equivalent priority in its proceeds. The Xletka section 

Is unclear on this point.

Subsection (e) of section 754 contains two principal ruloat a first—to— 

file rule where both competing security interests are perfected by 

filing, and a first-to-perfect rule when either of the security Interests 

is or both of them are perfected otherwise than by filing. Subsection 

(f) providesi

(f) Tor the purpose of the priority rules of (e) of this section, 

a continuously perfected security interest shall be treated at all. 

times as If perfected b y filing if it was originally so perfected, 
and it shall be treated at all times as if perfected otherwise than 

by filing if it was originally perfected otherwise than by filing.

These subsections have led to considerable debate over quest! -vis of 

“proceeds.'' The revised UCC section answers the questions raised by  

tbs /a subsections by stating a single rule in subsection (5) which rentes 

cocflictlng perfected security Interests by their priority in time, 

daring back to the respective times when without interruption the 

sec urity Interests were either perfected or sere the subject! of appropriate 

filings, and by deleting the provisions of subsection (f) in the Alaska 

section and insert! ’ in its place a provision which states Chat a  date 

of filing or perfev on a» to collateral La also a date of filling or 

perfection es to proceeds for the purposes of subsection (5)..
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The UCC faction adds a new subsection which statas priority rules foe an 

intervening pledge in reference to a subsequent advanoe by an earlier—  
fllad secured party

18. AS 45.05.756

AS 45.05.756 relates to sacurity intarasts in flxtnrss. Tha rulaa 

established In that saction for priority do not apply to goods incorporated 

into a structural encumhrmcas upoa fixtures or raal estate nay be 

created under tlva law applicable to real estate. . Subsections (b) and

(c) axe subject t o  linitabions stated in subsection (d). Subsection (b) 

provides for the priority of a security interest in goods before they 

becoae fixtures over the claims of all per««** who have an interest in 

the real estate. Kubsecticn (c) provides that a sacurity interest which 

attaches to goods after they become fixtures Is valid against all 

persons subsequently acquiring interests in the real estate but Is 

invalid against a person with an interest in the real estate at the tlsse 

tha security Interest attaches to the goods who has not consented in 

writing to tha security interest or disclaimed an interest in tha goods 

as fixtures. Subsection (d) lists certain occasions which will not lead 

to the result dictated by (b) and (c). Subsection (e) allows a secured 

party, on default, to rewove his collateral from  tha property.

DOC sac. 9-313 has cooplehely rewritten this section. Xt introduces and 

defines the tern •’fixture filing." When a filing is Intended to give 

tho priority advantages discussed in the section against real estate 

interests, the filing must be for record in the real estate records and 

indexed therein, so that it will be found in a real estate search. The 

gen./al principle of priority announced in this section is set forth in 

paragraph (4)(b). Xt is basically that a fixture filing gives to the 
fixture security interest priority as against other real estate interests 

according to the usual priority rule of conveyancing, that is, the first 

to file or record prevails. Th*' section provides that no security 

interest exists in ordinary building materials incorporated into an 

improvement on land. Paragraph (4), which is the core provision of the 

section, providest

(4) l\ perfected security interest in fixtures has priority over 
the conflicting interest of an encunbroncer or owner of the reel 

estate where

(a) the security interest is a purchase money security 

interest, the interest of ths encicabrancor or owner arises 

before the goods become fixtures, the security Interest is
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perfected by a fixture filing before the goods become fixtures 

or within ten days thereafter, end the debtor has an Interest 

of record in the reel estate or is in possession o£ the real 
encatei or

(b) the security interest is perfected by a  fixture filing 

before the Interest of the encumbrancer ox owner In of record, 

the security interest has priority over any conflicting interest 

of a p.'edecessor in title of the encumbrancer or owner, end

the d s b u r  has an interest of record in the real estate or  is 

in possession of the real estate; or

(c) the fixture* ere readily removable factory o r  office 

machines or readily removable replacements of domestic appliances 

which are consumer goods, end before the goods became fixturee 

tbs security interest is perfected by any method permitted by 
this Article; or

(d) tha conflicting interest is e lien on the reel '.state 

obtained by legal or equitable proceedings after the security 

interest was perfected by any method permitted by this Article.

Further subsections provide that even e nonperfected security interest 

JLn fixtures haa priority over tha conflicting interest of an encumbrancer 

or owner if the latter has consented in writing to the security interest 

or the debtor has a right to remove the goods as against the encumbrancer 

or owner (if the debtor's right terminates, the priority of the security 

interest continues for s reasonable time); that e security interest in 

fixtures is generally subordinate to a construction mortgage recorded 

before the goods become fixtures; and tlat the secured party nay, on 

default, remove his collateral from the property.

19. A3 45.05.766

Tha variation betwoen this section of the Alaska statutes end the UCC 

version relate to elimination of the tern "contract right" in UCC h o c .  9- 
106.

20. AS 45.OS.768

AS 45.05.768(a) lists the proper place to file in order to perfect a 

security Interest in various types of collatsral. This subsection is in 

conformance with "second alternative" for subsection (I) under the pro- 

1972 UCC sec. 9-401. The Alaska subsection requires filing for goods 

which are or are to become fixtures in the office where a mortgage on
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the real estati concerned would be filed or recorded. Tha revised UCC 

subsection Also requires filing in th* same place for sacurity interests 

in collatarsl which is timber or minerals.

AS 45.05.768(d) provides/

If collatarsl is brought into tha staba from anothar jurisdiction, 

th* rul«i* s tat ad in sac. 694 of this chap tar determine whether 

filing is necessary in this state.

Th* revised UCC section deletes "If collateral la brought into the state 

from another jurisdiction,". *

The revised UCC section also adds two n*'* subsections. Tha first new 

subsection provide* a special rule for filing of s security interest in 

collateral, including fixtures, of a transmitting utility. The filing 

would be in a state office (presumably the Department of Administration 

In Alaska? rather than a local office in order to avoid the necessity of 

multiple filings for fixtures located La many areas of the state. The 

second new subsection establishes th* residence of an organization for 

th* purposes of the section. Xt is th* place of business if th* organization 

has one or its chief executive office if it has more than one place of 

business.

21. AS 45.05.770

AS 45.05.770 relates to amendments to and formal requisites of a financing 

statement. Several changes in UCC sec. 9-402 are conforming changes to 

new requirements in 9-401 that cor tain financing statements covering 

such collateral as timber and minerals be filed in the real estate 

records. The UCC section also responds to objection* that the name of 

the debtor might not be in the real estate chain of title. Since 9—

313(4) (a) and (b) permit fixture filing against persons in possession of 

the real estate who do not have interests of record, 9-402 requires th* 

narxing of an owner of record of th# real estate in such ci ses, and 9- 

403(7) requires indexing the fixture filing against th* name.

A new subsection in the UCC section makes It possible for a real estate 

mortgage to serve as a financing statement, and a related change in 9- 

403(6) make* it unnecessary to flla continuation statements for such a 

financing statement.

Further changjs in tha UCC section provide that only the debtor need 

sign the statement rattier than both the debtor and the secured party/ 

that a secured party instead of the debtor may sign a /statement to 

perfect a security interest in collateral as to which the filing has 

lapsed or collateral acquired after a change of name. Identity or



August 3, 1978

Al a s k a  Cod *  R e v ision C o mmission
P a g *  18

corporat* structure of th* debtor) »»d that a financing statement 

sufficiently shows th* name of th*'debtor if it givas th* individual, 

partnership or corporate name of th* deb'cor, whether or not it adds 
other trade names or names of partners.

22. AS 45.QS.772

AS 45.OS.772 relates tc th* duration of filing, th* effect of lapsed 

filing, th* duties of the filing officer, and what constitutes a filing.

OCC sec. 9-403 differs from th*i Alaska section in that it naka* every 

financing State— nt (except those in which th* debtor is s transmitting 
utility and those which ere renl estate. Mortgages effective as fixture 

filings under 9-402) effective for e full five years. Tt also provides 

for the continued effectiveness of e steteoent during an insolvency 

proceeding until the end of the proceeding and for 60 days thereafter, 

or until tha expiration of th* five yea- period, whichever is later. 

tJpon lap**, under tha OCC section, th# security interest becomes unperfected, 

unless it is perfectsd without filiry. If th* security interest becomes 

unperfected upon laps*, it is dows'/d to hsv* been unperfected as against 

a person who b e c a m  a purchaser o.‘ lien creditor before lapse.

A  new subsection would giv« th# filing officer authority to charge extra 

fees if (he financing state— rt docs not coo form to a uniform prescribed 

■is* and content.

23. AS 45.05.774

AS 45.05.774 relates to termination statements. The OCC section, 9-404, 

requires th* filing of termination statements in the case of consusier 

goodi ?v*n without a demand by the consumer. This is not provided in 

th* Alas.ce section. Other than in th* cas* of consumer goods, th* 

termination statement is required only t ,xm written demand by th* 
debtor.

24. AS 45.05.776

AS 45.05.776 relates to the assignment of security Interests, the duties 

of filing officers, and f*os. Th* Alaska section leaves th* determination, 

c-f fees to the administrative director of courts) the OCC section, 9- 

405, would establish th* f*«s statutorily. Various changes have been 

made in the UCC section to conform with changes in other sections of 

Part 4 of th* OCC article.
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25. AS 45.05.778

AS s.5.05.778 relates to ralaasas of collateral, tha duties of tha filing 

officer, r .nd faai, Tha comants undoc "24" are applicable to 
nada in tha UOC section, 9-406.

26. AS 4S.0S.780

AS 45.OS.780 ralataa to infornatioa fcoa tha filing officer. Tha consents 

under "24" are applicable to changes nude in tha UCC sect ion, 9-407.

27. No Corresponding Alaska Statute

%

A  new OCC section, 9-408, provides as follows;

A  consignor or lessor of goods nay file a financing statement using 

the tarns "consignor,” "consignee," "lessor,” "lessee" or tha Ilka 

instead of tha terms specified in Section 9-402. Tha provisions of 

tha Part shall apply as appropriate to such a financing statement 

but its filing shall not of itself be a factor in determining 

whether or not tha consignment or lease ia intended as sacurity 

(Section 1-201(37)). However, if it is determined for other reasons 

thr c tha consignment or lease is so intended, a security interest 

of tha consignor or lassor which attaches to the consigned or 

leased goods is perfected by such filing.

This new section adapts the fill..; system of the article to cousLjnments 

and leases. Piling of consignment? is required under certain conditions 

(sections 2-326(3), 9-114). Piling . f tru- looses which are not sacurity 

interests is not required; but because the <j>M>*tion whether a lo*s» is a 

true lease nay be a close ona, filing is permitted for leases.

28. AS 45.05.782

AS 45.05.782(c) prohibits tha waiver or variance of certain rules In the 

chapter relating to default to tha extant that they give rights to the 

debtor and impose duties on the secured party. An exception is allowed 

as provided with respect to compulsory disposition of collateral in 

section 790(a). The revised OCC section, 9-50L, makes s "purely technical" 

change by referring to the UCC section corresponding to AS 45.05.788 as 

well as to that corresponding to section 790(a). Tha change clears up 

an ambiguity as to whather a debtor could ».:«r default agree on the 

tics within which a sale might be held or the time after which a secured 

party might keep the goods In lieu of a sale.
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29. AS 45.OS.788

AS 45.05.788 ralstas to tha ^xlowabla naans of disposing of collateral 

of tar default. Xt raquixas reasonabla notica of tha disposition to bo 

given oy sacurad party to tha dabtor and "except in tha case of 

consumer goods, to any other person who has a sacurity interest in the 

collateral and who -has duly filed a financing statement indexed in the 

name of the debtor in the state or who is known by .the secured party to 

have a security interest in the collateral." The UCC section, 9-504, 

replaces the quoted Language with "if he has not signed after default a 

statement renouncing or modifying his right to notification of ■ale."

The reason for the change is provided in the official reasons as follows*

Under the 1962 Code the secured party giving notice of sale h*** to 

notify (except in the case of consumer goods) not only every other 

person who had duly filed a financing statement Indexed in the name 

of the debtor in the state and who still hod a security interest in 

the collateral, but also any other person known by the secured 

party to hove an interest in the collateral. This net ant that the 

secured party had to search the records in every case of notice of 

sale, to ascertain whether there were any other secured parties 

with financing statements that night be deemed to cover the collateral 

In question. Moreover, he ran the risk that some Informal cosuunlcatioa 

by letter, or even orally, night be deemed to have given him knowledge 
of the interest of that other party. Thes » burdens of searching 

the record end of checking the secured party's files were greater 

than the circumstances called for because as a practical natter 

there would seldon be a junior secuxnd party who really had an 

Interest needing protection in the case of a foreclosure sale.

Therefore, a change is nada requiring notice to persons other then 

the debtor only if such persons had notified the secured party in 

writing of their claim of an interest in the collateral before he 

sent his notification to the dabtor or before the debtor's reunuciation 

of his rights.

30. AS 45.05.790

AS 45.05.790 allows a secured party in possession,. after default, to 

retain the collateral in eatiafaction of the obligation and requires 

notification similar to that required in section 788. The UCC section,

9-505, contains a , odification similar to that made in the previous 

section.
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