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Pe: A d m i n i s t r a t i v e  L a w  C o m m i t t e e  - D r a f t  A PA

D e a r  Andy:

You w i l l  fin d e n c l os e d a d r a f t  of A P A  s e c t i o n s  
r e g a r d i n g  a d j u d i c a t o r y  a c t i on s and j u d i c i a l  r e v i e w  in the 
f o r m a t  a g r e e d  u p o n  at our l a s t  mee t in g . In c o n n e c t i o n  with 
t h i s  d r a f t  I w i s h  to bring to yo ur  a t t e n t i o n  the following 
c o n s i d e r a t i o n s :

(1) S e c t i o n  .330 - T h i s  s e c t i o n  ha s  b e e n  re written  to 
m a k e  the a d j u d i c a t o r y  s e c t i o n s  of the Act m a n d a t o r y  upon all 
s t a t e  a g e n c i e s  e x c e p t  as a ny  a g e n cy  m a y  be s p e c i f i c a l l y  e x­
e m p t e d  by the l e g i s l a t u r e ,  t h r o u g h  s t a t u t o r y  en ac tm en t , from 
th e p r o v i s i o n s  of the same. T he s e c t io n has furt he r  been r e­
w o r k e d  to p r o v i d e  a s u b s t a n t i v e  s t a t u t o r y  f o u n d a t i o n  for the 
r i g h t  to a d j u d i c a t i o n .  As the d ra ft c o m m e n t  to the section 
r e f l e c t s ,  t h i s  s e c t i o n  b e c om e s in e f f e c t  "the p r o v i s i o n  of law" 
w h i c h  v o u c h  s a v e s  a d j u d i c a t o r y  p r o c e e d i n g s ,  in c lu d i n g  hearing 
to a r e s p o n d e n t / a p p l i c a n t .  . I b e l i e v e  s u c h  a s t a t u t o r y  p r e­
s c r i p t i o n  to be c o n s i s t e n t  w i t h  the m a n d a t o r y  n a t u r e  of the 
p r o c e d u r e .  The s e c t i o n  f u r th e r r e f l ec t s the e x i s t e n c e  of a 
s u b c a t e g o r y  of n o n - a d j u d i c a t i v e  a c t i on s w h i c h  are provide d for 
in the s u b s e q u e n t  s e ct io n  .340. Th es e s e c t i o n s  ta ken together 
a r e  i n t e n d e d  to a d d r e s s  the m a t t e r  of, for e x a m pl e , the a p p l i­
c a t i o n  and r e j e c t i o n  t h e r eo f  for a d r i v e r ' s  license, which 
t r a n s a c t i o n  d o e s  not w a r r a nt  in the i n it i al  p r o c e s s i n g  a d j u d i­
c a t o r y  p r o c e e d i n g s  c o n d u c t e d  under the p r o v i s i o n s  of this 
sec ti o n.  As thi s and s u b s e q u e n t  s e c t i o n s  ma ke  clear, however, 
r e v i e w  of s u c h  i n i t i a l  a c t i o n s  m ay  fall w i t h i n  the scope of 
t h e s e  s t a t u t o r y  prov is io ns;

//
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(2) S e c t i o n  .340 - T h i s  s e c t i o n  has been taken f r o m  
the m o d e l  A P A  and m a d e  c o n s i s t e n t  w i t h  the r e d r a f t e d  sec ti o n 
.330. As i n d i c a t e d  above, the s e c t i o n  d e a l s  w i t h  sp e ci fi c  
a c t i o n s  w h i c h  are s u b - a d j u d i c a t o r y  in n a t u r e  a nd p r o vi d es  a d­
m i n i s t r a t i v e  a g e n c i e s  w i t h i n  t he st ate s u b s t a n t i a l  l e ew a y in 
p r o m u l g a t i n g  i n d i v i d u a l  f o r m s  a n d  f o r m a t s  for d e a l i n g  wi th  such 
m a t t e r s  -- a l l  b e l o w  the t h r e s h o l d  of a d m i n i s t r a t i v e  a d j u d i c a­
tion. In t h i s  w a y  a b a l a n c e  is m a i n t a i n e d  b e t w e e n  the n ee d s of 
a d m i n i s t r a t i v e  a g e n c i e s  for e x p e d i t e d  and e f f i c i e n t  p r o c e s s i n g  
of i n i t i a l  a p p l i c a t i o n s  w h i l e  y e t  p r e s e r v i n g  to a p p l i c a n t s  
those d u e  p r o c e s s  ri gh ts and g u a r a n t e e s  a p p r o p r i a t e l y  theirs. 
F u r t h e r ,  in th is  regard, t he  s u b s e q u e n t  se ction, .350, is also 
c o n s i s t e n t  w i t h  the initial s e c t i o n  .330, the former be ing a 
p a r t i c u l a r  s u b c a t e g o r y  of t h o s e  a c t i v i t i e s  r e f e r r e d  to in the 
latter;

(3) S e c t i o n  .370 - T h i s  s e c t i o n  has b e e n  r e w r i t t e n  to 
h a r m o n i z e  p a r t s  of the e x i s t i n g  s t a t u t e  w i t h  those which ha ve  
be e n d e r i v e d  f r o m  the m o de l A P A  in the m a n n e r  i n di ca ted bot h in 
the s e c t i o n  i t s e l f  and in t h e  c o m m e n t s  a t t e n d a n t  the reupon;

(4) S e c t i o n  .380 - In this s e c t i o n  and in su bse q ue nt  
s e c t i o n s  d e a l i n g  w i t h  or a p p e r t a i n i n g  to the subject, the term 
" p r e s i d i n g  o f f i c e r "  has b e en  r e e s t a b l i s h e d  as the d e s i g n a t i o n  
for t h e  i n d i v i d u a l  or i n d i v i d u a l s ,  in effe ct ,  "r unning" tht 
p r o c e d u r a l  a s p e c t s  of the h e a r i n g  held unde r this section of 
the s t a t u t e .  S u c h  a chang e a p p e a r e d  n e c e s s a r y  b e c a u s e  the 
m a n d a t o r y  r e q u i r e m e n t  that t he  p r o c e e d i n g s  p r e s c r i b e d  here be 
a p p l i e d  to all ag en c ie s ; a n u m b e r  of ag e nc ie s , such as the 
A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  do not as a m a t t e r  of 
p r a c t i c e  e m p l o y  h e a r i n g  o f f i c e r s ,  but m a y  i d e n t i f y  a pane l of 
c o m m i s s i o n e r s  to c o n d u c t  h e a r i n g s .  F r o m  such a p a ne l  one 
c o m m i s s i o n e r  may, in fact, run the h e a r i n g s  and thus should be 
s u b j e c t  to the r e q u i r e m e n t s  p l a c e d  upon one o c c u p y i n g  that 
p o s i t i o n ,  that is, the p r e s i d i n g  officer. Use of the term 
a c c o m m o d a t e s  t ho se  c i r c u m s t a n c e s  c o n t e m p l a t e d  in the existin g 
s t a t u t e  as w e l l  as those w h i c h  wi l l  n o w  a r i s e  as a result of 
the e n g r a f t i n g  of m o d e l  A P A  e e c t i o n s  int o the law taking into 
a c c o u n t  the f u n c t i o n a l  r e a l i t i e s  of e x i s t i n g  c o m m i s s i o n s  wi thin 
the s t a te ;

(5) S e c t i o n  .400 - (Accusation) and S e c t i o n  .410 
( S t a t e m e n t  of Issues) - T h e s e  s e c t i o n s  r e f l ec t  held over 
p r o v i s i o n s  f r o m  the e x i s t i n g  s t at ut e. I w ou l d d r a w  to your 
a t t e n t i o n  the i n t e r r e l a t i o n s h i p  b e t w e e n  these s e c t i o n s  and the 
p r o p o s e d  s e c t i o n  .560, "Notice of H e a r i n g "  w h i c h  is taken from
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the model  APA. A l t h o u g h  n ot  n e c e s s a r i l y  i n co n s i s t e n t ,  the 
s e c t i o n s  d o  n o t  p r e c i s e l y  d e l i n e a t e  th iir c o l l e c t i v e  i n t e r­
related  scope. It is no t clear, for e x a m p l e ,  the e x te nt  to 
w h i c h  one m u s t  p r o c e e d  by a c c u s a t i o n  as o p p o s e d  to a more  
g e n e r a l  m o d e  of p r o c e d u r e  up to and i n c l u d i n g  in d iv i du a li ze d  
f o r m a t s  in p a r t i c u l a r  a g encies . The m a t t e r  s h o u l d  be reviewed 
by the c om mi t t e e ;

(6) S e c t i o n  .510 - T h i s  s e c t i o n  c o n t a i n s  em e r ge n cy  
a d j u d i c a t i o n  p r o c e e d i n g s  p r e m i s e d  up o n the p r o c e d u r e  sp ec if ied  
for stop o r d e r s  i s su e d by  the A l a s k a  T r a n s p o r t a t i o n  Commission. 
The p r o c e d u r e  c o n t e m p l a t e s  an e x p e d i t e d  i n i t i a l  p r o c e e d i n g  
w h i c h  c ou l d be i n a u g u r a t e d  by an  ex p a r t e  o r d e r  from the c o m­
missi on , f o l l o w e d  by an i m m e d i a t e  but p o t e n t i a l l y  ab bre vi a te d 
h e a r i n g  and a final  e m e r g e n c y  or der of  s p e c i f i e d ,  li mited d u r a­
tion.. Th is  f o r m a t  e n a b l e s  an a g e n c y  to act e x p e d i t i o u s l y  w i t h­
in an u m b r e l l a  of time to de al w i t h  b o n a  fide e m e r g e n c y  p r o b­
lems whil e p r e s e r v i n g  m i n i m a l  d u e  p r o c e s s  r i g h t s  to resp o nd e nt s  
a f f ec te d  by  such action. The a g e nc y is not r e l i ev e d from the 
o b l i g a t i o n  to p r o c e e d  m o r e  fo rm al l y u p o n  c o n c l u s i o n  of the 
e m e r g e n c y  p r o c e d u r e s .  M o r e ov e r,  a l t h o u g h  the a g e n c y  is granted 
l a t it ud e  u n d e r  the sec:icii to m a k e  p r o v i s i o n  in its r egula ti on s 
and rules for s t r e a m l i n e d  h e a r i n g  p r o c e d u r e s ,  the final e m e r­
gen c y  order of the c o m m i s s i o n  is sub j e ct  to ot h er  r eq u irement s 
of the section, i n c l u d i n g  j u d i c i a l  review. Thus, the ongoing 
and mo r e f o r m a l  p r o c e e d i n g s  w o u l d  not n e c e s s a r i l y  be a bar to 
legal c h a l l e n g e  of the e m e r g e n c y  order itself, thou gh obviousl y 
a co u rt  m a y  d e c i d e  to ho ld  in a b e y a n c e  a n y  d e c i s i o n  on such an 
e m e r g e n c y  o r d e r  p e n d i n q  the outc o me  of  s u c h  f o r m a l  proceeding. 
As set forth in t h i s  sect io n, the p r o c e d u r e  for e m e r g e n c y  
o rd e rs  would seem r e a s o n a b l y  w e l l  d e l i n e a t e d  bo th  in terms of 
scope and t e m p o r a l  a p p l i c a b i l i t y  while y e t  a c h i e v i n g  a balance 
b e t w e e n  the n e ed s  of the a g e n c y  r e p r e s e n t i n g  the p u b l i c  at 
large and the r i g h t s  of the i n d i v i d u a l s  a f f e c t e d  by such  
actions;

(7) S e c t i o n  .630 - Th e hearing o f f i c e r / a g e n c y  d i c h o t­
omy p r e s e n t l y  e m b o d i e d  in AS  4 4 . 6 2 . 45 0 ha s b e e n  m o d i f i e d  to 
re fl e c t the c o n c e r n s  d i s c u s s e d  in (4) a b o v e  r eg ar d in g  "p re­
siding o f f i c e r s " .  The p r e s e n t  s e c ti on  m a k e s  c l e a r  that matters  
m a y  be heard by the a g e n c y  alone wi th o ut  the b e n e f i t  of a 
he ar i ng  of f ic e r;  in such h e a r i n g  one of the a g e n c y  m e m b e r s  may 
himself (or herself) be d e s i g n a t e d  as the p r e s i d i n g  officer. 
Further, the w o rd  "deci si on " has been e l i m i n a t e d  in favor of 
"order" to fo cu s o n  the c o n c e p t u a l  b a s i s  of the a d j u di c at or y  
section, n a m e l v  that a g e n c i e s  mu st  act by o r d e r s  and, under the
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i n i t i a l  s e c t i o n  .330, m a y  not issue  o r d e r s  e x c e p t  as p r e s c r i b e d  
in th is c h a p t er .  The o r d e r  is the r e p o s i t o r y  for a l l  find in gs 
of  fact, c o n c l u s i o n s  of l a w  and is the o b j e c t  of a n y  fu rt he r 
a d j u d i c a t o r y  a c t i o n s  i n c l u d i n g  r e c o n s i d e r a t i o n ,  and j ud i c i a l  
review;

(8) S e c t i o n  .640 - T h i s  s e c t i o n  has be e n  s u b s t i t u t e d  
for  the e x i s t i n g  AS  4 4 . 6 2 . 5 1 0  w h i c h  I b e l i e v e  is m a n i f e s t l y  
i n s u f f i c i e n t  for the r e a s o n s  set fo rt h in the c o m m e n t s  to and 
the text of the p r o p o s e d  section ;

(9) S e c t i o n  .660 - T h i s  s e c t i o n  is l i m i t e d  by i mp li­
c a t i o n  to the a c c u s a t i o n  format. As such, it s h o u l d  be c o m­
p a r e d  to the r e v i s e d  m o d e l  A P A  s e c t i o n  4-208 w h i c h  h as  broader  
i m p l i c a t i o n  and a p p l i e s  to the g e n e r a l  range of p a r t i e s  to the 
p r o c e e d i n g .  To so me  ex tent, the a p p r o p r i a t e n e s s  of the one or 
the other s e c t i o n  d e p e n d s  upon the p o l i c y  d e t e r m i n e d  upon in
(5) above;

(10) S e c t i o n  .670 - To the e x t e n t  that thi s se ction 
r e f l e c t s  the e a r l y  d a y s  of A l a s k a  h i s t o r y  b e f o r e  the adv ent of 
the modern, not to say m a r v e l o u s ,  long l in es  t e l e c o m m u n i c a t i o n  
s y s t e m  in this  state, it m i g h t  be a p p r o p r i a t e  to a u g m e n t  the 
s t a t u t o r y  s e c t i o n  to m a k e  a l l o w a n c e  a ls o for v o t e s  by tele ph on e 
or t e l e c o n f e r e n c i n g ;

(11) S e c t i o n  .700 - I w o u l d  note that the d r a f t  does 
no t d ef i ne  s t a n d i n g  in the se ns e of w h o  ma y seek r e v i e w  of 
a d m i n i s t r a t i v e  r u l i n g s  m a d e  p u r s u a n t  to the a d j u d i c a t o r y  p r o­
vi s i o n s  of t h i s  ch ap t er . The r e v i s e d  m o d e l  A P A  s e c t i o n  is 
5-106; wh il e not  n e c e s s a r i l y  a r g u i n g  in favor of s u c h  a s e c­
tion, the m a t t e r  should, I be li eve, be noticed;

(12) S e c t i o n  .780 - W h e n  all s e c t i o n s  of the draft  
h a v e  been m e l de d,  r e v i e w  shoul d be u n d e r t a k e n  for c o n s i s t e n c y  
of l angua ge  and d e n o m i n a t o r s  and also to insure that the d e f i­
ni t i o n  s e c ti o n is i n c l u s i v e  of all tn os e m a t t e r s  w a r r a n t i n g  
d e f i n i t i o n s .  T h i s  w o u l d  s ee m  p a r t i c u l a r l y  d e s i r a b l e  in the 
c a s e  of those w o r d s  or p h r a s e s  d e r i v e d  from the m o d e l  A PA which 
m a y  not p r e s e n t l y  have su ch  d e l i n e a t i o n  in the e x i s t i n g  d e f i n i­
tio n  se c ti on  of the A la s ka  S t at utes;

(13) I ha v e  r e o r d er e d c e r t a i n  of the s e c t i o n s  in an 
a t t e m p t  to i m p r o v e  the c o g n i t i v e  flow of the c h a p t e r  and to 
a v o i d  m i s i n t e r p r e t a t i o n  or misirnpression w h i c h  m i g h t  arise 
m e r e l y  b e ca u se  of the j u x t a p o s i t i o n  ot v a r i o u s  s ec tions.
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O b v i o u s l y ,  the s e c t i o n s  can and s h o ul d  be r e o r d e r e d  w h e r e  other 
c o m m i t t e e  m e m b e r s  fee] that such is d e s i r a b l e ;

(14) T h e  c o m m e n t s  f o l l o w i n g  ea ch  d r a f t  s e c t i o n  r e p r e­
se n t  m y  e f fo rt  to d i s t i l l  a nd  p r e se n t the c o m m i t t e e ' s  c o l l e c t i v e  
w i s d o m  on e a c h  se c ti o n .  In s e tt in g  f o r t h  t h os e  co mments, I 
h a v e  re fe r re d  to m y  o w n  n o t e s  of m e e t i n g s ,  to p r io r  c o m m i t t e e  
d r a f t s ,  and to the d r a f t e r s  n o te s  a c c o m p a n y i n g  the m od e l Act.
In c e r t a i n  c ases , no c o m m e n t s  are o ffere d.  Further, in c e r t a i n  
c a s e s  there m a y  be e r r o r s  in the s u b s t a n c e  or the e x p r e s s i o n  of 
s u c h  c o m m e nt s . I w o u l d  a c c o r d i n g l y  r e c o m m e n d  that each  m e m b e r  
of the c o m m i t t e e  ta ke  a few m o m e n t s  to r e v i e w  th‘:at m a t e r i a l  for 
a n y  e r r o r s  I m a y  h a v e  i n a d v e r t e n t l y  i n j e c t e d  into it, since, of 
c o u r s e ,  this is the c o m m i t t e e ' s  do cu me nt;

(15) In a s i m i l a r  vein, I have a t t e m p t e d  to re fl ect to 
the b e s t  of m y  k n o w l e d g e  the sour c e of e a c h  d ra ft  section. 
N e c e s s a r i l y ,  that K n o w l e d g e  m a y  also be i m p e r f e c t  and I w o u l d  
r e c o m m e n d  r e v i e w  and s u p p l e m e n t a t i o n  or a l t e r a t i o n  of that 
m a t e r i a l  as w a r r a n t e d .

I r e c o g n i z e  the t a r d i n e s s  of the s u b m i s s i o n  un der your 
i n f l e x i b l e  s c h e du l e,  and a p o l o g i z e  for the same, but w o u l d  s u b­
mit by  way of e x t e n u a t i o n  and m i t i g a t i o n  that it is s u b s t a n t i a l  
in a m o u n t  and r e f l e c t s  c o n s i d e r a b l e  e f f o r t  o r  the pa r t of the 
e n t i r e  co m mi tt e e.  If the l e g i s l a t u r e ' s  c o n s i d e r a t i o n  of it 
e q u a l s  in d e p t h  our own, I a m  sure it w i l l  p r o v e  to be a truly 
m o d e l  a d m i n i s t r a t i v e  p r o c e d u r e  act. If I c a n  be of further 
s e r v i c e  in t h i s  m a t te r,  p l e a s e  call up o n ine.

V er y  tru ly  yours,

E L Y ,  G U E S S  & R U D D  
c l

Donn T. W o n n e l l

D T W :m  r

E n c l o s u  re
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S E C T I O N - B Y - S E C T I O N  C O M M E N T A R YI
E x i s t i n g  S e c t i o n  010. T he  C o m m i t te e  pro p os e d to 

d e l e t e  this p r o v i s i o n  as s u p e r f l u o u s .  However, this proposed
d e l e t i o n  s h o ul d be r e v ie w ed  c a r e f u l l y  w i t h  the Re isor of 
S t a t u t e s  in light of the R e v i s o r ' s  n o t e  published, in the Mic hie 
c o d i f i c a t i o n .

A n e w  S e c t i o n  010 is proposed, w h i c h  woul d
r ep r es en t  an a d a p t a t i o n  of e x i s t i n g  s e c t i o n  280. The C om m i t t e e  
f e l t  that it w o u l d  be m o s t  a p p r o p r i a t e  for this p r o v i s i o n  to 
appe ar at the b e g i n n i n g  of the Act.

E x i s t i n g  S e c t i o n  020. T h e  C o m m i t t e e  p r o p os e d d e l e t i o n  
of e xisting s e c t i o n  020, for the r e a s o n  that it ap pe ar s  to be 
s up e rfluous .

A n e w  S e c t i o n  020 is pro posed, the pur p os e  of 
w h i c h  is to state the r e q u i r e m e n t  th at  any rule, regulation, 
o r d e r  or s t a n d a r d  m e e t i n g  the d e f i n i t i o n  of the term
“r e g u l a t i o n” be p r o m u l g a t e d  u n de r the r ul e ma k in g  p r o v i s i o n s  of 
the A P A  if it is to ha ve l e g a l  effect. The c o m m i t t e e ' s
p r o p o s e d  S e c t i o n  020 w o u l d  a l s o  c o n t a i n  a d e f i n i t i o n  of the 
term  " r e gu l at i on " for p u r p o s e s  of the APA. This is an 
a d a p t a t i o n  of e x i s t i n g  s e c t i o n  6 4 0 ( a ) ( 2 ) ,  where the im p ortan t 
s u b s t a n t i v e  s t a n d a r d s  as to w h a t  is a " r e gu l at io n " s u b j e ct  to 
the ru le m ak i ng  r e q u i r e m e n t s  lie h i d d e n  in a definition.

E x i s t i n g  S e c t i o n  030, w h i c h  d e a l s  with resolu t i on  of 
c o n f l i c t s  b e t w e e n  r e g u l a t i o n s  and s t a t u t e s  they are intended to 
i mp le ment or interpr et , is p r o p o s e d  to be deleted. This 
p r o v i s i o n  m e r e l y  r e s t a t e s  a g e n e r a l  rule of c o n s t i t u t i o n a l  law 
and s t a t u t o r y  c o n s t r u c t i o n .  T h e  p r o v i s i o n  of existing 060(b) 
to the e f f ec t that the D e p a r t m e n t  of La w  mu st  ap pr ove p r o p o se d 
r e gu l a t i o n s  for c o n s i s t e n c y  w i t h  s t a t ut e s,  retained in the 
C o m m i t t e e ' s  p r o p o s e d  d r a f t  as S e c t i o n  030(b)(1) and (2), c overs 
this p oi nt  ad eq u at el y .

E x i s t i n g  S e c t i o n  040. T h e  C o m m i t t e e  felt that this 
p rovision, w h i c h  d e a l s  w i t h  the q u e s t i o n  of when reg ul a t io n s 
m u s t  be filed with the Lt. G o v e r n o r ,  as d i s t i n g u i s h e d  from when 
r e g u l a t i o n s  m u st  be p r o m u l g a t e d  u n d e r  the rulemaking p r o c e d u r e  
of the APA, has b e e n  r e n u m b e r e d  in the C o m m i t t e e ' s  pr op o se d 
r evisio n of the A ct  as S e c t i o n  095. As such, it wo ul d  fol lo w 
tne p r o v i s i o n s  d e a l i n g  w i t h  the r u l e m a k i n g  procedu re, since 
s u bm i s s i o n  of r e g u l a t i o n s  to the Lt. G o v e r n o r  occurs after the 
a d o p t i o n  of the rule. T he th r ee  l i s t e d  ex ce pt io n s to the 
s u b m i s s i o n  req u ir e me n t,  set out in e x i s t i n g  section 040(a), are 
p ro p o s e d  to be de leted. T he  C o m m i t t e e  felt that some of these 
ex c ep t ed  c a s e s  do  not m e e t  the d e f i n i t i o n  of the term 
" re g ul a t i o n "  in the fi r st  pla ce , and that the rest of the 
ex cepted m a t t e r  s h o u l d  not be e x e m p t  f r o m  s u b m i s s i o n  to the Lt.
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Gov er no r for filing. T h e  q u e s t ^ n  of w h e t h e r  any of that filed 
m ateria l s h o u l d  be e x c e p t e d  fr*bm the r e q u i r e m e n t  of publ i ca t io n 
is a d i f f e r e n t  issue take n up e l s e w h e r e  in the draft. 
S u b s e c t i o n  0 4 0 ( b ) , r e q u i r i n g  c i t a t i o n  of s p e c i f i c  statutory  
a ut h or it y for each r e gu l at i on ,  is re t ai n ed  in the Commi t te e 's  
p r o po sa l  as n e w  s e c t i o n  045 w i t h  mi n or  m o d i f i c a t i o n s  having no 
intended s u b s t a n t i v e  ef fe ct .

E x i s t i n g  S e c t i o n  050 has been r e t a i n e d  and renum bered 
pr op o se d  S e c t i o n  040. T h e  C o m m i t t e e  has l e f t  o p e n  the q u e s ti o n 
of whethe r the r e s p o n s i b i l i t y  for p r e p a r i n g  and r evisin g the 
d raftin g m a n u a l  s h o u l d  r e m a i n  w i t h  the D e p a r t m e n t  of Law or 
should be t r a n s f e r r e d  to a n o th e r agency. Furt he r , exi sting 
Se ct io n 050 h a s  b e e n  m o d i f i e d  to p r o v i d e  t h a t  the dr afting 
ma nu al  p r e s c r i b e s  the s t y l e  and fo rm for all r egulat io ns  
"pr om u lg a te d " u n de r the APA, rath er  than t ho s e " s ub m it te d" .

E x i s t i n g  S e c t i o n  060 is ret ained and r e n u m b e r e d  in the 
C om m it t e e ' s  d r a f t  as p r o p o s e d  S e c t i o n  030 w i t h  m i n o r  ed it orial 
ch an g es  not i n t e n d e d  to h a v e  s u b s t a n t i v e  effect. S u b s e c t i o n  (c) 
of e x is ti ng S e c t i o n  060, d e a li ng  w i t h  the Lt. G o v e r n o r ' s  
ac ce p t a n c e  of r e g u l a t i o n s  and orders, has be e n eliminated.
That s u b j e c t  is d e a l t  w i t h  in a more c o m p r e h e n s i v e  m a nn er  in 
Section 110 o f  the C o m m i t t e e ' s  draft.

E x i s t i n g  S e c t i o n  070, p r o h i b i t i n g  the c h a r g i n g  of fees 
for c e r t i f i c a t i o n ,  s u b m i s s i o n  or filing of r e gu l at io ns , is 
rec om me nded for d e l e t i o n .  O ne  state a g e n c y  c h a r g i n g  another
for s u b m i s s i o n  or f i l i n g  of re g ul a t i o n s  is u n l i k e l y  and is an 
internal e x e c u t i v e  b r a n c h  m a t t e r  for w h i c h  no sta t ut e is 
required. As for i n d i v i d u a l s  seeking to o b t a i n  ce rt i fi e d
copies of r e g u l a t i o n s  or rela t ed  m a te ri a l s ,  the C o m m i t t e e  felt 
that the g e n e r a l  rules under  the pu bl ic r e c o r d s  s t a t u t e  were 
adequate, and in the i n t e r e s t  of b r ev i ty  r e c o m m e n d e d  de le t in g  
this s pe ci f i c  p r o v i s i o n .

E i x s t i n g  S e c t i o n  080. This s e c t i o n  has bee n deleted 
in favor of a m o r e  s u b s t a n t i a l  p r o v i s i o n  r e g a r d i n g  the Lt. 
G o v e r n o r ' s  d u t i e s  in a c c e p t i n g  a r e g u l a t i o n  or o rd e r of repeal 
for filing, set fo rt h in the C o m m i t t e e ' s  p r o p o s e d  S e c t i o n  110. 
Whereas e x i s t i n g  law  r e q u i r e s  only 'that the Lt. Gover no r
receive and e n d o r s e  r e g u l a t i o n s  and o r d e r s  of repeal, m a i n ta in
a p e r m an en t  file c o n t a i n i n g  c e r t i f i e d  c o p i e s  of them for 
inspection, and m a k e  s u r e  that the A t t o r n e y  G e n e r a l ' s  writ t e n
s ta t em en t of  a p p r o v a l  a c c o m p a n i e s  the re gu la t io n,  the
C o m m it t ee 's  p r o p o s a l  w o u l d  p r o h i b i t  the Lt. G o v e r n o r  from 
accepting a r e g u l a t i o n  or o r de r of repea l for fil ing u nless he
has a f f i r m a t i v e l y  d e t e r m i n e d  that it is a c c o m p a n i e d  by all of 
the req ui r ed  s u p p o r t i n g  d oc u me n ts . T h i s  i m p o s e s  a pol icing 
r e s p o n s i b i l i t y  upon the Lt. Governor, and p r o v i d e s  a focus for 
public o b j e c t i o n s  w h i c h  m a y  arise as to the a g e n c y ' s  c om p li a n c e  
with the r u l e m a k i n g  p r o c e d u r e .
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S e c t i o n  090 wa s  d e l e t f g ^ i n  1969.

E x i s t i n g  Se ct io n  100 is r e n u m b e r e d  as S e c t i o n  120 of
the C o m m i t t e e ' s  draft. No s u b s t a n t i v e  cha n ge s have been made.

E x i s t i n g  Sect i on  110, r e g a r d i n g  p ub l ic a t i o n ,  has been 
r en u m b e r e d  S e c t i o n  140 in the C o m m i t t e e ' s  p r o p o s e d  revision.
T he only c h a n g e  is a d d i t i o n  of referen ce  to the A l a s k a  
A d m i n i s t r a t i v e  C o d e ' s  S u p p l e m e n t .

E x i s t i n g  S e c t i o n  120 p r o v i d e s  for v o l u n t a r y  
p u b l i c a t i o n  of a r e g u l a t i o n  w h i c h  wo u ld  be e x e m p t  (under
p r o p o s e d  S e c t i o n  020) fr o m  p r o m u l g a t i o n  and p u b l i c a t i o n  under 
the APA. T h i s  p r o v i s i o n  has b e e n  m o d i f i e d  and is in cl u de d in 
the C o m m i t t e e ' s  r e v i s i o n  as p r o s p o s e d  S e c t i o n  100.

E x i s t i n g  S e c t i o n  1 25  r e q u i r in g a p p o i n t m e n t  of a
p a r t i c u l a r  a t t o r n e y  w i t h i n  the Dei. ar tment of L aw as the 
" R eg u la ti ons A t t o r n e y "  a nd  d e t a i l i n g  the D e p a r t m e n t ' s  
r e s p o n s i b i l i t i e s  to a d v is e  s t a t e  a g e n c ie s  on r e g u l a t i o n s  
mat ters, is p r o p o s e d  by the C o m m i t t e e  to be deleted.  This
st a tu t e was p a s s e d  by the l e g i s l a t u r e  in 1969 in an e ffor t to 
f orce the D e p a r t m e n t  of L aw to take s e r i o u s l y  its o b l i g a t i o n s  
to state a g e n c i e s  under the APA. The  C o m m i t t e e  fe lt  that the 
st at ut e has s e r v e d  its p u r p o s e  and that since it add s no
sp e ci f ic  o b l i g a t i o n s  to the D e p a r t m e n t  that the D e p a r t m e n t  doe s 
not have u n d e r  o t h e r  exis ti ng  laws, it shoul d be deleted.

E x i s t i n g  sectio n 130. Th i s p r o v i s i o n  reg ar d in g
c o d i f i c a t i o n  and p u b l i c a t i o n  of r e g u l a t i o n s  has b e e n  renum b er e d 
S e c ti on  130 in the C o m m i t t e e ' s  p r o p o s e d  draft. M o d i f i c a t i o n s  
hav e been m a d e  to pr ov ide for an A l a s k a  A d m i n i s t r a t i v e  Code
S u p p l e m e n t  i s s u e d  qu ar te r ly . In a d di ti on, u nd er  S e c t i o n  065 of 
the C o m m i t t e e ' s  p r o p o s e d  r e v i s i o n ,  an A l a s k a  A d m i n i s t r a t i v e  
J o u rn al  w o u l d  al s o be p u b l i s h e d .  A bill to e s t a b l i s h  the 
A l as k a A d m i n i s t r a t i v e  J o u r n a l  was p r o p o s e d  (passed?) in the 
l e gi s la t iv e  s e s s i o n  w hi c h just ended. (CSSB 6).

E x i s t i n g  S e c ti o n 140 is pr op o se d  to be d e l e t e d  as 
super fluous.

O r i g i n a l  S e c t i o n  150 w a s  r e p e a l e d  in 1974.

E x i s t i n g  S e c t i o n  160, d e a l i n g  wi th  the q u a r t e r l y  
A l a s k a  A d m i n i s t r a t i v e  R e g i s t er ,  is p r o p o s e d  to be dele te d. The 
q u a r t e r l y  R e g i s t e r ,  (which is n o w  simp l y now a s u p p l e m e n t  to 
the c od ified A d m i n i s t r a t i v e  Code) w o u l d  be renamed  the A la s ka 
A d m i n i s t r a t i v e  Co de  S u p p l e m e n t ,  and the A l a s k a  A d m i n i s t r a t i v e  
J o u r n a l  w o u l d  also be p u bl i s h e d .



E x i s t i n g  S e c t i o n  180 is r e n u m b e r e d  S e c t i o n  160 in the 
p r o p o s e d  revis ion. R a t h e r  than b e c o m i n g  e f f e c t i v e  up on  the 
30th day after  its fili n g wi t h  the Lt. G o ve r no r,  as is the case 
u nd er  the e x i s t i n g  sta tute, a r e g u l a t i o n  w o u l d  only become 
e f f e c t i v e  on the 30th day after its p u b l i c a t i o n  in the 
Jo urnal. The C o m m i t t e e  was c o n c e r n e d  that, w i t h o u t  such a 
p r ov i s i o n ,  it is p o s s i b l e  for a r e g u l a t i o n  to b e c o m e  law before 
it is m a d e  a v a i l a b l e  to the public. M a t t e r  w h i c h  is not within 
the " r e g ul at i on " , b ut  is s u b m i tt e d v o l u n t a r i l y  by the agen cy 
for p u b l i c a t i o n  in the Code w ou l d n o t  be s u b j e c t  to that 
e f f e c t i v e  d a t e  rule.

E x i s t i n g  S e c t i o n  190, d e a l i n g  w i t h  p u b l i c  n o ti c e of
the p r o p o s e d  a d o p t i o n  of a re gu la ti o n,  is r e n u m b e r e d  S e c t i o n
050 in the C o m m i t t e e ' s  revision. Th i s r e n u m b e r i n g ,  as most of 
the others, is i n t e n d e d  to r eo r ga n i z e  the s t a t u t e  so that its 
p r o v i s i o n s  p r o c e e d  in a c h r o n o l o g i c a l  s e q u e n c e  w h i c h  ma tc h es 
the p r o c e s s  of d r a f t i n g ,  p r o m u l g a t i n g ,  fili ng and p u b l i s h i n g  a 
re gu l at io n . T he  C o m m i t t e e ' s  p r o p o s e d  r e v i s i o n  of existing
s e c t i o n  190 w o u l d  d e l e t e  S u b s e c t i o n  (a)(4), since the 
r e q u i r e m e n t  of that p r o v i s i o n  is left e n t i r e l y  to "the judgmen t 
of the age n cy "  an yway. Inst e ad  of that p r o v i s i o n ,  the
C o m m i t t e e ' s  p r o p o s e d  S e c t i o n  050(c) m a k e s  it c l e a r  that the 
a g en c y has the a u t h o r i t y  tc use a d d i t i o n a l  m e a s u r e s  to give 
notice, if it c h o o s e s  to do so. U nd e r the C o m m i t t e e ' s  

r p ro p os al , the p u b l i s h e d  n ot ic e  w o u l d  a p pe ar  not o nl y  in a
n e w s p a p e r  of g e n e r a l  s t a t e w i d e  c i r c u l a t i o n ,  but w o ul d  also 
appe ar in the next p e r i o d i c  issue of the Jo u r na l .

E x i s t i n g  S e c t i o n  195, d e a l i n g  w i t h  the fisca l note
req uir em en t, is c o n t a i n e d  in the C o m m i t t e e ' s  p r o p o s e d  Secti on  
070. A m a j o r i t y  of the C o m m i t t e e  m e m b e r s ,  over  a strong 
d i s s e n t  by the m i n o r i t y, favor ed  a s u b s t a n t i a l  a m e n d m e n t  to the 
r u l e m a k i n g  p r o v i s i o n s  of the A P A  to r e c u i r e  bo th  fi scal notes 
and a " r e g u l a t o r y  a n a l y s i s "  in c o n j u n c t i o n  w i t h  the 
p r o m u l g a t i o n  of a new r e g u l a t i o n  w h e n e v e r  c e r t a i n  t ri gg er ing 
r e q u i r e m e n t s  w e r e  met. P r o p o s e d  S e c t i o n  070 is
s e l f - e x p l a n a t o r y  in this respect. The d i s s e n t i n g  m i n o r i t y  on 
the C o m m i t t e e  o p p o s e d  bo t h the fisc al n o t e s  and the re gu l at o ry  
a n a l y s i s  ba se d up on  two c o nc er n s:  (1) th at  those r e q u i r e m e n t s
w o u l d  m a k e  r u l e m a k i n g ,  w h i c h  is g e n e r a l l y  r e q u i r e d  of agenci es  
by the l e g i s l a t u r e  r a th e r left to the* d i s c r e t i o n  of the agency, 
m or e  e x p e n s i v e  and time c o n s u m i n g ,  and (2) that the 
r e q u i r e m e n t s  w o u l d  invit e o b s t r u c t i v e  l i t i g a t i o n .  T he  m i n o r i t y  
was c o n c e r n e d  that, as w i t h  the e n v i r o n m e n t a l  i m p ac t  s t a t e m en t 
r e q u i r e m e n t  of the N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  Act, it is 
i n h e r e n t l y  i m p o s s i b l e  to e st a b l i s h  to a c e r t a i n t y  that an 
a g e n c y  has c o m p l i e d  w i t h  the r e g u l a t o r y  a n a l y s i s  r e q u i r e m e n t  by 
s i m p l y  e x a m i n i n g  the d oc u me n t s ;  for that reason, the c o m p l i a n c e  
issue is a l w a y s  o p e n  to l i t i g a t i o n  by an o p p o n e n t  of the 

re gulati on s.
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E x i s t i n g  S e c t i o n  ?0CT'v^s retained and renum bered as
p r o p o s e d  S e c t i o n  060. S u b s e c t i o n  (b) has been m o d i fi e d in an 
ef fort to c l a r i f y  the d e g r e e  and manner in w hi ch  a pr op o se d 
regulati on  c a n  be c h a n g e d  aft er  p u b li c notice w i t h o ut  re quiring  
a new notice. It s h o u l d  be noted that, in a dd it ion to the
notice require d under e x i s t i n g  se ct i on  190, the con te n ts  of 
w hi c h are d e a l t  w i t h  in this Se ct i on ,  a "concise summary of the 
re gu la t or y  an al y si s " m u s t  a l s o  be pub li s he d  to p u r s ua n t to 
p r o p o s e d  S e c t i o n  070(c). D e p e n d i n g  upon the timing of the
p u b l i c a t i o n  of that summar y,  it m a y  not be po ss i bl e  to in cl ude 
th at  su mmary w i t h  the g e n e r a l  notice of the p r o p o s e d
rulemaking.

E x i s t i n g  S e c t i o n  210 is r enumber ed  Se ct io n 080 in the 
Co mm i t t e e ' s  p r o p o s e d  rev is ion.

E x i s t i n g  S e c t i o n  220 is r en um bered p r op o s e d  S e c t i o n
190. The i n i t i a l  l i m i t i n g  c l a u s e  of that pro vision, w h i c h  
c o u l d  give rise to u n n e c e s s a r y  d i s p u t e s  as to the • ight to 
p e t i t i o n  for a d o p t i o n  o f  a regulati on , is p r o po se d  to be 
deleted.

E x i s t i n g  S e c t i o n  230, d e a l i n g  with the pr o ce d ur e  to be 
fol lo w ed  by an a g e n c y  -upon rec e ip t of a pet i ti on  for a 
rulemaking, is revised and r e n u m b e r e d  p roposed  Se ct ion 200. 
The only s u b s t a n t i v e  c h a n g e  is to require that if the a g e n c y  
de ni e s  the p e titio n,  it m u s t  p r o v i d e  the pe t it i on er  wit h a 
w r i t t e n  s t a t e m e n t  of r e a s o n s  for denial.

E x i s t i n g  S e c t i o n  240 is renum be red p r o p os ed  S e c t i o n
210, and is a m e n d e d  to i n c l u d e  s p e c i f i c  d e f i n i t i o n s  of the ter m  
"legislati ve " and " i n t e r p r e t a t i v e "  as those terms are used in

the section.

E x i s t i n g  S e c t i o n  250 is renum bered p r op os ed  S e c t i o n
170. The final s e n t e n c e  of the exis ting statute has b e e n  
re writt en  to c l a r i f y  the p o s s i b l e  am b i gu i ty  be tw ee n  the 
st at ute's r e q u i r e m e n t  that an a g e n cy  must give notice w i t h i n  
five days of  the a d o p t i o n  of an em e rg en c y regul at i on  if the
agency w ishe s the r e g u l a t i o n  to c o n t i n u e  in effect past the 
tenth day.

E x i s t i n g  S e c t i o n  260 is r en umbered p ropo se d s e c t i o n
180. The p e r i o d  w i t h i n  w h i c h  an e me r ge nc y regulat io n m a y
remain in e f f e c t  p e n d i n g  p r o m u l g a t i o n  of p e r m a n e n t  r e gu l a t i o n s  
would be r e d u ce d from 120 day s to 90 days.

E x i s t i n g  S e c t i o n  270 is c o m b i n e d  wi th  existing S e c t i o n  
250, and a p p e a r s  as the Z .nal se ntence of pro p os e d S e c t i o n
170. E x is ti ng  S e c t i o n  280 is m o d i f i e d  and appears as S e c t i o n  

010 of the re vision.
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E x i s t i n g  S e c t io n 2 9 G ^ s  dele te d. Subsectiori (a) of
e n l ^ vt h a t  p r o v i s i o n  is i n c o n s i s e e u l ^ w i  th the Commi t t e e ' s position 

t h a t  any m a t t e r  falling w i t h i n  the d e f i n i t i o n  of "regulation" 
m u s t  be p r o m u l g a t e d  and filed w i t h  the Lt. Governor. The 
C o m m i t t e e  felt that S u b s e c t i o n  (b) (1) c r e a t e s  a serious 
a m b i g u i t y  as to wh et he r  a ge n cy  rules e s t a b l i s h i n g  pr oc ed u re  in 
a d m i n i s t r a t i v e  tribunals, w h i c h  are c l e a r l y  w i t h in g the 
d e f i n i t i o n  of " r e g u l a t i o n ,” are s u b j e c t  to the rule-making 
r e q u i r e m e n t s  of the APA.

In a d d i t i o n  to the fo r eg o in g  rev i si o n and 
r e o r g a n i z a t i o n  of the e x i s t i n g  s e c t i o n s  of the rulemaking 
p r o v i s i o n s  of the APA, the C o m m i t t e e  p r o p o s e d  the addi ti on  of 
s e v e r a l  new s e ct io ns. P r o p o s e d  S e c t i o n  090 w o u l d  require that 
a n  a g e n c y  a d o p t i n g  a r e g u l a t i o n  issue an "explanatory  
s t a t e m e n t " .  Th i s  new r e q u i r e m e n t  is an a d a p t a t i o n  of Section 
3 - 1 1 0  of the revis ed  m o d e l  A d m i n i s t r a t i v e  P r o c e d u r e  Act. The 
C o m m i t t e e  d r a f t  also i n c l ud e s a new p r o v i s i o n  d e a l i n g  with the 
t i m e  and m a n n e r  of a d o p t i o n  of r e g u l a t i o n s  fo ll ow i ng  the public 
c o m m e n t  p e r i od .  Th i s  p r o v i s i o n ,  p r o p o s e d  S e c t i o n  085, is an 
a d a p t a t i o n  of S e c t i o n  3-106 of the re vised m o d e l  A d m i n i s tr at i ve  
P r o c e d u r e  Act. A m on g other things, it w ou l d p r o v i d e  that the 
r u l e m a k i n g  p r o c e d u r e  is t e r m i n a t e d  if the a g e n c y  has not 
a d o p t e d  a r e g u l a t i o n  w i t h i n  180 days f al l o w i n g  the date of 
p u b l i c  n o ti c e or hearing. An a g e n c y  w i s h i n g  to pr o mu l g a t e  a 
r e g u l a t i o n  after that time had run w ou ld  be required to 
r e c o m m e n c e  the r u le m ak i ng  pr oc e d u r e .

In ge ne ra l , the e f f e ct  of this p r o p o s e d  revision of 
th e r u l e m a k i n g  p r o v i s i o n s  of the APA is _to_ eliminate 
superfTOtncrs— ;?r aiftTrrgfuoTTs 'provisions and to r eorganiz e the 
s e c t i o n s  so that they_ c o r r e s p o n d  to ”the chronological__sequence 
' f o l l o w e d  in... p r o m u l g a t i n g  a r e gulati on . The C o m m i t t e e  hopes 
T h a t  this r e o r g a n i z a t i o n  will m a k e  it easi er for a stranger to 
t h e  A c t  to read it from one end to the othe.r and un d er s t a n d  how 
the p r o c e s s  is s u p p o s e d  to work.

- 6 -
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4 4 . 6 2 . 0 1 0 . ‘ P u r p o s e  of §§ _ _ _ _ _
is the purpose^ of *§§_________________of
m i n i m u m  p r o c e d u r a l  r e q u i r e m e n t s  for the 
r e p e a l  of a d m i n i s t r a t i v e  r e g u la ti o ns .  Nothing 
o f  t hi s c h a p t e r  r e p e a l s  or d i m i n i s h e s  additional 

r e q u i r e m e n t s  i m p o s e d  by any s t a t u t e .

S e c .
h a p t e r .  It 
o e s t a b l i s h  

a m e n d m e n t  or

§§   :____________

 of this
this chapter 

adoption,
in



Sec. 4 4 . 6 2 . 0 2 0 .  R e g u l a t i o n s  re quired,
(a) S u b j e c t  to "the 'exemption set forth in s u bs e ct i on 

(b) , every rule, r e g u l a t i o n ,  o r d e r  or s t a n d a r d  of general 
a p p l i c a t i o n  a d o p t e d  by a s t a t e  a g e n c y  to imple ment, interpret 
or make s p e c i f i c  the l aw  e n f o r c e d  or a d m i n i s t e r e d  by it, or to 
g o v e r n  its p r o c e d u r e ,  is v a l i d  o n y  if it is p r o m u l g a t e d  by the 
a g e n c y  as a r e g u l a t i o n  u n d e r  the p r o c e d u r e s  set forth in 
s e c t i o n s  of t h i s  c h a p t e r .  T h e  t e r m  " r e g u l a t i o n "  includes 
manuals, p o l i c i e s ,  i n s t r u c t i o n s ,  g u i d e s  to en f or c em e nt , 
i n t e r p r e t a t i v e  b u l l e t i n s ,  i n t e r p r e t a t i o n s  and the like, which 
h a v e  the e f f e c t  o f  r u l e s,  o r d e r s ,  r e g u l a t i o n s  or s t a n d a r d s  of 

g e n e r a l  appiiccition.

(b) T h e  t e r m  " r e g u l a t i o n "  d o e s  not in cl ud e (1) a rule 
or p o li cy  r e l a t i n g  o n l y  to i n t e r n a l  m a n a g e m e n t  of; a state 
agency, or (2) a f o r m  p r e s c r i b e d  by  a state a g e n c y  or 
i n s t r u c t i o n s  r e l a t i n g  to the u se of  the form.

(c) T h e _________________________ m a y  by • re gula t io n

p r e s c r i b e  d e t a i l e d  r u l e s  to i m p l e m e n t  this s e c t i o n  by 
d e s c r i b i n g  w h a t  k i n d s  of " i n t e r n a l  p o l i c i e s "  are exempt.

COM ME NT : A d a p t a t i o n  of A. S. 4 4 . 6 2 . 6 4 0 ( a ) ( 2 ) ,  whic h is a

"s tuffed d e f i n i t i o n "  of the t e r m  " r e g u l a t i o n . "



C O M M E N T : A d a p t a t i o n  of A.S. 4 4 . 6 2 . 0 6 0 .

• r y
on-mak ing 

Law in the 
s r e g u l a t i o n s  and shall adhere to 

t he  " D r a f t i n g  M a n u a l  for A d m i n i s t r a t i v e  R e g u l a t i o n s "  publi shed 
pi r s u a n t  to § 40 of this ch a pt er .

(b) T h e  D e p a r t m e n t  of L a w  s h a l l  a d v i s e  the agencies
o n  l e g a l  m a t t e r s  relevant; to the p r o m u l g a t i o n  of regulations. 
In a dd it i o n ,  the d e p a r t m e n t  s h a l l  p r e p a r e  a w r i t t e n  statement
of  , a p p r o v a l  or d i s a p p r o v a l  a f t e r  e a c h  r e g u l a t i o n  has been

r e v i e w e d  in o r d e r  to d e t e r m i n e
(1) its l e g a l i t y ,  c o n s t i t u t i o n a l i t y  and 

c o n s i s t e n c y  w i t h  o t h e r  r e g u l a t i o n s ;
(2) the e x i s t e n c e  of  s t a t u t o r y  a u t h o ri ty  and the 

c o r r e c t n e s s  of  the r e q u i r e d  c i t a t i o n  o f  s t a t u t o r y  a ut h or it y 
f o l l o w i n g  e a c h  se ct i on ;

(3) its c l a r i t y ,  s i m p l i c i t y  of exp ression and 
a b s e n c e  of  p o s s i b i l i t y  of m i s a p p l i c a t i o n ;  and

(4) c o m p l i a n c e  w i t h  t h e  D r a f t i n g  Manual for 
A d m i n i s t r a t i v e  R e g u l a t i o n s .



s hall
M a n u a l
st yle

• «

_ . 1  rn nan Dra'fting Manual. The  _____________ __
Sec. * 4. 6 2.  • r e v i s e  w h e n  n e c e s s a r y  a "D ra fting

Pr,e p a r ^ m ? n f S t r a t i v e  R e g u l a t i o n s "  w h i c h  p r e s c r i b e s  the

and° f o r m s  for r e g u l a t i o n s  p r o m u l g a t e d  under t h i s  chapter.

9

C O M M E N T :  A d a p t a t i o n  o f  A . S .  4 4 . 6 2 . 0 5 0 .



Se c 4 4 . 6 2 . 0 4 5 . '  S t a t u t o r y  A u t h o r i t y .  No regulation
a d o p t e d  u n d e r  this chapter is v a l i d  u n l e s s  bo t h  g e n e r a l

% t a t u t o %  s e c t i o n s  b e i n g  i m p l e m e n t e d *  i n t e r p r e t e d  or ,ade clear 
b y  t h e  r e g u l a t i o n  are c i t e d  ̂ m e d i a t e l y  f o l l o wi ng  its text.

C O M M E N T :  A d a p t a t i o n  of A.S. 4 4 . 6 2 . 0 4 0 ( 8 ) .



Sec. 4 4 . 6 2 . 0 5 0 .  ' N o t i c e  of p r o p o s e d  ac ti o n.  (a) At

l ea st  30 d a y s  b e f o r e  the a d o p t i o n ,  a m e n d m e n t  or r e p e a l  of a 
regulation, n o t i c e  of the p r o p o s e d  a c t i o n  s h a l l  be

(1) p u b l i s h e d  in a n e w s p a p e r  of g e n e ra l
s ta t ew id e  c i r c u l a t i o n  and in the n e x t  p e r i o d i c  issue  of the 
A l a s k a  A d m i n i s t r a t i v e  J o u r n a l ;

(2) m a i l e d  to e v e r y  p e r s o n  w h o  h a s  filed a
r e q u e s t  for n o t i c e s  of p r o p o s e d  r e g u l a t i o n s  w i t h  the state
agency;

(3) if the a g e n c y  is w i t h i n  a d e p a r t m e n t ,  m a il ed  
or d e l i v e r e d  to the c o m m i s s i o n e r  of the d e p a r t m e n t ;  and

(4) f u r n i s h e d  to all  i n c u m b e n t  s t a t e  l e g i sl a to r s.
(b) If tho f o r m  or m a n n e r  of n o t i c e  is p r e s c r i b e d  by 

sta tute, in a d d i t i o n  to the r e q u i r e m e n t s  o f  fl in g and m a i li ng  
n ot i ce  under t h i s  c h a p t e r ,  the. n o t i c e  s h a l l  be publi sh e d,  
'posted, m a i l e d ,  f i l e d  or o t h e r w i s e  p u b l i c i z e d  as p r e s c r i b e d  by 
the statute.

(c) In a d d i t i o n  to the r e q u i r e m e n t s  s e t  fo rt h in
s u b s e c t i o n s  (a) a n d  (b) of t h es e  s e c t i o n s ,  an a g e n c y  m a y  use 
a d d i t i o n a l  m e a s u r e s  to g i v e  n o t i c e  o f  the p r o p o s e d  ac ti on.

(d) T h e  f a i l u r e  to m a i l  n o t i c e  to a p e r s o n  as
p r o v i d e d  in p a r a g r a p h s  (2) - (4) of s u b s e c t i o n  (a) of this
s e c t i o n  does n o t  i n v a l i d a t e  an a c t i o n  t a k e n  by an a g e n c y  under
this chapter.

C O W E N T ; A d a p t a t i o n  o f  A . S .  4 4 . 6 2 . 1 9 0 .



§44.62.070 - F i s c a l  n o t e s  a n d  r e g u l a t o r y  a n a l y s i s .  (a) If the 

a d o p t i o n ,  a m e n d m e n t ,  or r e p e a l  of a r e g u l a t i o n  w o u l d  r e q u ir e  

i n c r e a s e d  a p p r o p r i a t i o n s  b y  the S t a t e ,  then, p r i o r  to giv ing  

n o t i c e  of the p r o p o s e d  a c t i o n  u n d e r  § .050, the d e p a r t m e n t  or 

a g e n c y  a f f e c t e d  sha.ll p r e p a r e  a f i s c a l  no te  s e t t i n g  forth an 

e s t i m a t e  o f  t he a p p r o p r i a t i o n  i n c r e a s e  for the f i s c a l  year f o l­

lo w i n g  a d o p t i o n ,  a m e n d m e n t ,  or r e p e a l  of the r e g u l a t i o n  and for 

at l e a s t  two s u c c e e d i n g  f i s c a l  y e a r s .  In the e v e n t  the r e g u l a­

tion as a d o p t e d  v a r i e s  f r o m  the o r i g i n a l  p r o p o s e d  r e g u l a t i o n  in 

s u c h  a m a n n e r  as to  m a k e  the o r i g i n a l  f iscal not e in a pp l ic ab l e,  

an a m e n d e d  f i s c a l  n o t e  a d d r e s s e d  to the m o d i f i e d  p r o p o s e d  r e g u­

lat i o n  sh all b e  p r e p a r e d  p r i o r  to its a d o p t i o n .

M

(b) An a g e n c y  s h a l l  i s s u e  a r e g u l a t o r y  a n a l y s i s  with 

r e s p e c t  to the a d o p t i o n ,  a m e n d m e n t  or rep ea l of a r e g u l a t i o n  if, 

w i t h i n  15 d a y s  a f t e r  the p u b l i s h e d  n o t i c e  of a d o p t io n,  amendmen t 

or repeal, a w r i t t e n  r e q u e s t  for the a n a l y s i s  is filed in the 

o f f i c e  of the L i e u t e n a n t  G o v e r n o r  b y  the G o v e r n o r ,  the A d m i n i s­

tr a t i v e  R u l e s  R e v i e w  C o m m i t t e e  o r  5 0  A laska  c i t i z e n s  signing a 

s i n g l e  r e q u e s t .  A c e r t i f i e d  c o p y  of the filed r e q u e s t  must be 

f o r w a r d e d  i m m e d i a t e l y  by  the L i e u t e n a n t  G o v e r n o r  to the agency.

(1) E x c e p t  to the e x t e n t  the w r i t t e n  request 

e x p r e s s l y  w a i v e s  a n y  o n e  or  m o r e  of the fo l lo wi n g,  the r e g u l a­

tory a n a l y s i s  m u s t  c o n t a i n :

(A) A d e s c r i p t i o n  of the c l a s s e s  of persons 

w h o  w i l l  p r o b a b l y  b e  d i r e c t l y  afff :ted by the p r o p o s e d  adoption, 

a m e n d m e n t  or r e p e a l ,  i n c l u d i n g  t h o s e  c l a s s e s  that will bear the



o r  repea l;

(B) A d e s c r i p t i o n  of the p r o b a b l e  

q u a n t i t a t i v e  a n d  q u a l i t a t i v e  i m p a c t  of the p r o p o s e d  adoption, 

a m e n d m e n t  o r  r e p e a l ,  e c o n o m i c  or o t h e r w i s e ,  up o n the affe cted 

c l a s s e s  of  p e r s o n s ;

(C) The p r o b a b l e  c o s t  to a ny  o t h e r  agency 

f o r  th e i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  of the p r o p o s e d  adoption, 

a m e n d m e n t  o r  r e p e a l  a n d  any a n t i c i p a t e d  a f f e c t  on s t at e 

re ve n ue s ;

(D) An a n a l y s i s  c o m p a r i n g  the pr o ba b le  cost 

a n d  b e n e f i t s  of the p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or repeal to 

the p r o b a b l e  c o s t  an d b e n e f i t s  of in a ct io n ;

(E) An a n a l y s i s  that d e t e r m i n e s  whether  

there are le ss  c o s t l y  m e t h o d s  or less i n t r u s i v e  m e t h o d s  for

a c h i e v i n g  the  p u r p o s e  of the p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or

re peal; a nd

(F) A list of the a l t e r n a t i v e  met ho d s for

a c h i e v i n g  the p u r p o s e  of the p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or

r e pe a l that -ere s e r i o u s l y  c o n s i d e r e d  b y  the a g e n c y  and the 

r e a s o n s  w h y  they wer e r e j e c t e d  in f a v o r  of the p r o p o s e d  

adoption,  a m e n d m e n t  or repeal.

(c) A c o n c i s e  s u m m a r y  of the r e g u l a t o r y  an a l ys i s must be 

publis».° i in an a d m i n i s t r a t i v e  j o u r n a l  or a n e w s p a p e r  -of general 

c i r c u l a t i o n  in the s t a t e  at l e a s t  10 d a y s  b e f o r e  the earliest c-fl



(1) The e n d  of the p e r i c d  duri n g w h ic h p e r so n s may 

m a k e  w r i t t e n  s u b m i s s i o n s  on the p r o p o s e d  a d op t io n,  a m e n d m e n t  or 

r e p e a l ;  or

(2) The d a t e  of a n y  r e q u i r e d  oral p r o c e e d i n g  on

t h e  p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or re pe al .

*

(d) T h e  p u b l i c  s u m m a r y  of the r e g u l a t o r y  a n a l y s i s  must 

a l s o  i n d i c a t e  w h e r e  p e r s o n s  m a y  o b t a i n  c o p ie s of the full text 

of the r e g u l a t o r y  a n a l y s i s  a n d  when, wh er e and how persons may 

p r e s e n t  t h e i r  v i e w s  on the p r o p o s e d  a do p ti on , a m e n d m e n t  or 

r e p e a l .

(e) T h e  s u f f i c i e n c y  a n d  a c c u r a c y  of the c on te n t s  of the 

r e g u l a t o r y  a n a l y s i s  r e q u i r e d  b y  th is  s e c t i o n  is not subj ec t to 

j u d i c i a l  r e v i e w .



Sec. 4 4 . 6 2 . 0 8 0 .  P u b l i c  p r o c e e d i n g s .  (a) On  the 
d a t e  a nd  at t h e  t i m e  and p l a c e  d e s i g n a t e d  in t h e  n o t i c e  the 
a g e n c y  shall g i v e  e a c h  i n t e r e s t e d  p e r s o n  or h i s  a u t h o r i z e d  
r e p r e s e n t a t i v e ,  o r  b o t h ,  t h e  o p p o r t u n i t y  to p r e s e n t  sta te ments,  
a r g u m e n t s ,  o r  c o n t e n t i o n s  in w r i t i n g ,  w i t h  or w i t h o u t  o p p o r­
t u n i t y  to p r e s e n t  t h e m  o r a l l y .  T h e  s t a t e  a g e n c y  s h a l l  con si de r 
a l l  r e l e v a n t  m a t t e r  p r e s e n t e d  to it b e f o r e  a d o p t i n g ,  a m e n d in g 
o r  r e p e a l i n g  a r e g u l a t i o n .

(b' A t  a h e a r i n g  u n d e r  t h i s  s e c t i o n  the a g e n c y  or  
i t s  a u t h o r i z e d  r e p r e s e n t a t i v e  m a y  a d m i n i s t e r  o a t h s  or  a f f i r m a­
tions, -and m a y  c o n t i n u e  o r  p o s t p o n e  t h e  h e a r i n g  to th e time and 
p l a c e  w h i c h  it d e t e r m i n e s .



Sec. 4 4 . 62 .0 6 0.  " C o n t e n t s  of notice. (a) The no ti c e  
of p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or r e pe a l of a r e g u l a t i o n  shal l 
i n c l u d e

(1) a s t a t e m e n t  of  the time, p l a c e  and n at u re  of 
p r o c e e d i n g s  for ado pt i on ,  a m e n d m e n t  or r e pe a l of the regul a ti o n;

(2) r e f e r e n c e  to the a u t h o r i t y  u nd er  w h i c h  the 
r e g u l a t i o n  is p r o p o s e d  and a r e f e r e n c e  to the p a r t i c u l a r  co d e  
s e c t i o n  or o t h e r  p r o v i s o n s  o f  l a w  w h i c h  are b e i n g  i m pl em ented, 
i n t e r p r e t e d  or m a d e  s p e c i f ic ;

(3) an i n f o r m a t i v e  s u m m a r y  of the p r o p o s e d  
s u b j e c t  of a g e n c y  action;

(4) o t h e r  m a t t e r s  p r e s c r i b e d  by a s t a t u t e  

a p p l i c a b l e  to the s p e c i f i c  a g e n c y  or to the s p e c i f i c  r e g u l a t i o n  
or c l a s s  of r e g u l a t i o n s ;  and

(5) a s u m m a r y  of  the f i s c a l  i n f o r m a t i o n  re q ui r e d  
to b e  p r e p a r e d  u n d e r  A.S. 4 4 . 6 2 . 0 7 0 ( a ) ,  if a p p l i c a b l e .

(b) A  r e g u l a t i o n  w h i c h  is a d o pt e d,  a m e n d e d  or 
r e p e a l e d  m a y  v a r y  in c o n t e n t  f r o m  the i n f o r m a t i v e  s u m m a r y  
s p e c i f i e d  in (a) (3) of thi s s e c t i o n  if the s u b j e c t  m a tt er  of 
the r e g u l a t i o n  r e ma i ns  the s a m e  and the i n f o r m a t i v e  s u m m a r y 
c o n t a i n e d  in the o r i g i n a l  n o t i c e  was- c o m p r e h e n s i v e  of the 
r e g u l a t i o n  a s  f i n a l l y  a d o p t e d ,  so as r e a s o n a b l y  to a ssure that 
m e m b e r s  of t he  p u b l i c  a re n o t i f i e d  of  the p r o p o s e d  su b je c t of 
a g e n c y  a c t i o n  in order for t h e m  to d e t e r m i n e  w h e t h e r  their 
i n t e r e s t s  c o u l d  be a f f e c t e d  b y  a g e n c y  a c t i o n  on th at  subject.

C O M M E N T : A d a p t a t i o n  of A.S. 4 4 . 6 2 . 2 0 0 .

- w ' - r P T





• • #
Sec. .085. T i m e *’ and M a n n e r  of A d o p t i o n  of

R e g u l a t i o n s .  (a) An a g e n c y  m a y  n ot  a d o p t  a r e g u l a t i o n  until 
the  p e r i o d  for m a k i n g  w r i t t e n  s u b m i s s i o n s  and oral
p r e s e n t a t i o n s  t h e r e o n  h a s  e x p i r e d .

(b) W i t h i n  [180] d a y s  f o l l o w i n g  (i) p u b l i c a t i o n  of 
the  n o t i c e  of p r o p o s e d  rule a d o p t i o n ,  or (ii) the end of oral 
p r o c e e d i n g s  t h e r e o n ,  an  a g e n c y  s h a l l  e i t h e r  a do p t a r egulatio n 
p u r s u a n t  to the r u l e - m a k i n g  p r o c e e d i n g  or t e r m i n a t e  the 
p r o c e e d i n g  by  p u b l i c a t i o n  or a n o t i c e  to that e f f e c t  in the 

A l a s k a  A d m i n i s t r a t i v e  J o u r n a l .

(c) B e f o r e  t he  a d o p t i o n  of. a r e gu l at i on , an age nc y

s h a l l  c o n s i d e r  a l l  w r i t t e n  and o r a l  s u b m i s s i o n s  received 
p u r s u a n t  to § 080 o f  t h i s  c h a p t e r .

%
(d) W i t h i n  th e s c o p e  of its d e l e g a t e d  a ut ho ri ty, an

a g e n c y  m a y  u t i l i z e  its o w n  e x p e r i e n c e ,  t e c h n i c a l  compet en ce , 
s p e c i a l i z e d  k n o w l e d g e  a n d  j u d g m e n t  in the a d o p t i o n  of a rule.

C O M M E N T :  A d a p t a t i o n  of R e v i s e d  M o d e l  A P A  § 3-106.



Sec. 090. E x p l a n a t o r y  Statement. (a) At the time it 

a d o p t s  a r e g ul a ti on ,  an a g e n c y  shall also issue a c o n c i s e  
e x p l a n a t o r y  s t a t e m e n t  c o n t a i n i n g :

(1) the p r i n c i p a l  reasons for and a g a i n s t  the
r e g u l a t i o n  c o n s i d e r e d  by the agency;

(2) its r e a s o n s  for ado p ti ng  the re gu l a t i o n ;

(3) its r e a s o n s  for re ject in g the a r g u m e n t s

a g a i n s t  a d o p t i o n  of  the r e g u l a t i o n ;  and

(4) an i n d i c a t i o n  of any c h a n g e  b e t w e e n  the text  
o f  the p r o p o s e d  r e g u l a t i o n  c o n t a i n e d  in the p u b l i s h e d  n o t i c e  of 
p r o p o s e d  a d o p t i o n  and the t e x t  of the r e g u l a t i o n  as f i n a l l y
a d o p t e d ,  w i t h  the r e a s o n s  for any change.

(b) U p o n  j u d i c i a l  r e v i e w  of the l a w f u l n e s s  of an 
a g e n c y  r e gu l at io n , a c o u r t  m a y  not c o n s i d e r  any reason for
a d o p t i n g  the r e g u l a t i o n  t h a t  w a s  not relied on by the a g e n c y  in 
its e x p l a n a t o r y  s t a t e m e n t ,  nr any r e p r e s e n t a t i o n s  m a d e  by the 
a g e n c y  that are i n c o n s i s t e n t  w i t h  the e x p l a n a t o r y  state me nt.

C O M M E N T :  A d a p t a t i o n  o£  R e v i s e d  M o d e l  A P A  S 3-110.



Sec. 44 . 62. 095'.' F i l i n g  R e g u l a t i o n s .  E ve ry  state 
h u  s t a t u t e  poss'esses r e g u l a t i o n - m a k i n g  authority 

f t  t o  t he lieu t e n a n t  g o v e r n o r  for f il i ng  a certified 
o r i g i n a l  a nd o n e  d u p l i c a t e  c o p y  of e v e r y  r e g u l a t i o n  or order of 

r e p e a l  a d o p t e d  by  it.

C O M M E N T :  A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 0 4 0 .



S e c  44. 62. 100:' V o l u n t a r y  P u b l i c a t i o n .  A s tate
to th e l i e u t e n a n t  g o v e r n o r  for p u b l i c a t i o n  a 

a g e n c y  m a y  “ h „ “  ''t f  a R e g u l a t i o n  v h i c h  is s u b j e c t

t o ^ o n e ^ o f  ° \he e x c e p t i o n s  s e t  o u t 9 in § 020 to the te rm

1 regulation.

C O M M E N T :  A d a p t a t i o n  o f  A . S .  4 4 . 6 2 . 1 2 0 .



Sec. 4 4 . 6 2 . 1 1 0 .  E n d o r s e m e n t  a n d  F i l i n g .  (a) The
l i e u t e n a n t  g o v e r n o r  ma y a c c e p t  a r e g u l a t i o n  or o r d e r  of repeal
for filing o n l y  if it is a c c o m p a n i e d  b y  the following
s u p p o r t i n g  d o c u m e n t s :

(1) C e r t i f i e d  c o p y  of the n o t i c e  r e q u i r e d  under

§  ;
(2) A f f i d a v i t  of p u b l i c a t i o n  of n o t i c e ;

(3) A f f i d a v i t  of c o m p l i a n c e  w i t h  ot he r notice
r e q u i r e m e n t s ;* *

(4) A t t o r n e y  g e n e r a l ' s  s t a t e m e n t  of approval
r eq ui red by  § _______;

(5) F i s c a l  not e or, if a p p l i c a b l e ,  amended
fiscal, note r e q u i r e d  b y  § ______ ;

(6) R e g u l a t o r y  a n a l y s i s ,  if a p p l i c a b l e ,  issued
u nd er  § ;

(7) E x p l a n a t o r y  s t a t e m e n t  i s s u e d  u n d e r  § ______ ;
and

(8) O r d e r  of a d o p t i o n  e x e c u t e d  by the official
a doptin g the r e g u l a t i o n  or the o r d e r  o f  r e p e a l .

(b) U p o n  r e c e i p t  of a r e g u l a t i o n  and supporting 
d o c u m e n t a t i o n ,  t h e  l i e u t e n a n t  g o v e r n o r  s h a l l  (1) endorse on 
e ac h  r e g u l a t i o n  or o r d e r  of r e p ea l  and s u p p o r t i n g  document 
filed by him, t h e  time and d a t e  of f i l i ng , a n d  (2) maintain a 
p e r m an e nt  f i l e  o f  the c e r t i f i e d  c o p i e s  of  regulations, order* 
of repeal a nd  s u p p o r t i n g  d o c u m e n t a t i o n  for p u b l i c  inspection.

,1 •

C O M M E N T :  A d a p t a t i o n  o f  A. S.  4 4 . 6 2 . 0 8 0  a n d  0 6 0 ( c ) .



f

• •• ^  1

Sec. 4 4 . 6 2 . 1 2 0 .  P r e s u m p t i o n s  f r o m  fi li ng . (a) The 
f iling of a c e r t i f i e d  c o p y  of a r e g u l a t i o n  or an o r d e r  of 
rep ea l by the l i e u t e n a n t  g o v e r n o r  r a i s e s  the r e b u t t a b l e  
p r e s u m p t i o n s  t h a t

(1) it was d u l y  a d o p t e d ;
(2) it w as d u l y  f i l e d  an d  m a d e  a v a i l a b l e  for 

p u b l i c  i n s p e c t i o n  in the l i e u t e n a n t  g o v e r n o r ' s  o f f i c e  at the 
day and h o u r  e n d o r s e d  on it;

(3) all r e q u i r e m e n t s  of this c h a p t e r  and the 
r e g u l a t i o n s  r e l a t i v e  to the r e g u l a t i o n  hav e be ?n  complied, 

wi th  ;
(4) the t e x t  of the c e r t i f i e d  cop y of a 

r e g u l a t i o n  or o r d e r  of r e p e a l  is the t ex t  of the r e g u l a t i o n  or 
o r d e r  o f  r e p e a l  as a d o p t e d .

(b) T he c o u r t s  s h a l l  t a k e  j u d i c i a l  noti ce  of the 
c o n t e n t s  of  the c e r t i f i e d  c o p y  of ea ch  r e g u l a t i o n  and of each 
o r d e r  of r e p e a l  d u l y  filed.

C O M ME NT :  T h i s  is an a d a p t a t i o n  of AS  4 4 . 6 2 . 1 0 0 .



Sec. 4 4 . 62. 130.'*' C o d i f i c a t i o n  and P u b l i c a t i o n .  The 

l ie u te n a n t  g o v e r n o r  s h al l  » p r o v i d e  for the c o nt i nu i ng  
c o mp i la ti on, c o d i f i c a t i o n  and p u b l i c a t i o n ,  with_ q ua r te rl y 
sup ple me nt s, of all  r e g u l a t i o n s  f i l e d  by his office, or of 
a p p r o p r i a t e  r e f e r e n c e s  to any r e g u l a t i o n s  the p r i n t i n g  of which 
he finds to be i m p r a c t i c a l ,  s uc h  as d e t a i l e d  s c h e d u l e s  of forms 
o t h e r w i s e  a v a i l a b l e  to the public, or w h i c h  are of limited or 
p a r t i c u l a r  a p p l i c a t i o n .  • T h e  p u b l i c a t i o n  of compiled 
r e g u l a t i o n s  is the A l a s k a  A d m i n i s t r a t i v e  C o d e .  The q ua r te rl y  
s u pp l e m e n t s  to it are the A l a s k a  A d m i n i s t r a t i v e  Code 

Supplements.. A l l  r e g u l a t i o n s  w h i c h  are f i l e d  b y  the first day 
of the m o n t h  p r e c e d i n g  p u b l i c a t i o n - s h a l l  be  p u b l i s h e d  in the 
Co de  S u p p l e m e n t  for t h a t  q u a r t e r .  If d u r i n g  qu ar te r no 
regu lation, a m e n d m e n t  or or de r of r e p e a l  h a s  b e e n  filed the 
r e g u l a r  q u a r t e r l y  C o d e  S u p p l e m e n t  s h a l l  be p u b l i s h e d  reflecting 
that fact. •,

C O M M E N T :  A d a p t a t i o n  o f  A. S . 4 4 . 6 2 . 1 3 0 .



(a) The p u b l i c a t i o n •of a r e g u l a t i o n  in the A l a s k a  A d m i n i s t r a­
tive C o d e  or  C o d e  S u p p l e m e n t  r a i s e s  a r e b u t t a b l e  p r e s u m p t i o n  
that the text of  the r e g u l a t i o n  as so publ'ish'ed is" the text of

the r e g u l a t i o n  a d o p t e d .
(b) T h e  '“o a r t s  s h a l l  ta k e  j u d i c i a l  r o t ic e  of the

c o n t e n t s  of e a c h  r e g u l a t i o n  o r  n o t i c e  of the repeal  of a 
r e g u l a t i o n  p r i n t e d  in the A l a s k a  A d m i n i s t r a t i v e  Co d e  or Code

S u p p l e m e n t .

S e c .  4 4 . 6 2 . 1 4 0 .  P r e s u m p t i o n s  f r o m  p u b l i c a t i o n .

COMi-iLNT: T h i s  is an a d a p t a t i o n  of AS n . 62.110.



Sec. *4.62. 160. *' E f f e c t i v e  Date. A r e g u l a t i o n  or an 
o r d e r  of r e p e a l  f i l e d  by, t he l i e u t e n a n t  g o v e r n o r  becomes
e f f e c t i v e  on the 3 0 t h  d a y  after its p u b l i c a t i o n  in the Alas k a 
A d m i n i s t r a t i v e  J o u r n a l  u n l e s s

(1) o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  by the 
s t a t u t e  under w h i c h  t h e  r e g u l a t i o n  or o r d e r  of repeal is
a d o p t e d ,  in wh ic h, e v e n t  it b e o c m e s  e f f e c t i v e  on the day

p r e s c r i b e d  b y  the s t a t u t e ;

(2) it is o u t s i d e  the sc o pe  of the defir.fcion of
the te rm  " r e g u l a t i o n "  c o n t a i n e d  in § 020(a) of th is  chapter, in
w h i c h  event it b e c o m e s  e f f e c t i v e  u p o n  filing by the lieutenant  
g o v e r n o r  or u p o n  a l a t e r  d a t e  s p e c i f i e d  by  the s t at e  agency in 
a w r i t t e n  i n s t r u m e n t  s u b m i t t e d  w i t h ,  or as p a r t  of, the
r e g u l a t i o n  or o r d e r  o f  r » pe a l;

(3) it is an e m e r g e n c y  r e g u l a t i o n  or order of
r e p e a l  a d op t ed  u n d e r  § 170 of thi s c h a p t er ,  in w h i c h  case the
w r i t t e n  f i n d i n g  r e q u i r e d  under th at  p r o v i s i o n  shall be
s u b m i t t e d  to the l i e u t e n a n t  g o v e r n o r ,  t o g e t h e r  wi t h the
e m e r g e n c y  r e g u l a t i o n  or o r d e r  of repeal, whic h,  in that event 
only, b e c o m e s  e f f e c i v e  up on  fil in g by  the l i e u t e n a n t  gov ernor 
or upo n a later d a t e  s p e c i f i e d  by the state a g e n c y  in a wr itten 
i n s t r u m e n t  s u b m i t t e d  w i t h ,  or as p a r t  of, the re g ul a ti on  or
o r d e r  of repeal; a n d

(4) a l a t e r  d a t e  is pre sc r bed by the state
a g e n c y  in a w r i t t e n  i n s t r u m e n t  s u b m i t t e d  wi.h, or as part of, 

the r e g u l a t i o n  or o r d e r  of repeal.

. . . . .

C O M M E N T : A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 1 8 0 .



Sec. 4 4 . 6 2 . 1 7 0 . -  Em er ge ncy R e g u l a t i o n s .  A regulation 
or o rcer of  r e p e a l  may be adopted as an e m e r g e n c y  regul ation or 
or der of r e p e a l  if a state a g e n c y  m a k e s  a w r i t t e n  finding, 
i n c l u d i n g  a s t a t e m e n t  of the f a c t s  w h i c h  c o n s t i t u t e  the 
e me r ge nc y , t h a t  the a doptio n of the r e g u l a t i o n  or order of ' 
rep eal is n e c e s s a r y  for the i m m e d i a t e  p r e s e r v a t i o n  cf the 
p u b l i c  p e a c e ,  hea lt h , safety * or * g e n e r a l  welfare . * The
r e q u i r e m e n t s  o f  §§ ________________  of this c h a p t e r  do not
a p p l y  to the i n t i a l  a d o p t i o n  of e m e r g e n c y  r e g u l a t i o n s ;  however, 
upon a d o p t i o n  o f  an e m e r g e n c y  r e g u l a t i o n ,  t he  a d o p t i n g  agency 
s ha l l i m m e d i a t e l y  s u b m i t  a c o p y  of it to the lieutenant 
g o v e r n o r  for f i l i n g  and for p u b l i c a t i o n  in the Alaska 
A d m i n i s t r a t i v e  J o u r n a l ,  and w i t h i n  fi ve  d a y s  a ft er adoption, 
the a g e n c y  s h a l l  g i v e  notice of the a d o p t i o n  in a c c o r d a n c e  with
§ _____________  of this chapter. F a i l u r e  to g i v e  the required
n o ti c e w i h t i n  f i v e  d a y s  after a d o p t i o n  w i l l  r e s u l t  in automatic 
e x p i r a t i o n  o f  t he r e g u l a t i o n  a t  the end of the t e n t h  day after 
its a d o p t i o n .  It is the state p o l i c y  t h at  e m e r g e n c i e s  are held 
to a m i n i m u m  a n d  a r e  r a r e l y  found to e x is t.

C O M M E N T : A d a p t a t i o n  o f A.S. 4 4 . 6 2 . 2 5 0  a n d  .2 70.



t *
Sec. 4 4 . 6 2 . 1 8 0 .  L i m i t a t i o n  on E f f e c t i v e  Period of 

E m e r a e n c y  R e g u l a t i o n s .  (ar) “ *No r e g u l a t i o n  a d o p t e d  as an 
e m e r g e n c y  r e g u l a t i o n  r e m a i n s  in e f f e c t  mor e than 90 days unless
the a d o pt in g  a g e n c y  c o m p l i e s  w i t h  §S ____________  this ch ap t e r

d u r i n g  the 9 0 - d a y  pe ri o d .

(b) B e f o r e  the e x p i r a t i o n  o f  the 9 0 - d a y  period, the 
a g e n c y  shall t r a n s m i t  to the l i e u t e n a n t  g o v e r n o r  for filing a
c e r t i f i c a t i o n  th a t  §§_________________________and ___________     °f
thi s  c h a p t e r  w e r e  c o m p l i e d  w i t h  befo r e s u b m i t t i n g  the 
r e g u l a t i o n  to the l i e u t e n a n t  g o v e r n o r ,  or that the agenc y 
c o m p l i e d  w i t h  t ho s e s e c t i o n s  w i t h i n  the 9 0 - d a y  pe ri od. Fa il ure 
to so c e r t i f y  r e p e a l s  the e m e r g e n c y  r e g u l a t i o n ;  it m a y  not be 
r e n e w e d  or r e f i l e d  as an e m e r g e n c y  r e g u l a t i o n .

C O M M E N T :  A d a p t a t i o n  o f A .S . 4 4 . 6 2 . 2 6 0 .



Sec. 4 4 . 6 2 . 1 9 0 .“ R i g h t  to P e t i t on . A n y  person may
p e t i t i o n  an a g e n c y  for t h e ^ a d o p t i o n , a m e n d m e n t  or repeal of a
regulation. T h e  p e t i t i o n  shall st at e c l e a r l y  and c o n c i s e l y

(1) th e s u b s t a n c e  or n a t u r e  of the regulation,

am en d me n t or r e p e a l  requ es te d; ^

(2) the reasons for the r equest; and

(3) r e f e r e n c e  to the a u t h o r i t y  of the agency to 

take the a c t i o n  r e q u e s t e d .

C O M M E N T :  A d a p t a t i o n  of A.S. 4 4 . 6 2 . 2 2 0 .



Sec. 44 . 62. 200.“ P r o c e d u r e  on P e t i t i o n .  (a) Upon 

r e c e i p t  of a p e t i t i o n  req^es.t i*ng the ad o pt i on ,  am e nd m en t or 
r e p e a l  of a r e g u l a t i o n ,  a s t a t e  a g e n c y  shall, w i t h i n >30 d a y s , 
e i t h e r  (1) d e n y  the p e t i t i o n  in w r i t i n g ,  w h i c h  s h a l l  include a 
s t a t e m e n t  of r e a s o n s  for d e n i a l ,  or  (2) i n i t i a t e  the pr oc e du re s  
set f o r t h  in thi s c h a p t e r  for t h e  p r o m u l g a t i o n  of a regulation.

(b) If the p e t i t i o n  s e e k s  p r o m u l g a t i o n  of an 
e m e r g e n c y  r e g u l a t i o n  or o r d e r  o f  repea l,  the a g e n c y  shall, 
w i t h i n  10 d a y s ,  e i t h e r  (1) d e n y  t h e  p e t i t i o n  in wr i ti ng ,  w hi ch 
s h a l l  i n c l u d e  a s t a t e m e n t  of the a g e n c y ' s  r e a s o n s  for denial, 
or (2). p r o m u l g a t e  the e m e r g e n c y  r e g u l a t i o n  or o r d e r  of repeal
p u r s u a n t  to the p r o c e d u r e  p r e s c r i b e d  in . § ________  of this

c h a p t e r .

C O M M E N T :  A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 2 3 0 .
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Sec. 44.62.2101' L i m i t a t i o n  on  R e t r o a c t i v e  Action.

(a) If a 
pr imar ily 
only. A 
pr imarily 
o n l y  if

— ^ « U * .  • * - x w  • w  — ... — —  f ’ -

r e g u l a t i o n  a d o p t e d  by *an a g e n c y  u n d e r  this chapte r is 
l e g i s l a t i v e ,  the r e g u l a t i o n  has p r o s p e c t i v e  effec t 
r e g u l a t i o n  a d o p t e d  u n d e r  this c h a p t e r  which is 

an " i n t e r p r e t a t i v e  r e g u l a t i o n "  h as  r e t r o a c t i v e  eff ec t

the a g e n c y  a d o pt in g it has
i n c o n s i s t e n t  r e g u l a t i o n  and has f o l l o w e d  
c o n d u c t  i n c o n s i s t e n t  w i t h  the r e g u l a t i o n ,  
to foll ow a n y  c o u r s e  of c o n d u c t  is 
i n c o n s i s t e n t  c o n d u c t .

a d o p t e d  no earlier 
no e a r l i e r  course of 

S i l e n c e  or failure 
c o n s i d e r e d  earlier

(b) F o r  p u r p o s e s  of th is s e c t i on ,

(1) " l e g i s l a t i v e "  m e a n s  _____

and

(2) '‘in t e r p r e t a t i v e "  m e a n s ___

C O M M E N T ; A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 2 4 0 .



I f  t

Sec. 4 4 . 6 2 . 3 3 0 ,  A v a i l a b i l i t y  of a d j u d i c a t i v e  

p r o c e e d i n g s

(1) P r o p o s e d  S e c t i o n :

(a) U n l e s s  e x p r e s s l y  e x e m p t e d  b y  the  L e g i s l a t u r e ,  * 

e v e r y  s t a t e  a g e n c y ,  in any m a t t e r  o t h e r  t h a n  a r u l e - m a k i n g  or a 

d e c l a r a t o r y  o r d e r  p r o c e e d i n g ,  shall c o n d u c t  a d j u d i c a t i v e  

p r o c e e d i n g s  u n d e r  §§.330-.790 of this c h a p t e r :

(1) p r i o r  to the f o r m u l a t i o n  a n d  i s s u a n c e  of an 

o r d e r ;  or

(2) u p o n  r e q u e s t  of a p a r t y ,  fo ll o w i n g  

e x h a u s t i o n  or w a i v e r  of a ny  a v a i l a b l e  p r e - a d j u d i c a t i v e  

p r o c e s s e s ,  a f t e r  the a g e n c y  h a s

(i) i s su e d a c om p la i n t ,  citatio n,  t e s p o n s e 

to an  a p p l i c a t i o n ,  p e t i t i o n  »:r r eq ue st, or other 

p r e l i m i n a r y  d e t e r m i r a t i o n ,  or

(ii) t a k e n  or i n d i c a t e d  its intent  to take 

final a c t i o n  a f f e c t i n g  the s u b s t a n t i a l  in te re st s 

Of t he  pa rt y.

(b) E x c e p t  in a ca s e  of r e i n s t a t e m e n t  or teductior.’ of 

penalty, the p r o v i s i o n s  ot this c h ap t er  d o  no t  a f f e c t  s t a t u to r y 

p r o v i s i o n s  c o n c e r n i n g

(1) c i v i l  or cri m in a l p e n a l t i e s

(2) a d d i t i o n a l  rel ie f b y  i n j u n c t i o n  or 

r e s t r a i n i n g  o r d e r



(3) p e n a l t y  p r o v i s i o n s  r e l a t i n g  to s u sp e n s i o n ,  

r e v o c a t i o n ,  r e i s s u a n c e  a n d  o t h e r  s i m i l a r  m a t t e r s  of 

■'icenses, p e r m i t s ,  lease, c o n c e s s i o n s ,  a n d  o t h e r  

s i m i l a r  m a t t e r s

(4) r e l a t e d  m a t t e r s  w h i c h  in t h e i r  c o n t e x t  d o  

n ot  r e l a t e  to p r o c e d u r e

(c) [ R e p e a l e r  o f  s p e c i f i c  e x t e n t  s t a t u t o r y  e x e m p t i o n s

from APA]

(2) C u r r e n t  S e c t i o n :

( A t t ac h ed  at e n d  o f  thi s d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

T h i s  s e c t i o n  d e s c r i b e s  the c i r c u m s t a n c e s  in w h i c h  an 

a g e n c y  mu st u n d e r t a k e  a d j u d i c a t i v e  p r o c e e d i n g s .  In esse nce, no 

a g e n c y  m ay  act t h r o u g h  t he  d e v i c e  of m a k i n g  or i s s u i n g  any 

"order", as d e f i n e d  b y  the s t a t ut e , u n l e s s  a d j u d i c a t i v e  

p r o c e e d i n g s  a re  first invo ked. E x c e p t e d  fr o m this r e q u i r e m e n t  

are n o n - a d j u d i c a t i v e  p r o c e e d i n g s  i n v o l v i n g  r u l e - m a k i n g  and 

d e c l a r a t o r y  p r o c e e d i n g s .  A l s o  e x c e p t e d  a r e  c e r t a i n  

p r e a d j u d i c a t i v e  a c t i o ns , i n c l u d i n g  a c t i o n s  c o n c e r n i n g  

c o m p l a i n t s ,  c i t a t i o n s ,  a p p l i c a t i o n s  a n d  p r e l i m i n a r y  d ec i si o ns .  

T hi s  latter c a t e g o r y  of e x c e p t i o n s  r e c o g n i z e s  a t h r e s h o l d  b e l o w  

w h i c h  c e r t a i n  a g e n c y  a c t i o n s  m a y  o c c u r  w h i c h  a r e  not in 

t h e m s e l v e s  p a r t  of the a d j u d i c a t i v e  p r o c e s s .  Su ch  

p r e a d j u d i c a t i v e  a c t i o n s  a r e  c o v e r e d  b y  d r a f t  §,340. P a r t i e s



a f f e c t e d  b y  s u c h  a p r e a d j u d i c a t i v e  action, n o n e t h e l e s s ,  a r e  

a f f o r d e d  the r i g h t  to  i n v o k e  a d j u d i c a t i v e  p r o c e e d i n g s  u p o n  

r e q u e s t  f o l l o w i n g  e x h a u s t i o n  or w a i v e r  of a n y  a v a i l a b l e  

p r e a d j u d i c a t i v e  r e v i e w  p r o c e s s ,  t h e r e b y  b a l a n c i n g  t he 

r e q u i r e m e n t s  of a d m i n i s t r a t i v e  e f f i c i e n c y  w i t h  the d u e  p r o c e s s  

r i g h t s  of the p a r t y  in i n t e r e s t .

U n l i k e  the R e v i s e d  M o d e l  S t a t e  A d m i n i s t r a t i v e  

P r o c e d u r e  Act, 198 0 ( " R e v i s e d  M o d e l  A PA " ),  t h i s  s e c t i o n  sets 

f o r t h  the g e n e r a l  s u b s t a n t i v e  b a s i s  in law g r a n t i n g  th e r ight 

to a d j u d i c a t i v e  p r o c e e d i n g s .  W h e r e a s  the R e v i s e d  M o d e l  A P A  at 

§4-101 s p e c i f i e s  c o m m e n c e m e n t  o f  a d j u d i c a t i v e  p r o c e e d i n g s  where 

" r e q u i r e d  b y  a n y  p r o v i s i o n  of law", th is  s e c t i o n  b e c o m e s ,  in 

e f fe c t,  th at  " p r o v i s i o n  o f  law". This grant of s u b s t a n t i v e

r i g h t  is c o n s i s t e n t  w i t h  t he m a n d a t o r y  g e n e r a l  a p p l i c a t i o n  of

the a d j u d i c a t i v e  s e c t i o n s  of  the d r a f t  and w i t h  the r e p e a l e r  of

all e x i s t i n g  e x e m p t i o n s  f r o m  the APA.

The m a n d a t o r y  a p p l i c a t i o n  of §§.330-.790 r e f l e c t s  the 

C o m m i t t e e  c o n s e n s u s  f a v o r i n g  u n i v e r s a l  a p p l i c a t i o n  of  the 

p r o c e d u r e s  s p e c i f i e d  t h e r e i n  to all a g e n c i e s  u n l e s s  e x p r e s s l y  

e x e m p t e d  fr om such b y  t h e  L e g i s l a t u r e .  B e c a u s e  of the inherent 

q u a l i t i e s  of the s p e c i f i e d  p r o c e d u r e s ,  u n i v e r s a l  a p p l i c a t i o n  

w i l l  te n d to d i m i n i s h  i n e q u i t i e s  or i r r e g u l a r i t i e s  w h i c h  

i n d i v i d u a l l y  d e r i v e d  a g e n c y  r e g u l a t i o n s  might, a d v e r t e n t l y  or 

i n a d v e r t e n t l y ,  e m b o dy .  U n i v e r s a l  a p p l i c a t i o n  will a l s o  

f a c i l i t a t e  a d m i n i s t r a t i v e  e f f i c i e n c y  th r ou g h u n i f o r m i t y  of 

i n t e r p r e t a t i o n  a n d  p r a c t i c e  u n d e r  the s p e c i f i e d  p r o c e d u r e s .



S u c h  u n i f o r m i t y  w i l l  f u r t h e r  s e r v e  t o  i n c r e a s e  and to e n h a n c e  

p u b l i c  a w a r e n e s s  o f  a n d  f a m i l i a r i t y  w i t h  t h e  m e a n s  a nd m o d e  of 

a g e n c y  d e c i s i o n - m a k i n g ,  t h e r e b y  i n c r e a s i n g  p u b l i c  c o n f i d e n c e  in 

the w o r k i n g s  of  g o v e r n m e n t .

YJhere a n  i n d i v i d u a l  a g e n c y  c a n  d e m o n s t r a t e  a b o n a  fide 

n e e d  for e x e m p t i o n  f r o m  o n e  or m o r e  r e q u i r e m e n t s  of this act, 

it m a y  a p p l y  to  t he  L e g i s l a t u r e  t o  o b t a i n  a s p e c i f i c  e x e m p t i o n  

b y  s t a t u t o r y  e n a c t m e n t .

(4 )  S o u rc e :

A d m i n i s t r a t i v e  C o m m i t t e e  D r a f t  ( J u l y  1981)



Sec. 44.62.330. Application o f  AS 44.62.330 — 44.62.630. la) The 
procedure of the state boards, commissions, and officers listed in this 
subsection or of their successors by reorganization under the 
constitution shall be conducted under AS 44.62.330 — 44.62.630. This 
procedure, including, but not limited to, accusations and statements of 
issues, service, notice and time and place of hearing, subpoenas, 
depositions, matters concerning evidence and decisions, conduct of 
hearing, judicial review and scope of judicial review, continuances, 
reconsideration, reinstatement or reduction of penalty, contempt, mail 
vote, oaths, impartiality, and similar matters shall be governed by this 
chapter, notwithstanding similar provisions in the statutes dealing 
with the state boards, commissions, and officers listed. Whore 
indicated, the procedure that shall be conducted under AS 44.62.330 — 
44.62.630 is limited to named functions of the agency.

(1) Repealed by § 5 ch 159 SLA 1980.
(2) Board of Chiropractic Examiners
(3) Board of Dental Examiners
(4) State Board of Registration for Architects, Engineers and Land 

Surveyors
(5) Repealed by § 13 ch 218 SLA 1976.
(6) Board of Examiners in Optometry
(7) Repealed by § 5 ch 159 SLA 1980. ■
(8) State Medical Board
(9) Division of Lands under Alaska Land Act where applicable
(10) Board of Nursing
(11) Board of Pharmacy
(12) Board of Public Accountancy
(13) Department of Labor as to functions relating to employment 

security only as provided in (c) of this section
. (14) Real,Estate Commission

(15) Alaska Workers’ Compensation Board, where procedures are 
not otherwise expressly provided by the Alaska Workers’ 
Compensation Act

(16) Department uf Transportation and Public Facilities, as to 
functions relating to aeronautics and communications

(17) Repealed by S 12 ch 131 SLA 1980.
(18) Repealed by 49 ch 94 SLA 198 T
(19) Repealed by § 54 ch 169 SLA 1978.
(20) Department of Revenue, under Cigarette Tax Act
(21) Repealed by § 54 ch 169 SLA 1973.
(22) Repealed by § 11 ch 181 SLA 1976.
(23) Department of Public Safety, as to suspc : imi or revocation of 

a security guard’s license under AS 18.65.400 — 18.65.490
(24) Department of Health ;.nd Social Services, under AS 47.35.010 

— 47.35.080, relating to beardin'* and foster homes for children
(25) Deleted by S 60 ch 98 SLA 1966.
126) Repealed by § 4 ch 120 SLA 1971.
(27) Depaitment of Health and Social Services under Alaska Food. 

Drug, and Cosmetic Act (AS 17.20), and in connection with the 
licensing of embalmers under AS 03.44.010



(28) Department of Health and Social Services and the Hospital 
Advisory Council, under AS 18.20.010 — 18.20.130

(29) Repealed by § 4 ch 120 SLA 1971.
(30) Department of Health and Social Services, under AS 18.35.010 

— 18.35.090, concerning the regulation of tourist and trailer camps, 
motor courts, and motels

(31) Repealed by § 40 ch 206 SLA 1975.
(32) Repealed by § 4  ch 106 SLA 1970.
(33) Board of Marine Pilots
(34) Alaska Police Standards Council

• (35) Guide Licensing and Control Board
(36) Board of Dispensing Opticians
(37) Alaska Pipeline Commission as to functions relating to common 

purchasers under AS 31.15
(38) Expired.
(39) Alaska Public Offices Commission
(40) Board of Fisheries
(41) Board of Game.
(42) the Department of Education and the Professional Teaching 

Practices Commission with regard to proceedings to revoke or suspend 
a teacher’s certificate under AS 14.20.030 — 14.20.040 and AS 
14.20.470(a)(4)

(43) Alaska Commission on Postsecondary Educa’.ion under AS 
14.48 as to denial of applications and revocation of authorizations and 
permits

(44) Department of Environmental Conservation, except to the 
extent that AS 44.62.360 — 44.62.400 are inconsistent with the 
manner in which proceedings are initiated under the provisions of AS 
46.03

(45) University of Alaska, except to the extent that its inclusion is 
inconsistent with the provisions of AS 14.40

(46) Department of Commerce and Economic Development 
concerning the fisheries enhancement loan program (AS 16.10.500 — 
16.10.620)

(47) Board of Psychologist and Psychological Associate Examiners 
(AS 08.86.010)

(48) the Department of Fish and Game as to functions relating to the 
protection of fish and game under AS 16.05.870

(49) Board of Veterinary Examiners (AS 08.98.010)
(50) Board of Nursing Home Administrators (AS 08.70.010)
(51) Board of Barbers and Hairdressers (AS 08.13.010).
(b) The procedure of an agency not listed in (al of this section shall 

be conducted under AS 44.62.330 — 44.62.630 only as to those 
functions to which AS 44.62.330 — 44.62.630 are made applicable by 
the statutes relating to that agency.



(c) Judicial review and scope of judicial review of all final decisions 
of the commissioner of labor on an appeal relating to employment 
security shall be in accord with this chapter notwithstanding anything 
to the contrary in the Alaska Employment Security Act (AS 23.20). All 
other procedures of the Department of Labor relating to employment 
security shall be as provided in ti.e Alaska Employment Security Act 
and the regulations under the Alaska Employment Security Act.

(d) Except in a case of reinstatement or reduction of penalty, the 
provisions of this chapter do not affect statutory provisions concerning

(1) civil or criminal penalties;
(2) additional relief by injunction or restraining order;
(3) penalty provisions relating to suspension, revocation, reissuance, 

and other similar matters of licenses, permits, leases, concessions, and 
other similar matters;

(4) related matters which in their context do not relate to procedure. 
(§ 2 (ch 2) ch 143 SLA 1959; am § 14 ch 2 SLA 1964; am § 60 ch 98 
SLA 1966; am S 2 ch 120 SLA 1966; am § 1 ch 58 SLA 1967; am ii 18 
ch 143 SLA 1968; am § 2 ch 83 SLA 1969; am ii 2 ch 118 SLA 1969; 
am §§ 3, 4 ch 106 SLA 1970; am ii 6 ch 104 SLA 1971; am ii 4 ch 120 
SLA 1971; am ii 2 ch 178 SLA 1972; am $ 5 ch 179 SLA 1972; am § 2 
ch 17 SLA 1973; am § 3 ch 45 SLA 1973; am ii 2 ch S2 SLA 1973; am 
ii 2 ch 7 FSSLA 1973; am ii 5 ch 76 SLA 1974; am ii 2 ch 12S SLA 1974; 
am § 6 ch 9 SLA 1975; am ii 25 ch 25 SLA 1975; am iiii 39, 40 ch 206 
SLA 1975; am ii 4 ch 25 SLA 1976; am $ 2 ch 59 SLA 1976: am ii 11 
ch 181 SLA 1976; am iiii 13, 106 ch 218 SLA 1976; am ii 18 ch 220 SLA 
1976; am ii 9 ch 46 SLA 1977; am ii 3 ch 140 SLA 1977; am ii 54chl69 
SLA 1978; am ii 10 ch 59 SLA 1979; am ii 23 ch 58 SLA 19S0; am ii 3 
ch 84 SLA 1980; am iii) 49, 60 ch 94 SLA 1980; am ii 15 ch 130 SLA 
1980; am ii 12 ch 131 SLA 1980; am ii 15 ch 141 SLA 1980; am §§ 4, 
5 ch 159 SLA 1980)



(1) P r o p o s e d  S e c t i o n

Sec. 4 4 . 6 2 . 3 4 0 ,  A g e n c y  a c t i o n  on a p p l i c a t i o n s ,  

p e t i t i o n s  a n d  r e q u e s t s

(a) A n  a g e n c y ' s  i n i t i a l  p r o c e s s i n g  o f  a n  a pp l icatio n,  

pe tition , or r e q u e s t  in a n y  m a t t e r  o t h e r  than r u l e - m a k i n g  or a 

d e c l a r a t o r y  o r d e r  is g o v e r n e d  b y  th is  section. F u r t h e r  a g e n c y  

a c t i o n  a f t e r  a r e s p o n s e  to a n  a p p l i c a t i o n ,  p e t i t i o n ,  or req u es t 

is ma de  s h a l l  b e  g o v e r n e d  b y  the p r o v i s i o n  of §.330 of this 

chapte.r.

(b) In  t he  c a s e  o f  an  a p p l i c a t i o n  for a license, 

benefit, c o n t r a c t ,  l e a s e  or o t h e r  in t er e st  in p r o p e r t y ,  

rat emakin g,  or o t h e r  a g e n c y  a c t i o n  s p e c i f i c a l l y  a d d r e s s e d  to 

the a p p l i c a n t :

(1) W i t h i n  60 d a y s  a f t e r  r e c e i p t  of  the 

a p p l i c a t i o n ,  the a g e n c y  s ha l l e x a m i n e  the ap pl ication , 

n o t i f y  the  a p p l i c a n t  of a n y  a p p a r e n t  e r r o r s  or 

o m i s s i o n s ,  r e q u e s t  a n y  a d d i t i o n a l  i n f o r m a t i o n  that the 

a g e n c y  is p e r m i t t e d  b y  law to requ ire, an d n o t i f y  the 

a p p l i c a n t  of the name, o f f i c i a l  title, a d d r e s s  and 

t e l e p h o n e  n u m b e r  o f  a n  a g e n c y  memb e r  or  e m p l o y e e  who 

m a y  b e  c o n t a c t e d  r e g a r d i n g  the a p p l i c a t i o n ,

(2) W i t h i n  120 d a y s  a ft er  r e c e i p t  o f  the 

a p p l i c a t i o n  o r  of the r e s p o n s e  to a t i m e l y  req ue s t  

m a d e  b y  the a g e n c y  p u r s u a n t  to p a r a g r a p h  (1), the
S'

a g e n c y  shall



         __. ,,.. t ....

• •
• •

(i) a p p r o v e  o r  d e n y  the a p p l i c a t i o n ,  in 

w h o l e  or i n  part,  o n  t he  b a s i s  o f  

p r e - a d j u d i c a t i v e  p r o c e s s e s ,  if d i s p o s i t i o n  of the 

a p p l i c a t i o n  b y  the u s e  o f  th en e  p r o c e s s e s  is not 

p r e c l u d e d  b y  a n y  p r o v i s i o n  of law, or

(ii) c o m m e n c e  a n  a d j u d i c a t i v e  p r o c e e d i n g  in 

a c c o r d a n c e  w i t h  t h i s  cha p te r.

A n y  d i s p o s i t i o n  that d e n i e s ,  in w l j l e  or in part, an 

a p p l i c a t i o n  s h a l l  i n c l u d e  a b r i e f  d i s c u s s i o n  o f  the 

i s s u e s  i n v o l v e d  in the r e a s o n s  for s u c h  deni a l .

(3) F a i l u r e  o f  t he  a g e n c y  to a c t  o n  a n y  a c t i o n  r

p r o v i d e d  for in s u b s e c t i o n  (2) a b o v e  w i t h i n  the 120 

d a y  p e r i o d  s p e c i f i e d  t h e r e i n  s ha ll  b e  d e e m e d  a n  

a u t o m a t i c  a p p r o v a l  of t h e  a p p l i c a t i o n ,  p e t i t i o n  or 

r e q u e s t  in issue.

(c) An  a g e n c y  s h a l l  g i v e  p r o m p t  n o t i c e  of  the d i s p o­

s i t i o n  in w h o l e  or in p a r t  of a n y  w r i t t e n  a p p l i c a t i o n ,  

p e t i t i o n ,  or r e q u e s t  not g o v e r n e d  b y  (b) of this s e c t i o n  or of 

a n y  w r i t t e n  p e t i t i o n  or r e q u e s t .  The n o t i c e  m u s t  i n c l u d e  a 

b r i e f  s t a t e m e n t  d i s c u s s i n g  the i s s u e s  i n v o l v e d  and the reasons 

for a n y  d i s p o s i t i o n  that d e n i e s ,  in w h o l e  or in part, an 

a p p l i c a t i o n ,  p e t i t i o n  o r  r e q u e s t .

(d) W h e n  a t i m e l y  and s u f f i c i e n t  a p p l i c a t i o n  h as  be en 

m a d e  for r e n e w a l  o f  a l i c e n s e  w i t h  r e f e r e n c e  I a n y  a c t i v i t y  of 

a c o n t i n u i n g  n a t u r e  that d o e s  n o t  a u t o m a t i c a l l  e x p i r e  b y  

s t a t u t e ,  the e x i s t i n g  l i c e n s e  d o e s  not e x p i r e  unt il  the agen c y



h a s  t a ke n  f i n a l  a c t i o n  u p o n  the a p p l i c a t i o n  for  ren e wa l , 

i n c l u d i n g  p r o c e e d i n g s  u n d e r  t h i s  c h a p t e r ,  or, i n  c a s e  the 

c o e n c y ' s  a c t i o n  is u n f a v o r a b l e ,  u n t i l  the l a s t  d a y  for s e e k i n g

j u d i c i a l  r e v i e w  o f  the a g e n c y ' s  a c t i o n  or a l a t e r  d a t e  fixed b y
*«

t h e  r e v i e w i n g  c ourt.

(2) C u r r e n t  S e c t i o n ;

(None)

(3 ) C o m m e n t s :

T h i s  s e c t i o n  r e c o g n i z e s  that i n i t i a l  a g e n c y  r e s p o n s e s  

t o  a p p l i c a t i o n s ,  p e t i t i o n ,  or r e q u e s t s  a r e  n o t  p a r t  o f  the 

a d j u d i c a t i v e  p r o c e s s  a n d  a r e  n o t  s u b j e c t  to t h e  p r o c e d u r a l  

r e q u i r e m e n t s  e m b o d i e d  in the same. A g e n c i e s  a r e  thus free, 

w i t h i n  the c o n f i n e s  of g e n e r a l  d u e  p r o c e s s  c o n s i d e r a t i o n s  and 

s t a t u t o r y  c o n s t r a i n t s  a r i s i n g  e l s e w h e r e  in t h e  law, to 

f o r m u l a t e  i n d i v i d u a l i z e d  p r o c e d u r e s  for the form, submi ss io n, 

a n d  initial p r o c e s s i n g  of a p p l i c a t i o n s ,  p e t i t i o n s  a n d  

r e q u e s t s .  O n c e  i n i t i a l  a c t i o n  is t a k e n  u p o n  s u c h  a p p l i c a t i o n s ,  

p e t i t i o n s ,  or r e q u e s t s ,  h o w e v e r ,  s u b s e q u e n t  a g e n c y  action, if 

a n y ,  must b e  u n d e r t a k e n  in c o n f o r m i t y  w i t h  t h e  u n i f o r m  

a d j u d i c a t i v e  p r o c e d u r e s  p r o v i d e d  b y  the d r a f t .  Th i s  s e c t i o n  is 

c o n s i s t e n t  w i t h  a n d  i n t e r r e l a t e s  to §.330, s p e c i f i c a l l y  

s u b s e c t i o n  (a )( 2) (i ) .

V/hile l a t i t u d e  is a f f o r d e d  u n d e r  t h i s  s e c t i o n  for 

i n d i v i d u a l i z e d  a d j u d i c a t i v e  p r o c e d u r e s ,  c e r t a i n  m i n i m a l



r e q u i r e m e n t s  a r e  i m p o s e d  in the i n t e r e s t s  of e f f i c i e n c y  and 

b a s i c  f a i r n e s s .  A g e n c i e s  m u s t  g i v e  p r o m p t  n o t i c e  of t h e ir  

d i s p o s i t i o n  of  a n y  a p p l i c a t i o n ,  p e t i t i o n ,  or requ est, t h e r e b y  

d i s c o u r a g i n g  t h e  d e s u e t u d i n o u s  c o n d u c t  w h i c h  r e f l e c t s  a d v e r s e l y  

u p o n  g o v e r n m e n t  in  t h e  p u b l i c  eye. W h e r e  s u c h  d i s p o s i t i o n  

i n v o l v e s  a d e n i a l ,  i n  w h o l e  or in  p a r t ,  of  an a p p l i c a t i o n ,  

p e t i t i o n ,  o r  r e q u e s t ,  the a g e n c y  m u s t  a c c o m p a n y  its d e n i a l  wi t h 

a b r i e f  d i s c u s s i o n  of  the i s s u e s  and of the r e a s o n s  i n v o l v e d  in 

t h a t  d e n i a l .  S u c h  a d i s c u s s i o n  w i l l  t e n d  to d e t e r  a r b i t r a r y  

d e n i a l  m a d e  w i t h o u t  r e v i e w  of t h e  s u b s t a n c e  of  the ap pl ic at i on ,  

etc. S u c h  a d i s c u s s i o n  w i l l  f u r t h e r  a p p r i s e  the a pp l ic a n t ,  

etc., of t h e  n a t u r e  of a n y  d e f e c t s ,  o m i s s i o n s ,  e r r o r s ,  and so
l

on in the a p p l i c a t i o n s ,  etc.; p e r m i t t i n g  p o s s i b l e  c o r r e c t i o n  of

the same, o r  d e l i n e a t i n g  a n d  n a r r o w i n g  t h e  a re a s w h i c h  m ig ht

w a r r a n t  p u r s u i t  of the m a t t e r  u n d e r  f o r m a l  a u d i c a t i v e  

p r o c e e d i n g s .

F u r t h e r ,  in the c a s e  of p a r t i c u l a r  type s of 

a p p l i c a t i o n s ,  s p e c i f i c  ti me  l i m i t s  a r e  set f o r t h  w i t h i n  w h i c h  

i n it i al  a g e n c y  a c t i o n  m u s t  be taken. T h e s e  t y p e s  of

a p p l i c a t i o n s  h a v e  as  a c o m m o n  ne x us  t he  e x i s t e n c e  of a right or

i n t e r e s t  in p r o p e r t y .  T he ti me  r e q u i r e m e n t s  are a r e c o g n i t i o n  

that d e l a y  i n  the a d m i n i s t r a t i v e  p r o c e s s  in su c h c a s e s  can work 

i n j u r y  to p r o p e r t y ,  c o n t r a r y  to the s u b s t a n t i v e  due p r o c e s s  

requi e m e n t s  of the C o n s t i t u t i o n s  of A l a s k a  a nd  the U ni te d  

States. T h e  t i m e  l i m i t a t i o n s  i n c o r p o r a t e d  w o u l d  not s e e m  

u n d u l y  b u r d e n s o m e  to the a g e n c i e s  a f f e c t e d :  s i m p l e  m a t t e r s



s h o u l d  b e  s i m p l y  d i s p o s e d  of; m o r e  c o m p l i c t e d  m a t t e r s  sho ul d b e  

d e t e r m i n e d  u p o n  th e  w h o l e  o f  th e c o m p l i c a t i o n s ,  w h i c h  

c o n s i d e r a t i o n  t e n d s  t o w a r d  t h e  u s e  o f  th e  h e a r i n g  p r o c e d u r e s  

p r o v i d e d  for in the d r a f t .  T h e  c o m m e n c e m e n t  o f  s u c h  formal 

a d j u d i c a t i v e  p r o c e d u r e s  is a c o u r s e  a v a i l a b l e  to an a g e n c y  

w h i c h  would c o m p l y  w i t h  t h e  t e m p o r a l  l i m i t a t i o n s  of  this 

s e c t i o n .

S u b s e c t i o n  (c) m a k e s  c l e a r  tha t for l i c e n s e s  w hi ch  

h a v e  no s t a t u t o r y  e x p i r a t i o n  d a te , w h e r e  a p p l i c a t i o n  for 

r e n e w a l  is t i m e l y  a n d  w e l l  f i le d,  n o  e x p i r a t i o n  o c c u r s  until 

a l l  a v a i l a b l e  l e g a l  p r o c e s s  h a s  b e e n  e x h a u s t e d .

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( Ju l y 1981)

R e v i s e d  M o d e l  APA, §4-102.



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 3 5 0 ,  A g e n c y  a c t i o n  a g a i n s t  l i c e n s e e s

A n  a g e n c y  m a y  n ot  ra vo k e,  sus p en d,  m o d i f y ,  annul,

w i t h d r a w  or a m e n d  a l i c e n s e  u n l e s s  the a g e n c y  f i r s t  g i v e s

n o t i c e  b y  a c c u s a t i o n  a nd  a f f o r d s  a n  o p p o r t u n i t y  for an 

a p p r o p r i a t e  a d j u d i c a t i v e  p r o c e e d i n g  u n d e r  t h i s  c h a p t e r .  This 

s e c t i o n  does not p r e c l u d e  a n  a g e n c y  f r o m  t a k i n g  i m m e d i a t e  

a c t i o n  to p r o t e c t  t he  p u b l i c  i n t e r e s t  u n d e r  S e c t i o n  44.6 2. 51 0,  

or fro m a d o p t i n g  r e g u l a t i o n s  p e r t a i n i n g  t o  a c l a s s  of  licensees.

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s ;

See D r a f t e r ' s  C o m m e n t s ,  R e v i r e d  M o d e l  A P A

( 4 ) S o u r c e :

R ev i s ed  M o d e l  AFA, §4-103



• •
(1) P r o p o s e d  S e c t i o n ;

Sec. 4 4 . 6 2 . 3 6 0 ,  D e l e g a t i o n  o f  p o w e r  b y  a g e n c i e s

(a) A n  a g e n c y  m a y  d e l e g a t e  t h e  p o w e r  to act, t o  h e ar  

a n d  to d e c i d e ,  u n l e s s  e x p r e s s l y  p r o h i b i t e d  b y  law.

(b) W h e r e  the w o r d  " a g e n c y "  a l o n e  is used, the po wer 

to  a c t  m a y  b e  d e l e g a t e d  b y  the a g e n c y ,  a nd  w h e r e  the w o rd s 

" a g e n c y  i t s e l f "  a r e  used, the p o w e r  t o  a c t  m a y  not b e  d e l e g a t e d  

u n l e s s  a s t a t u t e  r e l a t i n g  to t h a t  a g e n c y  a u t h o r i z e s  the d e l e­

g a t i o n  of its p o w e r  to h e a r  a n d  d e c i d e .

(2) C u r r e n t  S e c t i o n :

( A t t a c h  d at e nd  of  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) So ur c e;

AS 4 4 . 6 2 . 3 4 0



Sec. 44.62.340. Delegation o f  power by agencies, (a) An agency 
listed in AS 44.62.330 may delegate r  e power to act, to bear and to 
decide, unless expressly prohibited by law.

(b) In a law enacted after April 29, 1959, where the word "agency” 
alone is used, the power to act may be delegated by the agency, and 
where the words "agency itself are used, the power to act may not be 
delegated unles;. a statute relating to that agency authorizes the 
delegation of its power to hear and decide. (§ 1(1) (ch 2) ch 143 SLA 
1959)



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 3 7 0 ,  H e a r i n g  o f f i c e r s

'(a) N o  p e r s o n  m a y  b e  e m p l o y e d  or  a s s i g n e d  as a 

h e a r i n g  o f f i c e r  u n l e s s  h e  or  s h e  s h al l  h a v e  b e e n  a d m i t t e d  to 

p r a c t i c e  law for at  l e a s t  t w o  y e a r s  i m m e d i a t e l y  b e f o r e  su ch 

e m p l o y m e n t  or a s s i g n m e n t .

(b) A n  a g e n c y  m a y  e m p l o y  h e a r i n g  o f f i c e r s  o n  a n  

u n b i a s e d  and i m p a r t i a l  b a s i s  w i t h i n  the p a r t i c u l a r  a g e n c y  and 

m a y  p r e s c r i b e  a d d i t i o n a l  q u a l i f i c a t i o n s .

(c) W h e n  an  a g e n c y  w h i c h  d o e s  not h a v e  h e a r i n g

o f f i c e r s  a v a i l a b l e  to it so  r e q u e s t s ,  the l i e u t e n a n t  g o v e r n o r

sh al l a s s i g n  a q u a l i f i e d ,  u n b i a s e d ,  an d i m p a r t i a l  h e a r i n g  

off ic e r,  w i t h  e x p e r i e n c e  in the g e n e r a l  p r a c t i c e  of  law, to 

c o n d u c t  h e a r i n g s  u n d e r  th i s  c h a p t e r .

(2) C u r r en t  S e c t i o n ;

(Attached  at e n d  o f  th i s d r a f t  s e c t i o n )

(? ) C o m m e n t s ;

T h i s  s e c t i o n  p e r m i t s  i n d i v i d u a l  a g e n c i e s  to e m p l o y  

h e a r i n g  o f f i c e r s  on  a f u l l - t i m e  or c a s e - b y - c a s e  b a s i s ,  s o  long 

as su ch o f f i c e r s  r e m a i n  i m p a r t i a l  a n d  u n b i a s e d .  Wher e ,  for 

r e a s o n s  of e c o n o m y  or o t h e r w i s e ,  a n  cigency d o e s  not  w i s h  or is 

u n a b l e  to d i r e c t l y  e m p l o y  h e a r i n g  o f f i c e r s ,  it m a y  r e q u e s t  the



L i e u t e n a n t  G o v e r n o r  to  p r o v i d e  such. B e c a u s e  o f  the  

q u a s i - j u d i c i a l  n a t u r e  o f  a d m i n i s t r a t i v e  a d j u d i c a t i v e  

p r o c e e d i n g s ,  a l e g a l  b a c k g r o u n d  is r e q u i r e d  o f  a l l  h e a r i n g

o f f i c e r s .

(4) S o u r c e :

AS 4 4 .6 2  .350



Sec. 44.62.350. Appointment of hearing officers, ta) The 
governor shall assign a qualified, unbiased, and impartial hearing 
officer, with experience in the general practice of law, to conduct 
hearings under this chapter. The hearing officer m a y  perform other 
duties in connection with the administration of this chapter and other 

laws.
(b) A n  agency with hearing officers m a y  continue their employment 

as hearing officers on an unbiased and impartial basis within the 
particular agency and m a y  hire additional officers and prescribe 
additional qualifications.
(c) A  hearing officer hired after April 29, 1959, except to conduct 

hearings under the Alaska Employment Security Act (AS 23.20), shall 
have been admitted to practice law for at least two years immediately 
before his appointment. (§ 3 (ch 2) ch 143 SLA 1959; a m  § 7 ch 5 SLA 

1966)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 3 8 0 ,  P r e s i d i n g  o f f i c e r ;  d i s q u a l i f i c a t i o n ;

p o w e r s

(a) O n e  o r  m o r e  q u a l i f i e d  m e m b e r s  o f  t h e  a g e n c y  h e a d ,  

or o n e  o r  m o r e  d u l y  a p p o i n t e d  h e a r i n g  o f f i c e r s  m a y ,  in t h e  

d i s c r e t i o n  o f  t h e  a g e n c y ,  b e  t h e  p r e s i d i n g  o f f i c e r .

(b) A n y  i n d i v i d u a l  s e r v i n g  o r  d e s i g n a t e d  t o  s e r v e  

a l o n e  or w i t h  o t h e r s  a s  p r e s i d i n g  o f f i c e r  s h a l l  b e  d i s q u a l i f i e d  

f r o m  t h e  h e a r i n g  f o r  b i a s ,  p r e j u d i c e ,  i n t e r e s t ,  o r  a n y  o t h e r  

c a u s e  p r o v i d e d  in t h i s  c h a p t e r  o r  for w h i c h  a j u d g e  is 

d i s q u a l i  f i e d .

(c) .The p r e s i d i n g  o f f i c e r  may:

(1) a d m i n i s t e r  o a t h s  a n d  a f f i r m a t i o n s ;

(2) i s s u e  s u j p o e n a s  a u t h o r i z e d  b y  la w ;

(3) o r d e r  d i s c o v e r y  b y  the p a r t i e s  a s  p r o v i d e d

in A S  4 4 . 6 2 . 6 0 0  a n d  i s s u e  p r o t e c t i v e  o r d e r s ;

(4) r u l e  o n  o f f e r s  o f  p r o o f  a n d  r e c e i v e  r e l e v a n t  

( e v i d e n c e ;

(5) o r d e r  d e p o s i t i o n s  or  h a v e  d e p o s i t i o n s  t a k e n

w h e n  t h e  e n d s  o f  j u s t i c e  w o u l d  b e  s e r v e d ;

(6) r e g u l a t e  t h e  c o u r s e  o f  the h e a r i n g ,  i n c x u d -  

i n g  c o n t i n u a n c e s ;

(7) h o l d  c o n f e r e n c e s  for the s e t t l e m e n t  or  s i m­

p l i f i c a t i o n  o f  the i s s u e s  b y  c o n s e n t  o f  t h e  p a r t i e s ;



(8) d i s p o s e  o f  p r o d e c u r a l  r e q u e s t s  o r  s i m i l a r  

m a t t e r s ;

(9) a d v i s e  t h e  a g e n c y  o n  m a t t e r s  o f  la w ;  a n d

(1C) e x e r c i s e  o t h e r  p o w e r s  n e c e s s a r y  f o r  t h e

o r d e r l y  c o n d u c t  o f  t h e  h e a r i n g  n o t  e x p r e s s l y  

p r o h i b i t e d  b y  t h i s  c h a p t e r  o r  r e s e r v e d  t o  t h e  a g e n c y  

i t s e l f .

t

(2 ) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s :

Tl .i s s e c t i o n  p r o v i d e s  for t h e  i d e n t i f i c a t i o n  o f  a 

p r e s i d i n g  o f f i c e r  w h o  w i l l  h a v e  p r i n c i p a l  r e s p o n s i b i l i t y  for 

t h e  c o n d u c t  o f  a d j u d i c a t i v e  h e a r i n g s  u n d e r  t h i s  d r a f t .  T h e  

p r e s i d i n g  o f f i c e r  m a y  b e  a m e m b e r  o f  t h e  a g e n c y  h e a d  or m a y  b e  

a h e a r i n g  o f f i c e r ;  o n e  or m o r e  p e r s o n s  m a y  b e  d e s i g n a t e d  as 

p r e s i d i n g  o f f i c e r ,  a s  w o u l d  b e  the c a s e  in m u l t i p l e  h e a r i n g s  o n  

d i s c r e t e  a s p e c t s  o f  a s i n g l e  p r o c e e d i n g .  P r e s i d i n g  o f f i c e r s

m a y  b e  d i s q u a l i f i e d  for b i a s  u p o n  p e t i t i o n  o f  a p a r t y  a n d

d e t e r m i n a t i o n  b y  t h e  a g e n c y .  S h o u l d  t h e  n e e d  a r i s e ,  a d d i t i o n a l  

h e a r i n g  o f f i c e r s  c o u l d  b e  s o u g h t  u n d e r  the p r o v i s i o n s  o f  

§.3 7 0 ( c )  u n t i l  a n  u n b i a s e d  p r e s i d i n g  o f f i c e r  is f o u n d .

(4 ) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1 9 3 1 )

D r a f t  M o d e l  A P A  §4-202 *



Sec. 4 4 . 6 2 . 3 9 0 ,  P o w e r  to a d m i n i s t e r  o a t h s

I n  a n  a d j u d i c a t o r y  p r o c e e d i n g  u n d e r  t h i s  c h a p t e r  a n  

a g e n c y ,  a g e n c y  m e m b e r ,  h e a r i n g  o f f i c e r ,  p r e s i d i n g  o f f i c e r  or 

o t h e r  p e r s o n  a u t h o r i z e d  b y  l a w  m a y  a d m i n i s t e r  o a t h s  a n d  

a f f i r m a t i o n s  a n d  c e r t i f y  o f f i c i a l  a c t s .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) Comments:

(4) S o u r c e :

A S  4 4  . 6 2 . 6 2 0



Sec. 44.52.620. P o w e r  to administer oaths. In a proceeding under 
A S  44.62.330 —  44.62.630 an agency, agency member, secretar}' of an 
agency or herring officer m a y  administer oaths and affirmations and 
certify official acts. (§ 30 (ch 2) ch 143 SLA 1959)



( 1 ) P r o p o s e d  S e c t i o n ;

Sec. 4 4 . 6 2 . 4 0 0 ,  A c c u s a t i o n

A  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  a r i g h t ,  a u t h o r i t y

l i c e n s e  o r  p r i v i l e g e  s h o u l d  b e  r e v o k e d ,  s u s p e n d e d ,  l i m i t e d  or 

c o n d i t i o n e d  is i n i t i a t e d  b y  f i l i n g  an a c c u s a t i o n .  T h e  a c c u s a­

ti o n  s h a l l  (1) b e  a  w r i t t e n  s t a t e m e n t  o f  c h a r g e s  s e t t i n g  o u t  in 

o r d i n a r y  a n d  c o n c i s e  l a n g u a g e  t h e  a c t s  o r  omissitifts w i t h  w h i c h  

t h e  r e s p o n d e n t  is c h a r g e d ,  s o  t h a t  the r e s p o n d e n t  is a b l e  to 

p r e p a r e  h i s  d e f e n s e ;  a n d  (2) s p e c i f y  t h e  s t a t u t e  a n d  r u l e  w h i c h  

the r e s p o n d e n t  is a l l e g e d  t o  h a v e  v i o l a t e d ,  b u t  m a y  n o t  c o n s i s t  

m e r e l y  o f  c h a r g e s  p h r a s e d  i n  the l a n g u a g e  o f  t h e  s t a t u t e  a n d

r u l e

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e

A S  4 4 . 6 2 . 3 6 0



Sec. 44.62.360. Accusation. A  hearing to determine whether a 
right, authority, license or privilege should be revoked, suspended, 
limited or conditioned is initiated by filing an accusation. The accusa­
tion shall (1) be a written statement of charges setting out in ordinary 
and concise language the acts or omissions with which the respondent 
is charged, so that the respondent is able to prepare his defense; (2j 
specify the statute and rule which the respondent is alleged to have 
violated, but may not consist merely of charges phrased in the lan­
guage of the statute and rule; and (3) be verified, unless made by a 
public officer acting in his official capacity or by an employee of the 
agency on whose behalf the proceeding is to be held; the verification 
may be on information and belief. (§ 4 (ch 2) ch 143 S L A  1959)



( I ) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 4 2 0 ,  S t a t e m e n t  o f  i s s u e s

(a) A  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  a r i g h t ,  

a u t h o r i t y ,  l i c e n s e  o r  p r i v i l e g e  s h o u l d  b e  g r a n t e d ,  i s s u e d  or 

r e n e w e d  is i n i t i a t e d  b y  f i l i n g  a s t a t e m e n t  o f  i s s u e s .  T h e  

s t a t e m e n t  o f  i s s u e s  is a w r i t t e n  s t a t e m e n t  s p e c i f y i n g

(1) t h e  s t a t u t e  a n d  r u l e  w i t h  w h i c h  t h e  r e s p o n d­

e n t  m u s t  s h o w  c o m p l i a n c e  b y  p r o d u c i n g  p r o o f  a t  the 

h e a r i n g ,  a n d

(2) p a r t i c u l a r  m a t t e r s  w h i c h  h a v e  c o m e  t o  the 

a t t e n t i o n  o f  t h e  i n i t i a t i n g  p a r t y  a n d  w h i c h  w o u l d  

a u t h o r i z e  a d e n i a l  o f  t h e  a g e n c y  a c t i o n  s o u g h t .

(b) T h e  s t a t e m e n t  o f  i s s u e s  s h a l l  b e  s e r v e d  in  the 

s a m e  m a n n e r  a s  a n  a c c u s a t i o n .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

(4) S o u r c e :

A S  4 4 . 6 2 . 3 7 0



Sec. 44.62.370. Statement of issues, (a) A  hearing to determine 
whether a right, authority, license or privilege should be granted, 
issued or renewed is initiated by filing a statement of issues. The 
statement of issues is a written statement specifying (1) the statute and 
rule with which the respondent must show compliance by producing 
proof at the hearing, and (2) particular matters which have come to the 
attention of the initiating part.y and which would authorize a denial of 
the agency action sought.
(b) The statement of issues shall be verified unless made by a public 

officer acting in his official capacity or by an employee of the agency 
before which the proceeding is to be held. The verification may be on 
information and belief.

(c) The statement of issues shall be served in the same manner as an 
accusation, except that if the hearing is held at the request of the 
respondent (1) A S  44.62.380 and 44.62.390 do not apply, and (2) the 
statement of issues together with the notice of hearing shall be 
delivered or mailed to the parties as provided in § 420 of this chapter. 
(§ 5 (ch 2) ch 143 S L A  1959)



S e c .  4 4 . 6 2 . 4 2 0 ,  L i m i t a t i o n  o n  i n i t i a t i o n  o f  p r o c e e d i n g s

(1) P r o p o s e d  S e c t i o n :

O n l y  a p u b l i c  o f f i c e r  a c t i n g  i n  h i s  o f f i c i a l  c a p a c i t y  

or a n  e m p l o y e e  o f  t h e  a g e n c y  o n  w h o s e  b e h a l f  t h e  p r o c e e d i n g  is 

t o  b e  h e l d  m a y  f i l e  a n  a c c u s a t i o n  o r  s t a t e m e n t  o f  i s s u e s  u n l e s s  

t h e  s t a t u t e  o r  r e g u l a t i o n  g o v e r n i n g  t h e  r e s p o n d e n t  o r  h i s  

a c t i v i t i e s  e x p r e s s l y  c o n f e r s  u p o n  t h i r d  p e r s o n s  t h e  r i g h t  to 

i n i t i a t e  a n  a d m i n i s t r a t i v e  p r o c e e d i n g ,  in w h i c h  c a s e  the 

a c c u s a t i o n  o r  s t a t e m e n t  o f  i s s u e s  m u s t  b e  v e r i f i e d .  T h e  

v e r i f i c a t i o n  m a y  b e  o n  i n f o r m a t i o n  a n d  b e l i e f .

(2 ) C u r r e n t  S t a t u t e ;

(None)

(3) C o m m e n t s :

T h i s  s e c t i o n  is i n t e n d e d  t o  r e f l e c t  in s r a t u t e  the 

d e c i s i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  in V i c k  v. B o a r d  o f  

E l e c t r i c a l  E x a m i n e r s , 6 2 6  P . 2d 9 0  ( A l a s k a  1 9 8 1 )  to the e f f e c t  

t h a t  a p r i v a t e  c i t i z e n  h a s  n o  l e g a l  p o w e r  to c o m p e l  a g e n c y  

a c t i o n  b y  t h e  f i l i n g  o f  a n  a c c u s a t i o n  or s t a t e m e n t  of  issues.

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1981)



(1) P r o p o s e d  S e c t i o n :

Se c .  4 4 , 6 2 . 4 3 0 /  S e r v i c e  o f  a c c u s a t i o n

(a) U p o n  f i l i n g  t h e  a c c u s a t i o n ,  t h e  a g e n c y

(1) s h a l l  s e r v e  a c o p y  o f  t h e  a c c u s a t i o n  o n  the 

r e s p o n d e n t  a s  p r o v i d e d  in (c) o f  t h i s  s e c t i o n ;

(2) s h a l l  i n c l u d e  w i t h  t h e  a c c u s a t i o n  a p o s t  

c a r d  o r  o t h e r  f o r m  e n t i t l e d  " N o t i c e  o f  D e f e n s e "  which, 

w h e n  s i g n e d  b y  o r  o n  b e h a l f  o f  t h e  r e s p o n d e n t  a n d  

r e t u r n e d  t o  t h e  a g e n c y ,  a c k n o w l e d g e s  s e r v i c e  o f  the 

a c c u s a t i o n  a n d  c o n s t i t u t e s  a n o t i c e  o f  d e f e n s e  u n d e r  

§ 44.62.450 o f  t h i s  c h a p t e r ;

(3) s h a l l  i n c l u d e  in or w i t h  t h e  .copy o f  the 

a c c u s a t i o n  a s t a t e m e n t  t h a t  r e s p o n d e n t  m a y  r e q u e s t  a 

h e a r i n g  b y  f i l i n g  a n o t i c e  o f  d e f e n s e  a s  p r o v i d e d  in 

§44.62.450 o f  t h i s  c h a p t e r  w i t h i n  20 d a y s  a f t e r  the 

a c c u s a t i o n  is s e r v e d  o n  h i m  a n d  t h a t  f a i l u r e  to d o  so 

c o n s t i t u t e s  a w a i v e r  o f  h i s  r i g h t  to a  h e a r i n g ;

(4) m a y  i n c l u d e  w i t h  t h e  a c c u s a t i o n  a n y  i n f o r m a­

t i o n  w h i c h  it c o n s i d e r s  a p p r o p r i a t e .

(b) T h e  s t a t e m e n t  t o  r e s p o n d e n t  s h a l l  b e  s u b s t a n­

t i a l l y  in t h e  f o l l o w i n g  form:

U n l e s s  a w r i t t e n  r e q u e s t  for a h e a r i n g  s i g n e d  b y  or on  

b e h a l f  of  the p e r s o n  n a m e d  a s  respc-'dont in t h e  a c c o m p a n y i n g  

a c c u s a t i o n  is d e l i v e r e d  o r  m a i l e d  v o t h e  a g e n c y  w i t h i n  15 da y s



a f t e r  t h e  a c c u s a t i o n  w a s  p e r s o n a l l y  s e r v e d  o n  y o u  o r  m a i l e d  to 

you, ( h e r e  i n s e r t  n a m e  o f  a g e n c y )  m a y  p r o c e e d  u p o n  t h e  a c c u s a­

ti o n  w i t h o u t  a  h e a r i n g .  T h e  r e q u e s t  for a h e a r i n g  m a y  b e  m a d e  

b y  d e l i v e r i n g  or m a i l i n g  t h e  e n c l o s e d  f o r m  e n t i t l e d  " N o t i c e  of 

D e f e n s e " ,  o r  b y  d e l i v e r i n g  o r  m a i l i n g  a n o t i c e  o f  d e f e n s e  as 

p r o v i d e d  b y  A S  4 4 . 6 2 . 4 5 0  to: ( h e r e  i n s e r t  n a m e  a n d  a d d r e s s  of

a g e n c y ) .

(c) T h e  a c c u s a t i o n  a n d  a l l  a c c o m p a n y i n g  i n f o r m a t i o n  

m a y  b e  s e n t  t o  t h e  r e s p o n d e n t  b y  a n y  m e a n s  s e l e c t e d  b y  the 

a g e n c y .  H o w e v e r ,  n o  o r d e r  a d v e r s e l y  a f f e c t i n g  the r i g h t s  o f  

the r e s p o n d e n t  m a y  b e  m a d e  b y  t h e  a g e n c y  u n l e s s  t h e  r e s p o n d e n t  

is s e r v e d  p e r s o n a l l y  or b y  r e g i s t e r e d  m a i l ,  f i l e s  a n o t i c e  of  

d e f e n s e ,  o r  o t h e r w i s e  a p p e a r s .  S e r v i c e  m a y  b e  p r o v e d  in the 

m a n n e r  a u t h o r i z e d  in c i v i l  a c t i o n s .  S e r v i c e  b y  r e g i s t e r e d  m a i l  

is e f f e c t i v e  if a s t a t u t e  o r  a g e n c y  r u l e  r e q u i r e s  t h e  

r e s p o n d e n t  t o  file h i s  a d d r e s s  w i t h  t h e  a g e n c y  a n d  t o  n o t i f y  

the a g e n c y  o f  a c h a n g e ,  a n d  if a r e g i s t e r e d  l e t t e r  c o n t a i n i n g  

the a c c u s a t i o n  a n d  a c c o m p a n y i n g  m a t e r i a l  is m a i l e d ,  a d d r e s s e d  

to r e s p o n d e n t  at t h e  l a t e s t  a d d r e s s  o n  f i l e  w i t h  the a g e n c y .

(2) C u r r e n t  S e c t i o n:

( A t t a c h e d  at e n d  o f  th i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

A S  4 4 . 6 2 . 3 0 0



Sec. 44.62.380. Service of accusation, (a) Upon filing the accusa­tion., the agency
(11 shall serve a copy of the accusation on the respondent as provided 

in (c) of this section;

(2) shall include with the accusation a post card or other form 
entitled "Notice of Defense” which, when signed by or on behalf of the 
respondent and returned to the agency, acknowledges service of the 
accusation and constitutes a notice of defense under A S  44.62.390;

(3) shall include in or with the copy of the accusation a statement 
that [respondent may request a hearing by filing a notice of defense as 
provided in A S  44.62.390 within 15 days after the accusation is served 
on him and that failure to do so constitutes a waiver of his right to a 
her ring;

(41 m a y  include with the accusation any information which it 
considers appropriate.

(b) The statement to respondent shall be substantially in the follow­
ing form: . . .  '■

Unless a written request for a hearing signed by or on behalf of the 
person named as respondent in the accompanying accusation is 
delivered or mailed to the agency within 15 days after the accusation 
was personally served on you or mailed to „ ou, (here insert name of 

agency) m a y  proceed upon the accusation without a hearing. The 
request foi a hearing may be made by d.livering or mailing the 
enclosed form entitled "Notice of Defense," or by delivering or mailing 
a notice of defense as provided by AS  44.62.i.?\j to: (here insert name 
and address of agency).
(c) The accusation and all accompanying i: rmation m a y  be sent to 

the respondent by any means selected by the agency. However, no 
order adversely affecting the rights of the respondent may be made by 
the agency unless the respondent is served personally or by registered 
mail, files a notice of defense, or otherwise appears. Service may be 
proved in the manner authorized in civil actions. Service by registered 
mail is effective if a statute or agency rule requires the respondent to 
file his address with the agency and to notify the agency of a change, 
and if a registered letter containing the accusation and accompanying 
material is mailed, addressed to respondent at he latest address on file 
with the agency. (§ 6 (ch 2) ch 143 S L A  195L>)



b u t  t h e  a g e n c y  in its d i s c r e t i o n  m a y  n e v e r t h e l e s s  g r a n t  a 

h e a r i n g .  U n l e s s  o b j e c t i o n  is t a k e n  a s  p r o v i d e d  i n  (a)(3) o f  

t h i s  s e c t i o n /  a l l  o b j e c t i o n s  t o  t h e  f o r m  o f  t h e  a c c u s a t i o n  a r e

w a i v e d .

(d) T h e  n o t i c e  o f  d e f e n s e  s h a l l  b e  i n  w r i t i n g  s i g n e d  

b y  o r  o n  b e h a l f  o f  the, r e s p o n d e n t  a n d  s h a l l  s t a t e  h i s  m a i l i n g  

a d d r e s s .  It  n e e d  n o t  b e  v e r i f i e d  o r  f o l l o w  a p a r t i c u l a r  form.

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

(4) S o u r c e ; 

A S  4 4 . 6 2



Sec. 44.62.390. Notice of defense, (a) Within 15 days after service 
upon him of the accusation, the respondent m a y  file with the agency 
a notice of defense. In the notice he may
(1) request a hearing;
(2) object to the accusation upon the ground *hat it does not state 

acts or omissions upon which the agency may i eed;
(3) object to the form of the accusation on the ground that it is so 

indefinite or uncertain that he cannot identify the transaction or pre­
pare his defense;
(4) admit the accusation in whole or in part;
(5) present new matter by way of defense.
(b) Within the time specified the respondent may file one or more 

notices of defense upon any or all of the grounds set out in (a) of this 
section but all of the notices shall be filed within that period unless the 
agency in its discretion authorizes the filing of a later notice.
(c) The respondent is entitled to a hearing on the merits if he files 

a notice of defense, and the notice of defqpse is considered a specific 
denial of all parts of the accusation not expressly admitted. Failure to 
file the notice constitutes a waiver of the respondent’s right to a 
hearing, but the agency in its discretion may nevertheless grant a 
hearing. Unless objection is taken as provided in (a) (3) of this section, 
all objections to the form of the accusation are waived.
(d) The notice of defense shall be in writing, signed by or on behalf 

of the respondent, and shall state his mailing address. It need not be 
verified or follow a particular form. (§ 7 (ch 2) ch 143 S L A  1959)



Sec. 4 4 . 6 2 . 4 5 0 ,  A m e n d e d  o r  s u p p l e m e n t a l  a c c u s a t i o n

A t  a n y  t i m e  b e f o r e  t h e  m a t t e r  is s u b m i t t e d  for d e c i­

s i o n  the a g e n c y  m a y  f i l e  o r  p e r m i t  t h e  f i l i n g  o f  a n  a m e n d e d  or 

s u p p l e m e n t a l  a c c u s a t i o n .  A l l  p a r t i e s  s h a l l  b e  n o t i f i e d  o f  the 

f i l i n g .  If t h e  a m e n d e d  o r  s u p p l e m e n t a l  a c c u s a t i o n  p r e s e n t s  n e w  

c h a r g e s  the a g e n c y  s h a l l  g i v e  t h e  r e s p o n d e n t  a r e a s o n a b l e  

o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  n e w  c h a r g e s ,  i n c l u d i n g  t h e  r i g h t  

t o  a d v i c e  o f  c o u n s e l ,  p r e s e n t a t i o n  o f  e v i d e n c e ,  h e a r i n g ,  c r o s s -  

e x a m i n a t i o n ,  d i s c o v e r y  a n d  r e b u t t a l .  N e w  c h a r t s  a r e  

c o n s i d e r e d  c o n t r o v e r t e d .  O b j e c t i o n s  t o  t h e  a m e n d e d  or 

s u p p l e m e n t a l  a c c u s a t i o n  m a y  b e  m a d e  o r a l l y  a n d  s h a l l  b e  n o t e d  

in t h e  r e c o r d .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s ;

T h e  e x i s t i n g  s t a t u t o r y  p r o v i s i o n  h a s  b e e n  m o d i f i e d  to 

p r o v i d e  a r e s p o n d e n t  w i t h  a n  o p p o r t u n i t y  t o  a n s w e r  n e w  c h a r g e s  

m a d e  b y  a m e n d e d  or s u p p l e m e n t a l  a c c u s a t i o n ,  e q u a l  to  t h e  

o p p o r t u n i t y  h e  or s h e  w o u l d  l a v e  h a d  if s u c h  n e w  c h a r g e s  h a d  

b e e n  o r i g i n a l l y  m a d e  in t h e  i n i t i a l  a c c u s a t i o n .  T h e  p r o p o s e d

(1) P r o p o s e d  S e c t i o n :



s e c t i o n ,  i n  e f f e c t ,  b a l a n c e s  t h e  r i g h t  o f  t h e  a g e n c y  t o  a l t e r  

t h e  a c c u s a t i o n  w i t h  t h e  r i g h t  o f  t h e  p a r t y  a f f e c t e d  t o  r e s p o n d  

to s u c h  a l t e r a t i o n s .

(4) S o u r c e :

A S  4 4 . 6 2 . 4 0 0



Sec 44.62.400. A m e n d e d  or supplemental accusation. At any 
time before the matter is submitted for decision the agency may file or 
permit the filing of an amended cr supplemental accusation. All parties 
shall be notified of the filing. If the amended or supplemental accusa­
tion presents new charges the agency shall give the respondent a 
reasonable opportunity to prepare his defense to it, but he is not 
entitled to file a further pleading unless the agency in its discretion so 
orders. N e w  charges are considered controverted. Objections to the 
amended or supplemental accusation m a y  be made orally and shall be 
noted in the record. (§ 8 (ch 2) ch 143 SLA 1959)

I



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 4 6 0 ,  R e p r e s e n t a t i o n  a t  h e a r i n g

(a) A n y  p a r t y  m a y  p a r t i c i p a t e  in  a n y  h e a r i n g  u n d e r  

t h i s  c h a p t e r  in p e r s o n  or, if the p a r t y  is a c o r p o r a t i o n  or 

o t h e r  a r t i f i c i a l  p e r s o n ,  b y  a d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e .

(b) W h e t h e r  or n o t  p a r t i c i p a t i n g  in  p e r s o n ,  a n y  p a r t y  

m a y  b e  a d v i s e d  a n d  r e p r e s e n t e d  a t  h e a r i n g  a t  t h e  p a r t y ' s  c o s t  

b r  c o u n s e l  or, u n l e s s  p r o h i b i t e d  b y  a n y  p r o v i s i o n  o f  law, o t h e r  

r e p r e s e n t a t i v e .

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s :

T h i s  s e c t i o n  m a k e s  e x p l i c i t  t h e  g e n e r a l  r i g h t  o f  a 

p a r t y  t o  be  r e p r e s e n t e d  b y  c o u n s e l ,  a t  t h a t  p a r t y ' s  e x p e n s e ,  or 

b y  o t h e r  r e p r e s e n t a t i v e ,  at a l l  a d j u d i c a t o r y  h e a r i n g s .

S o u r c e :

R e v i s e d  M o d e l  AP A ,  §4-203



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 4 7 0 ,  I n t e r v e n t i o n

(a) T h e  p r e s i d i n g  o f f i c e r  s h a l l  g r a n t  o n e  o r  m o r e  

p e t i t i o n s  f o r  i n t e r v e n t i o n  if

(1) T h e  p e t i t i o n  is s u b m i t t e d  i n  w r i t i n g  t o  the 

p r e s i d i n g  o f f i c e r ,  w i t h  c o p i e s  m a i l e d  to  a l l  p a r t i e s  

n a m e d  in t h e  p r e s i d i n g  o f f i c e r ' s  n o t i c e  o f  t h e  

h e a r i n g ,  a t  l e a s t  10 d a y s  b e f o r e  t h e  h e a r i n g ;

( 2 ) T h e  p e t i t i o n  s t a t e s  f a c t s  d e m o n s t r a t i n g  t h a t  

t h e  p e t i t i o n e r ' s  r i g h t s ,  d u t i e s ,  p r i v i l e g e s ,  

i m m u n i t i e s  or  o t h e r  s u b s t a n t i a l  i n t e r e s t s  m a y  b e  

a f f e c t e d  b y  t h e  p r o c e e d i n g  o r  t h a t  t h e  p e t i t i o n e r  

q u a l i f i e s  as a n  i n t e r v e n o r  u n d e r  a n y  p r o v i s i o n  o f  law; 

a n d

(3) T h e  p r e s i d i n g  o f f i c e r  d e t e r m i n e s  that: the 

i n t e r e s t s  o f  j u s t i c e  a n d  the o r d e r l y  a n d  p r o m p t  

c o n d u c t  o f  t h e  p r o c e e d i n g s  w o u l d  n o t  b e  i m p a i r e d  b y  

a l l o w i n g  t h e  i n t e r v e n t i o n .

(b) T h e  p r e s i d i n g  o f f i c e r  m a y  g r a n t  o n e  or m o r e  

p e t i t i o n s  f o r  i n t e r v e n t i o n  a t  a n y  time, u p o n  d e t e r m i n i n g  that 

s u c h  i n t e r v e n t i o n  w o u l d  b e  in the i n t e r e s t s  o f  j u s t i c e  a n d  

w o u l d  n o t  i m p a i r  t h e  o r d e r l y  a n d  p r o m p t  c o n d u c t  o f  t h e  p r o­

c e e d i n g s  .

(c) I f  a p e t i t i o n e r  q u a l i f i e s  for i n t e r v e n t i o n ,  the 

p r e s i d i n g  o f f i c e r  m a y  i m p o s e  c o n d i t i o n s  u p o n  t h e  i n t e r v e n o r ' s



t

p a r t i c i p a t i o n  i n  t h e  p r o c e e d i n g s /  e i t h e r  a t  t h e  t i m e  t h a t  

i n t e r v e n t i o n  is g r a n t e d  or  a t  a n y  s u b s e q u e n t  t i m e .  S u c h  c o n d i­

t i o n s  m a y  i n c l u d e :

(1) L i m i t a t i o n  o n  t h e  i n t e r v e n o r 's p a r t i c i p a t i o n  

t o  d e s i g n a t e  i s s u e s  in w h i c h  the i n t e r v e n o r  h a s  a 

p a r t i c u l a r  i n t e r e s t  d e m o n s t r a t e d  b y  t h e  p e t i t i o n ;

(2) L i m i t a t i o n  o f  t h e  i n t e r v e n o r ' s  u s e  o f  

d i s c o v e r y ,  c r o s s - e x a m i n a t i o n  a n d  o t h e r  p r o c e d u r e s  s o  

a s  t o  p r o m o t e  t h e  o r d e r l y  a n d  p r o m p t  c o n d u c t  o f  t h e  

p r o c e e d i n g s ;  a n d

(3) R e q u i r i n g  t w o  or  m o r e  i n t e r v e n o r s  t o  c o m b i n e  

t h e i r  p r e s e n t a t i o n s  o f  e v i d e n c e  a n d  a r g u m e n t ,  c r o s s -  

e x a m i n a t i o n ,  d i s c o v e r y  a n d  o t h e r  p a r t i c i p a t i o n  in the 

p r o c e e d i n g s .

(d) T h e  p r e s i d i n g  o f f i c e r  s h a l l  r e n d e r  a n  o r d e r  

g r a n t i n g  o r  d e n y i n g  e a c h  p e t i t i o n  for i n t e r v e n t i o n ,  s p e c i f y i n g  

a n y  c o n d i t i o n s ,  a n d  b r i e f l y  s t a t i n g  t h e  r e a s o n s  for t h e  o r d e r .  

T h e  p r e s i d i n g  o f f i c e r  m a y  m o d i f y  t h e  o r d e r  at  a n y  time.- s t a t i n g  

t h e  r e a s o n s  for '.he m o d i f i c a t i o n .

(2) C u r r e n t  S e c t i o n:

(None)

(3 ) C o r r m e n t s :

S e e  r e l a t e d  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

( A ) S o u r c e : a

R e v i s e d  M o d e l  A P A ,  §4-209



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 , 4 8 0 ,  I n f o r m a l  d i s p o s i t i o n

U n l e s s  p r e c l u d e d  b y  law, i n f o r m a l  d i s p o s i t i o n  m a y  b e  

m a d e  o f  a n y  c o n t e s t e d  c a u s e  w h e t h e r  b y  s t i p u l a t i o n ,  a g r e e d  

s e t t l e m e n t ,  c o n s e n t  o r d e r ,  d e f a u l t ,  o r  o t h e r  form.

(2) C u r r e n t  S e c t i o n :

(None)

(3) C o m m e n t s :

T h i s  s e c t i o n  is i n t e n d e d  t o  e n h a n c e  t h e  e f f i c i e n c y  o f  

a d m i n i s t r a t i v e  p r o c e e d i n g s  b y  f o s t e r i n g  the s e t t l e m e n t  of 

m a t t e r s  b y  o t h e r  t h a n  i n v o c a t i o n  o f  t h e  f u l l  f o r m a l  h e a r i n g  

p r o c e s s .  S u c h  s e t t l e m e n t ,  h o w e v e r ,  m a y  n o t  o c c u r  in 

c o n t r a v e n t i o n  o f  o t h e r  l e g a l  r e q u i r e m e n t s .

(4) S o u r c e ;

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1 9 0 1 )



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 4 9 0 ,  S u m m a r y  p r o c e e d i n g s

(a) S u m m a r y  p r o c e e d i n g s  m a y  b e  u s e d  i n  a d j u d i c a t i o n  

in l i e u  of  f o r m a l  h e a r i n g s  if t h e  u s e  o f  s u c h  p r o c e e d i n g s  in 

t h e  c i r c u m s t a n c e s  d o e s  n o t  v i o l a t e  a n y  p r o v i s i o n  o f  law, a n d  if 

t h e  m a t t e r  is e n t i r e l y  w i t h i n  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  

c a t e g o r i e s  for w h i c h  t h e  a g e n c y  h a s  a d o p t e d  a r e g u l a t i o n :

(1) A  m a t t e r  t h a t  c a n  b e  e x p r e s s e d  s o l e l y  in 

m o n e t a r y  t e r m s  a n d  t h a t  i n v o l v e s  a n  a m o u n t  o f  n o t  m o r e  

t h a n  $100,

(2) A  r e p r i m a n d ,  w a r n i n g ,  d i s c i p l i n a r y  r e p o r t  or 

a v e r b a l  s a n c t i o n  w i t h o u t  c o n t i n u i n g  i m p a c t  a g a i n s t  a 

p r i s o n e r ,  s t u d e n t ,  p u b l i c  e m p l o y e e  or  l i c e n s e e ,

(3) T h e  d e n i a l  o f  a n  a p p l i c a t i o n  a f t e r  t h e  

a p p l i c a n t  h a s  a b a n d o n e d  the a p p l i c a t i o n ,

(4) T h e  d e n i a l  o f  a n  a p p l i c a t i o n  for a d m i s s i o n  

to a n  e d u c a t i o n a l  i n s t i t u t i o n  o r  for e m p l o y m e n t  b y  an 

a g e n c y ,

(5) A  m a t t e r  t h a t  is r e s o l v e d  o n  the s o l e  b a s i s  

of i n s p e c t i o n s ,  e x a m i n a t i o n s  o r  t e s t s ,  or

(6) A n y  m a t t e r  w i t h  o n l y  t r i v i a l  p o t e n t i a l  

i m p a c t  o n  the a f f e c t e d  p a r t i e s .

(b) T h e  a g e n c y  h e a d ,  o n e  or m o r e  m e m b e r s  o f  the 

a g e n c y  h e a d ,  or o n e  or m o r e  o t h e r  p e r s o n s  d e s i g n a t e d  b y  the



a g e n c y  h e a d  may, in  t h e  d i s c r e t i o n  o f  t h e  a g e n c y  h e a d ,  b e  the 

p r e s i d i n g  o f f i c e r ,  s u b j e c t  to t h e  r e q u i r e m e n t s  o f  §.380 o f  this 

c h a p t e r .

(c) I f  t h e  p r o c e e d i n g  i n v o l v e s  a m o n e t a r y  m a t t e r  or a 

r e p r i m a n d ,  w a r n i n g ,  d i s c i p l i n a r y  r e p o r t  o f  o t h e r  s a n c t i o n :

(1) T h e  p r e s i d i n g  o f f i c e r  s h a l l ,  b e f o r e  t a k i n g  

a c t i o n ,  g i v e  e a c h  p a r t y  a n  o p p o r t u n i t y  t o  k n o w  t h e  

a g e n c y ' s  v i e w  o f  t h e  m a t t e r  a n d  t o  e x p l a i n  the p a r t y ' s  

v i e w  o f  t h e  m a t t e r ;  a n d

(2) T h e  p r e s i d i n g  o f f i c e r  s h a l l ,  a t  t h e  t i m e  

w h e n  a n y  u n f a v o r a b l e  a c t i o n  is t a k e n ,  g i v e  e a c h  p a r t y  

a b r i e f  s t a t e m e n t  o f  c o n c l u s i o n s  o f  law, the p o l i c y  

r e a s o n s  t h e r e f o r ,  a n d  f i n d i n g s  o f  f a c t  t o  j u s t i f y  the 

a c t i o n  a n d  a n o t i c e  o f  a n y  a v a i l a b l e  a d m i n i s t r a t i v e  

r e v i e w .

(d) 'Die o r d e r  r e n d e r e d  in a p r o c e e d i n g  t h a t  i n v o l v e s  

a m o n e t a r y  m a t t e r  m u s t  b e  in w r i t i n g .  O r d e r s  in o t h e r  s u m m a r y  

p r o c e e d i n g s  m a y  b e  o r a l  or w r i t t e n ,  u n l e s s  o t h e r w i s e  p r e s c r i b e d  

b y  a n y  p r o v i s i o n  o f  l a w .

(e) If r e v i e w  is a v a i l a b l e  w i t h i n  the a g e n c y ,  the 

p r e s i d i n g  o f f i c e r  for t h e  r e v i e w  s h a l l  g i v e  e a c h  p a r t y  a n  

o p p o r t u n i t y  to e x p l a i n  t h e  p a r t y ' s  v i e w  o f  the m a t t e r  u n l e s s  

t h e  p a r t y ' s  v i e w  is a p p a r e n t  f r o m  the w r i t t e n  m a t e r i a l s  in the 

f i l e  s u b m i t t e d  t o  t h i s  p r e s i d i n g  o f f i c e r .  A c t i o n  o n  r e v i e w  

m u s t  b e  in w r i t i n g ,  i n c l u d i n g  a. b r i e f  s t a t e m e n t  o f  c o n c l u s i o n s  

o f  l a w ,  the p o l i c y  r e a s o n s  t h e r e f o r ,  a n d  f i n d i n g s  o f  fact to



j u s t i f y  t h e  a c t i o n  a n d  a n o t i c e  o f  a n y  f u r t h e r  a d m i n i s t r a t i v e  

r e v i e w  a v a i l a b l e .  T h e  p r e s i d i n g  o f f i c e r  i n  t h e  i n i t i a l  s u m m a r y  

p r o c e e d i n g  s h a l l  n o t  b e  t h e  p r e s i d i n g  o f f i c e r  for t h e  r e v i e w .

(f) T h e  r e c o r d  c o n s i s t s  o f  a n y  d o c u m e n t s  a n d  a n y  oral 

c o m m u n i c a t i o n s  r e g a r d i n g  t h e  m a t t e r  t h a t  w e r e  c o n s i d e r e d ,  p r e­

p a r e d  b y  o r  for, or m a d e  t o  t h e  p r e s i d i n g  o f f i c e r  f o r  the 

s u m m a r y  p r o c e e d i n g  a n d  for a n y  r e v i e w .  Ora], c o m m u n i c a t i o n s  

s h a l l  b e  r e d u c e d  to w r i t i n g  a n d  p l a c e d  in t h e  r e c o r d .

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s :

T h i s  s e c t i o n  p r o v i d e s  a n  a g e n c y  w i t h  a n  a l t e r n a t i v e ,  

s u m m a r y  m e a n s  o f  a d m i n i s t r a t i v e  a d j u d i c a t i o n  in c e r t a i n  f a c t u a l  

c i r c u m s t a n c e s  s e t  f o r t h  '.n t h e  t e x t .  T h e  e l e c t i o n  o f  s u c h  a 

p r o c e d u r e  r e s i d e s  in t h e  s o l e  d i s c r e t i o n  o f  t h e  a g e n c y .  S u c h  

d i s c r e t i o n  is w a r r a n t e d  b y  t h e  l i m i t a t i o n s  i m p o s e d  b y  the 

s e c t i o n  u p o n  the s c o p e  o f  m a t t e r s  s u b j e c t  to s u m m a r y  

d i s p o s i t i o n  a n d  b y  t h e  n e e d  for a d m i n i s t r a t i v e  e f f i c i e n c y  w h e r e  

r e l a t i v e l y  m i n o r  m a t t e r s  a r e  c o n c e r n e d .  S u m m a r y  p r o c e e d i n g s  

a r e  in p l a c e  o f  f o r m a l  h e a r i n g  p r o c e d u r e s ;  f i n a l  d e c i s i o n s  

r e s u l t i n g  f r o m  s u c h  p r o c e e d i n g s ,  f o l l o w i n g  e x h a u s t i o n  of  a n y  

a v a i l a b l e  i n t e r n a l  a g e n c y  r e v i e w ,  w o u l d  b e  s u b j e c t  t o  f u r t h e r  

r e v i e w ,  if a t  all, u n d e r  t h e  p r o v i s i o n s  o f  §.700 o f  t h i s  d r a f t .



T o  a v a i l  i t s e l f  o f  t h e  p r o c e d u r e s  s e t  f o r t h  in t h i s  

s e c t i o n #  a n  a g e n c y  m u s t  eidopt c o n f o r m i n g  r e g u l a t i o n s  s p e c i f y i n g  

w h e n  a n d  u n d e r  w h a t  c o n d i t i o n s  s u c h  a s u m m a r y  p r o c e e d i n g  w i l l

b e  u s e d .

(4) S o u r c e :

R e v i s e d  M o d e l  A P A ,  §4-502

A d m i n i s t r a t i v e  l a w  C o m m i t t e e  D r a f t  ( J u l y  1 9 8 1 )



S e c .  4 4 . 6 2 . 5 0 0 ,  C o n f e r e n c e  h e a r i n g

(a) A  c o n f e r e n c e  h e a r i n g  m a y  b e  u s e d  in a d j u d i c a t i o n  

i f  i t s  u s e  in  t h e  c i r c u m s t a n c e s  d o e s  ntit v i o l a t e  a n y  p r o v i s i o n  

o f  la w ,  a n d  if t h e  m a t t e r  is e n t i r e l y  w i t h i n  o n e  or m o r e  

c a t e g o r i e s  f o r  w h i c h  t h e  a g e n c y  h a s  b y  r u l e  a d o p t e d  t h i s  

s e c t i o n ;  h o w e v e r ,  t h o s e  c a t e g o r i e s  m a y  i n c l u d e  o n l y  thv_ 

f o l l o w i n g :

(1) A d j u d i c a t i o n  in  w h i c h  n o  d i s p u t e d  i s s u e  o f  

m a t e r i a l  fact h a s  a p p e a r e d ;  o r

(2) A d j u d i c a t i o n  i n  w h i c h  a d i s p u t e d  i s s u e  of  

m a t e r i a l  f a c t  h a s  a p p e a r e d ,  a n d  t h a t  i n v o l v e s  o n l y :

(i) A  m a t t e r  t h a t  c a n  b e  e x p r e s s e d  s o l e l y  

i n  m o n e t a r y  t e r m s  a n d  t h a t  i n v o l v e s  a n  a m o u n t  o f  

n o t  m o r e  t h a n  $ 1 , 0 0 0 ;

(ii) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

p r i s o n e r ;

(iii) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

s t u d e n t  t h a t  d o e s  n o t  i n v o l v e  e x p u l s i o n  f r o m  an  

a c a d e m i c  i n s t i t u t i o n  o r  s u s p e n s i o n  for m o r e  t h a n  

10 d a y s ;

(iv) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

p u b l i c  e m p l o y e e  t h a t  d o e s  n o t  i n v o l v e  d i s c h a r g e  

f r o m  employrnen c or s u s p e n s i o n  for m o r e  t h a n  10 

d a y s ;  or  i



« *
(v) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

l i c e n s e e  t h a t  d o e s  no'i i n v o l v e  r e v o c a t i o n ,  

s u s p e n s i o n ,  a n n u l m e n t ,  w i t h d r a w a l ,  o r  a m e n d m e n t  

or a  l i c e n s e .

(b) T h e  p r c ' a d u r e s  o f  t h i s  A c t  p e r t a i n i n g  to f o r m a l  

h e a r i n g s  a p p l y  tc ■» .onferenc.e h e a r i n g ,  e x c e p t  t o  t h e  e x t e n t  

o t h e r w i s e  p r o v i d e d  in t h i s  s u b s e c t i o n .

(1) P r e - h e a r i n g  c o n f e r e n c e .

I f  a n  a d j u d i c a t i o n  is i n i t i a t e d  a s  a 

w :~"p<=rence h e a r i n g ,  n o  p r e - h e a r i n g  c o n f e r e n c e  m a y  

b e  h e l d . ✓

(2) S u b p o e n a s ,  d i s c o v e r y  a n d  p r o t e c t i v e  o r d e r s .

T h e  p r o v i s i o n s  o f  §5600-620 d o  n o t  a p p l y  to

c o n f e r e n c e  h e a r i n g s  i n s o f a r  a s  t h e s e  p r o v i s i o n s  

a u t h o r i z e  t h e  i s s u a n c e  a n d  e n f o r c e m e n t  o f  

s u b p o e n a s  a n d  d i s c o v e r y  o r d e r s ,  b u t  d o  a p p l y  to 

c o n f e r e n c e  h e a r i n g s  i n s o f a r  a s  t h e s e  p r o v i s i o n s  

a u t h o r i z e  t h e  p r e s i d i n g  o f f i c e r  t o  i s s u e  

p r o t e c t i v e  o r d e r s ,  at t h e  r e q u e s t  o f  a n y  p a r t y  

or u p o n  t h e  p r e s i d i n g  o f f i c e r ' s  m o t i o n .

I
(3) P r o c e d u r e  at h e a r i n g .

(:L) T h e  p r o v i s i o n s  o f  § 44.6 2 . 5 7 0  s h a l l  

a p p l y .

{:':L) T h e  p r e s i d i n g  o f f i c e r  s h a l l  r e g u l a t e  

the c o u r s e  o f  t h e  p r o c e e d i n g s .

*
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( iii) O n l y  t h e  p a r t i e s  m a y  t e s t i f y  a n d  

p r e s e n t  w r i t t e n  e x h i b i t s .

(iv) T h e  p a r t i e s  m a y  o f f e r  c o m m e n t s  o n  the 

i s s u e s .

(A) I f  the p r e s i d i n g  o f f i c e r  h a s  

r e a s o n  t o  b e l i e v e  t h a t  m a t e r i a l  f a c t s  a r e  in 

d i s p u t e ,  the p r e s i d i n g  o f f i c e r  m a y  r e q u i r e  

a n y  p a r t y  t o  s t a t e  the i d e n t i t y  o f  the 

w i t n e s s e s  or o t h e r  s o u r c e s  t h r o u g h  w h o m  the 

p a r t y  w o u l d  p r o p o s e  t o  p r e s e n t  p r o o f  if the 

p r o c e e d i n g  w e r e  c o n v e r t e d  t o  a f o r m a l  

h e a r i n g ,  e x c e p t  t h a t  if d i s c l o s u r e  of a n y  

f a c t ,  a l l e g a t i o n  o r  s o u r c e  is p r i v i l e g e d  or 

e x p r e s s l y  p r o h i b i t e d  b y  a n y  p r o v i s i o n  o f  

law, t h e  p a r t y  s h a l l  i n d i c a t e  t h a t  

c o n f i d e n t i a l  facts, a l l e g a t i o n s  or s o u r c e s  

a r e  i n v o l v e d  b u t  s h a l l  n o t  d i s c l o s e  the 

c o n f i d e n t i a l  fa c t s ,  a l l e g a t i o n s  or s o u r c e s .

(B) I f  a p a r t y  h a s  r e a s o n  to b e l i e v e  

t h a t  e s s e n t i a l  f a c t s  m u s t  b e  o b t a i n e d  in 

o r d e r  t o  p e r m i t  a n  a d e q u a t e  p r e s e n t a t i o n  o f  

t h e  c a s e ,  t h e  p a r t y  m a y  i n f o r m  t h e  p r e s i d i n g  

o f f i c e r  r e g a r d i n g  the g e n e r a l  n a t u r e  o f  the 

f a c t s  a n d  the s o u r c e s  f r o m  w h c m  the p a r t y  

w o u l d  p r o p o s e  t o  o b t a i n  s u c h  f a c t s  if the 

p r o c e e d i n g  w e r e  converted, to a f o r m a l



(2) C u L r e n t  S e c t i o n : 

(None)

(3) C o m m e n t s :

T h i s  s e c t i o n  p r o v i d e s  f o r  a m o r e  e x p e d i t i o u s  f o r m  of 

h e a r i n g  w h e r e  n o  m a t e r i a l  f a c t  i s  in i s s u e  or i n  s p e c i f i e d  

f a c t u a l  c i r c u m s t a n c e s .  S t r e a m l i n e d  h e a r i n g  p r o c e d u r e s  a r e  set 

f o r t h ,  c o n s i s t e n t  w i t h  t h e  l i m i t e d  s c o p e  o f  t h e  p r o c e e d i n g .  

C e r t a i n  m a t t e r s  m a v  f a l l  w i t h i n  t h e  s c o p e  o f  b o t h  t h i s  s e c t i o n  

a n d  §.490 o f  t h i s  d r a f t .  A s  w i t h  §.490, a n  a g e n c y  m u s t  a d o p t  

c o n f o r m i n g  r e g u l a t i o n s  t o  m a k e  u s e  o f  t h i s  s e c t i o n ;  f u r t h e r  

r e g u l a t i o n s  w o u l d  a p p e a r  d e s i r a b l e  to d i s t i n g u i s h  b e t w e e n  the 

u s e  of  t h i s  s e c t i o n  a n d  §.490 in e a c h  conte'st w h e r e  b o t h  m i g h t  

a p p l y .

(4) S o u r c e ;

R e v i s e d  m o d e l  A P A ,  §4-401



.

t (1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 1 0 /  E m e r g e n c y  a d j u d i c a t i o n

(a) E m e r g e n c y  a d j u d i c a t i o n  m a y  b e  u s e d  i n  s i t u a t i o n s  

i n v o l v i n g  a n  i m m e d i a t e  d a n g e r  t o  t h e  p u b l i c  h e a l t h ,  s a f e t y  o r  

w e l f a r e  r e q u i r i n g  a g e n c y  a c t i o n  w i t h o u t  w a i t i n g  f o r  a n y  o t h e r  

p r o c e e d i  g t h a t  m i g h t  o t h e r w i s e  b e  a v a i l a b l e .

(b) 'The a g e n c y  m a y  t a k e  o n l y  t h a t  a c t i o n  n e c e s s a r y  to 

p r e v e n t  or t o  a v o i d  t h e  i m m e d i a t e  d a n g e r  t o  t h e  p u b l i c  h e a l t h ,  

s a f e t y  or w e l f a r e  t h a t  j u s t i f i e s  u s e  o f  a n  e m e r g e n c y  

a d j u d i c a t i o n ,

(c) A n  i n i t i a l  e m e r g e n c y  o r d e r  m a y  b e  i s s u e d  b y  an 

a g e n c y  u n d e r  t h i s  s e c t i o n  a n d  s h a l l  b e  e f f e c t i v e  f o r  no m o r e  

t h a n  10 d a y s .  T h e  o - d e r  s h a l l  p r o v i d e  for c o m m e n c  m e n t  of a 

h e a r i n g  w i t h i n  10 d a y s  o f  i s s u a n c e .  The p r o c e d u r e  f o r  s u c h  a 

h e a r i n g  s h a l l  b e  s p e c i f i e d  b y  r u l e  a d o p t e a  by t h e  a g e n c y . .

(d) T h e  a g e n c y  s h a l l  g i v e  s u c h  n o t i c e  as i s  p r a c t i c­

a b l e  t o  p e r s o n s  w h o  a r e  r e q u i r e d  to c o m p l y  w i t h  t h e  o r d e r .  T h e  

o r d e r  is e f f e c t i v e  w h e n  r e n d e r e d .

(e) If a h e a r i n g  h a s  b e e n  c o m m e n c e d  w i t h i n  10 d a y s  of 

t h e  i s s u a n c e  o f  a n  i n i t i a l  e m e r g e n c y  o r d e r  u n d e r  t h i s  s e c t i o n ,  

t h e  a g e n c y  m a y  e x t e n d  t h e  o r d e r  for o n e  a d d i t i o n a l  

1 0 - d a y - p e r i c d  t o  e n a b l e  t h e  a g e n c y  t o  d e c i d e  t h e  m a t t e r  a n d  to 

i s s u e  a f i n a l  e m e r g e n c y  o r d e r .  A f i n a l  e m e r g e n c y  o r d e r  i s s u e d  

p u r s u a n t  to t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  b e  e f f e c t i v e



f o r  no  m o r e  t h a n  1 6 0  d a y s ,  m a y  n o t  b e  r e n e w e d  o r  e x t e n d e d ,  a n d  

i s  s u b j e c t  to  t h e  f u r t h e r  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  i n c l u d i n g  

§§.640, .680 a n d . 70 0 .

(f) A f t e r  i s s u i n g  a f i n a l  e m e r g e n c y  o r d e r  u n d e r  t h i s  

s e c t i o n ,  the a g e n c y  s h a l l  p r o c e e d  as q u i c k l y  a s  f e a s i b l e  to 

i n i t i a t e  e n y  p r o c e e d i n g s  t h a t  w o u l d  b e  r e q u i r e d  if t h e  m a t t e r  

d i d  n o t  i n v o l v e  a n  i m m e d i a t e  d a n g e r .

(g) T h e  a g e n c y  s h a l l  m o d i f y  o r  r e s c i n d  t h e  f i n a l  

e m e r g e n c y  o r d e r  w h e n  t h e  m a g n i t u d e  of t h e  d a n g e r  l e s s e n s  or 

w h e n  t h e  d a n a e r  is d i s s i p a t e d .

(h) It i s  t h e  p o l i c y  of the s t a t e  t h a t  e m e r g e n c i e s  

a r e  h e l d  to a m i n i m u m  a n d  a r e  r a r e l y  f o u n d  to e x i s t .

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s  :

T h i s  s e c t i o n  p r o v i d e s  for a s e p a r a t e  c a t e g o r y  of 

a d j u d i c a t i v e  p r o c e e d i n g s  to be e m p l o y e d  in t h e  c o n t e x t  of an 

e m e r g e n c y  s i t u a t i o n .  U n d e r  s u c h  c i r c u m s t a n c e s ,  an a g e n c y  m a y  

i s s u e  an  i n i t i a l  o r d e r  w i t h o u t  p r i o r  n o t i c e  or h e a r i n g .  S u c h  

a n  o r d e r  is l i m i t e d  to  10 d a y s  d u r a t i o n ,  d u r i n g  w h i c h  t i m e  a 

h e a r i n t  m u s t  be  c o m m e n c e d .  T h e  f o r m  o f  t h a t  h e a r i n g ,  h o w e v e r ,  

n e e d  ■ jt be t h a t  p r o v i d e d  for in this d r a f t ,  b u t  m a y  b e

t a i l o r e d  by a n y  a g e n c y  t o  fit t h e  p a r t i c u l a r  e m e r g e n c y

c i r c u m s t n c e s  l i k e l y  t o  b e  f a c e d  by s u c h  a g e n c y .  S u c h  h e a r i n g s



» m a y  i n c o r p o r a t e  p r o v i s i o n s  a c c e l e r a t i n g ,  r e s t r i c t i n g ,  o r

r e d u c i n g  v a r i o u s  p r o c e d u r a l  a s p e c t s  o f  the m o r e  f o r m a l  h e a r i n g  

p r o c e s s .  A n  a g e n c y  m u s t  a d o p t  c o n f o r m i n g  r e g u l a t i o n s  

s p e c i f y i n g  t h e  n a t u r e  o f  s u c h  p r o c e e d i n g s .

If s u c h  a h e a r i n g  i s  h e l d ,  t h e  i n i t i a l  o r d e r  m a y  b e  

e x t e n d e d  o n c e  f o r  an  a d d i t i o n a l  10 d a y s  to p e r m i t  t h e  a g e n c y  to 

i s s u e  a f i n a l  e m e r g e n c y  o r d e r .  S u c h  a n  o r d e r  m a y  h a v e  a 

m a x i m u m  d u r a t i o n  o f  160 d a y s ,  t h e  e n t i r e  e m e r g e n c y  c y c l e  t h u s  

e x t e n d i n g  1 8 0  d a y s .  F i n a l  e m e r g e n c y  o r d e r s  c a n n o t  be  r e n e w e d  

or  e x t e n d e d .  F u r t h e r ,  a l t h o u g h  the h e a r i n g  p r e s c r i b e d  by t h i s  

s e c t i o n  is e x e m p t e d  f r o m  t h e  p r o v i s i o n  of t h e  d r a f t ,  t h e  f i n a l  

e m e r g e n c y  o r d e r  is not. T h u s ,  s u c h  a n  o r d e r  m u s t  b e  in  

a p p r o p r i a t e  f o r m  (§.640) a n d  is s u b j e c t  to r e c o n s i d e r a t i o n  

(§.650) a n d  j u d i c i a l  r e v i e w  (§.700), t h e  s a m e  a s  a n y  o t h e r  

f i n a l  o r d e r .

(4) S o u r c e :

A d m i n i s t r a t i v e  h a w  c o m m i t t e e  D r a f t  ( J u l y  1981)

R e v i s e d  M o d e l  A P A ,  §4-501 

A S  4 2 . 0 7 . 1 8 1

EB



S e c .  4 4 . 6 2 . 5 2 0 ,  A v a i l a b i l i t y  o f  p r e - h e a r i n g  c o n f e r e n c e

(1) P r o p o s e d  S e c t i o n :

(a) T h e  p r e s i d i n g  o f f i c e r  m a y  d e t e r m i n e  w h e t h e r  a 

p r e - h e a r i n g  c o n f e r e n c e  s h a l l  b e  c o n d u c t e d .  If a c o n f e r e n c e  is

c o n d u c t e d ,  t h i s  s e c t i o n  a p p l i e s .
%

(b) T h e  p r e s i d i n g  o f f i c e r  s h a l l  s e t  t h e  t i m e  a n d  

p l a c e  o f  t h e  p r e - h e a r i n g  c o n f e r e n c e  a n d  s h a l l  g i v e  r e a s o n a b l e  

w r i t t e n  n o t i c e  t o  a l l  p a r t i e s  o f  r e c o r d  a n d  to a l l  p e r s o n s  who 

h a v e  f i l e d  w r i t t e n  p e t i t i o n s  to  i n t e r v e n e  i n  t h e  m a t t e r .  The 

a g e n c y  s h a l l  p r o m p t l y  g i v e  n o t i c e  to o t h e r  c a t e g o r i e s  of  

p e r s o n s  to  w h o m  n o t i c e  is r e q u i r e d  b y  a n y  p r o v i s i o n  o f  law.

(c) T h e  n o t i c e  m u s t  i n c l u d e :

(1) T h e  n a m e s  a n d  a d d r e s s e s  of a l l  p a r t i e s  and 

o t h e r  p e r s o n s  to w h o m  n o t i c e  i s  b e i n g  g i v e n  by the 

h e a r i n g  o f f i c e r ;

(2) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  n u m b e r  of  a n y  c o u n s e l  or a g e n c y  e m p l o y e e  

w h o  h a s  b e e n  d e s i g n a t e d  to a p p e a r  for t h e  a g e n c y ;

(3) T h e  o f f i c i a l  t i t l e  o r  o t h e r  r e f e r e n c e  

n u m b e r ,  t h e  n a m e  of t h e  p r o c e e d i n g ,  a n d  a g e n e r a l  

d e s c r i p t i o n  o f  t h e  s u b j e c t - m a t t e r ;

(4) A s t a t e m e n t  o f  t h e  t i m e ,  p l a c e ,  a n d  n a t u r e  

o f  t h e  p r e - h o a r i n g  c o n f e r e n c e  i n c l u d i n g  the i s s u e s  to 

b e  a d d r e s s e d  at t h e  c o n f e r e n c e ;



(5) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  .number o f  t h e  h e a r i n g  o f f i c e r  f o r  the 

p r e - h e a r i n g  c o n f e r e n c e ;  a n d

(6) A  s h o r t  a n d  p l a i n  s t a t e m e n t  t h a t  a t  t h e  

p r e - h e a r i n g  c o n f e r e n c e  t h e  p r o c e e d i n g  m a y ,  w i t h o u t  

f u r t h e r  n o t i c e ,  b e  c o n v e r t e d  i n t o  a c o n f e r e n c e  h e a r i n g  

o r  s u m m a r y  p r o c e e d i n g  f o r  d i s p o s i t i o n  o f  t h e  m a t t e r  a s  

p r o v i d e d  b y  t h i s  c h a p t e r .

(d) T h e  n o t i c e  m a y  i n c l u d e  a n y  o t h e r  m a t t e r s  t h a t  t h e  

h e a r i n g  o f f i c e r  c o n s i d e r s  d e s i r a b l e  t o  e x p e d i t e  t h e  

p r o c e e d i n g s .

(2 )

(3)

(4)

C u r r e n t  S e c t i o n :

(None)

C o m m e n t s :

S e e  r e l a t e d  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  Modej. A P A  

S o u r c e :

R e v i s e d  M o d e l  A P A ,  §4-204



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 3 0 ,  P r e - h e a r i n g  c o n f e r e n c e  p r o c e d u r e  a n d  

p r e - h e a r i n g  o r d e r

(a) A t  the d i s c r e t i o n  o f  t h e  p r e s i d i n g  o f f i c e r ,  all 

o r  p a r t  of t h e  p r e - h e a r i n g  c o n f e r e n c e  m a y  b e  c o n d u c t e d  b y  t e l e -  

p h o n e ,  t e l e v i s i o n ,  or o t h e r  e l e c t r o n i c  m e a n s ,  i f  e a c h  p a r t i c i­

p a n t  i n  t h e  p r e - h e a r i n g  c o n f e r e n c e  h a s  a n  o p p o r t u n i t y  t o  p a r ­

t i c i p a t e  in, t o  h e a r  a n d ,  e x c e p t  w h e n  t e l e p h o n e  is u s e d ,  t o  s e e  

t h e  e n t i r e  p r o c e e d i n g  w h i l e  it > t a k i n g  p l a c e .

(b) T h e  p r e s i d i n g  o f f i c e r  s h a l l  c o n d u c t  t h e  

p r e - h e a r i n g  c o n f e r e n c e  t o  d i s c u s s  w h e r e  a p p l i c a b l e ,  s u c h  

m a t t e r s  as c o n v e r s i o n  o f  t h e  p r o c e e d i n g  co a n o t h e r  t y p e ,  

e x p l o r a t i o n  o f  s e t t l e m e n t  p o s s i b i l i t i e s ,  p r e p a r a t i o n  o f  

s t i p u l a t i o n s ,  s i m p l i f i c a t i o n  o f’ i s s u e s ,  r u l i n g s  o n  i d e n t i t y  a n d  

l i m i t a t i o n  o f  t h e  n u m b e r  o f  w i t n e s s e s  o b j e c t i o n s  to p r o f f e r s  of 

e v i d e n c e ,  d e t e r m i n a t i o n  of  t h e  e x t e n t  to w h i c h  d i r e c t  e v i d e n c e ,  

r e b u t t a l  e v i d e n c e  o r  c r o s s - e x a m i n a t i o n  w i l l  b e  p r e s e n t e d  in 

w r i t t e n  f o r m  a n d  t h e  e x t e n t  to  w h i c h  t e l e p h o n e ,  t e l e v i s i o n  or 

o t h e r  e l e c t r o n i c  m e a n s  w i l l  b e  u s e d  as a s u b s t i t u t e  f o r  

p r o c e e d i n g s  i n  p e r s o n ,  o r d e r  o f  p r e s e n t a t i o n  of  e v i d e n c e  a n d  

c r o s s - e x a m i n a t i o n ,  r u l i n g s  r e g a r d i n g  i s s u a r c e  o f  s u b p o e n a s ,  

d i s c o v e r y  o r d e r s  a n d  p r o t e c t i v e  o r d e r s ,  a n d  o t h e r  m a t t e r s  th a t  

w i l l  p r o m o t e  t h e  o r d e r l y  a n d  p r o m p t  c o n d u c t  o f  t h e  h e a r i n g .

T h e  p r e s i d i n g  o f f i c e r  s h a l l  i s s u e  a p r e - h e a r i n g  o r d e r  

i n c o r p o r a t i n g  t h e  m a t t e r s  d e t e r m i n e d  at t h e  p r e - h e a r i n g  

c o n f e r e n c e .



« »

(c) If a p r e - h e a r i n g  c o n f e r e n c e  i s  n o t  h e l d ,  t h e  

p r e s i d i n g  o f f i c e r  f o r  t h e  f o r m a l  h e a r i n g  m a y  i s s u e  a 

p r e - h e a r i n g  o r d e r ,  b a s e d  o n  t h e  p l e a d i n g s ,  to r e g u l a t e  t h e  

c o n d u c t  of  t h e  p r o c e e d i n g s .

(2) C u r r  ?nt S e c t i o n :

(None)
*

(3) C o m m e n t s :

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e :

R e v i s e d  M o d e l  AP A ,  §4-205



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 4 0 ,  P l e a d i n g s ,  b r i e f s ,  m o t i o n s ,  s e r v i c e

(a) T h e  p r e s i d i n g  o f f i c e r  s h a l l  g i v e  a l l  p a r t i e s  f u l l  

o p p o r t u n i t y ,  a t  a p p r o p r i a t e  s t a g e s  of t h e  p r o c e e d i n g s ,  t o  f i l e  

p l e a d i n g s ,  m o t i o n s ,  o b j e c t i o n s  a n d  o f f e r s  of  s e t t l e m e n t .

(b) T h e  p r e s i d i n g  o f f i c e r  m a y  g i v e  a l l  p a r t i e s  f u l l  

o p p o r t u n i t y ,  a t  a p p r o p r i a t e  s t a g e s  o f  t h e  p r o c e e d i n g s ,  t o  f i l e  

b r i e f s ,  p r o p o s e d  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w  a n d  

p r o p o s e d  i n i t i a l  o r  f i n a l  o r d e r s .

(c) A p a r t y  w h o  f i l e s  a n y  p a p e r s  s h a l l  s i m u l t a n e o u s l y  

s e r v e  c o p i e s  o n  a l l  p a r t i e s .

(2) C u r r e n t  S e c t i o n :

(None)

(3) C o m m e n t s :

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e ;

R e v i s e d  M o d e l  APA, §4-207



(1) P r o p o s e d  S e c t i o n ;

S e c .  4 4 . 6 2 . 5 5 0 ,  T i m e  a n d  p l a c e  of h e a r i n g

(a) T h e  h e a r i n g  s h a l l  b e  h e l d  in t h e  c o m m u n i t y :

(1) N e a r e s t  to w h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r

w h e r e  t h e  r e s p o n d e n t  r e s i d e s ;  and
»

(2) W h i c h  h a s  a d i s t r i c t  or s u p e r i o r  c o u r t .

(b) T h e  a g e n c y  m a y  s e l e c t  a p l a c e  d i f f e r e n t  f r o m  t h a t  

p r e s c r i b e d  in (a) of t h i s  s e c t i o n  f o r  e i t h e r  of  t h e  f o l l o w i n g  

r e a s o n s :

(1) W h e n  t h e  c o n v e n i e n c e  of w i t n e s s e s  a n d  the 

e n d s  o f  j u s t i c e  w o u l d  be  p r o m o t e d  b y  t h e  c h a n g e ;

(2) If t h e  a g e n c y  f i n d s  t h a t  t h e  r e s p o n d e n t  

o t h e r w i s e  w o u l d  b e  p u t  t o  u n n e c e s s a r y  i n c o n v e n i e n c e .

(c) N o t w i t h s t a n d i n g  (a) or (b) of t h i s  s e c t i o n ,  the 

p a r t i e s  by a g r e e m e n t  m a y  s e l e c t  a n y  p l a c e  in t h e  s t a t e .

(2) C u r r e n t S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1901) 

AS 4 4 . 6 2 . 4 1 0



Sec. 44.62.410. Time and place of hearing. The agency shall 
determine the time and place of hearing. The hearing shall be held in 
Juneau or Ketchikan, whichever is closer to the place where the 
transaction occurred or where the respondent resides, if the transaction 
occurred in or the respondent resides in the Southeastern Senate 
District; in Anchorage if the transaction occurred or the respondent 
resides within the South Central Senate District; in Fairbanks or 
Nome, whichever is closer to the place where the transaction occurred 
or where the respondent resides, if the transaction occurred in or the 
respondent resides in the Central or Northwestern Senate Districts. 
The agency may, if the transaction occurred in a senate district other 
than that of respondent’s residence, select the place of hearing appro­
priate for either district. The agency may select a different place nearer 
the place where the transaction occurred or where the respondent 
resides, or the parties by agreement may select any place in the state. 
(§ 9 (ch 2) ch 143 S L A  1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 6 0 ,  N o t i c e  o f  h e a r i n g

(a) T h e  p r e s i d i n g  o f f i c e r  f o r  t h e  h e a r i n g  s h a l l  set

t h e  t i m e  a n d  p l a c e  o f  t h e  h e a r i n g  a n d  s h a l l  g i v e  r e a s o n a b l e

w r i t t e n  n o t i c e  t o  a l l  p a r t i e s  o f  r e c o r d  a n d  t o  a l l  p e r s o n s  w h o
%

h a v e  f i l e d  w r i t t e n  p e t i t i o n s  to i n t e r v e n e  in t h e  m a t t e r .

(b) T o  t h e  e x t e n t  n o t  i n c l u d e d  i n  a p r e - h e a r i n g  o r d e r  

a c c o m p a n y i n g  it, t h e  n o t i c e  m u s t  i n c l u d e :

(1) T h e  n a m e s  a n d  a d d r e s s e s  o f  a l l  p a r t i e s  and 

o t h e r  p e r s o n s  to w h o m  n o t i c e  is b e i n g  g i v e n  b y  t h e  

p r e s i d i n g  o f f i c e r ;

.(2) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  n u m b e r  o f  a n y  c o u n s e l  o r  a g e n c y  e m p l o y e e  

w h o  h a s  b e e n  designated! t o  a p p e a r  f o r  t h e  a g e n c y ;

(3) T h e  o f f i c i a l  f i l e  or  o t h e r  r e f e r e n c e  n u m b e r ,  

t h e  n a m e  o f  t h e  p r o c e e d i n g ,  a n d  a g e n e r a l  d e s c r i p t i o n  

c f  t h e  s u b j e c t - m a t t e r ;

(4) A  s t a t e m e n t  o f  t h e  t i m e ,  p l a c e  a n d  n a t u r e  of 

t h e  h e a r i n g ;

(5) A  s t a t e m e n t  o f  t h e  l e g a l  a u t h o r i t y  a n d  

j u r i s d i c t i o n  u n d e r  w h i c h  t h e  h e a r i n g  i s  to  b e  h e l d ;

(6) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  n u m b e r  of t h e  p r e s i d i n g  o f f i c e r ;



(7) A  s h o r t  a n d  p l a i n  s t a t e m e n t  o f  t h e  i s s u e s  

i n v o l v e d  a n d  t o  t h e  e x t e n t  k n o w n  to t h e  p r e s i d i n g  

o f f i c e r ,  o f  t h e  m a t t e r s  a s s e r t e d  b y  t h e  p a r t i e s ;  and

(c) T h e  n o t i c e  m a y  i n c l u d e  a n y  o t h e r  m a t t e r s  t h a t  the 

p r e s i d i n g  o f f i c e r  c o n s i d e r s  d e s i r a b l e  t o  e x p e d i t e  t h e  

p r o c e e d i n g s .

(d) I h e  a g e n c y  s h a l l  p r o m p t l y  g i v e  n o t i c e  t o  c a t e­

g o r i e s  of p e r s o n s  t o  w h o n  n o t i c e  is r e q u i r e d  b y  a n y  p r o v i s i o n  

o f  l a w  b u t  h a s  n o t  b e e n  g i v e n  b y  the p r e s i d i n g  o f f i c e r .  N o t i c e  

u n d e r  t h i s  s u b s e c t i o n  m a y  i n c l u d e  a l l  t y p e s  of  i n f o r m a t i o n  p r o­

v i d e d  in s u b s e c t i o n s  ( a ) - ( c ) ,  o r  m a y  c o n s i s t  o f  a b r i e f  s t a t e­

m e n t  i n d i c a t i n g  t h e  s u b j e c t  m a t t e r ,  p a r t i e s ,  t i m e ,  p l a c e  and 

n a t u r e  of t h e  h e a r i n g ,  m a n n e r  in w h i c h  c o p i e s  o f  t h e  n o t i c e  to 

t h e  p a r t i e s  m a y  b e  i n s p e c t e d  a n d  c o p i e d ,  a n d  n a m e  a n d  t e l e p h o n e  

n u m b e r  of t h e  p r e s i d i n g  o f f i c e r .

(2) C u r r e n t  S e c t i o n ;

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ;

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e ;

R e v i s e d  M o d e l  AP A ,  §4-206



M »» *  u  v U  j ;  V.Si» k.*»

‘

Sec. 44.62.420. F o r m  of notice of hearing, (a) The agency shall 
deliver or mail a notice of hearing to all parties at least 10 days before 
the hearing. The hearing shall not be held before the expiration of the 
time within which the respondent is entitled to file a notice of defense.

(b) The notice to respondent shall be substantially in the following 
form but m a y  include other information:

You are notified that a. hearing will be held before (here insert name
of agency) at (here insert place of hearing) upon the '........

day of..................   19 .... at the hour of............. , upon
the charges made in the accusation served upon you. You m a y  be 
present at the hearing, may be but need not be represented by counsel, 
may present any relevant evidence, and will be given full opportunity

to cross-examine all witnesses testi'ying against you. You may have 
subpoenas issued to compel the attendance of witnesses and the 
production of books, documents or other things by applying to (here 
insert appropriate office or agency). (§ 10 (ch 2) ch i43 S L A  1959)



(1) P r o p o s e d  S e c t i o n ;

S e c .  44.62.570,, C o n d u c t  o f  t h e  h e a r i n g

(a) At t h e  d i s c r e t i o n  of t h e  p r e s i d i n g  o f f i c e r ,  all 

o r  p a r t  of  t h e  hec-ring m a y  b e  c o n d u c t e d  b y  t e l e p h o n e ,  

t e l e v i s i o n ,  or  o t h e r  e l e c t r o n i c  m e a n s ,  if e a c h  p a r t i c i p a n t  in 

t h e  h e a r i n g  h a s  a n  o p p o r t u n i t y  t o  p a r t i c i p a t e  in, to h e a r  and, 

e x c e p t  w h e n  t e l e p h o n e  is u s e d ,  t o  s e e  the e n t i r e  p r o c e e d i n g  

wh:.le it is t a k i n g  p l a c e .

(b) T h e  p r e s i d i n g  o f f i c e r  s h a l l  c a u s e  t h e  h e a r i n g  to 

b e  r e c o r d e d  b y  t a p e  r e c o r d i n g  o r  s t e n o g r a p h i c  n o t e s  or s y m b o l s  

at t h e  a g e n c y ' s  e x p a n s e .  T h e  a g e n c y  is n o t  r e q u i r e d ,  at its 

ej.pense, t o  p r e p a r e  a t r a n s c r i p t ,  u n l e s s  s u c h  a r e q u i r e m e n t  is 

i m p o s e d  b y  law. A n y  p a r t y  m a y ,  at t h e  p a r t y ' s  e x p e n s e ,  c a u s e  a 

t r a n s c r i p t  to  be p r e p a r e d  by  a r e p o r t e r  a p p r o v e d  b y  t h e  a g e n c y  

f r o m  t h e  a g e n c y ' s  t a p e  r e c o r d i n g  or s t e n o g r a p h i c  n o t e s  or 

s y m b o l s ,  or  c a u s e  a d d i t i o n a l  r e c o r d i n g s  to b e  m a d e  d u r i n g  the 

h e a r i n g ,  if t h e  m a k i n g  of  the r e c o r d i n g  t o e s  n o t  c a u s e  d i s t r a c­

t i o n  or d i s r u p t i o n .

(c) T h e  h e a r i n g  is o p e n  to p u b l i c  o b s e r v a t i o n ,  e x c e p t  

f o r  t h e  p a r t s  th a t  t h e  p r e s i d i n g  o f f i c e r  s t a t e s  to be c l o s e d  

p u r s u a n t  t o  a s t a t u t e  e x p r e s s l y  a u t h o r i z i n g  t h a t  c l o s u r e .  To 

t h e  e x t e n t  t h a t  a h e a r i n g  is c o n d u c t e d  by t e l e p h o n e ,  

t e l e v i s i o n ,  or o t h e r  e l e c t r o n i c  m e a n s ,  t h e  a v a i l a b i l i t y  of 

p u b l i c  o b s e r v a t i o n  is s a t i s f i e d  by g i v i n g  m e m b e r s  o f  t i e  p u b l i c  

a n  o p p o r t u n i t y ,  at r e a s o n a b l e  t i m e s ,  to h e a r  t h e  t a p e



° r e c o r d i n g s  a n d  i n s p e c t  any* t r a n s c r i p t  p r e p a r e d  f r o m  t h e  r e c o r d­

ings ,  e x c e p t  f o r  t h o s e  p o r t i o n s  of t h e  h e a r i n g  t h a t  a r e  c l o s e d  

b y  t h e  p r e s i d i n g  o f f i c e r s .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ':

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e :

R e v i s e d  M o d e l  AP A ,  §4-211



S e c .  4 4 . 6 2 . 5 8 0 ,  E v i d e n c e  r u l e s  g e n e r a l l y

(a) O r a l  e v i d e n c e  m a y  b e  t a k e n  o n l y  o n  o a t h  o r  

a f f i r m a t i o n .

(b) E a c h  p a r t y  m a y :
%

(1) C a l l  a n d  e x a m i n e  v/i’ n e s s e s ;

(2) I n t r o d u c e  e x h i b i t s ;

(3) C r o s a - e x a m i n e  o p p o s i n g  w i t n e s s e s  on  m a t t e r s  

r e l e v a n t  t o  t h e  i s s u e s ,  even. t h o u g h  t h a t  m a t t e r  w a s  

no t  c o v e r e d  i n  t h e  d i r e c t  e x a m i n a t i o n ;

(4) I m p e a c h  a w i t n e s s  r e g a r d l e s s  of w h i c h  p a r t y  

f i r s t  c a l l e d  t h e  w i t n e s s  to  t e s t i f y ;  a n d

> (5) R e b u t  t h e  e v i d e n c e  a g a i n s t  h i m s e l f .

(c) If t h e  r e s p o n d e n t  d o e s  n o t  t e s t i f y  in h i s  o w n  

b e h a l f  he m a y  be c a l l e d  a n d  e x a m i n e d  a s  if a n d e r  c r o s s -  

e x a m i n a t i o n .

(d) T h e  h e a r i n g  n e e d  n o t  b e  c o n d u c t e d  a c c o r d i n g  to 

tecl ical r u l e s  r e l a t e d  t o  e v i d e n c e  a n d  w i t n e s s e s .  R e l e v a n t  

e v i d e n c e  s h a l l  be a d m i t t e d  if it is t h e  s o r t  o f  e v i d e n c e  on 

w h i c h  r e s p o n s i b l e  p e r s o n s  a r e  a c c u s t o m e d  t o  r e l y  in th'> c o n d u c t  

of s e r i o u s  a f f a i r s ,  r e g a r d l e s s  o f  t h e  e x i s t e n c e  of a c o m m o n  l < w  

or s t a t u t o r y  r u l e  w h i c h  m a k e s  i m p r o p e r  t h e  a d m i s s i o n  o:: the 

e v i d e n c e  o v e r  o b j e c t i o n  in a c i v i l  a c t i o n .  H e a r s a y  e v i d e n c e  

m a y  be u s e d  t o  s u p p l e m e n t  o r  e x p l a i n  d x r e c t  e v i d e n c e  b a t  is n o t



Sec. 44.62.450. Hearings, (a) A  hearing in a contested case shall be 
presided over by a hearing officer. The agency itself shall determine 
whether the hearing officer hears the case alone or whether the agency 
hears the case with the hearing officer.
(b) If the agency hears the case the hearing officer shall preside at 

the hearing, rule on the admission and exclusion of evidence, and 
advise the agency on matters of law. The agency shall exercise all other 
powers relating to the conduct of the hearing, but may delegate any or 
all of these other powers to the hearing officer. If the hearing officer 
hears a case alone, he shall exercise all powers relating to the conduct 
of the hearing.

(£) A  hearing'officer or agency member shall voluntarily disqualify 
himself and withdraw from a case in which he cannot accord a fair and 
impartial hearing or consider-'ion. A  party may request the 
disqualification of a hearing officer or agency member by filing an 
affidavit, before the taking of evidence at a hearing, stating with 
particularity the grounds upon which it is claimed that a fair and 
impartial hearing cannot be accorded. If the request concerns an 
agency member the issue shall be determined by the other members of 
the agency. If t> e request concerns the hearing officer, the issue shall 
be determined by the agency when the agency hears the case with the 
hearing office'-, and by the hearing officer when he hears the case 
alone. No agency member may withdraw voluntarily or be disqualified 
if his disqualification would prevent the existence of a quorum 
qualified to act in the particular case.
(d) The proceedings at the hearing shall be reported by a 

phonographic reporter or recorder, or other adequate means of assuring 
an accurate record. (5 13 (ch 2) ch 143 S L A  1959)





s u f f i c i e n t  b y  i t s e l f  t o  s u p p o r t  a f i n d i n g  u n l e s s  it w o u l d  be 

a d m i s s i b l e  o v e r  o b j e c t i o n  in a c i v i l  a c t i o n .  T h e  r u l e s  of 

p r i v i l e g e  a r e  e f f e c t i v e  t o  t h e  s a m e  e x t e n t  t h a t  t h e y  a r e  

r e c o g n i z e d  in a c i v i l  a c t i o n .  I r r e l e v a n t  a n d  u n d u l y  

r e p i t i t i o u s  e v i d e n c e  s h a l l  be e x c l u d e d .

(e) D o c u m e n t a r y  e v i d e n c e  m a y  b e  r e c e i v e d  in t h e  f o r m  

of  c o p i e s  o r  e x c e r p t s ,  if  t h e  o r i g i n a l  i s  n o t  r e a d i l y  a v a i l­

ab l e .  U p o n  r e q u e s t ,  p a r t i e s  s h a l l  be  g i v e n  a n  o p p o r t u n i t y  to 

c o m p a r e  t h e  c o p y  w i t h  t h e  o r i g i n a l .

(f) In t h e  d i s c r e t i o n  o f  t h e  p r e s i d i n g  o f f i c e r ,  no n -  

p a r t i e s  m a y  ^ e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  o r a l  or  w r i t t e n  

s t a t e m e n t s .  If t h e  p r e s i d i n g  o f f i c e r  p r o p o s e s  to c o n s i d e r  s u c h  

a s t a t e m e n t ,  a l l  p a r t i e s  s h a l l  be g i v e n  a n  o p p o r t u n i t y  to 

c h a l l e n g e ,  c r o s s  e x a m i n e  o r  r e b u t  it, a n d  on  m o t i o n  o f  a n y  

p a - t y  the p r e s i d i n g  o f f i c e r  s h a l l  r e q u i r e  t h e  o r a l  o r  w r i t t e n  

s t a t e m e n t  o f  a n o n - p a r t y  t o  b e  g i v e n  u n d e r  o a t h  or 

a f f i r m a t i o n .

(g) In a s t a t e m e n t - o f - i o s u e s  p r o c e e d i n g ,  the 

r e s p o n d e n t  m u s t  e s t a b l i s h  by a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  

t h a t  he is e n t i t l e d  t o  t h e  a g e n c y  a c t i o n  w h i c h  he s e e k s .  In an 

a c c u s a t i o n  p r o c e e d i n g ,  t h e  a g e n c y  m u s t  e s t a b l i s h  by  a p r e p o n d­

e r a n c e  of t h e  e v i d e n c e  t h a t  it is e n t i t l e d  to t h e  a c t i o n  it 

se e k s .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )



Sec. 44.62.460. Evidence rules, (a) Oral evidence may be taken 
only on oath or affirmation.

(b) Each party may (1) call and examine witnesses; (2) introduce 
exhibits; (3) cross-examine opposing witnesses on matter relevant to 
the issues, even though that matter was not covered in the direct 
examination; (4) impeach a witness regardless of which party first 
called the witness to testify; and (5) rebut the evidence against himselt.

(c) If the respondent does not testify in his own behalf he may be 
called and examined as if under cross-examination.
(d) The hearing need not be conducted according to technical rules 

relating to evidence and witnesses. Relevant evidence shall be 
admitted if it is the sort of evidence on which responsible persons are 
accustomed to rely in the conduct of serious affairs, regardless of the 
existence of a common law or statutory rule which makes improper the 
admission of the evidence over objection in a civil action. Hearsay 
evidence rnay be used to supplement or explain direct evidence but is 
not sufficient by itself to support a finding unless it would be 
admissible over objection in a civil action. The rules of privilege are 
effective to the same extent that they are recognized in a civil action. 
Irrelevant and unduly repetitious evidence shall be excluded.
te) Nothing in this chapter may be construed to alter the ordinary 

rules of burden of proof of judicial proceedings in the state. (§ 14 (ch 2) 
ch 143 S L A  1959; a m  § 8 ch 5 S L A  1966)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 9 0 ,  O f f i c i a l  n o t i c e

In  r e a c h i n g  a d e c i s i o n  o f f i c i a l  n o t i c e  m a y  b e  taken, 

e i t h e r  b e f o r e  o r  a f t e r  s u b m i s s i o n  of  t h e  c a s e  for d e c i s i o n ,  o f  

a g e n e r a l l y  a c c e p t e d  t e c h n i c a l  o r  s c i e n t i f i c  m a t t e r  w i t h i n  the 

a g e n c y ' s  s p e c i a l  f i e l d ,  a n d  o f  a f a c t  w h i c h  m a y  b e  j u d i c i a l l y  

n o t i c e d  by t h e  c o u r t s  o f  t h e  s t a t e .  P a r t i e s  p r e s e n t  at t h e  

h e a r i n g  s h a l l  b e  i n f o r m e d  of  t h e  m a t t e r s  to  b e  n o t i c e d ,  a n d  

t h o s e  m a t t e r s  s h a l l  b e  n o t e d  in t h e  r e c o r d ,  r e f e r r e d  t o  in the 

r e c o r d ,  or a p p e n d e d  t o  it. A p a r t y  p r e s e n t  a t  t h e  h e a r i n g  

s h a l l ,  u p o n  r e q u e s t ,  b e  g i v e n  a r e a s o n a b l e  o p p o r t u n i t y  to 

r e f u t e  the o f f i c i a l l y  n o t i c e d  m a t t e r s  b y  e v i d e n c e  or  b y  w r i t t e n  

or o r a l  p r e s e n t a t i o n  o f  a u t h o r i t y .  T h e  a g e n c y  s h a l l  d e t e r m i n e  

t h e  m a n n e r  o f  t h i s  r e f u t a t i o n  b y  a p p r o p r i a t e  r u le.

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :



Sec. 44.62.480. Official notice. In reaching a decision official 
notice may be taken, either before or after submission of the case for 
decision, of a generally accepted tech .cal or scientific matter within 
the agency’s special field, and of a fact which is judicially noticed by the 
courts of the state. Parties present at the hearing shall be informed of 
the matters to be noticed, and those matters shall be noted in the 
record, referred to in the record, or appended to it. A  party present at 
the hearing shall, upon request, be given a reasonable opportunity to 
refute the officially noticed matters by evidence or by written or oral 
presentation of authority. The agency shall determine the manner of 
this refutation. (§ 16 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 0 0 ,  D i s c o v e r y  r i g h t s  a n d  p r o c e d u r e

(a) A f t e r  i n i t i a t i o n  of a p r o c e e d i n g  in w h i c h  a 

r e s p o n d e n t  o r  o t h e r  p a r t y  is e n t i t l e d  t o  a h e a r i n g  o n  t h e  

m e r i t s ,  a p a r t y ,  u p o n  w r i t t e n  r e q u e s t  m a d e  t o  a n o t h e r  p a r t y ,  

b e f o r e  t h e  h e a r i n g  a n d  w i t h i n  30 d a y s  a f t e r  s e r v i c e  b y  t h e  

a g e n c y  of  t h e ‘i n i t i a l  p l e a d i n g  or w i t h i n  15 d a y s  a f t e r  s e r v i c e  

of a n  a d d i t i o n a l  p l e a d i n g ,  is e n t i t l e d  to:

(1) o b t a i n  the n a m e s  a n d  a d d r e s s e s  of w i t n e s s e s  

t o  t h e  e x t e n t  k n o w n  t o  t h e  o t h e r  p a r t y ,  i n c l u d i n g  but 

n o t  l i m i t e d  t o  t h o s e  i n t e n d e d  to  b e  c a l l e d  t o  t e s t i f y  

a t  t h e  h e a r i n g ;  a n d

(2) i n s p e c t  a n d  m a k e  a c o p y  o f  a n y  of t h e  

f o l l o w i n g  in t h e  p o s s e s s i o n  or c u s t o d y  or u n d e r  the 

c o n t r o l  of t h e  o t h e r  p a r t y :

(i) a s t a t e m e n t  o f  a p e r s o n ,  o t h e r  t n a n  t h e  

r e s p o n d e n t ,  n a m e d  in t h e  i n i t i a l  a d m i n i s t r a t i v e  

p l e a d i n g ,  or in a n y  a d d i t i o n a l  p l e a d i n g ,  w h e n  it 

is c l a i m e d  t h a t  t h e  a c t  or o m i s s i o n  of t h e  

r e s p o n d e n t  as to t h a t  p e r s o n  is t h e  b a s i s  f o r  the 

a d m i n i s t r a t i v e  p r o c e e d i n g ;

(ii) a s t a t e m e n t  p e r t a i n i n g  to t h e  s u b j e c t  

m a t t e r  o f  t h e  p r o c e e d i n g  m a d e  b y  a n y  p a r t y  to 

a n o t h e r  p a r t y  or p e r s o n ;



(iii) s t a t e m e n t s  of  w i t n e s s e s  t h e n  p r o p o s e d  

t o  b e  c a l l e d  b y  t h e  p a r t y  a n d  o f  o t h e r  p e r s o n s  

h a v i n g  p e r s o n a l  k n o w l e d g e  of  t h e  a c t s ,  o m i s s i o n s ,  

o r  e v e n t s  w h i c h  a r e  t h e  b a s i s  f o r  t h e  p r o c e e d i n g ,  

n o t  i n c l u d e d  in (A) or  (B) o f  t h i s  p a r a g r a p h ;

(iv) a l l  w r i t i n g s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  

t o  r e p o r t s  o f  m e n t a l ,  p h y s i c a l  a n d  b l o o d  e x a m i n a­

t i o n s  a n d  t h i n g s  w h i c h  t h e  p a r t y  t h e n  p r o p o s e s  to 

o f f e r  i n  e v i d e n c e ;

(v) a n y  o t h e r  w r i t i n g  o r  t h i n g  w h i c h  is 

r e l e v a n t  a n d  w h i c h  w o u l d  b e  a d m i s s i b l e  i n  e v i­

d e n c e  i n  r r'' i p r o c e e d i n g ;

(v 1) i n v e s t i g a t i v e  r e p o r t s  m a d e  by or on 

b e h a l f  o f  t h e  a g e n c y  or o t h e r  p a r t y  p e r t a i n i n g  to 

t h e  s u b j e c t  m a t t e r  of t h e  p r o c e e d i n g ,  to the 

e x t e n t  t h a t  t h e  r e p o r t s

(A) c o n t a i n  t h e  n a m e s  a n d  a d d r e s s e s  of 

w i t n e s s e s  or of p e r s o n s  h a v i n g  p e r s o n a l  

k n o w l e d g e  of  the a c t s ,  o m i s s i o n s  or  e v e n t s  

w h i c h  a r e  t h e  b a s i s  for t h e  p r o c e e d i n g ,  or

(B) r e f l e c t  m a t t e r s  n o t e d  by the 

i n v e s t i g a t o r  in t h e  c o u r s e  o f  h i s  i n v e s t i­

g a t i o n ,  or

(C) c o n t a i n  cr i n c l u d e  b y  a t t a c h m e n t  

a n y  s t a t e m e n t  or w r i t i n g  d e s c r i b e d  in (i) -

(v) .



(b) F o r  t h e  p u r p o s e  o f  t h i s  s e c t i o n /  " s t a t e m e n t "  

i n c l u d e s  v/ritten s t a t e m e n t s  b y  t h e  p e r s o n ,  s i g n e d  o r  o t h e r w i s e  

a u t h e n t i c a t e d  b y  h i m ,  s t e n o g r a p h i c ,  m e c h a n i c a l ,  e l e c t r i c a l  or 

o t h e r  r e c o r d s ,  o r  t r a n s c r i p t s  o f  o r a l  s t a t e m e n t s  b y  t h e  p e r s o n ,  

a n d  w r i t t e n  r e p o r t s  o r  s u m m a r i e s  o f  t h o s e  o r a l  s t a t e m e n t s .

(c) N o t h i n g  i n  t h i s  s e c t i o n  a u t h o r i z e s  t h e  i n s p e c t i o n  

or c o p y i n g  o f  a n y  w r i t i n g  o r  t h i n g  w h i c h  i s  p r i v i l e g e d  f r o m  

d i s c l o s u r e  b y  s t a t u t e  o r  c o u r t  r u l e  o r  o t h e r w i s e  m a d e  c o n f i­

d e n t i a l  or p r o t e c t e d  a s  t h e  a t t o r n e y ' s  w o r k  p r o d u c t .

(d) In h i s  d i s c r e t i o n ,  t h e  p r e s i d i n g  o f f i c e r  m a v  

o r d e r  a d d i t i o n a l  d i s c o v e r y ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  the 

f o l l o w i n g :  i n t e r r o g a t o r i e s ,  r e q u e s t s  f o r  a d m i s s i o n s  a n d  

d e p o s i t i o n s .

(2) C u r r e n t  S e c t i o n :

(None)

(3) C o m m e n t s :

(4 ) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1981)

C i v i l  R u l e  26



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 1 0 /  D e p o s i t i o n s

(a) On p e t i t i o n  o f  a p a r t y ,  a n  a g e n c y  m a y  o r d e r  t h a t  

t h e  t e s t i m o n y  of  a m a t e r i a l  w i t n e s s  r e s i d i n g  i n s i d e  o r  o u t s i d e  

t h e  s t a t e  be  t a k e n  b y  d e p o s i t i o n  in t h e  m a n n e r  p r e s c r i b e d  by 

l a w  for d e p o s i t i o n s  i n  c i v i l  a c t i o n s .  T h e  p e t i t i o n  s h a l l  set 

o u t

(1) t h e  n a t u r e  o f  t h e  p e n d i n g  p r o c e e d i n g ;

(2) t h e  n a m e  a n d  a d d r e s s  of t h e  w i t n e s s  w h o s e  

t e s t i m o n y  is d e s i r e d ;

(3) a s h o w i n g  o f  t h e  m a t e r i a l i t y  o f  h i s  

t e s t i m o n y ;  a n d

(4) a r e q u e s t  f o r  a n  o r d e r  r e q u i r i n g  t h e  w i t n e s s  

to a p p e a r  a n d  t e s t i f y  b e f o r e  a n  o f f i c e r  n a m e d  in the 

p e t i t i o n  f o r  t h a t  p u r p o s e .

(b) If t h e  w i t n e s s  r e s i d e s  o u t s i d e  t h e  s t a t e  a n d  if 

the a g e n c y  o r d e r s  t h e  t a k i n g  o f  h i s  t e s t i m o n y  b y  d e p o s i t i o n ,  

the p a r t y  s h a l l  o b t a i n  an  o r d e r  of c o u r t  to t h a t  e f f e c t  b y  

f i l i n g  a p e t i t i o n  f o r  t h e  t a k i n g  of t h e  d e p o s i t i o n  in t h e  

s u p e r i o r  c o u r t .  T h e  p r o c e e d i n g s  o n  t h e  o r d e r  s h a l l  b e  in 

a c c o r d a n c e  w i t h  p r o v i s i o n s  g o v e r n i n g  t h e  t a k i n g  of d e p o s i t i o n s  

in t h e  s u p e r i o r  c o u r t  in a c i v i l  a c t i o n .



( A t t a c h e d  at e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

A S  4 4 . 6 2 . 4 4 0



Sec. 44.62.4*10. Depositions, (a) On verified petition of a party, an 
agency may order that the testimony of a material witness residing 
inside or outside the state be taken by deposition in the manner 
prescribed by law for depositions in civil actions. The petition shall set 
out (1) the nature of the pending proceeding; (2) the name and address 
of the witness whose testimony is desired: 13) a showinc cf the

materiality of his testimony; (4) a showing that the witness will be 
unable or cannot be compelled to attend; and (5) a request for an order 
requiring the witness to appear and testify before an officer named in 
the petition for that purpose.

(b) If the witness resides outside the state and if the agency orders 
the taking of his testimony by deposition, the agency shall obtain an 
order of court to that effect by filing a petition for the taking of the 
deposition in the superior court nearest to the principal office of the 
agency. The proceedings on this order shall be in accordance with 
provisions governing the taking of depositions in the superior court in 
a civil action. (§ 12 (ch 2) ch 143 S L A  1959)



S e c .  4 4 . 6 2 . 6 2 0 ,  S u b p o e n a

(a) A t  t h e  r e q u e s t  o f  a p a r t y ,  s u b p o e n a s  m a y  be 

i s s u e d  by  (1) t h e  a g e n c y  b e f o r e  w h o m  a h e a r i n g  is o r  w i l l  be 

h e l d ,  or  i t s  d e s i g n e e ,  o r  (2) a p r e s i d i n g  o f f i c e r  b e f o r e  w h o m  a 

h e a r i n g  is o r  w i l l  be h e l d ,  if o n e  h a s  b e e n  a p p o i n t e d .

(b) A  s u b p o e n a  i s s u e d  u n d e r  (a) of  t h i s  s e c t i o n  

e x t e n d s  to a l l  p a r t s  of  t h e  s t a t e  a n d  s h a l l  b e  s e r v e d  b y  the- 

p a r t y  or h i s  d e s i g n e e  i n  a c c o r d a n c e  w i t h  t h e  r u l e s  of c i v i l  

p r o c e d u r e .  N o  w i t n e s s  i s  o b l i g e d  t o  a t t e n d  a p l a c e  o u t  o f  t h e  

e l e c t i o n  d i s t r i c t  in w h i c h  he r e s i d e s  if t h e  d i s t a n c e  is m o r e  

t h a n  1 0 0  m i l e s  f r o m  h i s  p l a c e  of  r e s i d e n c e ,  e x c e p t  t h a t  the 

a g e n c y ,  u p o n  a f f i d a v i t  o f  a p a r t y  s h o w i n g  t h a t  the t e s t i m o n y  of  

a w i t n e s s  is m a t e r i a l  a n d  n e c e s s a r y ,  m a y  e n d o r s e  o n  the 

s u b p o e n a  a n  o r d e r  r e q u i r i n g  t h e  a t t e n d a n c e  o f  the w i t n e s s .

(c) A w i t n e s s  w h o  is n o t  a p a r t y  a n d  w h o  a p p e a r s  

u n d e r  a s u b p o e n a  i s  e n t i t l e d  t o  r e c e i v e  f e e s  a n d  m i l e a g e  in t h e  

s a m e  a m o u n t  a n d  u n d e r  I he s a m e  c i r c u m s t a n c e s  a s  p r e s c r i b e d  by 

c o u r t  r u l e  f o r  a w i t n e s s  in a c i v i l  a c t i o n  1 n a s u p e r i o r  c o u r t .

(d) F e e s ,  m i l e a g e  a n d  e x p e n s e s  of s u b s i s t e n c e  shall

be  p a i d  by  t h e  p a r t y  at w h o s e  r e q u e s t  t h e  w i t n e s s  is s u b p o e n a e d .

(e) A p e r s o n  s e r v e d  w i t h  a s u b p o e n a  s h a l l  c o m p l y  w i t h  

the t e r m s  of  t h e  s u b p o e n a  u n l e s s  he t i m e l y  f i l e s  a m o t i o n  to 

q u a s h  b e f o r e  t h e  a g e n c y  o r  t h e  p r e s i d i n g  o f f i c e r .  A p e r s o n  w h o



r e f u s e s  to  r e s p o n d  to a s u b p o e n a  m a y  b e  f o u n d  i n  c o n t e m p t  u p o n  

c e r t i f i c a t i o n  in  a c c o r d a n c e  w i t h  s e c t i o n  7 3 0  o f  t h i s  c h a p t e r .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ;

(4) S o u r c e :

A S  4 4 . 6 2 . 4 3 0



Sec. 44.62.430. Subpoena, (a) Before the hearing begins the agency shall issue subpoenas and subpoenas duces tecum at the request of a party in accordance with the rules of civil procedure. After the hearing begins the agency hearing a case or a hearing officer sitting alone may issue subpoenas and subpoenas duces tecum.(b) A subpoena issued under (a) of this section extends to all parts of the state and shall be served in accordance with the rules of civil procedure. No witness is obliged to attend at a place out of the election, district in which he resides unless the distance is less than 100 mi es from his place of residence, except that the agency, upon affidavit of a party showing that the testimony of the witness is material and neces­sary, may endorse on the subpoena an order requiring the attendance of the witness.(c) A witness who is not a party and who appears under a subpoena is entitled to receive(1) fees, except a witness who is an officer or employee of the state or a political subdivision of the state;(2) mileage in the same amount and under the same circumstances as prescribed by law for a witness in a civil action in a superior court;(3) an additional fee and mileage to a per diem compensation of S I5 for expenses of subsistence for each day of actual attendance and for each day necessarily occupied in traveling to and from the hearing, if the witness attends a hearing at a point so far removed from his residence as to prohibit return to his residence from day to day.(d) Fees, mileage, and expenses of subsistence shall be paid by the party at whose request the witness is subpoenaed. ($? 11 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n ;

S e c .  4 4 . 6 2 . 6 3 0 ,  D e c i s i o n s  a n d  O r d e r s

(a) E v e r y  a g e n c y  d e c i s i o n  i n  a n  j u d i c a t i v e  

p r o c e e d i n g  g o v e r n e d  b y  t h i s  c h a p t e r  m u s t  b e  r e d u c e d  to a

w r i t t e n  o r d e r .

%
(b) In a c a s e  h e a r d  b e f o r e  a n  a g e n c y  w h e r e  a hearin'

o f f i c e r  p r e s i d e d  at  t h e  h e a r i n g ,  t h a t  h e a r i n g  o f f i c e r  s h a l l  oe

p r e s e n t  d u r i n g  t h e  c o n s i d e r a t i o n  of t h e  c a s e  a n d ,  if  r e q u e s t e d ,  

s h a l l  a s s i s t  a n d  a d v i s e  t h e  a g e n c y .  A  m e m b e r  of  t h e  a g e n c y  ;ho 

h a s  n o t  h e a r d  t h e  e v i d e n c e  m a y  n o t  v o t e  o n  t h e  d e c i s i o n .

(c) If a c a s e  is h e a r d  b y  a h e a r i n g  o f f i c e r  a l o n e  he 

s h a l l  p r e p a r e  a p r o p o s e d  o r d e r  i n  a for"> whir'- m a y  be a d o p t e d  

a s  t h e  d e c i s i o n  i n  t h e  c a s e .  A  c o p y  o. o p o s e d  o r d e r

s h a l l  b e  f i l e d  b y  t h e  a g e n c y  a s  a p u b l i c  r e c o r d  w i t h  t h e  

L i e u t e n a n t  G o v e r n o r  a n d  a c o p y  o f  t h e  p r o p o s e d  o r d e r  shall be 

s e r v e d  by  t h e  a g e n c y  o n  e a c h  p a r t y  i n t h e  c a s e  a n d  h i s

a t Drney. T h o  a g e n c y  i t s e l f  maj a d o p t  t h e  p r o p o s e d  o r d e r  in 

i t s  e n t i r e t y ,  o r  m a y  r e d u c e  t h e  p r o p o s e d  p e n a l t y  a n d  a d o j c  the

b a l a n c e  o f  t h e  p r o p o s e d  o r d e r .

(c) If t h e  p o r p o s e d  o r d e r  is n o t  a d o p t e d  a s  p r o v i d e d

i n  (b) of t h i s  s e c t i o n  t h e  a g e n c y  m a y  d e c i d e  t h e  c a s e  u j a n  the

r e c o r d ,  i n c l u d i n g  t h e  t r a n s c r i p t ,  w i t h  o r  w i t h o u t  t a k i n

a d d i t i o n a l  e v i d e n c e ,  or  m a y  r e f e r  t h e  c a s e  to  t h e  s a m e  or

a n o t h e r  p r e s i d i n g  o f f i c e r  t o  t a k e  a d d i t i o n a l  e v i d e n c e .  7r the

c a s e  i s s o  a s s i g n e d  t o  a p r e s i d i n g  o f f i c e r  he s h a l l  pr p a r e  a

p r o p o s e d  o r d e r  a s  p r o v i d e d  in (b) o f t h i s  s e c t i o n  u p o n  t h e  

adc i t i o n a l  e v i d e n c e  a n d  t h e  t r a n s c r i p t  a n d  o t h e r  p a p e r s  w h i c h  

are p a r t  o f  t h e  r e c o r d  o f  th e  e a r l i e r  h e a r i n g .  A  c o p y  o f  the 

p t c p o s e d  o r d e r  s h a l l  b e  f u r n i s h e d  t o e a c h  p a r t y  a n d  hi s  

a t t o r n e y  as  p r e s c r i b e d  b y  (b) o f  t h i s  s e c t i o n .  T h e  a g e n c y  m a y  

not d e c i d e  a c a s e  p r o v i d e d  for  i n t h i s  s u b s e c t i o n  w i t h o u t  

g i v i n g  t h e  p a r t i e s  t h e  o p p o r t u n i t y  to p r e s e n t  e i t h e r  o r a l  or 

w r i t t e n  a r g u m e n t  b e f o r e  t h e  a g e n c y .  If a d d i t i o n a l  o r a l  

e v i d e n c e  is i n t r o d u c e d  b e f o r e  t h e  a g e n c y ,  no  a g e n c y  m e m b e r  m a y  

v o t e  u n l e s s  h e  h a s  h e a r d  t h e  a d d i t i o n a l  o r a l  e v i d e n c e .

( 2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

AS 44 .62 .500



Sec. 44.62.500. Decision in a contested case, la) If a contested case is heard before an agency il> the hearing officer who presided at the hearing shall be present during the consideration of the case and, if  requested, shall assist and advise the agency: and (2) a member of the agency who has not heard the evidence may not vote on the decision.(b) If a contested case is heard by a hearing officer alone, he shall prepare a proposed decision in a form which may be adopted as the decision in the case. A copy of the proposed decision shall be filed by the agency as a public record with the lieutenant governor and a copy of the proposed decision shall be served by the agency on each party in the case and his attorney. The agency itself may adopt the proposed deci­sion in its entirety, or may reduce the proposed penalty and adopt the balance of the proposed decision.(c) If the proposed decision is nc adopted as provided in (b) of this section the agency may decide the case upon the record, including the transcript, with or without taking additional evidence, or may refer the case to the same or another hearing officer to take additional evidence. If the case is so assigned to a hearing officer he shall prepare a proposed decision as provided in lb) of this section upon the additional evidence and the transcript and other papers which are part of the record of the earlier hearing. A copy of the proposed decision shall be furnished to each party and his attorney as prescribed by lb) of this section. The agency may not decide a case provided for in this subsection without giving the parties the opportunity to present either oral or written argument before the agency. If additional oral evidence is introduced before the agency, no agency member may vote unless he has heard the additional oral evidence. (§ 18 ich 2) ch 143 SLA 1959)



Sec. 44.62.500. Decision in a contested case, la) If a contested case is heard before an agency il) the hearing officer who presided at the hearing shall be present during the consideration of the case and, if  requested, shall assist and advise the agency; and (2) a member r. f  the agency who has not heard the evidence may not vote on the decision.(b) I f  a contested case is heard by a hearing officer alone, he shall prepare a proposed decision in a form which may be adopted as the decision in the case. A copy of the proposed decision shall be filed by the agency as a public record with the lieutenant governor and a copy of the proposed decision shall be served by the agency on each party in the case and his attorney. The agency itself may adopt 'he proposed deci­sion in its entirety, or may reduce the proposed penalty and adopt the balance of the proposed decision.(c) If the proposed decision is not adopted as provided in lb) of this section the agency may decide the case upon the record, including the transcript, with or without taking additional evidence, or may refer the case to the same or another hearing officer to take additional evidence. If the case is so assigned to a hearing officer he shall prepare a proposed decision as provided in lb) of this section upon the additional evidence and the transcript and other papers which are part of the record of the earlier hraring. A copy of the proposed decision shall be furnished to each party and his attorney as prescribed by lb) of this section. The agency may not decide a case provided for in this subsection without giving the parties the opportunity to present either oral or written argument before the agency. If additional oral evidence is introduced before the agency, no agency member may vote unless he has heard the additional oral evidence. ($ 18 (ch 2) ch 143 SLA 1250



(c) T h e  p r e s i d i n g  o f f i c e r  m a y  a l l o w  t h e  p a r t i e s  a 

d e s i g n a t e d  a m o u n t  of t i m e  a f t e r  c o n c l u s i o n  of t h e  h e a r i n g  fo r  

t h e  s u b m i s s i o n  o f  p r o p o s e d  f i n d i n g s .

(d) A  f i n a l  o r d e r  p u r s u a n t  to t h i s  s e c t i o n  s h a l l  be  

r e n d e r e d  in w r i t i n g  w i t h i n  90 d a y s  a f t e r  c o n c l u s i o n  of  the 

h e a r i n g  or a f t e r  s u b m i s s i o n  o f  p r o p o s e d  f i n d i n g s  i n  a c c o r d a n c e  

w i t h  s u b s e c t i o n  (c), u n l e s s  t h i s  p e r i o d  is w a i v e d  o r  e x t e n d e d  

w i t h  t h e  w r i t t e n  c o n s e n t  of a l l  p a r t i e s  or f o r  g o o d  c a u s e  sh own .

(e) T h e  p r e s i d i n g  o f f i c e r  s h a l l  c a u s e  c o p i e s  of t h e  

f i n a l  o r d e r  o r  i n i t i a l  o r d e r  **o b e  h a n d e d  o r  m a i l e d  t o  e a c h  

p a r t y  and  t o  t h e  a g e n c y  h e a d .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  at  e n d  of  t h i s  d r a f t  s e c t i o n )

(3) C o p m e n t s ;

T h i s  s e c t i o n  s e t s  f o r t h  s p e c i f i c  r e q u i r e m e n t s  for the 

m a t e r i a l  t o . b e  c o n t a i n e d  in t h e  f i n a l  o r d e r s  i s s u e d  by  a g e n c i e s  

f o l l o w i n g  h e a r i n g .  By m e a n s  of  s u c h  s p e c i f i c i t y ,  i n a d v e r t e n t  

a g e n c y  o m i s s i o n s  a n d  i n s u f f i c i e n c i e s  in s u c h  o r d e r s  c a n  be 

a v o i d e d ,  t h u s  r e d u c i n g  s o u r c e s  o f  p o t e n t i a l  l i t i g a t i o n  over  

t e c h n i c a l ,  a s o p p o s e d  t o s u b s t a r t i v e ,  i s s u e s .

(4) S o u r c e :

R e v i s e d  M o d e ?  A PA , §4-215



Sec. 44.62.510. Form and effect of decision, la) A decision shall be written and shall contain findings of fact, a determination of the issues presented and the penalty, if any. The findings may be stated in the language of the pleadings or by reference to them. Copies of the decision shall be delivered to the parties personally or sent to them by registered mail.(b) A decision in a primarily judicial proceeding has retroactive effect in the same manner as a decision of a state court. 19 ich 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 6 0 ,  D e f a u l t

If t h e  r e s p o n d e n t  d o e s  not  f i l e  a n o t i c e  of d e f e n s e  or 

d o e s  no t  a p p e a r  a t  t h e  h e a r i n g ,  t h e  a g e n c y  m a y  t a k e  a c t i o n  

b a s e d  u p o n  t h e  r e s p o n d e n t ' s  e x p r e s s  a d m i s s i o n s  or u p o n  o t h e r  

e v i d e n c e ,  a n d  a f f i d a v i t s  m a y  b e  u s e d  a s  e v i d e n c e  w i t h o u t  n o t i c e  

t o  t h e r e s p o n d e n t .  If the b u r d e n  of p r o o f  is o n  the r e s p o n d e n t  

t o  e s t a b l i s h  t h a t  he  is  e n t i t l e d  to t h e  a g e n c y  a c t i o n  so ug ht,  

t h e  a g e n c y  m a y  a c t  w i t h o u t  t a k i n g  e v i d e n c e .  N o t h i n g  in t h i s  

c h a p t e r  m a y  b e  c o n s t r u e d  t o  d e p r i v e  t h e  r e s p o n d e n t  of the r i g h t  

t o  m a k e  a s h o w i n g  b y  w a y  of m i t i g a t i o n .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ;

(4) S o u r c e :



Sec. 44.62.530. Default. If the respondent does not file a notice of defense or does not appear at the hearing, the agency may take action based upon the respondent’s express admissions or upon other evidence, and affidavits may be used as evidence without notice to the respondent. If  the burden of proof is on the respondent to establish that he is entitled to the agency action sought, the agency may act without taking evidence. Nothing in this chapter may be construed to deprive the respondent cf the right to make a showing by way of mitigation. (Si 21 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 6 7 0 ,  M a i l  v o t e

(3)
(4)

A  m e m b e r  o f  a n  a g e n c y  q u a l i f i e d  t o  v o t e  o n a q u e s t i o n  

m a y  v o t e  b y  m a i l .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  of t h i s  d r a f t  s e c t i o n )

C o m m e n t s :

S o u r c e :AS 4 4 . 6 2 . 6 0 0



Sec. 44.62.600. M ail vote. A member of an agency qualified to vote on a question may vote by mail. (§ 23 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n ;

Se c . 4 4 . 6 2 . 6 8 0 ,  R e c o n s i d e r a t i o n

(a) T h e  a g e n c y  m a y  o r d e r  a r e c o n s i d e r a t i o n  of all or 

p a r t  o f  t h e  c a s e  o n  i t s  o w n  m o t i o n  or  o n  p e t i t i o n  o f  a p a r t y .

A p e t i t i o n  for  r e c o n s i d e r a t i o n  m u s t  b e  f i l e d  w i t h  t h e  a g e n c y  

w i t h i n  t e n  (10) d a y s  a f t e r  t h e  d e c i s i o n  h a s  b e e n  r e n d e r e d  an d  

s h a l l  s t a t e  s p e c i f i c  g r o u n d s  u p o n  w h i c h  r e l i e f  is r e q u e s t e d .

T h e  p o w e r  t o  o r d e r  a r e c o n s i d e r a t i o n  e x p i r e s  t h i r t y  (30) d a y s  

a f t e r  t h e  i s s u a n c e  o f  t h e  d e c i s i o n .  If no  a c t i o n  is t a k e n  on  a 

p e t i t i o n  w i t h i n  t h e  t i m e  a l l o w e d  fo r  o r d e r i n g  r e c o n s i d e r a t i o n ,  

t h e  p e t i t i o n  is c o n s i d e r e d  d e n i e d .  x’h e  f i l i n g  o f s u c h  a 

p e t i t i o n  is not  a p r e r e q u i s i t e  fo r  s e e k i n g  a d m i n i s t r a t i v e  or 

j u d i c i a l  r e v i e w .

(b) T h e  c a s e  s h a l l  b e  r e c o n s i d e r e d  by  t h e  a g e n c y  on 

a l l  p e r t i n e n t  p a r t s  o f t h e  r e c o r d  a n d  a n y  a d d i t i o n a l  e v i d e n c e  

a n d a r g u m e n t  t h a t  a r e  a u t h o r i z e d  by t h e  a g e n c y .  T h e  c a s e  m a y  

be  a s s i g n e d  to t t . e s i d i n g  o f f i c e r .  A r e c o n s i d e r a t i o n  a s s i g n e d  

to  a p r e s i d i n g  o f f i c e r  is s u b j e c t  to t h e  p r o c e d u r e  p r o v i d e d  in 

AS  4 4 . 6 2 . 5 6 0 ,  et seq. Mo  a g e n c y  m e m b e r  m a y  t a k e  p a r t  in the  

f i n a l  d e c i s i o n  f o l l o w i n g  r e c o n s i d e r a t i o n ,  u n l e s s  he h a s  

p a r t i c i p a t e d  in t h e  o r i g i n a l  d e c i s i o n  a n d  h a s  h e a r d  the  

a d d i t i o n a l  e v i d e n c e  p r e s e n t e d .



(3) C o m m e n t s :

(4) S o u r c e ;

A S  4 4 . 6 2 . 5 4 0



Sec. 44.62.540. Reconsideration. »a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party. The power to order a reconsideration expires 30 days after the delivery or moiling of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer. A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500. If oral evidence is introduced before the agency, no agency member may vote unless he has heard the evidence. (§ 22 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 9 0 ,  P e t i t i o n  f o r  r e i n s t a t e m e n t  or 

r e d u c t i o n  o f  p e n a l t y

A  p e r s o n  w h o s e  l i c e n s e  is r e v o k e d  or s u s p e n d e d  m a y  

p e t i t i o n  t h e  a g e n c y  f o r  r e i n s t a t e m e n t  or r e d u c t i o n  o f  p e n a l t y  

a f t e r  o n e  y e a r  f r o m  t h e  e f f e c t i v e  d a t e  of t h e  d e c i s i o n  or f r o m  

t h e  d a t e  o f  t h e  d e n i a l  o f  a s i m i l a r  p e t i t i o n .  T h e  a g e n c y  .hall 

g i v e  n o t i c e  t o  t h e  a t t o r n e y  g e n e r a l  o f  t h e  f i l i n g  o f  t h e  p e t i­

tion , a n d  t h e  a t t o r n e y  g e n e r a l  a n d  t h e  p e t i t i o n e r  s h a l l  be  

g i v e n  a n  o p p o r t u n i t y  to  p r e s e n t  e i t h e r  o r a l  or w r i t t e n  a r g u m e n t  

b e f o r e  t h e  a g e n c y .  T h e  a g e n c y  s h a l l  d e c i d e  t h e  p e t i t i o n ,  and  

the  d e c i s i o n  s h a l l  i n c l u d e  t h e  r e a s o n s  for t h e  d e c i s i o n .  T h i s  

s e c t i o n  d o e s  n o t  a p p l y  if t h e  stcitutes d e a l i n g  w i t h  t h e  p a r t i c­

u l a r  a g e n c y  c o n t a i n  d i f f e r e n t  p r o v i s i o n s  f o r  r e i n s t a t e m e n t  or 

r e d u c t i o n  o f p e n a l t y .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  o f  t h i s  d r a f t  s e c c i o n )

(3) C o m m e n t s :

(4) S o u r c e :AS 4 4 . 6 2 . 5 5 0



Sec. 44.62.550. Petition for reinstatement or reduction of pen­alty. A person whose license is revoked or suspended may petition the agency for reinstatement or reduction of penalty after one year from the effective date of the decision or from the date of the denial of a similar petition. The agency shall give notice to the attorney general of the filing of the petition, and the attorney general and the petitioner shall be given an opportunity to present either oral or written argument before the agency: The agency shall decide the petition, and the decision shall include the reasons for the decision. This section does not apply if the statutes dealing with the particular agency contain different provisions for reinstatement or reduction of penalty. (§ 23 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

A S 4 4 . 6 2 . 7 0 0 ,  J u d i c i a l  R e v i e w

J u d i c i a l  r e v i e w  b y  t h e  s u p e r i o r  c o u r t  of  a f i n a l  

a d m i n i s t r a t i v e  o r d e r  m a y  b e  ha d  by  f i l i n g  a N o t i c e  o f A p p e a l  i n 

a c c o r d a n c e  w i t h  t h e  a p p l i c a b l e  R u l e s  of C o u r t  g o v e r n i n g  a p p e a l s  

i n  c i v i l  m a t t e r s .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  o f t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

T h i s  s e c t i o n  c o d i f i e s  t h e  e f f e c t s  of  t h e  d e c i s i o n s  of 

t h e  S u p r e m e  C o u r t  of A l a s k a  in O w s i c h e k  v. S t a t e  [Mo. 2 3 2 8  - 

A p r i l  24, 1 9 8 1 ]  a n d  W i s e  M e c h a n i c a l  C o n t r a c t o r s ,  et al. v. 

B i g n e l 1 [No. 2 3 2 9  - A p r i l  24, 1 9 8 1 ]  a n d  a v o i d s  p o t e n t i a l l y  

m i s l e a d i n g  i n c o n s i s t e n c i e s  b e t w e e n  s t a t u t o r y  p r o v i s i o n s  w h i c h  

rnay be s u b s e q u e n t l y  s u p r e c e d e d  by  c o n t r o l l i n g  c h a n g e s  in c o u r t  

ru le s.

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1981)



Sec. 44.62.560. Ju d ic ia l review, (a) Judicial review by the supe­rior court of a final administrative order may be had by filing a notice of appeal in accordance with the applicable rules of court governing appeals in civil matters. Except as otherwise provided in this section, the notice of appeal shall be filed within 30 days after the last day on which reconsideration can be ordered, ar.d served on each party to the proceeding. The right to appeal is not affected by the failure to seek reconsideration before the agency.(b) The complete record of the proceedings, or the parts of it which the appellant designates, shall be prepared by the agency. A copy shall be delivered to all parties participating in the appeal. The original shall be filed in the superior cour* within 30 days after the appellant Days the estimated cost of preparing the complete or designated record or files a corporate surety bond equal to the estimated cost.(c) The complete record includes (1) the pleadings, (2) all notices and orders issued by the agency, (3) the proposed decision by a hearing officer, (4) the final decision. (5) a transcript of all testimony and proceedings, (6) the exhibits admitted or rejected, (7) the written evidence, and (8) all other documents in the case.(d) Upon order of the superior court, appeals may be taken on the original record or parts of it. The record may be typewritten or duplicated by any standard process. Analogous rules of court governing appeals in civil matters shall be followed where this chapter is silent, and when not in conflict with this chapter.(e) The superior court may enjoin agency action in excess of constitutional or statutory authority at any stage of an agency proceeding. If agency action is unlawfully withheld or unreasonably withheld, the superior court may compel the agency to initiate action. (§ 24 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 7 2 0 ,  S c o p e  o f  r e v i e w

(a) A n  a p p e a l  s h a l l  b e  h e a r d  by  t h e  s u p e r i o r  c o u r t  

s i t t i n g  w i t h o u t  a jury.

(b) I n q u i r y  in a n  a p p e a l  e x t e n d s  t o  t h e  f o l l o w i n g  

q u e s t i o n s :  (1) w h e t h e r  t h e  a g e n c y  h a s  p r o c e e d e d  w i t h o u t ,  or in  

e x c e s s  of j u r i s d i c t i o n ;  (2) w h e t h e r  t h e r e  w a s  a f a i r  h e a r i n g ;  

a n d  (3) w h e t h e r  t h e r e  w a s  a p r e j u d i c i a l  a b u s e  o f  d i s c r e t i o n .  

A b u s e  of d i s c r e t i o n  is  e s t a b l i s h e d  if  th e a g e n c y  h a s  n o t  p r o­

c e e d e d  in t h e  m a n n e r  r e q u i r e d  b y  lav/, t h e  o r d e r  o r d e c i s i o n  is 

no t s u p p o r t e d  b y  t h e  f i n d i n g s ,  r r  t h e  f i n d i n g s  a r e  n o t  

s u p p o r t e d  b y  t h e  e v i d e n c e .

(c) T h e  c o u r t  m a y  e x e r c i s e  i t s  i n d e p e n d e n t  j u d g m e n t  

o n  t h e  e v i d e n c e .  If it is c l a i m e d  t h a t  t h e  f i n d i n g s  a r e  not 

s u p p o r t e d  b y  t h e  e v i d e n c e ,  a b u s e  of  d i s c r e t i o n  is e s t a b l i s h e d  

if t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  f i n d i n g s  ar e  n o t  s u p p o r t e d  by

(1) t h e  w e i g h t  o f the  e v i d e n c e ,  or (2) s u b s t a n t i a l  e v i d e n c e  in 

t h e  l i g h t  o f  t h e  w h o l e  r e c o r d .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

(4 ) S o u r c :e:AS 4 4 . 6 2 . 6 7 0



Sec. 44.62.570. Scope of review, (a) An appeal shall be heard by the superior court sitting without a jury.(b) Inquiry in an appeal extends to the following questions: (I) whether the agency has proceeded without, or in excess of jui isdiction;(2) whether there was a fair hearing; and (3) whether there was a prejudicial abuse of discretion. Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.(c) The court may exercise its independent judgment on the evidence. If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence, or (2) substantial evidence in the light of the whole record.(d) The court may augment the agency record in whole or in part, or hold a hearing de novo. If the court finds that there is relevant evidence which, in the exercise of reasonable diligence, could not have been produced or which was improperly excluded at the hearing, the court may (I) enter judgment as provided in (c) of this section and remand the case to be reconsidered in the light of that evidence; or (2) admit the evidence at the appellate hearing without remanding th ; case.(e) The court shall enter judgment setting aside, modifying, remanding, or affirming the order or decision, without limiting or controlling in any way the discretion legally vested in the agency.(0 The court in which proceedings under this section are started may stay the operation of the administrative order or decision until (1) the court enters judgment, (2) a notice of further appeal from the judgment is filed, or (3) the time for filing the notice of appeal expires.(g) No stay maybe imposed or continued if the court is satisfied that it is against the public interest.(h) If further appeal is taken, the supreme court may, in its discre­tion, stay the superior court judgment or agency order.(i) If a final administrative order or decision is the subject of a proceeding under this section, and the appeal is filed while the penalty imposed is in efTect, finishing or complying with the penalty imposed by the administrative agency duiing the pondciuy of the proceeding docs not make the determination moot. (!) 2a (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n ;

Se c . 4 4 . 6 2 . 7 3 0 ,  C o n t e m p t

(a) In a p r o c e e d i n g  b e f o r e  a n  a g e n c y ,  t h e  a g e n c y  

s h a l l  c e r t i f y  t h e  f a c t s  to  t h e  s u p e r i o r  c o u r t  in t h e  j u d i c i a l  

d i s t r i c t  v/here t h e  p r o c e e d i n g  i s  h e l d  if a p e r s o n  in th e  

p r o c e e d i n g

•(1) d i s o b e y s  or r e s i s t s  a l a w f u l  o r d e r ;

(2) r e f u s e s  t o r e s p o n d  to a s u b p o e n a ;

(3) r e f u s e s  to  t a k e  o a t h  or a f f i r m a t i o n  a s a

w i t n e s s ;

(4) r e f u s e s  to  b e  e x a m i n e d ;  or

. (5) is g u i l t y  o f  m i s c o n d u c t  at a h e a r i n g  or so 

n e a r  t h e  h e a r i n g  as t o  o b s t r u c t  t h e p r o c e e d i n g .

(b) U p o n  c e r t i f i c a t i o n  u n d e r  (a) of  t h i s  s e c t i o n ,  t h e  

c o u r t  s h a l l  i s s u e  a n  o r d e r  d i r e c t i n g  t h e  p e r s o n  to a p p e a r  

b e f o r e  t h e  c o u r t  a n d  s h o w  c a u s e  w h y  he s h o u l d  n o t  b e  p u n i s h e d  

for c o n t e m p t .  T h e  o r d e r  a n d  a c o p y  of t h e  c e r t i f i e d  s t a t e m e n t  

s h a l l  be s e r v e d  o n  t h e  p e r s o n .

(c) A f t e r  s e r v i c e  u n d e r  (b) of t h i s  s e c t i o n ,  the 

c o u r t  h a s  j u r i s d i c t i o n  of t h e  m a t t e r .

(d) T h e  l a w  a p p l i c a b l e  t o  c o n t e m p t  c o m m i t t e d  by  a

p e r s o n  in t h e  t r i a l  of a c i v i l  a c t i o n  b e f o r e  t h e  s u p e r i o r  c o u r t

a p p l i e s  to c o n t e m p t  u n d e r  t h i s  s e c t i o n  a s to



(1) t h e  p r o c e e d i n g  t a k e n ;

(2) t h e  p e n a l t i e s  i m p o s e d ;  an d

(3) t h e  w a y  t h e  p e r s o n  c h a r g e d  m a y  p u r g e  h i m s e l f  

o f  t h e  c o n t e m p t .

C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f t h i s  d r a f t  s e c t i o n )

C o m m e n t s :



Sec. 44.62.590. Contempt, (a) In a proceeding before an agency, the agency shall certify the facts to the superior court in the judicial district where the proceeding is held if a person in the proceeding(1) disobeys or resists a lawful order;(2) refuses to respond to a subpoena;(3) refuses to take oath or affirmation as a witness;(4) refuses to be examined; or(5) is guilty of misconduct at a hearing or so near the hearing as to obstruct the proceeding.(b) Upon certification under (a I of this section, the court shall issue an order directing the person to appear before the court and show cause why he should not be punished for contempt. The order and a copy of the certified statement shall be served on the person.(c) After service under (b) of this section, the court has jurisdiction of the matter.(d> The law applicable to contempt committed by a person in the trial of a civil acticn before the superior court applies to contempt under this section as to(1) the proceeding taken;(2) the penalties imposed; and(3) the way the person charged may purge himself of the contempt. (§ 27 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

Se c . 4 4 . 6 2 . 7 4 0 ,  D i s q u a l i f i c a t i o n

(a) A  p r e s i d i n g  o f f i c e r ,  h e a r i n g  o f f i c e r ,  or  a g e n c y  

m e m b e r  s h a l l  v o l u n t a r i l y  d i s q u a l i f y  h i m s e l f  a n d  w i t h d r a w  f r o m  a 

c a s e  in w h i c h  he  c a n n o t  a c c o r d  a fa i r a n d  i m p a r t i a l  h e a r i n g  or 

c o n s i d e r a t i o n .  A  p a r t y  m a y  r e q u e s t  t h e  d i s q u a l i f i c a t i o n  of a 

p r e s i d i n g  o f f i c e r ,  h e a r i n g  o f f i c e r ,  or a g e n c y  m e m b e r  b y  f i l i n g  

a n  a f f i d a v i t ,  b e f o r e  t h e  t a k i n g  of e v i d e n c e  at a h e a r i n g ,  

s t a t i n g  w i t h  p a r t i c u l a r i t y  t h e  g r o u n d s  u p o n  w h i c h  it is  c l a i m e d  

t h a t  a f a i r  a n d  i m p a r t i a l  h e a r i n g  c a n n o t  b e  a c c o r d e d .  If th e 

r e q u e s t  c o n c e r n s  a n  a g e n c y  m e m b e r  t h e i s s u e  s h a l l  be d e t e r m i n e d  

b y  th e o t h e r  .members of t h e  a g e n c y .  If t h e  r e q u e s t  c o n c e r n s  a 

p r e s i d i n g  o f f i c e r  o r  a h e a r i n g  o f f i c e r ,  t h e  i s s u e  s h a l l  be 

d e t e r m i n e d  b y  the  a g e n c y .

(b) If t h e r e  is no l o n g e r  a q u o r u m  q u a l i f i e d  to act 

in t h e  p a r t i c u l a r  c a s e  because, of a w i t h d r a w a l  or d i s q u a l i f i­

ca t i o n ,  a s u b s t i t u t e  s h a l l  be a p p o i n t e d

(1) b y  t h e  g o v e r n o r ,  if t h e  u n a v a i l a b l e  i n d i­

v i d u a l  is a n  e l e c t e d  o f f i c i a l  or

(2) b y  t h e  a p p o i n t i n g  a u t h o r i t y ,  if t h e  u n a v a i l­

a b l e  i n d i v i d u a l  is an a p p o i n t e d  o f f i c i a l .

(c) A n y  a c t i o n  t a k e n  by  a p r o p e r l y  a p p o i n t e d  s u b s t i­

t u t e  fo r a n u n a v a i l a b l e  i n d i v i d u a l  s h a l l  b e  a s  e f f e c t i v e  as if 

t a k e n  by t h e  u n a v a i l a b l e  i n d i v i d u a l  if t h a t  p e r s o n  h a d  b e e n  

a v a i l a b l e .



( A t t a c h e d  a t  e n d  of t h i s  d r a f t  s e c t i o n )  

C o m m e n t s :

S e e  r e l a t e d  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  

S o u r c e ;

A d m i n i s t r a t i v e  Lav/ C o m m i t t e e  D r a f t  ( J u l y  1 9 8 1 )  

R e v i s e d  M o d e l  A P A ,  §4-202

C u r r e n t  S e c t i o n :



Sec. 44.62.630. Im partiality. The functions of hearing officers and those officers participating in decisions shall be conducted in an impartial manner with due regard for the rights of all parties and the facts and the law, and consistent with the orderly and prompt dispatch of proceedings. These officers, except to the extent required for the disposition of ex parte matters authorized by law, shall not engage in interviews with, or receive evidence or argument from, a party, directly or indirectly, except upon opportunity for all other parties to be ''resent. Copies of all communications with these officers shall be served upon all parties. ($ 31 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 7 5 0 ,  S e p a r a t i o n  o f f u n c t i o n s

(a) A  p e r s o n  w h o  h a s  s e r v e d  a s  i n v e s t i g a t o r ,  p r o s e­

c u t o r  or a d v o c a t e  in an a d j u d i c a t i v e  p r o c e e d i n g  m a y  no t s e r v e  

as p r e s i d i n g  o f f i c e r  or a s s i s t  o r  a d v i s e  a p r e s i d i n g  o f f i c e r  in 

t h e s a m e  a d j u d i c a t i v e  p r o c e e d i n g .

(b) .A p e r s o n  w h o  is s u b j e c t  to  t h e  a u t h o r i t y ,  d i r e c­

t i o n  or d i s c r e t i o n  of o n e  w h o  h a s  n e r v e d  a s  i n v e s t i g a t o r ,  

p r o s e c u t o r  o r  a d v o c a t e  i n  a n  a d j u d i c a t i v e  p r o c e e d i n g  m a y  not 

s e r v e ' a s  p r e s i d i n g  o f f i c e r  or a s s i s t  or a d v i s e  a p r e s i d i n g  

o f f i c e r  in t h e  s a m e  a d j u d i c a t i v e  p r o c e e d i n g .

(c) A p e r s o n  w h o  h a s  p a r t i c i p a t e d  in a d e t e r m i n a t i o n  

of p r o b a b l e  c a u s e  or o t h e r  e q u i v a l e n t  p r e l i m i n a r y  d e t e r m i n a t i o n  

in a n  a d j u d i c a t i v e  p r o c e e d i n g  m a y  s e r v e  a s  p r e s i d i n g  o f f i c e r  or 

a s s i s t  or a d v i s e  a p r e s i d i n g  o f f i c e r  in t h e  s a m e  a d j u d i c a t i v e  

p r o c e e d i n g ,  u n l e s s  a p a r t y  d e m o n s t r a t e s  g r o u n d s  fo r  

d i s q u a l i f i c a t i o n .

(d) A p e r s o n  m a y  not s e r v e  as  p r e s i d i n g  o f f i c e r  at 

s u c c e s s i v e  s t a g e s  of t h e  s a m e  a d j u d i c a t i v e  p r o c e e d i n g .

(2) C u r r e n t  S e c t i o n : 

(None)



(3) C o m m e n t s :

S e e  r e l a t e d  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e :

R e v i s e d  M o d e l  AP A,  §4-714



S e c .  4 4 . 6 2 . 7 7 0 ,  P u b l i c  i n s p e c t i o n  a n d  i n d e x i n g  of  

a g e n c y  o r d e r s

(a) E a c h  a g e n c y  s h a l l  m a k e  a v a i l a b l e  fo r  p u b l i c  

i n s p e c t i o n  a n d  c o p y i n g ,  a n d  i n d e x  b y  n a m e  a n d  s u b j e c t ,  a l l  

w r i t t e n  f i n a l  o r d e r s  o f p o t e n t i a l  p r e c e d e n t i a l  v a l u e .

(b) A  w r i t t e n  f i n a l  o r d e r  s h a l l  no t  b e r e l i e d  o n  as

p r e c e d e n t  b y  a n  a g e n c y  t o t h e  d e t r i m e n t  of a n y  p e r s o n  u n t i l  it

h a s b e e n  m a d e  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a n d  i n d e x e d  in 

th e ma'nner d e s c r i b e d  in s u b s e c t i o n  (a). T h i s  p r o v i s i o n  i s  

i n a p p l i c a b l e  to  a n y  p e r s o n  w h o  h a s  a c t u a l  t i m e l y  k n o w l e d g e  of

the o r d e r .  T h e  b u r d e n  of  p r o v i n g  t h a t  k n o w l e d g e  is o n  t h e

a g e n c y .

(2) C u r r e n t  S e c t i o n : 

(None)

(3) C o m m e n t s :

(4 ) S o u r c e :

A d m i n i s t r a t i v e  I.aw C o m m i t t e e  D r a f t  ( J u l y  1981)



(1) P r o p o s e d  S e c t i o n :

S ec . 4 4 . 6 2 . 7 6 0 ,  Ex p a r t e  c o m m u n i c a t i o n s

(a) No  p a r t y  t o  a n  a d j u d i c a t i o n  s h a l l  e n g a g e  a 

p r e s i d i n g  o f f i c e r ,  p r e s i d i n g  o f f i c e r ,  m e m b e r  of th e  a g e n c y  

he ad , or o t h e r  p e r s o n  w h o  ha s,  a l o n e  o r  w i t h  o t h e r s ,  a u t h o r i t y  

to d e c i d e  t h e  m a t t e r s  u n d e r g o i n g  a d j u d i c a t i o n ,  in ex p a r t e  

c o m m u n i c a t i o n s .

(b) W h e n e v e r  a n  e x  p a r t e  c o m m u n i c a t i o n  o c c u r s ,  the 

p a r t y  a n d  t h e  a g e n c y  o f f i c i a l  i n v o l v e d  s h a l l  e a c h  i m m e d i a t e l y  

c a u s e  a c o p y  of s u c h  c o m m u n i c a t i o n  to be  p l a c e d  in t h e  p u b l i c  

f i l e  o r r e c o r d  o f  t h e  p r o c e e d i n g  a n d  t o  b e  s e r v e d  u p o n  all 

p a r t i e s  to  t h a t  p r o c e e d i n g  to t h e  e x t e n t  r e q u i r e d  g e n e r a l l y  for 

o t h e r  d o c u m e n t s  i n  t h a t  f o r m  o f  a d j u d i c a t i v e  p r o c e e d i n g .  If 

th e e x p a r t e  c o m m u n i c a t i o n  c o n s i s t s  of  an o r a l  c o n v e r s a t i o n ,  

t h a t  c o n v e r s a t i o n  s h a l l  b e  r e d u c e d  to w r i t i n g  a n d  f i l e d  an d 

s e r v e d  a s  p r o v i d e d  f o r in t h i s  s u b s e c t i o n .

(c) A n y  p e r s o n  o r  e n t i t y  d e s c r i b e d  in (a) of  th i s 

s e c t i o n  w h o  r e c e i v e s  a n  e x  p a r t e  c o m m u n i c a t i o n  in v i o l a t i o n  of 

t h i s  s e c t i o n  m a y  b e  e x c u s e d  f r o m  t h e  p r o c e e d i n g  or m a y  be 

s u b j e c t e d  to a p e t i t i o n  f o r  d i s q u a l i f i c a t i o n  if n e c e s s a r y  to 

e l i m i n a t e  t h e  e f f e c t  of t h e  c o m m u n i c a t i o n .

(d) T h e  a g e n c y  s h a l l ,  a n d  a n y  p a r t y  m a y ,  r e p o r t  a n y  

w i l l f u l  v i o l a t i o n  of  t h i s  s e c t i o n  to a p p r o p r i a t e  a u t h o r i t i e s



f o r  a n y  d i s c i p l i n a r y  p r o c e e d i n g s  p r o v i d e d  b y  l a w .  In add 

e a c h  a g e n c y  m a y  p r o v i d e  b y  r u l e  f o r  a p p r o p r i a t e  s a n c t i o n s ,  

i n c l u d i n g  d e f a u l t ,  f o r  v i o l a t i o n s  o f  t h i s  s e c t i o n .

(2) C u r r e n t  S e c t i o n :

( N o n e )

(3) C o m m e n t s ;

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  Draft. ( J u l y  1981) 

R e v i s e d  D r a f t  A P A ,  §4-213(e) a n d  (f)

H*



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 7 2 . 7 8 0 ,  D e f i n i t i o n s

(a) In s u b s e c t i o n  . 0 1 0 - . 7 9 0  o f  t h i s  c h a p t e r ,  u n l e s s  

the c o n t e x t  o t h e r w i s e  r e q u i r e s ,

(1. " o r d e r  o f  r e p e a l "  m e a n s  a r e s o l u t i o n ,  orc'er 

or  o t h e r  o f f i c i a l  a c t  o f  a s t a t e  a g e n c y  w h i c h  

e x p r e s s l y  r e p e a l s  a r e g u l a t i o n  in w h o l e  or  i n  p a rt ;

(2) " r e g u l a t i o n "  m e a n s  e v e r y  r u l e,  r e g u l a t i o n ,  

o r d e r ,  or  s t a n d a r d  o f  g e n e r a l  a p p l i c a t i o n  or  t h e  

a m e n d m e n t ,  s u p p l e m e n t  or r e v i s i o n  o f  a r u l e ,  r e g u­

l a t i o n ,  o r d e r  or s t a n d a r d  a d o p t e d  b y  a s t a t e  a g e n c y  to 

i m p l e m e n t ,  g o v e r n  i t s  p r o c e d u r e ,  e x c e p t  o n e  w h i c h  

r e l a t e s  Oi.ly t o  t h e  i n t e r n a l  m a n a g e m e n t  of a s t a t e  

a g e n c y ;  "r e g u l a t i o n " d o e s  n ot  i n c l u d e  a f o r m  p r e s c r i b e d  

b y  a s t a t e  a g e n c y  or i n s t r u c t i o n s  r e l a t i n g  t o t h e  u s e  

o f t he  f o r m ,  b u t  t h i s  p r o v i s i o n  is not  a l i m i t a t i o n  

u p o n  a r e q u i r e m e n t  t h a t  a r e g u l a t i o n  be a d o p t e d  u n d e r  

t h i s  c h a p t e r  w h e n  o n e  is n e e d e d  to  i m p l e m e n t  t h e  l a w  

u n d e r  w h i c h  t h e  f o r m  is i s s u e d ;  " r e g u l a t i o n "  i n c l u d e s  

" m a n u a l s , "  " p o l i c i e s , "  " i n s t r u c t i o n s , "  " g u i d e s  to 

e n f o r c e m e n t , "  " i n t e r p r e t a t i v e  b u l l e t i n s , "  

" i n t e r p r e t a t i o n s , "  a n d  t h e  like, w h i c h  h a v e  t h e  e f f e c t  

o f  r ul e s ,  o r d e r s ,  r e g u l a t i o n s  or s t a n d a r d s  o f  g e n e r a l  

a p p l i c a t i o n ,  a n d  t h i s  a n d  s i m i l a r  p h r a s e o l o g y  s h a l l



n o t  b e  u s e d  t o  a v o i d  o r  c i r c u m v e n t  t h i s  c h a p t e r ;  

w h e t h e r  a r e g u l a t i o n ,  r e g a r d l e s s  of n a m e ,  i s c o v e r e d  

b y  t h i s  c h a p t e r  d e p e n d s  i n  p a r t  o n  w h e t h e r  it a f f e c t s  

t h e  p u b l i c  or is  u s e d  b y  t h e  a g e n c y  in d e a l i n g  w i t h  

t h e  p u b l i c ;

(3) " l i e u t e n a n t  g o v e r n o r "  m e a n s  t h e  o f f i c e  of 

t h e  l i e u t e n a n t  g o v e r n o r  in t h e  e x e c u t i v e  b r a n c h  of t h e  

s t a t e  g o v e r n m e n t ,  o r  a n o t h e r  a g e n c y  d e s i g n a t e d  b y 

e x e c u t i v e  o r d e r  u n d e r  t h e  c o n s t i t u t i o n ;

(4) " s t a t e  a g e n c y "  m e a n s  a d e p a r t m e n t ,  o f f i c e ,  

a g e n c y ,  o r o t h e r  o r g a n i z a t i o n a l  u n i t  of t h e  e x e c u t i v e  

b r a n c h ,  e x c e p t  o n e  e x p r e s s l y  e x c l u d e d  by  l a w ,  b u t  d o e s  

n o t  i n c l u d e  a n  a g e n c y  in t h e  j u d i c i a l  or l e g i s l a t i v e  

b r a n c h e s  o f t h e  s t a t e  g o v e r n m e n t .

(b) In s u b s e c t i o n  3 3 0 - 7 9 0  o f t h i s  c h a p t e r ,  u n l e s s  th e  

c o n t e x t  o t h e r w i s e  r e q u i r e s ,

(1) " a g e n c y  m e m b e r "  m e a n s  a p e r s o n  w h o  is a 

m e m b e r  of an  a g e n c y  a n d  i n c l u d e s  a p e r s o n  w h o  h i m s e l f  

is a n  a g e n c y ;

(2) "ex p a r t e  c o m m u n i c a t i o n "  is an u n d i s c l o s e d ,  

i n f o r m a l  c o n t a c t  b e t w e e n  a n  a g e n c y  o f f i c i a l  a n d a 

p a r t y  or o t h e r  p e r s o n  r e s p e c t i n g  t he  m e r i t s  of a 

m a t t e r  u n d e r  a d j u d i c a t i o n  b e f o r e  t h a t  o f f i c i a l  or t h a t  

a g e n c y  m a d e  w i t h o u t  n o t i c e  to an d  o p p o r t u n i t y  for all 

p a r t i e s  t o p a r t i c i p a t e  in t h e  m a n n e r  p r e s c r i b e d  by 

t h i s  c h a p t e r  o r b y  t h e  r u l e s  of the  a g e n c y ;



(3) " h e a r i n g  o f f i c e r "  m e a n s  a h e a r i n g  o f f i c e r  

q u a l i f i e d  u n d e r  s e c t i o n  . 3 7 0  o f  t h i s  c h a p t e r ;

(4) " p a r t y "  i n c l u d e s  t h e  a g e n c y ,  t h e  r e s p o n d e n t  

a n d  a p e r s o n ,  o t h e r  t h a n  an o f f i c e r  or  a n  e m p l o y e e  of 

t h e  a g e n c y  i n  h i s  o f f i c i a l  c a p a c i t y ,  w h o  h a s  b e e n  

a l l o w e d  to a p p e a r  in t h e  p r o c e e d i n g ;

(5) " R e c o r d "  i n c l u d e s  t h e  n o t i c e s  of  a l l  p r o­

c e e d i n g s ,  a n y  p r e - h e a r i n g  o r d e r ,  a n y  m o t i o n s ,  

p l e a d i n g s ,  b r i e f s ,  p e t i t i o n s ,  r e q u e s t s  a n d  i n t e r­

m e d i a t e  r u l i n g s ,  e v i d e n c e  r e c e i v e d  or c o n s i d e r e d ,  a 

s t a t e m e n t  of  m a t t e r s  o f f i c i a l l y  n o t i c e d ,  p r o f f e r s  of 

p r o o f  a n d  o b j e c t i o n s  a n d  r u l i n g s  t h e r e o n ,  p r o p o s e d  

f i n d i n g s ,  r e q u e s t e d  o r d e r s  a n d  e x c e p t i o n s ,  t h e  t a p e  

r e c o r d i n g  or s t e n o g r a p h i c  n o t e s  or s y m b o l s  p r e p a r e d  

f o r  t h e  p r e s i d i n g  o f f i c e r  at  t h e  h e a r i n g ,  t o g e t h e r  

w i t h  a n y  t r a n s c r i p t  of a l l or  p a r t  of t h e  n e a r i n g  

c o n s i d e r e d  b e f o r e  f i n a l  d i s p o s i t i o n  o f  t h e  p r o c e e d i n g  

a n y  f i n a l  o r d e r ,  i n i t i a l  o r d e r ,  or o r d e r  o n  r e c o n­

s i d e r a t i o n ,  a n d  m a t t e r s  p l a c e d  on t h e  r e c o r d  a f t e r  an 

e x  p a r t e  c o m m u n i c a t i o n ;

(6) " r e s p o n d e n t "  m e a n s  a p e r s o n  a g a i n s t  w h o m  an 

a c c u s a t i o n  is f i l e d  u n d e c  §.410 of t h i s  c h a p t e r  or 

a g a i n s t  w h o m  a s t a t e m e n t  of i s s u e s  i.s f i l e d  u n d e r

S . 42 0 o f  t h i s  c h a p t e r .



( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )  

C o m m e n t s :

C u r r e n t  S e c t i o n :

S o u r c e :

A d m i n i s t r a t i v e  l a w  C o m m i t t e e  D r a f t  ( J u l y



Sec. 44.62.6-10. De^nitions. (a) In AS 44.62.010 — 44.62.320, unless the context otherwise requires,(1) "oHer of repeal" means a resolution, order or other official act of a state aDency which expressly repeals rs regulation in whole or in part;(2) "regulation” means every rule, regulation, order, or standard of general application or the amendment, supplement or revision of a rule, regulation, order or standard auopted by a state agency to implement, interpret, or make specific the law enforced or administered by it, or to govern its procedure, except one which relates only to the internal management of a state agency; "regulation" does not include a form prescribed by a state agency or instructions relating to the use of the form, but this provision is not a limitation upon a requirement that a regulation be adopted under this chapter when one is needed to implement the law under which the form is issued; "regu­lation” includes "manuals," "policies," "instructions," "guides to enforcement,” "interpretative bulletins," "interpretations,” and the like, which have the effect of rules, orders, regulations or standards of general application, and this and similar phraseology shall not be used to avoid or circumvent this chapter; whe .her a regulation, regardless of name, is covered by this chapter depends in part on whether it affects the public or is used by the agency in dealing with the public;(3) "lieutenant governor" means the office of the lieutenant governor in the executive branch of the state government, or another agency designated by executive order under the constitution;(4) "state agency" means a department, office, agency, or other organizational unit of the executive branch, except one expressly excluded by law, but does not include an agency in the judicial or legislative branches of the staia government.(b! In AS 44.62.330 — 44.62.630, unless the context otherwise requires,(1) "agency" includes the state boards, commissions and officers listed in AS 44.62.330 and those to which this chapter is made applicable by law or executive order involving reorganization under the constitution;(2) "agency member means a person who is a member of an agency to which AS -1-1.62.330 — 44.62.630 apply, and includes a person who himself is an agency;(3) "hearing officer" means a hearing officer qualified under AS 44.62.350;(4) "party" includes the agency, the respondent, and a person, other than an officer or an employee of the agency in his official capacity, who has been allowed to appear in the proceeding;(5) "respondent" means a person against whom an accusation is filed under AS 44.62.360 or against whom a stater, ent of issues is filed under AS 44.62.370. (SS 2, 3 art 1 (ch 1) ch 143 'L \  1959; $ 1 (ch 2) ch 143 SLA 1959; am $ 78 ch 69 SLA 197c:



(1) P r o p  s e d  S e c t i o n :

See .  4 4 . 6 2 . 7 9 0 ,  S h o r t  T i t l e

T h i s  c h a p t e r  m a y  be c i t e d  a s  t h e  A d m i n i s t r a t i v e  

P r o c e d u r e  Act.

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

A S  4 4 . 6 2 . 6 5 0



See. 44.62.650. Short title. This chapter may be cited as the ::ninistrative Procedure Act. l§ 1 art I (ch 1) ch 143 SLA 19591



" C U R R E N T  S T A T U T O R Y  S E C T I O N S  F O R  W H I C H  

N O  D I R E C T  S U B S T I T U T E  S E C T I O N  IS P R O V I D E D "



Sec. 44.62.610. Charge. A sum authorized to be spent under AS 44.62.330 — 44.62.630 by an agency is a legal charge against the appropriations of the agency. (§ 29 (ch 2) ch 143 SLA 1959)



Sec. 44.62.580. Continuances. The agency may grant continuances. If a hearing officer is assigned to a hearing. R«
(cT'^ch H 3 raSLyA19B59"ted ^  ̂  E°°d £h°""-tS 26



Sec. 44.62.490. Am endm ent of accusation after submission. The agency may order amendment of the accusation after submission of the case for decision. Each party shall be given notice < f  the intended amendment and opportunity to show that he will be prejudiced by it unless the case is reopened to permit he introduction of additional evidence in his behalf. If prejudice is s! own, the agency shall reopen the case to permit the introduction of additional evidence. (S 17 (ch 2) ch 143 SLA 1959)



Sec. 44.G2.470. Evidence by affidavit, (a) At any time 10 or more days before a hearing or a continued hearing, a party may mail or deliver to the opposing party a copy of an affidavit which he proposes to introduce in evidence, together with a notice as provided in (b) of this section. Unless the opposing party, within seven days after that mailing or delivery, mails or delivers to the proponent a request to cross-examine an affiant, his right to cross-examine the affiant is waived and the affidavit, if introduced in evidence, shall be given the same effect as if the affiant had testified orally. If  an opportunity to cross-examine an affiant is not given after request for it is made, the affidavit may be introduced in evidence, but shall be given only the same effect as other hearsay evidence.(b) The notice referred to in (a) of this section shall be substantially in the following form:The accompanying affidavit of (here insert name of affiant) will be introduced as evidence at the hearing in (here insert title of proceeding). (Here insert name of affiant) will not be called to testify orally and you may not question him unless you notify (here insert name of proponent or his attorney) arThere insert address) that you wish to cross-examine him. To be effective your request must be mailed or delivered to (here insert name of proponent or his attorney) before (here insert a date eight days after the date of mailing or delivering the affidavit to the opposing party). (§ 15 (ch 2) ch 143 SLA 1959)
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