


§ 09.10.055 A l a s k a  S t a t u t e s § 09-io.osi
Op. No. 499 (F ile No. 929), 444 P.2d Slipping on ice as breach «
777 (1968). plied contractual duty.— Whti»

The portion o f Alaska’s Code of a suit for \njuries suffered bj e’ *Civil Procedure which deals with tiff when she slipped and (ell
limitation of actions does not contain which had accumulated near t>* *"
any provision which specifically es- trance to a lodge where ehr
tablisher a limitation period govern- been a paying guest, plaintiff
ing the foreclosure o f either legal or tended that she was injured by ^
equitable mortgages. Dworkin v. F irst son o 1 defendants' breach of iw
Nat’l Bank, Sup. Ct. Op. No. 499 (F ile implied contractual duty at
No. 929), 444 P.2d 777 (1968). keepers to keep their premia h

In a suit to foreclose a mortgage reasonably safe condition for >>»*
the six-year period of limitation is guests and therefore, that tht ►;
controlling and the ten-year period year statute of limitations it
pertaining to actions upon sealed in- control it was held that the cor.tMi
struments is inapplicable. Dworkin v. ling statute of limitations * u  u*
First Nat'l Bank, Sup. Ct. Op. No. two-year statute governing ton «
499 (F ile No. 929), 444 P.2d 777 tions and not the six-yeai sutuu r»
(1968). lating to actions on contract Sihw

The six-year statute o f limitations ton v. L’ ~. ler, Sup. Ct. Op. .\o. 1W
(this section), which governs the un- (File No. 341), 389 F.2d 3 ( j.
derlying obligation, is determinative Cited in Oaks v. Rojcewict, Sc*
o f the per.od of time in which a party Ct. Op. No 31fc t File No 6801. tw
is required to commence an action to P.2d 839 (19PG): Palfy v. Ilepp, Ss*
foreclose a purported equitable mort- Ct. Op. No. 5o.fi (File No. 942), U l
gage secu::ity. Dworkin v. F irst Nat'l P.2d 310 (1968).
Bank, Sup. Ct. Op. No. 499 (F ile  No.
929), 444 P.2d 777 (1968).

Sec. 09.10.055. Certain actions relating to construction in cli 
years, (a) No action, whether in contract (oral or written, sealed 
or unsealed), in tort or otherwise, to recover damages (1) fori 
deficiency in the design, planning, supervision or observation cd 
construction or construction of an improvement to real property;
(2) for injury to property, real or personal, arising out of a de­
ficiency; or (3) for injury to the person or for wrongful death 
arising out of such deficiency, may be brought against u person 
performing or furi.’shing the design, planning, supervision or ob­
servation of construct.'m or construction of an improvement mort 
than six years after substantial completion of an improvement

(b) Notwithstanding the provisions of (a) of this jc«;tion, in 
the case of an injury to property or the person or an injury caus­
ing wrongful death, which injury occurred during the cixth year 
after substantial completion, an action in tort to recover damage* 
for the injury may be brought within two years after the date on 
which the injury occurred. In no event may action be brought 
more than eight years after the substantial completion of construc­
tion of an improvement.

(c) Nothing in this section shall be construed as extending the 
period prescribed by the laws of this state for the bringing of 
any action.

(d) The limitation prescribed by this section shall not be as­
serted by w-\y of defense by a person in actual possession or con-
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1 as owner, tenant, or otherwise of an improvement at the time 
* deficiency in an improvement con' titutea the proximate cause of 
si* injury or death for which it is proposed to bring an action.

(e) In this section, “ person” means an individual, corporation, 
-urtnership, business trust, unincorporated organization, associa- 
i»n, or joint-stock company. (§ 2 ch 61 SLA 1967)

Ueislntive committee report.—Foi
„ .o r l on ch. 61, SLA 1967 (HB 160),1967 House Journal, pp. 365-066.

Sec. 09.10.060. Actions to be brought in three years, (a) No 
r̂son may bring an action against a peace officer or coroner upon 

i liability incurred by the doing of an act in his official capacity 
cr by the omission of an official duty, including tho nonpayment 
cf money collected upon an execution, unless brought within three 
rears. This section does not apply to an action for an escape.

(b) No person may bring an action upon a statute for penalty 
cr forfeiture where the action is given to the party aggrieved 
or to that party and the state unless brought within three years, 
except where the statute imposing it prescribes a different lim­
itation. (§ 1.06 ch 101 SLA 1962)

Sec. 09.10.070. Actions to be brought in two years. No person 
may bring an action (1) for libel, slander, assault, battery, sedui - 
lion, false imprisonment, or for any injury to the person or rights 
of another not arising on contract and not specifically provided 
otherwise; (2) upon a statute for a forfeiture or penalty to the 
‘tate; or (3) upon a liability created by statute, other than a 
Penalty or forfeiture; unless commenced within two years. (§ 1.07 
ch 101 SLA 1962)

The goal o f the statute of limita­
tions and the substituted service pro­
cedure is to provide speedy adjudica­
tion of claims. Byrne v. Ogle, Sup. 
Ct. Op. No. 722 (File No. 1359), 488 
P.2d 716 (1971).

The purpose of statutes’o f limita­
tions is to encourage promptness in 
the prosecution of actions and thus 
avoid the injustice which may result 
from the prosecution of stale claims. 
Byrne v. Ogle, Sup. Ct. Op. No. 722 
(F ile No. 1359), 488 P.2d 716 (1971).

Section apples to action for un­
lawful imprisonment. — Allegation 
that defendant in his capacity as 
United States Attorney caused plain­
tiff to be arrested on criminal com­
plaints sworn out by codefendunts 
“ without probable cause or investiga­
tion" purports to state a claim in 
tort against defendnnt subject to n 
two-year period of limitation under 
thio section. Williams v. Coughlan, 17

Cross reference.—As to limitation 
«  action ugainst subdivider in con­
tested transactions, see AS 34.55.030- 
If).
The policy of the law is to allow a 

rvasonable but definitely limited time 
for the bringing of an nction after 
which the matter is put to rest. Byrne 
' Ogle, Sup. Ct. Op. No. 722 (File 
No. 1359), 488 P.2d 716 (1971).

The purpose -.f statutes of limita­
tion is to bai ..ctiona and not to sup­
press or deny matters of defense; and 
11 is a general rule that such statutes 
»rc not applicable to defenses, but ap­
ply only where affirmative relief is 
sought. It should be noted, howevc' 
that the rule under consideration ap­
plies only in the case of strict de­
fense, and, in the absence of statute, 
°̂es not apply to coses o f set-off or 

counterclaim. McDonnell v. Hondloy, 
7 Alas. L.J. No. 3, p. 433 (Sept. 20, 1968).

17



IN THE S U P E R I O R  C O U R T  FOR 

T H I R D  J U D I C I A L  

P A U L  W I L S O N , ;

Plaintiff,

vs.

U N I O N  O I L  C O M P A N Y  OF 
CALIFO R N I A ,  et al.,

Defendants.

T H E  STATE G &  

D I S T R I C T

o u t  ur

J U I T E  COOPER, P e r s o n a l  
R e p r e s e n t a t i v e  of the E state  
of L E R O Y  COOPER, Deceased,

Plaintiff,

vs ,

U N I O N  O I L  C O M P A N Y  OF 
C ALIFORNIA,  et a l . ,

•Defendants.

P A U L  WILSON,

T l a i n t i f f ,

vs.

U N I O N  O I L  C O M P A N Y  OF 
CALIFORNIA, et a l . ,

D e f e n d a n t s .

J U L I E  COOPER, Personal 
R e p r e s e n t a t i v e  of the Estate 
of L E R O V  COOPER, Deceased,

P l a i n t i f f ,

v s .

U N I O N  O I L  C O M P A N Y  OF 
CALIFORNIA, et al.,

Defendants.
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C a s e  No. 78-2380

C a s e  No. 78-2382 
C o n s o l i d a t e d

D E C I S I O N  AND ORDEK 

ON M O T I O N  FOR P A R T I A L S U MMARY J U D G M E N T  

D e f e n d a n t  E A R L  V IGHT, INC., has m o v e d  for partial 

s u m m a r y  j u d g m e n t  d i s m i s s i n g  it fro m these c o n s o l i d a t e d  actions 

a r g u i n g  that A.S. 0 9 . 1 0.055 p r e c l u d e s  any claim. Plaintiff 

opposes, a r guing that A.S. 09.10.055 is unconstitutional because

A P P E N D I X  "C"



it d e n i e s  e qual p r o t e c t i o n  of the l a w  and, as well, c o n s t i t u t e s

2.
a g r a n t  of a specia l immunity. * T h i s  court conclud es that

3 .
the s t a t u t e  is u n c o n s t i t u t i o n a l  u n d e r  e qual protec tion standards' 

and that the m o t i o n  for part ial s u m m a r y  jud gment should be 

denied.

A.S. 09 .10.055 c r e a t e s  a special i m m u n i t y  from contr a c t  

or tort l i a b i l i t y  for a c e r t a i n  c l a s s  of persons by limiting 

the time for b r i n g i n g  such an a c t i o n  after "substantial c o m p l e t i o n  

of c o n s t r u c t i o n  of an i m p rovement" to real property, after 

w h i c h  time the a c t i o n  is barred. The particular c.1 ass of 

p e r s o n s  p r o t e c t e d  are those in c h a r g e  of the "design, planning, 

s u p e r v i s i o n  or o b s e r v a t i o n  of c o n s t r u c t i o n  or c o n s t r u c t i o n  of an 

i m p r o v e m e n t  to real property." A.S. 09.10.055. U nless the 

s t atu te is invalid, the p a rties  a g r s e  that E A R L  & WRIGHT, INC. 

is a m e m b e r  of the p r o t e c t e d  class, and thus,, plaintiffs' c l a i m  

is untimely.

As a r e s u l t  of State v. E r i c k s o n  574 P . 2d 1, 12 (Alaska 1978), 

e qual p r o t e c t i o n  claims m u s t  be e v a l u a t e d  by a single test; 

that is, the c l a s s i f i c a t i o n  m u s t  bear a fair and substantial 

r e l a t i o n  to a legi timate g o v e r n m e n t a l  objective. This test 

r e q uires a n a l y s i s  of the p u rp ose of the legislation, w h ether 

the p u r p o s e  is w i t h i n  the l e g i t i m a t e  police power of the State,

1. A l a s k a  Const. A r t  I, §1.

2. /iiaska Const. A r t  I, '§15.

3. T h i s  court does not r e a c h  the special 
immunit y issue, a l t h o u g h  it appears 
that the standard of a n a l y s i s
approxir.ates that of the equal
protect, or. model.

- 2 -



finally, w h e t h e r  the m e a n s  c h o s e n  o u t w e i g h  the i n f r i n g e m e n t  of v.he 

r i g h t . ^  *

The c o n s t i t u t i o n a l i t y  of statutes s i milar to A.S. 09.10.055

6 .
h as be en a d j u d i c a t e d  in m a n y  juris d i c t i o n s  u t i l i z i n g  m a n y  

d i f f e r i n g  stand a r d s  of equal p r o t e c t i o n  analysis. Some statutes 

h a v e  b een d e c l a r e d  c o n s t i t u t i o n a l  under less d e m a n d i n g  stan dards 

(R e g e n t s  e t c . v. H a r t f o r d  Acc. & Indem. C o . 581 P . 2d 197 

(Cal. 1978); R o s e n b e r g  v. Town of N o r t h  B e r g e n  293 A . 2d 662 

(N.J. 1972), and under standards w h i c h  a p p e a r  similar to that 

e m p l o y e d  by the Alaska Supreme Court. Howell v. Burke 568 P . 2d 214 

(N.M. App. 1977), N.M. cert, d e nie d 569 P .2d 413. However, o t h e r  

s t a t u t e s  have b e e n  de emed viol ative of equal p r o t e c t i o n  standards 

w h i c h  s e r - e q u i v a l e n t  to that of A l a s k a  (F u j i o k a  v. Kam 514 

P . 2d 568 (Ha. 1973) or less rigorous t h a n  that a p p l i e d  in this 

jurisdiction. K allas H i l l w o r k  C o r p . v. S quare D. C o . 225 N.W.

2d 454 (Wis. 1975).

4. This stan dard is flexible, d e p e n d i n g  on 
n a t u r e  of the right involved. Thur, a 
h e a v i e r  burden satisfying the s t r i ctest 
s t a n dard of scrutiny is p l a c e d  on a 
p arty seeking to justify a c l a s s i f i c a t i o n  
a f f e c t i n g  nonfed e r a l  f u n d a m e n t a l  rights 
or n o nfederal suspect c a t e g o r i e s  under 
the Alaska Constitution. See Lowell 
T h o m a s  et al. v. E d g ar B ai ley (Op. No.
1835, April 10, 1979) c o n c u r r i n g  opin ion 
of R a b i n o w i t z  at 46. Here, however, no 
f u n d a m e n t a l  rights or s u s pec t c a t e g o r i e s  
are involv ed and the least exacting  
s t a n dard is appropriate. This lesser 
s t a n d a r d  r e q u i r e s  that

thi m e a n s  used- m u s t  be reasonable, 
not arbitrary, and m u s t  rest upon  
some ground of d i f f e r e n c e  having 
a fair and s u b s t a n t i a l  r e l a t i o n  to 
the o b j e c t  of the legislation, so 
that all persons s i m i larly  
c i r c u m s t a n c e d  shall be treated  
alik< . W y l i e  v. State 516 P . 2d 
142, .45 (Alaska 1973), q u o t e d
in Ifakson v. Richey 550 P . 2d 
359, 362 (Alaska 1976). 

a kson v. R i c h e y , supra, at 362, also declares 
that the judi ciary of this state w i l l  no longer 
h y p o t h e s i z e  facts in o r d e r  to sust ain legislation.

5. C o n s i d e r a t i o n s  similar to those noted in footnote 
4 a p pear a p p l i c a b l e  to the b a l a n c i n g  analysis.

6. See Reply m e m o r a n d u m  of E A R L  & WRIGHT, INC., 
dated J a n u a r y  31, 1979, A p p e n d i x  A.



on t h i s  i ssue and, b a s e d  on t h a t  exa mination, c o n c l u d e s  that

the b e t t e r  v i e w  r e q uires  i n v a l i d a t i o n  of the statute. Ski nner

v. A n d e r s o n  231 N.E. 2d 588 (111. 1967); F u j i o k a  v. Kam, su p r a ;

Ka l l a s  M i l l w o r k  C o r p . v. S q u a r e  D. C o . , s u p r a . T h a t  is, the

g r a n t i n g‘of the special i m m u n i t y  to the p r o t e c t e d  class, but

d e n i a l  to o th ers s i m i l a r l y  s i t u a t e d  (e.g., m a terialmen,  ov’n e r s ) ,

do e s  n o t  rest on a g r o u n d  of d i f f e r e n c e  h a ving a fair and

7.
s u b s t a n t i a l  r e l a t i o n  to the o b j e c t  of the legislation. Since 

the A l a s k a  S t atute does n o t  w i t h s t a n d  equal p r o t e c t i o n  scrutiny, 

the d e f e n d a n t  E A R L  & WRIGHT, I N C .'S m o t i o n  for p a r t i a l  summary  

j u d g m e n t  is denied. This o r d e r  is n o t  a final j u d g m e n t  w i t h i n  

the m e a n i n g  of Civil P u l e  5 4 (b).

D A T E D  at Anchorage,  A l a s k a  this *- i d ay of April, 1979..

7. The parties have not been able to p r o v i d e  
any legisl a t i v e  h i s t o r y  w h i c h  indicates 
that the p u r p o s e s  u n d e r l y i n g  the A l a s k a  
Statute d iffer m a r k e d l y  from t.he purp oses  
d i s c u s s e d  in s e v e r a l  of the state c o u r t  
a d j u d i c a t i o n s  r e v i e w e d  by this court.

M A R K  C. R O W L A N D " *  
S u p e r i o r  C o u r t  Judge

I  certify that on

Deputy C le rk

-3-



IN THJ SUPREME COURT OF THE STATE OF ALASKA

E A R L  & W R IGHT, INC.,

Petitioner,

vs.

P A U L  W I L S O N  a nd JULIE COOPER, 
p e r s o n a l  r e p r e s e n t a t i v e  of the 
E s t a t e  of L E R O Y  COOPER, 
Decease d,

R e s p o n d e n t s .

F i l e  No. 4664

A N S W E R  TO P E T I T I O N  F O R  R E V I E W

RICE, HOPPNER, H E D L A N D  
F L E I S C H E R  & I N G RAHAM  
1016 W  6th, #400 
Anchor a g e ,  A l a s k a  99501

A t t o r n e y s  for Respondents

F i l e d  this ______ day of May,
1979, in the Supreme  Court 
of the S t a t e  of A l a s k a

R O B E R T  BACON
C L E R K  OF T H E  S U P R E M E  C O U R T

B Y :
D E P U T Y  C L E R K
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A L A S K A  CONSTITUTION , A R T I C L E  I, SI A N D  515

A RTICLE I ; D e c l a r a t i o n  o f  Rights

- S e ct ion 1 : Inherent R i g h t s . This c o n s t i t u t i o n  is
d e d i c a t e d  to the principl es that all perso ns have a n a t u ral 
r i g h t  to life, liberty, the p u r s u i t  o f  happiness, and the 
e n j o y m e n t  of the rewards of t h e i r  o w n  industry; that all 
p e r s o n s  are equal and e n t i t l e d  to equal rights, o p p o r t u n i t i e s  
and p r o t e c t i o n  under the law; and that all persons have 
c o r r e s p o n d i n g  o b l i g a t i o n s  to the p e o p l e  and to the State.

S e cti on 1 5 : P r o h i b i t e d  State A c t i o n . No b i l l  of
a t t a i n d e r  or ex post facto law shall be passed. N o  law im­
pa i r i n g  the o b l i g a t i o n  of contracts, and no law m a k i n g  any 
i r r e v o c a b l e  grant of special  pri vil e g e s  or immunities shall 
be passed. No C o n v i c t i o n  shall w o r k  corrup t i o n  of b l o o d  or 
f o r f e i t u r e  of estate.

ii
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STATUTE

A.S. 09.10.055

Certain  actions r e l a t i n g  to c o n s t r u c t i o n  in six 
y e a r s . (a) No action, w h e t h e r  in cont ract (oral or written,
s e a l e d  or unsealed), in tort or otherwise, to r e c over damages
(1) for a de fici e n t y  in the design, planning, supervi sion or 
o b s e r v a t i o n  of c o n s t r u c t i o n  or constr u c t i o n  of an improvement 
to real property; (2) for injury to property, real or personal, 
a c t i n g  out of a deficienty; or (3) for injury to the p e rson or 
for w r o n g f u l  death arising out of such deficienty, m a y  be 
b r o u g h t  against a p e r s o n  p e r f o r m i n g  or furnishing the design, 
planni ng, s u p e r v i s i o n  or o b s e r v a t i o n  of construction, or 
c o n s t r u c t i o n  o£.*an impr ovement more than six years after 
s u b s t a n t i a l  c o m p l e t i o n  of an improvement.

(b) N o t w i t h s t a n d i n g  the provisions of (a) of this 
section, in the case of an injury to proper ty or the p e rson
or an injury c a using w r o n g f u l  death, w h i c h  injury o c c urred during 
the sixth year after substantial completion, an action in tort 
to recover damages for the injury may be b r ought w i t h i n  two 
y ears after the date  on w h i c h  the injury occurred. In no event 
may a c tion be b r o ught more than eight years after the substantial, 
c o m p l e t i o n  of c o n s t r u c t i o n  of an improvement.

(c) N o t h i n g  in this section shall be cons trued as 
e x t e n d i n g  the period p r e s c r i b e d  by the laws of this state for 
che brin ging of any action.

(d) The limita t i o n  prescr ibed by this section shall 
not be asserted by w a y  of d e f e n s e  by a p erso n in actual possession  
or. control, as owner, tenant, or o t h e r w i s e  of an i m provement
at the time a d efici e n c y  in an improvement constitutes the 
p r o x i m a t e  cause of the injury or d eath for wh ich it is proposed 
to b r i n g  an action.

(e) In this section, "person" means an individual, 
corporation, partnership, b u s i n e s s  trust, uni nc o r p o r a t e d  
organizat ion, association, or joint-stock company.

i i i



S T A T E M E N T  OF QUEST I O N S  P R E S E N T E D  F O R  REVIEW

(1) Is i n t e r l o c u t o r y  r evi ew a ppro p r i a t e  at this 

stage in the l itiga t i o n ?

(2) Does A.S. 09.10.055 grant a special inununity

to archit e c t s  in v i o l a t i o n  of the A l a s k a  Constitution, A r ticle  

I, S e c t i o n  15?

(3) Does the architects' immu nity from suit,

un d e r  A.S. 09.10.055, six years after substa n t i a l  completion,

deny respon d e n t s  the e q u a l  prote c t i o n  of the law, in v i o l ation

of the A l a s k a  C o n stitution, A r t i c l e  I, S e c tio n 1?•*



R E V I E W  SHOULD DE D E N I E D 
A T  THIS P O I N T  IN THE L I T I G A T I O N

As d i s c u s s e d  herein/ A.S. 09.10.055, the A l a s k a n  immunity 

for arch itects and contra ctors (referred to t o g e t h e r  h e r e i n  as 

"architects") is c l e a r l y  u n c o n s t i t u t i o n a l  u n d e r  the standards ** * 

e n u n c i a t e d  in isakoCr. " Rickey;, 550 P. 2d 359 (Alaska 1977). An  

i n t e r l o c u t o r y  a p p e a l  at this p o i n t  in the litiyouiwr. *.;i!!1 c-inralv 

delay t ria l of the m a t t e r  in s u p erior court.

Further, d e spite the plaintiffs' b e s t  efforts, petitioner  

E a r l  & W r i g h t  m ay p r e v a i l  at the trial of this matter, not b e c a u s e  

of the immunity statute, but b e c a u s e  p l a i n t i f f s  may n ot ad equately  

pr o v e  the l i a b i l i t y  of Earl & Wright. Were this event to occur, 

ob v i ously Earl & W r i g h t  would have no need to secure r eview of 

the d e c i s i o n  of the super i o r  court. C F . J o h n s o n  v. S t a t e , 577 

P . 2d 706 (Alaska 1978).

S T A T E M E N T  OF THE CASE

Fo r  p u r p o s e s  of the P e t i t i o n  for Review by Earl &
Wr i g h t  and respondents' A n s w e r  thereto, r e s p o n d e n t s  Cooper 

and W i l s o n  adopt the p e t i t i o n e r ' s  s t a t e m e n t  of the case, at 

p a g e  2 of its Petition, with the following clarifications.

First, Earl & W r i g h t  has prev io u s l y  a d m i t t e d  in this m att er  

that it did d e s i g n  all or part of the King S almon  Platform, 

and not just the s t r u c t u r a l  drawings n e c e s s a r y  for c o ns truction  

of the F u l l e r  C o m p r e s s o r  Room. Secondly, C o o p e r  and W i l s o n  do 

not h a v e  adequate k n o w l e d g e  from w h i c h  to d e t e r m i n e  that the 

en t i r e  King S almon P l a t f o r m  was c o m p l e t e d  and o p e r a t i o n a l  in 

1969, but w i l l  assime it was so compl e t e d  for purpos es of this 

Answer.

I. A.S. 09.10.055 IS AN U N C O N S T I T U T I O N A L  
G R A N T  QF A S P E C I A L  IMMUNITY IN V I O L A T I O N  OF THE

AT SKA C O N S TITUTION,  A R T I C L E  I, S E C T I O N  15

Art. I, §15 o f  the Alaska C o n s t i t u t i o n  states in part,

. . [N]o law m a k i n g  any irrevocable  grant of special privi l e g e s



o r  i m m u n i t i e s  s h a l l  be passed. . . . "

S t a t u t e s  of l i m i t a t i o n  u s u a l l y  e n c o u r a g e  plaintiff s to
*

e n force t h e i r  rights in a t i m e l y  fashion. S t a tutes of limit ation

p e n a l i z e  p l a i n t i f f s  w h o  sit on t h e i r  rights. See Byrne v. O g l e ,

488 P . 2d 716, 718 (Alaska 1971). The a r c h i t e c t ' s  statute, A.S*.

09.10.055, however, e x tinguish es c e r t a i n  plaintiffs' rights even

b e f o r e  tho se r ights  come into existence, w i t h o u t  regard to w h e t h e r

the p l a i n t i f f s  were, or w o u l d  h a v e  been, d i l i g e n t  in pressing

their claims in a t i mely fashion. S u c h  a s t a t u t e  is in fact a
••

grant of immunity. P u j i o k a v. K a m , 514 P . 2d 568, 570, 571 (Haw.

1973); P a cific  I n d e m . C o . v. T h o m p s o n - Y e a g e r , I n c . , 260 N.W. 2d

548, 555 (Minn. 1977), The A l a s k a  S t atute is similar to the

former I l l inois  statu te which provided:

Ko a c tion to recover d a mages for any ✓
injury to property, real or personal,
or for injury to the person, or for
b o d i J y  injury or for w r o n g f u l  death,
arising out of the d e f e c t i v e  and
u n s a f e - c o n d i t i o n  of an improv e m e n t
to real estate, n o r  any action for
c o n t r i b u t i o n  or indemnity for damages
su s t a i n e d  on account of such injury,
shall be brought a g ainst any person
p e r f o r m i n g  or f urnishing  the design,
planning, superv i s i o n  or c o n s t r u c t i o n
or c o n s t r u c t i o n  of such imp ro v e m e n t
to real property, unless such cause
of a ctio n shall h a v e  a c crued w i t h i n
four years after the p e r f o r m a n c e  or
f u r n i s h i n g  of such services and
construction. This limi ta t i o n  shall
not be a v a i la ble to any owner, tenant
or  p e r s o n  in actual p o s s e s s i o n  and
co n t r o l  of the improv e m e n t  at the time
such cause of action accrues.

111. Rev. Stat. 1965, Ch. 83, pa ra 24(f). The Illinois Supreme
*

C o u r t  n o t e d  that, "the effect of [the section] of the L i mitati ons

Act is to g r a n t  to architects and c ontra c t o r s  a special or e x c l u­

sive immunity." Skinn er v. A n d e r s o n , 231 N . E . 2 d  588, 590 (111. 

1967). The Illinois c o n s t i t u t i o n a l  p r o h i b i t i o n  forbade the 

"granting to any corporation, a s s o c i a t i o n  or individual any
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special o r  e x c l u s i v e  privilege, im munity or franch ise whatever."

Id at 590. (emphasis supplied.) T h e  Illin o i s  c o n s t ituti onal  

language is r e m a r k a b l y  similar to A l a s k a ' s  p r o h i b i t i o n  against 

any "grant of s p e c i a l  p r i v i l e g e s  or immuni ties." See also 

Pa c i f i c  I n d e m . C o m p a n y  v. T h o m p s o n - Y e a g e r f I n c . , 260 N.W. 2d $£8, 

555 (Minn. 1977).

A.S. 0 9 . 1 0 . 0 5 5  is an u n c o n s t i t u t i o n a l  i r revocabl e grant 

of a s p e c i a l  i m m u n i t y  to architects and contra c t o r s  in v iolation  

of A r t i c l e  I, S e c t i o n  15 of the St ate Constitutio n. Thus, d e f e n d­

ant Earl & W r i g h t ' s  m o t i o n  for s u mmary j u d gment b a s e d  on the 

s t atute w a s  p r o p e r l y  denied.

II. A.S. 09.10.055 IS AN U N C O N S T I T U T I O N A L  
D E N I A L  OF EQUAL' P R O T E C T I O N  U N D E R  T H E  A L A S K A  C O NSTITUTIO N

The d e n i a l  b y  A.S. 0 9 . 1 0.05 5 of equal access to the 

courts m i g h t  b e  t e s t e d  u n d e r  e ither the "co mpe l l i n g  state interest  

test" or the " r a t i o n a l  basis" test. See Bush £. R e i d , 516 P. 2d 

1215, 1 2 20-21 (Alaska 1973).

A s s u m i n g  simply for the sake  of argument that the 

a p p r o p r i a t e  c o n s t i t u t i o n a l  test is n o t  the com pel l i n g  state 

i nterest test, the right of redress for tortious conduct and the 

right of a ccess to a j u d icial f o r u m  for the ad judi c a t i o n  of 

liability and d a mages arising from tortious conduct are important 

rights i n v o k i n g  the "fair and s u b s t a n t i a l  relationship" test. 

C o n c u r r i n g  o p i n i o n  of Justice R a b i n o w i t z  and Chief Justice 

Boochever, D e H usso r v. City o_f A n c h o r a g e , 583 P. 2d 791, 793-98 

(Alaska 1978). T h e  test of the statute is more p a r ticularly  

d e s c r i b e d  in I s a k s o n  v. R i c k e y , 550 P . 2d 359, 362 (Alaska 1976)

as follows:
« .

U n d e r  the rati onal basis test, in order 
for a c l a s s i f i c a t i o n  to s u r v i v e ,vju dicial  
scrutiny, the c l a s s i f i c a t i o n  'must be 
reasonable, not arbitrary, and must  rest 
upon some diffe r e n c e  h a v i n g  a fair and
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s u b s t a n t i a l  r e l a t i o n s h i p  to the o bje ct of the 
legislation, so that all p e r s o n s  s i m i la rly  
c i r c u m s t a n c e d  shall be t r e a t e d  a l i k e . *

It is this m o r e  flexible and m o r e  d e m a n d i n g  
s t a n d a r d  w h i c h  w i l l  be a p p l i e d  in future 
cases if the compe lling state inter e s t  
te s t  is found inappropriate. (Citation 
omitted) (Emphasis supplied)

As  a part of this standard, the S u preme  C o u r t  "will no longer 

h y p o t h e s i z e  facts w h i c h  w o u l d  s u s t a i n  o t h e r w i s e  q u e s t i o n a b l e  

legislation. . Id. at 362.

Th e  DeHusson c o n c u r r i n g  o p i n i o n  i m  o lved d i f f e r e n t  
••

p r o c e d u r a l  r e q u i r e m e n t s  for claims a s s e r t e d  a g a i n s t  g o v e r n m e n t a l  

and n o n - g o v e r n m e n t a l  defendants. The conc ur r i n g  o p i n i o n  notes 

that the for tuity or ill luck of b e i n g  i n j u r e d  by a n o n - g o v e r n m e n t a l  

or, instead, a g o v e r n m e n t a l  t ortfeasor makes no d i f f e r e n c e  to the 

i n jured party; the injury and the n e e d  for recompense  are the , 

same. A c c e s s  to a judicial forum for li tigation of liability and 

damages  is i m p o r t a n t  to the injured pa rty regardless of the 

g o v e r n m e n t a l  or n o n - g o v e r n m e n t a l  status of the tortfeasor. It 

follows that an i n jured party has an e qual interest  in access to 

a j u d i c i a l  forum r egardless of w h e t h e r  his h a r m  was c aused  by one 

type of n o n - g o v e r n m e n t a l  tortfeasor or a n othe r type of n o n­

go v e r n m e n t a l  tortfeasor, w h e t h e r  a r c h i t e c t  or n o n - a r c h i t e c t .

T h e  A l a s k a  immunity statute, for contractor s and a r c h i­

tects, A.S. 09.10.055, totally proh i b i t s  suits against p e rsons  

p e r f o r m i n g  o r  furnishing the design, planning, s u p e r v i s i o n  or 

o b s e r v a t i o n  of construction, or c o n s t r u c t i o n  of i m p r o v e m e n t s  to 

real p r o p e r t y  if the injury occurs or cause of action accrues,* 

more the.n s ix years after s u b s t a n t i a l  c o m p l e t i o n  of the i m p r o v e­

ment, u n l e s s  inju ry occurs in the i ixth y e a r  itself, e v e n  though 

the b u i l d i n g  itsoif i de sig n e d  and c o n s t r u c t e d  to last and be 

used for a l onger period. Significantly, the immunity does r.ot 

e x t e n d  to o wne rs or tenants o c c u pying the property, or to persons 

s u p p l y i n g  m a t e r i a l s  used in the c o n s t r u c t i o n  of the improvement,
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or t o  in divi d u a l s  w h o  design, plan, supervise, o b s e r v e  or construct

v a r i o u s  p e r s o n a l  p r o p e r t y  items such as m o t o r  v e h i c l e s , airplanes

and c o n s t r u c t i o n  equipment.

F r o m  the victim's p o i n t  of view, the a r b i t r a r y  q u ality

of this c l a s s i f i c a t i o n  is w e l l  n o t e d  in this example: ^

If, for example, four years afte r a 
b u i l d i n g  is c o m p lete d a c o rnice should 
fall b e c a u s e  the adhesive u s e d  was 
defective, the m a n u f a c t u r e r  of the 

• adhesive is g r ante d no immunity. And 
so it is w i t h  all others w h o  furnish 
ma t e r i a l s  used in const r u c t i n g  the 
improvement. But if the c o r n i c e  fell 
be c a u s e  of d e f e ctive  d e s i g n  or 
constr u c t i o n  for which an a r c h i t e c t  
or c ontr actor was responsible, inununity 
is granted. It cannot be said that one 
e vent is more  likely than the o t h e r  to 
occur w i t h i n  four years after c o n s t r u c t i o n  
is completed.

S k i n n e r  v. A n d e r s o n , 231 N .E.2d 588, 591 (111. 1967).
✓

A. Designers of Chattels, for Purposes of the S t a t u t e , 

are not D i s t i n g u i s h a b l e  from A r c h i t e c t s .

T h e r e  is no ratio n a l  r e a s o n  for d i s c r i m i n a t i o n  b e t w e d n  

architec ts, on the one handr and d esig n e r s  and m a n u f a c t u r e r s  of 

chattels on the other hand. W h a t e v e r  j u s t i f i c a t i o n  architect s 

m i g h t  advance  to s u pp ort A.S. 09.10.055, the same j u s t ifications  

w o u l d  e x t e n d  e q ually to the d esig n e r s  and builders of chattels. 

Some, i n c l u d i n g  E a r l  b Wright, have argue d that m o d e r n  d e v e l o p­

ment s  in tort law have so e x p anded the p o t e n t i a l  liab ility of 

a r c h i t e c t s  that some c o u n t e r b a l a n c e  in p r o t e c t i o n  such as the 

A l a s k a  i m m unity statute is required. If this rat io n a l e  is used 

to j u s t i f y  the immunity, the focus of inquiry s h o u l d  be on the 

liability of arc hit e c t s  in Alaska, in particular, and not o n ;l 

trends and d e v e l o p m e n t s  e l s e where in the country. T o ' t h e  extent 

which, for example, R o s e nberg v. T own o £  N orth B e r g e n , 293 A . 2d 

662 (N.J. 19 72) or R egents of U n i v . o_f C alif ornia v. H a r t f o r d  

A c c i d e n t  & Indem. Co., 131 Cal. Rptr. 112 (Cal. App. 1976) seem



1

p e r s u a s i v e ,  the y s h o u l d  be v i e w e d  in the c o n t e x t  of the imposition 

b y  N e w  J e r s e y  and C a l i f o r n i a  courts of s trict l i a b ility on. some 

b u i l d e r s  in some situations. See Schippe r v. L e v i t t  &_ Sons,

V
Inc., 207 A . 2d 314 (N.J. 1964) and K r i e gler v. E i c h l e r  HomesV
Inc., 74 Cal.. Rptr. 225 (Cal. App. 1969). R e s p o n d e n t s  Cooper, and

W i l s o n  h a v e  found n o  A l a s k a  cases imposing s t rict  l i a b ility on

a rchitects, e ith er w i t h i n  or after six years of s u b s t a n t i a l

completion. O n e  w o u l d  a s s u m e  then that A l a s k a  r equires only that

a r c h i t e c t s  e x e rcise the reaso nable care g e n e r a l l y  e x p e c t e d  of

those in this s k i l l e d  business. See 5 Am. Jur. 2d, A r c h i t e c t s

§23; 19 Am. J u r . T r i a l s , A r ch itectual M a l p r a c t i c e  §10; 25 A L R  2d

1085, D e f e c t i v e  Plans, §3 and §5. Some legisl a t u r e s  may have

found a n e e d  to change or shift liability from a rch itects because

of o t h e r  rules, such as strict liability, imposed in their states.
✓

Alas k a ' s  c ho ice not to e n f o r c e  strict liability, or. a rchi tects or 

c o n t r a c t o r s  suggests  less n e e d  for A.S. 09 .10.055 than that of 

other states.

T h o u g h  it has imposed strict liability on m a n u f a c t u  ers 

of chattels, Clary v. F i f *• h A venue C hrysler C e n t e r , I n c . , 454 P . 2d 

244 (Alaska 1969), A l a s k a  has not limited the liability of chattel 

m a n u f a c t u r e r s  to the s i x -y ear period beginning on the date of 

co m p l e t i o n  of the chattel. If either class of d e f e n d a n t s  needed 

an a b s o l u t e  six-yea;: limit on liability, c h a ttel manuf a c t u r e r s  

w o u l d  n e e d  it more than architects because of the strict liability 

imposed on chat tel manufacturers. The benefit of A.S. 09.10.

055, however, is given b y  the legislature to the less deservi ng

c l a s s .

M o s t  courts c o n s i d e r i n g  similar statutes  have focused

1/
Fu rther the C a l i f o r n i a  statute u p h e l d  in R e g e n t s , 

supra, d i d  not apply to personal injury or w r o n g f u l  death.

-6-



on  the a r b i t r a r y  d i s t i n c t i o n  b e t w e e n  architect s on t h e  o n e  hand

and m a t e r i a l m e n  a n d  o c c u p i e r s  of land on the other. In stri king

a s i m i l a r  M i n n e s o t a  statute, the M i n n e s o t a  S u p r e m e  C o u r t  saw,

"no basis for i n c l udi ng w i t h i n  the 
p r o t e c t i o n  of the statute persons  
w h o  c o n s t r u c t  o r  d es ign improvements 
to real estate, and exclu ding other 
persons a g a i n s t  w h o m  third parties 
m i g h t  b r i n g  c l a i m s  should they incur 
injury, such as owners and m a t e r i a l  
s u p p l i e r s ."

P a c i f i c  I n d e m . C o . v. T h o m p s o n - Y e a g e r , In£. e 260 N.W. 2d 548,

555 (Minn. 1977). See also Kallas M i l l w o r k  C o r p . v. S q u a r e  D 

C o . , 225 N . W . 2d 454 (Wise. 1975) w h e r e i n  the W i s c o n s i n  S u p reme  

C o u r t  found its s . . te's s t a t u t e  u n c o n s t i t u t i o n a l  even though the 

test w h i c h  it used in m e a s u r i n g  c o n s t i t u t i o n a l i t y  appears to be 

only that of w h e t h e r  there is any rational j u s t i f i c a t i o n  for the 

statute This W i s c o n s i n  test indeed looks less d e m a n d i n g  of the 

st a t u t e  than that s u g g e s t e d  by Isakson v. R i c k e y , 550 P . 2d 359 

(Alaska 1977).

P e t i t i o n e r  Earl & W right  has a t t e m p t e d  to d i s t i n g u i s h  

a r c h i t e c t s  from m a t e r i a l m e n  and des igners and m a n u f a c t u r e r s  of 

chattels. E a r l  W r i g h t  suggests that the mass p r o d u c t i o n  engaged 

in by those w h o  d e si gn and p r oduce chattels s o m e h o w  sets them 

apart from architects. This d i s t i n c t i o n  is c e r t ai nly not as 

clear as Earl & W r i i h t  suggests. A  drive t h ro ugh many housing  

d e v e l o p m e n t s  in A n c h o r a g e  \s 11 r eveal many i d e n t i c a l l y  d e s i g n e d  

r e s i d e n c e s i It is o b v i o u s l y  not u n c o m m o n  for an a r c h i t e c t  to 

sell the same b l u e p r i n t s  to many home builders, or to a develop er

w h o  w i l l  r ep eat the d e s i g n  over and over. See e . g . . Schipper^
* *

v. L evitt £  S o n s , I n c . , s u p r a . Similarly, a cont ra c t o r  can mass- 

p r o d u c e  p r e f a b r i c a t e d  h o u s i n g  modules for later t r a n s p o r t a t i o n  to 

homeowners' lots. Yet, d e s p i t e  the ability of the archite cts 

and c o n t r a c t o r s  w h o  e n g a g e  in these p r a c tices to insure the 

q u a j i t y  control w h i c h  E a r l  & W r i g h t  claims it cani."> \ insure, A.S.

0 9 . 1 0 . 0 5 5  limits their liab ility to the six y e a r  period after 

s u b s t a n t i a l  completion.
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P e t i t i o n e r  E a r l  & W r i g h t  a c k n o w l e d g e s  that m a t e r i a l m e n —  

a class cf d e s i g n e r s  and m a n u f a c t u r e r s  o f  c h a t t e l s — are e x c l u d e d

f r o m  the b e n e f i t  of A.S. 09.10.055. See P e t i t i o n  at 10. Peti-
\

t i o n e r  notes, "The same m a n u f a c t u r e d  i t e m  may be b o t h  a c o m p o n e n t  

of a s t r u c t u r e  a n d  a chattel." Respon d e n t s  agree. The c h a t t e l  

m ay be a t t ache d to t n e  r ealty as a fixture, t hough  the d e s i g n e r  

of the c h a t t e l  w : 11 n o t  n e c e s s a r i l y  k n o w  h o w  its p r o d u c t  w i l l  

u l t i m a t e l y  b e  used. The d e s i g n e r  and its insur ance a c tu ary w i l l  

no t  knew h o w  to p l a n  for future liability. W i l l  they get some 

a d v a n t a g e  u n d e r " t h e  s i x - y e a r  limit b e c a u s e  the p r o d u c t  b ecame  a 

fixture, or w i l l  l i a b i l i t y  continu e for two years from the date 

of injury, w h e n e v e r  that m a y  be, b e c a u s e  the prod uct is a chattel? 

This p o s s i b i l i t y  u n d e r m i n e s  Earl & W r i g h t ' s  arguments that A.S.

09.10.055 is a r a t i o n a l  a l l o c a t i o n  of insurance risks.
✓

B. Owners and Occupie rs of Land, for Purposes of the 

Statute, are net D i s t i n g u i s h a b l e  F r o m  A r c h i t e c t s .

Earl & W r i g h t  argu es that the owner's acceptanc e and 

e x e r c i s e  of c o n t r o l  over the realty i m pro vements should, at some 

arbit r a r y  p o i n t  in time, a b solve the a r c h i t e c t  of further liability. 

If this shifting of the li ability occurs, the statute performs 

the shift n o t  only for p atent defects k n o w n  to the owner, but 

also for latent d e f e c t s  n e v e r  s u s p ec ted by the owner. Since the 

owner's duty to t h i r d  parties is only that of reasonable care,

W e b b  v. City and B o r o u g h  of Sitka, 561 P . 2d 731 (Alaska 1977), 

the owne r is p r o babl y not liable for u n k n o w n  defects. Thu^ six 

years after s u b s t a n t i a l  completion, p l a i n t i f f s  i n ju red by latent 

d e s i g n  d e f e c t s  have no remedy whatsoever. We bb absolves t h e’’ 

ow n e r , a n d  A.S. 09.10.055. immunizes the architect. To that extent, 

archit ects and owners are treated e q u a l l y , ^ w h i l e  the rest of the 

p u b l i c  suffers.
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If the r a t i o n a l e  for a d i s t i n c t i o n  b e t w e e n  designers, 

planners, and others, on the one h a n d  and owners a nd occupiers on 

the o t h e r  hand, is b a s e d  o n  some s u p p o s e d  m e a n i n g f u l  differ e n c e  

b e t w e e n  the s tatu s of owners and occ upiers and those w h o  d e s igne d 

and b u i l t  the structure, this r a t i o n a l e  fails to s u pport the ^  

statute. If the r a t i o n a l e  is at all v a l i d  and if owners and 

oc c u piers s h o u l d  b e  t r e ated differently, then they should be 

t r e a t e d  d i f f e r e n t l y  as soon as the s t r u c t u r e  is c o m p l e t e d  and 

accepted, as w e l l  as s i x  years after s u b s t a n t i a l  completion. If 

the o w n e r  or the o c c u p i e r  stands in some r e l a t i o n  to the prope rty 

such that he a lone should be responsible, then his exclusi ve  

l i a b ility  s h o u l d  b e g i n  as soon as he accepts the p r o j e c t  from the 

d e s i gners and builders. As Earl & W r i g h t  says in its P e t ition  

for R e v i e w  at 8, ". . . [A]cceptance of the premises by the owner
,  A

implies an a c c e p t a n c e  of r e s p o n s i b i l i t y  for conditions thereon." 

There is no r e a s o n  for a delay of six years in impositi on of sole 

l i a b i l i t y  u p o n  the o, .ier. In other words, there is no rational  

r e a s o n  for the e x i s t e n c e  of the statu>ue.

If the p u r p o s e  of the statute is to protect architects 

and c o n t r a c t o r s  from stale claims, the s t atute is unnecessary. If 

a b u i l d i n g  collapses, the evi dence of its o r i g i n a l  design and 

c o n s t r u c t i o n  is just as old and hard to find for the p l a i n t i f f  as 

it is for the defendant. Since the p l a i n _ i f f  w i l l  not even have 

any m e n t a l  r e c o l l e c t i o n  of how the b u i l d i n g  was designed; and 

since the p l a i n t i f f  w i l l  certai nly hav e n o  w r i t t e n  records, the 

p l a i n t i f f  s u ffers at the o atset a d i s a d v a n t a g e  compared to a *#
defendan t, the e m p l oyees of wh ich may have mental reco llections  

as w e l l  as w r i t t e n  records of the d e s i g n  of the building. F u r­

ther, since the p l a i n t i f f  bears the b u r d e n ^ o f  proof and the 

e v i d e n c e  is e q u a l l y  old for both parties, p l a i ntiff  bears more of

- 9 -



a d i s a d  n t a g e  t h a n  a r c h i t e c t u a l  o r  c o n t r a c t u a l  defendants, since 

they do not b e a r  any b u r d e n  of proof. The statute thus is overly 

s o l i c i t o u s  o f  the s u p posed needs o f  a r c h i t e c t  and contractor.
s

T h e  c o n c u r r i n g  o p i n i o n  of J u s t i c e  Rabinowit z and C h i e f  

Ju s t i c e  B o o c h e v e r  in D e K u s s o n v. C i t y  o_f A n c h o r a g e , 583 P . 2d 731 

(Alaska 1978) c o n s i d e r e d  and r e j e c t e d  v a rio us p r o p o s e d  j u s t i f i c a­

tions for d i s c r i m i n a t i o n  b e t w e e n  g o v e r n m e n t a l  and n o n - g o v e r n m e n t a l  

tortfeasors. The c o n c u r r i n g  o p i n i o n  not ed at 797:

A l l  tort-feasors have a similar  
i n t e r e s t  in the p r o m p t  i n v e s t i g a t i o n  
of claims; all v i c t i m s  have a 
s i m i l a r  interest in o b t a i n i n g  
r e d r e s s  for t h e i r  injuries.

. . .there is no greater need to 
k n o w  of hazards in order to r e p a i r  
and avoid further inj uries solely 
b e c a u s e  the entity r e s p o n s i b l e  is 
v g o v e r n m e n t a l  unit. i

These c o n s i d e r a t i o n s  apply also to all classes of n o n g o v e r n m e n t a l  

t o r t f e a s o r s . Further, w i t h  r e f e r e n c e  to the need to budget and 

plan for p o t e n t i a l  liabilit y years in the future, owners of real 

property, s u p p l i e r s  of m a t e r i a l s  u s e d  in the improveme nt cf real 

property, a n d  d e s i g n e r s  and m a n u f a c t u r e r s  of chattels have 

similar n e e d s  to b u dget or insure for future possible liability.

C. The Statute Does not P e r f o r m  its Alleged  

F unction, and Therefore, Its C l a s s i f i c a t i o n  of Tortfeasors is 

I r r a t i o n a l .

If the rat ionale s u p p o r t i n g  the A l a s k a  statute i.s one

of g iving to the a r c h itect and its insu rer a finite p e riod of

time w i t h i n  w h i c h  to plan for liability, the statute fails of its
/*

purpose. T h e  statute provides that no cause of action it \y be 

b r o u g h t  a g a i n s t  one w h o  designs, plans, supervises, observes, or 

c o n s t r u c t s  i m p r o v e m e n t s  to r e a l  p r o p e r t y  mo,re than six years 

a fter s u b s t a n t i a l  c o m p l e t i o n  of the i m p r o v e m e n t . Most parties w h o  

are g i v e n  the b e n e f i t  of this immunity, however, have no contro l
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o v e r  w h e n  the p r o j e c t  is s u b s t a n t i a l l y  completed. The architect, 

for example, c a n n o t  insure that the o w n e r  secur es adequate 

f i n a n c i n g  to f i n i s h  the project, or t h a t  the contra c t o r  p e r f orms  

on schedule, or that su ppliers d e l i v e r  m a t e r i a l s  w h e n  requested.

If the a r c h i t e c t ' s  only i n v o l v e m e n t  was in d r a f t i n g  plans and ^  

s p e c i f i c a t i o n s  a n d  not in p r o v i d i n g  o n - s i t e  supervision, the 

a r c h i t e c t  is p o w e r l e s s  to predict, m u c h  less control, the p e r i o d  

of his m a l p r a c t i c e  e xposure u n d e r  A.S. 09.10.055. He cannot 

co ntrol the date of "subst a n t i a l  completion ." If the owner, for 

example, is f orced to cease c o n s t r u c t i o n  t emporarily b e c a u s e  of 

fi n a n c i a l  difficul ties, the s i x -year  i m m u n i t y  does not even b e g i n  

to run d u r i n g  the c e s s a t i o n  of construction. A  temporary halt to 

c o n s t r u c t i o n  could last for six years, all of which w o u l d  be 

a d d e d  to time s pe nt in c o n s t r u c t i o n  and the six years' period of 

the statute. The statute thus does not n e c e s s a r i l y  p r ovide  that 

limited p e r i o d  of e x p o sure w h i c h  P e t i t i o n e r  Earl & Wright claims 

is r e q u i r e d  b y  archite ct^ and their insur a n c e  actuaries. See 

P e t i t i o n  for R e v i e w  at 9. C o n t r a r y  to Petit i o n e r ' s  assertion, 

a t . 5 of its Petition, the s t a tute does not provide an absolute 

l i m i t a t i o n  of six years.

C o n s t i t u t i o n a l  q u e s tions  aside, the legislature could

have p r o v i d e d  the d e f i n i t i v e  immunity sought by Earl & Wright

simply by c h a n g i n g  the l a n guage of the statute. The legislatu re

could h a v e  d r a f t e d  the statute so the six years bega n to run

from the time w h e n  each a r c h i t e c t  compl e t e d  its particul ar

p e r f o r m a n c e  or p o r t i o n  of the project. This would have p r o v i d e d
<•

the i n s u r a n c e  a c t u a r i e s  a t i m e - c e r t a i n  six y e a r  period. Indeed, 

the l e g i s l a t u r e s  of N e w  Jersey, North Carolina, V i r g i n i a  and 

ot h e r  s tates have d one so. He A p p e n d i x  A  to Petition for Revie w  

The A l a s k a  l e g i s l a t u r e  chose n o t  to begin the six year peri od o n
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e a c h  i n d i v i d u a l ' s  finishin g of his o w n  performance- This choice 

b y  the A l a s k a  legisla ture i m plies t h a t  the purpose of the statute 

is n o t  t o  p r o v i d e  a definite, a b s o l u t e  immunity of a fixed term 

of years..

S i n c e  the statut e does n o t  p r o vide a fixed, definite** 

si x  y e a r  limitation, and s i n c e  the legisl a t u r e  ignored st atutory 

l a n g u a g e  of other ptates which, c o n s t i t u t i o n a l  questions aside, 

m i g h t  h a ' e  p r o v i d e d  such  a fixed limit, it cannot be said that 

the s t a t u t e  is r e a s o n a b l e  in its c l a s s i f i c a t i o n  of architects for 

s p e c i a l  immunity. Since the s t a t u t e  does not do w h a t  it and 

E a r l  & W r i g h t  claims it must do, the stat ute can hardly be c o n s i d­

ere d  rational. Its o n l y  a n d  o b v i o u s  p u rp ose is to grant i r r e v o c­

able s p e c i a l  priv il e g e s  and i m m u n i t i e s  to some architects and 

contrac tors, but not to other architects, contractors, owners, 

t e nants or d e s i g n e r s  and m a n u f a c t u r e r s  of chattels. The statute ' 
thus v i o l a t e s  the A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I, §1 and §15.

If the i n s u r a n c e  a c t u a r i a l  p r o b l e m  of architects is 

real and not. hypothetical, E a r l  6 W r i g h t  could have docume nted 

the j u s t i f i c a t i o n  for the s t a t u t e  w i t h  statistics. Earl &

W r i g h t  m i g h t  have a t t e mp ted to show that a large number of 

a r c h i t e c t u a l  m a l p r a c t i c e  c l aims are filed more than six years 

a f t e r  s u b s t a n t i a l  completion. If w e  assume instead that, 

for example, 98% of all claims are made w i t h i n  six years, then 

the u n c e r t a i n t y  g e n e r a t e d  by a small number of claims afr.er 

six y e a r s  w i l l  not likely be a s i g n i f i c a n t  factor in the c o m p u­

tation of insuranc e premiums. To the extent that Ear] & W r i g h t
«r

relies upon i n s u r a n c e  a c t u a r i a l  p r o b l e m s  as a rationale for ;

A.S. C;/. 10.055, E a r l  5. W r i g h t  is r e q u e s t i n g  the Court to h y p o­

the s i z e  facts wh ich the l e g i s l a t u r e  may have had in mind, pntrary 

to I s a c k s o n 1s forbearanc e of such guesswork.



T h e  immunity p r o v i d e d  to architects and c o n t r a c t o r s  by

A.S. 0 9 . 1 0 . 0 5 5  excludes m a n y  s i m i l a r l y  situated persons f r o m  its 

protection. Further, as an inept attempt to cr eate b e n e f i t s  for 

a class o f  individuals, the s t a t u t e ' s  failure p r o v i d e  the £  

a l l e g e d  b e n e f i t s  in a clear, p r e d i c t a b l e  m a n n e r  shows the absence  

of a fair and subst antial r e l a t i o n s h i p  b e t w e e n  the class d i f f e r­

ent i a t e d  and the supposed o b j e c t  of the legislation.

Review  s hou ld be denied, or, if granted, the j u d g m e n t  of 

the S u p e rior Co urt should b e  s u m m a r i l y  affirmed.

R E S P E C T F U L L Y  S U B M I T T E D  this 21st day of May, 1979.

R I C E ,  H O P P N E R ,  H E D L A N D ,
F L E I S C H E R  & I N G R A H A M  

C o u n s e l  f o r  R e s p o n d e n t s  

C o o p e r  a n d  W i l s o n

B y :____________________________________________
E D W A P D  P. N O L D E



• W 7'V'

cr> 
r—. <n

f i
O
223

o F r i c c o  o r  
-A W R fchC f.J^ K U U

• . ■

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  OF A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

T H E  C I T Y  O F  YAKUTAT, a m u n i­
ci p a l  c o r p o r a t i o n ;  and 
Y A K U T A T  F I S H E R M E N ' S  C O O P E R A­
TIVE, INC., an A l a s k a  
c o r p o r a t i o n ,

Pl a i n t i f f s ,

vs.

W I T C O  C H E M I C A L  C O R P O R A T I O N ,  
a D e l a w a r e  corpor a t i o n ,  et 
a l . ,

Defen d a n t s .

InST̂ o / ? .

''cr

C a s e  No. 3 A N - 7 9 - 1 1 3 4  C ivil

O R D E R

T h e  Court, h a v i n g  h e a r d  a r g u m e n t  and r e v i e w e d  the 

b r i e f i n g  by the p a r t i e s  of p l a i n t i f f  C i t y  o f  Y a k u t a t ' s  M o t i o n  

to S t r i k e  the A f f i r m a t i v e  D e f e n s e  of the S t a t u t e  o f  L i m i t a t i o n s ,  

a n d  o f  m o t i o n s  b y  d e f e n d a n t s  KPFF, Inc., K P F F - A l a s k a ,  Inc., 

and C h r i s  Berg, Inc. lor s u m m a r y  j u d g m e n t  b a s e d  o n  A S  0 9 . 1 0 . 0 5 5 ,  

g ' a n t s  p l a i n t i f f ' s  M o t i o n  to Strike, and d e n i e s  d e f e n d a n t s '

Mot-Lo .1 for S u m m a r y  J u d g m e n t ,  on the g r o u n d  that A S  0 9 . 1 0 . 0 5 5  

is v i o l a t i v e  of the equal p r o t e c t i o n  c l a u s e s  of t h e  A l a s k a  

a n d  U n i t e d  States C o n s t i t u t i o n s .  T h e  r e a s o n i n g  of the c o u r t  

in t h i s  r e g a r d  has b e e n  e x t e n s i v e l y  set forth o n  t h e  record .

F u r t h e r ,  the r e s p e c t i v e  m o t i o n s  of KPFF, Inc., K P F F -  

A l a s k a ,  Inc., and C h r i s  Berg, Inc. for s u m m a r y  j u d g m e n t  

b a s e d  o n  estoppel, q u a s i  e s t o p p e l ,  and waiver, a r e  d e nied.

<h
D A T E D  at A n c h o r a g e ,  A l a s k a  this ^ - = ^ -day of N o v e m b e r ,

M I L T O N  S O U T E R
J u d g e  of the S u p e r i o r  C o u r t  

I  certify that on.



KPFF, INC., a W a s i i n g t o n  
c o r p o r a t i o n ,  a n d  K P F F - A l a s k a ,  
Inc., an A l a s k a  c o r p o r a t i o n ,

P e t i t i o n e r s ,

v s .

T H E  C I T Y  O F  Y A K U T A T ,  a 
m u n i c i p a l  c o r p o r a t i o n ,  and 
Y A K U T A T  x I S H E R M E N ' S  
C O O P E R A T I V E ,  INC., an A l a s k a  
c o r p o r a t i o n ,

R e s p o n d e n t s .

C H R I S  BERG, INC., a
,W a s h i n g t o n  c o r p o r a t i o n ,/

P e t i t i o n e r ,

v s .

T H E  C I T Y  O F  Y A K U T A T ,  a 
m u n i c i p a l  c o r p o r a t i o n ,  and 
Y A K U T A T  F I S H E R M E N ' S  
C O O P E R A T I V E ,  INC., a n  A l a s k a  
c o r p o r a t i o n ,

R e s p o n d e n t s .

S u p r e m e  C o u r t  No. ______
Su p e r i o r  C o u r t  No. 3AN-79 -1134

S u p r e m e  Cou? ' S’o. 5031 
S u p e r i o r  Co. i No. 3 AN-79-11 34

O P P O S I T I O N  T O  P E T I T I O N  F O R  R E V I E W

K U L I K  & S U D D O C K  
A t t o r n e y s  for 'Respondent. • 
C i t y  of Y a k u t a t  
425 G S t r e e t  
S u i t e  610
A n c h o r a g e ,  A l a s k a  99501

F I L E D  in t h e  S u p r e m e  C o u r t  
o f  the S t a t e  of A l a s k a  this 
1 7 t h  d a y  o f  D e c e m b e r ,  1979.

R O B E R T  D. B A C O N ,  C l e r k

B y : __________________________________
D e p u t y  C l e r k
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C e r t a i n  a c t i o n s  r e l a t i n g  to c o n s t r u c t i o n  i n  s i x  
y e a r s . (a) N o  a c t i o n ,  w h e t h e r  in c o n t r a c t  (oral o r  w r i t t e n ,  
s e a l e d  o r  u n s e a l e d ) , in t o r t  or otherw i s e ,  t o  r e c o v e r  
d a m a g e s  (1 ) f o r  a d e f i c i e n c y  in t he design, p l a n n i n g ,  s u p e r­
v i s i o n  or o b s e r v a t i o n  o± c o n s t r u c t i o n  or c o n s t r u c t i o n  of an 
i m p r o v e m e n t  t o  r e a l  p r o p e r t y ;  (2 ) for i n j u r y  t o  p r o p e r t y ,  
r e a l  o r  p e r s o n a l ,  a r i s i n g  o u t  of a d e f i c i e n c y ;  o r  (3) for 
i n j u r y  t o  the p e r s o n  o r  f o r  w r o n g f u l  d e a t h  a r i s i n g  o u t  of 
s u c h  d e f i c i e n c y ,  m a y  b e  b r o u g h t  a g a i n s t  a p e r s o n  p e r f o r m i n g  
o r  f u r n i s h i n g  t h e  d e s i g n ,  p l a n n i n g ,  s u p e r v i s i o n  or o b s e r­
v a t i o n  o f  c o n s t r u c t i o n ,  or c o n s t r u c t i o n  of a n  i m p r o v e m e n t  
m o r e  t h a n  s i x  y e a r s  a f t e r  s u b s t a n t i a l  c o m p l e t i o n  of an 
i m p r o v e m e n t .

(b) N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  of (a) o f  this 
s e c t i o n ,  in t h e  c a s e  o f  an i n j u r y  to p r o p e r t y  o r  the p e r s o n  
o r  an injury c a u s i n g  w r o n g f u l  death, w h i c h  i n j u r y  o c c u r r e d  
d u r i n g  the s i x t h  y e a r  a f t e r  s u b s t a n t i a l  c o m p l e t i o n ,  an 
a c t i o n  in t o r t  t o  r e c o v e r  d a m a g e s  for the i n j u r y  m a y  be 
b r o u g h t  v/ithin t w o  y e a r s  a f t e r  the d a t e  on w h i c h  the injury 
o c c u r r e d .  In n c  e v e n t  m a y  a c t i o n  be b r o u g h t  m o r e  t h a n  
e i g h t  years a f t e r  t h e  s u b s t a n t i a l  c o m p l e t i o n  o f  c o n s t r u c t i o n  
of a n  i m p r o v e m e n t .

(c) N o t h i n g  in this., s e c t i o n  shall be c o n s t r u e d  as e x­
t e n d i n g  the p e r i o d  p r e s c r i b e d  by the laws of t h i s  s t a t e  for 
t h e  b r i n g i n g  o f  any a c t i o n .

(d) The l i m i t a t i o n  p r e s c r i b e d  by this s e c t i o n  shall 
n o t  be a s s e r t e d  by w a y  of d e f e n s e  by a p e r s o n  i n  a c e u a l  
p o s s e s s i o n  or c o n t r o l ,  as o w n e r ,  ten ant, or o t h e r w i s e  of 
a n  i m p r o v e m e n t  a t  the t i m e  a d e f i c i e n c y  in a n  i m p r o v e m e n t  
c o n s t i t u t e s  t h e  p r o x i m a t e  c a u s e  of the injury o r  d e a t h  for 
w h i c h  it is p r o p o s e d  t o  b r i n g  a n  action.

(e) In t n i s  s e c t i o n ,  "person" m e a n s  an i n d i v i d u a l ,  
c o r p o r a t i o n ,  p  irtnership, b u s i n e s s  trust, u n i n c o r p o r a t e d  
o r g a n i z a t i o n ,  a s s o c i a t i o n ,  or j o i n t - s t o c k  c o m p a n y .

AS 0 9 . 1 0 . 0 5 5  p r o v i d e s :
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In  the l a t t e r  1 9 6 0 ' s  the C i t y  of Y a k u t f t  u n d e r t o o k  to 

c o n s t r u c t  a f i s h  p r o c e s s i n g  a n d  c o l d  s t orage f a c i l i t y .  The

C i t y  d e l e g a t e d  t h e  p r o j e c t  to an a r c h i t e c t u r a l  a n d  e n g i n e e r -
\

ing c o n s o r t i u m ,  p e t i t i o n e r s  KPFF, Inc. and K P F F - A l a s k a ,  Inc. 

( h e r e i n a f t e r  K P F F ) . K P F F  i g n o r e d  laws of p h y s i c s  a n d  failed 

to s p e c i f y  any  i n s u l a t i o n  for t h e  r o o f  of the p r e f a b r i c a t e d  

m e t a l  structu re. B y  D e c e m b e r  of 1970 the g e n e r a l  c o n t r a c t o r ,  

p e t i t i o n e r  C h r i s  Berg, Inc. ( h e r e i n a f t e r  CBI) n o t i f i e d  KPFF 

that, d u e  to c o n d e n s a t i o n  o n  the i n s i d e  of the roof, r a i n  

i n s i d e  the b u i l d i n g  m a d e  f i n i s h  w o r k  i m p r a c t i c a l .  (Kelly 

D epo., pp. 17-18.)

KPFf thus f a c e d  a d i l e m m a  o f  its own m a k i n g ,  and 

s o u g h t  to e x t r i c a t e  i t s e l f  as q u i c k l y  and e c o n o m i c a l l y  as 

p o s s i b l e .  It p r e c i p i t o u s l y  s e i z e d  upon a r e l a t i v e l y  n e w  

p r o d u c t ,  s p r a y e d - i n - p l a c e  p o l y u r e t h a n e  foam, as a solution. 

A l b e r t  Kelly, p r e s i d e n t  o f  K P F F  ar.d d e s i g n  s u p e r v i s o r  for 

t h e  p roje c t ,  w a s  n o t  k n o w l e d g e a b l e  a bout the p r o d u c t  a n d  did 

n o t  r e s e a r c h  its f l a m m a b i l i t y , b e c a u s e  he was s o l e l y  c o n­

c e r n e d  w i t h  r e c t i f y i n g  an o m i s s i o n ,  m i n i m i z i n g  e x p e n s e  to a 

c l i e n t  of v e r y  l i m i t e d  m e a n s ,  a n d  t ime ly c o m p l e t i n g  the 

p r o j e c t  for the s p r i n g  f i s h i n g  season. (Id. at 24-25.)

A  c h a n g e  o r d e r  w a s  i s s u e d  b y  K P F F  to CBI; C B I  then 

s u b c o n t r a c t e d  w i t h  d e f e n d a n t  V e r t e c s ,  Inc., a f o a m  i n s u l a t i o n  

a p p l i c a t o r .  In J a n u a r y  and F e b r u a r y  of 1971, V e r t e c s  

p e r s o n n e l  s p r a y e d  f o a m  p r o d u c t s  p u r c h a s e d  from d e f e n d a n t s  

R e i c h h o l d  C h e m i c a l s ,  Inc. and W i t c o  C h e m i c a l  C o r p .  o n t o  

the m e t a l  c e i l i n g .  T h e  b u i l d i n g  w a s  s u b s t a n t i a l l y  c o m p l e t e d  

by t h e  s p ring of 1971 a n d  f o r m a l l y  a c c e p t e d  by t h e  C i t y  on 

A p r i l  23, 1971. Six y e a r s  a n d  t w o  w e e k s  later, a b o i l e r  

e x p l o s i o n  i g n i t e d  the e x p o s e d  u r e t h a n e  foam, w h i c h  t h e r e u p o n
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w i t h  s u c h  s p e e d  a n d  i n t e n s i t y  t h a t  f i r e m e n  w e r e  

s.
i

B a s e d  o n  s m a l l  s c a l e  tests i n a p p l i c a b l e  to r e a l  life,

f o a m  m a n u f a c t u r e r s  long t o u t e d  t h e i r  p r o d u c t  as n o n b u r n i n g
\

or s e l f - e x t i n g u i s h i n g .  (Loper D epo., pp. 30-31.) In fact,

t h e  p r o d u c t  t y p i c a l l y  b u r n s  a l m o s t  as r a p i d l y  a n d  e x p l o s i v e l y

a s  n a p a l m  and e m i t s  t o x i c  fumes a n d  h e a v y  s m o k e  as w e l l .  By

1973, R e i c h h o l d  a l e r t e d  V e r t e c s  t h a t  u r e t h a n e  f o a m  s h o u l d

n e v e r  b e  a p p l i e d  w i t h o u t  an o v e r l a i d  t h e r m a l  b a r r i e r .  (Id.

a t  62.) By 1974, V e r t e c s  had so i n f o r m e d  CBI, (Id. at 55,

57-60) and Mr. K e l l y  of K P F F  h a d  i n d e p e n d e n t l y  l e arned of

t h e  hazard. (Kelly Depo., pp. 14-16, 26.) W i t c o  h a d  signed  
s

a n  FTC c o n s e n t  o r d e r  w h i c h  o b l i g a t e d  it to w a r n  p r i o r  

c o n s u m e r s .  T h e  C i t y  o f  Y a k u t a t  a l l e g e s  n e i t h e r  R e i c h h o l d ,  

Witco,  KPFF, CBI, or V e r t e c s  e v e r  g a v e  w a r n i n g  of the 

p o t e n t i a l  for d i s a s t e r  b e f o r e  the c a t a s t r o p h i c  fire.

S T A T E M E N T  OF T H E  C A S E  

T h e  C i t y  o f  Y a k u t a t  and its lessee, the Y a k u t a t  F i s h e r­

m e n ' s  C o o p e r a t i v e ,  Inc., filed t h e i r  a m e n d e d  c o m p l a i n t  for 

d a m a g e s  in M a y  o f  1979. The K P F F  d e f e n d a n t s  a s s e r t e d  a 

s p e c i a l  statute o f  l i m i t a t i o n s ,  A S  0 9 . 1 0 . 0 5 5 ,  as an a f­

fi r m a t i v e  d e f e n s e .  T h e  C i t y  o f  Y a k u t a t  m o v e d  to strike* the 

d e f e n s e  p u r s u a n t  to C i v i l  Rule 12(f), a n d  a l t e r n a t i v e l y  for 

p a r t i a l  sunonary j u d g m e n t  u n d e r  R u l e  56, on the g r o u n d  that 

t h e  stat ute w a s  u n c o n s t i t u t i o n a l .  K P F F  the n i t s e l f  m o v e d  

f o r  c o m p l e t e  s u m m a r y  judgment, and w a s  e v e n t u a l l y  j o i n e d  by 

CBI. T h e  C i t y  o f  Y a k u t a t  in its o p p o s i t i o n  n o t e d  t h a t  

c o m p l e t e  s u m m a r y  j u d g m e n t  w as i n a p p r o p r i a t e ,  b e c a u s e  e v e n  if 

A S  0 9 . 1 0 . 0 5 5  w e r e  u p h e l d ,  a c a u s e  o f  a c t i o n  h a d  b e e n  p l e a d e d  

fo r  the failure o f  K P F F  a n d  CBI to w a r n  the C i t y  when,

b u r n e d
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s o m e  y e a r s  a f t e r  c o m p l e t i o n  o f  t h e  s t r u c t u r e ,  t h e y  r e c e i v e d  

n o t i c e  of t h e  p eri l; t h e r e f o r e ,  this c a u s e  of a c t i o n  would 

n o t  be time b a r r e d  by AS 0 9 . 1 0 . 0 5 5 .  T h i s  l a t t e r  c o n t e n t i o n  

w a s  not r e a c h e d  b y  the s u p e r i o r  court, w h i c h  s i m p l y  ru led 

t h a t  A S  0 9 . 1 0 . 0 5 5  w a s  v i o l a t i v e  of e q u a l  p r o t e c t i o n  under  

t h e  United S t a t e s  a n d  A l a s k a  c o n s t i t u t i o n s .

A R G U M E N T

I. THE O R D E R  H O L D I N G  A S  0 9 . 1 0 . 0 5 5  U N C O N S T I T U T I O N A L  
SH O U L D  N O T  B E  R E V I E W E D  A T  T H I S  TIME.

The c o n s t i t u t i o n a l i t y  o f  A S  0 9 . 1 0 . 0 5 5  h a s  n o w  b een 

p a s s e d  upon by t w o  s u p e r i o r  c o u r t  judges,  J u d g e  S o u t e r  in 

the instant case, and J u d g e  R o w l a n d  in Earl W r i g h t , i n c . 

v,. W i l s o n , S u p e r . C t .  No. 7 8 - 2 3 8 2 ,  r e v i e w  d e n i e d ,  Sup.Ct. No. 

4464 (August 16, 1979). No s u p e r i o r  c o u r t  has r u l e d  to the 

contrary, so no c o n f l i c t  b e t w e e n  l o w e r  c o u r t s  is presen t e d .  

J u d g e  S o u t e r 's r u l i n g  is r e a s o n a b l e  o n  its face, and is 

s u p p o r t e d  by s u b s t a n t i a l  a n d  w e l l  r e a s o n e d  a u t h o r i t y  f r o m  at 

l e a s t  ten o t h e r  j u r i s d i c t i o n s .  His d e c i s i o n  is c o n s i s t e n t  

w i t h  the t e n o r  of p r e v i o u s  equal p r o t e c t i o n  d e c i s i o n s  by 

this court.

To p r e v a i l  o n  its m o t i o n  for c o m p l e t e  s u m m a r y  judgment, 

K P F F  m u s t  o v e r c o m e  two s u b s t a n t i a l  i m p e d i m e n t s .  First, it 

m u s t  c o n v i n c e  t h i s  C o u r t  that. AS 0 9 . 1 0 . 0 5 5 ,  w h i c h  favors 

a r chi tects, e n g i n e e r s  and c o n t r a c t o r s  o v e r  the w o r l d  at 

large, w i t h s t a n d s  e q u a l  p r o t e c t i o n  s c r u tiny. Second, it 

m u s t  s u stain  the a r g u m e n t  that, as a m a t t e r  of s t a t u t o r y  

c o n s t r u c t i o n ,  A S  0 9 . 1 0 . 0 5 5  a t t e n u a t e s  a n d  e v e n t u a l l y  a b r o­

g a t e s  the d u t y  to warn, R e s t a t e m e n t (S e c o n d ) of T o r t s , §321; 

u n d e r  this c o n s t r u c t i o n ,  K P F F  w o u l d  no l o n g e r  h a v e  a d u t y  to 

w a r n  under a n y  c i r c u m s t a n c e s ,  no m a t t e r  h o w  e g r e g i o u s ,  af ter  

s i x  years, i r r e s p e c t i v e  of the p e r i l  to life a n d  pr operty.
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j e c t e d  t o  u n j u s t i f i e d  e x p e n s e  at t r i a l  is s l ight. D e f e n s e
i

a g a i n s t  e i t h e r  t h e  d e s i g n  n e g l i g e n c e  o r  f a i l u r e  to w a r n  

t h e o r y  i n v o l v e s  t h e  same b a s i c  c o r e  o f  e v i d e n c e  r e g a r d i n g  

p o l y u r e t h a n e  foam. If K P F F  is r i g h t  o n  c o n s t i t u t i o n a l i t y  

bu t  w r o n g  o n  w a r n i n g s ,  its b u r d e n  a n d  p r e s e n t a t i o n  of p r o o f  

at trial  w o u l d  n o t  be m a t e r i a l l y  a f f e c t e d .  R e v i e w  is 

c o r r e s p o n d i n g l y  less  urgent.

U l t i m a t e  r e s o l u t i o n  o f  b o t h  i s s u e s  w i l l  be m a t e r i a l l y  

a d v a n c e d  by t h e  e x i s t e n c e  of a c o m p l e t e  f a c t u a l  r e cord. A s  

this c o u r t  n o t e d  in J o h n s o n  v. S t a t e , 577 P . 2d 706 a t  709

(Alaska 1978) , t h e  g e n e r a l  r u l e  of f i n a l i t y

-✓
is d e s i g n e d  to i n s u r e  t h a t  the 
q u e s t i o  s p r e s e n t e d  o n  a p p e a l  h a v e  
a f u l l  ^actual and l e g a l  s e t t i n g  
in w h i c h  the p r a c t i c a l  e f f e c t  of 
t h e  p a r t i e s '  c o n t e n t i o n s  m a y  be 
w e i g h e d .  P i e c e m e a l  a d j u d i c a t i o n  
of some, b u t  not all p o i n t s  o f  l a w  
g o v e r n i n g  a cast c a r r i e s  t h e  r i s k  
t h a t  i m p o r t a n t  c o n s i d e r a t i o n s  m a y  
be o v e r l o o k e d  w h i c h  w o u l d  h a v e  
b e e n  p e r c e i v e d  h a d  the e n t i r e  c a s e  
b e e n  p r e s e n t e d .

This a r g u m e n t  a p p l i e s  w i t h  p a r t i c u l a r  f o r c e  to the e f f e c t  of 

AS 0 9 . 1 0 . 0 5 5  o n  t h e  d u t y  to warn. T h i s  c a s e  is young, and 

d i s c o v e r y  is i n c o m p l e t e .  O n l y  the b a r e s t  o u t l i n e  of the 

n e g l i g e n c e  o f  K P F F  in f a i l i n g  to warn, a s i n g l e  a d m i s s i o n  by 

its p r e s i d e n t ,  w a s  p r e s e n t e d  to the t r i a l  c ourt. U p o n  trial 

of t h i s  case, the r e c o r d  w i l l  be a u g m e n t e d ,  not o n l y  w i t h  

r e s p e c t  to K?Fr b u t  as to pa.-ties s i m i l a r l y  s i t u a t e d  b u t  not 

b e f o r e  the C o u r t ,  such as Vertfecs, Inc., the foam a p p l i c a t o r . 

Among t h e  f a c t o r s  e x p e c t e d  to be i l l u m i n e d  a r e  the d e g r e e  of 

p o t e n t i a l  h a z a r d  to life a n d  p r o p e r t y ,  the c l a r i t y  of all 

d e f e n d a n t s '  n o t i c e  of the h a z ard, thei r d e g r e e  of c u l p a­

bil i t y  in t e r m s  of n e g l i g e n c e ,  r e c k l e s s n e s s  o r  intent,
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t h e  e f f e c t  of c o n t i n u e d  c o n t a c t s  b e t w e e n  p l a i n t i f f  a n d  some 

d e f e n d a n t s ,  a n d  t h e  ease o f  d i s c h a r g e  o f  d u t y  by w a r n i n g .

i
K P F F ' s  s t a t u t o r y  c o n s t r u c t i o n  a r g u m e n t  (KPFF Petit., pp. 5-

6 ) is b a s e d  o n  a n  a r i d  e x e g e s i s  o f  t h e  statu t e .  Its con-

\

e l u s i o n  is f a r  f r o m  obviou s, and is u n s u p p o r t e d  b y  a c o h e r e n t  

p o l i c y  r a t i o n a l e .  T h e  C i t y  of Y a k u t a t  c o n t e n d s  t h a t  the  

s t a t u t e  is s i l e n t  o n  the s u bject  and l e a v e s  the c o m m o n  law 

u n d i s t u r b e d .  Q u e s t i o n s  of p u b l i c  p o l i c y  l o o m  large, and 

t h e y  s h o u l d  n o t  b e  r e s o l v e d  o n  so s c a n t  a record.

B e c a u s e  o f  the p r o b a b l e  i n t e g r i t y  of J u d g e  S o u t e r ' s  

ruling,  the l o w  e x p o s u r e  of K P F F  to u n d u e  h a r d s h i p ,  and the 

p a r t i c u l a r  a p p l i c a b i l i t y  to this c a s e  o f  t h e  g e n e r a l  p o l i c y  

m a n d a t i n g  f i n a l i t y  o f  judgment, r e v i e w  s h o u l d  be denied .

II. A S  0 9 . 1 0 . 0 5 5  IS V I O L A T I V E  O F  T H E  E Q U A L  P R O T E C T I O N  C L A U S E
OF T H E  A L A S K A  C O N S T I T U T I O N . ________________________________________

A. T h e  C i t y  of Y a k u t a t  Has S t a n d i n g  to C h a l l e n g e  
t h e S t a t u t e . _____________________________________________

K P F F  m a k e s  the s p e c i o u s  a r g u m e n t  t h a t  a l i t i g a n t  

d i s a d v a n t a g e d  b y  d i s p a r a t e  t r e a t m e n t  lac ks s t a n d i n g  b e c a u s e  

if all w e r e  t r e a t e d  e q u a l l y  u n f a i r l y ,  n o  a d v a n t a g e  w o u l d  be 

g a i n e d  t h e reb y. (KPFF Petit., 6-7.) U n d e r  this  r a t i o n a l e ,  

the appellant, in D e H u s s o n  v. C i t y  of A n c h o r a g e , 583 P . 2d 791 

(Alaska .1979) l a c k e d  equal p r o t e c t i o n  s t a n d i n g  b e c a u s e  the 

s t a t e  c o u l d  t h e o r e t i c a l l y  have t r e a t e d  her as s h a b b i l y  as 

the city, e l i m i n a t i n g  " u n f a i r n e s s . "  C l e a r l y  the C i t y  of 

Yakutat , w h i c h  w i l l  s uff er e c o n o m i c  i n j u r y  if its c l a i m  is 

time barred, p o s s e s s e s  "such a p e r s o n a l  s t a k e  in the o u t c o m e  

o f  the c o n t r o v e r s y  as to a s s u r e  t h a t  c o n c r e t e  a d v e r s e n e s s  

w h i c h  s h a r p e n s  t h e  p r e s e n t a t i o n  of i s s u e s  u p o n  w h i c h  the 

c o u r t  so .largely d e p e n d s  for e l i m i n a t i o n  of d i f f i c u l t  . . . 

q u e s t i o n s . "  B a k e r  v. C a r r , 369 U.S. 186, 204, 7 L . E d . 2 a  663,



B. T h e  E q u a l  P r o t e c t i o n  S t a n d a r d s  A n n o u n c e d  in 
I s a k s o n  and E r i c k s o n  A p p l y  to T h i s  Case.

D e f e n d a n t  K P F F  a r g u e s  t h a t  t h e  e qua l p r o t e c t i o n  t e s t

a n n o u n c e d ^ i n  I s a k s o n  v, R i c k e y ,  550 P.,2d 359 (Alaska 1976)—  v

s h o u l d  n o t  a p p l y  to s t a t u t e s  e n a c t e d  b e f o r e  that date.

(KPFF P e t i t . ,  9-10.) W h i l e  r u l e s  of l a w  m a y  be r e s t r i c t e d  

to p r o s p e c t i v e  a p p l i c a t i o n  in f u t u r e  cases, r e s p o n d e n t  is 

a w a r e  of no c o u r t  w h i c h  h a s  a n n o u n c e d  a n e w  c o n t r o l l i n g  

c o n s t i t u t i o n a l  s t a n d a r d  a n d  a s i m u l t a n e o u s  u n w i l l i n g n e s s •to 

a p p l y  t h a t  s t a n d a r d  to a n y  s t a t u t e  c u r r e n t l y  in force. S u c h  

an a p p r o a c h  has b e e n  o v e r r u l e d  sub s i l e n t i o  in the e q u a l  

p r o t e c t i o n  d e c i s i o n s  of this C o u r t  s i n c e  Isakson.

C. T h e  S t a t u t e  V i o l a t e s  E q u a l  P r o t e c t i o n .

R ules of l a w  w h i c h  a r b i t r a r i l y  d e n y  a c c e s s  to c o u r t s  

for r e d r e s s  of i n j u r y  to a g g r i e v e d  v i c t i m s  r e g u l a r l y  l e a d  to 

h a r s h  and d i s t a s t e f u l  r e s u l t s .  P e r h a p s  the q u i n t e s s e n t i a l  

e x a m p l e  is t h e  d o c t r i n e  of s o v e r e i g n  i m m u n i t y  w h e r e  t h e 

f o r t u i t y  of i n j u r y  by a g o v e r n m e n t a l  t o r t f e a s o r  f o r e c l o s e s  

l i a b i l i t y  for n e g l i g e n c e .  In t h e  p a s t  few d e c a d e s ,  an 

o v e r w h e l m i n g  j u d i c i a l  t r e n d  h a s  a b r o g a t e d  that d o c t r i n e  

b e c a u s e  of its i n v i d i o u s  d i s t i n c t i o n s .  S e e , Engdahl, 

I m m u n i t y  arj_ A c c o u n t a u i l i t y  for P o s i t i v e  G o v e r n m e n t a l  

W r o n g s , 44 U n i v . C o l o .L . R e v . 1 (1972).

In c o n t r a s t ,  o n e  s e g m e n t  o f  t h e  b u i l d i n g  trades 

i n d u s t r y  h a s  b e e n  a b l e  to s e c u r e  p a s s a g e  of s p e c i a l  p r o­

t e c t i v e  l e g i s l a t i o n  w h i c h  a r b i t r a r i l y  f o r e c l o s e s  a c c e s s  to

courts.  T h e  o p e r a t i v e  e f f e c t  o f  A S  0 9 . 1 0 . 0 5 5  is to c r e a t e  
<

a r t i f i c a l  c l a s s i f i c a t i o n s  a m o n g  v i c t i m s  injured by n e g l i g e n t  

conduct, and a m o n g  t o r t f e a s o r s  w h o  a r e  in e s s e n c e  s i m i l a r l y



F
s i t u a t e d .  U n d e r  the statut e, a n  a r b i t r a r y  six y e a r  l i m i t  

c o n t r o l s  th€s v i a b i l i t y  o f  a v i c t i m ' s  c a u s e  of action, e v e n

i
as t o  p e r s o n a l  i n j u r y  or w r o n g f u l  d eath, In the i n s t a n t  

c ase, t h e  f i r e  w h i c h  d e s t r o y e d  the Y a k u t a t  C o l d  S t o r a g e  

F a c i l i t y  o c c u r r e d  two w e e k s  a f t e r  t h e  s t a t u t o r y  six years.

xt has b e e n  a r g u e d  t h a t  a n  i n n o c e n t  t h i r d - p a r t y  victim, 

u n r e l a t e d  to e i t h e r  the a r c h i t e c t  o r  owner, is n o t  i n j u r e d  

b y  t h e  s t a t u t e  b e c a u s e  s u c h  a v i c t i m  r e t a i n s  an a c t i o n  

a g a i n s t  the o w n e r  in p o s s e s s i o n .  (CI3I Petit., p. 10.) 

S e t t i n g  a s i d e  i s s u e s  o f  f i n a n c i a l  a b i l i t y  to r e s p o n d  to a 

j u d g m e n t ,  t h i s  a r g u m e n t  i g n o r e s  the f a c t  t h a t  the l i a b i l i t y

for d a m a g e s  of a n  a r c h i t e c t  a n d  of an o w n e r  are n ot co-

■«/

e x t e n s i v e .  T h e  a r c h i t e c t  m u s t  m e e t  t he s t a n d a r d  of c a r e  of 

h i s  p r o f e s s i o n ,  w i t h  its s u p e r i o r  k n o w l e d g e .  P u t  simply, 

t h e  o w n e r  is m e r e l y  l i a b l e  for d e f e c t s  w h i c h  he o u g h t  

r e a s o n a b l y  to h a v e  d i s c o v e r e d  and w a r n e d  a g a inst. For 

e x a m p l e ,  a b y s t a n d e r  i n j u r e d  i n  the Y a k u t a t  fire w o u l d  

p r o b a b l y  h a v e  no v i a b l e  a c t i o n  a g a i n s t  the C i t y  of Yakutat, 

w h i c h  i t s e l f  h ad no w a y  o f  k n o w i n g  t h a t  p o l y u r e t h a n e  foam 

w a s  a h a z a r d o u s  s u b s t a n c e .  If on p a r t i c u l a r  facts the o w n e r  

w e r e  f o u n d  l i able, he w o u l d  b e  d e n i e d  u n d e r  the s t a t u t e  any 

a c t i o n  for i n d e m n i t y  a g a i n s t  t h e  r e s p o n s i b l e  a r c h i t e c t  or 

c o n t r a c t o r .

P e t i t i o n e r s  p r e s e n t  no s u b s t a n t i a l  j u s t i f i c a t i o n  for 

g r a n t i n g  a b s o l u t i o n  to a r c h i t e c t s ,  e n g i n e e r s  and c o n t r a c t o r s  

a f t e r  six years. T h e  f a c t o r  w h i c h  m o s t  s a l i e n t l y  d i s­

t i n g u i s h e s  t h i s  s p e c i a l  i n t e r e s t  g r o u p  f r o m  o t h e r  s e c t i o n s  

o f  i n d u s t r y  o r  h u m a n  e n d e a v o r  is t h e i r  p e r s p i c a c i t y  in 

d r a f t i n g  a m o d e l  a c t  and l o b b y i n g  for its p a s sage. U n d e r  

t h e  a c t  t h e y  r e c e i v e  p r o t e c t i o n s  a f f o r d e d  to no o t h e r  class
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o f  t o r t f e a s o r .  P e r s o n s  w h o  s u p p l y  m a t e r i a l  to c o n s t r u c t i o n  

s i t e s  b u t  w h o  d o  n o t  t h e m s e l v e s  p a r t i c i p a t e  in c o n s t r u c t i o n  

a r e  n o t  p r o t e c t e d .  M a n u f a c t u r e r s  of c h a t tels, which, like 

s u p e r t a n k e r ,  m a y  be h i g h l y  c o m p l e x ,  i n d i v i d u a l i z e d ,  and 

l o n g - l i v e d ,  r e c e i v e  no c o r r e s p o n d i n g  p r o t e c t i o n .  ' D o c t o r s  

a n d  o t h e r  p r o f e s s i o n a l s  w i t h  p o t e n t i a l  l i a b i l i t i e s  of long 

d u r a t i o n  are n o t  p r o t e c t e d .  In d e f e n s e  of t h i s  s t a t e  of 

a f f a i r s ,  p r o p o n e n t s  of t h e  c h a l l e n g e d  l e g i s l a t i o n  a t t e m p t  t. 

h y p o t h e s i z e  s t r a i n e d  b a s e s  to d i f f e r e n t i a t e  t h e  b u i l d i n g  

t r a d e s .

T h e  c o n t r o v e r s y  h a s  g e n e r a t e d  a split of a u t h o r i t y  

a m o n g  the states. T he a u t h o r i t y  u p h o l d i n g  s i m i l a r  s t a t u t e s
1

H a s  b e e n  a d e q u a t e l y  a r g u e d  b y  p e t i t i o n e r s .  In c o n t r a s t ,  a

s u b s t a n t i a l  line of a u t h o r i t y  finds the s p e c i a l  p r o t e c t i o n

a f f o r d e d  a r c h i t e c t s  and c o n t r a c t o r s ,  b u t  not s u p p l i e r s  of

b u i l d i n g  m a t e r i a l s ,  to be i r r a t i o n a l .  T h e  l e a d i n g  c a s e  is

S k i n n e r  v. /vnderson, 231 N . E . 2 d  568, 591 (111. 1967):

T h e  a r b i t r a r y  q u a l i t y  of the s t a t u t e  
c l e a r l y  a p p e a r s  w h e n  w e  c o n s i d e r  that 
a r c h i t e c t s  a n d  c o n t r a c t o r s  are not 
the o n l y  p e r s o n s  w h o s e  n e g l i g e n c e  in 
the c o n s t r u c t i o n  of t h e  b u i l d i n g  or 
o t h e r  i m p r o v e m e n t  m a y  c a u s e  d a m a g e  
to p r o p e r t y  o r  i n j u r y  to persons.
If, for e x a m p l e ,  f o u r  y e a r s  a f t e r  a 
b u i l d i n g  is c o m p l e t e d  a c o r n i c e  
s h o u l d  fall b e c a u s e  the a d h e s i v e  used 
w a s  d e f e c t i v e ,  the m a n u f a c t u r e r  of 
the a d h e s i v e  is g r a n t e d  no immunity.
A n d  so it is w i t h  a l l  o t h e r s  w h o  
f u r n i s h  m a t e r i a l s  u s e d  in c o n s t r u c t i n g  
the i m p r o v e m e n t .  B u t  if the c o r n i c e  
fell b e c a u s e  o f  d e f e c t i v e  d e s i g n  or 
c o n s t r u c t i o n  f o r  w h i c h  an a r c h i t e c t  
or c o n t r a c t o r  w a s  r e s p o n s i b l e ,  i m­
m u n i t y  is g r a n t e d .  It c a n n o t  be said 
t h a t  the o n e  e v e n t  is m o r e  likely 
than the o t h e r  to o c c u r  w i t h i n  four 
y e a r s  a f t e r  c o n s t r u c t i o n  is c o m p l e t e d .
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U s i n g  s i m i l a r  a n a l y s i s ,  the S u p r e m e  C o u r t  of W i s c o n s i n  

t e r m e d  t h e  d i s t i n c t i o n  b e t w e e n  the l i a b i l i t y  o f  a r c h i t e c t s

i
a n d  c o n t r a c t o r s  o n  o n e  hand, a n d  the s u p p l i e r s  of b u i l d i n g

m a t e r i a l  o n  t h e  o t h e r  hand, a " l u d i c r o u s "  c o n s t r u c t :

[T]here a p p e a r s  no r e a s o n  w h y  o n l y  a 
v e r y  r e s t r i c t e d  c l a s s  o f  t h o s e  thus  
o c c u p i e d  is p r o t e c t e d  b y  the s t a t u t e .
K a l l a s  M i 11w o r k  C o r p . v. S q u a r e  D 
C o m p a n y ,  225 N . W . 2d 454 at 459 (Wise.
1975) .

T h e  H a w a i i  c o u r t  fo und the d i s t i n c t i o n  b e t w e e n  the special 

i n t e r e s t  c l ass, and t h o s e  e x c l u d e d  such as m a t e r i a l  suppliers, 

to b e  an a r b i t r a r y  a nd c a p r i c i o u s  d i s c r i m i n a t i o n  v i o l a t i v e  

o f  e q u a l  p r o t e c t o n .  F u j i o k a  v. Kam, 514 P . 2d 568 (Hawaii 

1973) . A c c o r d , P a c i f i c  I n d e m n i t y  C o m p a n y  v. T h o m p s o n - 

Y a e g e r , Inc. 260 N . W . 2d 548 (Minn. 1977); B r o o m s v. T r u l u c k, 

241 S . E . 2 d  739 (S.C. 1978); M u z a r  v. M e t r o  T o w n h o u s e s , Inc.,

266 N . W . 2d 850 (Mich.App. 1978).
✓

In a d d i t i o n ,  c o u r t s  h a v e  n o t e d  the b a s i c  u n f a i r n e s s  of

a s t a t u t e  w h i c h  l e a v e s  the l i a b i l i t y  of an o w n e r  or o c c u p i e r

i n t a c t  but f o r e c l o s e s  r e c o v e r y  a g a i n s t  the a c t i v e l y  n e g l i g e n t

a r c h i t e c t  o r  c o n t r a c t o r :

H o w e v e r ,  the p l a i n t i f f  m a y  r e c o v e r  
d a m a g e s  f r o m  the o w n ers, a n d  the 
o w n e r s  w i l l  h a v e  no r i g h t  to h a v e  
the e n g i n e e r  and the c o n t r a c t o r  r e­
i m b u r s e  or c o n t r i b u t e  to th em the 
a m o u n t  of d a m a g e s  they are r e q u i r e d  
to p a y  the p l a i n t i f f .  W e  a re u n a b l e  
to see a n y  r a t i o n a l  b a s i s  for t r e a t i n g  
the e n g i n e e r  a n d  the c o n t r a c t o r  d i f­
f e r e n t l y  f r o m  the o w n e r s  u n d e r  the 
s a m e  c i r c u m s t a n c e s ,  F u j i o k a  v. Kam,
514 P . 2d 568 at 571 (Hawaii- 1973}“

A c c o r d , L o y a l  O r d e r  of M o o s e  L o d g e  1785 v. C a v a n e s s , 563

P . 2d 143 (Okla. 1977) ("[I]f o n e  c lass of d e f e n d a n t s ,  o w n e r s

a n d  t e n a n t s ,  is e x c l u d e d  f r o m  this p r o t e c t i o n ,  the F o u r t e e n t h

A m e n d m e n t  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  is v i o l a t e d  and
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t h e  l e g i s l a t i o n  is n o t  v a l i d . " ) ;  K a l l a s  M l l l w o r k  Com p a n y  v. 

S q u a r e  D C o m p a n y , s u p r a ; P a c i f i c  I n d e m n i t y  C o m p a n y  v.
i

T h o m p s o n - Y a e g e r , Inc./ s u p r a ; S k i n n e r  v. A n d e r s o n / s u p r a .

A  v e r y  r e c e n t  d e c i s i o n  of the F l o r i d a  S u p r e m e  C o u r t  

a d d r e s s e s  t h e  o f t  m a d e  a r g u m e n t  t h a t  t h e  p a s s a g e  of time 

u n i q u e l y  d i s f a v o r s  a r c h i t e c t s  a n d  c o n t r a c t o r s .  W h i l e  the 

d e c i s i o n  of the F l o r i d a  c o u r t  w a s  m a d e  p u r s u a n t  to a c o n s t i  

t u t i o n a l  p r o v i s i o n  g u a r a n t e e i n g  eq ual a c c e s s  to courts, the 

c o u r t ' s  a n a l y s i s  c l e a r l y  a p p l i e s  to e q u a l  p r o t e c t i o n  of the 

l a w s :

W e  r e c o g n i z e  t h e  p r o b l e m s  w h i c h  i n­
her e  in e x p o s i n g  b u i l d e r s  a n d  r e l a t e d  
p r o f e s s i o n a l s  to p o t e n t i a l  l i a b i l i t y  

j  for an i n d e f i n i t e  p e r i o d  o f  t i m e  a f t e r
an i m p r o v e m e n t  to rea l p r o p e r t y  has 
b e e n  c o m p l e t e d .  U n d o u b t e d l y ,  the 
p a s s a g e  of t i m e  d o e s  a g g r a v a t e  the 
d i f f i c u l t y  of p r o d u c i n g  r e l i a b l e  
e v i d e n c e ,  a n d  it is l i k e l y  t h a t  
a d v a n c e s  in t e c h n o l o g y  t e n d  to p u s h  
i n d u s t r y  s t a n d a r d s  i n e x o r a b l y  h i g h e r .
T h e  i m p a c t  of t h e s e  p r o b l e m s ,  h o w e v e r , 
is f e l t  by all l i t i g a n t s .  M o r e o v e r ,  
the d i f f i c u l t i e s  of p r o o f  w o u l d  seem  
to fall at l e a s t  as h e a v i l y  o n  i n j u r e d 
p l a i n t i f f s , w h o  m u s t  g e n e r a l l y  c a r r y  
the i n i t i a l  b u r d e n  of e s t a b l i s h i n g  
that the d e f e n d a n t  w a s  n e g l i g e n t .  In 
any e vent, t h e s e  p r o b l e m s  a r e  n o t  
u n i q u e  to the c o n s t r u c t i o n  i n d u s t r y ,  
and t h e y  are n o t  s u f f i c i e n t l y  c o m p e l l­
ing to j u s t i f y  the e n a c t m e n t  of l e g i s­
lat i o n  w h i c h ,  w i t h o u t  p r o v i d i n g  an 
a l t e r n a t i v e  m o a n s  of r e d r e s s ,  t o t a l l y  
a b o l i s h e s  an i n j u r e d  p e r s o n ' s  c a u s e  
o f  a c t i o n .  T h e  l e g i s l a t i o n  i m p e r­
m i s s i b l y  b e n e f i t s  o n l y  o n e  c l a s s  of 
d e f e n d a n t s ,  at the e x p e n  o f  a n  i n­
jured p a r t y ' s  r i g h t  to su^, a n d  in 
v i o l a t i o n  of o u r  c o n s t i t u t i o n a l '  g u a r­
anty of a c c e s s  to c o u r t s .  O v e r l a n d  
C o n s t r u c t i o n  C o m p a n y ,  Inc. v. S i r m o n s ,
369 S o . 2d 572 at 574 (Fla. 1979),
(emphasis a d d e d ) .

O t h e r  courts, w h i l e  e v i n c i n g  j u d i c i a l  d i s p l e a s u r e  w i t h  such

s t a t u t e s ,  h a v e  s t r u c k  t h e m  d o w n  o n  g r o u n d s  n o t  d i r e c t l y

i m p l i c a t e d  in t h i s  P e t i t i o n  for R e v i e w .  P l a n t  v. R. L.
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Reid/ Inc., 3]L 3 So. 2d 518, (Ala. 197?) (void for v a g u e n e s s ) ;  

B a g b y  E l e v a t o r  £  E l e c t r i c  C o m p a n y , I n c . v . M c B r ide, 291

5

S o . 2d 306 (Ala. 1974) (purpose o f  a c t  n o t  c l e a r l y  e x p r e s s e d  

in title); S a y l o r  v. H a l l , 497 S.V7.2d 218 (Ky.App. 1973)

(state c o n s t i t u t i o n  p r o h i b i t s  l e g i s l a t i v e  a b o l i t i o n  of 

c o m m o n  l a w  r i g h t s  of a c t i o n ) .

J u d g e  S o u t e r ' s  r u l i n g  in the i n s t a n t  c a s e  p l a c e d  

p a r t i c u l a r  e m p h a s i s  o n  the s i m i l a r i t y  o f  p o s i t i o n  of 

d e s i g n e r s  a n d  f a b r i c a t o r s  of r e a l  p r o p e r t y ,  and m a n u f a c t u r e r s  

of c o m p l e x  c h a t t e l s  s u c h  as a i r c r a f t  a n d  ships. P e t i t i o n e r  

K P F F  a r g u e s  t h a t  the s e r i a l  r e p e t i t i v e  n a t u r e  of the m a n u­

fa c t u r i n g  p r o c e s s  a f f o r d s  g r e a t e r  o p p o r t u n i t y  for d e f i c i e n c i e s  

to m a n i f e s t  t h e m s e l v e s  early. (KPFF's P e t i t i o n ,  p. 14.)

W h i l e  it is arguable; that a r e p e t i t i o u s  m a n u f a c t u r i n g  

p r o c e s s  m a y  lend i t s e l f  in p a r t i c u l a r  c i r c u m s t a n c e s  to 

s o p h i s t i c a t e d  q u a l i t y  contro l, t h a t  fact a l o n e  does n o t  lead 

i n e l u c t a b l y  to t h e  c o n c l u s i o n  t h a t  q u a l i t y  c o n t r o l  is 

s i g n i f i c a n t l y  m o r e  d i f f i c u l t  w i t h i n  the b u i l d i n g  trades.

T h e  v a s t  m a j o r i t y  of s t r u c t u r e s  b u i l t  are, as a p r a c t i c a l  

m a t t e r ,  r e p e t i t i o n s  ad i n f i n i t u m  o f  o t h e r  s t r u c t u r e s .  The 

Y a k u t a t  C o l d  S t o r a g e  b u i l d i n g  w a s  a p r e f a b r i c a t e d  m e t a l  

s t r u c t u r e  w h i c h  had d o u b t l e s s  b e e n  e r e c t e d  h u n d r e d s  of 

t h o u s a n d s  of t i m e s  t h r o u g h o u t  the c o u n t r y .  T h e  a v e r a g e  

t r a c t  home is s u c h  a p r o d u c t  of r e p e t i t i o n  t h a t  its d e s i g n

and c o n s t r u c t i o n  in s o m e  j u r i s d i c t i o n s  h a v e  b e e n  s u b j e c t e d  .

I  n
to s t r i c t  l i a b i l i t y  -srfr tort. Cf., K r i e c l e r  v. E i c h l e r  

H o m e s , I n c . , 74 C a l . R p t r .  225 (Cal.App. 1969). T h e  l ow 

v o l u m e  n a t u r e  of b u i l d i n g  p r o j e c t s  m a k e s  t h e m  p a r t i c u l a r l y  

c o n d u c i v e  to i n d i v i d u a l  i n s p e c t i o n  and a t t e n t i o n .  U n­

do u b t e d l y ,  b o t h  in m a n u f a c t u r i n g  a n d  in c o n s t r u c t i o n ,
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. i n s t a n c e s  o c c u r  w h e r e  the d e s i g n ,  u s e  or intendcsd e n v i r o n m e n t

of a p r o d u c t ,  p l a c e  it o n  t he c u t t i n g  e d g e  of i n n o v a t i v e/
t e c h n o l o g y ,  b u t  s u c h  i n s t a n c e s  m u s t  b e  r e c o g n i z e d  as rare.

A r c h i t e c t s  a n d  c o n t r a c t o r s  s h o u l d  n o t  be r e l i e v e d  f r o m

l iabil i t y ,  w h e r e  m a t e r i a l m e n ,  m a n u f a c t u r e r s  of c h a t t e l s ,  or

t o r t f e a s o r s  a t  l a r g e  a r e  not, m e r e l y  b e c a u s e  of so me

i m a g i n e d  r o m a n t i c i s m  o f  t h e  b u i l d i n g  trades. W h i l e  such

h y p o t h e t i c a l  t h o u g h t  p r o c e s s e s  h a v e  b e e n  u s e d  to s u s t a i n

l e g i s l a t i o n  in o t h e r  j u r i s d i c t i o n s ,  such a n a l y s i s  h a s  been

a b a n d o n e d  in A l a s k a .  In I s a k s o n  v. R i c k e y , 550 P . 2d 359

(Alaska 1976) this C o u r t  s t a t e d  that it would:

[N)o l o n g e r  h y p o t h e s i z e  f a c t s  w h i c h  
w o u l d  s u s t a i n  o t h e r w i s e  q u e s t i o n a b l e  
l e g i s l a t i o n  as w a s  t h e  c a s e  u n d e r  the 
t r a d i t i o n a l  r a t i o n a l  b a s i s  standard.
Thus, u n d e r  the n e w  t e s t  ' judicial 
d e f e r e n c e  to a b r o a d  r a n g e  of c o n­
c e i v a b l e  l e g i s l a t i v e  p u r p o s e s  and to 
i m a g i n a b l e  fact s t h a t  m i g h t  j u s t i f y  
c l a s s i f i c a t i o n s  is s t r i k i n g l y  d i m i n­
ished. J u d i c i a l  t o l e r a n c e  of o v e r -  
i n c l u s i v e  a n d  u n d e r - i n c l u s i v e  c l a s s­
i f i c a t i o n s  is n o t a b l y  reduced,. L e g i s­
l a t i v e  l e e w a y  for u n e x p l a i n e d  p r a g m a t i c  
e x p e r i m e n t a t i o n  is substantia.'.ly n a r r o w e d .
Ic. at 362 ( f o o tnote o m i t t e d )

A p p l i c a t i o n  of A l a s k a ' s  e q u a l  p r o t e c t i o n  s t a n d a r d

r e q u i r e s  t h a t  t h e  n a t u r e  and i m p o r t a n c e  o f  the i n t e r e s t

i m p i n g e d  u p o n  be s c r u t i n i z e d :

B a s e d  on the n a t u r e  of t h e  right, a 
g i e a t e r  or l e s s e r  b u r d e n  w i l l  be 
p l a c e d  o n  t h e  S t a t e  to s h o w  t h a t  the 
c l a s s i f i c a t i o n  h a s  a fair a n d  s u b­
st a n t i a l  r e l a t i o n  to l e g i t i m a t e  
g o v e r n m e n t a l  o b j e c t i v e .  S t a t e v.
E r i c k s o n ,  574 P . 2d 1 (Alaska 1978).

T h e  c h a l l e n g e d  s t a t u t e  d r a s t i c a l l y  a t t e n u a t e s  o n e  of the

m o s t  b a s i c  r i g h t s  of a s o c i e t y  g o v e r n e d  by law: a c c e s s  to

the c o u r t s  for r e d r e s s  of i n j u r i e s .  Trie W a s h i n g t o n  S u p r e m e

C o u r t  in the: c a s e  of H u n t e r  v. N o r t h  M a s o n  H i g h  S c h o o l , 539
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P . 2d 845 (Wash. 1975) n o t e d  that:

T h e  r i g h t  to be i n d e m n i f i e d  for 
p e r s o n a l  i n j u r i e s  is a s u b s t a n t i a l  
p r o p e r t y  right, n o t  o n l y  of m o n e t a r y  
v a l u e  b u t  in m a n y  c a s e s  f u n d a m e n t a l  
to t h e  i n jure d p e r s o n ' s  p h y s i c a l  

- w e l l  b e i n g  and a b i l i t y  t.o c o n t i n u e  
to l i v e  a d e c e n t  life.

In h i s  c o n c u r r i n g  o p i n i o n  in D e H u s s o n  v. C i t y  o f  A n c h o r a g e ,

583 P . 2d 791 (Alaska 1978) J u s t i c e  R a b i n o w i t z ,  j oi ned by

J u s t i c e  B o o c h e v e r ,  e x a m i n e d  the l e g i t i m a c y  o f  f o r e s h o r t e n i n g

t o r t  r e d r e s s  b y  m e a n s  of a m u n i c i p a l  n o t i c e  of c l a i m s

p r o v i s i o n .  J u s t i c e  R a b i n o w i t z  f o u n d  a p r o v i s i o n  b a r r i n g

a c c e s s  to t h e  c o u r t  a b u r d e n s o m e  e n c r o a c h m e n t  s u p p o r t a b l e

o n l y  by h i g h l y  s i g n i f i c a n t  s t a t e  intere»st:
•y-✓

I d e e m  it s u f f i c i e n t  to n o t e  t h a t  
i m p o r t a n t  r i g h t s  of r e d r e s s  of p e r s o n s  
h a r m e d  by g o v e r n m e n t a l  con du .:t a r e 
i n v o l v e d ,  as w e l l  as e q u a l l y  s i g n i­
f i c a n t  c o n c o m i t a n t  r i g h t s  o f  a c c e s s  to 
j u d i c i a l  f o rums for t he a d j u d i c a t i o n  
o f  l i a b i l i t y  and d a m a g e  i s s u e s  f l o w i n g  
f r o m  s u c h  g o v e r n m e n t a l  c o n d u c t .  G i v e n  
t h a t  t h e s e  r i g h t s  a r e  i m p o r t a n t ,  I 
h a v e  c o n c l u d e d  a p p e l l a n t  h a s  d e m o n s t r a t e d  
t h a t  t h e  d i s t i n c t i o n s  d r a w n  b y  t h e  c h a r t e r ' s  
n o t i c e  of c l a i m  p r o v i s i o n  b e t w e e n  g o v­
e r n m e n t a l  and p r i v a t e  t o r t f e a s o r s  are 
a r b i t r a r y  and t h a t  the r e s u l t a n t  c a t e­
g o r i e s  are suspect. C o n s e q u e n t l y ,  the 
C i t y  of A n c h o r a g e  m u s t  m e e t  a s i g n i f i c a n t  
b u r d e n  . . . .  Id. at 796.

T h e  s t a t e  i n t e r e s t  in the c h a l l e n g e d  s t a t u t e  of 

l i m i t a t i o n s  c a n  o n l y  be c h a r a c t e r i z e d  as m e a g e r .  T h e  

s t a t u t e  c o n f e r s  a m i n o r  b e n e f i t ,  m u c h  l e s s  v a l u a b l e  t h a n  a 

tax i n c e n t i v e ,  to a m i n o r  p o r t i o n  o f  i n d u s t r y  a n d  en ter p r i s e .  

T h e  b e n e f i t  is c o n f e r r e d ,  n o t  by s p r e a d i n g  the c o s t  b r o a d l y  

o v e r  the e n t i r e  p o p u l a t i o n ,  as w i t h  a tax i n c e n t i v e ,  b u t  by 

i m p o s i n g  t h e  c o s t  o n  a n a r r o w  group' of i n j u r e d  v i c t i m s  w h o  

a r e  l e a s t  a b l e  to b e a r  the cost. Th us, o n  o n e  s i d e  of the 

b a l a n c e  is a n i g g a r d l y  b e n e f i t  to a l i m i t e d  s e c t i o n  of the
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f i c i a r y’s n e g l i g e n c e .  O n  t h e  o t h e r  side of the b a l a n c e  is

t he v i o l e n c e  d o n e  to the c o n c e p t  of equal t r e a t m e n t  u n d e r  

l a w  w h e n  a l i m i t e d  c l a s s  is s i n g l e d  o u t  and p e n a l i z e d  to 

b e n e f i t  a s p e c i a l  i n t e r e s t  g r o u p  w h i c h  is in the final 

a n a l y s i s  i n d i s t i n g u i s h a b l e  in a m e a n i n g f u l  sense from o t h e r  

i n t e r e s t  g r o u p s .

C O N C L U S I O N '

G i v e n  t he lik€.-lihood t h a t  the* c o u r t s  b e l o w  w e r e  

c o r r e c t  in d e c l a r i n g  A S  0 9 . 1 0 . 0 5 5  u n c o n s t i t u t i o n a l ,  and 

the d e s i r a b i l i t y  of a full r e c o r d  p r i o r  to u l t i m a t e  aa- 

q u d i c a t i o  . b y  this C ourt, t h e  p e t i t i o n  for r e v i e w  s ho uld be 

d e nie d. If this C o u r t  s h o u l d  e l e c t  to r e v i e w  the c o n s t i­

t u t i o n a l i t y  of A S  C 9 . 1 0 . 0 5 5 ,  r e s p o n d e n t  should bn a l l o w e d  

to f u r t h e r  d e v e l o p  the f a c t s  s u r r o u n d i n g  the f a i l u r e  to 

w a r n  c l a i m  t h r o u g h  d i s c o v e r y ,  and to p r esent these f a c t s  for 

a d e c i s i o n  in the f i r s t  i n s t a n c e  by the s u p e r i o r  court., w h i c h  

h a s  n e v e r  r e a c h e d  the issue.
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