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The view that children§ testimony 1is not to be
trusted in the courts may be an adult prejudice. In fact,
studies show that they can recall events accurately enough
to testify— i1fthey are not confused by adults.

n.a December day in 1976,
nine-year-old Todd Bolin
came running out of his
house in a suburb of Co-
lumbus, Ohio, screaming, "My moth-
er's trying to kill everybo g His
Blaymate, a neighbor, watched as the
0y's mother emerged and took Todd
back inside. Then, the playmate her.rd
two shots and i scream. ©

The playmate went to tell his moth-
er, who, according to the police, did
not believe him. Only later did the
boy's_father call the police. By that
time Todd's sister had returned to the
Bohn home to iiul the bodies of three
family memhtis. The mother was still
there; reloading her gun  The girl nar-
rowly escaped. _

Adults otten have a hard time deter-
mining the credibility of children.
Small"childiMi m particular arc
known for tluir vivid imaginations,
suggestibility, and willingness to
strefch the truth: indeed, some psy-
chologists argfue that children remen
bet events ditferently than adults do.
The problem becomes a serious one in
cuurtsof law vdiere children aie called
on to_testily ibout events as conse-
quentlltal as'murder, kidnapping, and
assault,

Statistics gathered bz the Depart-

ment of |ustice reveal that 2L percent
of robberies ai d 24 percent of assaults
m America oc nr inor near the home,
where achild may be present In maim

Photogwph y Bill U /ijm

metropolitan areas, much of the crime
is committed by juveniles, which
means that theaccused and their
friends must often testify in juvenile
or regular courts. Many lawyers and
judges say that, with the expanding
consciousness of children's rights in
the United States, more cases of child

abuse and sexual molestation are be-
ing prosecuted, which sometimes re-

ulres testimony by the young victim.
! fudge CharlesySt)f:\ffordy ;

cently: "I believe the judicial system
is beginning to see more cases in

which children serve as witnesses be-

cause children are more sophisticated

these days. While the rules of evi-
dence concerming admission of chil-

dren's testimony have not changed,

the attitude of the court has. Conse-

quently children seem to meet
test of competency at a younger age."
We have concluded from our own

studies and those of others that chil-

dren can be excellent witnesses—if
condicons in the courtroom are as
supportive as those in a laboratory, if
parents do not impose their own
views on their children's statements,

and if lawyers did not ask them lead-

ing questions on the stand. Laboratory
studies, moreover sug?est_that jurors
do not discount their testimony and,
indeed, may give it as much weight as
an adult's

Bui courtroom procedures are not

. of the Wash-
ington State Supreme Court told us re-

enerally kind to the child witness.

ypically, he or she is questioned over
and over by parents and authorities
both on and off the stand. Months, if
‘ot years, elapse between the event in

uestion and testimony about it.

nce in court, laws concéming testi-
mony differ for adults and children.
Perhaps the most amazmr]q difference
in_legal procedure for adult and child
witnesses is the freedom lawyers have
to ask them leading questions. This is
particularly surprising in view of chil-
dren’s presumed suggestibility.
_ That children are "highly Suggest-
ible, that their memories can be easily
manipulated, is supported by s.udics
that gi as far hack as the turn of the
century. A Belgian,). Varcndonck, one
of the fust psvChologists to serve as an
expert witness in acourt, carried out a
number of ingenious experiments us-
ing child witnesses that arc regarded
IS classics in the field.

Vamidonck had been called on to
testily in one of a series of murders of
y_oun% children that had beset the Bel-

lan hamlet of Petit Gaud (much like

e recent chain of killings of young
blacks in Atlanta). One of the victims
in the case had been playing with two
friends, ages 8 and 10, but had left
them to ?o home shortly before the
murder fook place: her body was
found the next day. When first ques-
tioned, the victim's playmates stated
that they had not seen”her after she
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“We’'re seeing more children as witnesses,” says
one judge, “because children are more sophisticated these days.”

had left for home and so could not de-
scribe the murderer. Town officials
interrogated them repeatedly, asking
them questions like, "You “certainly
know ‘the assassin; tell me who it
was.

Eventually, the girls reluctantly

made statements that, along with cir-

cumstantial evidence, led to the arrest
of the father of one of the young wit-
nesses. Varendonck's task as an expert
witness was to testify about the credi-
bility of' a child withess under these

circumstances, a crucial bit of testi-

monY since the town was_h}/sterlcal
and the jury ready to convict. Before
testifying, Varcndonck went to the
playground of an elementary school
while the children were lining up for
classesin the moming. Later, he talked
to 22 pupils, all eight Kears old, who
had heen in line, "When you were
standing in line in the yard, a man
came up to me, didn't he?" he asked
the whole grou_?. "You sureI_Y saw
who it was.”Write his name_oil your
paper." Seven of the 22 pupils wrote
down aname, Tin expenmenter then
asked, "Was it not Mr. M ™
of the 22 pupils now answered "Yes."
In front of a panel of lawyers, these
childru. were individually
tioned, each gave lull descriptions of
the man's appearance, attire, and soon,

Actuall" no one had approached
Varcndonck on the play%round. When
the results of this and other related ex
pcnments were presented at trial, the
jurors became convinced oi the cinl

dren's suggestibility, and the defen-

dant was acquitted. .
Many other studies support the

view that children aie quite suggest-

ible, but the most recent experiment
found no sign_ ol differences’ between

the suggestlbilit ol adults and chil-

dren. Indeed Barbara Marin, Deborah
Holmes, and several colleagues at
Loyola University ol Chicago feported

ques-

in 1979 on a study mat showed, sur-
prisingly, children were less likely to
make “an, inaccurate statement than
were their adult counterparts.

Marin and Holmes asked a group of
96 children, adolescents, and adults to
join an experimenter in a room, one at
a time, for a psychological test. The
conversation was interrupted by a
man, an accomplice in the study, who
entered the room and started an argu-
ment with the experimenter, claim-
ing that the room had been assigned
for his use at that hour.

When asked to recount the event

later on, adults and adolescents de-
scribed it in more detail than did the
children. In fact, the youngest chil-
dren (flve-¥e.ar-olds) could “say onlg
one or two things about the argument,
which may_ account for their greater
accuracy: since they reported only a
few defails of what had happened,
they were ||ke|3/ to state the most
obvious facts and to avoid making too
many. mistakes., ,
_ Children typically describe events
mcompleteh(, particularly when an
event is not well understood. Yet
when asked specific questions about
the event, they often recall it quite
well. Marin and Holnus asked their
subjects specific questions about the
man, sucli as "Did the man have a
mustache?" or "Did the man knock
before he came in?" Even the five-
year-olds answered the questions as
accurately as the adults. Another sur-
prising finding was that children and
adults, when presented with a photo
lineup, identified the man who started
the argument with equal accuracy.

The™ esults of the MarinHolmes
study agree well with experiments

that “test children's memories for ev-

eryday actions like reading a book or
writing a letter. One ol us, C.ail Good
man, lias conducted several studies m
which children and adults have

viewed pictures of people doing these
things. When later asked to describe
the pictures in their own words, chil-
dren recall fewer actions and details
than do adults. But, like the adults,
they can answer specific questions
about the pictures. And they can point
accurately to activities they have ob-
served préviously, even when the pose
or the background is varied. For exam-
ple, the experimenters showed chil-
dren a ﬁlcture of a person reading a
book; then the children saw a Sec-
ond picture of the same person reading
a hook but sitting in a different PQSI-
tion in a different room, and a third
Plcture of the same person writing a
etter. The majority were able to point
to the second pic jrc as J)ortraymg the
same activity they had seen in the
first. Nme-year-olds are actually more
accurate than adults in recognizing
details in the pictures. ,
Even if children do occasionally dis-
tort the truth, can we be sure” that
aqult witnesses are any more reliable?
Elizabeth Loftus, a psychologist at the
University of Washington, "has con
ducted numerous experiments in
which misleading information sug-
?est_ed to adults was incorporated info
heir memory. Immediately after
adults viewed pictures of a cai-pedes-
trian accident, for example, they were
asked a number of questions, includ-
ing one that subtly introduced the
idea that the car had been stopped at a
%Ie|d sign. Actually, a stop mgn had
een pictured. Adults who had been
exposed to the misleading informa-
tion were much more likely to re-
member the presence of a yield sign
than were adults who had not. Ac-
cording to Loftus. "We have altered
Peoples memory. We can get people
0 tell us that re _Ilfc];hts are green, that
curly hair is straight, that bamns exist
where there are none. These results
and many more like them have led me



In a recent study, children recalled fewer details
of an event than did adults—but made fewer inaccurate statements.

and others to believe that adult mem-
or% IS eas% to manipulate.”
obert Buckhout of Brooklyn Col-
lege of the CI'[Y University of New
York,, another leader in the field of
eyewitness testimony, has demon-
strated how few adults can be consid-
ered reliable witnesses. During a TV
special on eyewitness testimony,
Buckhout staged a purse-snatching in-
cident that appeared to be happening
live on the set” Afterward, the station
admitted it was an experiment and
aired alineup of six men as "suspects"
in the theft, Viewers were asked to
call the station to identify the assail-
ant (or to indicate that hé was not in
the Imeup(]. Of the nearly 2,000 people
who called, only 14 percent identified
the correct man, about the same per-
centage that could be expected if the
viewers had merely been guessing.
G poor, more studies are
needed to determine if, un-
der normal courtroom conditions,
children's testimony is any worse. As
apractical matter, however, it is up to
judges and jurors to decide In individ-
ual cases whether a child's testimony
IS to be believed. o
In one h|ghl¥) publicized (rial this
Kea,r, a 12-member jury clearly did not
elieve a child witness. An egght-z/ear;
old girl in Jacksonville Florida, testi-
fied that she had been sexualf¥ mo-
lested b}/ Marine Private Robert Gar-
wood after he took her out for an ice
cream cone. The jury acquitted Gar-
wood, who said that he had not been
E)resent in Jacksonville at the time ol
he alleged assault. The ease received
nationwide attention because Gar-
wood had earlier been convicted by a
military court of collaborating with
the enémy in Vietnam. _
But in another celebrated case this

Iven that the accuracy of an
adult's testimony can be so

Fi6

year, the testimony of a 14-year-0.'d
8|rl contributed to a first-degree mur-

erconviction in Denver. Lewis Roger
Moore was on trial for killing 3nd dis-
m_emberln%_aroommate, illiam
Kidd, Jr. While admitting he had dis-
membered the body, Moore's attor-
neys suggested the victim had died of
natural causes. The only evidence
that Moore had contemplated murder
was given by aneighbor who was 12 at
the fime of the incident and testified
at the trial that she had overheard him
warn the victim, "You better leave my

Ki'v wn."ess: Timmy White, onlv six.
helﬁed i0.1.mv/ci_ii mini who Inn] tduiuci
ed him hi IMil, The case was tried in mi
Ahimedii ( miniy. Ciilihiriini. conn

old lady alone, or one of these days
you're going to get killed."
Under our legal tradition, children
have never been automatically barred
from testifying in the courts. As early
as 1778, courts in England proclaimed
there was no precise age below which
achild should be considered incompe-
tent to serve as a witness. Then, as
now, the decision to let a child take
the stand was made in each case. In
current U.S. practice, children under
14 years (10 years in some statesL arc
intérviewed Dy a judge and one or both
attorneys to determine whether th >y
Possess a "reliable memory," arc able

0 recount events, know ‘the differ-
ence between truth and falsehood and
that lying is morally wrong. Usual-
I}; thé interview take.s(flace with
the jury absent, and the judge then de-
ciJes Whether the child is competent
to testify _

_Very young children have on occa-
sion been allowed to take the stand. In
California last June, a six-year-old
Ti my White (photo at left), Justified
‘nthe trial of a man accused of abduct-
ing him the previous ){e_ar, Kenneth
Parnell. The defense claimed police
had unduly influenced the boy when
they PUt him under hypnosis in an at-
temp to_|dent|f¥ a second kidnapper.
But the jury believed the child, and
Parnell was convicted, _

Decisionson the validity of achild's
statements are made at several points
in the legal process. When an incident
is first reported, a police officer must
decide whether to make a child's
statements part of the official record.

Il a case goes to trial, a lawyer must
decide whether to take the risk of Rut-
tln(t;,achlld on the stand. Once a child
testifies, the juJge or {ury must decide
what weight'to give that testimony.

Qur own research at the University
of Denver suggests that children's tes-
timony can be, under some circum-

Pholoytaph by Wde Wotk) Protos



If children distort facts at times, are adults any better?
Experiments show adult memory, too, can be changed by suggestion.

stances, as influential as an adult's.
We first asked 48 subjects to read a
description of the trial of John Sander
(a fictional name) on negligent homi-
cide charges. Sander was driving home
from work when his car hit andlulled
a pedestrian, At the trial, several wit-
nesses Erowded circumstantial evi-
dence. For example, a fellow office
worker recounted how Sander had
been upset and distracted by marital
roblems the day of the accident.
hen, about halfway through the trial,
the only eyewitness to the event took
the stand ‘and provided crucial testi-
mony. The mock jurors read that the
eyewitness had claimed Sander “ran
the red light" before hitting the pedes-
trian, wl'0 was crossing the street,
We gave three different versions of
the trial description to the mock ju-
rors. Some read that the eyewitnéss
was six years old, others that the eYe-
witness was 10 years old, and still oth-
ers that the eyéwitness was 30 ¥,ears
old. In every other way, descriptions
of the eKewnness weré identical (the
sex of the person was not specified).
Finally, we asked each juror, individ-
ually, to gauge the guilt of the accused
on ascale from one to seven, with sev-
en belng the most Puntg._ .
John Sander was found just as guilty
of negligent homicice, on the average,
when a chil1provided the crucial tes-
timony as when an adult did. The
credibility of children was further
substantiated when we changed the
eyewitnesses' testimony to Suggest
that the defendant was rea'ly inno-
cent. Another 48 mock jurors now
read that the eyewitness had testified
that the pedestrian "darted out in
front of the car." While, as expected,
the defendant was found less ?unty¥
overall, than in the first, "red- |g1ht_,'
condition, the estimation of guilt in
this second trial 'gain did not depend
on the age of the eyewitness. The chil-
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dren's statements clearly influenced
jurors* decisions as much as those of
older witnesses. ,
Lawyers who hope to put a child on
the stand hesitate to empanel jurors
who mlght think children cannot be
trusted to tell the truth. During jury
selection, they ask potential jurors
whether they would believe the state-
ments of achild. If the person says no,
he or she is often challenged by the
lawyer and not seated on the lury. Oui
reséarch indicates, however, that such
juror statements reflect a conscious
theory of the child's ability to testify
not the weight the LUIOF would actual-
ly as&gn to the child's testimony.
We determined the credibility of
each witness by asking our mock ju-
rors how much they "relied on and
valued" the eyewitness testimony
presented in the trial. All of the re-
sPondents who read about a 30-year-
old eyewitness agreed that the adult
was highly credible. The. 10-year-old
witness received credibility “ratings
somewhat lower than the adult's. For
the six-year-old eyewitness, a ci<ar
difference of opinion surfaced. About
half of our mock jurors (the belleversg
claimed that they relied on and value

the child's statements, while the oth-

er half (the nonbelievers) claimed they
did not. On further questioning, the

believers stated that children weére ba-

sically honest and that a child would

have no reason to lie, The non-

believers distrus’ed a six-year-old's
memory. They felt that & child_of
tender years was subject to suggestion
and distortion. Nevertheless, those
same“People foui.d the defendant {ust
as giilty whether it war, an adult or
chik' that had testified, Despite
claims that they had not relied on and
valuec the child's testimony, the guilt

decisions clearly reflected” the influ-

ence of the children's statements.
In a second experiment we pitted

the testimony of an adult eyewitness
against that of a child. We discovered
that the adult's testimony overshad-
owed the child's. This effect endured
even when the adult witness's view of
the car-pedestrian incident had been
obstructed. From the two studies we
concluded that when the child is the
sole eyewitness, his or her statements
are influential. But when gilven a
choice between bellevm%achl doran
adult, jurors disregard the testimony
of the child. In real cases this bias
could be disastrous forany attorney
using a child witness, whether for
prosecution or defense.

Out findings arc provocative, but
the experiments arc admittedly some-
what artificial. The mock Jurors reada
description of a trial but did not actu-
ally sec a young, bewildered child
?ropmg to answer an intimidating at-
orne5{ s leading questions. In fact, the
actual performance of children on the
stand IS quite variable. Even after
hours of preﬁ_aratlo,n, It IS never cer-
tain how a child will react in a court.
Thus lawyers hesi.atc to call a child
witness. The risk is t!" it they will lose
substantial ground, if ink the whole
case, solely on the basis of the child's
performance. The ﬁam oceurs if jurors
sympathize with the child. _

Ina Washington Law Review article,
Judge Stafford, cited a case in which
aprominent citizen was charged with
sexually molestln% three young boys.
The prosecuting attorney at first cen-
sored the story related Dy two of the
young witnesses. Since the jury
Seemed unconvinced of the citizen's
%%ult, the prosecutor decided to let the

ird boy tell the storr in his own
words. According to Stafford, "The Lu-
ry's reaction was almost electric. The
facts were so sordid and disgusting in
the uncensorcd version that one of the
jurors almost became ill. The tide of
the trial turned. ..." On the other



hand, if the child had become con-
fused or been discredited during ques-
tioning, the case might have been lost.

logical trauma to the wit-
ness from such testimony

_must be a major consider-
ation in deciding whether to put a
child on the stand. It is commonly as-
sumed that any courtroom appear-
ance that requires reliving traumat-
IC events, cross-examination, and the
presence of strangers will be emotion-
ally upsetting to a child. In divorce
and child-cus od¥ cases, children are
rarely allowed to testify for this reason
ghe?; arc usually questioned privately,

y the judge, in chambers).

We asked Judge Orrclic Weeks of
Denver Juvenile” Court whether she
had observed situations in her court-
room that she considered risky to a
child's emotional well-being.”"The
only time that children seem to he
traumatized by serving as witnesses is
when they have to recount in detail
foul events to which they themselves
have been the victim," she replied.
"This is most Pronounce_d for cases in-
volving sexual molestation, Often the
law requires that the specifics of the
sexual act must be stated. We try to be
as gentle and understanding as possi-
ble. If the child is test|fy|n? about an
event that is not so personal, the child
docs not seem to be adversely affected
by the experience." S

The young witness's reaction will
depend’in large part on the attitudes ol
Parents_, {udges, and attorneys. Paren-
al anxieties are easily transmitted to
children. Curbing these anxieties will
relieve the child of undue pressure. As
strangers to the child, judges and at-
torneys must take the time to estab-
lish rapport with the young witness
and then gear their questions to his or
her level 0f understanding. Too often
during the trial, lawyers stop at noth-
Ing to win a case, and |udqcs hesitate
toInterfere. What can result is a situa-
tion familiar to women in rape eases;
the witness is put on trial instead of
the defendant.

To protect child wttnessct, some
experts would like to see them repre-
sented by their own attorneys. This
point is"particularly well faken in
cases of children who are victims of
sexual molestation or other abuse,
since one or both parents ma?]/ he hos-
tile to them if they do take the stand.

O f course, the risk of psycho-
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Without some form of emotional and
legal suPport, the child's welfare may
be sacrificed to the judicial battle.
_Even when child witnesses are not
victims of crime but only innocent by-

?tandersi theysé‘()“'dbb?we{' Erepa{ﬁd hlanguage as quickly effeica>'Couree choiﬁ%es

or court procedure before taking the i ; :

stand. VISiting an emoty courtrdom ir?h'?ﬂ,s,p%sas %e-vﬁﬁ%?'%ép Pl e OIUEIONE OLRL 98-

rehearsing questions, and learning the merica %%Fegorps 9 ﬁ&gfgﬁ&ﬁé@hg““ﬁ{xi &Tﬁt‘)dﬂ
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ance, It is also likely to improve the Instgue-
quality of the child'g testim%ny. teht W

Sometimes attorneys must weigh

|
role of court officials helps ease the m %bg a@%
possible tensions of a court appear- Wery itugtion:
N\I] dwyou can

) e V|C
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According to Donald Bross, counsel for etProgrammanc anish_Couse
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Many questions ‘about children's
testimony remain unanswered How
does a child's understanding of the ju-
dicial system affect performance on
the stand? What types of questions
best elicit a valid answer from a child?
Is achild witness likely to be accurate
about some kinds of ‘events but not
abqut others? Whatever the answers
to such questions, it seems probable
that more and more children will he
allowed to testily in future cases. Giv-
en our present knowled%e, We have no
reason to believe that their testimony
isnot as valid and fair to the defendant
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as other kinds of courtroom evidence
that must be weighed by judges and
juries. |udge Stafford sums it up: "We
need to know more about how chil-
dren view and describe their
world.... I'have asneaking suspicion
that in some cases children are more
accurate witnesses than adults." H
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the University ol Denver She has published
I number ol articles on children's cognition
and memory Joseph A Michclli is a special
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worked on many criminal cases involving
child victims
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M EMORANDUM

TO S t Pat Rod
CEZ?rn?;n,aSenZtsyJudiciary Committee RECEIVED

FROM: Senator Charles H. Parr C
Chairman, Senate HESS Committee 198\

SUBJECT: Senate Bill No. 485

The HESS Committee has passed out SB 485, which has a
further referral to the Judiciary Committee. Also in
the Judiciary Committee 1is SB 547, dealing with the
same subject, but which the President did not give a
HESS Committee referral. The HESS Committee recommends
that the Judiciary Committee consider the following
three points when acting on SB 485:

1 - Allowing the videotaping of a victim of
sexual assault of any age; or, secondarily,
raising the age in the bill to 18.

2 - Adding to the offenses for which videotap—
ing is permissible, 1incest and sexual
exploitation of a minor.

3 - Adding a provision for a priority 1in court
calendaring.

CHP:vc



THE LEGISLATURE OF THE STATE OF ALASKA

REQUEST

Bill/Resolution Mo.
VldeoTaping of Testimony

Title
Requested by.

TWELFTH LEGISLATURE

FISCAL NOTE

SB 485

Date

FISCAL DETAIL
Agency Affected

Program Category Affected
Or Subprogram(s) Affected
If more than one budget component is affected,

BRU, Program,
(Note:

Alaska Court Systenm

Administration of Justice

trial Courts

separate line-itenm

amounts and funding for each component in the analysis section.)

EXPENDITURES

(Thousands of Dollars)

Fy 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL 5.6 LS| 6.6 1.2 8.0
400 COMMODITIES —
500 EQUIPMENT 55.9
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.
TOTAL * 61.5 6.0 6.6 <7.2 8.0
FUNDING (Thousands of Dollat:,)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I1l. ANALYSIS (See Fiscal Note Preparation Instruction, Section I1I11)

SB 485 envisions the State producing video recordings for playback at trials.
As the bill now stands, and with the current Court }/stem policy about pur-
chasing video equipment, the Court "'ill be required to provide the necessary
cameras and Play ack units in at least all the Superior Court locations, as
well as the locations where Superior Court cases are frequently held, such as
Barrow or Palmer. This will re(?une_ a minimum of 13 complete video units at a
cost of $4,300 each. The annual maintenance cost is estimated at $5,600. The
ifrl]rﬁatti)(/)enar cost will therefore be $61,500, with ongoing costs of $5,600 plus

IV. DATE 2/22/82 PREPARED BY Richard P. Barrier
AGENCY Alaska Count ..System

Original: Legislative Finance PHONE 264-0545

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



Senate

Commitiee on Judiciary poudl y

State Caﬁitol
Juneau, Aluaka 99B11

MINUTFS O0C THE SENATE JUDICIARY COMMITTEE
OF
JANUARY 29, 1982
3utrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:
SB 535 - "An Act relating to the criminal laws of the state."

SB 485 - "An Act permitting the videotaping of testimony of young
victims of sexual assault or sexual abuse of a minor; and changing Rule
804, Alaska Rules of Evidence relating to exceptifin<: to the hearsay
rule.”

SB 547 - "An Act permitting the videotaping of, or the exclusion of
the public during, testimony of young victims of sexual assault or
sexual abuse of a minor; and changing Rule 804, Alaska Rules of Evidence
relating to exceptions to the hearsay rule.”

The meeting of the Senate Judiciary Committee was called to order by
Chairman Rodey at 1:30 P.M. Committee members present were: Senators
Rodey, Ray, and Parr. Senators Mohman and Bennett were absent.

The first item on the agenda was CSSB 485. Mr. Bruce explained the
committee substitute draft. Mr. Victor Krumm, Department of Law test—
ified in favor of this committee substitute.

Senator Ray moved that CSSB 485 pass from committee with a cio pass.
There was not objection and the bill was signed out of committee.

Chairman Rcdey next brought CSSB 547 before the committee. Mr. Bruce
explained the committee substitute. Mr. Victor Krumm, Department of Law
testified in favor of CSSB 547.

Senator Ray moved to make the following amendment: Pg. 1, Line 15, add
"under™ before the word "16"; delete "or younger" between the words

"age" and "at". On Pg. 2, Line 5, add "including those"™ before the word
"essential™. There was not objection to the amendment and it was
adopted.

Victor Krumm suggests having the bill include court discretion to
exclude the public from testimony of minors who are testifying.



Senator Bennett enters the room and his presence was noted for the
record.

Senator Ray refers to Mr.- Krumm®s suggestion and suggestsputting it in
another bill to avoid any problems.

Chairman Rodey next called Ms. Paula Haley, testifying for the Alaska
Network on Domestic Violence, before the committee. She stated that the
Network was in support of CSSB 547.

Senator Ray moved that CSSB 547, as amended,be movedfromcommittee.
There was no objection and the bill was signed from committee.

Chairman Rodey next brought CSSB 485 before thecommittee for
reconsideration. Senator Ray moved that on Pg.1, Line 16, theword
"under'l be added before the word "16" and "or younger™ between the words
"age"” and "at"™ be deleted. There was no objection to the amendment and
it was adopted.

Senator Ray moved that CSSB 485, as amended,be passedfromcommittee.
There was no objection and the billwas passed.

The last item on the agenda was CSSB 535.

Testimony was heard from Barry Stern, representing the Department of
Law. He relayed to the committee the Department®s recommendations.

After having discussion on the bill, Chairman Rodey held CSSB 535 over
and adjourned the meeting at 2:35 P.M.
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Senate
Committee on judiciary Pouch V
- . State CaEI'[O|
Official Business Juneau, Alaska 99811
MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
JANUARY 20, 1982
Butrovich Committee Room, Stair* Capitol Juneau, Alaska
Legislatior. Before Committee:
SB 545 e "An Act relating to release after conviction of an
offense."”
SB 547 - "An Act permitting the videotaping of, or the exclusion of

the public during, testimony of young victims of sexual
assault or sexual abus® of a minor; and changing Rule
804, Alaska Rules of Evidence relating to exceptions to
the hearsay rule."

SB ~85 - "An Act permitting the videotaping of testimony of young
victims of sexual assault or sexual abuse of a minor; and
changing Rule 804, Alaska Ruies of Evidence relating to
exceptions to the hearsay rule.”

The meeting of the Senate Judiciary Committee was called to order by
Chairman Rodey at 1:40 P.M. Committee members present were: Senator
Rodey, Bennett, Ray, and Parr. Senator Hohman was absent.

First on the agenda was SB 545. Barry Stern, Department of Law,
reported back to the committee on the instances of offenders released on
bail prior to sentencing and subsequently apprehended for similar
felonies.

The next witness called was James Sterling, Anchorage Police Department
Employees Association. He reported his association was strongly in
favor of this _ill as written.

Senator Ray moved that the bill be amended to read that, Pg. 1, Line 12
between the word "kidnapping” and the phrase "a Class A felony™, insert
the word "or"™ and to delete the phrase "or a Class B feTony". There was
no objection to the amendment and it was adopted. -



Senator Bennett moved that the bill be passed from committee. Members
had the following recommendations: Chairman Rodey, do pass; Senator
Bennett, do pass; Senator Ray, do pass; Senator Parr, no recommendation.

Senator Bennett was excused from the meeting due to Finance Committee
meetings.

Chairman Rodey then took ur®Senate bills 485 and 547. Senator Bradley,
prime sponsor of SB 547, was the first witness. He gave an overview of
his legislation and explained the differences between the two bills.
Senator Parr, sponsor of SB 485, also discussed the differences and a
history of the proposed legislation.

The next witness was Barry Stern, T"apartment of Law. He indicated the
administration®s support of both bills. He requested that the committee
consider three changes to the legislation: 1.) He felt that the order
allowing videotaping should be automatic rather than necessitating a
hearing on the matter. 2.) He was concerned that the bill only spoke to
a sexual assault and felt that additional offenses could be covered.

3.) The committee should consider expanding the use to yovng witnesses
as well as victims.

James Sterling, APDEA, testified that the association was in full
support of both bills and that they would like tosee this provision
applied to all victims of sexual assault.

Deborah Keller, parent of abused child, supported the legislation, but
wanted to eliminate the presence of the dcfendentwhile the testimony
was recorded.

John Pugh, Department of Health and Social Services, testified that the
Department®s position was favorable to both bills. He sugaesteo the
committee delineate which persons could be present during thr»
videotaping of testimony.

Sarah Felix, AWARE attorney, testified in favor of both bills. Her
written testimony is attached.

Chairman Rodey directed staff to work with the Department of Law and
have a committee substitute ready for the following week. The bills
were laid on the table and the meeting was adjourned.



Court Faces Rape Victim Privacy Issue

Bv D avid Lauter
National taw Journal StaffReporter

WASHINGTON — The Issue of how
muc rrvac¥ to give the victims of
aaope — one of the mqst oqerous the3*
S jtauewspa Ber editor races —
sb%ﬁpt"Bace fore the Supromc
Tfre court has a Leed ) heah
ihallengc to a Massachusetts law that
nandafcs, closed courts durrﬂg the
cstrmon of rape victims who are
ninors. The case gives the court an
P portunlty to clear up what mg y
W %econsr er serious  contra'dic

tween two earlier press'

rccdom eases.

As interpreted by the Mas*
achusctts S reme Judrcra Court,
sc commonwealth’s law_mandates
losurc of the court to pres.i and public
urlng testrmon}/ of @ minor In rape
ascs and gives the trinl Judge dlscrc*

M A f cSugorcm%g%o%t Nows:

in to clone the rent of the trial and to
al the trial transcript, The Supreme
mrt has a reed to take Jurisdiction
an appeal by the Globe Newspa Ber
publisher” of the 'Boston Globe
a decision yt e Magsachusetts
h c?urt UP ing the conatl*.
onality of the aW Olobc News-
pal. Co. v. Superior Court for the
unify of Norfolk, 81-011,
In two recent cases, the Supremo
turI as ruIed that the Sixth Amend*

ﬁ uarantee es?]eu CCSS
Hr Jrrrrptr

2 (;]ugrjanlc %cce ”St
T

ncndmcnts sﬁould Bré ?e%d f0 sorbrﬁ

nw that olr%mﬂﬁrts closed.without

that the two decisions arc hard to
reconcile.

Although Gannett concerned only
pretrial proceedings, many reporter
and attorneys have concluded that the
court's ruling eliminated any hope
that the pres’) could sustain a Sixth
Amendm nt claim of access to trials.
But Globe attorney JachF McHuU Ph
of Boston's Bingham, Dana Jt Gou
frd he disagree with IhaWnrpch
slon, and the Globe has pressed noth
First and Sixth Amendment claims.

Press attorney Floyd Abrams of
New Yorks Cahill Gofdon A Relndel
a reed with Mr McHu h's decision,

ejurrsgru dential un erfrnnrn s of
Gannett have been s0.eroded by Rich!
mon that | t mk it Was a”sound

eCNFrIORbrams ascr?rrged ?he apparent

. 0" the lack of "a

contradictions In the court's_opinions

erfect fit under
either the Sixth Amendment or the
First Amendment." On the other
hand, he said, the justices uppcar to
agree tha the notion that courts may

rautinely be closed Is anathema to our
hrstory and Is unacceptable in prac*
tical terms."

The natdre of the Globe's ar
ments should uIIu the fours of m ny
In the press that In aPPearn to the
current Supreme Courf the Globe may
be Jeopar |zrn? the rrg hts the press
gérledady has established, Mr. Abrams

[

The Globu has not challenged a
Judges right to close.rape t-lals In
some eases, but has concentrated its
argument on the mundutory nature of

the Massachusetts law. arguing that
the law must at leust provide “for a
hearrng to consider whether other
methods short of closing the court
could he used to protect victims'
rivacy and further the stale's In-
rest In encouraging rape victims to
testify.

The Massachusetts hrth;h court ac-
ce ted s‘ale ar dments that h earrnegé
ncvilubly “wolld become detail
srde trials" that would subject the
potential witnesses to exactly the sort
of pressure the law was designed to
avold. The Globe tius argued that such
extensive hearrn s wotld not be re-
quired In all cases Mr. McHugh con-
ceded that the nature of the hearings

the Globe would consider sufficient
will need more clarification.



Oo. v. Superior Courl for the
ptoulntys\oof 'r\le%refnlk 81- 611 -
Courtjras ruled that the erth KR]
ment does nut quarantee press access
to p«ctrlal heafings but that the First
Amenament may-guarantee access to
trials. The Globe maintains that both
amendments should be read to forbid
a Iﬁw that orders riourts closed ithout
a hearing regardless of whether the
defendant or the victim desjres
closure Attorneys for hoth thg Globe

%n the slate a1gree that the man-

atory aspect % the Mnssachuscits
aw ap ears to. be unique.

In ‘the case that gave rise to thi*
S-Erlobfldfcphallcng%r Al ertr\é ”n/ludjcn(r|

. charged wi an
sodomizin th?ee mt sch%olg Irls,
aged .19.10°and 17, In Wellesley ass
Commonwealth v. Aladjem,” 7310
The entire_ trial, In Whrch Mr. AIacrcm
was acquitted, was closed by Judge
Robert V. Mulkern. Defense counsel
noted exce trons to the Judge's .order
excu Ing gublrc and the district
attorney Int case said, after con-
sultrng wrth the alleged victims, that
the stat] e would waive lts rights to ex-
clude the press.

A Personal Right

Exactly what rights the press and
public have to attend trials has
remained unclear Brte tw o
tl)revrous Supreme Court rulings. In

MiiGannclt v. D."Pasq uac 413
U.s' JUfthe. court held that the Sixth
Amendment's guarantee of a "public
trial" Is n personal right of the defen-
dant that can be waived and that the

press cannot Invoice to gain access to
Pretrral hearings. But In"1980, In ch r
jmoiid Newspapers V. Vrrdrnra

us 535, the court ruJed that ihc t%
'foattend criminal trials was, at |eas

In mosécases guaranteed by the Frrst

Wmen ment

tNoo rnron commanded u majority
the case, and the court
rd not c ar }/dt e crrc tances ur]

U ecou ose atria

Moreover although Richmond, which
concerned Hrals did not overrule,
ty-Oannell, which 'concerned pretyial
j- >*rinj, many press attorneys find
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roe contpute sstem he al Storage), gives you
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&r N Alaska Network on Domestic Violence and Sexual Assault
P.O. Box 3356, ANCHORAGE, ALASKA 995 0

POSITION PAPER: senate Bills 547 and 485

The Alaska Network c:> Domestic Violence and Sexual Assault is a non-profit corporation
composed of 17 domestic violence, sexual assault, nd adult crisis intervention pro—
grams throughout the State. Network programs are funded in part through grants and
contracts awarded by the recently established Council on Domestic Violence and Sexual
Assault in the Department of Public Safety.

Network programs have had extensive experience dealing with the issue of sexual assault:
programs are usually contacted directly by the victim after an assault, and program
counselors and advocates participate in the entire reporting and judicial process.
Additionally, some programs have established court monitoring programs in order to
evaluate both judges®™ sentencing practices and convictions by jurors. Network programs
also provide services to victims who choose not to report sexual assaults.

Based on experience with the issue and concern for the treatment of sexual assault
victims and experience with the criminal justice system, the Network offers the following
remarks regarding SB 547 and SB 485.

A. SB 547

1. The Network supports the purpose and principle of SB 547 to protect young
victims of sexual assault or sexual abuse of a minor from the emotional
distress of repeated or public testimony regarding the crime committed against
her or him for the following reasons:

a. Legislation of this kind protects a young victim of sexual assault from
having to repeatedly re-live the experience of the sexual assault;

b. This type of legislation protects the victim from suffering the initial
feelings of shock experienced after the assault;

C. Legislation of this kind generally mitigates the increasedsuffering
from rape trauma synorome which occurs as a result of the telling and
re-telling of the story of the assault; and

d. This kind of legislation makes the criminal proceedings loss of a
public humfliation and ordeal for the victinm.

2. The Network also believes that such legislation fairly and intelligently
balances the rights cf the defendant and the rights of the victim. It offers
a degree of protection to the victim of the assault, while leaving intact the
defendant™s rights to cross-examine .and confront the victim.

3. This legislationwill facilitate reporting and prosecution of sexual assault
by providing the victim, with necessary protection anc lesseningthe trauma
associated with criminal proceedings.

4. The Network believes that S5 547 1is timely legislation which will round tc
be constitutional. Other states have enacted similar legislation:



i. New Mexico
ii. Florida; and
iii. Massachusetts

Although the Massachusetts statute is presently being constitutionally
challenged, SB 547 is distinguishable since it does not require mandatory
closed hearings as the Massachusetts statute does.

Although the Network supports the concept behind SB 547, there are certain
specific areas requiring further legislative attention. These include:

a. The cr"me of Incest (AS 11.41.450), a class C felony, is not included
in either the“*vTOfotaping of the exclusion of the public sections of the
bill. Incest victims are often children and they should be afforded the
same protection as sexual assault and sexual abuse of a minor victim.

b. S3 547 uses, as part of the standard for exclusion of the public or for
videotaping testimony, the age of the child at the time of the assault.
The Network suggests tha t the age of the victim at the time of testimony
at the criminal proceedings be determinative, since this is the time when
the victim will be subjected to the trauma and invasion of privacy
associated with testimony. Further, we recommend that the age limit
should be 18 years of age, rather than 16 years, since 18 years is the
age of majority:- "o

C. The Network would like to see a definition of "severe emotional distress"”
included in SB 547 since this 1is; an amorphous concept and is used as part
of the standard for both exclusion of the public and for videotaping
testimony and we would be happy to work with comnittee staff to develop
such.a definition, if you so desire.

d. The presumption in Secs. 12.45,047 (@) () and 12.45.048 (@ (2) that a
child who is under age 16 will suffer severe emotional distress if
required to testify in open court should be omitted. Instead, the
decision should be within the judge®s discretion. This will lessen the
possibility of constitutional challenges and still protect the victim.

e. Sec. 12.45.047 (@ (2) concerns videotaping, yet it appears that it also
deals with exclusion of the public (page 1, line 27). 1Is there a dual
purpose in this section? Does the bill give the judge the flexibility to
order videotaping plus a closed courtroom or simply videotaping a victim"s
testimony which will be shown later i.i an open courtroom? The Network
sugg*.-.cts the following persons be present during the videotaping and trial

i. Judge;
ii. Defendant and counsel;
iii. Counsel for the state;
n iv. Advocate for the child (i.e., victim-wirness assistance person,
attorne"- or rape crisis center staff person);
v. Parents or guardian of child; and
vi. Court personnel essential for taking of the testimony.

M\,



Because SB 547 may be subject to a successful constitutional challenge,
the Network advocates addition of a severability clause to the bill,
which would provide that if one section of the statute were found
unconstitutional, it could be eliminated, while the rest of the statute
would remain in effect. The severability clause is especially important
if the presumption language in Secs. 12.45.047 (@ (2) and 12.45.048

(a (@) is retained.

Regarding Sec. 12.45.048 Exclusion of Public, () on line 25. The
Network suggests that the definition of "public" be expanded to include
the advocate for the child as stated earlier in this testimony regarding
videotaping. We believe it is especially important for child victims of
sexual assault to have emotional support throughout the criminal pro—
ceedings. Their advocates from rape crisis centers or victim-witness
assistance programs who have worked with them throughout the crisis
should be present during the proceedings. This is very important in
incest situations where the non-offending parent is often suffering from
tremendous personal stress and trauma and may be unable to adequately
support their child.

Concern has been expressed within the Network over disposition of the
videotape. To mitigate the invasion of privacy the victim suffers, we
recommend that the tape be transcribed into a written record and be
destroyed after the defendant has exhausted the appeals process; or that
the tape be ordered sealed by the jufge.






30-9-16 CRIMINAL OFFENSES 30-9-17
30-9-16. Testimony' IimitationS' In camera hearing.
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30-9-17. Videotape deposmogs of alleged victims who are under sixteen
years of age, proceaure; use’in lieu of direct testimony.

A. In any prosecution for criminal sexual penetration or criminal sexual contact of a
minor, upon motion of the district attorney and after notice to the opposing counsel, the
dlstnct court may, for a good cause shown, order the taking ofa videotape deFosmon of

alleﬁed victim under the age ofsixteen years. The videotaped deposition shall be taken

efore thejudge in chambers in the presence ofthe district attorney, the defendant and his
attorneys Examination and cross-examination of the alleged victim shqll proceed at the
tak, ng 0f the videotaped deposition in the same manner as permitted at trial under the
provirions of Rule 611 of the New Mexico Rules of Evidence. Any videotaped deﬂosmon
taken under the provisions of this act Lthls section] shall be viewed and heard at the trial
and entered into the record in lieu of the direct testimony of the allett;ed victim,

B. For the purposes of this section, "videotaped deposition” means the visual recordlnﬁ
on 3 magnetic tape, -together with the associated sound, of a witness testif ying under oat
in the course of a judicial proceeding, upon oral examination and where an opportunity is
given for cross-examination in the presence ofthe defendant and intended to be played back
upon the trial of the action in court.

C. The supreme court maK adopt rules of procedure and evidence to govern and
|m|§)|ement the prowsmns of this act [this section].

The cost of such videotaping shaII be paid by the state.

E. Videotapes which are a part, ofthe court record are subject to a protective order ofthe
court for the purpose of protecting the privacy of the victim.

19%%?{)'98 gSLComp., § 40A-9-27, enacted by Lows

(J new MEXICO statutes)

13



278 816C TRIALS
and provided further, that the defendant In sych trial,bK a written statement waives

his right to a public trial for those portions from which spectators are so excluded.
Added by St.1978, c. 316.

1878 Enactment. SL1378, c. 318, was ap-
proved June 30, 1971

Library References
Criminal Law <S=6&
CJ.S.Criminal Law {163.

§ 17. Repealed by St1979, c. 344, § 438

SL1979, c. Hi, { 43B, an emergency acL
repealing this section,, was approved June
30, 1979, and by section SI made effective
July 1, .1979. - -

Prior to repeal, this section was amended
by SL1978, c. 478. | 101

See. now. ¢, 277, | 47A; Maas.R.Crlm.P.
Rule IS. ! .

§ 18. Appeals in criminal cases to jury-of-six sessions; recognizance,’

Whoever Is found guilty of h crime before a justice In a district court, or in
the municipal court ot thé city of Boston, having filed the written waiver of trial

Jury In"the first Instance provided by section twenty-six A of chnpter two
hundred and_eighteen, mny. apPeaI the finding of guilty or the sentence Imposed
thereon to a Jury-of-slx sesSion In accordance with section twenty-seven A of chapter
two hundred and el%htee,n, and Ht the time of such_finding omllty 0r sentencing
shall be notified of his right to take such uppeal. The case SiU bé entered In thé
Jury-of-sm session on the” return day next after the aPpeaI Is. taken, and the ap-
pelfant shall be released on personal. recognisance of committed, In accordance
with the_procedures act forth™ In section fifty-eight of chapter two hundred mid
seventy-six, until he recognizes to the commonwgalth, In such sum and \vJth such
suretY 0r sureties as the court re(iuwes, with condition to appenr at said jury session
on sold return day and at any sulmequent time to which the case may be continued,
If not previously ‘surrendered and dlschar%ed, and sc from time to time until the
final sentence, order or decree, and not depart wltnout leave, and In the mean-
time to keeg the peace and be of %?,od behavior, If the appellant |s not released on
Eersonal re ognlzance mid Is commifted for failure fo recognize, the superior court
hall thereupon have Jurisdiction of the case only for the purPose of fevising the
amount of ball required as aforesaid. The appellant shnll not he required to ad-
vnnc.*B*«e* n~jponclalm|tig his appeal or In Prosecu,tm the same,
Ing any other provision of [aw, n defendant atter a finding of guilty, Jury-waived,
In"a district court, or the municipal court of the city of Bdston, ma¥ yppenl there-
from and shall thereafter be entitled to a trial dc novo in a Jury-ot-slx”session In
accordance with said section twenty-seven A,

Amended by 8L1973, ¢. 057, 8L1974, . 107; St.1978, c. 47H, 1302

1873 Amendment SL1872, c. €7, ap- two hundred seventy six” for “commuted
proved Aug. 20. 1973 In the first sentence, to abide the eentence of said court”; In tha
inserted “the finding of guilty or the een- third sentence, inserted “Is not released on
tence Imposed thereon™ and , “or may ap-‘ personal recognizance and”; deleted tho
peal to and claim a Jury of «X in a district former fourth sentence; and added the

otwithstand-

court In accordance with section twenty-
seven A of chapter two hundred and elgh-
teen"; In the second aentence, substituted
“released on personal recognisance or com-
milled. In accordance with the procedures
set forth in section fifty-eight of chapter

last aentence,

1874 Amendment. SL1974, c. 167, ap-
proved 3la)' 2, 1971, substituted “found
guilty” for "convicted” and “such finding
of guilty or sentencing” for “conviction” In
the first sentence.

"
o o
”

J/

—*  «

1878 Amer
approved Jt
made effect
“Justice in
Jury-of-alx
appeal the |
Imposed th
may appeal
district coui
jury-of-six
court” and
perlor cour
Inserted
“or the m
session" fi
shall there
novo In the
and claim i
In the last =

Sections

“ Section
case appe
Boston Jm
slon In a
jury aaisk
city of bo
trial da w
tive dates
flfty-aevei
and three
shall not
ccpt as fol

“(a An
aggrieved
before trli
a Jury-of
session, 1

. district a

departme
forth Ini
two mnt
Laws, or
| or fifty
nineteen
doing, sa
grieved

waived s
superior
before n
any of i
trial In m
appeals

.provisloi
the cour
Un. cast
the clarl
venlle ai

“(b) I
caso Ir.t



If motor ts-

i with ford-
-jade* eon*
l« permittod
T of |taVute

ﬁar fur

Ify offense
]5 Mlaa 7)111

1 R

g MINora

la UN. nil

o

El e Ilrallte_-
exerciae by
fea

i’rfd[a(l)nt. In

h pro-
'ullc from

imea If
act. IIIa tc
»C Wil not
eV THie:
eneoua au-
\.fo\Ad 410,

of com-
-year-old
lge<d viola-
fact that
Ito benefit

ore enter-
Jther than
ctlon pro-
) trial for
der aite of

Superior
en.

fficlently
from thla
of public
nr minora

[per Co. v.

TRIALS 278 816C

Superior Court <1980) 401 N.E.2d 380 1980
Mass.Adv.Sh. <&
5. Publ.e trial

In prosecution for four courts of rape of
a child under IS years of are. where de-
fendant claimed thav he was denied hla
right to public trial because Judge excluded
public from his entire trial, burden was on
defendant to demonstrate that public was
excluded from trial after minor victims tes*

tiflod, but defendant was not obllrated to.

demonstrate that he was prejudiced by
elosinr of balance of his trial. Com. v.
Williams (1980) 40L N.E.M 37S. 1980 Moss.
Adv.Sh. 515

Defendant did not demonstrate his trial
on four counts of rape of a child under 16
years of nga was Improperly closed, but re-
mand was necessary for a determination of
extant to which trial was closed to public,
and. If It was, for consideration whether
defendant properly waived his right to pub-
lic trial, through his actions or actions or
hts counsel. Id.
7. Stapo of procitdingt

Thla section providing for exclusion of
public from trial for sex offenses Involving
minors under age .of 18 mendatorlly re-
quires closure of trial during vie Iro’i testi-
mony. Globe Newspaper Co. v. Superior

Court (1980) 401 N.E.2d 160. 191) Mass. .

Adv.Sh.-186.

In aex offenses Involving minors under
age of IS, Commonwealth hears burden -{
showing necessity for a closure of parts of
trial other than .victim’s testimony or fore—
closure of entire trial, rd.

In case In .which this ncctlon providing
for exclusion of pu'-lic from trial for sex of-
fenses involving minors under age 0<18 ap-
plies, Comma /Zeslth may move for closure
of parts of trial other than victim’s testi-
mony nr foreclosure of entire trial. Id. -.

Thla aecUon providing for exclusion of
public from trial for sex offenses Involving
minors under age of 18 relates to closure of
trial only during victim’s testimony. Id.

B. Objections . -f

Public need not receive prior notice of
closure hearing for nex offenses Involving
minors under age of 18; however, court
should hear a person who In timely fashion
Informs court of his desire to object to clo-
sure. Globe Newspeper Co', v. Superior
Court (1980) *0L N.E.2d 360, 1980 Masx
Adv.Sh. 485 m*

Any person to be excluded from the trial
of sex offerees Involving minors under age
of 18 other than during victim's testimony
should have opportunity to state objections
to order; such person need not file formal
motion to Intervene. |Id.
9. Findings

On conclusion of hearing requesting ex-
clusion of public from trial for aex offenses
Invoiving minors under age of 18 during
other then victim's testimony. Judge shuuld
make findings of fact as appropriate and
should rule on necessity for closure. Globe
Newsp-vrer Co. v. Superior Court (1980) 40L
N.E.2d 360, 1910 Mass.Adv.Sh. 485,

§ 16B. Exclysion of public from trial of criminal proceeding involving

hushand and wife

1, In general

Only ir. most extreme altuatloni If at alt,
may alatc court constitutionally ‘orbld
newspaper or anyone else to reporti com-
ment on happenings in and about pn cod-
ings which have been held In opencou. a
similar rule applies to court files other,, Ise
unrestricted. Ottaway Newspapers, Inc. v.
Appeals Court (1977) 362 N.E.2d 1189. 372
>Jas». £19.

"General princ’Sii- of publicity” is appli-
cable In regard to record in a case; It la
only In a clearly meritorious cane that Im-
poundment can he conterm'inted. Id.

Statutes which limit or authorize limita-
tion or access to court proceedings and of-
ficial records do not preclude exercise by
Judges of a sound discretion to Impose rea-
sonable cloture, Including Impoundment. In
other cases whan found necessary. Id.

§ 16C. Exclusion of public from trial involving crime of incest or rape
To protect the pnrtles involved at a trial arlsmq from a comPIalnt or indictment
[

for Incest or raPe the trial Jud?e may exclude all
rial Is being held, cr from said courtroom durln% those portlons
be presented: provided, t

In which such
of such trial when direct testimony IS to

spectators from the courtroom

at either of the

pnrtles requests that all spectators be so excluded at the trial or portions thereof:
297
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dicU finding defendant guilty of murder In
the second degree and not guilty of armed
robbery were not Inconsistent. Id.

12,5 Instructions *

Evidence In prosecution for armed rob-
bery, did not require instruction on Issue of
defendants™ guilt of lesser Included offences
of aiarmed robbery, Iarceny, or assault.
Com. r. Hogg (1974) 311 N.K 2d 638 366
Moos, 290, - - .o

Evidence in prosecutlon for. Inter alia,
larceny of a motor vehicle did not require
Instruction on Issue of defendant's guilt of

lesser Included offense of use of motor ve-
hicle without authority. Id.

Where defendant was charged with forci-
ble .rape of female under 16 but judge con-
sidered that evidence would have permitted
finding either of forcible rape or of statuto-
ry rape os leaser Included offense and In-
structed accordingly, he should have fur-
ther instructed Jury to specify offense
should they find defendant guilty. Com. V.
Franks 0974) 309 N.E.2d S79. 365 Mass. 74.
appeal after remand 341 N.E.2d 680, 30
Mass. 633 appeal after remand 382 N.E.2d
8%, 372 Mass. 8%

§ 16A. Exclusion of public from trial for sex offenses mvolvmg minors

under age of eighteen

Supplementary Index to Notes--

Findings 9
Objections 8
Purpose of law 25
Stage of proceedings 7

2. In general

If cloning nil or part of trial for sex of-
fenses Involving minors under age of 18
ver~necetssry to assure availability of ov-
Idiince of fresh complaint. Judge-would be
Justified In ordering closure, Globe News-
paper Cc. v. Fuperlor Court (1980) 40L N.
E.2il 380, 1980 Mesa Adv.Sh. 485

Although this section providing for ex-
clusion of public from trial for sex offenses
involving minors under age of 18 Is manda-
tor;- only as to victim's testimony. It Is
possible that trial Judge might close other
parts of trial; cuch decision to close any
part of trial other than victim's testimony
or to close entire trial Is matter within
Judge's sound discretion. Id.

Because of the policy favoring publicity,
an agreement between prosecution and de-
fense to close a trial ahould not Justify clo-
sure or even be relevant to Judge'a deter-
mination of necesalty for a closure of trial
for aex offensea involving minora under age
of 18. Id.

lasue at a hearing on Commonwealth's
moUon to close parts or nil of trial for aex
offenses Involving minors under age of 18
shall be whether such closure Is necessary
to preserve evidence required for Just con-
viction. Id.

Only In most extreme situations. If at all,
may state court constitutionally forbid
newspaper or anyone else to report or com-
ment on happenings In and about proceed-
ings which have been held In open court; a
stmlirr rule applies to court files otherwise
unrestricted Ottaway Newspapers, Inc. v.

Appeals Court (1977) 369 N.E.2d 1189, 372
Maail'639.

*‘General principle of publicity” la appli-
cable In regard to rocord In a ease: It Is
only In a clearly meritorious cas< that. Im-
poundment can be contemplated, id.

Statutes, which limit or authorize limita-
tion of access to court proceedings and of-
ficial records do not preclude exercise by
Judges of a sound discretion to Impose rea-
sonable cloture, Including impoundment. In
other cases when found necessary. Id.

25 Purpose of law

Main purpose of this section, which pro-
vides for exclusion of general public from
courtroom In trials Involving aex Crimea If
the victim la under 18 years of age. Is to
assure that Commonwealth's case will not
be destroyed by reason of wiWeises' reluc-
tance to testl. y before a miscellaneous au-
dience. Com. v. Loo (1979) 33 N.E.2d 410,
1979 Mass.Adv.Sh. 2245,

Defendant, who was convicted of com-
mitting sexual offenses against 14-year-old
girl, could not complain of an alleged viola-
tion 'of thla sed'on, In light of fact that
auch statute was not Intended to benefit
criminal defendants. Id.

3. Requisites of proceedings —

Judge should hold hearing before enter—
ing order closing parts of trial other than
victim's testimony under this section pro-
viding for exclusion of public from trial for
aex offenses Involving minors under age of
12.  Globe Newapnper Co. v. Superior
Court (1980) 401 K.E.2d 380 1980 Mass.
Adv.Sh. 485

4. Persons with a direct Interest

The press does not have a sufficiently
"direct Interest” to be exempt from this
section providing (or exclusion of public
from trial for sex offenses Involving minors
under age of 18. Globe Newspaper Co. v.

296
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§ 16B. Exclusion of public from trial of criminal proceeding in-
volving hushand and wife

The presiding justice of a district court may exclude the general
public from the court room during the trial of any criminal proceeding
Involving husband and wife.

Added by St.194S, c. 302.
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278 8§ 16A PROCEEDINGS IN CRIMINAL CASES

§ 16A Exclusion of public from trial for sex offenses involving
minors under age of eighteen

At the trial of a complaint or indictment for rape, incest, carnal
abuse or other crime involving sex, where a minor under eighteen
years of age is the person upon, with or againstwhom the crime isal—
leged to have been committed, or at the trial of a complaint or indict—
ment for getting a woman with child out of wedlock, or for the non—
support of an illegitimate child, the presiding justice shall exclude the
general public from the court room, admittlr " only such persons as
may have a direct interest in the case.

Historical Note
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L
|Aec innfn volume for text of (2 )and(S)\ "o

Laws 1975 c. 76498. rewrote subsec. nmountoil (o suppression of evidence by
Stale end required reversal of defend*

1
. anta conviction and defendants dls-
I1 | Nat choree since Improper I tplea ba(rjanln
<
n<lox {8 Nafes AT [RfEStedG st 1O psine dogree
In general 1 2, Indictment end Information

Clmrco of cniislmr wiltnesa to be

Flaced In fear was not required to allege
hat defend nt knew that trral rocEUd

l Inver ation waa_ pendi
egwas no such crrme as attempted Was defectrve 90 ?nl luro top anlegeg
tamperrng with_a_ witness, llesto endan at victim wa» a wlt-
nialc. App., 363 So 2d 26 ﬁ 9(R). noss and to aIIe e some connection. be-
\VI|||" *sc.s have pcrsonnl right to el- tween defendanf's actions and victim's
tlicr Invoke or not Invoke Fifth "Am****-  stntus _gs WI} ess, ~Slalo v. Murray,
incut and mny waive nucli right. Law-  App.. 3ft 19
Ie&v Htntc, App.,. 330 So.2d 734 (197G), Informatron chargrng consprracy to
oercing two coJefcndanin. as part of tamper with witness waa not . Insuffl-
idea Imi.iuln. to Invoke Firth Amend- clcnt because alleged material time was
ment rrghts and not give testrmonY perrod between September 9 and 8ep-
which might Imvo been excu b
[Ul.-poeimrd hy defendant under threal scrrptlnn of the "official proceeding or
of Impnsltinn~ of irrec’v- sentences hy Invonligntion™ In which nnmed witness
court In pemilng case, agarnst code wan lo testify were not net forth. State
M a8 (1977).
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CHAPTER 919. CONDUCT OF JURY
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021.141 Sentence of death or llfo Imprrsonment for capital felonies; fur*
thor procoodings to determine *«ntence

(1) Separate proceedings on Issuo ol Penalty Upon conviction or adjudica-
tion of guilt of n dcfundnnt of a capital fel on%/ thu court almll conduct u nep-
nrntc ncutcucliiR proceeding to determine whether tlio dofcudnut nhould be
ncntenced to death or life ImpriHOiiiimnt nx authorized hy a, 775.082. Tim pro-
ccedliiR almll be conduct'd hy thu trinl judgo before the trial Jury mt noon im
practrcable If, through ImpoHanrIIIty or Inabrlrty, tho trinl Jury “In iimtldo to
recauveno for U Ircurn on the Ih penalty, avran determined tho guilt
of the ncciiHod, tfbe Judge may Hrrmmon n x%ccln uror or Jurorn nHéro
vided In_chuptor 1 to t'olermluo”the Innim of the linpoaltluu of thu ﬂt}i t¥
[t tho trial Jury him been waived, or |f tho defendant pleadedogurlt
tenclug proceeding nimli be conducted before n jury impaneled for tl;
poflo, imicHH waived by . defendnnt. In Hie proceedrn(t; evidence
prcneuted nn to nny matter, that.the court decnm relevant fo tim nature of the
crime nml tho character of the defendant mid xImll Include innttera relating
to any of tho ngRruvnting or mftiRutliiR clrcunmtuncea enumerated In xubauc-
ttoiiH (B) nm! (0). Any nucli evidence which Urn court deenm to have prolmtivo
value mny bo received, ré;ardchH of Ita ndmIHnlbllity under the exclimlounry
rules of evidence, provided tho defendnnt |h necorded’n fair opportunity to re*
hut nny hennoiy Htntement*,. However, thin mihxectloii hliilll not lie copHtmcil
to uuthorlxo tho Introdiictloii of nny evidence necorcd In vlolntlon of the Con-
ntltutlou of I'm United StntCH or ‘Umn_CouBtltuUaii of thu State of Florida.
Tlio ntnte nnd the defendnnt or brn coiiiikc) ahnll ho pcrnilttbd to prcaont urgu-
ment for or ngnlim*, Heiitoncu of death.

(2) Advisory senlonoe by tli«* JuryA-Aflor hearing nil the evidonce, tho
Jury xhnll deliberate nnd réender an advhiory ncnterrco to tho court, bnscd upon

tho following mattcra, jiw .« /.
ga) Whether suffrcrent aggravatrng cIrcunrstntrecs exist nn enumerated In
su

ncctlon (6), .m0
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THE mGISLATURE OF THE STATE OF SKA
TWELFTH LEGISLATURE

.FISCAL NOTE.

I REQUEST *" * i L
Bill/Resolution No. .= Senate Bill No. 5<7__ e
Title Videotaping of Testimony of Young victims of Sexual Assault
Requested bv Senators Parr and Fischer Date 4/20/81

Il. FISCAL DETAIL
Agency Affected Department of Public Safety

Program Category Affected Administration of Justice

BRU, Program, or Subprogram(s) Affected Detachment and CIB
(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each

component in the analysis*section.) < -. -
EXPENDITURES (Thousands of Dollars)”
n ’ ’ hd - e \
FYy .81 FY 82 FY 83 FY 84 FYJB5 . .FY86-
100 PERSONAL SERVICES
200 TRAVEL- ° ° *
300 CONTRACTUAL - e °
<&E 0 e S .1 .1 .1 .2
50C 36.0 - 10.0-

600 LAND STRUCTURES
200. GRANTS. CLAIMS. ETC.

TOTAL - 36.1 ,1.. .1t 1. 10.2

FUNDING  fThousands of Dol lars) <3O0V
GENERAL FUND 36.1° -1 -1 -1
FEDERAL FUNDS i
OTHER (Specify Fund Source)

i

POSITIONS

FULL TIME

PART TIME
T VvFPORARY

. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

The Divisionsreview of the potential impact of this Bill upon itsoperations
indicates the need to provide videotape equipment in each of the five Alaska

State Trooper detachments located throughout the State. Each location would
require a portable color camera and recorder plus accessories totalling
approximately $7,200.00. Partial replacement of the equipment would be es—

timated to be needed by FY'06 assuming the bill became effective in FY"82.
The commodities noted above would cover the estimated cost of the video

cassette tapes.



POSITION PAPER

SENATE BILL NO. 485

"An Act permitting the videotaping of testimony of young victims of
sexual assault or sexual abuse of a minor; and changing Rule 804, Alaska
Rules of Evidence relating to exceptions of the hearsay rule.”

Senate Bill No. 485 allows for victims of sexual assault who are 16
years of age or younger to provide testimony out of court through
videotape means when there is likelihood the child will suffer severe
emotional distress 1if required to testify 1in open court. It further
specifies that the trial judge shall preside at the videotape
proceedings and shall rule on all questions as if at trial, and
specifies at what point testimony willtake place, 1if granted. In
addition, this Bill changes Rule 804, Alaska Rules of Evidence,
specifying this as an exception to the hearsay rule.

While the Department supports this provision, it prefers that Senate
Bill No. 547 be enacted with recommended changes, because that Bill
provides for the exclusion of the public during testimony, as well as
providing for the videotaping of the victim®s testimony.

RECOMMENDED
tifin R. Pugh, D/bector
ivision of Fam\y & Youth
Services
DATE:

APPROVED BY:
Helen 0. Beirne
Commi ssioner

DATE: a.



TWELFTH LEGISLATURE

FISCAL NOTE
. R.E?RUEST,
Bill/Resolution No. SENATE BILL NO. 485
Titld'videotaping 0T young victims of sexual assault or abusSe, changing Rule 804,
Requested bv  Parr and Fischer Date

Il FISCAL DETAIL , _
Agency Affected Department of Health and Social Services
Program Category Affected Social Services
BRU, Program, or Subprogram(s) Affected = Various
(Note: If more than one budqet.component Is affected, separate fine-item amounts and funding for each

component in the analysis section.)
EXPENDITU 1ES  (Thousands of Dollars)

FY 81 FY 82 FY 83  FY 84 FY 85 FY 86

100 PERSONAL SERVICES
200  TRAVEL
300 CONTRACTUAL
400  COMMODITIES
500 EXUIPMENT
600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.
TOTAL -0 - -0- 0 -n _0- _0-

FUNDING  (Thousands of Dollars)

GENERAL FUND fl- -0 - .- n- -n- n-
FEDERAL FUNDS -0- -0- “U- tu_ u- 0-
OTHER (SpccitV Fund Source) -0- -0- -l -0- -0 - -0 -

-0- -u- -u- -u- - -0 -

-0- -0- -0- “0- . -0- -0-

POSITIONS

FULL TIME -0 - -0 - -0- -0- .n- -0-
PART TIME -0- 0= -n- -0-
TEMPORARY . -0- -n- . =0, =0 Qe -n-

1. ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)

Senate Bill No. 485 has no fiscal impact on the Department of Health and Social

Services.
v,
IV. DATE PREPARED BY NN g A fohn R Pugh, Director.
» o AGENCY  Diy-fcion-.gf—Eam”"-adtcl-Yout.h-Sorv.icGS-
Original: Leglslatlve Finance PHONE )
cC: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/80)
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