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S U B J E C T :

TO:

F R O M :

E x e m p t i o n s  f r o m  f i n a n c i a l  d i s c l o s u r e  
( C SSB 183 (SA))

S e n a t o r  V i c  F i s c h e r  
C h a i r m a n ,  S e n a t e  S t a t e  
A f f a i r s  C o m m i t t e e

R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  C o u n s e l

T h e  b i l l  is p r o v i d e d  as r e q u e s t e d .  It e x e m p t s  f r o m  t h e  
r e q u i r e m e n t  t h a t  a p u b l i c  o f f i c i a l  or r.andidate r e p o r t  " t h e  
n a m e  o f  a p e r s o n  w h o  is a p a t i e n t  or a p a t i e n t  of a n  e n t i t y  
w h i c h  is the s o u r c e  of  i n c o m e  to h i m "  i n  t h e  f o l l o w i n g  
g r o u p s  of  i n d i v i d u a l s :  t h o s e  l i c e n s e d  u n d e r

AS 0 8 . 2 0 c h i r o p r a c t o r s ;

AS 0 8 . 3 2 d e n t a l  h y g i e n i s t s ;

AS 0 8 . 3 6 d e n t i s t s ;

A S 0 8 . 6 4 p h y s i c i a n s ;

AS 0 8 . 6 8 n u r s e s ;

AS 0 8 . 8 0 p h a r m a c i s : s ;

AS 0 8 . 8 4 p h y s i c a l  t h e r a p i s t s ;  a n d

A S 0 8 . 8 6 p s y c h o l o g i s t s  a n d  p s y c h o l o g i c a l  a s s o c i a t e s .

T h e  b i l l do e s not e x e m p t  n u r s i n g  h o m e  a d m i n i s t r a t o r s  (AS 08
70) or d i s p e n s i n g  o p t i c i a n s  or o p t o m e t r i s t s  (AS 08 . 7 1 ;  08 . -  
72).
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Y o u  a l s o  a s k e d  w h e t h e r  a c l a s s i f i c a t i o n  e x e m p t i n g  the 
p a r t i c u l a r  p r o f e s s i o n a l  f r o m  d i s c l o s u r e  w o u l d  w i t h s t a n d  
e q u a l  p r o t e c t i o n  s c r u t i n y .

I b e l i e v e  t h a t  it w o u l d .  N o te, h o w e v e r ,  t h a t  it is p o s s i b l e  
t h a t  t h e  c l a s s i f i c a t i o n  i m p l i c i t  i n  t h e  b i l l  ( m e m b e r s  of t h e  
h e a l i n g  a r t s  p r o f e s s i o n s )  is b o t h  o v e r b r o a d  (in its i n c l u s i o n  
o f  " m e d i c a l "  p r o f e s s i o n a l s  f o r  w h o m  t h e  p r i v i l e g e  is u n ­
n e c e s s a r y )  a n d  u n d e r i n c l u s i v e  (in its o m i s s i o n  o f  m e m b e r s  of 
o t h e r  p r o f e s s i o n s  w h o s e  c l i e n t s  m i g h t  h a v e  s u c h  c l a i m s  to 
p r i v a c y :  f o r  e x a m p l e  l a w y e r s  w h o s e  p r a c t i c e  s l i m i t e d  to
d i v o r c e  or s i m i l a r l y  p r i v a t e  m a t t e r s ) .  In t h a t  c o n n e c t i o n ,  
i t  m a y  b e  u s e f u l  to r e v i e w  t h e  l a n g u a g e  o f  t h e  c a s e  a n a l y z i n g  
t h e s e  q u e s t i o n s  t h a t  r e a c h e d  t h e  A l a s k a  S u p r e m e  C o u r t :  F a l c o n  v. 
A l a s k a  P u b l i c  O f f i c e s  C o m ' n , 570 P . 2d 4 6 ° , 479 ( A l a s k a  1D77):

" In " a r t i c u l a r  s i t u a t i o n s ,  h o w e v e r ,  as t h e  s t a t e  a d m i t s ,  
d i s c l o s u r e  of  t h e  m e r e  f a c t  t h a t  a n  i n d i v i d u a l  h a s  v i s i t e d  
a c e r t a i n  p h y s i c i a n  m a y  h a v e  t h e  e f f e c t  o f  m a k i n g  p u b l i c  
c e r t a i n  c o n f i d e n t i a l  or s e n s i t i v e  i n f o r m a t i o n .

" A c c o r d i n g  to o n e  c o m m e n t a t o r :

" ' [ s ] e n s i t i v e  i n f o r m a t i o n  is t h a t  w h i c h  a p e r s o n  
d e s i r e s  to k e e p  p r i v a t e  a n d  w h i c h ,  i f  d i s s e m i n a t e d , 
w o u l d  t e n a  to c a u s e  s u b s t a n t i a l  c o n c e r n ,  a n x i e t y  
or e m b a r r a s s m e n t  to a r e a s o n a b l e  p e r s o n . 7

"As a n  e x a m p l e ,  t h e  c o m m e n t a t o r  s u g g e s t s :

" ' t h e  d e c i s i o n  to h a v e  an  a b o r t i o n  [is o n e ]  w h i c h
m a n y  p e o p l e  w o u l d  b e  r e l u c t a n t  to d i s c u s s  e v e n
w i t h  t h e i r  c l o s e s t  f r i e n d s .  . . . ( f o o t n o t e s  o m i t t e d ) '

" W h e r e  a n  i n d i v i d u a l  v i s i t s  a p h y s i c i a n  w h o  s p e c i a l i z e s  
in c o n t r a c e p t i v e  m a t t e r s  o r  w h o s e  p r i m a r y  p r a c t  : e  is 
k n o w n  tc b e  g i v i n g  a b o r t i o n s  a n d  the f a c t  o f  a v i s i t  or 
r e n d e r i n g  of s e r v i c e s  b e c o m e s  p u b l i c  i n f o r m a t i o n ,  p r i v a t e  
a n d  s e n s i t i v e  i n f o r m a t i o n  ha s ,  in o u r  v i e w ,  b e e n  r e v e a l e d .  
E v e n  v i s i t s  to a g e n e r a l  p r a c t i t i o n e r  m a y  c a u s e  p a r t i c u l a r  
e m b a r r a s s m e n t  or o p p r o b r i u m  w h e r e  the p a t i e n t  is a m a r r i e d  
p e r s o n  w h o  s e e k s  t r e a t m e n t  w i t h o u t  t h e  s p o u s e s ' s  k n o w l e d g e  
o r  a m i n o r  w h o  d o e s  s o  w i t h o u t  p a r e n t a l  i n t e l l i g e n c e .
S i m i l a r  s i t u a t i o n s  w o u l d  b e  p r e s e n t e d  w h e r e ,  b e c a u s e  o f  
s p e c i a l i z e d  p r a c t i c e ,  t h e  d i s c l o s u r e  o f  the p a t i e n t ' s



P age  3
M arch 1 8 , 1982

i d e n t i t y  a l s o  r e v e a l s  t h e  n a t u r e  o f  the t r e a t m e n t ,  a n d  
t h e  p a r t i c u l a r  t y p e  o f  t r e a t m e n t  is o n e  w h i c h  p a t i e n t s  
w o u l d  n o r m a l l y  s e e k  to ke';p p r i v a t e .  S o m e  e x a m p l e s  
w o u l d  i n c l u d e  t h e  p a t i e n t s  o f  a p s y c h i a t r i s t ,  
p s y c h o l o g i s t  or  of  a p h y s i c i a n  w h o  s p e c i a l i z e d  i n  
t r e a t i n g  s e x u a l  p r o b l e m s  o r  v e n e r e a l  d i s e a s e .

" I n  t h e s e  s i t u a t i o n s ,  at  l e a s t ,  w e  f i n d  t h a t  t h e  e x t e n t  
to w h i c h  t h e  g o v e r n m e n t a l  i n t e r e s t  i n  p r o m o t i n g  f a i r  
a n d  h o n e s t  g o v e r n m e n t  w o u l d  b e  i m p e d e d ,  d o e s  n o t  o u t­
w e i g h  t h e  i n d i v i d u a l ' s  p r i v a c y  i n t e r e s t  i n  p r o t e c t i n g  
s e n s i t i v e  p e r s o n a l  i n f o r m a t i o n  f r o m  p u b l i c  d i s c l o s u r e .  
In e m p h a s i z i n g  t h e s e  e x a m p l e s ,  w e  r e i t e r a t e  t h a t  
s i t u a t i o n s  i n v o l v i n g  s p e c i a l i z e d  p r a c t i c e  of  p s y c h i a t r y  
or v e n e r e a l  d i s e a s e  p r e s e n t  t h e  e x c e p t i o n  r a t h e r  t h a n  
t h e  g e n e r a l  r u l e  a n d  that, o r d i n a r i l y ,  i d e n t i f i c a t i o n  
as a p a t i e n t  o f  ? g e n e r a l  p r a c t i t i o n e r  w h o  a l s o  e n g a g e s  
i n  s o m e  o f  t h e s ^  f u n c t i o n s  d o e s  n o t  i n f r i n g e  a s i g n i f i­
c a n t  p r i v a c y  i n t e r e s t . "

T h e  l a s t  s e n t e n c e  of  t h e  C o u r t ' s  o p i n i o n  s h o u l d  a l s o  be  
n o t e d :

In a d d i t i o n ,  the [ A l a s k a  P u b l i c  O f f i c e * ]  C o m m i s s i o n  m a y  
w e l l  w i s h  to p r o m u l g a t e  r e g u l a t i o n s  w h i c h  a p p l y  to 
r e l a t i o n s h i p s  o t h e r  t h a n  t h a t  of p h y s i c i a n - p a t i e n t .

T h e  c o m m i t t e e  s h o u l d  f i n a l l y  n o t e  t h a t  the n e e d  f o r  t h e  b i l l  
is s o m e w h a t  u n d e r c u t  b y  t h e  r e g u l a t i o n s  of the c o m m i s s i o n  
r e s p o n s i v e  to t h e  F a l c o n  c a s e .  S e e  2 A A C  50.1 0 0 ,  c o p y  
e n c l o s e d .  It p r o v i d e  s e x e m p t i o n s  i n  a d i f f e r e n t  f r a m e w o r k  
t h a n  t h a t  o f  t h e  b i l l :

T h e  n a m e s  o f  t h e  f o l l o w i n g  p e r s o n s  t m u l d  n o t  b e  
d i s c l o s e d :

(1) a p a t i e n t  o f  a p h y s i c i a n  w h o s e  p r i m a r y  
p r a c t i c e  is g e n e r a l l y  k n o w n  to b e  in  c o n t r a c e p t i o n  or 
a b o r t i o n ;

(2) a p a t i e n t  o f  a p s y c h i a t r i s t ;

(3) a p a t i e n t  o f  a p s y c h o l o g i s t ;
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(4) a p a t i e n t  of  a p h y s i c i a n  w h o s e  p r i m a r y  
p r a c t i c e  is g e n e r a l l y  k n o w n  to b e  i n  t r e a t i n g  s e x u a l  
p r o b l e m s  or v e n e r e a l  d i s e a s e ;

(5) a m a r r i e d  c l i e n t  w h o  s e e k s  m e d i c a l  or l e g a l  
a s s i s t a n c e  w i t h o u t  t h e  s p o u s e ' s  k n o w l e d g e ,  i f  d i s­
c l o s u r e  w o u l d  l i k e l y  c a u s e  s u b s t a n t i a l  e m b a r r a s s m e n t  or 
o p p r o b r i u m ;

(6) a m i n o r  w h o  s e e k s  m e d i c a l  t r e a t m e n t  w i t h o u t  
p a r e n t a l  k n o w l e d g e ,  i f  d i s c l o s u r e  w o u l d  l i k e l y  c a u s e  
s u b s t a n t i a l  e m b a r r a s s m e n t  or o p p r o b r i u m .  [2 A A C  
5 0 . 1 0 0 ( a ) ]

T h e  d i f f e r e n t  a p p r o a c h e s  o f  t h e  r e g u l a t i o n s  a n d  t h e  b i l l  a r e  
t h e r e f o r e  c l e a r .  T h e  r e g u l a t i o n s  s e e k  to p r o t e c t  t h e  p a t i e n t  
f r o m  d i s c l o s u r e ,  o n l y  i n  s o m e  c a s e s  e x e m p t i n g  a l l  o f  t h e  
p r a c t i c e  o f  t h e  p h y s i c i a n ;  t h e  b i l l  d o e s  n o t  d i s t i n g u i s h  
b e t w e e n  t h e  p r a c t i c e  of  t h e  p s y c h i a t r i s t  or p h y s i c i a n  w h o  
p e r f o r m s  a b o r t i o n s  f r e q u e n t l y  f r o m  t h e  p r a c t i c e  o f  a f o o t  
d o c t o r .

T h e  l e g i s l a t u r e  p o s s e s s e s  v e r y  b r o a d  p o w e r s  o f  c l a s s i f i­
c a t i o n .  In m y  v i ew, t h e  c l a s s i f i c a t i o n s  p r e s e n t e d  i n  t h e  
b i l l  a r e  f o r  t h e  r e a s o n s  s u g g e s t e d  a r g u a b l y  b o t h  o v e r b r o a d  
a n d  u n d e r i n c l u s i v e . C o n s i d e r i n g  the c o m m i s s i o n ’s r e g u ­
l a t i o n s ,  t h e  e x i s t i n g  r e q u i r e m e n t s  f o r  d i s c l o s u r e  b y  
p h y s i c i a n s  a r e  u n c s u b t e d l y  c o n s t i t u t i o n a l .  SB 183 d o e s  not, 
t h e r e f o r e ,  r e s p o n d  to t h e  m a n d a t e  of t h e  S u p r e m e  C o u r t  i n  
t he F a l c o n  c a se. T h a t  is not to s a y  t h a t  p h y s i c i a n s  c o v e r e d  
b y  the c o m m i s s i o n ' s  r e g u l a t i o n s  (who a r e  s t i l l  r e q u i r e d  to 

i d i s c l o s e )  a r e  h a p p y  w i t h  the r e s u l t .

I do s u g g e s t  t h a t  t h e  c l a s s i f i c a t i o n  u s e d  m a y  p r e s e n t  s o m e  
t h e o r e t i c a l  e q u a l  p r o t e c t i o n  p r o b l e m s .  T h e y  m a y  r e m a i n  
t h e o r e t i c a l  to t h e  e x t e n t  t h a t  t h o s e  n o t  e x c l u d e d  b y  t h e  
b i l l  m a y  b e  e x c l u d e d  b y  t h e  c o m m i s s i o n ' s  r e g u l a t i o n .

If I m a y  a s s i s t  f u r t h e r ,  p l e a s e  a d v i s e .

R A B r l j b

E n c l o s u r e s
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2 AAC 50.030 
2 AAC 50.100

in formation and also requires reporting o f  all 
required in formation ac tua l ly  known. (E ff . 
5/16/76, Reg. 58)

Autho r ity : AS 15.13.030(10) 
AS 39.50.030(a)

2 AAC 50.0*0. LOANS AND IN ­
DEBTEDNESS. AS 39.50.030(b)(6) includes 
all loans or indebtedness o f S500 or more made 
or st i l l outs tanding during the preceding calen­
dar year. (E ff . 5/16/76, Reg. 58; am 5/14/80, 
Reg. 74)

Au tho r i ty :  AS 15.13.030(10) 
AS 39.50.030(b)(6)

2 AAC 50.050. R ET A IL  CHARGE 
ACCOUNTS. Fo r purposes o f  reporting 
l iab il it ies under AS 39.50.030(a) and 
39.50.030(b)(6), the reporting off ic ia l is not 
required to report retail charge accounts, 
/evolving charge accounts or crediit card 
obligations. (E ff . 5/16/76, Reg. 58)

Autho r i ty : AS 15.13.030(10) 
AS 39.50.030(a)
AS 39.50.030(b)(6)

2 AAC 50.060. WRITE-IN CANDIDATES. A 
pub lic statement by  an ind iv idua l not appearing 
on the ba l lo t that he w ill seek elective office 
constitu tes a declaration o f  candidacy under AS 
39.50.020. (E ff . 5/16/76, Reg 58; am 5/14/80, 
Reg. 74)

Au tho r i ty :  AS 15.13.030(10) 
AS 39.50.020

2 AAC 50.070. INCOME. In this chapter and 
in AS 39.50, ‘‘income’’ includes gross income 
under Section 61 o f  the Internal Revenue Code 
(26 USC § 61) in e ffect on May 16, 1976. 
(Eff . 5/16/76, Reg. 58)

Autho r ity : AS 15.13.030(10) 
AS 39.50.030(b)(1)

2 AAC 50.080. CONTROLLING INTEREST  
IN A CORPORATION. In AS 39.50.200(8), 
“ contro'.ling in terest” in a corporation mea"' 
ownersnip o f  more than 50 percent o f  the 
outs tanding shares o f  a corporation at any time 
during the year for which a report is being filed. 
In this section, the rules o f  constructive 
ownership in Section 318 o f the Internal 
Revenue Code (26 USC § 318) in effect on 
May 16, 1976, w il l be used to determine

ownership o f a corporation’s shares. (Eff. 
5/16/76, Reg. 58)

Autho r i ty : AS 15.13.030(10) 
AS 39.50.200

I 2 AAC 50.090. M U N IC IPAL IT IES  AS IN ­
STRUM ENTAL IT IES  OF THE STATE. In 
AS 39.50.200(5), “ in s trum enta li ty  o f  the sta te” 
includes municipalit ies. (E ff . 5/16/76, Reg. 58) 

Autho r ity : AS 15.13.030(1 O'* 
AS 39.50.200(5)

2 AAC 50.100. C LA IM ING  CONSTI­
TUT IO NAL  O k  STATUTORY EXEMP­
T ION FROM THE REPORT ING  R EQ U IRE ­
MENTS OF AS 39.50.030(b)(1), (a)
Disclosure o f  another person’s name in a report 
is not required and should not be made where 
that d isclosure alone wou ld  l ik e ly  resu lt in 
d isclosing sensitive in formation which the 
person would want to keep private /nd wh ich , i f  
made pub lic , wou ld tend to cause substantia l 
concern, anx ie ty , or embarrassment to a 
reasonable person. The names o f  tl e fo llow ing 
persons should no t be disclosed:

(1) a patient o f a physician whose primary 
practice is generally known to be in 
contraception or abortion;

(2) a patient o f  a psych iatr is t;

(3) a patient o f  a psycho logist;

(4) a patient o f  a physician whose primary 
practice is generally known to be in treating 
sexual problems or venereal disease;

(5) a married c l ien t who seeks legal or 
medical assistance w ithou t the spouse’s 
know ledge, i f  d isclosure wou ld  l ik e ly  crcse 
substantia l embarrassment or opprobrium;

(6) a minor who seeks medical treatment 
w ithou t parental know ledge, i f  d isclosure would 
l ike ly  cause substantia l embarrassment or 
opprobrium .

(b) A physician, pursuant to (g) o f  this 
section, may request an exemption on beha lf  o f 
any other patient s im ila r ly  situated when, the 
d isclosure o f  that pa t ien t ’s name wou ld  l ike ly  
resu lt in disclosing in formation which he would 
want to keep private and which, i f  made public,

2 - 1 9
(corrected)
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wou ld  tend to cause substantia l concern, 
anx ie ty , or embarrassment to a reasonable 
person, to be determ ined on a case-by-case bas'S 
as set forth in (g) o f  this section.

(c) A  patient not -exempted in (a) o f  this 
section may request, pursuant to (g) o f  this 
section , that his physician apply for an 
exemption on his beha lf when disclosure o f  his 
name wou ld  l ike ly  resu lt in disclosing 
in formation which he wou ld  want to keep 
private and wh ich , i f  made public , wou ld  tend to 
cause substantia l concern, anxiety , or 
embarrassment to a reasonable person, to be 
determ ined on a case*by-case basis as set forth in 
(g) o f  this section.

(d) I t  is recommended that an indiv idua l who 
is self-employed as described in AS 
39.50.200(8), and who acts in such a way as to 
become sub ject to the requirements o f  AS 
30.50, and whose business or profession is such 
that d isc losure o f  the names o f  his clients or 
customers may sign if ican tly infringe on their 
constitu t iona l guarantees to right o f  privacy, 
apprise those clients or customers not exempted 
by (a) o f  this section o f  his reporting 
requirements under law and the options 
available to the parties involved, as set forth in
(b), (c), and (g) o f this section.

(c) An ind iv idua l who must subm it a report 
pursuant to AS 39.50, and who is required to 
b'st the names o f his clients or customers, but 
who cla ims an exemption for some or all o f his 
clients or customers under (a) o f  this section, 
must request APOC Form 39-0, entitled 
“Claimed Exemption Report,”  from the 
commission. The form, which must be filed with 
and attached to the ind iv idua l’s 
conflict-of-interest statement, and signed under 
oath and on penalty o f  p e i ju ry , requires that the 
fo llow ing in formation be disclosed:

(1) i f  the ind iv idua l is cla iming total 
exemption from the requirement, as in (a)(1), 
(2). (3), or (4) o f  this section, then he must

</v state that the primary focus o f  his 
practice is the treatment o f patients seeking 
psych iatr ic or psychological therapy, or 
seeking treatment related to sexual problems, 
venereal disease, contraception, or abortion, 
and that he is generally known in the area in

which he practices as specializing in that 
practice;

(B) state that all income resulting from 
patients that was not derived as described in 

* C1)(A) o f th is subsection was received in the 
practice o f  his profession and that all 
nonprofession related income is reported 
separately in Part 3 o f  the report, and 
followed by  the letters “ NE” (not exempt) to 
so iden t ify ;

(2) i f  the ind iv idua l is claiming an exemption 
for some, bu t not all, o f  his clients or custom­
ers, as in (a)(5) or (6) o f  this section, then he 
must state the number o f  exemptions he 
is claiming in each o f  the applicable exempted 
categories listed on the form.

(0 ,\n ind iv idua l who must subm it a report 
pursuant to AS 39.50, and who is required to 
lis t the names o f  his clients or customers, bu t 
who has been granted an exemption pursuant to
(b), (c), or (g) o f  th is section, wili be furnished a 
completed copy o f  APOC Form 39-0, entitleo 
“ Claimed Exemption Report,” from the 
commission w ith in  10 days o f the favorable 
decision granting the exemption. The original o f 
the form w il l be placed in the ind iv idua l’s file.

(g) Any person not exempted by (a) o f  this 
section may claim an exemption either under 
the Alaska Constitu t ion , art. I, sec. 22 (right o f 
privacy) or under AS 39.50.035 (legally 
privileged professional relationship may prcciuJe 
complete compliance) by proceeding as follows:

(1) As soon as practicable , but in any event 
no later than the time for fi l ing the initia l d is­
closure report, e-, in the case o f  the annual 
filing, by  April 15 o f  each fo l low ing year, advise 
the commission o f  the cla imed exemption and 
the reason for it, and request a s ta f f  ruling on 
the matter; if, in v’oing so, the person claiming 
the exemption f inds that it may be necessary to 
reveal to the s ta f f  in formation which he believes 
is confidentia l, he shall so indicate, and that in­
formation must be kept confidentia l unti l an 
unappealed s ta f f  or commission ruling is made 
or the release i? authorized by a court o f  com­
petent ju r isd ic t ion .

(2) The s ta f f  w il l rule on a request w ith in 30 
days after its receipt. I f  the ruling o f  the sta ff is

2-20
(corrected)



" --------------------------

Register 78, Ju ly  198^fe

favorable to the person claiming the exemption, 
he need not disclose, and that ru ling is final and 
closed w ith  respect to the report for that year. I f  
a request for an exemption is made in a future 
year on the same grounds, it  is granted unless a 
relevant change o f facts or law  (or the general 
understanding o f  e ither or both) has intervened.

(3) I f  the ruling o f  the commission's s ta f f  :s 
adverse to the person making the request, he 
may appeal to  the commission b y  fil ing a 
written notice o f  appeal and stating his reasons 
for it w ith the commiss ion’s s ta f f  no later than 
30 days after receiving notice o f  the s t a f f s  
ruling. Unless the s t a f f s  ru ling is appealed 
w ith in  the t ime required, it is final. The 
commission w il l not hear an appeal i f  the notice 
and statement o f  reasons for it are not filed 
w ith in the time required.

(4) An appeal t im e ly made to the 
commission w il l be heard at the next regular 
meeting o f  the commission held more than 30 
days after the filing, unless the appellant and the 
commission agree upon another time for the 
hearing.

(5) The hearing w i l l  be recorded. At the 
hearing, appellant may be represented by 
counsel and may request that the hearing be 
held in private in order to protect a person’s 
character or otherwise avoid disclosing the 
in formation claimed as protected. Appellant 
presents his case first. The commission s ta f f  then 
presents its case. Strict rules o f  evidence do not 
apply, b u t the commission gives slight weight to 
the kind o f  in formation that wou ld not be relied 
upon by prudent persons in the conduct o f 
important affairs. Witnesses are sworn and 
test ify upon oath. Legal arguments may be 
supported by a w ritten memorandum. Either the 
appellant or the commission s ta f f  may, upon 
request to the commission — and shall upon the 
request o f the commission -  made no later than 
at the close o f  the hearing, file a post-hearing 
memorandum in support o f  its position w ith in 
15 days o f  the close o f  the hearing.

(6) Within 30 days after the close o f  the 
hearing the commiss ion wil l make its decision 
and immedia te ly thereafter no t i fy  the appellant 
o f the result.

(7) i f  the decision o f the commission is

2 AAC 50.100

favorable to the appellant, he need not disclose, 
and that decision is final and closed w ith  respect 
to the report for that year. I f  a request for an 
exemption based on the same grounds is made in 
a future year, it w i l l  be granted unless a relevant 
change o f  facts or law (or general understanding 
or either or both) has intervened.

(8) I f  the decision is adverse, the appellant 
has 30 days in which to appeal on the record to 
the superior court under Rule 45 o f  the 
Appellate Rules o f the Alaska Court System. I f  a 
t im e ly  appeal is not made and the appellant 
continues not to disclose, the matter w il l be 
referred to the attorney general for appropriate 
action.

(9) Tapes o f  the hearing must be made 
available upon request to the appellant or his 
attorney or agent for listening w ith in the offices 
o f  the commission. Transcripts o f  the hearing 
must be prepared by  the commissior s ta f f  upon 
request, w ith  costs to be borne by the appellant.

(h) In considering the request for a ruling on 
the claimed exemption, the commission s ta f f  
may seek an opinion from the attorney geneial 
as to whether it may reasonably be said that the 
state courts have determined that the 
const itu t iona l right o f  privacy or legally 
privileged professional relationships preclude 
complete compliance w ith  respect to the 
exemption claimed. I f  the a t tom e" general finds 
that state courts have so determ ined, the sta f f 
ru ling must be in favor o f  tne person claiming 
the exemption, unless the facts he adduces fail 
to show that he falls w ith in the scope o f the 
exemption. If , in the attorney general’s opinion, 
the courts have not determined that there is a 
bar to complete compliance w ith respect to the 
exemption claimed, the s ta f f  shall rule adversely.

(i) Until the matter has been f ina lly decided 
adm in is tra t ive ly or ju d ic ia l ly  against h im , a 
person c laim ing an exemption from disclosure 
requirements is not considered to be in w ilfu l 
v io la t ion o f the law for failure to disclose or file 
a report w ith  respect to the sub ject o f his 
claimed exemption, unless he thereafter 
continues ro refuse or fails to disclose or it is 
ju d ic ia l ly  determ ined that his claim of 
exemption was not made in good faith but 
rather was made w ithou t any reasonable 
prospect for succeeding.

ADM IN ISTRAT ION
«
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0) Nothing in th is section precludes the 
commission' or its s ta f f  from determ ining on its 

. own in it ia tive that in formation disclosed to it is 
either protected by the constitu t ional right o f 
privacy or legally privileged, even i f  neither is 
c la imed. Upon that determ ination, the 
in formation must be placed in a secure, 
confiden t ia l place, and, i f  it,.is also determined 
that there cannot reasonably be a good reason 
for reta ining the in formation, it must be 
destroyed . (E ff . 9/9/78, Reg. 67; am 5/14/80, 
Reg. 74)

Author ity : AS 15.13.030(10) 
AS 39.50.035 
AS 39.50.050(b)

2 AAC 50.105. F IL IN G  BY A STATE PUBLIC 
O FF IC IA L  OR A CAND IDATE FOR STATE 
ELEC T IV E  O FF ICE , (a) A ll reports required to 
be fi lea under the provisions o f  AS 39.50 and 
this chapter must be received by the commission 
on or before the due date. “ Received” means 
either

(1) hand-carried to the commiss ion’s centra) 
o ff ice  or its branch office in the state capital; or

(2) postmarked. The date shown by the post­
mark is presumed to be the date it was deposited 
in the United States mail.

(b) A person hired or appointed as an 
ombudsman, or lured or appointed w ith in the 
executive branch as a department head, deputy 
department head, or d iv is ion head, or as an 
assistant to the governor, must file a 
conflict-of-interest statement

(!) w ith in 30 days o f the first day o f work 
for which compensation is received by the 
o ff ic ia l; and

(2) no later than April 15 in each fo llowing 
year.

(c) A person liired or appointed as a 
commission chairman, or member o f a state 
commission or board specified in AS 
39.50.200(9) must file a conflict-of-interest 
statement

(1) w ith in 30 days o f the date the board 
member signs his oath o f off ice , and

(2) no later than April 15 In each fo llowing 
year.

(d) A jud ic ia l o ff icer must file a 
conflict-of-interest statement

(1) w ith in 30 days o f  the date the jud ic ia l 
off icer is sworn into office; and

\

(2) no later than April 15 in each following 
year.

(e) A legislator, the governor, and the 
lieutenant governor must f i le a conflict-of- 
interest statement no later than April 15 o f each 
year.

(0 An incumbent state pub lic offic ia l who 
campaigns for state pubiic o ff ice need not file 
a conflict-of-interest statement at the time o f  
fi l ing a declaration o f  candidacy, or with in 30 
days o f  fi l ing a petit ion or w ith in 30 days o f  be­
coming a candidate by any other means, so long 
as a statement covering the year preceding the 
year in which he declares for off ice w kh  the 
lieutenant governor is curren t ly on file w ith the 
commission. Incumben t state pub lic o ff ic ia ls 
filing for elective municipal off ice must file a 
separate statement w ith the clerk o f  the munic i­
pa lity in which they seek public office. (E ff . 
9/9/78, Reg. 67;am 5/14/80, Reg. 74) 

Autho r ity : AS 15.13.030(10)
AS 39.50.020 
AS 39.50.050(b)
AS 39.50.200(1),(2), and (10)

2 AAC 50.110. C IV IL  PENALTY ASSESS­
MENTS FOR LATE F IL IN G  OF A REPORT 
BY A STATE PUBLIC O FF IC IA L , (a) The 
conflict-of-interest statement o f a state public 
off ic ia l is de linquent i f  not received by the 
commission on or before the due date.

(b) The statement continues to be de linquent 
and subject to a civil penalty un ti l received by 
the commission, or unti l the state pub lic off ic ia l 
resigns or is lemoved from office for refusal or 
failure to file. Resignation or removal from 
off ice , however, does not relieve the offic ia l 
from the requirement that he file the 
w:.nflict-of-intcrest statement.

(c) Commission s ta f f  w il l send notice to the 
state public o ff ic ia l that he is de linquen t, and
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J. J o h n  i r a n i c h ,  J r

February 2, 1982

Arthur S. Hansen, D.D.S.
3487 Airport Way 
Fairbanks, Alaska 99701

Re: APOC disclosure requirements
Our File No. 62-3154

Dear Art:

You have asked for a memorandum on the legal questions posed for you 
by the provisions of AS39.50.010 et seq. and the regulations issued 

pursuant thereto.

Statement of Facts

Arthur S. Hansen, DJD.S., is a duly licensed dentist practicing 
denistry as an employee of Arthur S. Hansen, DJD.S., a Professional 
Corporation. In 1981 he declared himself a candidate for membership on the 
Fairbanks North Star Borough School Board and in conjunction with the 
filing of his declaration of candidacy, filed a conflict of interest 
disclosure from and request for exemption with the Alaska Public Officers 
Commission pursuant to AS 39.50.020-030 and 2 AAC 50.100. Arthur S. Hansen 
was not elected to the School Board in the election held in October, 1981. 
After the election the APOC ruled against Hansen's claim of privilege and 
demanded submission of the names of all patients of Arthur S. Hanse’ DDS, 
a Professional Corporation, receiving services for which they paid ; 
excess of $100.00. Hansen has refused to submit the information anc the 
APOC has declared its intention of submitting the matter to the Attorney 

General for further action.

Applicable L a w

1. AS 39.50.010 et seq. This Chapter requires financial disclosure 
of public officials and candidates, including disclosure of the finanacial 

interests of members of this family.

2. 2 AAC 50.090-320. These regulations set forth in modest detail
the information required and the methods by which the APOC will enforce the

statutory rc'-iuirements.

1



3. AS 10.45.090-250. This Chapter is the Alaska Professional 
Corporations Act which permits a person or persons licensed to perforin 
professional services to incorporate their business. This statute permits 
the provision of professional services through a corporate business entity 
subject to restrictions on the shareholders, tne disposition of shares, and 
qualifications of directors. Additionally the statute preserves the 
traditional relationship between the person providing the service and the 
recipient insofar as the rights, duties and liabilities between them are 
concerned. The statute also made the corporation jointly and severally 
liable with the professional employee to the service recipient. In all 
other respects, a professional corporation m u s t  operate pursuant to the 
Alaska Business Corporation Act, AS 10.05.010.594.

4. Article I, Sec. 22, Alaska Constitution. This section guarantees 
a right of the people to privacy and is applicable under the present 
circumstances to Arthur S. Hansen, D.D.S., the professional corporation and 

to the recipients of services of the corporation.

Memorandum

In Falcon v^ AP O C , 570 P.2d 469 (Alaska 1977) the Court w a s  confronted 
with the question of whether or not a physican should be required to 
disclose the names of his patients paying mo r e  than $100.00 for services in 
order to comply w i t h  AS 39.50.200. Dr. Falcon was an employee of a 
professional corporation known as Kodiak Island Medical Center. AS 
39.50.200(a)(8) defines source of income as a client or patient of a 
professional corporation.

In Falcon the court held that the provisions of AS 39.50.200 were not 
an impermissible infringement of the patient's constitutional right of 
privacy. In his argument Falcon apparently pointed out that the Alaska 
State Medical Association Council had declared that publication of the 
names of patients of Alaska Medical Board members to be a violation of 
professional ethics, but the Court held that such a declaration could not 
be construed as amending or modifying the precisions of AS 39.50.200 and 
further buttressed that by citing cases that had hela that disclosure only 
of the name of a patient was not an invasion of the evidentiary doctor- 
patient privilege.

However, the Court did find that in certain instances, some of which 
it described, mere disclosure of a patient's name would constitute an 
impermissible invasion of a patient's right of privacy. The APOC merely 
lifted from Falcon the instances in which the Court thought an 
impermissible invasion might occur insofar as a physican's patient's right

L>W OFFICEB OF
IARY a . NO RDALE
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of privacy is concerned and did not address similar questions which might 
arise in the delivery of other professional services.

One aspect of the statute which has received only cursory 
consideration is whether or not the requirement of disclosure constitutes 
such a burden on the office holder or candidate as to have a chilling 
effect upon all professions delivering services to individuals so as to 
prevent their members from seeking and holding public office.

2 AAC 5.050 excludes retail charge accounts, revolving charge accounts 
and credit card sales. Likewise, all cash customers are excluded. These 
exclusions would seem not to fall within any zone of privacy of a customer 
or a retail business, but to be the result of a practical determination 
that compliance would be unduly burdensome. It probably also stems from a 
belief that retail business transactions do not give rise to a relationship 
from which influercc would flow. Nothing in the statute forms a basis for 
such a belief and it can only be assumed that the excluded retail 
transactions would constitute too great a burden.

The Falcon case did not address the benefit-burden problem, only the 
scope of the physician - client privilege. Thus, w e  have neither a 
statutory nor a judicial determination of the extent of influence a retail 
customer might be able to exert.

Another practical aspect of the regulations and the statute which has 
escaped legislators and the APOC is that the area of greatest conflict in 
which a professional might be found *s in professional considerations or 
matters of particular concern to the profession, i.e., medical malpractice.

To return to the chilling effect, a professional desiring to offer 
himself for public office would have to plan approximately 18 months ahead 
of the last filing date so as to be prepared with the names of his patients 

or clients.

Neither the statute nor the regulations imposes a duty upon the APOC 
to act in a timely fashion upon the application for exemption filed by a 
declared candidate. Thus, as in this case, the Commission may fail or 
refuse to act on an application for an exemption until either the election 
has been held or it is too late to withdraw a candidacy. In such event, 
the purpose of the statute are defeated and candidates who believe 
themselves entitled to claim a privilege in behalf of others are subjected 
to the possible imposition of penalties they are entitled by law to avoid.
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In summary and to return to this state of the law applicable, all 
professions whether sole proprietors, partners or employees of professional 
corporations m u s t  disclose the names of all persons receiving services for 
which those persons paid $100.00-or more in the preceding year, unless 
those recipients fall within the classes of persons w h o  are protected by 2 
A A C  50.100.

Penalties

AS 39.50.060(a) provides that a person w h o  refuses or knowingly fails 
to disclose information is guilty of a misdemeanor and upon conviction is 
punishable by a fine of not less than $100.00 and not more than $1,000.00 
or by imprisonment for not more than 6 months or both.

Additionally, one who is elected or appointed shall forfeit his 

office. See A P O C  v. M a r s h a l l , Op. No. 2406 (1981).

AS 39.50.135 permits the imposition of a civil penalty of not more 
than $10.00 per day. 2 AAC 50.110 sets the schedule rl civil penalties but 
the regulation is applicable only to public officials. The definition of 
public official contained in AS 39.50.200 does not include candidates. 2 
AAC 50.135 sets a similar schedule for municipal officers.

Sincerely yours,1
LAN OFFICES OF MARY A. NORDALE

' •* ■ • * /
•Mary A. Nordale

V
\

y
MAN/jm
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& 18 add co AS 47.23.150 (Required Notice ia Admin- 
Enforcement of Support Orders) and 47.23.160 (Admin. 

Establishment of Support Obligations; Notice & Finding of Finan­
cial Responsibiliby): "Refusal by the obligor to accept notice 
. . .  is considered service as of the time of refusal."

Motor Fuel 
Tax

(watercraft) 
(repeal of)

Financial

Disclosure

(exempting
physicians)

page 257

Sec. 21 adds new section to AS 47.23 relating to the ratification 
by the court of administrative orders. States that an administra­
tive support order issued under chapter may be forwarded to the 

Superior Court. Unless a notice of appeal is filed within 30 days, 

the court may enter an order confirming the support order.

Secs. 22 & 23 make technical amendments to 47.23.190 by deleting 

from "obligee or his custodian" the words "or his custodian" since 
obligee was redefined as being the custodian rather than the child.

Sec. 24 repeals and re-enacts AS 47.23.250 (Order to Withhold and 

Deliver). Section allows agency co issue to "any person, political 
subdivision, or department of the state an order to withhold and 
deliver property" if after 30 days from the date of service of 
notice under 47.23.150, or from the dace of service of a notice and 

finding of financial responsibility, an obligor has failed to make 
child support payments. The section as repealed and re-enacted is 

identical to the existing section with the addition of two new 
subsections (subsecs, (f) & (g) in the bill) which state: "(f)

A person, political subdivision, or department of the state which 
regularly incurs additional indebtedness to the obligor shall con­
tinue to withhold and deliver money as it comes due and owing

until the liability of die ol ligor under AS 47.23.150 is satisfied, 
(g) An order to withhold and deliver issued to the Department of 

Revenue •'.s effective upon receipt by Che Department and remains 

effective for that calendar year. The order shall be sufficient 
to subject any tax refund cr ocher disbursements due to be issued 

to the o.-.ligor in that year to the provisions of this section even 
though cle tax refund or disbursement may be issued more than 30
days afteir the order."

Does not provide for effective dace.

Introduced February 16 and referred to Health, Education and 
Social Services and Judiciary.

SENATE BILL NO. 182, by Senators Mulcah/, F.liason, Ziegler, Ray, 
Hohman and Ferguson. Identical to HB 101, page 179.

Introduced February 16 and referred to Transportation & Finance.

SENATE BILL M .  1 8 3 , by Senator Mulcahy by request. Exempts
physicians from the financial disclosure requirements of AS 39.50 
(Conflict of Interest for public officers & candidates for elective 
office). Addi new subsection to AS 39.50.030 (contents of finan­
cial disclosure statement) co read: "A public official, a candi­
date for state elective office, or a candidate for elective munici­
pal office who is a physician licensed under AS 08.64 is not re­
quired to repor *. the name of a person who is his patient or a 

patient of an entity which is a source of income to him." Pro-

i e l



10, INTRODUCTION OF BILLS (Sen^p) 

SB 183 (conc'd)

(cont'd)

vides Act effective April 14, 1981.

Introduced February 16 and referred to State Affairs and Judiciary. 

Appropriations SENATE 3ILL NO. 18a , by Senator Ferguson. Appropriates $100,00C

(special) 
(medical 

evacuations)

from the general fund to the Dept, of Health & Social Services 

for payment as a grants to the Kotzebue Public Health Service 
Hospital ($50,000) and to the Norton Sound Hospital ($50,000) 
for medical evacuations. Appropriations shall be disbursed in 

accordance with AS 27.05.315 (State Grants). Provides Act effec­
tive immediately.

Introduced February 16 and referred tc Health, Education & Social 

Services and Finance.

Appropriation SENATE BILL NO. 185, py Senator Bennett. Appropriates $150 million 

(supplemental) from the general fund to the Alaska Housing Finance Corporation, 
(AHFC Mortgage Dept, of Revenue, for the Special Mortgage Loan Purchase Program

Loans)

Interstate

Corrections
Compact_____

(adopting)

(AS 18.56.098) for the fiscal year ending June 30, 1981. Provides 

Act effective immediately.
i

Introduced February 16 and referred to Finance.

Note: this bill was reported out of committee this week. See

page 274.

SENATE BILL NO. 1S6, by the Rules C' mittee by request of the 

Governor. Adopts the Interstate Corrections Compact. Art. 1, 
"Purpose and Policy" of the Act states: "The party states, de­

siring by common action to fully utilize and improve their insti­
tutional facilities and provide adequate programs for the con­

finement, treatment and rehabilitation of various types of of­
fenders, declare that it is the policy of each of the party states 

to provide those facilities and programs on a basis of cooperation 
with >,ne another, thereby serving the best interest of the offend­

ers and of society and effecting economies in capital expenditures 
and operational costs. The purpose of this compact is co provide 

for the mutual development and execution of programs of coopera­
tion for the confinement, treatment and rehabilitation of offend­
ers with the most economical use of human and material resources." 

Provisions of compact are added to AS 33 under new Chapter 27, 
"Interstate Corrections Compact." Effective immediately.

In his message transmitting the bill to the Senate for considera­

tion, Governor Hammond stated:

Under the Authority of Art. Ill, sec. IQ of the Alaska 
Constitution, I am transmitting a bill which would make 
Alaska a party to the Interstate Corrections Compact.

Under current law, Alaska is a party to the Western 
Interstate Corrections Compact, along with eleven other 
states. This measure is similar to that compact; 
however, it allows the state a broader choice of 
correctional facilities nationwide, in which prisoners may 
be incarcerated than is presently available. 3y joining

the Interstate Corrections Compact, Alaska will De able 
to place offenders in an additional eleven states. It is 
not necessary to wit h d r a w  from the Western Interstate 
Corrections Compact in order to become a party to this 
compact.
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