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Offered in the SENATE:

To. granto Ccei-ttary SENATE BILL No. CSSB 165 (S.A.)

HOUSE BILL No,

Page: Line

Page 2, .Line 25:
Delete: "for the three years preceding”

Page 2, line 29:
Delete: "the three years™ and insert "one year"”



Alaska State Legislature
Senate Committee on State Affairs

Vic Fischer, Chairman < Pouch V < Juneau, Alaska 99811 < (907) 465-4954

Official Business

MEMORANDUM

RECEIVED

T0: Senator Pat Rodey, Chair APR 10 1S81
Judiciary Committee

Representative Brian Rogers, Chair
Constitutional Convention Committee

FROM: Senator Vic Fischer

DATE: April 14, 1981

RE: SB 165 - Preparatory Commission

Attached 1is an April 10 Attorney General letter once more
throwing cold water on a joint executive-legislative
appointment procedure for a preparatory convention.

Pat - 1 hope you move this bill along as rapidly as possible

I think it"s urgent that SB 165 be enacted this session.

/sq
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April 10, 1981

RECEIVED

Hon. Vic Fischer

Alaska State Legislature [APR 1 6 19B1
Pouch V
Juneau, AK 99811
Re: Constitutional convention

preparatory commission
Our file: J-66-557-81

Dear Senator Fischer:

You have asked whether we can find any kind of
joint executive-legislative appointment of a commission to
prepare for a constitutional convention to be legally ac—
ceptable. We regret to advise that we cannot.

There are at least two cases, each of which in—
cludes a compelling dissent, which hold that a legislator ™
serving as a delegate to a constitutional convention 1is rot
holding a dual office. Harvey v. Ridgeway, 450 S.W.2d 281
(Ark. 1970); Bd. of Supervisors of Elections v. Attorney Gen-—
eral, 229 A.2d 388 (Md. 1967). Both cases ignore the case au—
thority in their own and other states in arriving at their de—
cisions. Accordingly, neither 1is persuasive. QOur own court
takes a broad view on what is an office. Larson v. State,

564 P.2d 356 (Alaska 1977). And the cases uniformly hold that
an office is ""a public charge or employment, the duties of
which are prescribed by law, and he who performs the duties 1is
an officer." 1 State v. Dunn, 496 S_.W.2d 480, 490 (Tenn. 1973),
guoting from State v. Bratton, 253 S.W. 705 (Tenn. 1923). See
also Warwick v. State ex rel. Chance, 548 P.2d 384 (Alaska
1976)1 Begich v. Jefferson, 441 P.2d 27 (Alaska 1968)(prohibi—
tion against dual-office holding literally applied). The Alas—
ka Constitution expressly makes employment by or election to

a constitutional convention an exception from the prohibition
against legislators®™ holding dual office. Alaska Const., art.
11, 85. In Begich, the court stated that these (and other)
express exceptions in the constitution necessarily result in
the prohibition®s extending to all other offices. 441 P.2d

at 30-33.

It might be argued that legislative appointees to
the preparatory conraission are employees of the convention.



Hon. Vic Fischer .2 . April 10, 1981

However, while the legislature is empowered to made provi—
sion for the convention, "by law," Alaska Const., art. XIII,
83, the constitution does not make an exception for the
legislature to appoint either its members or its agents to

be the officers or employees of the convention or for either
to serve on a commission appointed by the legislature 1in
whole or in part. Absent constitutional provision to the
contrary, the chief executive is the appointing authority for
those charged with carrying out a law. Bradner v. Hammond,
553 P.2d 1 (Alaska 1976). e

Either on an informal basis or on a basis formal —
ized by law, resolution, or interbranch agreement, the agen—
cies of the two branches -- including duly established per—
manent or ad hoc interim committees -- can certainly cooper —
ate in studies and gathering information to prepare for a con—
vention. So too, the legislature, through existing or duly
established interim committees can study the needs for consti—
tutional reformation. But the legislature cannot write a pub—
lic law and then appoint a commission of its own members or
agents to carry it out. Book v. State Office Bldg. Comm™n,

149 N.E.2d 273 (Ind. 1958~ e

Sincerely ”,ours,

WILSON L. CONDON
ATTORNEY GENERAL

By:
Rodger W. Pegue
Assistant Attorney General

RWP/pjg
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William Sidney GILBERT, Appellant,
V.
gTATE of Alaska and H. A. Boucher,
Lieutenant Governor, Appellees.
No 2290.

Pu; rcme Court of Alnskn.
Sept. 30. 107-1.

Action for declaratory judgment by
.otcntiai candidate for state senator, seek-
er declaration that requirement of three-
vr3r residency in state and one-year resi-
dency in election district for election to
legislative office violated the candidate’s
equal protection rights. The Superior
Court. Third Judicial District, Anchorage
District, P. J. Kalamarides, J., denied the
petition, awarded attorney’s fees to the
state, and candidate appealed. The Su-
preme Court, Erwin, J., held that the resi-
dency requirement served a compelling
state interest and thus tlitl not deny candi-
date equal protection; hut that it was an
abuse of discretion to award attorneys’
fees against the candidate who had in good
faith raised a question of genuine public
interest before the courts.

Affirmed in part and reversed in part.

I. Constitutional Law C=B3(l), 211
Elections C=>2l

Residency requirement;, for state lcgis-
Litive candidacy of three years in stale and
one year in election district serve compel-
ling slate interests, andilnis neither violal-
l~juiteniial eaiidmalc s riglits to equal pTi>
lection or to freedom of intersiauPtravcl,
uirDItd~dicy_vjolate—trrTn?-n gITTr-m-jsw—
liFipate iiPt'lciTmm:— (TITTT TIT T*§ 1,
UFtT-ep5 2;« :TT5SfcO.W, 1J.S.C.A.Const.
Amend. Il

2. Constitutional Law C=>209

Where statute challenged as violative
of equal protection burdens fundamental or
basic right, it can be sustained only upon
showing that it promotes compelling gov-
elrlnmental interest. U.S.C.A.Const. Amend.

a. Elections 0=7

Constitutional residency requirements
for legislative candidates should be viewed
with strict judicial scrutiny, i. e., whether

they serve compelling state interest.
Const art. 2, § 2.
4. Costs C=172

Award of attorney’s fees to state

against potential candidate for legislature
who in good faith raised issue of constitu-
tionality of residency requirements was
abuse of discretion. Rules of Civil Proce-
dure, rule 82.

5. Costs 0=172

It is not purpose of award of attor-
ney'' fees to penalize party for litigating
good-faith claim but rather partially to
compensate prevailing party where such
compensation is justified. Rules of Civil
Procedure, rule 82.

C. Costs C=>172

It is abuse of discretion to award at-
torney fees against losing party who has in
good faith raised question of genuine pub-
lic interest before courts. Rules of Civil
Procedure, rule 82.

John W. Wood, Anchorage, for appel-
lant.

Norman C. Gorsuch, Atty. Gen., Juneau,
Timothy G. Middleton, Asst. Atty. Gen.,

Anchorage, for appellees.

Before RABIN'OWITZ, C. J, and
CONNOR. ERWIN, HOOCH EVER, and
EITZGERAI.D, JJ.

OPINION

ERWIN, Justice.

This appeal involves a challenge to the
constitutionality of aiticle I1l, section 2 of
the Alaska Constitution and AS 15.25.030,
which collectively conditions eligibility for
seeking legislative office upon three years
residency in the slate and one year in the
election district.

Appellant is a citizen of toe United
Slates and has been a resident of Alaska
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and of his legislative district since Septem-
ber 17, 1973. On June 2S, 1974, he filed as
a Republican candidate for the state senate
i.t the August 27, 1974, primary election.
On July 5 1974, respondent Lieutenant
Governor H. A. "Red” Boucher informed
appellant by telegram that his declaration
of candidacy was rejected because he did
not meet the residency requirements of ar-
ticle Il, section 2 of the Alaska
Constitution 1 or the requirements of AS
15.25.030.2 Respondent later confirmed
this rejection by letter. It was stipulated
below that appellant met all other require-
ments for the office of state senator.

Appellant petitioned pursuant to AS 22.-
10.020(b) for a declaratory judgment that
article 11, section 2 of the Alaska Constitu-
tion abridged his rights of equal protection
and effective petition of the government 3
and moved for a preliminary injunction to
place lis name on the August 27 ballot.
The superior court held that the three-year
residency requirement served a compelling
state interest in assuring that legislators
reside in the state a sufficient time to gain
an understanding of the history and geog-
raphy of the state and the needs and prob-
lems of its residents. The court further
determined that the constitutional conven-
tion wisely decided that the one-year re-
quired residence in the election district was
necessary to permit constituents to recog-
nize, understand and talk with those who

1 Art. 11. see, 2, Alaska Constitution, provides,
in pertinent part :
A member of the ‘cgisintnre siml! be a
tpinlified voter who lam been a resident of
Mimka for at least three years and of the
dial riel from which elected for at least one
year, immediately preceding bis filing for
office.

2. AS in.2ri.IKJO provides in pertinent pnrt :

A member of a political party who seeks to
become a candidate of the party in the
primary election shall execute and file a dec-
laration of candidacy. The declaration shall
la- executed miner oath before an officer
authorized to take acknowledgments and
shall state in substance (8) that
the candidate meets the specific resiliency
requirements of the office for which lie is a
candidate
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seek public office. As a result, both appel-
lant’s petition for a declaratory judgment
and his motion for a preliminary injunc-
tion were denied. The court awarded at-
torneys’ fees to the state.

Appellant argues that (1) the durational
residency requirements of article 11, sec-
tion 2 of the Alaska Constitution should be
subjected to strict judicial scrutiny under
the equal protection clauses of the state
and federal constitutions;4 (2) that the
state has failed to show" that a compelling
interest is promoted by the requirements;
(3) that, even if a compelling interest ex-
ists in some specific residency requirement,
requiring a period of three years’ residency
within the state and one year within the
election district is excessive; and, (4) the
award of attorneys’ fees below was an
abuse of discretion. More specifically, ap-
pellant contends that both residency re-
quirements deprive him of equal protection
by (1) limiting his right to seek and hold
public office; (2) limiting his ability and
the ability of voters who would support
him to participate in the electoral process;
and, (3) restrict his right to freely travel
between the states.

[1,2] No specific right of candidacy
for public office lias been recognized un-
der the Federal Constitution.® However,
since barriers against candidacy have been
treated as limitations upon a fundamental
right where they burden such important

3. Appellanl liiih not briefed the alleged in-
fringement nf his right in petition the govern-
ment before this court nml we Inivc not con-
sidered it nn nppenl,

. We find without merit appellant's novel
contention thut article II, section - of the
Alnskn Constitution setting residency require-

ments is invalid under the egiml protection
flmiHc of article 1, section 1 of the same
eotisl it nl ion.

5. The Supreme Court litis previously held thut
“|tlhe right to become it eiiutlidnle for slate
office, like the right to vole for the election
of stale officers, is n right or privilege of stale
citizenship, mil of nntinnn! citizenship.”
Snowden v. Hughes, 331 1'S. 1, 7, Il S.Ct.
3117. KKI, MS I,.I'M. -1117, (101-1) (citations
omitted).
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rights as free association,® franchise,7 and
interstate travel,8 they are vulnerable to at-
tack under the equal protection clause of
the Federal Constitution. Where a chal-
lenged statute burdens a fundamental or
basic right, it can be sustained only upon a
showing that it promotes a compelling gov-
ernmental interest.9

Il Bullock v. Carter,10 the United States
Supreme Court reviewed the validity of a
Texas statute which required the payment
of large filing fees by candidates to defray
the expenses of holding primary elections.
The court noted that

the rights of voters and the rights of
candidates do not lend themselves to neat
separation; laws that affect candidates
always have at least some theoretical,
correlative effect on voters.1l

Because the fee requirement tended to dis-
criminate against both less wealthy candi-
dates and voters who were without large
financial resources with which to support a
candidate, the Court subjected the require-
ment to strict scrutiny and found that the
state had failed to show it was necessary
to promote a legitimate state objective.12

Vh Lhapiro v. Thompson13 and Dunn v.
Blumstem,*4 the Supreme Court recognized
that duraSoncl residency requirements bur-
den the basic institutional right of intcr-

6. See, i/.. Miiiiciiho v.
(1st Clr. 1973i

7. See, e. <., ltullock v. Carter. -IOfi U.S. 131,
m .S.Ct. Sill, 850, 31 L.Ed.2il 92 (1972).
Political hoprfulH Imvo mnndliig to attack
candidacy rCNtrictiona which harden the rights
of voters, where the cuniliilutcs full within
the class of persons allegedly suffering an un-
eilunl discrimination. Mamuso v. Tuft, '170
K.2d 187 (1st Clr. 1973): we alw, Bullock
v. Carter. 405 U.S. 131. 92 S.Ct. .819, 31
I-.Ed.2d 92 (1972); Jenness v. Fortson, 403
U.S. 131, 91 S.Ct. 1970, 29 L.Ed.2d 554
(1970).

8. See, r. <, Chimento v. Stark, 353 K.Supp.
1211 (O..V.I11.), nff'd mem. 11l U.S. 802. 94
S.Ct. 125. 38 r*Kd.2d 39 (1973); Wellfortl
v. Battaglia, 185 F.2d 1151 (3rd Clr. 1973).

9. Dunn v. Blumstuiii, 400 U.S. 330, 340-341,
92 S.Ct. 995, 1002, 31 I-Ed.2M 274. 283
(1972); Cliimunto v. Stark, 353 E.Supp.

Tuft, 47t( K.2d 1V7

state migration. Shapiro struck down a
durational residency requirement which
was a prerequisite to the receipt of welfare
benefits. Dunn subjected a on -year resi-
dency requirement which conditioned the
right to vote to strict scrutiny because it
burdened both the fundamental right of
franchise and the right to interstate travc’.

We have previously considered questions
involving durational residency require-
ments in State v. Van Dort,15 State v.
Wylie,18 and State v. Adams.17 In each of
these cases <w applied the compelling state
interest test. In IvVylie we were unable to
find a compelling interest for giving a hir-
ing preference to applicants for state em-
ployment who had resided in Alaska for at
least one year. In Adams, we considered
the validity of a residency requirement for
obtaining a divorce and stated that all du-
rational residency requirements are to he
measured by the compelling state interest
test.l8 We invalidated a 75-day residency
requirement for voting in Dort.
However, we noted

Van

[w]e do not hereby decide that all dura-
tional residency requirements are
facto unconstitutional.10

ipso

A number of other courts have consid-
ered the burden upon voters imposed by
durational residency requirements for polit-
ical candidates. Federal district courts

1211, 1213 (D.N'.LL) lift'd mem. 414 U.S. 802,
94 S.Ct. 125, 38 - Kil.2il 39 (1973).

10. 405 U.S. 134. 92 S.Ct. 819 31 I-Ed.2d
92 (1972).

11, 1d. at 143. 92 S.Ct. at 850. 31 I-.Ed.2d
at ).

12. Id. at 149. 92 S.Ct. at 858, 31 f.Ed.2d
at Ittl.

13, 394 U.S. (118, 89 S.Ct. 1322, 22 I-Ed.2d
<100 (1009).

14, 405 U.S. 330, 92 S.Ct. 905, 31 r-.Ed.2d
274 (1972).

15. 502P.2d 453 (Alaaka 1972).

18. 510 P.2d 142 (AhiHkn 1973).
17! 522P2M 1125 (Alimku 197'.i.
18. Id. at 1120.

19. 510 P.2d at 148
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have favored the strict compelling interest
test in Alabama,*0 Delaware,*1 Michigan,*2
New Hampshire,*3 and Oklahoma.*4 The
highest state courts in California2s and
New Jersey20 have also considered the
question and found the strict standard to
be the appropriate one.27

[3] These cases, and our own cases re-
lating to durations' residency requirements,
lead us to the conclusion that the residency
requirements of article Il, section 2 of the
Alaska Constitution should be viewed with
strict judicial scrutiny. We must thus de-
ten. ,ine whether the requirements of three
years’ residency in the state and one year
in the election district serve a compelling
state interest.

The State of Alaska asserts three justifi-
cations for upholding the challenged re-
quirements.  First, the requirements arc
necessary to permit exposure of the candi-
date to his prospective constituentj so they
may judge his character, knowledge and
reputation. Second, they arc needed to en-
sure that legislators are familiar with the
diverse character of the state where they
will participate in the lawmaking process.
Third, specific periods of residency arc al-
leged to protect the state from frivolous
candidacies. For the reasons stated below,

20. Mi.-Kinncy v. Kaminsky, 310 F.Supp. 28!)
(M.D.AIn.1972,>: Hadnott v. Amos, 320 F.
Stipp. 107 (M.l).Ala.11)70), affd mem., 401
U.S. 908, IlIl S.C(. 1189, 28 I-.Ed.2d 318
(1971), 405 U.S. 1035. 92 S.Cl. 130-1, 31
I-.Ed.2d 570 (1972).

21. Wullford v. Battaglia, 343 F.Supp. 143
(1>1>(4.1972), nffd, 485 F.2d 1151 (3rd Cir.
197.3) ; Inil rce Walker v. Yin-lit, 352 F.Supp,
85 (IM 1.4.1972).

22. Alexander v. Kmuiner, 303 F.Supp. 324
(K.U.Mic)i-.1973) ; Mogk v. City of Detroit,
3,35 F.Supp. 098 (K.D.Mieh.1071) : Creep v.
MeKeon, 335 F.Supp. 030 (K.D.Mieh. 1971),
tiff'd, -108 F.2d 883 (Oil. f’ir. 1972) ; Bolniiow-
ski v. Baieli, 330 F.Supp. 724 (K.D.Mieh.
1971) ; Stapleton v. Clerk for lke Cily of Ink-
ster, 311 F.Supp. 1187 (E.D.Mieli.1970).

23. Cliimeulo v. Stark, 353 F.Supp. i211
(D.N.M.), affd mem. 414 U.S. 802, 04 S.Ct.
125, 38 1,.Ed.2d 39 (1973).

24. Draper v. I'lielps, 351 F.Supp. (377 (W.D.
0kl.1972).
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we find the first two of these interests
to be compelling.

These interests advanced by the state are
essentially those which were found suffi-
cient to uphold New Hampshire’s seven
year residency requirement for the office
of Governor in Chimento v. Stark.28 cChi-
mcnto was affirmed without opinion by the
United States Supreme Court after the
Court’s decision in Dunn. If the Court
had intended to extend Dunn to candidacy
requirements, the opportunity was squarely
presented in Cliiniento.28 However, the
Court declined to take advantage of this
opportunity.

In determining whether the asserted
state interests are compelling, we must
look not only to those interests but also to
the competing individual interests.30 Chief
Justice Burger observed in Bullock w.
Carter:

In approaching candidate restrictions, it

is essential to examine in a realistic light

the extent and nature of their impact on
voters.31

We iclicvc that the three-judge federal
panel in Chimento v. Stark correctly ana-
lyzed the extent to which these competing
interests are affected by a durational resi-
dency requirement.

25. Thompson v. Mellon. 9 Cnl.3d 9(1, 107
Cnl.Itptr. 20, 507 P.2d (S2S (1973).

2G. S€C Cnngemi v. Bosongurd. 44 N.J. 1(I0,
207 A.2d 005 (19(15).

27. Compare state ex rel. Orillike v. Walsh.
483 S.W.2d 70 (Mo0.1972).

28. .353 F.Supp. 1211 (D.N.H.), nff'd mem.
414 U.S. 802. 94 S.Ct. 125. .38 D.l/l.2d 39

(1973).
29. See Ilmluott v. Arnos, 320 F.Supp. 107
(M.D.AIn.)), affd mem. 401 U.S. 90S, 91

S.Ct. 1181), 28 1,.Ed.2d 318 (1971). 405 U.S.
1035. 92 S.CI. 1.301, 31 D.Ed.Jd 570 (1972).

405 U.S. .330. 335.
l,.Ed.2d 274. 280
*2d 1125,

30. Duiui v. Blumsteiii.
92 S.Ct. 995, 999, 31
(1972); me Slate v. Adams, 522
1131 (Alaska 1974).

31. 405 UK. 134, 113, 92 S.Ct.
I-.Ed.2d 92. KM) (1972).

819, 850, 31
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When examined in a realistic light, we
conclude that the seven year residency
requirement acts only as a minimal in-
fringement upon the ability of the plain-
tiff to participate in the election process
and that its limiting effect upon the vot-
ers’ choice of candidates is more hypo-
thetical than real. Any residency re-
quirement limits to some extent the
choice of candidates available to the vot-
ers. But this is the least of the restric-
tions limiting candidate availability.
The method of nominating candidates,
minimum age requirements, and the'high
cost, even in New Hampshire, of a gu-
bernatorial campaign, are also factors
that restrict the number of candidates
available to the voters. Moreover, the
seven year period does not act as an out-
right ban on anyone's candidacy for
Governor; rather, it delays the eligibili-
ty of a candidate to tiic office of Gover-
nor until a time when he has been a resi-
dent of the State for seven years.
While we recognize that seven years
may be a long wait for one aspiring to
the office of Governor, it is not a com-
plete barrier to that office. There are
lesser but nonetheless important offices
that a putative Governor might well fill
during the waiting period with benefit
both to his own political career and the
people of the State.3*

This reasoning is clearly applicable to
Alaska's much shorter three-year legisla-
tive residency requirement. Even during
that brief period delaying the candidate's
right to seek office, the voters remain free
to vote for anyone who may lawfully as-
sume office. The impact upon the voters'
right to have a meaningful choice of can-
didates is slight.

We also reject the argument th.tt-Alas-
ka's legislative residence requirements are
a serious infringement of appellant's right
to interstate travel. Unlike the require-
ments considered in Dunn v. Blumsteln
and in State v. Van Port, these retmirc-
mcnts do not disenfranchise all new resi-

d-.nts of the state. Nor do they tend to de-
[irive a large class of newcome.s ot the ne-
cessities of life as did the restriction con-
sidered in Shapiro v. Thompson. Because
tfiey potentially limit only that minute class
ot persons who would move to a new loca-
tion intending to run for political office, it
cannot seriously be asserted that limiting
~the privilege of candidacy to residents who
have lived in the state for t\ee years and
m their legislative districts for a year

Dlljld discourage gitjgzens from, exergising
their rights to travel.

The asserted interest of the state in as-
suring that those who govern are acquaint-
ed with the conditions, problems, and needs
of those who arc governed cannot be ques-
tioned. Because Alaska is unique in its ge-
ography, the ethnic diversity of its peoples
and the character of its economy, this in-
terest may well assume even greater im-
portance here fhan in many other states.
A legislator is required to consider and
vote upon matters which affect many parts
of the state and involve many segments of
its economy and its peoples. It is there-
fore not unreasonable for the state to pro-
vide for a three-year period in which a
new resident may become familiar with his
state before he may legislate solutions to
its problems.

Likewise, it is most important that elec-
tors have a period in which they may be-
come familiar with the character, habits
and reputation of candidates for political
office.  Modern media campaigns and
"packaged" candidates permit political
hopefuls to campaign for office with little
or no direct contact with the public they
seek to serve. Tt is essential that voters
have at least ’"t opportunity to have some
direct knowlc' e of their candidates in or-
der to judge their sincerity and the truth
of the claims which these aspirants for
public office press forward through the
media. It is a minimal requirement at best
to ask a candidate to spend one year as a
part of the community iic hopes to repre-
sent in order to satisfy this need.

32. 303 F.Supp. ut 1315-131(1.
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We see no viable alternative means of
advancing these important interests alleged
by the state. Appellant suggests that these
interests may be met by imposing some
sort of subjective test upon potential legis-
lators. We disagree. To create a subjec-
tive test of candidates’ knowledge, under-
standing or character would necessarily
place undue power in the hands of those
who would implement such a standard.
We think it better that a relative few be
delayed from realizing their political aspi-
rations for a relatively brief period than
that some group of persons pass upon the
fitness of all candidates before they are
permitted to present themselves to the vot-
ers.

Nor can these interests be protected by
relying solely upon the electoral process it-
self. Voters arc, in a sense, "consumers"
of the product poitrayed by the persons
they elect to office. In these days of
"packaged” media candidates, they often
:annot know what is in the package until
they have made their selection and ob-
served the utility of the product. In
adopting their constitution, the voters of
Alaska chose to protect themselves from
unknown deficiencies in their candidates
by imposing objective standards upon those
who would hold legislative office.

We conclude that while objective tests
for candidacy unavoidably place a burden
upon the privilege of running for political
office, the burden is both temporary and
slight and is necessary to promote govern-
mental interests which are compelling.

(4) We turn to the question of whether
the award of attorneys’ fees to the state by
the trial court was a proper exercise of
discretion by the trial court pursuant to
Civil Rule 82. Appellant alleges that the
issues litigated here relate to a matter of
public intere.-t and contends that awardit g
fees in this type of controversy will deter
citizens from litigating questions of gener-

33. Mnlvo v. |1 Penney Co., Inc., fil2 P.iiil
575, 587 (Alaska ItIT."),

34. Mobil 0il Corp. v. Local Uotmdary Coinin'n,
518 1'2d 112, KM (Alaska 11174); Jefferson
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al public concern for fear of incurring the
expense of the other party’s attorneys’
fees.

[5,6] It is not the purpose of Rule 82
to penalize a party for litigating a good
faith claim but rather partially to compen-
sate the prevailing party where such com-
pensation is justified.33 We have pre-
viously intimated that denial of attorneys’
fees might be appropriate in a proper case
where the public interest is involved 3 As
a matter of sound policy, we hold that it is
an abuse of discretion to award attorneys’
fees against a losing' party who has in
good faith raised a question of genuine
public interest before the courts. Accord-
ingly, we reverse the award of attorneys'
fees to the state in this matter.

Affirmed in part and reversed in part.

ALASKA RENT-A-CAR, INC., d/b/a Avis
Rent-A-Car, Appellant,
V.
The FORD MOTOR COMPANY, a cor-
poration, Appellee.
No. 1823.

Supreme Court, of Alaska.
Oct 4. 1974,

Third-party action *c recover against
manufnctu'.cr of leased veniclc involved in
rear-end collision. The Superior Court,
First judicial District, Juneau, Hubert A.
Gilbert, J,, entered summary judgment in
favor of manufacturer, and lessor appeal-
ed. The Supreme Court, Connor, J., held
that issue as to whether it might lie in-
ferred from evidence that defect existed in
leased vehicle when it left hands of uianu-

v. CPv of Anchorage, 518 I'2d 1999, 1102

(Alaska 10T.l).
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For committing the crime of lewd and
lascivious acts u”on a child,1 Ernest Morgan
was sentenced to five years imprisonment.2

[1] Morgan's first point on appeal
that the trial court in selecting the sentence
improperly took into account mv.rtain con-
duct of Morgan which took place after his
conviction. This conduct consisted of the
rape and torture of a young woman, com-
mitted in Morgan’s home di ring a night of
heavy drinking. This incident occurred the
day after the jury found him guilty of the
lewd and lascivious acts offen,e. The vic-
tim of the rape was subjected to brutal ami
humiliating treatment, with substantial
physical injuries, and was also subjected to
two acts of sexual intercourse. At the time
of sentencing, Morgan was under indict-
ment for these acts. The court also con-
sidered information about Morgan’s at-
tempted escape from jail, which was placed
in evidence by stipulation of the parties.

When the sentencing hearing began, Mor-
gan’s attorney argued that the incidents of
post-conviction conduct should not have
been included in the presentence report,
and that he should he ahle to confront and
cross-examine the witnesses to ihat con-
duct. However, that demand was later
withdrawn. The court then proceeded to
use the information about Morgan’s conduct
which wils contained in the presentence re-
[Mirt.

Morgan now argues that the use of this
information violated his privilege against
self-incrimination because it but Morgan in
the position of remaining silent or of ex-
plaining these allegations and thereby pos-
sibly incriminating himself. Under our
holdings in Nulni>iguk v. State, 576 P.2d
982 (Alaska 1978), and Laylantl v. State, 549

I- The defendant pushed his .vny into an apart-
ment where live children, including a babysit-
ter, were, lie threatened the babysitter sexual-
my and she left. Morgan then went into the
bedroom, lifted the nightclothes of a sleeping
six-year-old girl and crawled on top of her.
‘*'hen one oi d.c other children threatened to
Phone the police, Morgan got up and pulled the
Phone out of the wall. When the child threat-
ened to go to the police, Morgan left.

2+ AS 11.15.13-1 states:

is

P.2d 1182, 1183-4 (Alaska 1976), what oc-
curred here was permissible. Morgan was
not compelled to be a witness against him-
self.

[2] As to the sentence itself, our review

of the record reveals that in imposing this
sentence the court was not clearly mistak-
en. McClain v. State, 519 P.2d 811 (Alaska
197-1). Our conclusion is based on the fol-
lowing factors: the details of the offense;
Morgan’s puor juvenile record (his involve-
ment in two burglaries led to an adjudica-
tion of delinquency); his post-conviction
conduct; his serious alcohol problem; the
conclusions of the presentence and the psy-
chiatric report that Morgan is not likely to
respond to treatment and is not motivated
to control his use of alcohol.

Affirr :d.

BRSISIFVI

Ken CASTNER, Appellant,

CITY OF HOMER and Delores Morrison
Clerk of City of homer, Appellees.

No. 3798.
Supreme Court of Alaska

Aug. 24, 197Y).

Suit wiis brought to challenge the con-
stitutionality of a city code provision which
imK>scd a one-year durational residency re-

“Lewtl or lascivious acts toward children.
(a) A person who commits a lewd or lascivi-
ous act, including an act constituting another
crime, upon or with the body of a child under
16 years of age, intending to arouse, appeal
to, or gratify his lust, passions, >r sexual
desires, or the lust, passions, or sexual de-
sires of the child is -’mimshuble by imprison-
ment for not more nan 10 years nor less
than one year."

fehSfatt
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quirement for candidacy for city office.
The Superior Court, Third Judicial District,
James A. Hanson, J., upheld the constitu-
tionality of the ordinance, and appeal was
taken. The Supreme Court, Connor, J.,
held that even under the strict scrutiny
standard, the durational residency require-
ment for city office candidacy was constitu-
tional.

Affirmed.

1. Municipal Corporations c=138

Even under the strict scrutiny stan-
dard, provision of c\y code imposing a one-
year durational residency requirement for
candidacy for city office was constitutional.

2. Elections 021

While objective tests for candidacy,
such as durational residence requirements,
unavoidably place a burden on the privilege
of running for political office, the burden is
both temporary and slight and is necessary
to promote compelling governmental inter-
ests.

Martin Friedman, Homer, for appellant.

A. Robert Hahn, Jr., Hahn, Jewell &
Stanfill, Anchorage, for apjiellces.

Before RABINOWITZ, C. J,, and CON-
NOR, HOOCHEVER, BURKE and MAT-
THEWS, JJ.

OPINION
CONNOR, Justice.

This case concerns a challenge to the con-
stitutionality of Homer City Code Section

I. The version of lloiu.i City Code § 3-200.2 in
effect at the time of Custner's attempted candi-
dacy provided:

EUGIRIUVY I-OR OFFICE. A person is eli-
gible for the office of Councilman or the
office of Mayor for the Ci.y of Homer if he is
a voter of the City of Homer as prescribed by
Section 4-100.7 of the City Code and has
been a resident of the Homer Recording Dis-
trict for a period of three years including a
residency within the City of Homer for a
period of ne year immediately preceding the
election day on which be is a candidate.
The question of durational residency require-
ments for municipal office was submitted to
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3-200.2, which imposes a one yearldura-
tional residency requirement for candidacy
for city office.

Appellant Kenneth Castner is a citizen of
the United States, a resident of Alaska, and
was a resident of the Homer Recording
District for four years prior to becoming a
resident of the City of Homer. Castner
became a resident of Homer on July 25,
1977, and approximately one month there-
after attempted to file a declaration of can-
didacy for the office of city councilman, for
the election to be held October 4, 1977.

Castner had deleted from his declaration
of candidacy that portion which would have
stated that he met the residency require-
ments imposed by the F ymer City Code.
Deputy Clerk Delores Morrison refused to
accept his declaration of candidacy because
of this deletion. On August 30, Castner
again attempted to file a declaration of
candidacy but was refused by Deputy Clerk
Morrison because of Castner’s inability to
comply with that portion of Homer City
Cxdl* Section 3-200.2 requiring a one-year
period of residency within the city.

On August 31, 1977, Castner filed suit in
superior court seeking that Homer City
Code § 3-200.2 be declared unconstitutional,
and that his name he placed on the official
ballot. The superior court upheld ihe con-
stitutionality of the ordinance and denied
Castner’s claim for relief. Castner appeals
from the decision of the superior court.

There are hut two issues before us on

npi>cal:

the voters in the October 4. 1977 city election.
. In accordance with the result of that vote,
§ 3 -200,2 has been amended to rend as follows:
Section 3-200.2 EUGIIIILITY FOR OFFICE
A person is eligible for the office of Council-
man or the office of Mayor for the City of
ilomer if be is a voter of the City of Homer
as prescribed by § -1 100.7 of the City Code
and has been u rcrdcnt within the City of
Hunter for a period of one year Immediately
preceding the election day on which lie is »
candidate.
Therefore, we need to consider only the con-
stitutionality of one year durational residency
as applied to tlit- new ordinance.
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1 Whether the compelling interest test
is the appropriate standard of review for
qualifications of candidates for local pub-
lic office; and,

2. Whether there is a compelling inter-
est to support the City of Homer's one
year residency requirement for city of-
fices, and whether this requirement is the
least restrictive means available to
achieve that compelling interest.

[1] Appellee, the City of Homer, ques-
tions the continuing validity of the ration-
ale for application of the compelling state
interest advanced by us in Gilbert V. State,
526 P.2d 1131 (Alaska 1974), in light of the
single standard test announced in State v.
Erickson, 574 P.2d 1 (Alaska 1978). We
need not deal with that question here be-
cause we are convinced that even under the
strict scrutiny required by Gilbert, the ordi-
nance can be sustained. In Gilbert, we held
that durational residency requirements for
state elective office should be examined
with strict scrutiny 1d. at 1134, because
such durational residency requirements in-
fringed upon fundamental rights;

“ISjince barriers against candidacy have

lieen treated as limitations upon a funda-

mental right where they burden such im-

portant righLs as free association, fran-

chise, and interstate travel, they are vul-
nerable to attack under the equal protec-
tion clause of the Federal Constitution.

Whoru a challenged statute burdens a

fundamental or basic right, it can be sus-

tained only upon a showing that it pro-

2- Durational residency requirements of five
years for local offices were held invalid in;
Alexander v. Kammer, 101 F.supp. 324 (E.D.
Mich.1973) (five year city residency and two
ear district residency for city commissioner);
><Nellfnrd V. Battal\%lla 1343 F.Supp. 143 (D.Del.
wg72) (mayor): MCKinngy v Kaminsky, 3o
F-Supp. 2SD (M.D.Ala. 1972) (county commis-
sioner); ZeillenRU v. Nelson. 4 calld 716, 94
Cal Rptr. 602, 484 P.2d 578 (1971) (county su-
pervisor); Bird v. Colorado Springs', 507 P.2d
'099 (Colo. 1973) (city councilman and mayor).

Durational residency requirements of three
years for municipal offices were held invalid in
ttolnnowski v. l5a|ch, 330 F.Supp. 724 (E.D.
Mlich.i971) (mayor); Camara V. Mellon, 4
Cal.3d 714, 94 Cal.Rptr. 601. 484 P2d 577

37i) (city councilman); Cowan v. City of

motes a compelling governmental inter-
est.” [footnotes omitted.] 526 P.2d at
1132-33.

For the purposes of this appeal we may
assume, without deciding, that the right to
seek elective public office should lie treated
as fundamental and subject to strict scruti-
ny.

In Gilbert v. State, 526 P.2d 1131 (Alaska
1974), we upheld a durational residency re-
quirement of one year in the district, and
three years in the state of Alaska, for the
office of state senator. We reasoned that
the state had a compelling interest in legis-
lators “who are acquainted with
the conditions, problems, and needs of those
who are governed,"” and in electors who are
"familiar with the character, habits and
reputation of candidates for political of
fice." 1d. at 1135. These interests are per-
haps more compelling in elections for local
office, where word of mouth and personal
contact are often the only means of commu-
nication of community concerns.

There is sufficient authority from other
jurisdictions either to uphold or to strike
down the one year durational residency re-
quirement in the cast at bar. In general,
the weight of authority is against longer
durational residency requirements for local
offices,2 but the authorities are fairly even-
ly divided on the constitutionality of a one
year residency requirement.3 The courts
validating a one year durational residency
requirement have found compelling the in-

Aspeii. 509 P.2d 1269 (Colo. 1973) (municipal
offices).

Durational residency requirements of two
years for municipal offices were held invalid in
Green v. McKeon, 468 F.2d 883 (Gth Cir. 1972)
(city elective offices) and Thompson v. Mellon,
9 Cal.3d 96. 107 Cal.Rptr. 20. 507 P.2d 628
(1973) (city councilman).

3. Durational residency requirements of one
year were held constitutional in 171aN0 v. Afus-
sion, I, 109 Arm. 506, 513 P.2d 935 (Ariz.1973)
(city councilman); Cowan v. Clty ofAspen, 509
P.2d 1269 (Colo.1973) (municipal offices);
Cahnmnnn v. lickerty, 40 11.App.3d 180, 351
N.E.2d 580 (1976), appeal denied, 431 u.s. 934.
97 S.Ct. 2644. 53 L.Ed.2d 252 (1977) (city alder-
man/. Lawrence i lIssaquah. s wash.2d 146,
524 P.2d 1347 (1974) (city councilman).
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terests of affording greater voter knowl-
edge of candidates and greater candidate
knowledge of the needs of the constituency,
as we did in Gilbert v. State, supra.

The two cases striking down a one year
residency requirement are distinguishable.
In Headlee V. Franklin Co. Board of Elec-
tions, 368 F.Supp. 999 (D.C.Ohio 1973), the
court found that, because of a territorial
annexation, over one-half of the village
population would be unable to run until the
next election if the one year residency re-
quirement for village office was upheld,
and that this was an unnecessary restriction
on voter choice. There is no such factual
situation in the case at bar.4 The California
Supreme Court has rejected our rationale in
Gilbert In Johnson V. Hamilton, 15 Cal.3d
461, 125 Cal.Rptr. 129, 541 P.2d 881 (1975),
the court held that no compelling state in-
terest was served by residency require-
ments of one year within the city and six
months within the district for candidates
for municipal office. The court in Johnson
found that mass media played the major
ole in the education of voters. Personal
contact and knowledge of the candidate by
the electorate was a minor aspect. Id. at
886. We rejected this argument in Gill)crt,
526 P.2d at 1135, in the context of a district
of Anchorage where media access is at least
as great, and perhaps greater, than in Ho-
mer. We think the California standard is
inapplicable in Alaska, where there are
many sparsely populated communities.

Numerous Alaskan municipalities have
one year durational residency requirements

4. There wns testimony during trial that Ho-
mer's growth rate is about nineteen percent per
year, with It>.2% of the population in 1975
having resided in Homer less than one year and
13.5% having lived there between one and two
years. Castner argues that new residents are
more capnble candidates "in light of their
broader experience with generally more com-
plex issues existing in other parts of the coun-
try." We arc not persuaded (hat brcrdlh of
experience elsewhere contributes to candidate
knowledge of local Issues and problems.

5. Juneau Charter 33 Sec. 3.3.
6. Anchorage Municipal Code 28.10.130.
7. Sitka General Code 2.40.070.

for local office. For example, Juneau,® An-
chorage* Sitka,7 Valdez,8 and Fairbanks
North Star Borough * all have one year
residency requirements for city council.
Palmerl0has a two year residency require-
ment for city council, and Ketchikan u and
Bristol Bay Borough 12have three year resi-
dency requirements. North Slope Bor-
ough 13 has a six month residency require-
ment, and Unalaskal4 has a thirty day resi-
dency period. There does not appear to be
any sort of a local trend toward reducing
durational residency requirements for local
offices.

[2] As to whether the one year residen-
cy requirement is the least restrictive
means available to achieve the interests of
voter and candidate education, we adhere to
Gilbert:

We see no viable alternative means of
advancing these important interests al-
leged by the state. [Gilbert] suggests
that these interests may be met by impos-
ing some sort of subjective test upon
potential legislators. We disagree. To
create a subjective test of candidates’
knowledge, understanding or character
would necessarily place undue power in
the hands of those who would implement
such a standard. We think it better that
a relative few be delayed from realizing
their jxjlitical aspirations for a relatively
brief j>criod than that some group of per-
sons pass ulK)n the fitness of all candi-
dates before they are permitted to
present themselves to the voters.

8. Valdez Charter Il. See. 2.2.

9. Fairbanks North. Star

Code 2.08.030.

Borough Municipal

10. Palmer Municipal Code 2.04.040.
11. Ketchikan Charter Il. Sec. 2-1.

12. Bristol
2.08.020.

Bay Borough Code of Ordinances

13. North Slope Borough Charter 3.030.

14. Unalaska Code ol Ordinances 10.020.
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Nor can these interests he protected by
relying solely upon the electoral process
itself. Voters are, in a sense, “consum-
ers" of the product portrayed by the per-
sons they elect to office. In these days of
“packaged” media candidates, they often
cannot know what is in the package until
they have made their selection and ob-
served the utility of the product. In
adopting their constitution, the voters of
Alaska chose to protect themselves from
unknown deficiencies in their candidates
by imposing objective standards upon
those who would hold legislative office.

We conclude that while objective tests
for candidacy unavoidably place a burden
u>on the privilege of running for political
office, the burden is both temporary and
slight and is necessary to promote gov-
ernmental interests which are compelling.

Gilbert, 526 P.2d t 1136.

We affirm the decision of the superior
court upholding the constitutionality of the
one year durational residency requirement
for candidacy for city office in Homer.

Affirmed.

© HOmERgHD

CITY AND BOROUGH OF JUNEAU, a
Municipal Corporation,
Appellant/Cross-Appellee,

V.

COMMERCIAL UNION INSURANCE
COMPANY, a Massachusetts Corpo-
ration, Appellee/Cross-Appellant.

Nos. 1010 4041
Supreme Court of Alaska.

Aug. 24, 1979.

City/borough brought action against
insurance carrier for damages resulting
from fire in school. The Superior Court,

Fourth Judicial District, Warren W. Taylor,
J., awarded judgment for city/borough and
prejudgment interest at the rate of six per-
cent from date of fire to date of statutory
amendment of prejudgment interest rate,
and eight percent from date of amendment
to date of entry of judgment.
City/borough appealed. The Supreme
Court held that: (1) higher, amended pre-
judgment interest rate was not to be ap-
plied retroactively; (2) trial court did not
err in awarding attorney fees to
city/borough based on verdict plus prejudg-
ment interest, rather than on verdict alone;
and (3) trial court did not abuse its discre-
tion in allowing costs to city/borough even
though its notice of taxation was not timely
filed.

Affirmed.

1. Interest ¢=30(3)

1976 Amendment to statute governing
rate of prejudgment interest raising rate
from six to eight percent was not applicable
retroactively to award of damages to
city/boiough resulting from school fire.
AS 01.10.090, 45.45.010(a).

2. Interest ¢=30(3)
Prejudgment interest is not a “remedi-
al" or “procedural" device such ;is would

authorize retroactive application of amend-
ed, increased rate. AS 45.45.010(a).

3. Interest «=>39(2)

Prejudgment interest is substantive
right of an injured party to allow that
party to recover for economic loss occa-
sioned by his inability to use award of dam-
ages between injury and judgment. AS
45.45.010(a).

4. Interest ¢=38(l), 39(2)

Purpose of prejudgment interest is to
place an injured plaintiff in same position
as if he had been com|>ensated immediately
for his loss; this result is achieved if inter-
est is calculated at prevailing rate for peri-
od between incident causing the loss and
judgment. AS 45.45.010(a).
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dictum that eligibility for reduced tuition at
a state university could be premised on a
durational residency requirement In sup-
port of this conclusion, the Supreme Court
cited in a footnote (id. at 452 n. 9, 93 S.Ct
at 2236 n. 9, 37 L.Ed.2d at 72 n. 9) its
affirmance of Starns v. Malkerson, 326
F.Supp. 234 (D.C. Minn.1970), affd, 401
U.S. 985, 91 S.Ct 1231, 28 L.Ed~d 527
(1971). In Stams, a three-judge district
court had concluded that the University of
Minnesota could condition payment of in-
state tuition on a one-year durational re-
quirement, and specifically rejected the use
of the “strict scrutiny” equal protection
analysis. 326 F.Supp. at 238.

The following year the Court considered
the question of whether free medical care
for indigents could be conditioned on a one-
year residency requirement. Memorial
Hospital V. Maricopa County, 415 U.S. 250,
94 S.Ct. 1076, 39 L.Ed.2d 306 (1974). The
majority opinion, again authored by Justice
Marshall, seems to retreat from the Court’s
earlier unequivocal position in Dunn that
any durational residency requirement must
be justified by a compelling state interest
The opinion suggests that durational resi-
dency requirements only impinge on the
right to travel when such a requirement is
used by a state to condition the right to
receive “basic necessities of life" or a "fun-
damental political right” 415 U.S. at 259,
94 S.Ct. at 1082, 39 L.Ed.2d at 315. Only
because the majority found that medical
care wtis a basic necessity of life did it
conclude.that a compelling state interest
had to la: shown to justify the requirement.

Finally, in 1975, the Court sustained an
lowa statute that conditioned divorce on
one year of residency in the slate. Sosna V.
lowa, 419 U.S. 393, °5 S.Ct. 553, 42 L.Ed.2d
532 (1975). Justices Marshall and Brennan
noted in a dissenting opinion:

6. Castner v. City of Homer. sos p.2d 953 (Alas-
ka 1979) (sustaining one-year durational resi-
dency requirement for right to run (or city
office); Hicklin v. Orbt'ck, 5155 p.2d 159 (Alas-
ka 1977), rov'd on othergrounds, 437 u.s. s1s.
57 1..Kd.2d 397 (1978) (no compelling interest in
one-year waiting requirement to work on state
oil and gas lease projects); Gilbert v. state. 526
1'2d 1131 (Alaska 1974) (compelling interest in
i iree-year residency requirement for running
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[tlhe Court — has not only declined to
apply the "compelling interest" test to
this case, it has conjured up possible justi-
fications for the State’s restriction in a
manner much more akin to the lenient
standard we have in the past applied in
analyzing equal protection challenges to
business regulations.

419 U.S. at 420, 95 S.Ct at 568, 42 L.Ed.2d
at 553 (citations omitted).

To summarize, in the federal courts it
now appears that laws which deny or re-
strict certain benefits to new residents will
only be subjected to strict scrutiny when
they deny “basic necessities of life” or some
“fundamental political right” In retro-
spect, one may question whether Shapiro
and its progeny are “right to travel” cases
at all, because denial of welfare benefits or
political rights to any class of people,
whether newly arrived migrants or some
other class, would always seem to justify
strict scrutiny.

A review of our durational residency
cases can be easily summarized. We have
never used anything but “strict scrutiny”
equal protection analysis.* In Hicklin V.
Orbcck, 565 P.2d 159 (Alaska 1977), rev'd on
other grounds, 437 U.S. 518, 98 S.CL 2482,
57 L.Ed.2d 397 (1978), which was decided
some two years after Sosna v. lowa, 419
U.S. 393, 95 S.Ct. 553, 42 L.Ed.2d 532 (1975),
we noted that “[w]e have never used this-
‘basic necessities' reasoning."” 565 P.2d at
163. As recently as Castner v. Homer, 598
P.2d 953 (Alaska 1979), we used strict scru-
tiny to analyze a city ordinance imposing a
one year durational residency requirement
on the right to run for an elective city
office.

Although we found a compelling state
interest, and sustained the ordinance in

for stale legislature): Stare v. Adams, 522 P.2d
1125 (Alaska 1974) (no compelling interest for
imposing one year of residence to bring a di-
vorce action); State V. Wylle, 51G P.2d 142
(Alaska 1973) (no compelling state interest to
impose one year requirement for civil service
preference); Stale v. Van Oort, 502 p.2d 453
(Alaska 1972) (no compelling state interest in
seventy-five-day voting requirement).
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Castner (598 P.2d at 957), it is obvious that
few durational residency requirements
could withstand such an analysis. In light
of our holding in State v. Erickson, 574 P.2d
1 (Alaska 1978), we believe that it is now
appropriate to reexamine our conclusion, as
expressed in our prior decisions, that all
durational residency requirements must
necessarily trigger the highest level of
equal protection scrutiny.

In Erickson, we noted our prior dissatis-
faction with the two-tiered model of equal
protection wused in federal constitutional
analysis. We concluded that a single test
would be more appropriate, and described
the functioning of that test in the following
terms:

Initially, we must look to the purpose of

the statute, viewing the legislation as a

whole, and the circumstances surrounding

it. It must be determined that this pur-
pose is legitimate, that it falls within the
police power of the state. Examining the
means used to accomplish the legislative
objectives and the reasons advanced
therefore, the court must then determine
whether the means chosen substantially
further the goals of the enactme.it. Fi-
nally, the state interest in the chosen
means must be balanced against t*c na-
ture of the constitutional right Involved.
574 P.2d at 12 (footnotes omitted).

We noted that where federal constitu-
tional questions were present which in-
volved a suspect class or fundam«*:.vai. ./Tht,
we would still lie bound to use a test
least the equivalent in severity as the com-
pelling governmental interest or strict scru-
tiny test used by the United States Su-
preme Court. When federal strict scrutiny
was not required, however, we would be
free to adopt our own test in gauging the
imjxirtance of the right to equal treatment
under the Alaska constitution. 1d. ill 11-
12.

[2] We conclude now that uunitional
residency requirements should be measured
against the test discussed in Enckson.

7. Carmichael v. Soulliein Coal & Coke Co., 301
U.S. 495. 509. 57 S.Ct. 8G8, 872. 81 L.Ed. 1245.
1253 (1937) (“Neither due process nor equal

When a law conditions the receipt of some
right or benefit upon a period of residency,
we will balance the importance of the deni-
al of the right or benefit against those
legitimate government objectives which
make it justifiable to classify people on the
basis of their length of residency. As we

.stated in Erickson, burden will be placed

on the stats to show that a classification
“has a fair and substantial relation to a

Innate governmental objective,” and

ItT'greSCBf or lesser Duroen uf*make
such a showing will be based on the nature
of the'right or benefit involved. State wv.
Erickson,,574 p2d 1, 11-12 (Alaska 1978).

../
[3] Freedom from disparate taxation is

not a federally protected fundamental right
for the purpose of equal protection analysis
under the fourteenth amendment7 Tnere-
fore, we shall analyze the tax law under our
general standard of equal protection dis-
cussed above.

I11. The Tax Exemption System under
the Alaska Equal Protection Clause.

[4] Under Erickson, the beginning of
our analysis is an examination of the legiti-
macy of the purposes of the enactment.
The staiute does not contain a statement of
purples but in its brief the state has sum-
marized what it believes to lie the purpose
of a selective, rather than a total, re|)cal of
the income tax law. We have rearranged
and reworded the statement of purposes
slightly from the text of the state’s brief:

(1) the plan should keep the state’s in-
come tax audit and collection staff intact-

(2) the plan should not saddle individuals
with an empty and burdensome annual fil-
ing requirement;

(3) the revenue collection bureaucracy
should be in proportion in size and cost to
the amount of revenue collected;

(4) the plan should not redistribute the

income lax burden so that it falls only on
the very highest income earners, but it

protection imposes ujw>n a state any rigid rule
of equality of taxation”).
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MEMORANDUWM

.MAR 05 1981
TO SENATOR PAT RODEY

FROM: SENATOR VIC FISCHER

DATE: MARCH 4, 1981

RE SB 165, Constitutional Convention

The Judiciary Committee will shortly receive CSSB 165, providing
for a Constitutional Convention 1in case voters approve a call

at the 1982 or a subsequent referendum. I would like to bring

several 1items to your attention.

Similar legislation was enacted last year but vetoed by the
Governor due to composition of the proposed preparatory commis—

sion. Brian Rogers suggested we get the basic enabling legis—
lation enacted and deal with the preparatory commission separate-
Iy

My preference is to include the commission as part of the basic
convention legislation, chough not at the expense of jeopardizing
the measure. I have therefore requested the advice of the At-—
torney General on commission composition that might be ac.oeptab.le
to the Administration; see attached memo of February 26.

I would suggest that you proceed with CSSB 165 without the pre—
paratory commission. IT we get something back from Will Condon
in time for Inclusion by your committee, fine. Otherwise we

can deal with the matter in the House, 1if we all conclude that
we can attach the appropriate provisions to the bill. In lieu
of that we will proceed with separate legislation after hearing
from Condon.

The second 1issue 1 would Ilike to bring to your attention pertains
to a fiscal note. The Division of Elections provided us with

a fiscal note that showed no expenditures in FY "81 and "82, with
$1.1 million 1in FY °83, $1.2 million in FY "84. These amounts
would cover costs of special elections for delegate selection

and ratification of any amendments or revisions proposed by a



convention, 1if one were held. The fiscal note is predicated on
a positive vote on 1issuing a convention call.

Both Brian and 1 feel very strongly that the Constitutional Con—
vention bill now under consideration has no costs that would
result from 1its enactment. Any costs would be ascribable to the
convention referendum itself, but not CSSB 165. If the people
approve a convention call total costs will be far in excess of
$2.6 million. IfT the people reject a convention, there IS no
cost whatsoever. In either case, it"s the ac".ion of the people
on the referendum and not legislative action on the current bill
to which costs should be ascribed. Accordingly, CSSE 165 carries
a zero fTiscal note from the State Affairs Committee.

In view of the zero fiscal note, both Brian and | feel that
referral to Finance Committee 1is unnecessary. We will deal with
that when the bill ccmes out of your committee.

Third 1is an issue that just occurred to me. It might be good

to add a provision to the bill that the lieutenant governor
include a fiscal note for the convention in the election pamphlet
for the election at which the constitutional convention question
is put to the voters. The fi cal note should cover costs of
delegate election, the coaven ion itself, ratification election,
and other expenses ascribable to a convention if one were held.
Unless an authoritative figure is given, we are liable to have

a big argument over potential expenses of a convention...If you
concur, Judiciary might add such a provision.

Thanks for your consideration of these 1issues.

cc: hep. Brian logers



Official Buaiaew Juesau, Alaska 99811

M EMORANDUWM

TO: Wilson Condon, Attorney General
FROM: Sen. Vic Fischer

DATE: Feb. 26, 1981

SUBJ: Constitutional Convention

Your assistance 1is requested in clarifying how legal and
policy issues on this subject can be resolved.

PREPARATORY COMMISSION

The Senate State Affairs Committee has considered SB 165,
providing standby legislation in case Alaska voters approve
a constitutional convention in the 1982 referendum or at a
subsequent time. The bill 1is essentially the same as

HB 723 approved by the Legislature last year but vetoed by
the Governor.

The Governor®s veto was based on the composition of the
preparatory commission, which was to have included appointees
of the Governor, Speaker of the House, President of the Senate,

and Chief Justice of the. Supreme Court. The appointive
structure was seen as a violation of the separation of powers
concept.

SB 165 does not include provision for a preparatory commission
so as to avoid raising the appointment method issue. We now
have the option of amending SB 165 to include provision for a
preparatory commission, dealin0 with the matter 1in separate
legislation to make SB 165 "veto proof"”, or making no pro-—
vision for convention preparation. The latter course 1is tj

me extremely undesirable, as experience has shown that lack

of adequate preparat-on can lead to disastrous constitutional
conventions.

Based on the scheduling of a convention established by SB 165

in case of a positive convention vote by the people , a prepara—
tory commission would have to be activated as soon as possible
after the referendum to assure that preparatory work 1is carried
out in timely fashion. Therefure, necessary legislation has

[HBa



to be enacted by this Legislature, preferably during this
session.

State Affairs Committee discussion brought out the opinion
that a constitutional convention is the highest legislative
process of the people of the state. Neither the executive,
legislature, or judiciary can limit the scope of this law
making process.

At the same time, someone has to provide for the constitu—
tional convention preparatory process. Our question now is
who should be involved 1indoing that.

It appears clear that the Legislature could establish a
preparatory commission, with appointments made by the. House
Speaker, Senate President, or others within the Legislature.

The Legislature could also provide for a commission, the
members of which would be appointed by the Governor.

My mein question is whether you would find any kind of joint
executive-leOislative- appointment legally acceptable, par—
ticularly in view of the constitutional convention being
essentially a legislative function. Iposa the question
because of my belief thata conventionpreparatory commission
performs a crucial function and that its composition is most
important to an effective preparatory process.

I would very much appreciate your comments and suggestions
on this 1issue at the very earlies tinme.

Sen. Vic Fischer
/1T
cc: Sen. Roday, Chair, Judiciary Committee

Rep. Rogers, Chair, Constitutional Convention Committee



Senate

Committee on State Affairs P<V\g1 \
o State aEItO|
Official Business Juneau, Alaska 90811
Feb. 24, 1981 Behrends Bldg.
1:30 p.m. First Floor

MEMBERS PRESENT: SENATOR FISCHER, CHAIR
SENATOR ELIASON
SENATOR STIMSON
SENATOR COLLETTA

AGENDA: SENATE BILL 174 "An Act making a supplemental appropria—
tion to theAlaska Power Authority for the power produc—
tion cost assistance program; and providing for an effec—
tive date."

SENATE BILL 165 "An Actrelating to constitutional conven—
tions; and providing for an effective date.”

The meeting was called to order by Senator Fischer at 1:30 p.m.; the
first order of business was Senate Bill 174 sponsored by Senator Frank
Ferguson, introduced at the request of the Nome utilities.

Senator Ferguson provided a brief overview of the legislation and
suggested that the bill be amended to reflect an appropriation in
the amount of $2.54 million for continuation of the study of the
Susitna Dam.

Eric P. Yould, Executive Director of the Alaska Power Authority,
testified in support of the bill, and stated that the additional
funding 1is needed to insure that the power rroduction cost assistance
program is fully funded through the preser®. fiscal year. He stated
that the approximately $1.4 million wif'h which the program commenced
operations was one half of the original appropriation due to an execu—
tive veto. The committee asked Eric Yould noout the need and present
effectiveness of the program, and requested Tfurther information.

It was suggested 1in the discussion that $50,000 was needed for a
feasibility study for the Takatz Lake project.

The committee agreed to a committee substitute for SB 174 with the
addition of $2.54 million for the Susitna Dam study and $50,000
for the Takatz Lake study.



The committee members then took up the next item on the agenda:
Senate Bill 165, introduced by the Rules Committee at the request
of the Legislative Council.

representative Brian Rogers, chair of the Constitutional Convention
Committee, testified on SB 165, presenting a section by section
analysis of the bill. He maintains that the bill is necessary be—
cause it provides a framework for setting up the process of a con—
stitutional convention. He further stated that it was necessary
to get such legislation on the books this year before it becomes
politicized in an election yeir. Rep. Rogers said that the studies
of the Constitutional Convention committee have shown that if a
lot of groundwork, or preparatory work, for a constitutional conven—
tion is not done in the beginning, the convention can become a total
disaster. He then reviewed the proposed amendments submitted by
the Director of the Division of Elections.

I
Chairman Fischer proposed that SB 165 be revised to reflect lack
of explicitly sexual pronouns (be made sex-neutral with respect
to pronouns).

Discussion arose on that section of the bill which specifies College,
Alaska, as the site where the constitutional convention 1is to take
place. An amendment was proposed to delete this provision, and
insert language to provide for the site being specified in the call
issued by the Lt. Governor; the amendment was adopted by the members
of the committee.

Patty Ann Polley, Director of the Division of Elections, testified

in favor of SB 165. She provided an overview of the amendments pro—
posed by her office. Sh_ also gave an explanation for her fiscal
note.

The committee was not in agreement with the contents of Patty Ann
Polley s fical note and agreed to submit a fiscal note prepared
by the committee members.

Committee members decided to take up the committee substitute for
SB 165 at the next meeting; they also agreed to cancel the Thursday
meeting due to schedule conflicts of members.

The meeting was adjourned by Chairman Fischer at 3:03 p.m..
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Senate

Commiftee on State Affairs Pouch V
. . State CaLntol
Official Business Juneau, Alaska 99811
March 3, 1981 Behrends Bldg.
1:30 p.m. First Floor
MEMBERS PRESENT: SENATOR FISCHER, CHAIR

SENATOR COLLETTA
SENATOR ELIASON
SENATOR BRADLEY
SENATOR STIMSON

AGENDA: SENATE BILL 82 "An Act repealing the campaign contribu—
tion tax credit for individuals; and providing for an
effective date.”

SENATE BILL 163 "An Act relating to constitutional conven-—
tions; and providing for an effective date."

SENATE BILL 90 "An Act relating to privacy and public
information and changing Rule 65 of the Alaska Supreme
Court Rules of Civil Procedure.™

SENATE BILL 72 "An Act relating to veterans and public
records.”

HOUSE JOINT RESOLUTION 6 "Requesting the U. S. government
to honor military personnel still listed as missing in
action from the Vietnam war at the Tomb of the Unknown
Soldier in the national cemetery at Arlington, Virginia."

Chairman Fischer called the meeting to order at 1:A0 with all members
present except Senator Stimson, who had been detained at a meeting.
Testimony was invited on House Joint Resolution 6, sponsored by Rep.
Pappy Moss.

Representative "Pappy"™ Moss presented a brief overview of the resolu—
tion, and stated that its purpose was to recognize the Viecnam MIAs
(--.issing in action). In that conflict more than 50,000 American lives
were lost, and 2,500 were presumed dead, including three Alaskans.

The purpose of the resolution is to honor those Vietnam veterans.

There was* some committee discussion. Senator Colletta inquired if
there was not already u monument: the Tomb of the Unknown Soldier.
Senator Bradley responded that the Tomb was erected after WWI, and
does not specify any particular war or conflict.



Senate State Affairs
Minutes 3/3/81
Page Two

Senator Colletta inquired, "Why not suggest an MIA monument for all
U. S. soldiers?"™ in response to which Rep. Moss pointed out that
there has been very little recognition for Vietnam vets.

W
There being no further questions or comment, committee members
approved Senator Bradley”s motion that the resolution be passed
out with individual recommendations.

Senate Bill 82, sponsored by Senator Colletta, was the next item to
be addressed by the committee members.

Senator Colletta opened testimony on the bill by delivering an over—
view of SB 82. He described it as "an item that occurred last year
during Free Conference” as it pertained to repeal of personal income
taxes and the prospect of constitutional challenges to aspects of
repeal. Thus "credits” were addressed and supplemental state credits
developed.

Under the provisions of SB 82 a Federal deduction 1is still available;
since there 1is no state income tax, however, Senator Colletta sees
the present credit as a "back door entry to publicly financed cam—
paigns", an area he feels requires extensive public hearings, and

a policy he generally does not support.

In response to the question, "Was it your intent to repeal the tax
credit refund for day care?" Senator Colletta responded that SB 82
did not, but that Section 2 of the Governor®s bill does. Upon
further 1investigation it became clear that SB 82, as introduced,
does repeal uhe day care tex credit. Senator Bradley suggested that
perhaps the title o, the bill should be amended to reflect this
repeal.

Senator Eliason expressed the opinion that some aspects of public
financing of campaigns are good, and suggested that rather than total
repeal, the focus of the legislation could be be narrowed a bit. He
stated that there was a need for some kind of public participation

and suggested that the question of organized groups might be addressed
differently than contributions to individual campaigns. Senator
Colletta reiterated his personal opposition to public financing of
campa igns.

Lenna Cline, of the Department of Revenue, provided further testimony
on SB 82, stating that the administration supports.SB 82. She
presented, data relating to campaign contributions (see attached sheet).
In response to the question , "Why does the Governor want child care
credit repeal?”™ Denna staten that she would rather not speak for

the Governor, and suggested ..at the Governor felt that there are
alternative ways of approac "lag that issue in light of the fact we

no longer have income tax for individuals. Senator Colletta agreed
that there must be a better way to provide a child care subsidy, as

the present system insures that those with greatest need get the
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lowest amount of credit.

With respect to Administration®s position on the cost of credits,
Denna Cline stated that it costs about the same to provide both or
either of the credits under discussion.

Senator Bradley pointed out that the section under discussion
includes not only child care, but other forms of care as well,

such as household and dependent care assistance.

Senator Eliason questioned the January 1st effective date of the
bill, and pointed out a potential problem of those persons who

have made contributions in good faith not getting refunds. Further
committee discussion centered around the various groups of candi—
dates affected, such as candidates 1in a municipal election.

Chairman Fischer expressed a preference for dealing with alternate
methods of providing assistance in conjunction with consideration

of the repeal. Senator Bradley favored changing the title of SB 82
and moving it out of committee. Senator Colletta expressed a desire
to clarify the repealer section and leave the political campaign
contribution portion in the repealer, and stated that exploring
alternative language to clean up the section on political campaign
contributions (as suggested by the Chair) would be a major under—
taking which involved finding the shortcomings of the Federal act.

The bill was held over for farther consideration by the committee.

Senate bill 165, concerning constitutional conventions, was next

addressed by the committee. Chairman Fischer announced that he
was waiting for an answer from the Attorney General on the question
of a preparatory commission. The Judiciary Committee, he said,
could deal with the response. He presented committee members with

a re-draft of the legislation.

Senator Colletta suggested changing the language of the bill to
reflect a clear choice on the part of the delegates of a site for
the convention.

Senator Eliason suggested that following the election of delegates
that they assemble 1in the Capital to have orientation and select
a site, and to perform some basic organization functions.

Senator Fischer asked if committee members would like to hold the
measure aver until the next meeting. Senator Stimson moved that
the above-mentioned changes be made and the Dbill be moved out.

As there was no objection, it was so ordered.

The committee took up the committee substitute for SB 90, and the
committee repcrt/analysis was presented to members for approval.
Committee members carried a motion to pass the bill out with indi/i-
iual recommendations, and send it on to Judiciary.



Senate State Affairs
Minutes 3/73/81
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The final 1item on the agenda, SSSB 72, received final consideration
by the committee. Senator Bradley pointed out that the section
which had created the problem, Section 2, had been re-written.

The Bureau of Vital Statistics was to keep a record of separation
reports for veterans. The last line of the bill had been changed
because it was "superfluous™ and the sponsor substitute makes is
clear that the program is a voluntary one, thus alleviating any
problem of invasion of privacy. No additional personnel were
required to implement the legislation; documents would merely be
kept on file at an additional place.

Chairman Fischer moved that the bill be passed out as amended. There

being no objection, it was so ordered.

The meeting adjourned at 3:00.
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OFFICE OF THE LT. UOYEICVOIt

DIVISION OF ELECTIONS / pouch af—juneau .99812

February 13, 1981

The Honorable Vic Fischer
Chairmin

State Jiffairs Caimittee
A3.aska State Senate

Pouch V

Juneau, Alaska 99811

Dear Senator Fischer:

The Division of Elections has reviewed Senate Bil3 165 and has prepared
and attached a fiscal note and suggeste&“&raeridments to" the bill.

The election code has been reviewed and revised extensively over the
past tiro years. As the review" process has occurred, election procedures
have clianged. Based on these revisions, | have attached suggested
amendments that cover two general areas:

1. Assundng that voters at the 1982 General Election have approved
the holding of a convention, candidates must file a declaration
of candidacy. I am suggesting that those procedures be con—
sistent with those for legislative and statewide offices.

2. The specific duties for the conduct of an election are assigned
to the Director of Elections, with the Lieutenant Governor
retaining final authority.

Sincerely,

Patty Ann Polley
Director

Division of Elections

PAP ko

Enclosures



Page 1,

Page 3,

Page 4,

Page 5,

Set Deco
be filed
Question
conventi
Question
selectio
includes

Question

line 13, following “&mendment” insert "is"

line 5, change "lieutenant governor"™ to "director of elections”
line 27, change "lieutenant governor™ to "director of elections”
line 5, remove "to the lieutenant governor™”

line 8, ranove "to the lieutenant governor"

line 14, remove "to the lieutenant governor"

line 20, remove "by the lieutenant governor™”

line 26, insert a new section (c¢) to read as follows:

"A candidate for delegate to the constitutional convention shall
file either with the director or an election supervisor. |If the
candidate files his declaration with an election supervisor, the
election supervisor shall imnediately forward the declaration to
the director.”

line 26, change "(¢)" to "(d)"

lines 26-29 ranove first sentence and insert the following:

"IT the declaration filed under (a)(3) of this section is not
received within seven calendar days, the candidate shall be
notified of non-receipt.”

line 7, ranove "lieutenant governor™ and insert "director of

elections"”

nber 15 as the first day that a declaration of candidacy may

: Do you want legislators to serve as delegates to the

on?

:  Shall we add requirement for an Election Pamphlet for delegate

n election :ind also one for ratification election? (Fiscal note
this.)

: Is the required APOC statement (Sec. 7, AS 39.50.020(b))

necessary at the time of filing a declaration for delegate candidates?

Question

governor

: Should we remove Sec. 15.50.900 delegation by lieutenant

in lieu of these amendments?



twelfth legislature
FISCAL NOTE

) RE?UEST , .
Bill/Resolution No. Senate B ill No. 165

Title "An Act relating to constitutional conventions- and providing for an effective date"
Requested bv ~ Senate State Affairs Date February 11 , 1981

II.  FISCAL DFTAIL .
Agency Affected O ffice of the Governor
Program Category Affected Legislative and Elective Operations
BRU, Program, or Subprogram&s) Affected  Division of Elections
(Note: I:'more than one budget component is affected, separate line-item™amounts and funding for each
component in the analysis section.)
EXPENDITURES  (Thousands of Dollars)

FY 81  FY 82 FY 8 FY 8 FY 8  FY 86

% PERSONAL SERVICES -0- -0- 199.6 2236 -0- -0-
TRAVEL -0- -0- 27.2 30.5 -0- -0-
300 CONTRACTUAL -0- -0- 863.2 966.8 -0- -0- o
400 COMMODITIES __-D-. -0- 34.4 38.5 -0- -0-
E{B EQUIPMENT. . -0- -0- -0- -0- -0- -0-

LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.
TOTAL -0- -0- 11244 12594 -0- ——

FUNDING  (Thousands of Dollars)

GENERAL FUND -0- -0- 11244 12594 0 -0-
FEDERAL FUNDS

OTHER (Specify Fund Source) -

POSITIONS

FULL TIME J
PART TIME
TEMPORARY 9.5 9.5

Hi. ARALYS IS (See Fiscal Note Preparation Instructions, Section III)
ssume:

1) FY 81 - no additional cost
2) FY 82 - no additional cost

3) FY 83
a) Full cost of special election for Constitutional Convention delegate selection;
b) Full cost of Official Election Pamphlet pertaining to special election in
four regional issues (at request of Senate State Affairs);
c) Preparation costs for ratification election to be held early in FY 84
4) FY 84
a) Full cost of ratification election;
b) Full cost of Official Election Pamphlet in four regional issues pertaining
to constitutional amendment ratification (at request of Senate State Affairs);

c) 12% inflation over FY 83 a
IV. D/.TE February 13, 1981 PREPARED 3Y Danith D. Andersor/A)Wt)(fU
AGENCY Division of Flections
Original: Legislative Finance PHONE 586-6181
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev 12/80



S3 165 - Fiscal Note Supplementary Information
(100) Personal Sendees

Includes overtime (average of $20,000/month for 1980 elections plus 12% in—
flation) for 3-month period; cost of 22 total temporary employees (19 at
Range 8 and 3 at Range 10) for Anchorage, Fairbanks, Juneau and Nome offices
for 3-mowth period ($1,393/month x 19 x 3) + ($1,564/month x 3 x 3); cost

of Election Pamphlet and public information staff (based on 1980 costs and
12% uinflation).

(200) Travel

Includes in-state airfare for public information officer and election super—
visor coordination; travel for election pamphlet staff (based on 1980 costs
and 12% inflation); travel for absentee voting officials for pipeline
assistance, data processing systems personnel ($350/airfare + $500/trip

X 32 trips).

(300) Contractual Services (Total of $863,200)

(310) Includes Zenith line, long-distance and telegram service, postage
(82.2 with 40.0 allocated for Election Pamphlet).

(320) Printing and Advertising Including cost of printing ballots (80.0)
(25 sets of data vote ballots, 15 sets of paper ballots, assuming
40 election districts), declarations of candidacy forms, tally books,
registers, notices of election, certificates and return booklets;
plus Election Pamphlet printing costs (based on 1980 costs with 12%
inflation - 165.0) and general advertising.

(330) Rents and Leases Additional office space in Juneau and Anchorage
for election related activities.

(360) Equipment Rental Includes 10 Mag Card Il typewriters at $300. each x
3 months = $9,000; data processing equipment rental (card reader,
6 display stations, 4 printers); copier expense.

(380) Professional Services Including data processing consulting (20.0)

(390) Other fees and expenses (460.0)
Election Night Pcpcnse (100.0)
Miscellaneous (20.0)
Election Board Payments (340.0)

(400) Commodities Includes all election-related materials (31.9) for
500 precincts, election night activities, temporary employees,
absentee voting officials (50 total) and election pamphlet staff (2.5)

(500) Equipment No additional equipment expenses required.



SECTIONAL ANALYSIS OF SB 165
RELATING TO CONSTITUTIONAL CONVENTION

Section 1: Directs the Lt. Governor to place either
constitutional amendments by the Legislature
or by a Constitutional Convention on the
ballot for the next statewide general election.

Removes the 120 day requirement for placing
amendments proposed by a constitutional convention.

Section 2: Spells out how to place question of whether or
not to have a constitutional convention every
10 years, on tne ballot.

Section 3: Provides that if a majority of the votes are in
the affirmative for holding a convention, that
the Lt. Governor shall provide for a convention
under the provisions of this bill.

Section 4(a): 15.5u.091: Sets the date for calling for a
special election for selecting delegates.
ThinJ Tuesday of May following the vote on
the question.

Section4 (b): Provides if a convention is called by the
Legislature the d_te for selection of delegates
will be set out in the call.

15.50.101: Provides for the number of
delegates; 60 from same election districts as
provided for Legislators and 5 at large.

15.50.111: Provides that the 60 shall be

elected from the same districts as each house

of the legislature, according to the apportionment
schedule in effect at the time the election is
held.

15.50.120: Sets out the qualifications of the
delegates:

(a) Registered voter, three year resident of
the state and one year resident in the district
from which the delegate is to be selected.

(b) At large delegate shall be a registered
voter of the state who has been a resident of
the state for tl1 three years preceeaing the
first day cf th™ convention.



Section 5:

15.50.130: Declaration and withdrawal of
candidacy:

(a) Basically the same manner as a candidate
for the Legislature except there are no pro—
visions for a partisan election.

(b) Candidates must. withdraw 40 days before
election in order to have name removed from
the ballot.

15.50.140: 1. Manner and date of filing
declaration:

(a) Must file at or before 5:00 p.m. local
time on February 15 of the year 1in which the
special election is held for the office.

(b) Provides for fTiling by telegram.

(e) Provides for fTiling by registered mail,
postmarked at or before 5:00 p.m. local time
February 15.

2. Provides for extension if February 15 falls
on ,a Saturday or Sunday.

3. Sets forth what a person :cust do, as
follow-up if the filing 1is by telegranm.

15.J0.150: Provides for a nonpartisan election.

15.50.160: Requires the Lt. Governor to place
the names of qualified candidates on the special
election ballot.

15.50.170: Ballots: Provides that a separate
ballot shall be prepared for each election
district. The ballot shall contain the names

of the candidates from-the house district, senate
district and the candidates at large.

15.50.180: Certification of election: Provides
that the Lt. Governor shall certify the person
receiving the largest number of votes for the
office for which he was a candidate, as elected.

Adds a new section to A.El. 15.50, Article 9:
15.50.900: Allows the Lt. Governor to delegate

the duties imposed by this Cb"rter to the
director.



Section 6: Adds a new chapter to A.S. 44:
Chapter 90 Constitutional Convention:
44.90.010: . Call:

Provides that within 60 days after an affirmative
vote to call a constitutional convention or
within 60 days of the calling of a convention by
the Legislature if specific appropriations have
not been made for the special election

for delegates, the Lt. Governor shall include

in his call an appropriation which he determines
adequate. He shall deliver a copy of the call

to the Commissioner of Revenue.

The Commissioner shall establish special accounts
ewithin the general fund for which money for the
special election can be drawn. The monies shall be
dispersed for the special election, the work of the
convention, and the ratification election following
the convention.

44.90.020: Establishes the location of the convention
and the convening time:

University of Alaska at College, Alaska at 10:00 a.m.
the second Monday 1in September following the special
election or at a tine specified in the call.

Provides that the convention shall meet for not more
than 90 days, but may at its discretion recess for 15
days or less for public hearings.

44.90.030: Provides that the Governor shall open and
preside until temporary officers are selected.

44.90.040: Provides that all meetings are open
to the public unless an executive session is
called under provisions set forth in Alaska
Statutes.

44.90.050: Provides that the convention is the
judge of the qualification and election of its
members, may elect officers, prescribe their
functions, powers and duties and may make the
rules to conduct its business; may request and
shall receive assistance and information from
any state agency, may employ various staff and
consultants and enter into contracts; have
plenary pov:er to revise the constitution subject
only to ratification by the people.



Sections 7

Section 15:

Section 16:

14:

44.90.060: Provides 1f a convention submits
amendments or revisions to the constitution the
Lt. Governor shall call a spp.cial election for
the purpose of ratifying the amendments or
revisions not less than 40 nor more than 120
days after the adjournment of the constitutional
convention.

44.90.070: Immunities: Provides immunities
similar tc legislative immunities.

44.90.080: Provides for expenses, travel and
per diem allowances as a Legislator, although
no salaries.

44.90.090: Provides that the Governor shall
appoint a qualified person to fill any vacancies.

Provides for disclosure, conflict
of interest, and lobbying activities similar to
the requirements for Boards and Commissions, the
Legislature and the Administration.

Repeals the sections dealing with how a con—
stitutional convention shall be called.

Effective date.



Title"An Act relating to constitutional conventions; providing for eff. date
Requested by Date .

II.  FISCAL DETAIL
Agency Affected _
Program Category Affected_
BRU, Program, or Subprogram(s) Affected.
(Note: [f more than one budget component isaffected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 FY 86
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL %
400 COMMODITIES
500 F.OUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL .0 0 0 0 0 0

FUNDING  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Fund Source)

0
POSITIONS
FULL TIME 0 0 0 0 0 0
PART TIME 0 0 0 0 0 0
TEMPORARY ~~b 0 0 0 0 0

1. ANALYSIS (See Fisctl Note Preparation Instructions, Section I1l) SB 165 is for an enabling act
It provides a standby process in case voters oi the Legislature approve

a constitutional convention call by referendum. The next referendum 1is
in November 1982. If the voters approve a convention call, major expenses
will ensue. If the voters oppose a convention, there will bt no costs. In

either case, the convention enabling legislation would, unless changed by
law, apply to futur- referenda and convention calls.

Possible costs of a convention -- delegate election, constitution revision
process, ratification election, and other expenses - are ascribable to the
referenda or a legislative call and not to this bill. Essentially the

same expenditures will occur in case of a convention call even if this
bill 1is not enacted.

Accordingly, the fiscal note for this bill 1is zero.

IV. DATE March 1, 1981 PREPARED BY Sen. Fische
AGENCY Senate Stat

Original: Legislative Finance PHONE 465-4954

cC: Budget and Management

Prime Sponsor (First Legislator Named)

HO! (Rev. 12/80



JAY S. HAMMOND, GOVERNOR

DEPARTMENT OF LAW
POUCHK - STATE CAPITOL

OFFICE OF THEATTORNEY GENERAL PHONEhIWiICS-SGOo’ 1

April 10, 1981

Hon. Vic Fischer

Alaska State Legislature
Pouch V

Juneau, AK 99811

Re: Constitutional convention
preparatory commission
Our file: J-66-557-81

Dear Senator Fischer:

You have asked whether we can find any kind of
joint executive-legislative appointment of a commission to
prepare for a constitutional convention to be legally ac-—
ceptable. We regret to advise that we cannot.

There are at least two cases, each of which iIn—
cludes a compelling dissent, which hold thtt a legislator”s
serving as a delegate to a constitutional convention is not
holding a dual office. Harvey v. Ridgeway, 450 S.W.?d 281
(Ark. 1970); Bd. of Supervisors of Elections v. Attorney Gen—
eral , 229 A.2d 388 (Md. 1967T. Both cases ignore the case au-—
thority in their own and other states 1in arriving at their de—
cisions. Accordingly, neither 1is persuasive. Our own court
takes a broad view on what 1is an office. Larson v. State,

564 P.2d 356 (Alaska 1977). And the cases uniformly hold that
an office is ""a public charge or employment, the duties of
which are prescribed by law, and he who performs the duties is
an officer."" State v. Dunn, 496 S.W.2d 480, 490 (Tenn. 1973),
quoting from State v ."Bratton, 253 S.W. 705 (Tenn. 1923). See
also Warwick y. State ex rel. Chance, 548 P.2d 384 (Alaska
1976); BegTch v."Jefferson™ 441 P.2d 27 (Alaska 1968) (prohibi—
tion against dual-office holding literally applied). The Alas—
ka Constitution expressly makes employment by or election to

a constitutional convent! >n an exception from the prohibition
against legislators®™ holding dual office. Alaska Const., art;.
11, 85. In Begich, the court stated that these (and other)
express exceptTons™in the constitution necessarily result in
the prohibition®s extending to all other offices. 441 P.2d

at 30-33.

It might be argued that legislative appointees to
the preparatory commission are employees of the convention.



Hon. Vic Fischer -2 - April 10, 1981

However, while the legislature is empowered to made provi—
sion for the. convention, "by law,”"™ Alaska Const., art. XIII1,
83, the constitution does not make an exception for the
legislature to appoint either its members or its agents to

be the officers or employees of the convention or for either
to serve on a commission appointed by the legislature in
whole or 1in part. Absent constitutional provision to the
contrary, the chief executive is the appointing authority for
those charged with carrying out a law. Bradner v. Hammond,
553 P.2d 1 (Alaska 1976).

Either on an informal basis or on a basis formal —
ized by law, resolution, or interbranch agreement, the agen—
cies of the two branches -- including duly established per—
manent or ad hoc interim committees -- can certainly cooper—
ate in studies and gathering information to prepare for a con-—
vention. So too, the legislature, through existing or duly
establishes interim committees can study the needs for consti—
tutional reformation. But the legislature cannot write a pub—
lic law and then appoint a commission of its own members or
agents to carry it out. Book v. State Office Bldg. Comm™n,

149 N .E .2d 273 (Ind. 1958T -

Sincerely yours,

WILSON L. CONDON
ATTORNEY GENERAL

By:
Rodger W. Pegue
Assistant Attorney General

RWP/pjg
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300
400
500
0,00
700

TWELFTH LEGISLATURE

FISCAL NOTE sS
v
REQUEST
Bill/Kcsolulion No. Sr<w/iic. alLL ioj
Title "An Act relating to constitutional conventions; providing fcr eff. datl

Requested by _Date .

FISCAL DETAIL

Agency Affected _

Program Category Affected_

BRU, Program, or Subprogram(s) Affected

(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

Fy 81__ FY 82 FY 83 FY 84 FY .85 FYB8$-

PERSONAL SERVICES
TRAVF1
CONTRACTUAL
COMMODITIES
FOUIPMFENT

LAND & STRUCTURES
GRANTS. CLAIMS. ETC.

TOTAL

FUNDINO  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

0 0 0 0 0 0
POSITIONS
0
FUI L TIME
PART TIME 0 0 0
TEMPORARY 0 0 0 0 0 0

111,

ANALYSIS (See Fiscal Note Preparation Instructions, Section I11) SB 105 is for an enabling act
It provides a standby process in case voters or the Legislature approve

a constitutional convention call by referendum. The next referendum is
in November 1982. If the voters approve a convention call, major expenses
will ensue. If the voters oppose a convention, there will be no costs. It

either ease, the convention enabling legislation would, unless changed by
law, apply to future referenda and convention calls.

Possible costs of a convention -- delegate election, constitution revision
process, ratification election, and other expenses -- are ascribable to th<
referenda or a legislative calJ1l and not to this bill. Essentially the
same expenditures will occur in case of a convention call even if this
bill is not enacted.
Accordingly, the fiscal note for this bill is zero.

IV. DATE March 1, 1981 PREPARED BY Scn-

AGENCY Sc»a
Original: Legislative Finance PHONE
cc: Budget and Management

Prime Sponsor (First Legislator Named!

001 (Rev. 12/80



ENABLING ACT FOR AN

ALASKA CONSTITUTIONAL CONVENTION

Prejjared by:

GUY A. VAN DOREN,
ADMINISTRATIVE ASSISTANT
CONSTITUTIONAL CONVENTION COMMITTEE

1981



In preparation for a constitutional convention, one of the first
things that the Legislature must do is pass legislation providing
the basis for establishing the convention. Great care should be
taken in writing this act for its purpose is to enable this
convention to get under way, not to control the convention. Mo
better word of warning on this score has come than that from the

Judiciary Committee of the New York Convention of 1894:

"It is of the greatest importance that a

body chosen by the people of this state to
revise the organic law of this state should

be as free from interference from the several
departments of government as the legislative
executive and judiciary are from interference
cy each other. Unless this were so, the will
of the people might easily be nullified by

the existing judiciary or legislature. Should
the latter attempt to enact a law prohibiting

the constitutional convention from restricting

mEHI



the existing power of
would be at once be recognized as an unwanted

invasion of the rights of the people.” 7

T. Quoted in Walter P. Dodd, ""The Revision and Amendment of
Stace Constitutions™ (Baltimore, The John Hopkins Press, 1910),
pp 79 - 80.



The purpose of an enabling act is to facilitate the selection
of delegates and the operation of the convention, nothing more
The following items are suggested as matters which must be

settled before the convention can get under way. Decision on

the following subjects must be made:

l. Selection of delegates:

A. Number

B. Qualifications

C. Basis of thier selection (district, at large,
etc. )

D. Method of their nomination an/or election

E. Date of the election

F. Administration of the election
G. Method of filling vacancies
1. Date and procedure of convening the delegates
. Site of the Convention
1v. Provision for pre-ronvention planning and accumu—

lation of materials
V. Appropriation (Can be a separate bill)

A. Amount adequate to finance all convention
needs, 1including official pre-convention
activities

B. Post-convention activities

C. -Accounting practices



VI. .Compensation of delegates
A. Basis of payment, per diem, monthly or flat
amount for the whole convention
B. Amount of expenses allowed, if any, and for

what purposes _

C. Any special compensation for offices
The above has usually been sufficient. Three other matters,
however, might be dealt with. These should be considered in—

herent powers of a convention, but, if there is any doubt or
if there is the possibility that critics may seek to exploit
the factoftheir absence from the enabling act, then they
should be included.
VIL. Authority to require any officer of the state
to furnish information or to appear before the con"
vention or any committee thereof (this, includes the
authority to seek opinions from the attorney
general or other legal officer of the state;
VILI. Authority to use the facilities of the state or
any local government when such use 1is not disruptive
f regular governmental activities. (This becomes
particularly important if hearings by committees
are conducted *~gionally);
IX. A schedule for the convention®s work
A. "Provisions for a recess during the life of the
convention
B. Dates of the completion of the convention®s

work
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C. Dates for submission of the convention®s

proposal to tne people

X. Immunity clause

The enabling act need not go deeply into matters of organi —
zation, procedure and personnel and generally, should avoid
statements that may hamper the convention in carrying out
-ts assigned functions. The convention should be free to

determine how it will organize and manage itself.

In the areas of personnel and materials, the convention should
have full control over its needs. The power to hire and fire
personnel and within its own budgetary limits, their rate of
compensation, as well as the power to purchase material and
equipment and to contract for services falls in this category.
The convention needs to be free to seek its personnel where it
wants. It should not be required to borrow its staff from
existing state agencies, nor use existing fTacilities. No com—
promise should be made which will in any sense make the conven—
tion beholden to anyone outside itself. If the convention
chooses to borrow state personnel for its staff, or to use

the legislative council or the attorney general for assis—
tance and advice, it may do so. But to require the convention
to use these sources is to give an external element a role in
the convention. A role potentially detrimental to the objec—

tivity which the convention seeks to achieve.



»

Convention in 1955-56 had 55 delegates (the number of dele—

gates who drafted the United States Constitution in 1787).

Unless otherwise provided by law, Article XIl Sec. 3 requires
that a call for a constitutional convention shall conform

as nearly as possible to the Act, calling the Alaska Consti—
tutional Convention of 1955 including but not limited to,
number of members, districts, election and certification of

delegates.

In 1955, delegates were elected on a three level apportionment
system, seven delegates were elected at large; thirty-three
were elected at large within four judicial divisions; and

fifteen came from newly delineated single delegate districts.

HB 117, introduced 1in 1971, provided for 65 delegates. Sixty
delegates were to be apportioned among the election districts
of both houses of the Legislature in accordance with reappor-
tionment, pursuant to the 1970 U.S. Census. Five delegates

were to be selected on a statewide basis.

In view of the 1980 Census, it can be assumed that delegate
selection will be on the basis of the 1981 apportionment plan,
and that any enabling legislation should contain a provision
that delegates will be selected on the basis of the new

apportionment plan.” The use of the 60 delegates simplifies
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the job of providing a basis for delegate elections. Having
five delegates elected from the state at large will provide
individuals of broader experience and familiarity with con—

ditions throughout the state.

The enabling act should stipulate that the election of dele—
gates be non-partisan and that any registered voter who has
resided in the state and in the district from which he/she 1is
running for the same period of time required of a candidate

for the Legislature, is eligible.

The method of election should be a single special election
with the person receiving the largest number of votes being
elected as the delegate. The only problem with this is that
if a district has a large number of dexegates, one person may
win by a small majority or by a very small percentage of the
total vote. The only solution to this problem would be a
run-off, but history has shown in other states that very few

people vote in a run-off of this type and it can be expensive.

The date of the special election should be during an off-
general-elect:]" on year and should be held early enough in order
that there will be sufficient time between the election of dele—
gates and the convening of the convention for the delegates to
familiarize themselves with the issues and what they are intending
to accomplish. There also should be enough time to allow staff to

prepare for the convention and complete the delegate materials.



The administration of the election should be carried out by

the Division of Elections under the supervision of the Lt.

Governor.

HB 117 required a nominating petititon to be filed with the
Lt. Governor consisting of not less than 50 legally qualified
voters of an election district based on a house district, 100
legally qualified voters of an election district based on a
senate district and 1,000 signatures for candidates seeking
election on a statewide basis. The petition of a candidate
seeking election for the state at: large shall be subscribed
by the signatures of at least 25 qualified voters from each

of the senate election districts.

2. Date and Procedure of Convening the Delegates: As with

the election for delegates, there should be enough time before
the convening of the convention to allow delegates to familiar—
ize themselves with what 1is ahead and to have an orientation
session. The date of convening should also be early enough

for a 90 day session and so that the convention will not

be meeting simultaneously with the legislature.

In most states, the Governor convenes the convention and then
turns the convention over to the temporary presiding officer.
In some states, the Lt. Governor or the Secretary of State opens

the convention, but usually the Governor has done this.



Most experts in constitutional conventions have recommended
that staff de yelop a temporary set of rules under which the
convention can convene until permanent rules can be adopted

by the delefates.

Provision for pre-convention planning and the® accumulation of
materials: SB 723 which passed both houses of the Legislature
in 1980, but was vetoed by the Governor, 1included a provision
for the establishment of a constitutional convention commission
made up of persons appointed by the Governor, Legislature,

and the Chief Justice of the Supreme Court.

In his veto message, the Governor cited the creation of this
commission as one of the reasons he vetoed the bill, claiming
that the make-up of the commission violated the separation of
powers. He felt the Governor should appoint members to the

commission.

Most of the states who called conventions in the seventies
established commissions in the way set forth in SB 723. There
was usually a cooperative effort to insure a successful conven—

tion .

The legislature in Alaska.feels they have the right to appoint
members to any .constitutional convention based on the premise

that since the constitutional convention is a law-making function



of a constitutional convention, including procedures, it should

have a say in the appointment of a preparatory commission.

Since there 1is disagreement regarding the commission and the
appointment of its members between the two branches of
government, perhaps, 1in order to successfully pass enabling
legislation, this matter should be left out and addressed at

a later date with a solution which will satisfy both parties.

Appropriation: There is no absolute formula for the funding of
constitutional conventions. Conventions in the seventies ranged
from $20,000 appropriated to the Rhode Island Convention to

$3.8 million appropriated for the Texas Convention. The amount

v vald be adaquatt® to finance all convention needs, including
official pre and post-convention activities, 1including but not
limited to staff and consultant salaries and benefits, delegate
compensation, travel, material preparation, and expanses for

the functioning of the convention itself. It has been recommended
that delegates be compensated at the same rate as Legislators

during the legislative session.

Convention Site: The Alaska Constitutional Contention of 1955-
56, following the example of the New Jersey Convention of 1947,
which was convened on a college campus, held its convention on

the campus of the University of Alaska at Fairbanks.



In 1971 the legislature assigned two research persons to conduct
a constitutional convention site survey. After visiting the
Fairbanks campus, Anchorage and Juneau, and evaluating the three
sites as to location, facilities, timing and other criteria,

it was recommended that the University of Alaska at Fairbanks

again be the convention site.

A preparatory commission or the legislature itself, should look
into all the pros and cons of each possible site including
conducting a site survey similar to the one held in 1971 to
determine which place would best function physically to carry
out the objectives and ideals of the convention* The changing
times, technological advances and public perception since the
1955-56 convention necessitates a very thorough study of the

choice for a proper site.



RECEIVED

MAR 05 138*

HEKORAHDUM

TOt REP. 311AH ROGERS

PROMt  SSH&TOR VIC PISCHER

DATKs MARCH 4, 1981

EEs Constitutional Convention bill

Sac. 44*90.020(d) spaeifias that the convantlor shall asst
far not aora than 90 days bnt may raeass for 15 days. It
is not elaar in tha sactloa shathar tha 15 days would caaa
out of the 90 or could ba in addition* You night wish to

clarify this while tha bill is in Senate Judiciary or on
tha Housa side.

cct San. Pat Boday
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COMMITTEE REPOR'

%/1.nn ic.

1/25/82 FURTHER: Nonti

Date

Mr. President:

The Committee on JUDICTARY

Alaska Public Offices Cotunisoion

has had CSSR 167 (Rules)

under consideration and (a majority of the committee) (the committee)
reports it back with tTfe"-f<®-14owing recommendations:

jfThivfi h'l__
[ ) do pass [ 1 do not pass

[ 1 do pass with attached amendments(s)

I ] same title
[ 1 replace with CS for . [ J new title

and recommends

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ 1 reports it back without recommendation

[ ] referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

<t/ [ cor. rtf's oy ti.

7

CHAIRMAN
S 60 (Rev. 12/78)



COMMITTEE REPORT

SENATE
5/13/81 FURTHER: None
Date: [/ / s >i/"o
Mr. President: |
The Committee on JUDICIARY has had SB 167

Alaska Public Offices Commission

under consideration and (a majority cf the committee) (the committee) >
reports it back with th» following recommendations:

m
do pass [ 1] do not pass

[ 1

[ 1 do pass with attached amendments(s)
/ [/ same title

[ 1]

replace wi™~h CS for [ J new title
and .recommends IAjj 'mAKAY. | : k . . =T mmVf,
AND attaches ™ "Letter of Intent” [ 1 New Fiscal Note

reports it back without recommendation

referred to the

Committee
MEMBTRS SIGNING MEMBERS HAVING
DO PhSS OTHER RECOMMENDATIONS:
\ CHAIRMAN

S 60 (Rev. 12/78)
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CSSB167 (rules) Amendment #7 By Rodey V" .jJ ,
Page 12, line 10

AS 15.13 is amended by adding a new section to read: Sec.
15.13.121. EFFECT OF CERTAIN QONVICTIONS, (a) If a successful
candidate (far™a state office orjfor a seat on a city council or borough
assembly or for borougn or city mayor is convicted of a misdemeanor
described in AS 15.13.120(a)(1), (3), or (6), the election is void and
the successful candidate may not hold the office to which the candidate
was elected. A vacancy occuring under this section shall be filled as
required by law.

(b) When a candidate or a nominee is charged /ith a misdemeanor
described in (a) of this section, the case shall be promptly tried and
the case shall be accorded a preferred status by the courts to ensure a
speedy disposition of the matter.

Renumber sections accordingly

(0 \

Line 14, Page 11:

Insert the word "knowingly" between the word "or" and the word
"foiling™.



“age
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page

Page

*Tr.

To:
To:

12

12

12 .

12,

12

12

12,

gy Senator Fahrenkainp
SENATE BILL No. cssb i67
HOUSE BILL No.
Page: Line:
Line 16, delete "his" and insert" aa"
Line 24, delete "his" and insert "the"
Line 20, delete "himself"”
Line 7, delete "his"™ and 1insert "the"
Line 14, dfciete "he" and insert "the candidate"”
Line 18, delete "his"™ and insert "that candidate"s"
line 14, delete "he™ and insert "Thepperson"”
Line 17, delete "he" and insert "the individual”
Line 18, delete "himself"
Line 20, delete "he" and insert "the individual”
Line 22, delete "he" and insert "the individual”
Line 22, delete "his 1
Line 24, delete "his™ and insert "the individual®s"
Line 25. delete "he"™ and insert "the individual"”
Line 27, delete "he"™ and insert "the individual”

(Ris) (am)



_n . } Ifl* ? <>l

AMENDAfNT # 1
CSSB 167 (Rules)

/", /

Amended by inserting a new section on page 12: JLr* /

Section 27. AS 15.13.120(b)
(b, The nomination for, or election to, an office of a
candidate who violates a provision of this chapter, or
whose campaign treasure” or depuvy campaign treasurer
violates a provision of this chapter, is void, and, if he
is elected, the successful candidate nay not hold office
and the office shall be filled as required by law in the
case of vacancy. When a violation of this chapter is
allegc-u, the candidate's right to the nomination o™ the
office may be tested in an action brought in the superior
[supreme] court as a matter of original jurisdiction.
All cases of this nature shall be in a preferred position
for purposes of argument and decision, so as to assure a
speedy disposition of the matter.

Renumber remaining sections.



Jo:  Amrend SENATE BILL No. cssb is? (ris.)

To: HOUSE BILL No.

Page: 4 Line: 28
After the word "made”, change the period (.) to a comma (,) and
insert the following:

"or the indebtedness is incurred, whichever first occurs."

til



s 70

To:

S&scCicTiISXXXXXXXXXXXXXX FISCHER

SENATE BILL NO7 167.

To:

HOUSE BILL No.

after "

candidate”” add

Line: 29

"or ballot 1issue””

At )



Offered

TO:

Page 14,

in the SENATE

CSSB 167 (Rules)

line 4:

Delete "15.13.120(d)””and

insert

"15.13.120(b) and (d)"

(TV

By Dankworth
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To; SENATE BILL No.
To: HOUSE BILL No.
Page: | Line: 2-0
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AVENDVENT TO CSSB 167 (RULES) By the Judiciary Committee

Page 11, lino 14
Insert the word "knowingly” between the word "or" and the word
"failing".

Page 12, line 10
AS 15.13 is amended by adding a new section to read:

Sec.15.13.121. EFFECT OF CERTAIN CONVICTIONS, (a) When a candidate or
an elected official is charged with a misdemeanor described in (b) of
this section, the case shall be promptly tried and shall be accorded a
preferred status by the courts to ensure a speedy disposition of the
matter.

(b) If a successful candidate for a state or municipal
elective office is convicted of a misdemeanor described in AS 15.13.-
120(a) (1), (3), or (6), the election of that candidate shall be
declared void by the director of the Division of Elections, and the
candidate nmay not hold the office to which the candidate was elected. A
vacancy occurring under this section shall be filled as required by law.

Page 13, line 25
15.13.130 is amended by adding the following paragraphs:

(8) "knowingly" means the same as that set out in AS
11.81.900(a)(2).

(9) "reasonably complete report” means a report which
accurately reflects the campaign contributions and expenditures of the
candidate and which is free from significant ommissions which are known
to the candidate.

Renumber sections accordingly.



§ 2923060

Alaska Statutes Supplement

§ 2923060

blyman holding office at the time the change takes effect is not affected

by that change.

(b) The regular term of office begins on the first Monday following
certification of the election, unless a different date is prescribed by

borou%h charter or ordinance.

(c) This section applies to home rule and general law boroughs.g 2
ch 118 SLA 1972 am § 13ch 118SIA 1972 am § 4ch 83SLA 1979,

am § 11 ch 128 SLA 1980)

Effect of amenduentA. — The 2979
amendment rewrote the second sentence of
present subsection ()-

The 1980 amendment restructured the
section into present subsections (a) — (c),
added the present second sentence of sub-
section (a), and substituted "unless a
different date is prescribed by borough
charter or ordinance" for "the current term

Editor’s notes. — Section 26, ch, 83,
SLA 1979, provides that tne terms (if bor-
ougir assemblymen elected or appointed to
dual borough assembly-city round1seats
are not effected by the ameninei.. made to
AS 29.23.040 by sec. 4, ch. 63, SLA 1979
until reapportionment of the assembly is
required or proposed under jIS 29.23.020
or urder AS 29.23.021 — 29.23.025.

of incumbent assemblymen may not be
altered under this section" at the '.nd of
subsection Q).

Sec. 2923060. Procedure, (a) The assembly shall meet at least
once,evem{] month, unless otherwise ?rowde by ordinance.- All
meetings shall be public meetings. SPeC|a meetln?s_maybeheld onthe
call ofthe chairman, the presiding otficer, or one-third ofthe members,
upon not less than 24 hours written or oral notice communicated to
each member. In an emergency a special meeting shall te a legal
meeting if all members are presént orthere is a quorum u.id all absent
members have waived in writing the required notice. A waiver maY be
either before or after the time of the meeting. The waiver shall be
attached to and made a part of the journal for that meeting.

() The assemblr shall elect from among its members a presiding
officer and a deputy presiding officer to serve at its pleasure, except
that in manager plan boroughs the borough mayor serves as presiding
officer. If the presiding officer is not present cr disqualifies himself, the
deputy presiding officer shall preside.

(c) The assembly shall determine its own rules and order of business
snd provide for keerg ajournal of its proceedings. The asiembly is
«.'judge cfthe election and qualification ofits members and, with the
cont-"."rrence of two-thirds of its members, mag expel @ member for a
convi :tion of a felony or misdemeanor described in AS if 56010 —
1556. 30 as a corrupt practice. The assembly shall consider a con-
viction of a member for a felony or misdemeanor described in AS
1556010 — 1556130 as a corrupt practice at its first meeting follow-
ing the final determination of the conviction.

(d) A majority of the membership authorised bY law consiit itos a
quorum. In the absence ofa quorum, anY number less chan a qi orum
may recess or adjourn thj meeting to a later date. Actions ofthe assem-
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All assemblymen” present

reasons permits a member

on a question in which he

interest.

() The final vote on <
motion is a recorded "yes"
it is necessary onlg S0 10

f) Repealed by 3 16 ch

% Repealed by § 16ch

n) Repealed by § 16¢ch

) Repealed by § 16¢h

Repealed by § 16 ch
§ 16¢h 118 SLA 1972 an

Cross references. — As to at
from official action when there is
of interests, see AS 29.23.555.

Article 2 Boroug

Section
130. Power generally

Sec. 29.23130. Power
adopted a manager plan,
power is vested in an ele
adopted a manager plan,
appointed mana?er and th
mayor who has the same f
ager-plan city under AS 25

(b) A barough voter is el
may by ordinance establish
borou%h mayor not exceedi:

) The borough mayor’s
until a successor is elected
Monday following certificat
may provide by ordinance fr
except that the current tern
be gterebd. h ;

A borough may adopt
prg\)ided in A% 29, 3.41(5) -1
veto an ordinance or resolut;
The manager has all the po
chiefadministrative officer.r
executive. .

(&) A borough adopting a
city, enter into a contract pr



§29.23.200 Alaska Statutes Supplement 82- 13 00
within the borough to serve also zs borough manager. A city rdopting
a manager plan may, by agreement with a borough, enter into a
Contract pit)viding for the manager ofa borough within which the city
is located to serve also as city manager. Appointment and service ofthe
mana%er shall be as otherwise provided for managers in AS 29.23130
— 2923150 and AS 2923450 — 29.23470. Nothing in this subsection
affects the authority ofthe assembly or council to provide for other dual
officeholding if the dual offices held axe compatible or otherwise to
appoint officers and employees in accordance with law.

8‘) The assembly, with tha concurrence of two-thirds ofits members,
may remove the horough mayor from office for a conviction ofa felony
or misdemeanor described in AS 1556010 — 15-56130 as a corrupt
practice. The assembly shall consider a conviction ofthe borough mayor
ofafelony or misdemeanor described in AS 1556,010— 1556.1304s a
corrupt practice at its first meeting following the final determination of
the conviction. (8§ 2ch 118SLA 1972 am § 1ch 6SLA 1975,am § 1ch
63 SLA 1976;am 8§ 5,6 ch 83SLA 1979;am § 210ch 100SLA 1930)

Effect of amendjientfi. — The 1975
amendment added sub?«ctioD (e).

The 1976 amendment added the second
sentence of subsection (h).

The 1979 amendment substituted "certi-
fication of the mayor’s election" for "his
election, which is held the first Tuesday of
October, unless a different date of election
is provided by ordinance" at the end of the

first sentence of subsection (c) and deleted
the former fourth sentence of subsection
id), which read: "If the manager plan is
adopted, it becomes effect! ve following cer-
tification of the results of the first regular
election occurring at least six months after
adoption of the plan.”

The 1960 amendment added subsection
(fi.

Article 3 City Council.

Section

200. Composition, eligibility, election and
term

210. Procedure

Sec, 2923300. Composition, eligibility, election and term, (a)
Each first cla. .city hasa council of sire members elected b%the Voters

at large. Each second class city has a council ofseven mem

ers elected

by the voters at Iarge. The council ofa first or second class city may by

ordinance ﬁrovide

hasis for all members.

or election of members other than on an at-large

(b) A city voter is eligible to hold office as a member ofthe council.

The council may by ordinance establish residence re<4urements for
council members not exceeding three years. A council nember who
ceases to be eligible to be a city voter immediately forfeits chat office.

(c) Councilmen are selected for three-year terms and until their
successors are elected and have qualified. The regular term of office
begins on the first Monday following certification of the election. The

o WH
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§ 2923210 Municipal Government jf § 2923210

council may Provide by ordinance for differentterms not to exceed four
Kears, except that the current term ofincumbent councilmen may not
e altered. (§ 2ch 118 SLA 1972 am § 2¢h 63SLA 1976;am § 7¢h
83SLA 1979)

Effect of amendments. — The 1976  substituted "Councilmen are selected” for
amendment, in subsection (), substituted  "An election is held annually on the first
"office as a member ofthe council” for "the =~ Tuesday of October, unless a different elec-
office ofcouncilman” at the end ofthe first  tion date or interval ofyears is provided by
sentence, added the present second sen- ordinance, to choose councilmen™ at the
tence, and substituted "that office” for "his  beginning of the first sentence and
office” at the end of the third sentence. inserted "certification of in the second

The 1979 amendment, in subsection (c), sentence.

Sec. 29.23210. Procedure, (a) The council shall meet at least once
ever¥, reotttXv, unless otherwise provided by ordinance. Special
meetings may be held on the call ofthe mayor or two councilmen upon
not less than 24 hours written or oral notice communicated to each
member. In an emerqency, a special meet;ng called on less than 24
hours notice is a legal meeting if all membors are present or there is
aquorum and all absent members have waived in vriting the required
notice. A waiver may he mad either before or after the time of the
meetln?. The waiver shall be attached to and made a part ofthejournal
for that meeting, o .

(b) The council shall determine its own rules and order of business
and provide for keeping ajournal of its proceedings. The council is the
judge of the election and qualification of its members and, with the
concurrence of two-thirds of its members, mag expel a member for a
conviction of a felony or misdemeanor described in AS 1556010 —
1556130 as a corrupt practice. The council shall consider that con-
viction during its first meeting following final determination of the
conviction. . . o

(c). Four councilmen constitute a quorum. Four affirmative votes are
required for the passage of an ordinance, resolution, or motion.

d) The final vote on each ordinance, resolution, or substantive
motion is a recorded roll call vote. All councilmen present shall vote
unless the council, for special reasons, permits a member to abstain.
(]%gh 118 SLA 1972, am § 8ch 83SLA 1979, am § 211 ch 100SLA

cross referencej. — As lo abstaining  amendment added the third, fourth ana
from official action when there is a conflict ~ fifth sentences of subsection (a).

of interests, see AS 29.23.555. The 1980 amendment added the second
Effect of amendments. — The 1979 and third sentences in subsection (b).

91
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Article 4. City Executive and Administrator. y
Section

250. Election and term of mayor
255. Removal from office

i£

m

Sec. 2923250. Election and term ofmayor, (a) A voter ofa home V.f
rule or general law city is eligible to hold the office of mayor, except 7"

thata home rule city may prescribe additional residency requirements
by charter. The council, for all other cities, may by ordinance establish
residence requirements for candidates for mayor not exceeding three

ears.
' (b) The mayor of a first class city is elected at large for a term of
three ly(ears and until a successor 15 elected and has qualified. The
council may provide by ordinance for a differentierm notto exceed four
yletars,dexceptthat the currentterm ofan incumbent mayor may not be
altered.
(c) The mayor ofa second class city is elected by and from the council
foraterm ofoneyear end until a successor is elected and has qualified.

(d) The mayor's reqular term begins on the first Monday following
certification ofthe mayor’s election. The council of a second class city
shall meet onthe first Monday after certification ofthe reqular election
and elect a maéorwhc takes office immediately. 1§ 2¢ch 118SLA 1972
am § 3ch 63SLA 1976, am § 9 10 ch 83 SLA. 1979)

Effect of amendments. — The 1976 “certification of the mnyor's election” for
amendment added the second sentence of  "his election, which is held on the first
6ub»ection (a). Tuesday of Oc’ober, unless a different dote

The 1979 amendment substituted "of ofelection is prxvidtd by ordinance” in the

one year and until a si'ccessor ir elected  first sentence ant “certification of the reg-

and has qualified" for inlengthtoa ular election” iftr "the regular election
councilman’s term" at the end rf subsec- date" in the second sentence.
tion (c), and in subsection (d), sube'ituted

Sec. 2923255 Removal from office. The council may, with con-
currence oftwo-thirds ofits members, remove the mayor froin office for
a conviction of a felony or misdemeanor described in AS 1556010 —

1556130 as a corrupt practice. The council shall consider the con-

viction during its first meeting following final determination of the
conviction. (§ 212 ch 100SLA 1980)

Article 5. School Boards.
Sec. 29.23310. Election.

NOTES TO DECISIONS

Quoted in Tunley v. Municipality of 2160 (Fill! Nos. 4796,4797,4826), 617 P.2d
Anchorage School Dist., Sup. Ct. Op. No. 490 (1980).
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Committee on Judiciary Pouch v

State Capitol
Official Business Juneau, Alaska 99811

June 8, 1981

Ms. Theda Pittman, Director
Alaska Public Offices Commission
610 C Street, Suite 207
Anchorage. Alaska 99501

Dear Theda:

Enclosed p]lease find the latest version of SB 167, as passed
from the Judiciary Committee. As you know, the bill 1is now
in the Rules Committee, and 1 couldn®t hazard a guess as to
whether or not it will be moved from that committee this
session. However, due to the late hour of this session, it
is my feeling it may well Dbe held until next session.

We enjoyed working with you on this legislation, and found
you and your offices to be extremely helpful.

Best wishes.

Sincerely,

Oleta D. Simmons
Researcher

/ods
Enclosure



* Sec. 16. Page 7, lines 19-20, substitute: Ihe Commission may by

regulation allow candidates and groups to accept contributions of

$50 or less without recording the name of the contributor.

Note: Legis. intent to provide authority consistent with regulations

on recordkeeping requirements.



SECTIONAL COMPARISON OF SB 16/ WIIH CSSB 167(SA) — MAY 24, 1981
PREPARED BY ALASKA PUBLIC OFFICES COMMISSION

(Note:
vetoed by Governor Hanmond in 1980.)

SECTION # - B 167

1 - Clarifies .010(a) that muni exemption
is for candidates.

2 - .020(b), Gov. appoints 5; does not
include party lists.

3 - .020(d), Shortens terms to 3 years;
no longer prohibits reappointment.

4  .020(h), to nmeke replacement of
vacancies consistent with appointment.

5 - .030, rew lang to limit amendments
to regulations before election.

6 - .040(d), deletion to eliminate
inconsistency with .080 re: Statement
of Contributions; clarifies that State—
ment of Expenditures required "against”
candidates.

7 - .040(e) consistent with Sec. 6.
Eliminates copy to campaign.

Page 1 of 4

SB 167 amendments to AS 15.13 are

5/24/81

identifical to FCCS HB 230,

SECTION # - CSSB 167(SA)
1 - Samre plus exempts candidates for

service area & elected advisory boards.

2 - Governor appoints 5; does not include
party lists or Legislative confirmation.

3 - Sane except continues 5-year terms.
4 - Sanme.

5 - .030(10) clarification making power
to is/sue orders explicit.

7 - .040(a) to allow lump sum of small
expenditures and certification by dep. tr.

8 - .040(b)(3) to allow lump sum of small
expenditures by groups.

9 - Sane.
10 - Same.
APOC



SB 167

8 - New .042 "zero" exemption.

9 - New .045 requiring regulations
to provide for hearings in accordance
with Admin. Procedures Act.

10 - Moves .130(3) information on
groups to .050.

11 - Clarifies .070(a) on $1,000
limitation to "competing candidates."

12 - Clarifies ,C70(d) regarding
anonymous contributions. Allows $5
contribution without record.

13 - .090 addition to exempt small
items from identification.

14 - Reverses .100 to allow expendi—
tures before filing.

15 - Changes .110(a)(2) to 10 Day
pre-election, rather than 7 Day report.
In conjunction with repeal of 110(a)(1),
would hamper access of public to infor-
mation prior to election.

Page 2 of 4

5/24/81

CSSB 167(SA)

11 - More liberal than B 167; allows
"zero" campaign plus those where
expenditures do not exceed $250: needs
amendment to also allow contribi=ions
totaling no nore than $250.

12 - Same. Not necessary s’ nee APOC is
not adjudicatory with regard to criminal
violations.

13 - Sanme.

14 - Same.

15 - Arends .070(b) to allow cash contri—
bution exceeding $100 if receipted.

16 - Same. Drafting error; Commission
recommended deletion re: $ and State
Affairs concurred.

17 - .090 to allow candidates a "short
form" of identification.

18 - New subsections; requires persons &
groups other than candidate to provide
name, and address or phone in identifi—
cation. Allows APOC to exempt small items.

19 - Sane.

APOC



SB 167

16 - Amends .110(b); changes 24 hour
report to 48 hour; deletes 3 day gap
after pre-election report; eliminates
requirement to report expenditures.

17 - .110 addition to define "final"
report and require continued reporting
on outstanding obligations.

18 - New .115; moves complaint pro—
cedures from .120(d).

19 - Amends .120(a) to delineate
specific criminal violations; eliminates
any failure to ID.

20 - Clarifies .120(c) that groups in
violation sfould be referred to AG (as
well as cand’dates), but not contributors
for failing 1t file Statement of Contrib.

21 - Arends .120(e) to provide 1 year
statute of limitations. 1980 amendment
to Election Code has already done this.

22 - New .121 re: eligibility determi—
nation procedures for convicted cand.

23 - .125 deletion of civil penalty for
10-day post-election report; typo,
should be deleted.

24 - .130(1) expansion of definition
of candidate.

25 - .130(2) deletion of "services" as
form of coitribution. Allows contribu—
tion to be -eturned within 72 hours.

Page 3 of 4

5/24/81

CSSB 167(SA)

20 - Same.
21 - Sane.
22 - Sane.

23 - Sane except that failure of person
or group (but not candidate) to ID would
still be criminal violation.

24 - Sane.

See Section 28, CSSB 167(SA).

25 - Same. Not as comprehensive as
HB 39 am
26 - Same.

27 - Does not delete "services;" allows
contribution to be returned with 72 hr.

APOC



SB 167 CSSB 167(SA)

28 - Amends AS 15,56.130 to restore 4
year statute of limitations for AS 15.13.

Sections 26 - 37 proposed amendments to
Regulation of Lobbying (AS 24.45) and
Conflict of Interest (AS 39.50).
38 - Repealers: 29 - Repealers:
-020(c) - Sth member; _ .020(c) - 5th member;
.040(f) - supplier of services; .040(f) - supplier of services;
.070(f) & (9) - spending limits; .070(f) & (g) - spending limits;
.110(a)(1) - 30 day reports;
.110(d) - supplier of services; & .110(d) - supplier of services; &
.120(b) - eligibility. .120(b) - eligibility.
39 - Directions for Commission terms
consistent with 3-year terms in
section 3; present appointments to
expire on eff ntive date of act.
40 - Effective date of July 1, 1981. 30 - Sections 2-10 & 12-29 effective
January 1, 1982.
31 - Sections 1 and 11 effective July 1,
1981.
Page 4 of 4 5/24/81 APOC



M Alaska State Legislature
=AY/ Senate Committee on State Affairs

Vic Fischer, Chairman < Pouch V * Juneau, Alaska 99811 < (907) 46M 954

Official Business

MEMORANDUM

TO: Senator Pat Rodey
Chair, Senate .Judiciary Committee

FROM: N. GroszerN/ANAWANLA
Administrative Aidd” Senate State Affairs

DATE: May 26, 1981

RE: CSSB.167(SA) entitled, "An Act relating to election
campaigns and to the composition and responsibilities
of the Alaska Public Offices Commission; and providing
for an effective date.”

Due to an oversight on my part, CSSB 167 (SA) was reported out
of the Senate State Affairs Committee with two errors. The
errors are as follows:

1) On page 7, lines 19 6 20, the seitence reading "A
candidate may accept contributions of $5 or less without
recording the name of the contributor, 1 should have been
deleted; and

2) On page 11, lines 1 & 2, the language should read
"without identification of sponsorship in violation of
AS 15.13.090."

I apologize for any inconvenience this may have caused your
committee.



SECTIONAL ANALYSIS OF CSSB 167(SA)

"An Act relating to election campaigns...”

Prepared by the Alaska Public Offices Commission — May 24, 1981

Section 1: Amends AS15.13.010(a) to clarify that a municipality voting
on exemption from AS 15.13 is voting to exempt candidates(rather than "elected
municipal officers"), persons, and groups active in municipal election campaigns.
Also eliminates the present applicability of AS 15.13 to municipal candidates
for service area boards or any local board or local commission which is advisory
only.

Section 2: Amends AS15.13.020(b) so that the fifth member of the Commission
is appointed bythe Governor (not by the other four members) without regard to
party affiliation. Eliminates present requirement that the Governor choose
from lists submitted by central committee of each party when appointing four
members. Does not specify that the menmbers are subject to Legislative
confirmation. '

Section 3: Amends AS 15.13.020(d) to delete references to the fifth menber
of the Commission for consistency with new method of appointment in Section 2;
retains present 5-year term of commission members. No longer limits members to
one term. (SB 167 proposed three-year terms which would have made 1t impossible
to prevent the terms of 2 members of the same party from expiring in consecutive
years. Three-year terms would also diminish the Commission's collective
knowledge in gubernatorial election years unless members succeed themselves.)

Section 4: Amends AS 15.13.020(h) to nmeke the selection of Commission
vacancies consistent with the new method of original appointment established
in Section 2.

Section 51 Amends AS 15.13.030(10) to meke explicit the Commission's
authority to issue orders. The existing language of 15.13.120(d) shows that
the authority to issue orders was intended when it refers to "violation of a
prevision of this chapter, or a regulation or order issued under it "

Section 6: Amends AS 15.13.030 by adding new subsections which prohibit
the application of new or amended regulations to candidates or groups in a
particular election, if the effective date of the regulations 1s later than 30
days before the final date for filing a declaration of candidacy or nominating
petition. Presumably deprives the Commission of the power to promulgate
emergency regulations and adds additional constraints to the already lengthy
adoption process.

0r0 v

Section 7: Amends AS 15.13.WHf(a), replacing the present requirement to
itemize all expenditures with a provision that only expenditures exceeding $100
need to be reported by date, amount, and check number -- this provision would
parallel the existing provisions for reporting small contributions in lump surs
arid eliminate the need to itemize every single expenditure. Allows deputy

Page 1 CSSB 167(SA)



treasurers to certify reports if the Commission has received notice of their
appointment; presently the ability to certify is limited to the candidate and
treasurer. Makes explicit the requirement to report unpaid obligations as
expenditures in keeping with the definition of expenditure in .130(3).

Section 8: Amends .040(b)(3) to clarify that "contributions”™ on a group
report are received by the group - the present language refers to both
contributions and expenditures as being "made" by the group. Provides language
consistent with Section 7 alleviating the detailed listing of expenditures of
$100 or less.

Section 9: Amends .040(d) to clarify that the requirements of this
subsection do not apply to groups reporting under 040(b) e.g., PAC's. Eliminates
language requiring that individuals submit a statement of contributions once
they contribute in excess of $100. (The Commission presently ignores this
inconsistency with .080 and enforces the requirement to report once a contribution
exceeds $250). Clarifies that an independent expenditure against a candidate
is required to be reported.

Section 10: Amends .040(e) for consistency with Section 9 and eliminates
a requirement to furnish the campaign with a copy of the independent expenditure
report required by .040(d).

Section 11: Adds a new section to AS 15.13 allowing candidates who do not
intend to accept contributions or to expend nmore than $250 to file one certified,
exemption report. The Commission's intent in making the suggestion was to
allow a candidate who accepted no more than $250 and expended no more than $250
to be eligible for exemption. Page four, starting with line 23 should read,

"a candidate who intends to accept contributions totaling no more than $250 and
to meke expenditures totaling no more than $250 may file a report..."

-0r-

"a candidate who does not intend to accept contributions which exceed $25C in
total value and to neke expenditures which exceed $250 in total value may file
a report..." (Page 5, line 1, also needs clarification.) The new section also
specifies that the candidate who so files and later exceeds the limitations
must report within three days but that returning an unsolicited contribution
within 72 hours of its receipt will prevent loss of the exemption. For two
years the Commission has, by regulation, allowed those who planned zero campaign
activity to file a "Campaign Exemption Reporting Form.” The process has been
of benefit to both the Commission and many municipal candidates; the Commission
asks that 1t be part of the Statute and that it Include those whose plans call
for limited financial activity.

Section 12: Amends AS 15.13.045 to add a new subsection requiring the
promulgation of regulations, consistent with the Administrative Procedures Act,
concerning the Commission's hearing process. Like Section 6, this new requirement
would add length to an already lengthy process. The Commission has no adjudicatory
powers in criminal matters, all of which must be referred to the Attorney
General who then decides whether to prosecute. AS 15.13.120(d) requires the
Commission to give "due notice and an opportunity for a hearing.” The only
actions the Commission can take as the result of such hearings are: 1) dismissal,

Page 2 CSSB 167(SA)



2) continued investigation, 3) referral to the AG, or 4) the application of
civil penalties. None of these courses of action are such as would warrant the
type of hearing dictated by Section 12.

Section 13: Housekeeping which amends AS 15.13.050 by transferring language
from .130(3) (defining a political group) into the section which presently
provides information about group requirements.

Section 14: Amends 15.13.070(a) by removing reference to expenditure
limitations which no longer exist and removes confusion over the intent of the
phrase "competing candidates.” Does not address two things which may deserve
further attention: 1) specifying that political party subdivisions are exempt
from the $1,000 limitation only so long as they are not, in actuality, acting as
a candidate's campaign committee; and 2) clarifying in (a)(2) that initiative,
referendum or recall petition efforts are not subject to the $1,000 limitation.

Section 15: Amends 070(b) so that the recipient of a cash contribution in
excess of $100 must issue a receipt rather than -- as is presently the case —
refuse it or be in violation. The Commission feels that cas™ contributions
exceeding $100 should be allowable as long as a receipt is is.rued because there
are areas of the state where facilities for purchasing noney orders, cashier's
checks or bank drafts are limited. Deletes the phrase "or by cash payment"
which presently forbids purchasing with cash an item intended as a non-monetary
contribution if the cost exceeds $100.

Section 15: Amends AS 15.13.070(d) to clarify acandidate's requirement to
dispose of an anonymous contribution. Includes new language (Page 7, line 19)
which State Affairs agreed to delete. Although the Commission understands the
intent of the new language, it would have allowed those looking for legal
loopholes to exceed the $1,000 meximum contribution through sheer persistence.

Section 17: Amends 15.13.090 concerning identification of communications
so that a candidate need include only his or her nane or that of the candidate's
campaign committee in the identification. Candidates spend nuch time and noney
oublicizing who they are anrj how they nmay be reached. The Commission feels
that as long as the communication clearly identifies the candidate who has paid
for it, the public will seldom have trouble finding the responsible party.

Section 18: Amends AS 15.13.090 by adding a new subsection requiring that
individuals, persons, or groups (other than a candidate) include nane and
mailing address or telephone number 1n their identification of communicaflons.
Such a requirement gives the public needed information about those attempting
to influence tha outcome of an election. Also allows the Commission to exempt
small items f'om the identification requirements, astep whichthe Commission
has already caken by regulation, 6 AAC 29.370.

Section 19: Amends AS 15.13.100 so that candidates are allowed to expend
money hafore filing formally for office. The present language prohibits such
expenditures except for personal travel and surveys or polls and has often
caused candidates to violate the law inadvertently. The new language also
clarifies that contributions ney be accepted before filing and mentions the
need to report such contributions and any expenditures on the first report
required under 15.13.110.
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Section 20: Amends AS 15.13.110(b) to eliminate the requirement to file
reports of major expenditures (in excess of $250) during the week prior to the
election. Extends the time period during which major contributions must be
reported from 7 to 10 days, thereby eliminating the 3-day gap between the
present 7-Day reporting period a,d the 24-Hour reporting period. Increases the
amount of time, from 24 to 48 hours, within which the reports of major

contributions must be filed. Allows deputy treasurers to file 48-Hour reports
consistent with changes in Section 7.

Section 21: Amends AS 15.13.110 by adding a new subsection which names
the 10-Day post-election report as the final campaign disclosure report if the
campaign has ceased and all debts are paid. Clarifies that year-end reports
must be filed until any oustanding debt or obligation is satisifed.

Section 22: Adds a new section to AS 15.13 which is substantially the
same as the present language in AS 15.13.120(d) concerning the right or a person

to file a complaint and specifying the Commission's responsibility to investigate
such complaints.

Section 23: Amends AS 15.13.120(a), the criminal penalty section of the
statute, in a effort to clarify specific violations which should be viewed as
Class A misdemeanors. The current language mekes any violation of AS 15.13 a
criminal offense. Page 11, line 1 appears to be a drafting error; as it
appears in CSSB 167(SA) a candidate's failure to properly identify a communication
for himself or against his opposition would not be subject to criminal sanctions.

The new subsection .090(b) refers to individuals, persons or groups other than
the candidate.

Section 24: Amends AS 15.13.120(c) to clarify that the Commission should
report to the Attorney General the names of both candidates and groups when
they have filled to file a report. Deletes language requiring referral of
contributors in keeping with changes in Section 9.

Section 25: Adds a new section to AS 15.13 which specifies the procedures
for determining the eligibility of a successful candidate to hold office, if
convicted of a misdemeanor. (Page 11, line 18 — should be .120(a)(1), etc.)

In conjunction with the repeal of .120(b), would eliminate the existing provision
which says that the election of a successful candidate who violates the law is
null and void but fails to suggest what procedures are to be undertaken by whom

in enforcement. Similar to HB 89 am which also repeals AS 15.13.120(b) but is
more thorough.

Section 26: Repeals and reenacts AS 15.13.130(1), expanding the definition
of candidate to include not only those who file or campaign as write-ins, but
also those who receive contributions or meke expenditures, or who consent to
such activities on their behalf.

Section 27: Amends AS 15.13.120(2) to exclude from the definition of
"contribution” a contribution that is returned to the contr’butor within 72
hours of its receipt by a candidate or group.
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Section 2£. Amends AS 15.56.130 to eliminate the current conflict over
the statute of limitations for a violation of the Campaign Disclosure Law; AS
15.13.120(e) specifies four years, rather than the one year allowed by AS
15.56.130. In a campaign with large accrued expenditures, contributions
exceeding $1,000 could be received during the following year, and accepting
such contributions would not be required to be reported until a year-end report
which is due more than one year after the election.

Section 26: Repealers include:

A3 15.13.020(c), the selection of the 5th Commission menmber
by the other four;

- 15.13.040(f), the Supplier of Services report;

- 15.13.070(f) and (g), language on spending limits, found to be
unconstitutional;

- 15.13.110(d), the Supplier of Services report; and

- 15.13.120(b), concerning eligibility of violators to hold office.
Section 30: Effective date of January ', 1982 for most provisions.
Section 31: Effective date of July 1, 198i on Sections | and Il would

allow relief for this year's municipal candidates who: 1) are running for
service area boards; and 2) plan to run only limited campaigns.
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SECTIONAL ANALYSIS OF CSSB 167(SA) L&trJk- cU o -fit
"An Act relating to the Alaska Public Offices Commission..."
Prepared by the Alaska Public Offices Commission — May 5, 1981

Section 1: Amends AS 15.13.010(a) to clarify that a municipality voting on
exemption from AS 15.13 is voting to exanpt candidates (rather than "elected
municipal oficers"), persons, and groups active in municipal election campaigns.
Also eliminates the present applicability of AS 15.13 to municipal candidates
for service area boards or any local boa°d or local commission v/hich is advisory
only.

Section 2: Anends AS 15.13.020(b) so that the fifth menber of the Commmission
is appointed by the Governor (not by the other four members) without regard to
party affiliation; does not specify that the members are subject to Legislative
confirmation.

Section 3: Amends AS 15.1 3.020(d) to delete references tj the fifth member of
the Commission for consistency with new method of appointment in Section 2;
retains present 5 - year term of commission members. (SB 167 proposed three
year terms which would have made it impossible to prevent the terms of 2
members of the same party from expiring in consecutive years. Three - year
terms woul d also diminish the commission's collective knowledge in gubernatorial
election years unless members succeed thensel ves.™

Section 4: Anends AS 15.1 3.020(h) to meke the selection of Commission
vacancies consistent with the new method of original appointment established in
Section 2.

Section 5: Anends AS 15.1 3,030(1 0) to make explicit the Commission's
authority to issue orders. The existing language of 15.13.120(d) shows that
the authority to issue orders waes intended when it refers to "violation of a
provision of this chapter, or a regulation or order issued under it "

Section 6: Anends AS 15.1 3.040(a), replacing the present requirement to
itemize all expenditures with a provision that only expenditures exceeding $100 need
to be reported by date, amount, and check number -- this provision would parallel the
previously-authorized deputy treasurers to certify reports; presently the
ability to certify is limited to the candidate and treasurer. Makes explicit
the requirement to report unpaid obligations as expenditures in keeping with
the definition of expenditure in .130(3).



Section 7: Amends .040(b)(3) to clarify that "contributions” on a group report
are received by the group - the present language refers to both contributions
and expenditures as being "made" by the group. Provides language consistent with
Section 6 alleviating the detailed listing of expenditures of $100 or less.

Section 8: Anends .040(d) to clarify that the requirements of this sub-—
section do not apply to groups reporting under 040(b) e.g., PAC's. Eliminates
language requiring that individuals submit a statement of contributions once
they contribute in excess of $100. (The Commission presently ignores this
inconsistency with .080 and enforces the requirement to report once a
contribution exceeds $250.) Clarifies that an independent expenditure against
a candidate is required to be repor ed.

Section 9: Anends .040(e) for consistency with Section 8 and eliminates a
requirement to furnish the campaign with a copy of the independent expenditure
report required by .040(d).

Section 10: Adds a new section to AS 15.13 allowing candidates who do not
intend to accept more than $250 in contributions and who do not intend to expend
more than $250 to file one certified exemption report. Specifies that the
candidate who so files and later exceeds the limitations must report within three
days but that returning an unsolicited contribution within 72 hours of its receipt
will prevent loss of the exemption, for two years the Commission has, by
regulation, allowed those who planned zero campaign activity to file a "Campaign
Exemption Reporting Form." The process has been of benefit to both the
Commission and many municipal candidates; the Commission asks that it be part
of the Statute and that it include those whose plans call for limited financial
activity.

Section 11 : Housekeeping which amends AS 15.1 3.050 by transferring
language from .130(3) (defining a political group) into the section which presently
provides information about group requirements.

Section 12: Anends 15.1 3.070(a) by removing reference to expenditure
limitations which no longer exist and removes confusion over the intent of the
phrase "competing candidates.” Does not address two thints which neay deserve
further attention: 1) specifying that political party subdivisions are
exempt from the &L ,000 limitation only so long as they are not, in actuality,
acting as a candidate's campaign committee; and 2) clarifying in (a)(2) that
initiative, referendum or recall petition efforts are not subject to the $1,000
limitation.



Section 13: Anmends 070(b) so that the recipient of a cash contribution
in excess of $100 must issue a receipt rather than -- as is presently the
case -- refuse it or be in violation. The Commission feels that cash contri—
butions exceeding $100 should be allowable as long as a receipt is issued
because there are areas of the state where facilities for purchasing noney
orders, cashier's checks or bank drafts are limited. Deletes the phrase
"or by cash payment" which presently forbids purchasing with cash an item
intended as ; non-monetary contribution if the cost exceeds $100.

Section 14: Anends ,G70(d) to allow a candidate to accept contributions
of $5 or less without recording the name of the contributor. The amendment
appears harmless, but it creates a large "loophole™ should an individual
choose to circumvent the law. If this language were enacted, there would
be nothing illegal about making a contribution of $5 daily in addition to
donating the & ,000 nmeximnum allowed by law. If the intent is to relieve
the burden of bookkeeping at fund-raisers, the Commission's administrative
regulation, 6 AAC 29,326, exempts the recording by nane of those at fund-—
raisers so long as there are 25 or more paying participants and no one
pays more than $50.

Section 15 Anmends 151 3.090 concTning identification of communications so
that a candidate need include only his or hername or that of the candidate's
campaign committee in the identification but an individual, person, or group would
be required to provide a nane as well as an address or phone number. The Commission
feels that the intent of .090 would be well served by alleviating some of the detail
presently required of candidates on the items they pay for themselves but continuing
to require that those not known to the public need to provide fuller identi—
fication.

Amends 15.1 3.090 by adding a new subsection which says the
Commission can exenpt, small items from the identification requirements. The
Commission has already promulgated such a regulation, 6 AAC 29.370.

Section 17: Amends 15.13.100 so that candidates are allowed to expend noney
before filing formally for office. The present language prohibits such expendi—
tures except for personal travel and surveys or polls and has often caused candidates
to violate the law inadvertantly. The new language also clarifies that contributions
may be accepted before filing and ment ns the need to report such contributions
and any expenditures on the first report required under 15.13.110.

Section IB: Amends AS 15.13.110(b) to eliminate the requirement to file reports
of major expenditures (in excess of $250) during the week prior to the election.
Extends the time period during which major contributions must be reported from 7
to 10 days, thereby eliminating the 3 day gap between the present 7 Day reporting
period and the 24 Hour reporting period. Increases the amount of time from 24
to 48 hours within which the reports of major contributions must be filed. Allows
deputy treasurers to file 48 Hour reports consistent with changes in section 6.



Section 19: Amends AS 15.13,110 by adding a new subsection which names the
10 Day post-election report as the final campaign disclosure report if the campaign
has closed and all debts are paid. Clarifies that year-end reports must be filed
until any outstanding debt or obligation is satisfied.

Section 20: Adds a new section to AS 15.13 which is substantially the same
as the present language in AS 15.13.120(d) concerning the the right of a person
to file a complaint and specifying the Commission’'s responsibility to investigate
such complaints.

Section 21: Amends AS 15.13.120(a), the criminal penalty section of the
statute, in an effort to clarify specific violations which should be viewed as
class A misdemeanors. The current language makes any violation of AS 15.13 a
criminal offense.

action 22: Amends AS 15.13.120(c) to clarify that the Commission should
report to the Attorney General the names of both candidates and groups when
they have failed to file a report. Deletes language requiring referral of
contributors in keeping with changes in Section 9.

Section 23: Adds a new section to AS 15.13 which specifies the procedures
for determining the eligibility of a successful candidate to hold office, if
convicted of a misdemeanor. In conjunction with the repeal of .120(b), would
eliminate the existing provision which says that the election of a successful
candidate who violates the law is null and void but fails to suggest what
procedures are to be undertaken by whom in enforcement.

Section 24: Repeals and reenacts AS 15.1 3.1 30(1), expanding the definition
of candidate to include not only those who file or campaign as write-ins, but
also those who receive contributions or make expenditures, or who consent to
such activities on their behalf.

Section 25: Amends AS 15.13.120(2) to exclude 1:om the definition of
"contribution™ a contribution that is returned to the contributor within 72
hours of its receipt by a candidate or group.

Section 2G: Repealers include:

- AS 151 3.020(c), the selection of the 5th Commission member by
the other four;

- 151 3.040(f), the Statement of contributions by contributors
giving over $100;

- 151 3.070(f) and (g), language on spending limits, found to be
unconstitutional ;

-15.13.110(d), the Supplier of Service." report; and

-15.13.120(b), concerning eligibility of convicted candidates to
hold office.



Finally, SB 167 would have repealed the 30 Day Pre-election report also.
One of the major objectives of disclosure is to give the public access to
information in a timely fashion, and requiring only one large report
just before the election would mean that the information would not, in
fact, be available before the election. Cutting down the number of
reports would not eliminate their complexity; approval of sections 6 and
7 would be of more aid to those reporting, without diminishing the value of
the information to the public.

CSSB 167(SA) makes no provision to rectify the current inconsistency
between AS 15.13.120(e) which provides a four year statute of limitations
for Campaign Disclosure violations and AS 15.56.131 which allows only
one year for initiating prosecution of any violation in the Election Code.
From Senate floor discussion in 1980 when the Election Code revisions
were passed, it is clear that 15.56.131 was not intended to affect 15.13.
120(e).

Perhaps something like the following would accomplish the task:
* Section . AS 15.56.131 is amended to read:

Sec. 15.56.131. TIME LIMITATION. A prosecution for an offense
described 1" the Alaska Election Code (AS 15.05 - 1510 and 1515 - 15.60)
may not be maintained unless it is begun within one year after the date of
the election in connection with which the offense is alleged to have been
committed.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 11, 1981

SUBJECT: Section 26 board status for APOC
(CSSB 167 (State Affairs))

T0: Senator Vic Fischer, Chairman
Senate State Affairs Committee

FROM: Richard A. Bradley
Legislative CounseljL”

Nancy Groszek has asked that | make the members of the
Public Offices Commission be confirmed by the legislature.
This result may only occur if the APOC is established as a
"section 26 board or commission™. Bradner v. Hammond,
553 P.2d 1 (1976). e

Sec. 26 [of Article 111, Constitution of Alaska] provides
that:

SECTION 26. When a board or commission is at the head
of a principal department or a regulatory or quasi—
judicial agency, its members shall be appointed by the
governor, subject to confirmation by a majority of the
members of the legislature
Either the Public Offices Commission is already a "commission™
"at the head of a . . . regulatory or quasi-judicial agency"
in which case it already is a section 26 commission and the
members as a matter of constitutional law are subject to
confirmation - or there is no power in the legislature to
make it into a section 26 commission unless it recasts the
powers of the commissi in such that it becomes a "regulatory
or quasi-judicial agency”™ -- or unless the legislature
establishes the commission as a department headed by a
commission.

In a memorandum to the Speaker last year, 1 concluded that
the commission did not qualify as a section 26 commission
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or

Senator Vic Fischer
Page 2
May 11, 1981

for purposes of the confirmation of its members. Memorandum
of June 1, 1980, copy enclosed.

Since the conclusions of that memorandum resulted from a
conclusion that the functions of the commission were not
properly describable as those of a "regulatory or quasi—
judicial agency”™ and since the addition of the ethics
responsibility does not change the nature of those
functions, in my opinion there is no basis for conferring
section 26 status on the commission.

And since the Bradner case holds that the legislature may

not require the confirmation of public officials not required
to be confirmed under the constitution, the introduction of
the language requiring confirmation is, in my view, unconsti—
tutional.

If the committee wishes the language requiring confirmation,
please return the bill and it will be added.

RABiljb

Enclosures
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM June 1, 1980
SUBJECT: Article 111, sec. 26 and the APOC
T0: Representative Terry Gardiner

Speaker of the House of Representatives

FROM: Richard A. Bradley
Legislative Counsel

You have requested a memorandum on the applicability of
Article 111, sec. 26 of the Alaska Constitution to the

appointment of the members of the Alaska Public Offices
Commission established in AS 15.13.

Sec. 26 requires the governor to appoint members of boards
or commissions which are at the head of a "regulatory or
guasi-judicial agency"” subject to legislative confirmation.

No provision of AS 15.13, AS 24.45, or AS 39.50 requires the
legislative confirmation of the members of the commission.

t
The question, then, 1is whether the Alaska Public Offices
Commission is a "regulatory or quasi-judicial agency."”

The activities of the commission fall under three chapters
of the Alaska Statutes.

Under AS 15.13, the commission receives the reports of
candidates for political office. IT reports are not filed
timely or if there are defects 1in the reports, the com—

mission may impose sanctions for the lateness or the other
defects.

Under AS 24.45, the commission receives reports of lobbying
activity and imposes sanctions for late or inadequate filings.

UnUer AS 39.50, the commission again receives reports of
public: officials concerned with the disclosure of conflicts
ot interest and establishes appropriate sanctions.
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Representative Terry Gardiner
Page 2
June 1. 1980

Under none of these laws does the activity of the commission
truly partake of the concept.of regulation. Rather the
regulation in question has "been accomplished by the legis—
lature in its enactment of the three chapters. The role of
the commission is to monitor compliance with the regulations
established by the legislature and to set sanctions to the
extent that it has the power and to forward cases to the
Department of Law where 1its power is lacking or the sanctions
are inadequate.

It seems clear that the aspect of regulation undertaken by
the commission is of a lower level than that undertaken by
the Public Utilities Commission, fTor example. And the
difference between the regulation undertaken by APOC and
APUC 1is so different that the distinction more closely
approximates a distinction in kind rather than a distinction
in degree.

Having said this, the question whether this limited aspect
of "regulation™ qualifies to establish the commission as a
section 26 commission is close.

In my view, the legislature may determine this question
itself. It may characterize the responsibilities of the
commission as regulatory and require compliance with sec. 26
requirements; alternatively, it may determine that the
responsibilities do not rise to the level of regulation for
the purposes of sec. 26 and avoid the requirements of

sec. 26.

It does this in close cases not by any affirmative statement
in the law itself but rather by its determination to require
confirmation of the members of the commission or not.

The Bradner v. Hammond case, 553 P.2d 1 (Alaska 1976) stands
for the proposition that the legislature may not undertake
to require legislative confirmation of public officers of
the executive branch who are not within the sweep of the
confirmation power [Article 111, secs. 25 and 26] under the
constitution. But the case does not limit the authority of
the legislature to determine for itself close questions of
whether a board or commission excercises "regulatory or
quasi-judicial”™ powers where the legislature has the power
to establish the commission and grant it "regulatory or
gquasi-judicial"™ power.



The implicit legislative determination that the members of
the commission do not require legislative confirmation

constitutes, 1in the premises, an affirmative legislative. -«
determination that the commission does not exercise "regu-—
latory or quasi-judicial™ powers.

As | have suggested above, that conclusion is supportable by
an analysis of the responsibilities of the commission.

And there is no legal significance to the submission by the
governor of the names <l appointees to the commission for
legislative confirmation, if that has occurred. See,
Bradner v. Hammond, supra, at 4, n.5.

RAB:1jb -
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February 5, 1931

The Honorable Senator Tim Kelly
Pouch V
Juneau, Alaska 99811

Dear Senator Kelly:

Tre*. Alaska Public Offices Cotan.is.sion Tould like to express its
appreciation for the opportunity to present its views reg.nalivic; revisions
to Alaska®s Disclosure "Jaws. As you are aware, each year since its
creation in 19/A, the Coiani.psion lias offered suggestion™. to e.liinimte
many of the burdensome j:e.quire,rents while also safeguarding the public
mandate for disclosure.

During the 1980 session the Legislature passed FCCS lib 230 which
was eventually vetoed by Ilke. Governor. The Commission fol.i: that: a major
portion of this Hill contained aivandrirenta which would solve isany of the.
present criticisms; however, :italso contained several suctions which
would have severely hampered the Conmiss3.cn®"s ah.iHi y to monitor the:
1980 elections, as wall as, damaged tha public perception of the stature,

of the. Commission in years to come. Therefore, the Ocri.mission supported
Governor Unamend® s veto of FCCS 11H 2.30.

It :is the understanding of the Conrnission, however, that FCCS 118
230 will be used as the basic gvii.deli.ne for legislative changes to be
made! this sassi.on. Therefore, tlie fol F/.ving discussion includes the
Commission 3 views on those sections of FCCS 113 230 which were found to
Vie objectionable, areas tha Commission supports and has expanded upon,

and several further suggestions that ware not .addressed in the original
Bill.

This discussion paper, inmost instances, does not include specific
language for the suggested revisions, but rather explains the problem
find offers reeonmei idst.ions.



Senator Tun Kelly
)c A
February 5, 1931

Should you wish further discussion of the consents offered herein,
c.ur straff will be happy to accoprinolate you.

On Behalf of

ALASKA PUBLIC OFFICES COMMISSION

RICKARD F. LISTOV/SKI
Chairman

RFL:KAC/jk
cc: Senator Vic Fischer

Senator Bat? mar nkamp
Senator L.. | oay
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AMESDMEPUS TO AS 15.13
CAMPAIGN DISCLOSURE LAW

Sec. 15.13.010 (Re: Applicability)

Presently all candidates who run in a municipal race, in a city
with a population of more than 1,000, must register aid file with the
APOC. On several occasions the Commission has received requests from
various clerks regarding the applicability of AS 15113 to candidates for
Service Area Boatds or members of an elective board who serve in an
advisory capacity. According to the clerks it is often difficult to get
people to run for these.positions, the candidates spend no money, and
the positions are strictly of an advisory nature. A review of the
reports on file with the APCC shows that ninety-nine percent of the time
there are no expenditures and that when expenditures are made, they
average approximately $10. « & *x .

Having such candidates file the periodic reports or the statement
that will be discussed under Sec. 042 later in this paper, appears to be
meaningless. Therefore, the Conmission recommends that language which
eliminates filing by candidates for Service Area Boards ar.d advisory
boards be included.

Sec. 15.13.020 (Re: Selection of Commission Members)

FCCS HB 230 proposed that tha current five-year terms of Commission
members be reduced to three years. And, that, the present process of
selection - recommendation by the two major political parties - be
eliminated.

The Commission opposes elimination of party recommendation. The
current process gives credence to the ideology of a bi-partisan commission
and guarantees the public appropriate input into the selection of individual
who will monitor® the campaign process.

Trie Comnission agrees that the Governor should confirm the remaining
fifth Commission member. However, it suggests that the Governor appoint
such a member from a li.st of two names submitted @y the four members
selected under .020(b). This mechanism would protect the independent
and neutral status of this fifth position as well as respect Lhe executive
and legislative roles in the appointment process.

Reduction of the term length creates major problems. First, the
initial selection process becomes somewhat confusing. In order to avoid
the term of: two members of the same political party from expiring in
consecutive years, initial appointment would be as follows: One Democrat
and one Republican serve an initial one-year term; one Democrat and one
Republican serve an initial three-year term; the fifth position serves
an initial, two-year term. “Jhis system avoids the problem of consecutive
expiration; however, it also means that: two new members are appointed
each year. Since the major elections are field every other year, the
Conmi.ssion could often find itself with two members who have relatively
little knowledge regarding the complex issues of the can.pai.gjn process
and resulting disclosure.

Therefore, Lhe Comnission suggests amending this section by 1)



retaining the current process of political party input; 2) appointment
of all members by the governor - vrather than cnly four; 3) confirmation
of all members by the legislature; and, 4) retaining five-year terms
with the provision of serving no more than one full term.

Sec. 15.13.030 (Re: Limitation on Regulations)

The new subsections contained in FCCS KB 230 to .030, do not prohibit
the Conmissicn from promulgating regulations, but these sections do
limit the effectiveness of such. The Commission is aware that, it must
be cautious, especially once the campaign process has begun, not to
change guidelines which will ultimately leave candidates unaware of the
requirements. However, given tha time it takes to promulgate regulations,
such an amendment severely hampers the Commission®"s ability to clarify
certain areas of the law in times when it can be proven that a specific
need exists.

Sec. 15.13.042 (Re: Filing a Report of Limited or No Carrpaigii Activity)

FCCS HB 230 included language which would allow candidates who did
not intend to spend money or accept contributions to file a single
report at the beginning of the campaign certifying zero monetary activity.
The Conniission suggests retaining this exemption provision but: would
include language allowing candidates to receive and spend up to $250
before the periodic reports set out in Sac. 110 would be required.

Sec. 15.13.060 (Re: Certification of Reports)

Sac. 15.13.060 requires a candidate or group to appoint a campaign
treasurer and states that: the treasurer or the candidate is responsible
for filing the necessary reports. “Jhis requirement has caused several
problems, in that, there are often times when the candidate or a group
treasurer is out of town on the due date. The group may have several
deputy treasurers yet none has the authority to sign the report.

Therefore, the Commission suggests that appropriate language be
included in.Sec. .060 which allows a deputy treasurer to sign the reports
in the absence of the candidate or group treasurer.

AS 15.13.070(b) (Re: Limit on Cash Contributions)

It has been brought to the attention of the Commission that: the
prohibition against cash contributions which are in excess of $100 creates
problems, especially for those in the bush areas. Often there are no
facilities for purchasing money orders, cashier 3 checks or bank drafts.

Therefore, the Commission suggests that cash contributions in
excess of $100 be allowed; however, for any contribution in excess of
this amount, the candidate or group is required to issue a written
receipt. By issuing a receipt, the contribution gets into the system,
the paper trail, begins, and the possibility of the cash being inadvertently
misplaced is minimi.wed.



Sec. 15.13.070(d) (Re: Exception from Recording Requirc-aw-nts)

An amendment offered in FCCS HD 230 to AS 15.13.070(d) allows
candidates to accept contributions of $5.00 or less without recording
the name of the contributor. This amendment appears harmless enough;
however, it does leave a very large "loopholeshould an individual
choose to circumvent the law. |If this language were to be enacted,
there would be nothing to prevent an individual from mailing a five
dollar contribution on a daily basis to the same candidate in addition
to donating the liiaxiimm amount allowed by the law. Such an amendrnent
does not appear to be in line with the hiterit of the Act. If the impetus
for inclusion of this exemption was to eliminate the recording of the
names of contributors at events such as fund-raisers where the individuals
in attendance are contributing small sums of money, please note that the
Ccnmissicjn has adapted administrative regulation 6 AAC 29.326 which
pertains to record-keeping requirements for fund raisers. Tnis regulation
eliminates the need to record the names of individuals donating to a
fund-raiser so long as there are 25 or more persons in attendance and
the cash amount received from any individual does not exceed $50.00.

Sec. 15.13.090 (Re: ldentification of Political Communications)

Sec. 15.13.090 has long been an area of criticism and concern.
Presently all political, advertisements must be identified with the words
"paid for by" the name and address of the group and the name of the
campaign chairman of the group. Many candidates arid groups feel that if
there is a billboard which states "Vote for John Smith," and the placard
is paid for by John Smith"s campaign committee, requiring a full trailer
which gives the name, address and treasurer of the co:miit:teo is unnecessary
and tantamount to burea .eratic harassment.

However, the flip side of the coin is the advertisement which says
"Vote Against: John Smith" or "John Smith Opposes fthe Curb Your Dog law,"
and the authors fail to appropriately identify who is sponsoring the
communication.

fThis past election has given the citizens of Alaska an extensive
education regarding "negative campaign" efforts. And, it: remains essential
that; such advertising be properly identified so that the public lias the
appropriate information.

Therefore, the Commission would suggest .090 he separated into two
categories. Category One would allow candidates or a candidate®s campaign
committee to identify all political corrn:ani.catior.s in support; of the
candidate with the phrase, "paid for by John Smith for House" or "paid
for by the Committee to Elect: John Smith."

Category "itoowould address all other groups or/individuals paying
for poli tical, advertisements. Hie identification on tin>:;a" advertisc;f.eni.s
mist include the name of the group, as well as a contact .address or
phone number for the group.
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FCCS 113 230 offered on emondme:it which 1) eliminated t:ho 30-day
pre-election report; 2) changed the 7-day pre-election report to a 10-
day pre-election report; 3) eliminated reporting of expenditures
during the 24 hour reporti.ng period; and, 4) changed the 24 hour reporting
period to a 48 hour reporting period. Although the ConntLssion is in
agree;rent: with the latter two amendments, it strongly opposes elimination
of the 30-clny report me! a change in the 7-day report.

"lbis opposition is based on the following reasons: First; one of
the major objectives of this or any disclosure law is to make information
available to the public at a time when it will have the most inpact.
Eliminating the 30-day pre-election report and changing a 7-day pre—
election report to a 10-day pre-election report means that major portion
of the campaign activity information v/ill be submitted just before the
election. Given the vagaries of the mail system, it is quite possible
that with the proposed changes, many reports will not reach the Ccnrnissi.cns
offices until a few days prior to the election. As campaign costs increase,
so will the time it. takes to audit the reports and distribute the
information in a meaningful fashion.

Secondly, the 30-day pre-election report gives candidates and
groups the opportunity to review the requirements and learn the proper
method of reporting, "inis knowledge and experience helps to ensure that
subsequent pre-election reports contain no major errors and that: therefore,
tha public has access to accurate information.

lhe Gonnri.ssion is .aware that many arguments have been raised in
opposition to the number of reports required by AS 13.13. .However, it
is the opinion of tha Cotmviss.i.on that such cr i.iluisi-is are based on the
cxuiplexi tty of the information required rather than the nmnb"r of reports
requited.

The Commission has discussed this problem with its staff and feels
that many of these problems are of an ackii;u.strafive rather than a
legislative nature. lhe Commission lias instruetwd staff to revise t:hc
reporting forms so that: the following changes will, he acearuodatccl:
ci imi.aati.cn of itemization of expenditures which are less than $100;
revision of the reporting of accrued expenditures; and revision of the
reporting of rcpayiant of loans.

The only change tha Conmission would suggest to Sec. 110 would be
to expand the 24 hour report (i.e., amendments to 48 hours) to include
the 3 day period prior to the due date of the 7-day report. This 3 day
period is presently uncovered by statute.

Sec. 15.13.120 (Re: Criminal Penalties)

FCCS 11B 230 would no longer consider "making a communication to
support or defeat a candidate without identification of sponsorship” a
criminal offense. The. Co:milssion agrees that it a eaudidate fails to
put: the words "paid for by" on a flier or leaflet, it should not: bo
considered a criminal matter, especially if the iimtorifil distributed .is
supportat ive of a cand.idate, However, as shown by this past: election
there are individuals who will circulate material in opposition to
candidates; this mater lai. is often fallacious, misleading and capable of



causing irrevocable injury to the candidate. V.b.en such ccnrrunicaticns
are distributed vrithout identification, the public has r.o basis for
linking a determination regarding the validity or intent of the sponsor,
or of the candidate, bond proposition or ballot issue in cuestier:.

Therefore, the Comaission suggests maintaining criminal sanctions
for unidentified ccrrmunications r/aether by an individual, group or
candidate, if the purpose is to oppose a candidate, ballot issue or bond
proposition.

FCCS HB 230 also reduces the Statute of Limitations for prosecution
of a criminal act from four years to one year. The Corrruission. strongly
objects to such a revision primarily because the Commission is not an
adjudicatory body. In many instances violations do not surface until
several months after a report is filed. |In off-election years only one
report is required at the end of the calendar year. |If there is substantial
reason, to believe a violation has occurred, the CannLssion"s staff must
make a preliminary investigation, forward its findings to the Commission,
the Coirndssion must hold a hearing — or in some instances too (2)
hearings, and only after this process has occurred may it forward a case

to the Attorney General whore the decision to dismiss or prosecute 1is
made.

Hence, the Commission recommends the Statute of Limitations remain



Auhkbio®TS TO AS 24.41
TIE IfFiGbLATIOS OF i/fhilbT JAtF

AS 24.4.1.041(c) (Re: Required Photograph)

AS 24.41.0VJ (e) makes reference t;o a photograph of tio. lobbyist
which may be submitted. AS 24.41.041(e) indicates tb.xt the directory of
lobbyists shall include such photographs if submitted. As few lobbyists
have ever supplied a photograph, and as the directories arc simply
xerox copies of the registration statements -- making inclusion ci any
photo difficult -- the Cnxcri.ssion suggests that all reference to lobbyist
photographs bo deleted.

AS 24.41.011 (Re: Reduction of Itemization)

eSection 37 of FCCS liB 230 amends AS 24.45.051 to clearly state what
lobbyists are required to report, although it does not expand want is
currently required. The Cnrtnission lv.cavmends that this section be
amended to the effect: tint the lobbyist need report ordy aggregate,
amounts received for the reporting period and the year, for both salary,
fee or retainer and expense disbursements and reimbursements. Thus, the
cxpe.iss portion would not be itc.-mixed on the report, merely summarized;
however, the expanse total would reflect nrin“burscimeots or chlsbursKxants
for tlia sane items that now need be listed individually. This change is
also suggested for employer reports required under AS 24.41.0:11. The
Cotrds-reon contends that such p. change vauld foster siv.plica.tic:;i of the.
reporting requirements and thus encourage more timely compliance by
those subject to tha lew. Further, the Cr:nr.:issio-! does not feel that
this proposed change would undermine the intent of the original legislation,
as the itosL critical finar-I 1 information would still, be avail.ah.la to
the public.

See. 24.45.081(a) (Re: Reporting Periods)

Section 24.41.081.(a) os aai-.mded hy FCCS 118 230 would provide for
quarterly reporting periods for lobbyists whether or not: the legislature
were, in session. lhc Coliviissiori rccor.tivuads that the existing situation
be. maintained, that is: the. lobbyist be required to report monthly for
the period that: tha legislature is in session and quarterly thereafter
Thi.s suggestion is based on. the fact- that. if lobbyists report only on a
quarterly basis through >t the session, the legislative session will be
well advanced (mid to late: /aril) before any informal®.!":.:". concerning
financial activity of lobbyists is available to the public.. &,rub a
situation is viewed by th e<Commission as counter to the intent of.the
Regulation of Lobbying 1/iw.

A final irecoTrriindnlvi.on by the Co.mdssl.on c.onccvrii.ng changes to AS
24 .41 relates to including .in th.; law bngenge for employers which is
co:imp:\. hie to that which present I> exists in Sec. 0.1. for lobbyists.
O.irrenl: language :in .04.1 state's that: the Cerimission may not: renew lobbying
credentials until all previously required lobbyist reports have been,
filed. )w not registering a lobbyist for any pl_eyer who did rot file
all previously required employer reports., tha reemission would possess a
reasonable yet effective tool w.ith) which uo foster cuspbianco w.i.te the
);iw.



«  AMT'M”™WTS TO AS 39.50
THE CUMJ .CC Orl1IKJERETr LAW

FCCS HO 230 cmtrancd only two sections amending AS 39.50. One* of
those. a.-m"fionts had boon surgeslLed by the Cnnnasa.lon in prior years sod
ecwUrf.naes to merit support; the other amendment is of dubious valiKi.

Beyond those two arrsnduvurits, there are other areas of AS 39.50 which

could be ad.Stressed and the Commission hopes vd.ll be addressed, partic.u3.arly
if it is the desire to develop an oimibrs bill enacting a comprehensive,
review of tha State"s disclosure laws.

There is some 1"housekeeping®""which vrf.ll not be. discussed here,
except for general comments about the statute and Live type of legislation
it represents; Public expectation concerning the scope and jurisdiction
of AS 39.50 is often disappointed because the title is a misnomer. AS
39.50 is a financial disclosure statute, not a "Conflict of Interest
Law." Simply stated, AS 39.50 does not. define a Conflict of Interest,
it doesn"t prohibit Conflicts of Interest, and it doesn"t provide any
guidance to public officials specifying the actions necessary to remedy
a Conflict, of Interest. Thititle gives rise to expectations that are
not met and which would be less likely if the title v;ere accurate. As a
financial disloare law, AS 39.50 provides the public with access to
information concerning the financial and business interests of key
decision-makers on both the stale and municipal level. The following
discussion of amendments focuses on improvements to the existing financial
c1f-cnure law.

See. 39.50.020(a) (Re: Applicability)

In addition to concurring with the amendments proposed in FCC:> 1
2.30 which would assure that: all candidates will have Statements on file
covering the same preceding year, there should be additional language
requiring a termination Stateuienl by those who leave a position which
requires them to file. Presently, the public official who leaves government:
is not required to disclose financial and business interests for any
part of the period he or she was in office since the previous Statement
was filed. Thus, an official who resigns prior to the April 13th deadline
for Statements covering the preceding calendar year can wick a maximum
of fifteen months for which, financial disclosure is not required.

Two brief additions should be made to FCCS 116 230 concerning the
fact that the requirement to file a municipal statement: does not apply
to the candidate for elective municipal office who has a current, statement
on file with the municipality in which he or she seeks office and that a
state public official who files for state elective office is not: required
to file a statement: at: the time of becoming a candidate if ho or she has
a current statemen!: on file with the Coirvai.ssion. The. inclusion of such
expl icit language should he helpful :in preventing the unfortunate situation
of a caud.ldnto"s declaration being invalidated due to sinpl.o confusion
over t.he need to file a COJ StatesiK.-nL.



See. 39.50.030(a) (Re: Content.:;; of: Stratemerits)

Sec. 030(a) states that "...an asset or liability under $500,
household goods, and personal effects need not ho identified.” The
O.mijtissico reeoar.mnds that this threshold be raised to $1,000 as curmct
C;-000.1i T conditions =L . assets or liabilities voider $1,000 of mi m*j2«l
value for public disci<:..ure purposes. Further, this higher threshold is
co-sisteat with the ""source of inconve" threshold the Oorrmiss.i.on is
addressing in a later section of this discussion paper.

Sec. 39.50.030(b) (Re: Contents of Statements)

Section 46 of FCCS IB 230 eliminated requirements that public,
official:*, include in their Statements information concerning a non-
cl.-.pendant child. On tha surface, that might appear to be sensible;
however, the complete phrase in the statute is "a iicn-dependent child
who is living with him," and, if only the word;; "or non-dependent child
of his" arc: removed, the phrase "who is living with him"™ then modifies
spouse or dependent: child. .The Connd.ssion is of the opinion that the
financial concerns of an official"s spouse or dependent child should bo
reported notwithstanding panpartent residency status. Thus the Gonads-; Lon
recoriinaods that: the entire phrase "or non-dependant child o.C his who i.s
j-ivii.ngwith him" be removed from See. 030(b) where it appears.

Sac. 39.50.030(b) (1) (Rc: Reporting Tricond: over $100)

Currently, public off.Lci.als or candid:"-~ mist repo;:l: the source cf
all iriecm?. over $.1.00, i.ne.luding capital gains, whether or not teruablo,
received by him or his spouse or children during the preceding calendar
year.- The Coiinissioa contends that this low threshold make;; the reporting
very burdensome for f;0:00 individuals subject to the lav? without actually-
provi.di.ng critical financial inform,"Lion. Farther, the Coarai.ssion
assorts that by increasing the threshold to $:,0C0, truly signi.-fi.cant
sources of income would not be. obfuscated by the inclusion of income
sources of limited value.

Sec.39.50.030(b) (6) ~ite: loans or Loan Guarsntees)

This subsection presently requires the. reporting of only personal
loans to the. official and family me ""urs as indicated. Given the. emphasis
on the need to report business interests (i.e., partnership, professional
corporation, and corporation in which there is controlling interest:) in
other sections of this law dealing with sources of incare, contracts,
and lease:;, this subsection should be amended to include the requirement
to report the same information about: business leans, loan qunraatoas,
and crecli tors.

Sec:. 39.50.030(b)(7) (Re: Contracts)
Subsection (/) as presently written requires State uu.d municipal

officvivs to ccpui.-L contracts they bold with the state, but: not contracts
they hold with the m «lvapali.ty. On?, could hardly believe that this



situation v/as intended; at: roust have been a drafting oversight. A

il li . clofCigjalls contract relationship G «my) with 1:1r."yaj.ci-pal.ify
lior she serves is critical to adequate disclosure. Such coulcl also be
the. case in situations in which a state official wakes state funding
allocation decisions regarding n?_micipalities with which. he or she lins a
contract, Tnerefore, the Ccxr-.oi.ssion suggests that the -definition of
"instni. natality of the state" be. avonded to include meni.ciprilitios.

Sec. 39.50.050(d) (Me: Publishing of Reports)

In sir. years of experience there has never been a request for a
copy of all the contents of all Statements; "publishing”™ all 500 plus
Conflict of Interest Statements would only be wasteful. If a section
concerning accessibility of the Statements is desirable, it should
reflect toe current practice of waiting copies of particular Statements
upon request for the regular copying charge..

New Section Needed (Re: Municipal Officers)

As 39.50 does not provide for penalties for failure to report by
inuni.ci.pnl officers as it-does for state public officials in sections
.070, .039, .110, .1.20 and .130. Ins only penalty prov.Isi.cn which
applies to nrvnicipal officials provides a civil penalty for late filing.
Short of tbs potential dangers of a charge of "wi.lfu'l. violation"™ under
section .050, it would appear that a municipal official who doesn"t file,
at all is in less jeopardy than one who sirply fit is late.
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Alaska State T * ...
- Senate
Offcl Business Judiciary Committeg Stets Captl

Juneau, Alaska 99811
MINUTES OF THE SENATE JUDICIARY COVMITTEE
OF
MARCH 1, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:

SJR 6 - Proposing an amendment to the Constitution of the State of
Alaska relating to sessions of the legislature.

B 167 - "An Act relating to election campaigns and to the
composition and responsibilities of the Alaska Public
Offices Commission; and providing for an effective
date."

SCR 37 - Relating to the use of computers and telecommunication
systems.

SIR 13 - Relating to the ratification of an amendment to the
Constitution of the United States defining Congressional
representation and voting rights for residents of the
District of Columbia.

The meeting of the Senate Juiiciary Committee was called to order by
Chairman Rodey at 1:40 P.M. Committee members present were: Senators
Rodey, Parr, and Ray. Senator Bennett was absent.

The first item brought before the committee was B 167. Senator Rodey
introduced the new amendment and gave an explanation of its intent.

Senator Parr introduced a second amendment to SB 167 and gave an
explanation to the Committee.

Senator Ray suggests that the Committee put a definition section in
giving a definition of "knowingly”, and "reasonably complete report".

Shari Holmes, Alaska Public Offices Commission, testifies in favor cf SB
167. In reference to Senator Rays suggestion of including a definition
section, she stated that there should not be a definition section
included so that the court could nmeke its own determination.

Senator Parr expresses his objection to leaving the decisions to others,
such as the court.



Senator Rodey offered language for "reasonably complete report” which is
as follows: "reasonably complete report” means a report which
accurately reflects the campaign contributions and expenditures of the
candidate and which is free from significant omissions which are known
to the candidate. There was no objection and the language was adopted.

Senator Ray moved that "knowingly” have the sane definition as it does
in the criminal code. There was no objection to its adoption.

i
Senator Ray moved that paragraph (a) and paragraph (b) of the committee
substitute be reversed. There was no objection and the amendment was
adopted.

Senator Ray nmoved that on page 11, line 14, "knowingly” be inserted
between the words "or" and "falling".

Senator Parr suggested that after the word office, add "except State
Legislature”. The motion failed; Parr voted yea, Rodey and Ray voted
nea.

Senator Ray nmoved that SB 167 be moved from committee. Senator Parr
objected. As a result, Senator Rodey laid SB 167 on the* table until
Senator Bennett could be present for a majority vntd.

Chairman Rodey next brought SCR 37 before the committee.

After a brief explanation of the bill by Senator Parr and a brief
discussion, Senator Parr moved that the bill be passed from committee.
There was no objection and the bill was passed with a unanimous do pass
vote.

Chairman Rodey next brought SJR 13 before the committee.

Susan Clark, representing nlaska Association of University Wonmen,
testified in favor of SIR 13.

Paula 7iegler, League of Woren Voters, cane before the committee and
testified in favor of SJR 13.

Senator Bennett entered the room for the vote of SB 167. Chairman Rodey
excused Ms. Zieglo*' ior the purpose of voting on SB 167.

Senator Ray again movp) that SB 167 be passed from committee. Sen ,ors
Rodey, Ray, and Bennett voted yea. Senator Parr voted nea. The bill was
passed from committee with individual recommendations. Senator Parr
signed do not pass, Senator Bennett signed no recommendation, Senators
Ray and Rodey signed do pass.

Senator Bennett left to attend to his Finance Committee duties.

Chairman Rodey asked Ms. Ziegler to join the committee members and
resume her testimony.



After brief discussion, Senator Rodey noved that SIJR 13 be passed from
committee. There was no objection.

Senator Parr and Ray signed no
recommendation, Senator Rodey signed do pass.

Chairman Rodey adjourned the meeting at 3:05 P.M.



SENATE AVENDVENT NO.

CSSB 167 (rules)
Page 12, line 10

AS 15.13 is amended by adding a new section to read: Sec.
15.13.121. EFFECT OF CERTAIN CONVICTIONS, (fc) If a successful
candidate for a state oG,municipal elective office is convicted of a
misdemeanor described in AS 15.13.120(a) (1), (3), or (6), the election
of that candidate shall be declared void by the director of the Division
of Elections, and the candidate may not hold the office to which the
candidate was elected. A vacancy occurring under this section shall be
filled as required by law.

fa) When a candidate or an elected official is charged with a
misdemeanor described in (]j) of this section, the case shall be promptly

tried and shall be accorded a preferred status by the courts to ensure a
speedy disposition of the matter.

Renumber sections accordingly.

r
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;enators divided gver bill

to revamp campaign law

4 The Associated PresR

MIUNEAU - Divided T
what action should be taken
against candidates who violate
campaign laws to gain public
office, “the Senaté decided
ThursdaY to return to commit-

tee a bill revam mg the state’s
campalgn rinancing law,

Earler this week senators

voted t0 ax a State law that

p. allows the Alaska Public Of—

fices Commission (APOC
void the election of a candldate
*who breaks a camPalgn law or
reasurer or
tX campajgn treasurervm

ates cam alqn law,

Repeated attempts led b

Maéorltiy Leader Pat Rodey,
aq, to restore ~ the
APOC’s clout have failed. Rod-
ey proposed an amendment
calling or the ee (in of a
state or local official to be
voided if the candidate is con-
victed of breaking a campaign

financing law, rather than just
accused.

Fairhanks Sen, Charlie Parr,
a candidate for ||eutenan(§ ov-
ernor, proposed an amen
that would prevent the APOC
from k|ckmgi elected state offi-
cials officials out of office for
violating campaign la\ys.

The amendment did not
come up for a vote. w -

Parr, D-Fairbanks, said it is
common sense that roh|b||tn%
a governqr from taking office |
more senous than barring vil-

?ﬁ counm members from as-
suming their posts.

He said the will of voters
should be carried out.
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SENATE AVENDIVENT NO.

CSSB 167 (rules)
Page 12, line 10

AS 15.13 is amended by adding a new section to read: Sec.
15.13.121. EFFECT OF CERTAIN CONVICTIONS. U) If a successful
candidate for a state of municipal elective office is convicted of a
misdemeanor described in AS 15.13.120(a) (1), (3), or (6), the election
of that candidate shall be declared void by the director of the Division,
of Elections, and the candidate nmay not hold the office to which the
candidate was elected. A vacancy occurring under this section shall be
filled as required by law.

\ (y) When a candidate or an elected official is charged with a

misdemeanor described in (a) of this section, the case shell be promptly
tried and shall be accorded a preferred status by the courts to ensure a
speedy disposition of the matter.

Renumber sections accordingly.
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AVENDVENT TO CSSB 167 (RULES) By the Judiciary Committee

Page 11, line 14
Insert the word "knowingly” between the word "or" and the word
"failing".

Page 12, line 10
AS 15.13 is amended by adding a new section to read:

Sec.15.13.121. EFFECT OF CERTAIN CONVICTIONS, (a) When a candidate or
an elected official is charged with a misdemeanor described in (b) of
this section, the case shall be promptly tried and shall be accorded a
preferred status by the courts to ensure a speedy disposition of the
matter.

(b) If a successful candidate for a state or municipal
elective office is convicted of a misdemeanor described in AS 15.13.-
120(a) (1), (3), or (6), the election of that candidate shall be
declared void by the director of the Division of Elections, and the
candidate nmay not hold the office to which the candidate wes elected. A
vacancy occurring under this section shall be filled as required by law.

Page 13, line 25
15.13113f is amended by adding the following paragraphs:

(8) "knowingly" means the sanme as that set out in AS
11.Cl1.500(a)(2).

(9) "reasonably complete report" means a report which
accurately reflects the campaign contributions and expenditures o* the
candidate and which is free from significant ommissions which are known
to the candidate.

Renumber sections accordingly.



MEMORANDUM SteHfe of Alaska

TO: DATE:

Shari Holmes Februéry 28, 1982
Chairperson nLE NO:

Alaska Public Offices Commission
TELEPHONE NO

276-3550
from: wWlison L# condon subject: Removal Provision
Attorney General * AS15.13.120

By: Elizabeth "age Kennedy
Assistant Attorney General

I have read Mr. Bradley®"s memo of February 25, 1982,
concerning the possibility of a removal from office for
violation of the campaign disclosure laws of a state
official. I believe he somewhat misreads the intent of the
court in its decison in State v. Marshall, 633 P.2d 227
(Alaska 1981), and other case law in this area.

The basic question on which most of the decisions have
turned in this area is whether such a provision becomes a
qualification requirement (to use our Court®"s terms) which
must necessarily be set out in the Constitution (ie. age,
eligibile to vote, etc.), or an eligibility requirement which
may be set out by law (ie. Tfiling papers for office, riling on

time, etc.). IfT it is the former, then there is a
constitutional problem. IT it is the latter, the legislature
may set out such provisions with no constitutional

impediment. It is my contention that the provision of AS

15.13.120(b) 1is the latter, and that our Supreme Court, 1in the
Marshall decision, looked with favor upon that idea.

The only authority our Court cited for the precedent
that such a provision is a qualification requirement was a
split decision in Florida. Maloney v. Kirk, 212 So.2d 609
(Fla. 1968). The Court then said:

A majority of courts, however, have rejected this
view. See Secretary of State v. McGucken, 22 A. 2d
693, 695 rMdV App. 1966); Saari v. Gleason, 148 N.W.
293, 294-95 (minn. 1914), reaffirmed 1in Pavlak V.
Growe, 284 N.W. 2d 174, .177-78 (Minn. 1979)7 Laborer"s
Educational & Political Club-Independent v. Danforth,
561 S,W,2d 739, 344 (Mo. 1977); State ex rel La
Follette v. Kohler, 228 N.W. 895, 907-08 (Wise.
1930) . (at 232)
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Shari Holmes
Alaska Public Offices Commission
Page 2

The Court explained that in Pavlak and Danforth the laws went
even further, declaring that a candidate who. violated the law
and was removed could not run for another public office.
Since those laws stated a qualification requirement for the
future office they could not stand, but the rest of the laws
were held valid.

The Court then went on to state in no uncertain terms
that they were persuaded by the majority cases, and that the
forfeiture law only excludes those who "obtain their offices
by unlawful means," and prevents them "from reaping the
benefit of their wrong."” Quoting Pavlak and other cases, the
Court stated that the legislature has the authority to set out
campaign practices and to promote fair elections, and that
therefore implied the power to have unfair elections set
aside, (p. 232). By passing a provision which would set aside
an improper election, the legislature is not setting up a
qualifitfction to run for office, but an eligibility standard
for the gaining and holding of that office.

Something should be said about the footnote referred
to by Mr. 3radley. I do not read it as he does. The Court
lumped together those covered by the eligibility requirement
as "local election, the governor, the lieutenant governor, and
to a "judge seeking electoral confirmation."" (at p. 231)_ The
Court was speaking about the possible adoption of the 1idea
that empowering courts to investigate and declare an election
invalid was a separation of powers problem. The footnote
merely says that adoption of such a standard would involve
inconsistency, and they would prefer a "uniform application."”
Since the Court held, in thir case that the legilature could
give such power to the judiciary as to local officials, they
could not be intending to exclude everyone to be uniform, but
rather to include everyone, even state legislative candidates.

For the above two reasons | do not believe that the
question of the legislature™s right to set out election law
violations which include remova* from office 1is as open as nr.
Bradley has suggested. I.believe our court has been very
clear in construing AS15.13 as an eligibility requirement for
the gaining of the office, rather than as a qualification for
the standing for that office, and has found no problem with
either separation of powers or constitutionality.



Senate Amendment No.

CSSB 167 (rules)

Page 12, line 10

AS 15.13 is amended by adding a new section to read: Sec. 15.13.121.
EFFECT OF CERTAIN CONVICTIONS, (a) |If a successful candidate for a state or
municipal elective office is convicted of a misdemeanor”escribedui AS 15.13.120(a)
(1), (3), or (6), the election of that‘candidate’'™'wb'i~aH™theftrahdidate nay not
hold the office to which thecandidate was elected”™ A vacancy occurring under
this section shall oe filled as required by law.

(b) When a candidate or an elected official is charged with a
misdemeanor described in (a) of this section, the case shall be promptly tried
and shall be accorded a preferred status by the courts to ensure a speedy disposi—
tion of the matter.

Renumber sections according!’.



POUCH Y «STATE CAPITOL

YG3I H1© 0® (LATQDIMII ” ST
LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 25, 1982

SUBJECT: Effect of certain convictions;
(Amendment to AS 15.13.120(b) 1in SB 167)

TO: Senator Charles H. Parr

FROM: Richard A. Bradley AN
Legislative Counsel- ~

You have provided us with an amendment prepared for

Senator Rodey which would (apparently) cause the repeal of
AS 15.13.120(b) and its replacement with a new Sec, 121.

The section had been viewed as moribund until recently; when
I had been asked to draft a bill cleaning up the invalid
provisions of AS 15.13, it was my usual custom to include
the repeal of Sec. 120(b). And it is fair to note that
until 1last fall, the commission has not sought to implement
the provision.

But at that time, the commission filed a complaint 1in the
Supreme Court against Joseph Marshall, a successful candi—
date for election to municipal office in Fairbanks. The
Supreme Court enforced AS 15.13.120(b) according to its
terms.

It has always been assumed that the legislature could by
general law establish the requirement found in AS 15.13.-
120(b) as to municipal elections. Municipalities are
generally viewed as creatures of the state and the
legislature may establish what qualifications it wishes for
election to municipal office. In that context, what the
Court said about the provisions 1is significant for members
of the legislature as the section is reconsidered.

The Supremo Court analyzed the law under two premises:

(1) the separation of powers concept; and (2) the exclusive
qualifications test. See, State v. Marshall, 633 P.~d 227
(Alaska 1981).



Both were held inapplicable to Marshall.

Under the separation of powers concept, a body given by the
constitution the authority to determine the qualifications

of its members 1is the exclusive determiner of those qualifi—
cations. And it follows that if the judiciary intervenes to
determine a state legislator®s qualifications under a law
similar to Sec. 120(b), a violation of the separation of
powers doctrine is presented.

The Court noted that candidates elected to municipal office
had no similar constitutional protection.

The Court said, 1in this context:

Thus even if the Tforfeiture sanction conflicts with
art. 11, sec. 12, of the Alaska constitution insofar as
state legislative elections are concerned, a question
we do not reach, (footnote) it can nonetheless consti—
tutionally apply to local elections.

633 P.2d at 231.

The footnote 1is somewhat cryptic; it notes that if the
separation of powers argument is held applicable, Sec. 120(b)
still applies to "local elections, the governor, lieutenant
governor and to a "judge seeking electoral confirmation”®.

AS 15.13.010. This possible inconsistency argues for a
uniform application.”

There may be a reason to treat, legislators differently; the
legislature possesses the constitutional mechanism to deter —
mine the qualifications of its members and the others
mentioned do not.

But it is possible that the judiciary is concerned that the
constitutional procedures for the retention of judges may be
invaded and compromised by legislation such as that under
consideration. Since the constitutional judges of the
supreme and superior courts have a constitutionally
established comprehensive scheme for their retention
elections, there may be some belief on the Court that those
procedures are the outer edges of legislative authority to
regulate the election of judges. The argument |1 suggest 1is
not stated, of course, and | may be wrong about the Court®"s
hints regarding "inconsistency".



The second reason considered by the Court in the Marshall
case was the suggestion that the grounds stated in the
constitution for the election of officers are the only (the
exclusive) qualifications that may be established. Und ir
that analysis, laws such as Sec. 120(b) add additional
qualifications. The Court stated that a "majority of the
courts have rejected this view". [633 P.2d at 23*2]

Note that the Court"s analysis is pure dicta; municipal
officers have no constitutionally established qualifications
for the offices they hold. To the extent that the Court
considered legislative office and municipal office as
presenting identical arguments, the Court misunderstood the
argument. And another fact situation must be presented to
the Court before a useful 1interpretation can be expected.

In my view, therefore, the argument that the legislature may
(or may not) establish additional qualifications for election
to constitutionally established public .office in addition to
those qualifications established constitutionally remains
open. A copy of the opinion is enclosed for your review.

RABrljb

Enclosure



Voters — not legislators — created the Alaska Public
Offices Commission in 1974 as a watchdog agency against
election and lobbying abuse. But legislators are working
on changes in the APOC that would take the teeth out of
an agency few politicians like much, anyway. Strenuous
public pressure may be necessary to ensure that the spirit
of the 1974 voter initiative is preserved against legislative
tampering.

The state Senate voted Monday to repeal existing Jaw
that provides for the voiding of the nomination or election
of a candidate who violates — or whose campaign
treasurer or deputy campaign treasurer violates — state
campaign law. The effect is to remove the agency’s
strongest tool against campaign violations and abuse.

Critics of the law say it is unfair to penalize the
candidate for his or. her subordinates’ mistakes. But
Alaskans expect elected officials to be responsible not
only for tbeir actions but the actions of their aides as
well. It does not seem unreasonable to expect the same
diligence of candidates for elected office. Gutting the law
only removes a candidate’s personal stake in preventing
violations that may well work to their advantage. It is
hardly a means of improving sthe APOC. There is an
implication, moreover, that campaign laws are somehow
less important than other laws — and that strenuous
enforcement is not worth the trouble or expense. The
facts of .political’ life speak clearly*) to a different
conclusion.- Ny

The oldest truism in the game is that money talks, even
if it does not dictate. Recent political wars bear witness.
Nationwide, Republicans in 1980 massively outspent their
Dehiocriitic ‘counterparts, and achieved' remarkable suc-
cess.” TLpt&lly, on‘the ‘other hand, .Rep: Joe Hayes
massiveiy'butsjMrit ‘his opponents in the 1981 mayoral
race but came up short, parti;- because some voters were
disturbed at the number and. size of Outside financia.
contributions revealed by APOC reports.

In any case, the APOC serves Alaskans by revealing
the dynamics behind one of the major forces in electoral
politics, and by enforcing campaign statutes and regula-
tions. The public remains free to vote as i' sees fit — but
with a better comprehension of the finaices behind a
given candidate, and a stronger presumption of integrity
in the process.

Responsible officials have tried for half a dozen years

to correct difficulties that make the APOC a sometimes-
lunwieldy instrument. They have suggested changes to
make penalties more appropriate and flexible; to tighten
jlanguage in the law; to adjust contribution limits to
:inflationary times; and to lighten unnecessary reporting
lrequirements. But legislative sponsors of reform have
hesitated at bringing their measures to the floor of the
legislature — for fear of losing the whole game while
trying to improve the rules. Such is the unpopularity,
among politicians, of an agency whose constituency exists
mainly outside the halls of power.

That is why Alaskans themselves must lean on
legislators who may try to water down the state’s election
watchdog under the guise of reform. The APOC remains
as important today as ever, with 58 of 60 legislative seats,
the governor’s race and far-reaching voter initiatives all
on the ballot this fall — and billions of dollars in public
coffers. None of the nuisances experienced by candidates
it comn:-.-.r.g with the lav car. overcome the advantages
tc ir. knowmr a: ieas: some c: the fact: c.
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Admittedly, the demand was not in the
moa. sophisticated or legally proper for.-*,
but it was adequate. At that point, all
interrogation should have ceased until an
attorney was made available to the ac-
cused. The fact that the accused did not
‘demand’ an ttorney does not persuade
us that he was not exercising his rights.
The accused was young, timid, and inex-
perienced in such situations; his failure
to make a forceful demand for counsel
does not dilute the fact that he made a
request. The failure of the detectives to
honor his request by immediately discon-
tinuing their interrogation violated the
defendant's constitutional rights under
Miranda v. Arizona.
|d at 12.

I do not take issue with the court's pro-
nouncements that a police officer may seek
clarification ot the suspect's desires if the
inquiry concerning counsel is equivocal.
However, neither version of the testimony
presented that situation. Lt. Olson testi-
fied that no inquiry at all was made, and
Giacomazzi testified that a direct inquiry
was made. Thus, 1 do not think that rule
applicable in this situation.

I would remand the case for more explicit
findings of fact and conclusions of law, in
light of the discussion above.

< 0 n5f NUMBCR SYSVIM

STATE of Alaska, Alaska Public Offices
Commission, Petitioner,

V.

Joseph D. MARSHALL, City Councilman
for the City of Fairbanks and Assembly,
man for the Fairbanks North Star Bor-
ough, Respondent.

No. 5614.
Supreme Court of Alaska.

Sept. 8, 1981.

The State Public Offices Commission
Drought petition before Supreme Court on

original jurisdiction socking to void election
of local government officer. The Supreme
Court, Connor, J., held that: (1) forfeiture
sanction provided in state election cam-
paign law was not unconstitutional; (2) ab-
sence of rulemaking by Commission for for-
feiture sanction statute did not prohibit
declaration that violation of election law
voided election; (3) scienter was not re-
quire ? before forfeiture sanction could be
imposed; and (4) officer’s violation of elec-
tion law by filing p'eelect.on report long
after the election could not be characteiized
as trivial so as to avoid application of for-
feiture sanction.

Election declared void.

1 Constitutional Law c¢=>70.4

Elections c¢=21, 24

Statute culling for forfeiture of nomi-
nation or election of candidate violating
state election campaign law was not uncon-
stitutional as violation of separation of
powers since office in question was a local
legislative body and did not involve state
legislative elections and since provision of
reporting  requirements allowed local
govetament to opt out of coverage so as to
avoid conflict with maximum local govern-
ment. AS 15.13.010, 15.13.010(a). 15.13-
120(b); Const. Art. 2, § 12: Art. 10, § 1let
seq.

2. Elections <s=>21. 24

Statute providing for forfeiture of
nomination or election to office of candi-
date violating disclosure requirements of
enaction law was not unconstitutional on
basis that tying campaign disclosure re-
quirements to forfeiture sanction impermis-
sibly added qualifications for office since,
rather than im|x>sing impermissible eligibil-
ity requirements, forfeiture sanction merely
excluded those who obtained office by un-
lawful means, that is. violation of campaign
laws and thus precluded them from reaping
lienefit of their wrong AS 15.13.110, 15.-
13.121k In
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3. Elections e=>24

Legislature’s authority to proscribe cer-
tain campaign practices and to promote fair
elections logically and necessarily implies
power to have unfair elections set aside.
AS 15.13.120(b).

4. Elections <€=231

Absence of regulation promulgated by
State Public Offices Comi,:iOrion for statute
forfeiting nomination or election of —ndi-
date violating state election campaign law
did not prohibit enforcement of statute to
void election of candidate elect/a to local
offices for failure to timely fi',- seven-day
p-e-election contributions and expenditures
report since regulations were unnecessary
to application and enforcement of the for-
feiture sanction. AS 15.13.030, 15.13.-
030(10), 15.13.110, 15.13.120(b), 39.50.050(b).

5. Elections ¢=>231, 317

Enforcement of forfeiture provisions of
stale election campaign law, which provided
that person violating chapter was guilty of
misdemeanor and election of candidate vio-
lating chapte~ was void, was not dependent
on finding scienter. AS 15.13.120.

6. Elections c=»231

Election law filing deadlines are man-
datory, and therefore substantial compli-
ance is not sufficient, absent substantial
confusion or impossibility. AS 15.13.110,
15.13.120.

7. Elections ¢=231

Local government candidate's violation
of state election campaign law by filing
preelection report long after the election
could not be characterized as trivial so as to
avoid application of forfeiture sanction
since failure to file reports required before
election frustrated purposes of requiring
disclosure of campaign contributions and
presented most egregious violation of cam-
paign reporting laws and since candidate's
preelection report was filed well after elec-
tion. AS 15.13.110, 15.13.120.

I. AS 15.13.120(b) states:
"The nomination for. or election to. an of-
fice o candidate who violates i. provision
of th., chapter is void, and, if he is
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Elizabeth Page Kennedy, Asst. Atty.
Gen., Anchorage, and Wilson L. Condon,
Atty. Gen., Juneau, for petitioner.

Arthur L. Robson, Fairbanks, for respon-
dent.

Before RABINOWITZ, C. J., and CON-
NOR, BURKE, MATTHEWS and COMP-
TON, JJ.

OPINION

CONNOR, Justice.

I. Introduction

This case involves a petition brought by
the Alaska Public Offices Commission
(APOC), before the court on original juris-
dirCon, which seeks to declare void 1 the
election of Joseph Marshall to the Fair-
banks City Council and Fairbanks North
Star Borough Assembly. On December 30,
1980, the case was submitted to superior
court judge Eben Lewis as a special master
of this court. The Master’s Report, re-
leased April 10, 1981, found a violation of

disclosure laws but recommended solely
pros|>ective enforcement of * 'hrfeiture
of office provision, pending Al promul-

gation of regulations clarifying application
of this sanction.

A. Facts

Stipulated facts and the Master’ findings
establish that Marshall violated state elec-
tion laws by failing to timely file a seven-
day pre-election contributions and expendi-
tures report during the October, 1980, Fair-
banks municipal and borough elections.
The report was due September 30, 1980.
The election was held October 7, 1980.
Marshall’s seven-day rejKirt was filed, i. e,
received, by the APOC on October 16, 1980
(sixteen days late), although it was prepar-
ed October 14. 1980.

.Marshall admits receiving on September
2Slh an APOC letter, dated Sepiemlter 24,

electee!, the successful candidate ma\ not
hold office and the office shall he filied as
required b\ law in the case of a vacancy.”
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19S0, which informed him, in part, that his
seven-day report was cue September 30,
19S0. After the deadline passed, the APOC,
by letter dated October 6, 1980 (one day
before the election), informed Marshall that
his report was past due. The letter discuss-
es civil fines for Marshall’s filing delinquen-
cy, but makes no mention of a forfeiture of
office sanction. The letter was not signed
for (i. e., not received) until October 14th,
the day Marshall finally prepared the re-
port.

Marshall has a history of failing to timely
file his contribution and expenditures re-
ports for municipal and borough elections.
During the 1974 elections, his seven-day
pre-election report was filed twenty-two
days late; no disciplinary action was taken.
During the 1977 elections, his seven-day
pre-election report was filed sixteen days
late; again, no disciplinary action was tak-
en.

Although Marshall, in the words of the
Master, “had prior experience with the law
requiring filing reports of campaign fi-
nances,” the Master nonetheless concluded
that Marshall’s failure to timely file his
1980 pre-election report "should be charac-
terized as careless or neglectful." This con-
clusion was based on a finding that "[n)o
corrupt or fraudulent acts" were commit-
ted, and apparently on Marshall’s testimony
that he “just forgot" to file.

B. Statutory Framework

Candidates for elective office must dis-
close certain information in order to qualify
for office. Among other things, the candi-

2. See note I. supra The provision continues:
"When a violation of this chapter is alleged,
the candidate's right to the nomination or the
office may be tested in an action brought in
the supreme court as a mattei of original
jurisdiction. All cases of this nature shall be
in a preferred position for purposes of argu-
ment and decision, so as to assure a speedy
disposition of the matter."”

AS 15.13.120(b)

3. The highest civil penalty is reserved tor delin-
quent seven-day pre-election reports ta) if the
report ;s less tnan thirty days late, the candi-
date mav oe assessed S5 a day, up to a maxi-
mum of 55u  hi if more tnan thirty daxs delin-
quent trer. :n* commission will ir. its nscre-

tar. ar.c or. : .se-nx-case oasis assess a civil
--rait' - -xceed' 55C j dax = AAC
a> indiBi

date must file up to five reports disclosing
campaign contributions and expenditures:
(a) one is due 30 days before the election;
(b) ore is due 7 days before the election; (c)
one is due 10 days after the election; (d)
one is due on December 31s. of each year
during which contributions or expenditures
were made which were otherwise unreport-
ed: and (e) one is due within 24 hours of
any contribution over $250 made during the
week preceding the election AS 15.13.110.
Candidates for municipal office must com-
ply with these reporting requirements un-
less the local government totes to take it-
self outside the scope of coverage. AS 15.-
13.010. Neither the city nor borough has
exempted itself.

Three sanctions are available when a can-
didate violates the reporting requirements:
imprisonment, civil fine, or forfeiture of
office. Failure to make t statement or
report, e. g., the seven-day pre-election re-
I>ort, is an explicit violation. AS 15.13.-
120(a)(1)- Violations can be treated as mis-
demeanors, punishable by up to one year
imprisonment or a maximum $5,000 fine.
AS 15.13.120(a). Daily civil penalties may
also result from late filing; the maximum
amount for late seven-day reports is $50 per
day. AS 15.13.125. Finally, an election or
nomination "is void” if obtained concurrent
with a violation of the chapter. AS 15.12.-
120ri>).J

The APOC has, by regulation, provided
for a schedule of civil |)enalties and for a
process of assessment,-1 notice,4 challenge,5

6 AAC 29.390 s'lies, in part:

"(c) Commission staff will send notice to
each candidate or group of his or its delin-
quency within five days after the due dale of
(he report.

(d) Upon receipt of a delinquent campaign
disclosure report, commissior staff will

(2) within five days - receipt of a delin-
quent report, send a ace ol the cix-i! penal-
ty assessed agains' the cancidate or group,
and include

(A) a statemr.it of the arr.nun'. of the as-
sessment; and

iBi an affidavit appeal form
ti -VAC 29.390 continues

"e* A candidate or group sumect to a civil
penai:-. assessment max

it- » a
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resolution,* and appeal7 regarding these

penalties. No regulation' have been pro-
mulgated which directly deal with the for-
feiture 8 of election sanction.

Il. Legal Issues

After first finding original jurisdiction to
be a legitimate exercise of this court's pow-
er, the Master concluded, INter alia: (a)
that the forfeiture sanction is a constitu-
tional exercise of legislative pow”r because
it “does not determine eligibility for public
office but rather establishes a mechanism to
determine whether an eligible csindidate
may be permitted to enjoy that office
(b) that the statute does not require proof
that the violation was willful, and, further,

(1) submit, within 30 days after receipt of
the assessment notice described in (d)(2) of
this section, an affidavit stating reasons for
the late filing to show why a civil penalty
shot Id not be assessed; an affidavit

(A) is a statement in writing mnde under
oath and upon penalty of PErjury: and

(B) must be sworn to before a notary pub-
lic, municipal clerk, court clerk, postmaster,
or any other person authorized to sdminister
oaths or. if none of the preceding alternatives
is available, may be signed by the official
without benefit of the oath so long as the
official states, in writing, that the tffidavil is
signed under penalty of perjury; or

(2) pay. within 30 cays after receipt of the
assessment notice described in (d)(2) of this
section, the penalty assessed.

(f) Ifa candidate or group subject to a civil
penalty assessment for the late filing of a
campaign disclosure report refuses, or fails,
within the time required, to submit an affida-
vit or make payment, the commission staff
will refer the matter to the attorney general
for appropriate action. The commission will
not hear an appeal if an affidavit is not filed
within the time requ red."”

6 AAC 29.3fKHjfi states:

"An affidavit umely filed with the commis-
sion will be conside-ec at the next regula-
meeting of the commission. If a candidate or
group's appeal is

1)
staff will notify the car.didate or group of us
decision within »5 days, and require that the
civil penalty cr.c.rall;. assessed be paid with-
in 30 oa> » after the date of the lettt; contain-
ing notification cf :r* commission's decision
or

der.ed by the cc—mission. commission
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that there is “no indication of a legislative
intent respecting the degree of willfulness"
required; (c) that the statute fails to pro-
vide standards for testing the candidate’s
right to office; and (J; that AS 15.13.-
120(b), the forfeiture sanction, should be
construed as directory rather than manda-
tory as applied to delinquent reporting vio-
lations, pending the promulgation of regu-
lations detailing the sanction’s applicability,
and in any case should not apply to any
1980 elections.* We conclude that the stat-
ute is valid and that its plain language
requires us to declare void Marshall’s elec-
tion to Lhe city council and borough assem-
bly.

(2) accepted by the commission, commis-
sion staff will notify the candidate or group
of its decision within 15 days, informing him
or it that the civil pr—<Ity assessment has
been waived and tb matter is considered
closed; or

(3) accepted, in iart, by the commission,
commission staff '« ill notify the candidate or
group of its dr tision within 15 days, and
require that the reduced civil penalty assess-
ment be paid within 30 days after the date of
the letter containing notification of the com-
mission’s decision."”

7. 6 AAC 29.390(h) states;

"A candidate or group may appeal the
commission's decision to deny or partially
accept reasons for lateness to the superior
court within 30 days after his receipt of the
notice under Rule 45 of the Appellate Rules
of the Alaska Court System. If no appeal is
made within 30 days and nc payment is
mode. the matter will be referred to the attor-
ney general! lor appropriate action."”

E. "Forfeiture" is used here in the sense of relin-
quishing something nrt legitimately obtained,
e. a "deprivation of a right in conse-
quence of the nonperformance of some obliga-
tion or condition." Blick’s Law Dictionary 778
trev. 4th ed. 1968).

9. Marshall also argued that the APOC failed to
follow us p<reral statutory and regulatory pro-
cedures AS 15 13.120(b). dealing with the for-
tenure sanct'on. requires only that a violation
he alleged and tested in the supreme court.
>t-e note 2 supra This has beer done, and the
other procedures were no; prerequisites
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--'A. Constitutionality of the

Forfeiture Sanction 1

Although rarely stated as plainly as Alas-
ka’s law, numerous other states have simi-
lar forfeiture prov.“ions.ll Several jurisdic-..

tions have declared these statutes unconsti-J "elections.
tutional on one of two grounds, neither of 'Hca Constitution,

which applies here.
pp a

[1] Tne first group of cases is premised
on a separation of powers concept. State
constitutions uniformlydeclare that the
members of each state legislative house
shall determine the election and qualifica-
tions of its members.ll Construing this
constitutional grant of authority as exclu-
SIVE, courts reason that empowering the
judiciary to investigate and declare an elec-
tion void violates, separation of powers.
see Dinan v. SWIg, 112 N.E. 91, 92, 93
(Mass.1916); COMBS V. Groener, 2s6 or. 33s,
472 P.2d 281, 282-83 (1970). Contra, State
ex rel. La Follette v. Kohfer, 200 Wis. 518,
228 N.W. 895, 908-09 (1930). This ap-
proach, however, is inapplicable here. Mar-
shall was elected to local legislative bodies.
No constitutional provision grants these
bodies the type of authority granted the
state legislative houses regarding a mem-
ber's qualifications and election. Thus even

10. The constitutionality of fling requirements
and deadlines was upheld in Jilides v. Thomas.
559 P.2d 80, 89 (Alaska 1977). In that easy we
held that failure to timely file a designatioi of
treasurer statement was fata, to a car.diuacy,
and thus affirmed the lieutenant governor's ac-
Uon in striking a state house candidate's r.ame
from the primary ballot due to his failure to
file. We noted that "[ujnder Alaska's Constitu-
uon, it is within the province of the legislature
ro establish election procedures.” Id. at 89 If
the failure to timely file can legitimately keep a
candidate out of the race, it is logical that a
similar failure can legitimately keep him or her
from assuming an office otherwise won. How-
ever. the constitutionality of the legislative act
empowering this court to declare an election
void was not at issue in Silides.

U. See, e. g,, Ky.Rev.Sial.Ann. § 121.990(10)
(Baldwin Supp. 1980); Md.Elec.Code Ann j 26-
15(f) (1957); Minn.Stat.Ann. § 2I0A.42 (West
iupp.19811: Ore.Rev.Stat § 260.355 (19791.
Wash.Rev.Coce Ann, 5 12.17.390iai '195!
cupp.l. Eacr. cf these statutes adds a reuuir-
r.er.i rot fcur.c tr. Alaska > iaw g,, violation
must oe will;-,, -Ks no forfeiture if tanure tc
meet filing requirement lour.i: bv court tc n-

if the forfeiture sanction conflicts with art,
Il, sec. 12, of the Alaska Constitution inso-
far as state legislative elections are con-
cerned, a question we do not reach,l4 it can
nonetheless constitutionally apply to local
Although Article X of the Alas-
governing local govern-
ments, intends “maximum local self-govern-
ment,” and mandates that a “liberal con-
struction shall be given to the powers of
local government,” art. X, sec. 1, no provi-
sion makes a grant of authority analogous
to that found in art. 11, sec. 12 (S€€ note 13,
SUPIa). The statute in question establishes
an election procedure and we have previous-
ly noted that “it is within the province of
the legislature to establish election proce-
dures.” Silides v. Thomas, sse p.2d o, 89
(Alaska 1977). Further, the provision of
the reporting requirements that allows a
local government to opt out of coverage, SE€
AS 15.13.010(a), saves the statute from any
unconstitutionality prei ised upon a conflict
with maximum local self-government.

[2] The second view holding forfeiture
statutes unconstitutional interprets consti-
tutionally specified qualifications for office
as exclusive, and reasons that tying cam-

for just cause (Md.Elec.Code Ann. § 26—13(h))
(Supp.1979); no forfeiture unless candidate
convicted for the gross misdemeanor of violat-
ing election laws (Minn.); no forfeiture unless
violation "deliberate and material® (Oregon);
no forfeiture unless violation "probably" affect-
ed the outcome (Wash.).

12. See Comment. The Legislature's Power to
Judge the Qualifications of Its Members, 19
Vanderbilt L.Rev. 1-110, 1410 & r,2 (1960),

13. Alaska's provision states:
"Each (house] is the judge of the election and
qualifications of us members and may expel
a member with the concurrence of iwo-thirds
of its members."

Alaska Const., art. Il. sec 12

U. We note, however, that if iue Diiian and
Combs approacr. is taken, the forfeiture sanc-
tion would not apply to state legislative elec-
tions. yet would still apply to lo'al eiecnons
:nt governor 'he lieutenant governor, and to u
mjUdEt seeking -tec.ora: confirmation AS
15.13.010 This possible inconsister.cv argues
fcr a umrorrr. application
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paign disclosure requirements to the forfei-
ture sanction impermissibly adds qualifica-
tions for the office. €& Maloney v. Kirk,
212 So.2d 609, 614 (Fla.lt 3) (split decision).
A majority of courts, however, have reject-
ed this view. OE8 Secretary of Slate v.
McGucken, 244 md. 70, 222 A.2d 693, 695
@966); Saarl V. Gleason, 126 minn. 378, 148
N.W. 293, 294-95 (1914), reaffirmed in Pav-
lak v. Growe, 284 N.w.2d 174, 177-78
(minn.1079): Laborer's Educational & Polit-
ical Club-Independent v. Danforth, se:
S.W.2d 339, 344 (Mo.1977); State €X r€l. La
Follette v. Kohier, 202 wis. 518, 228 N.w.
895, 907-08 (1930). Two of these cases,
however, did adopt this view to the extent
they were confronted with a statutory
scheme prohibiting the candidate from hold-
ing either the contested office or other pub-
lic offices for a future period of time. The
added qualification theory may more appro-
priately apply to such a situation, when
qualifications are constitutionally-based, be-
cause such statutes may be construed as
adding the condition that to qualify for
office one must never have previously vio-
lated campaign laws.'1l

[3] We are persuaded by those casestions might add.

upholding the forf iture sanction, which
reason that rather than imposing impermis-
sible eligibility requirements, the forfeiture
sanction merely excludes those who obtain
office by unlawful means, ;. e., in violation
of campaign laws, and thus precludes them
from reaping the benefit of their wrong.
Our premise is that a valid election is an
obvious, if unstated, constitutionally-based
eligibility requirement for membership in a

15. See Pavlak. 284 N.W.2d at 177. 180, Dan-
forth, 561 S.W.2d at 345; State ex rel. Palagi v.
Repae, 113 Mont. 343. 126 P.2d81b, 826(1942).

16. One case, dealing with a unique statutory .

procedure, took a third approach. In Scl.eibel
v. Pavlak, 282 N.W.2d 843 (Minn.1979), the
statute provided that the supreme court alter
rendering a fina. decision, was to forward a
copy to "the chief clerk o( the house . or the
secretary’ of the senate, as appropriate,” which
body w»» to then make the ultimate determina-
tion of the election’s validity Id at 88 In
light of the decision's lack of finality ui.d r this
scheme, the court concluded that 'he statute
unconstitutionally provided for ac isory opm-
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legislative body. OEE PﬁVlak, 284 N.W.2d
at 180 n.4. The legislature’s authority to
proscribe certain campaign practices and to
promote fair elections, recognized by this
court in Sllldes, 559 P.2d at 89, logically and
necessarily implies the power to have unfair
elections set aside. PﬁVlak, 284 N.W.2d at
177-78.5 9@ State ex rel. La Follette v.
Kohler, 202 wis. 518,228 N.w. 895, 907, 910
(1930).

Neither of the two theories underlying a
finding of unconstitutionality apply to the
facts of this case. The forfeiture sanction
does not conflict with any constitutional
provision delimiting the qualifications of as-
sembly or council members, nor with any
provision reserving exclusive authority to
determine a member's election to those
local entities. Thus we uphold the constitu-
tionality of AS 15.13.120C , on these facts.

B. Absence of Regulations

[4] The APOC is given rulemaking au-

thority in AS 15.13.030(10).17 Marshall ar-
gues that this provision requires the pro-
mulgation of regulations before his election
can be declared void. The Master agreed,
although not specifying what the regula-
Requiring regulations as
a prerequisite to enforcement would extend
a rule recognized under limited circum-
stances in Falcon V. Alaska Public Offices
Commission, s70 P2d 469, 480 (Alaska
1977), and in MeSSCHli V. State, 626 p.2d 81,
88 (Alaska 1981), but rejected in Silides v.
Thomas, s59 P2d 80, O] (Alaska 1977).

In S|||deS, two stale house candidates'
names were kept off the primary ballot due
to asserted failures to timely file financial

ions, which in turn jeopardized separation of
powers concepts Id at 846-50. See also
Stale ex rel. Smith v. District Court, 50 Mont
134, 145 P. 721. 722-23 (1914).

17. "The commission shall

(10) adopt regulations necessary to imple-
ment and clarify the provisions of AS 24 45
(Regulation of Lobbying]. AS 39.50 (Conflict
ot Interest] and this chapter [State Election
Campaigns), subject to the provisions of the
Administrative Procedures Act " (emphasis
added).

AS 15.13.030
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disclosure and appointment of campaign
treasurer statements (required by AS 39.-
50.020 and AS 15.13.060). 559 P2d at 82-
83. The candidate argued that the failure
to promulgate regulations, per AS 15.13.-
030(10), prevented him from knowing where
to obtain the filing forms. Notwithstand-
ing the allegation of actual confusion,
which is not present in this case, we none-
theless rejected the candidate’s argument:

“Although it would have been preferable
to have promulgated regulations, we do
not think any regulations were necessary
to implement the mandatory filing provi-
sions established by AS 15.13.060(c).”
(emphasis added).

Id. at 91.

This rule was modified in Falcon, where
we refused to enforce a financial interest
disclosure requirement until regulations
were promulgated. Falcon involved a con-
stitutional claim of privacy. The issue was
whetner a public official, who was also a
doctor, was required to disclose patient’s
names as "sources of income." After first
finding a privacy protection ir. favor of the
patients, and weighing this against the le-
gitimate purposes underlying disclosure, we

18. The relevant statute, AS 39.50.050(b), pro-
vided:

"The commission shall promulgate regula-
tions to implement anc! interpret the provi-
sions ot this chapter; regulations or interpre-
tation shall be within the indents and pur-
poses ot this chapter ...." (emphasis add-
ed).

19. The financial-Interests disclosure statute re-
quires two reports, one due 30 days afttr nomi-
nation or appo‘ntfnent. and one due "no la'er
than April 15 or 15 days after" tiling a fedtral
income lax return (whichever is first) for each
succeeding year, AS 39.50.020(-). AS 39.50-
060(b) states, in part:

"Any person failing to or reiusmg to comply
with the requirements of this chapter, in ad-
dition to the penalties described, shall forfeit
his nomination to office and shall not be
seated or installed sr. office If he has noi
complied.”

AS 39.50.070. 080. and .110 detail this sanc-
tion as it applies to executive emolovees. com-
mission or board members and judicial offi-
cers.

The APOC regulations implementing tnese
provisions provide tor » continuum j. sanc-
tions

concluded that absent protective regula-
tions the disclosure law impermissibly in-
fringed on a constitutionally protected zone
of privacy. 570 P.2d at 4S0.18 Finally, Mes-
scrli aiso required the promulgation of reg-
ulations where necessary to protect consti-
tutional guarantees of free speech. 626
P.2d at 88.

Reading these cases together leads to thr
conclusion that the absence of regulations is
not fatal to enforcement of the sanction
unless "necessary" to implement the sanc-
tion or to protect a constitutional right. No
constitutional claim analogous to that in
Falcon or Messerli is argued here. Regula-
tions detailing application of the forfeiture
sanction would be helpful, but the issue
here is whether they are "necessary." Reg-
ulationa could add procedural prerequisites,
e. g., require explicit no'ice to the candidate
that delinquent filing can or will result in
forfeiture, as well as delineate when the
sanction will apply. Further, regulations
could add a mitigating aspect to the sanc-
tion. For example, the regulations pertain-
ing to removal from office for failure to file
financial disclosure create a “sliding scale"
of sanctions bused on the type of offense.T

(1) If the initial staiement ,s not timely filed,
the official or candidate is informed by certified
mail that his report Is delinquent and that he is
subject to criminal penalties, the Department
of Administration is requested to freeze pry,
per diem and travel pnym*.’j and the attorney

general is informed of the failure to file. See C
AAC 29.115(a), .120(a).
(2) If the annual conflict-of-interest state-

ment Is not filed by April
notified, and so Is the attorney general.
AAC 29.115(b). .120(b), .125.

(3) If the annual report becomes delinquent
by 30 days, the official is notified he is delln-
queni "and that he is subject to removal from
office." and the governor, judicial council, or
attorney general (whichever Is appropriate) is
notified and requested to remove the official or.
m the’c se of the attorney general, requested to
take appropriate action See 6 AAC 29 -
115(c), .120<c). .125(b)

In addition, lines are imposed for late filing
See 6 AAC 29 110, 135

As regards municipal officials, reierra! to the
attorney general (or appropriate action is mane
wnen reports are 30 davs pasi due See 6 AAC
29.14<jiji and ibi

The controlling itatutr
require j seating ot sanctions

15, the official is
See 6

:0es not specif, or
Arguamy suers
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Even though potentially helpful, however,
we do not view regulations as necessary to
the application and enforcement of the for-
feiture sanction. The statute calls for the
sanction in plain language and prescribes
procedurally how it is obtained.20 The ab-
sence of regulations is not fatal.

C. Scienter

[5] Many forfeiture provisions require

that a violation be deliberate, willful, know-
ing, or be committed with some type of
scienter.11  Alaska's statute contains no
such provision, simply stating: (a) “[a] per-
son who violates a provision of this chapter
is guilty of a misdemeanor,” AS 15.13.-
120(a); and (b) the election "of a candidate
who violates a provision of this chapter . ..
is void...." AS 15.13.120(b). Marshall
asks tha’ we read into the stitute a require-
ment that violations, to b'l idionable, must
be knowing or willful.

The ac' was amended several times. The
original version of AS 15.13.120, defining
violations and providing, IN{er a||a, for for-
feiture, did not require willfulness for a
failure to report tn constitute a violation,
nor as a prcrequis  to forfeiture. OBE SB
388, 8th Legis.,, 20 -ess. at 10 (Feb. 18,
1974). The bill did require that an illegal
contribution be accepted "knowingly" for it
tx. constitute a violation. d at 9. Compar-
ison Of these provisions shows that the leg-
islature’s omission Of such a requirement
regarding disclosure reports was deliberate.
With the exception of one intervening ver-
sion of the bill,2 a scienter element was
never added, and the statute has always
read, in relevant part:

regulations are beyond the power ol the APOC
and thus are not a legitimate exercise of dele-
gated authority. See State ex rel. Public Dis-
closure comm®n v. Rains, 67 Wash.2d 626. P55
P.2d 1368. 1372-73 (1976). Starring with the
premise that agency rules cannot amend the
statute, the court in that case held that the
commission vas without power to promulgate
filing deadlines absent a specific statutory au-
thority cone rnmg filing deadlines, even though
charged with the genera! authority to adopt
clarifying regulations

20. See note 2. supra.

633 PACIFIC REPORTER. 2d SERIES

"(a) A person who violates a provision of
this chapter is guilty of a misdemeanor

A violation includes but. is not lim-
ited to ...:

1) failing to make a statement or re-

port required to be made ..., or failing
to make a statement or report at the time
[it] is required ...;

(6) knowingly accepting a contribution
in violation of sec. 70
(b) The nomination for, or election to, an
office of a candidate who violates a provi-
sion of this chapter ... s void "

AS 15.13.120.

The absence of a scienter element in the
federal campaign laws led to the conclusion
that willfulness is not required. OB€ United
Stales v. Finance Committee to Reelect the
President, so7 F.d 1194, 1197 (D.C.Cir.
1974). A similar result obtains here. The
statute contains no scienter lequirement
and on these facts we decline to impose one.
Even were we to do so, Marshall’s willful-
ness is inferable from his prior experience
with the election filing requirements. Giv-
en that history, the Master's finding that
the failure to file was “careless or neglect-
ful" borders on being clearly erroneous.

D. Application of the Forfeiture Sanction

[6] Courts have taken various ap-

proaches in efforts to mitigate the forfei-
ture sanction. Some hold that while filing
is mandatory, the deadline for doing so is
directory; thus, a late refiort is not a viola-
tion,_and the election is valid. OE€ Sa”ey v.
Smlth, 201 S.C, 338. 23 S.E.2d 6, 8 (1942);
Sjoslrom v, lishop, 15 utah 2d 373, 393
P.2d 472, 474 (19G4).23 These cases, how-

21. See note Il. supra

22. In HCS CSSB 386 8th Legis., 2d Sess. (Mar.
14. 1974), substantially a campaign finance-lim-
itation bill, a "wilful violation" with the candi-
da’e's "knowledge" was a precondition to for-
feiture. Id at 13. This version was subse-
put-nth rejected

73, Building from these cases, the Master rec-
ommends that the sanction be considered direc-
tors' rather than mandatory, No located case
adopts such an analysis

In addition to Salley the Master relied on
Best v Sidrboiiom. 270 Ky. 422. 109 S wW.2d
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ever, dealt with post-electior. reports, which
could not affect the election whether timely
or delinquent. Pre-election reports, on the
other hand, do provide the electorate with
information that may affect its decision;
manifestly the timeliness of those reports is
critical. The SJCSlrom court relied or this
reasoning in excusing a delinquent post-
W report:
Where statutes governing the conduct
of elections require something to be done
before the election, so it might have some
influence on the election's outcome, it is
usually held that the time requirement is
mandatory."

393 PJ2d at 474. We have previously stated
that election law filing deadlines are man-
datory,14 and therefore substantial compli-
ance is not sufficient, absent substantial
confusion or “impossibility." Sllldes, 559
P.2d at 86 (lack of clarity and impossibility
warranted application of substantial compli-
ance doctrine where one statute required
that finuncial disclosure statement be filed
in Anchorage, while other allowed declara-
tion of candidacy to be filed in Juneau, but
former statute contemplated contemporane-
ous filing; held: sufficient if report for
Anchorage is in mail by due date). There
are no allegations of substantial confusion
or impossibility; the deadline for filing the
report was mandatory and we agree with
the Master's finding that Marshall’s failure
to timeiy file violated the election reporting
statute.

[71 Another aoproach has been to recog-
nize the validity of a forfeiture sanction,

p36 (1937). The precise issue in Best was
wh.'ther a candidate could amend a pre-elec-
tion e.\p»r>jiture statement after the election to
"cure" the report (which was inaccurate, but
umely) so as to avoid forfeiture. The court
held he could. Whatever relevance Best holds
here was eliminated by a subsequent opinion
from the same jurisdiction. In Dempsey .
Stovall, 41S S.wW.2d 419 (Ky.1967). the court
held an election void lor the failure to file
pre-election reports until after the election,
stating:
“Tht filing of financial reports . isa man-
dators requirement It is patent that a
failure to file reports and designations re-
quired Dy the act until after the date of the
Pnmar- cannot De deemed compliance, suo-
stantia. or stnc: In this state nf case it

but to construe forfeiture as not applying
when violations are technical, trivial, or in-
substantial, or could not have affected the
election. See State ex rel. Hampel V. Mit-
ten, 227 wis, 59, 278 N.W. 431, 434 (1938).
Centra, Cock v. Corbett, 251 or. 263, 446
PJ2d 179, I&I (1968). Marshall's violation,
filing a pre-election report long after the
election, however, cannot be characterized
as trivial and thus we need not resolve at
this time whether a "trivial" violation can
preclude applying the forfeiture sanction.

Disclosure of campaign contributions, and
to a lesser extent of expenditures, serves
substantial interests, which have been ably
articulated by the United States b.-oreme
Court;

“First, disclosure provides the electorate
with information ‘as to where political
campaign money comes from and how it
is spent by the candidate' in order to aid
the voter in evaluating those who seek
federal office. It allows voters to place
each candidate in the political spectrum
more precisely than is often possible sole-
ly on the basis of party labels and cam-
paign speeches. The sources of a candi-
date’s financial support also alert the vot-
er to the interests to which a candidate is
most likely to be responsive and thus
facilitate predictions of future perform-
ance in office.

Second, disclosure requirements deter
actual corruption and avoid the appear-
ance of corruption by exposing large con-
tributions and expenditures to the light

would be to emasculate the salutory provi-
sions of the act to permit appellee to
receive the benefits of the nomination obtain-
ed in flagrant violation of the law's clear
provisions."
Id. at 422. The court then declared the candi-
date's nomination election void.

24. Silides ¢ Thomas. 559 P.2d at 85 n. 12
Accord 2A C. Sands. Sutherland Statutory Con-
struction § 37.21 (4th Ed. 1973):

"Provisions of statutes governing the con-
duct of elections which have the purpose of
securing i complete and enlightened vote or
preventing fraud, wnerc failure to comply is
capable of influencing the outcome of the
election, are mandator. "
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of publicity. This exposure may discour-
age 'hose who would use money for im-
prop purposes either before or after the
election. A public armed with informa-
tion about a candidate’s most generous
supporters is better able to detect ar.y
post-election special favors that may be
given in return. And, as we recognized
in Burroughs v. United States, (290 u.s.
534, 54 S.CL 287, 78 L.Ed. 484] ... Con-
gress could reasonably conclude that full
disclosure during an election campaign
tends ‘to prevent the corrupt use of mon-
ey to affect elections.” In enacting these
requirements it may have been mindful
of Mr. Justice Brandeis’ advice:
‘Publicity is justly commended as a
remedy for social and industrial dis-
eases. Sunlight is said to be the best of
disinfectants: electric light the most
efficient policeman.’

Third, and not least significant, record-
keeping, reporting, and disclosure re-
quirements are an essential means of
gathering the data necessary to detect
violations of the contribution limitations
described above.

The disclosure requirements, as a gen-
eral matter, directly serve substantial
governmental interests." (citation and
footnotes omitted).

Buckley v. Valeo, 424 u.s. 1. 66-55, 96 s.cL
612, 657-658, 46 L.Ed.2d 659. 715 (1976)"
quoted in Messerli v. State, 626 p.2d 81, 85
(Alas’ 1981).

Failure to file reports required before n
election frustrates these purposes, and

25. See also Brown v. Super or Court. 5 Cat.3d
509, 96 Cal.Rptr. 594, 487 P.2d 1224, 1234
(1971) (insuring a better informed electorate,
through disclosure, is a compelling state inter-
est); State v. (1972) Dan J. Evans Campaign
Comm., 86 \Vash.2d 503, 546 P.2d 75. 78 (1976)
(the purpose of contribution disclosure is to
inform the public and elected representatives of
expenditures by persons whose purpose is to
influence or affect government decisionmak-

ing).

26. For example, the legislature eliminated
"(ajlmost all individual penalties for enforce-
ment.” Warren. 543 P.2d at 741; and eliminat-
ed

**[a]l! power of the watchdog committee to
delay certification of candidates or to bring
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presents a most egregious violation of cam-
paign reporting laws. The deadlines for
filing are mandatory, and the plain mean-
ing of the statute makes the forfeiture
sanction applicable. The only indication
that the legislature may not have meant
what it plainly said is whatever guidance is
inferable from the fact the statute was
passed in order to preclude a vole on a
substantially similar initiative. €€ Warren
v. Boucher, 3 P2d 731 (alaska 1975). In
Warren, this court compared the disclosure
legislation vdth the disclosure initiative and
found them substantially similar; the ini-
tiative was therefore kept off the balloL
|d at 735, 739-40. The dissent pointed out
various differences, including that the act
eliminated many enforcement provisions
found in the initiative.2* Arguably this evi-
dences a legislative intent to have a weakly
enforced act; however, the statutory lan-
guage is clear and must prevail over tan-
gential inferences. Further, we noted in
Warren that "certain violations under each
measure work a forfeiture of nomination or
election.” 543 P.2d at 737. |If the legisla-
ture intended non-stricl application, it could
have so provided.

The statutory forfeiture of office provi-
sion applies here by its own clear language
to Marshall’s election. His violation was
significant. His 1980 se.ven-day pre-elec-
tion report was not simply a few days late;
rather, it was not filed until well after the
election. The sanction is a perfectly valid
legislative enactment, 27 and the fact that its

charges requiring a delay of certification ...
(and eliminated) the power of the court to
declare the second highest vote-getter elected
where expenditure violations were found.”
(footnotes omitted).

Id at 742.

27. Numerous courts have either recognized the
validity of a forfeiture sanction, see Laborer's
Educational & Political Club-Independent w.
Danforth. 561 S.W.2d 339, 344 (Mo0.1977);
State ex rel Palapi v Repan, 113 Mont. 343,
126 P.2d 818. 825 (1942). Stale ex rel La
Follette v. Kohler. 226 N.W. 895. 907 910 (Wis
1930). or hav applied it to election law viola-
tions Set Den.psev v. Stovall. 4)8 S.W.2d
419, 422 (Ky.1967) (failure to file pre-election
icport until after t-iection compelled forfeiture).

o
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application may have unpleasant conse-
quences for ar. otherwise duly elected offi-
cial does not justify interpreting it in a
manner incompatible with the plain mean-
ing of the statute.3

Marshall’s election to the city council for
the City of Fairbanks and to the assembly
for the Fairbanks North Star Porough is
declared void.

9} oS

Robert N. WAINSCOTT, Individually and
as Personal Representative for the Es-
tate of Deborah K. Wainscott, Appel-
lant,

V.

Charles J. OSSENKOP and State Farm
Fire and Casualty Company, Appellees.

No. 4476.
Supreme Court of Alaska.

Sept I, 1981.

Appeal was taken from the entry by
the Superior Court, Third Judicial District,
Anchorage, Victor D. Carlson, J., of summa-
ry judgment against, and denial of summa-
ry judgment in favor of, the husband, indi-
vidually and as personal representative of
the estate of his daughter, in an action
under an automobile policy. The Supreme
Court Rabinowitv, Chief Justice, held that:
(1) for purposes of det Training whether the
daughter was a resid* nt of the husband’s
household, and thus was within the cover-

5ecmary of slate v. McGucken. 2+4 Md. 70.
722 A.2d 693, 655-97 (1966) (failure to timely
appoint campaign treasurer designation com-
pelled forfeiture): Cook v. Corbftl. 251 Or. 263.
++6 P.2d 179. 165 (1968> (false statements ir.
acts were deliberate ano material violations and
compelled forfeiturei. modified in Combs e
Greene.-. 256 Or 336. 472 P.2d 281. 282-63
IS"0t (forfeiture sanction unconstitutiona.lv
infringes legislature <exclusive cower to ceter-
cv.ne memoers e:ect;or.. except as apoiiec to

age of the policy, was to be determined by
whether the husband intended to be perma-
nently separated from his daughter, not
whether the husband intended to be perma-
nently separated from his wife; (2) the
definition of the term “his household" in
the coverage provision was ambiguous; and
(3) the daughter should have been found to
be an additional insured since it was entire-
ly reasonable for the hushand to expect,
during the interim period before the bonds
of marriage had been officially dissolved
and before any provisions had been made
for tne care and custody of the minor chil-
dren of the marriage, that his policy could
continue to include within its coverage
those who lived within the household for
which he continued to be the sole source of
support, even though he had recently, and
perhaps permanently, discontinued his actu-
al physical presence there.

Reversed and remanded with instruc-

tions.

Conner, J dissented with an opinion.

1. Insurance ¢=435.8(4)

In action under automobile policy
wherein it was necessary to determine
whether daughter was resident of hus-

band's household, and thus covered as "ad-
ditional insured,” after husband and wife
separated, issue was not intention of hus-
band and wife as to whether they planned
to reconcile or remain apart; rather, focus
was on relationship between husband and
his daughter.

2. Insurance ¢=435.8(4)

For purposes of determining whether
daughter was resident of husband's house-
hold, and thus covered as “additional in-

primary contests, which was the situation in

Cook).

28. We reject Marshall's argument that because
the sanction has never been enforced before it
cannot now oe applied Equal protection is not
violated by unequal enfoi-emeni of a valid law

ent a snowing of intentional discrimination.
ﬁﬁdes V. Thomas. 559 P.2d 80. 89 (Alaska

1277i  \o sucn showing has been made here
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