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Official Business Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
MAY 17, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:

CSHB 726 - "An Act providing an exemption from the Alaska
Employment Security Act for certain employees of
certain corporations.”

HJR 41 - Proposing an amendment to the Constitution of the State of

Alaska defining the term "appropriation”.

The meeting of the Senate Judiciary Committee was called to order by
Chairman Rodey at 1:30 P.M. Committee members present were: Senators
Rodey, Parr, Ray, and Anderson. Senator Bennett was absent.

002 - Call to order.

008 - Chairman Podey brought CSHB 726 before the committee.

012 - Judy Knight, Department of Labor, testified stating the Department
dTcd not have a problem with the bill as written.

019 - Senator Ray states his opposition to the bill.

442 - Bill Cook, of Representative Barnes® office, testified in favor of
CSHB 726.

495 - Judy Knight suggested adding "executive officer”™ on Page 1, Line
18, instead of "the employee™.

518 - Senator Ray moved to adopt this amendment. There was no
objection.

584 - Senator Ray moved to pass CSHB 726 with individual
recommendations. There was no objection.



590 - Chairman Rodey brought HJR 41 before the committee.
594 - Representative Beirne testified in favor of this bill.

696 - After brief discussion, Senator Parr moved to pass HJR 41 with
individual recommendations. There was no objection.

700 - Senator Rodey brought the Comparative Fault Act before the
committee for possible introduction.

710 - Senator Ray moved to introduct the Comparative Fault Act and to
put it into subcommittee. There was tio objection.

725 - Chairman Rodey adjourned the meeting at 2:20 P.M.
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Lowell THOMAS, Jr., Lieutenant Gover-
nor of the State of Alaska, Appellant,

Michael F. Beirne and the New Home-
steaders, Intervenor-Appellants,

V.

Edgar BAILEY, Wesley M. Howe, Patrick
L Dobey, James L. Pitts, Gerald Gano-
pole, Molly Crenshaw, Eric Olson, Jus-
tine Beryl Johnson, Trustees for Alaska,
Appellees.

Lowell THOMAS, Jr., Lieutenant Gover-
nor of the State of Alaska, Appellant,

Michael F. Beirne and the New Home-
steaders, Intervenor-Appellants,

V.
Clifford E. WARREN, Appellee.
Nos. 4204, 4220.
Supreme Court of Alaska.

[April 10, 1979.~'>

Action was broughU.challenging consti-
tutionality of initiative enapk&d hy itntP
voters. -The Superior Court, Third Judicial
District, Mark C. Rowland and Victor D.
Carlson. JJ., held that the initiative was
invalid, and appeals were taken. /The Su-
preme Court, Boochever, C. J., Mheltf that
section oi Constitution providing that the
power of initiative shall not be used to
make or repeal appropriations prohibits an
initiative whose primary object is to require
the outflow of state assets in the form of
land as well as money: therefore, statute
proposed by initiative which gave away to
state residents public assets in the form of
state land was a law making an appropria-
tion and. therefore, an illegitimate subject
for initiative.

I. in 4daiv™of 1977- Representative Michael F.
Beirne; Senator Jalmar Kerttula and Represent-
NatTVTT'Don Bennett, along'tfiTh other sponsors,
presented tcTTowell Thomas, Jr., Lieutenant
Coventor of Alaska, a copy of an application
for an miLiativr for an Act entitled "The Alaska
Homestead Act." The lieutenant governor cer-
tified "-he applica’-~n as being in proper form
under tne rcociremen's of the applicable stat-

2] >

Affirmed.

Rabinowitz, J., concurred specially and
filed opinion.

Connor, J., dissented and filed opinion.

Statutes e=>303

Section of Constitution providing that
the power of initiative shallinot be used to
make or repeal appropriations prohibits an
initiative whose primary' object is to require
the outflow of state assets in the form of
land as well as money; therefore, statute
proposed by initiative which gave awav_to
state residents public assets in the form of
state land_was a law making an appropria-
tioiT and,jtherefore, an illegitimate subject”
for initiative™ ' Const, art 11, 8§ 4, 7.

G. Thomas Koester, Asst. Atty. Gen. and
Avrum M. Gross, Atty. Gen., Juneau, for
appellant

John K. Norman, J. Michael Robbins,
Cole, Hartig. Rhodes, Norman & Mahoney,
Anchorage, for appellant-intervenors.

Wilson A. Rice and John B. Gaguine,
Anchorage, for appellees.

Clifford E. Warren, in pro per.

OPINION

Before BOOCHEVER, C. J., RABINOW-
ITZ, CONNOR and BURKE, JJ., and DI-
MOND, Senior Justice.

BOOCHEVER, Chief Justice.

This consolidated appeal concerns the

was enacted by the voters a£\“The Alaska
Homestead Act." \>

utes. AS 15.4.5.030-15.45.080.
tiativr pe'.itio i booklets were prepared for cis-
culauon oy the sponsors to obtain the neces-
sary s.gnatures.to place the initiative on the
ballot. In January_t»f 1978. the petition was
returned, with a sufficient number of signa-
tures. In February 0719781 the lieutenant gov-
ernor reviewed the petition and determine-;
that it would be placed upon the ballot.

Thereafter, ini- .

v\
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2 Alaska

In two different court actions, the initia-
tive was attacked as unconstitutional. Af-
ter the superior court ruled in both cases
that the initiative was invalid.2 the cases
came before us on an expedited basis, be-
fore the general election at which the initia-
tive could be considered. After hearing
argument, we determined that the difficult
constitutional questions presented in these
cases could not be decided properly within
the short time remaining before the elec-
tion. We ordered that the initiative should

#
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According to Alaska's Constitution! the
power of initiative "/all N mod—n
make or repeal appropriations.” *

The superior court tound that the initiative
for an act entitled "The Alaska. Homestead
Act,” popularly known as th"Beirne Initia- J -
tive;* constituted an appropriation. For
reasons that follow, we affirm that decision.

The (Beirne Initiative) makes available 30
million acres of state land to residents of
‘Alaska.7 Under the terms of the proposed
statute certain Alaska residents are eligible

be submitted to the elecigraigseilRSepddffied amounts of land, the

our determination on the merits, for later
decision. At the election, the initiative was
approved, thus requiring that we decide the
constitutional challenges3

V Four main issues have been presented to
us: 4

1 ' Does the initiative make an appropri-
ation, which is prohibited by the state con-
stitution?

2. ’ Does the initiative amount to special
legislation which is prohibited bv the Alas-
ka Constitution?

( 3. Does the initiative amount to a denial
of equal protection of the laws under the
state and federal constitutions?

v 4. Was/ch. 181, SLA 1978 substantially
the same measure as the initiative, thus
~voiding the initiative?

.—We have determined that the first issue is
M. dispositive,-and thus we do not consider the
rest.’

2. In the action filed by appellee Warren, Jud.'jc
Carlson held that the initiative was displaced
by an act of the legislature, ch. 181. SLA. 1978.
and thus voided the initiative under article XI
section 4 of the Alaska Constitution. See War-
ren V. Boucher. s43 p.2d 731 (Alaska 1975). In
the action filed by Bailey, et al,, and Trustees
lor Alaska, Judge Rowland held that the Initia-
tive amounted to racial legislation, which is
exempted from the initiative process by article
XI. section 7 of the Alaska Constitution, and
that it effected an appropriation, which, ac-
cording to article Xt, section 7, cannot be en-
acted by initiative.

3. The case was reassigned to the author of this
opinion on March 9. 1979.

4. Other issues were raised but were inade-
quately briefed. In view of our decision, we

exact amount of land hping Hpbprmined by
the person’s length of residency: a resident
of three years may receive up to 40 acres, a
resident of five years up to 80 acres, a.ndji..
resident-of ten years up to 160 acres.l Sec-,
lion 2_of the Initiative contains a part,
Eligibility and Application.* which indicates
what a person must do to receive a grant:
A person shall receive a home-
stead grant upon

(1) recording a written application in
the form prescribed by AS 34.15.045 in
the recording district in which the
land is located: and

(2) filing with the director the follow-
ing materials:

(A) a copy of the recorded application,

(B) proof of residency,

(C) a $100 filing fee, unless the appli-
cant submits a title search as provided in
(b) of this section, in which case the filing
fee is $75.

have not specified those additional challenges
to the initiative.

5. Alaska Const., art. XL § 7. ™

-

6. The Beirne Initiative js divided into two sec-
tions. TTieffirst section-makes certain findings
of fact and declarations with respect Iceland
ownership in Alaska™ The “second section'.
amends Title 38,“Chapter 5 of the Alaska M 31/
utes by adding new provisions designed to im-
plement transfer of<M»te lands to private own-
ership”™ We shall cue particular provisions of
the Initiative by reference to the section num-
ber designated for Alaska Statutes.

~  AS 3805 410(a)

8. AS 38.05.420(c).

9. AS 38.05.420.

B MW
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The applicant must also publish rotice con- It is, of course, a mere platitude to say
taining a description of the parcel and stat- 'that the people are the supreme power in
ing that application has been made under our system of government. The history
the Alaska Homestead Act to obtain title to of our constitution and its adoption
the parcel18 Finally, a survey oLtheJand__  shows beyond the possibility of contradic-
must be provided within five years after tion that the people themselves deliber-
the grant is received or it is forfeited.l ately and intentionally announced that,
by its adoption, they meant to exercise
their supreme sovereign power directly to
a far greater extent than had been done
in the past
Whitman v. Moore, 59 Ariz. 211, 125 P.2d
445, 450-51 (1942), overruled on other
grounds, Renck v. Superior Court, 66 Ariz.
320, 187 P.2d 656, 660-61 (1947).M

Alaska 3

The people when approving Alaska's
Constitution, letained inci"r-tide XI, section
Q power to-propose and enact laws bv the
VTnitiative; and/approve'orreject acts of the
legislature- by the <ceferendunt” 2 The
right of initiative and referendum, some-
times referred to as din legislation,
should be liberally construid to permit ex-
ercise of that right.13 The reason given by
the Supreme Court of Arizona for this rule
of interpretation applies to Alaska:

The people did not, jfowever~choose to
retain unlimited powe— of initiative, ftath-"

10. AS 38.05.420(0. V. Fischer. Alaska itnnonal Con' ention

11. AS 38.05.440.

12. Alaska's Constitutional Convention wit-

nessed a far-ranging and jpinted delylC-QYfir.

the wisdom of initiative and referendum nrovi-
sions»_ 2 Proceedings of the Alaska Constitu-
tional Convention £28-73 (1955) (hereinafter
PACC). Victor Fischer, a participant in the
Convention, vrites of the opposing views:
Those 'supporting inclusion of direct li-gn-
lative aulhOP'V riterii (1) successful use of
the initiative in other states to enact laws
upon which the legislature refused to act. (2)
the value of additional checks and balances,
and (3) the importance of the legislature's
awareness that such power exists with the
people. They argued that the initiative and
referendum represent progressive govern-
ment, that the ultimate trust should be with
the people, nol the legislature: and that the

79-80 19751 (fo milted). The Conven-
tion Proceedings u. ..ate the initiative provi-
sion passed thirty-four to sixteen. 2 PACC 972
(1955).
In light of the political climate in Alaska, it is
not surprising that the constitutional piovisions
retaining direct popular control won approval:
One of the basic arguments for statehood
was [the] lask of self determination and self
governance under the federal administration”
[of Alaska], Statehood proponents saw the
constitution as a means to define the powers
that would be accrued to the people under
statehood as well as the limits that would be
placed on the powers of government. In this
context, convention delegates were conscious
of nuhlic interest in constitutional provisions
dealing with basic nghts and controls, includ-
ing suffrage, dirrxulcgisLauaa, and constitu-
tional revision.

provision constituted a means of proving to
Alaskans that their rights would be enhanced
under.sLatchood.

/V, Fischer. Alaska's Constitutional Convention \
~N69 (1975). n

v.Opponents; of direct legislation provisions
argued that the two systems are cumber-
some, costly, and totally unnecessary when
the legislature is truly representative of the
pcot'e as under the Alaska constitution, and
that ;hc powers of initiative and referendum
are outmoded systems instituted fifty years
before when legislatures functioned different-

ly . , ., Some also viewed these meas-
ures more |  ools of organized special Inter-
ests than a j democratic device of the oeo-
Pe.

After three hours of debate on the concepts
underlying me initiative and referendum, del-
egates voted forty-three-Uic: thirtv-fourl to
sixteen To include theiinitjativc in the consti-
tution. The decision to retain the referen-
dum won by a tally of forty to eight.

13 Municipality of Anchorage v. Frohne, ses
P2d 3. 8 (Alaska 1977); Boucher v. Engstrom,
528 P.2d 456. 462 (Alaska 1974). Epperson v.
Jordan. 12 Cal.2d 61. 82 P.2d 445. 448 (1938)
(per curiam); Ulam v. MC|.&I’EH, 28 Cal.App.
632. 153 P. 985. 987-88 (1915); Brovmlow v.
Wunsch, 103 Colo. 120, 83 P.2d 775. 777 (1938)
(en banc); state X rel. McPherson v. Sneﬁl, 168
Or. 153, 121 P.2d 930, 934 (1942); Othus v.
KozCr, 119 or. 101 248 P 146. 149 (1926) (en
banc); Sudduth v, Chapman, ss wash.2d 247,
558 P.2d 806, 808-09 (1977) (en banc).

14. In note 12. SUPIA, we describe the back-
ground of the initiative and referendum provi-
sions in Alaska's Constitution.
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er, in section 7 of article Xl, they declared
that certain types of 'aws could not be
enacted by initiative:

( Restrictions!) The initi .tive shall not be
used to dedicate revenues, makgrtiQrepeal

create courts, define the
jurisdiction of courts or prescribe their
rules, or enact local or special legislation.

TheNjssue) before us is whether the law
proposec by the Beirne Initiative is, for
purposes vi/Section 7 of article Xp aJaw
making an appropriation and, therefore, an
illegitimate tubject for initiative.

The basic pr'nciples for interpreting stat-
utes apply to constitution!,11 and thus, to
resolve this question, we shall turn to the
language of section 7 construed in light of
the purpose of the provision.* We are es-
pecially sensitive to the policy concerns em-
bodied in constitutions' provisions because a
constitution is n Hpcnn ent “unchangeable
by ordinary mean*" Marhur}' v. Madison, 5
US. (1 Crunch) 137, 177, 2 L.Ed. 60, 73
(1803), which “must be considered as a liv-
ing document adaptable tn~ci angincandle.
tions and circumstances unarticipated at
the time it was written.” Warwick v. Stale

15. Hammond v. McDonald, 49 Cal.Anp.2d 671,
122 P.2d 332. 338 (1942); Keenan v. Pnce. 68
Idaho 423, 195 P.2d 662, 670 (1948); Higer v.
Hansen, 67 Idaho 45. 170 PJj2d 411, 414-15
(1946); InreMcCabe, 168 Mont. 334, 54< P.2d
825, 828 (1975); Postal Fin. Co. v. Slsncm, 84
N.M. 724, 507 P.2d 785, 786 (1973). In cons ru-
ing n constituUonal provision which has be-n
ratified by the voters, the court also can look to
evidence oo the meaning the voters probably
placed on the provision, State v, Lewis, 559
P.2d 630, 637-38 (Alaska), cert, denied, 432
US. 901, 97 S.CL 2943, 53 L.Ed.2d 1073-74
(1977).

16. Hotel Employees Local 879 v. Thomas, 551
P.2d 942, 944 (Alaska 1976); Warren v. Bouch—
er, 543 P.2d 731, 735 (Alaska 1975); Slate v.
City of Anchorage, .513 P2d 1104. 1110 (Alaska
1970); Stare v. American Can Co., 362 P.2d
291, 296 (Alaska 1961). We also look to provi-
sions from ocher jurisdictions that are similar
to the Alaska statutory or constitutional provi-
sion at issue. Hewing v. Alaska Workmen®"s
Comp. Bd.. 512 P.2d 896, 899 (Alaska 1973);
2A C. Sands. Sutherland Statutory Construc-
tion §§ 52.~NJ-52705 (4th ed 1973). *

17. Accord, Martin v. Hunter§ Lessee. 14 U.S.
(I Wheat.) 304. 326-27, 4 L.Ed. 97, 103 (1816);
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ex rel. Chance, 548 P.2d 384, 391 (Alaska
1976) (footnote omitted).17

(Appellants argue)that Appropriations”)
refers only to statutes setting aside a spe-

cific amount of moggy and designating it

for a particular use. Xppellees arguj> that
"appropriations” includes statutes that set
asTdO a specific amount of lands aukudirect
it be given awnv in the manner required by
the Beirne Initiative. The statute proposed
by the Initiative gives away—to any resi-
dent of three or more years who will con-
duct a survey, file two papers, and pay a
nominal filing fee—public assets in the
form of stat? land. The proposed statute
imposes no t bligations on the nrmlionnt. af-
ter he receives the land—the appli-
cant need m.t homestead the landjrijive on
it atHIT 3he applicant may selTthe land
alter one,_y'ar (afi“kiuring that one-year
penoo, the applicant incurs Ho tax liability”

The language of section 7 prohibits initia-
tives for the purpose of making appropria-
tions. Though most state constitutions
with referendum and initiative provisions
have some limitation relating to appropria-
tions, Alaska's appropriation limitation is
worded more generally than that of most
other states.ll We found no decisions ex-

People V. Western Air Lines, Inc., 42 Cal.2d
621. 268 P.2d 723, 731, appeal dismissed, 348
U.S. 859. 75 S.Ct. 87, 99 L.Ed. 677 (1954): State
ex rel. L.inn  Supcior Court , : »sh.2d 138,
146 P.2 |1 54' . 347 (IMA) (en banc).
18 Cal.Const, art. Il, 9(a) (exempts frntri rrf™-
erendum "statutes providing lor lax levies or
appropriations (or usual current expenses of
the State"); Md.Consl. art. XVI, § 2 (exempts
from referendum any "law making any appro-
priation tor maintaining the State Government,
or for maintaining or aiding at./ public institu-
tion, not exceeding the next previous appropri-
k'ton for the same purpose"): Mass.Const. art.
Xt.VIIL. Init., pt. I, § 2 (exempts from initiative
any measure "that makes a specific appropria-
tion of money from the treasury of the com-
monwealth") and art. XLVIU, Ref, pi. Ill, § 2
(exempts from relerendum any law "that ap-
propriat*s money (or the current or ordinary
expenses of the commonwealth or for any of Its
departm-n's, boards, commissions or institu-
tions"); Ml.-.h.Const, art. 2, § 9 (exempts from
referendum "acts making appropriations for
stale institutions or to meet deficiencies In
s.ate funds"); Mo.Const, art. HI, § 51 (exempts'
from initiative lLiws "for the appropriation of
money other than of new revenues created and
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amining whether the term “appropriations”
in the context of limiting the subject of
initiatives prevents initiatives from appro-
priating land, or applies only to money.l
The term “appropriations" jt

provided for thereby") and art. Ill, § 52(a) (ex-
empts from referendum "laws making appro-
priations for the maintenance of slate institu-
tions and for the support of public schools*");
Mont-Const. art. Ill, § 4 (exempts from initia-
tive "appropriations of money") and art. Ill, § 5
(exempts /'om referendum laws making "an
appropriation of money"); Neb.Const. art. I,
§ 3 (exempts from referendum acts "making
appropriations for the expense of the slate
government or a state institution existing at the
time of the passage of such act”); N.M.Const-
art. 1V, § 1(exempts from referendum "general
appropriation laws; laws providing .o
for the payment of the public debt or interest
thereon, or the creation or funding of the same

; for the maintenance of the public

sch" or in«e institutions"); Wash.Const.
n* i enacted by amend. 7 (1912)
* ipts i- evferendum "such laws as may

ni essary for ne . . . support of the

state government and its existing institu-
tions”).

1O. Most decisions dealing with the aooropria-
tion restriction involve a (actual pattern in
wmch one group wants a referendum on a
statute Increasing or enacting a tax, and anoth-
er group claims it is an appropriation for cur-
rent state expenses or for state institutions and,
therefore, immune from referendum. See
Michigan Good Roads Fed"n v. Alger. 333 Mich.
352. 53 N.W.2d 481. 486-87 (1952) (statutes
which required an increase in gas tax to be
credited to the motor vehicle highway fund not
suoject to referendum under constitutions pro-
vision exempting from referendum "acts t. xk-
ing appropriation for state institutions");
Heinkel v. Toberman. 360 Mo. 58, 226 S.wWJd
1612, 1016 (1950) (en banc) (statute levying gas
tax for construction and maintenance of high-
ways is not an appropriation law and, there-
fore, is subject to referendum); Slate ex rel.
Hoppe v. Meyers. 58 Wash.2d 320, 363 P.2d
121. 125-26 (1961) (en banc) (statute increas-
ing fuel tax and requiring proceeds to go to toll
bridge authority ,iot subject to referendum un-
der constitutionsl provision exempting from
referendum laws | > the " ‘support of the state
government and iti existing institutions' ”); ct
Dorsey v. Petroll. 178 Md. 23C, 13 A2d 630,
639 (1940) (statute abolishing Conservation
Commission and creating a new Commission of
Fisheries wl;h exploded duties is not an "ap-
propriation for ma..raining the Stale Govern-
ment” and is therefore subject to referendum);
Murray v. Secretary' of the Commonwealth. 345
Mass. 23, 184 N.E.2d 336, 339 (1962) (statute
increasing salaries of members of state su-
preme court and legislature is not an appropri-

used in the context of selecting land and
designating its use,” though appellants are
correct that the(llsual contexTpf appropria-
tions is setting aside an amount of money
and designating it for a particular use.*1

ation and hence is subject to referendum);
State ex rel. Bonner v. Dixon. 59 Mont. 58, 195
P. 841, 845—16 (1921) (initiative authorizing is-
suance and sale of bonds for schools is not an
appropriation and hence is a proper initiative),
as modiBed by Board of Regents v. Judge. 168
Mont. 433. 543 P.2d 1323, 1330-31 (1975). See
also State ex rel. Linn v. Romero, 53 N.M. 402.
209 P.2d 179, 185 (1949) (statute increasing gas
tax to meet highway department's bond obliga-
tion is a law providing "for the payment of the
public debt" and therefore not subject to refer-
endum). Other cases dealing with similar, but
distinguishable, constitutional language are
helpful to an understanding of the complex
issues involver. in this area. See Geiger v.
Board of Cjper-isors, 48 Cal.2d 832, 313 P.2d
545, 546—49 (1957) (tax on sales and use of
property adopted by county board of supervi-
sors pursuant to stale legislation authorizing
such a lax is not subject to referendum under
constilutioral provision exempting "tax levies"
from refe endum); Greenberg v. Lee. 196 Or.
157, 248 P.2d 324, 336 (1952) (en banc) (city
ordinance prohibiting "punchboards” was an
"emergency ordinance" within meaning of city
charier provision exempting such ordinances
from power of referendum).

20. Black's Law Dictionary 121 (4th ed. 1951)
defines "appropriation of land" as "the ac-r,
selecting, devoting, or setting apart land for a
particular use or purpose.” In fact, the BCTmc
InffTativi; jtkelf refers to "vacant, unappropriat-
ed and unrrpf*rvt»d” iami_rn the pool of land
from which an applicant may choose! AS 38.-
Ub4lo(a); JB.to.a35(0)~ For other references
to appropriations in the rnnirxt nf lands, see
ch. 213, § I, SLA 1970 (formerly codified at AS
07.10.150. repealed by ch. 118 SLA 1972);
Alaska Statehood Act, Pub.L 85-508, § 6(a)
and (b), 72 Stai. 339 (1958) (codified at 48
U.S.C.A. Prec. § 21. § 6(a) and (b) (Supp.1978));
1964 Op.Alt'y Gen. No. 7 at 2 (Alaska. Sept. 14,
1964).

21. In Municipality of Anchorage v. Frohne. 568
P.2d 3, 5-6 (Alaska 1977), we considered
whether the Municipality of Anchorage had to
make appropriations by ordinance or whether
it cculd proceed by City Council memorandum.
We concluded that either method was permissi-
ble and noted in the Anchorage Municipal
Charier a definition of appropriations as " ‘'a
unit of funding provided for by the Assembly In
the municipal budget.' " Id. at 5, quoting An-
choiage Municipal Charter art. XVII. § 17-
13(a). 11 fhomas v. Rosen, 569 P.2d 793 (Alas-
ka 1i? 7!, we found that the governor possessed

J)
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Affpellants) by defining appropriations as making or defeating appropriations of
exclusively referring to monev. implicitly public funds or earmarking of revenues
agree ihat il me 3eirne Initiative granted nor for local or special legislation. Emer-
each Alaskan resident, depending on the gency acts are not subject to referen-
length of residence, a suai o: money, it dum.23

would be an appropriations initiative and  The(s ommittee on Style and Drafting’telim-
hence illegitimate. Does the fact that the jnated the phrase “of public funds" be-
proposed statute gives away rind, rather cgyse:

than money, permit it to be enacted by We felt “of public funds” was not neces-

initiative? sary because the only appropriations with
Appellant’ emphasis a change that oc- which the state could deal are public

curred >r. the writing of the section restrict- funds anyway . . .,"u

ing the subject of the initiative and referen- The words "Of public funds,” like the

dum22 The version proposed by the Com-  word “appropriations,” may convey differ-

mittee on Direct Legislation stated: ent meanings. In one sense, funds may

Section 5. Neither the initiative nor refer to money, while, i< another sense, it
referendum may be used as a means of refers to assets generally.2s Even if the

no power to item-veto a bond authorization
that the legislature had submittec :0 the voters.
Since the governor could strike"cPreduce items
on appropriations bills. Alaska \ onst. art. II,
S to, the question before the court was whether
the voter-approved bonding proposition was an
appropriation bill within the meaning of the
constitutional provision. In eon-udinp that it
was not, we adopted the”toUowizz definition
‘appropriation:, ™
setting aside from the public revenue
of a certain sum of(rnoney”~cr a specificH
object.  "SULIt iiuiiiilt- tnat me executive
officers of the government an- iinhnnTrrt in
" use that money, and no more, fcr that object.
jjnd no other.’
Id al IW,r~quodng Suite ex re! Finnegan v.
Dammann. 220 Wis. 143. 264 N.W. 622, 624
(1936). These cases indicate that the term "ap-
propriations” frequently refers to money, in
Frohne, however, the case turned on the court’s
analysis of the legal change effected by
adoption of the Anchorage Mumapal Charter,
while in Thomas, the court rested Its decision
on the constitution's policy 0z state debt.
Thus, Frohne and Thomas defir-td appropria-
tions ar cording to the terms and purpose of the
specific provisions they wep. interpreting.
Neither decis'on purported to offer a general
definition of appropriations.

22. For an explanation of the process of writing
Alaska's Constitution, including * ae rote of dif-
ferent committees at the Convection, see V.
Fischer, Alaska's Constitution!: Convention
45-68 (1975).

23. 6 PACCapp. Vat 19-20(1955. The revised
section 5 became art. XI, § 7.

24. Statement of Delegate Sundrorg, 4 PACC
2969 (1956). Delegate Sundborg was the mem-
ber of the Committee on Style and Drafting
who explained the Committee's change In the

provisions relating to direct legislation. See 4
PACC 2947-77 (1956).

We believe the brief Convention discussion re-
ferring to the elimination of the phrase "of
public funds" basically points to the rather
commonser.se notion that the subject of an
appropriations act could never be something.
thai fhe state riil not own. The term \appro-

(jirjations7)certainly would include acts direct-

ing the outflow of money and in that sense, the
phrase "appropriaUons of public funds " would
be unnecessary But the fact that all acts ap-
propriating money are appropriations ol public
funds does not implv that on/v acts appropriate
ing monev constitute appropriations of public-

mfunds
25. We note some of the definitions off*fundsO

in Black's Law Dictionary"f4th edT1951):

FUND,” A generic term and all-embracing
as compared Vv/ith term "money,” etc., which
is specific.

A sum of money set apart for a specific
purpose, or available for the payment of
debts or claims.

In the plural, this word has a variety of
slightly different meanings, as follows:

Moneys and much more, such as notes,
bills, checks, drafts, stocks and bonds, and in
broader meaning may include property of ev—
ery kind.

Money in hand: assets; cash: money
available for the payment of a debt, legacy,
etc.

The proceeds of sales of real and personal
estate, or the proceeds of any other assets
converted into money.

Corporate stocks or government securities:
in this sense usually spoken of as the
"funds.”

Assets, securities, bonds, or revenue of a
state or government appropriate for the dis-
charge of its debts.
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initiative prevision referred to appropria-
tions “of public funds," the issue would still
be whether public funds refers generically
to the state's assets or only those assets in
the form of money.2 We have concluded
that by the term *“appropriations,” article
X1, section 7 prohibits an initiative whose
primary object is to require the outflow of
state assets in the form of land as well as
money.

Victor Fischer writes of the complex of
concerns that produced the various limita-
tions on the subject matter of an initiative:

Further restrictions on direct legisla-
tion were added after expressions of con-
cern about its potential use affecting fis-
cal legislation, local laws, the judicial sys-
tem, and other "critical" areas. The con-
vention reduced from three to two years
the time limits during which an initiative
could not be repealed by the legislature,
and it provided that the initiative couI’
be amended by the legislature at an/
time. These moves were considered nec-
essary to assure consistency of initiative
enactments with other laws of the state
and with the general public interest as
seen by the state legislature. The limita-
tions upon direct popular legislative au-
thority were a compromise designed to
reserve basic authorities to the people
while protecting the state against rash,
discriminatory, and irresponsible acts.

No funds. This term denotes a lack of
assets or money for specific use. It is the
return made by a bank to a check drawn
upon it by a person who has no deposit to his
credit there: also by an executor, trustee,
etc., who has no assets for the specific pur-
pose.

Black's Law Dictionary 802-03 (4th ed. 1951)
(citations omitted, emphasis added).
The word <'fund” comes originally from the
Latin word "fundus,” which meant a piece of
land or a farm, see IV The Oxford English
Dictionary 603 (1933), or landed property in
general, see the American Heritage Dictionary
of the English Language 533 (1970). Black’s
defines "fundus" as follows:
FUNDUS. !n the civil and old English law.
land; land or ground generally; land, without
considering its specific use: land, including
buildings, generally, a farm,

V. Fischer, Alaska's Constitutional Conven-
tion 80-81X1975) (emphasis added).

Initiatives for the purpose of requiring
appropriations were thought to pose a spe-
cial danger o: "rash, discriminatory, and
irresponsible acts." The delegates were in-
fluenced by the experience of other states
whose constitutions placed no restrictions
on the subject matter of initiatives. They
adopted the appropriations restriction to
avoid the bad experiences of those states.l7

The delegates wanted to prohibit the ini-
tiative process from being used to enact
give-away programs, which have an inher-
ent popular appeal, that would endanger
the state treasury. A rather lengthy state-
ment by Delegate Taylori8 explains the del-
egates’ concerns:

Now in practically all the states that

have initiative and referendum there are

certain limitations put upon the matters
that can be acted upon by those meas-
ures. Now appropriations are not subject
to the initiative or the referendum.
,ome states made a great mistake by not
restricting the initiative measures and al-
lowed pressure groups to gather great
numbers of signatures to a petition and
that petition would require the expendi-
ture of large amounts of money, perhapi.

a great deal more than the state could

possibly afford and sometimes they would

also initiate some legislation to raise mon-
ey, a revenue measure ” id then directed

Black’s Law Dictiona-y 803 (4th ed. 1951).
Black's defines ihe phrase "fundi publici" as
public lands. ld.

26. In Mis case, the superior court found:

"Public funds” are the capital assets of the
public body and here of necessity includes
the real property capital assets of the State
governmental entity.

Memorandum Decision at 12

27. The commentary by the Committee on Di-
rect Legislation states:
The restricuons in Section 5 will prevent the
abuses and problems that have sometimes
arisen in the states permitting initi&Uve and
referendum.
6 PACC app. V at 23-24 (1955).

28. Warren Taylor was the member of the Com-
mittee on Direct Legislation wno made most of
the comments on the Committee's proposed
referendum and initiative provision.
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that tha proceeds of that measure would
be utilized for a particular purpose. In
other words, it took the making of reve-
nue measures and expenditure of the
funds away from the legislature and in
some instances the governmental func-
tions and governmental institutions suf-
fered a great deal. And it was necessary
within as short a time as possible to undo
the damage that has been done.

Of course, if the proper safeguards are
not put around tne type of legislation
that can be initia ed by the peopie, as |
said before, they car, do a lot of harm.
There was one in California that within a
year they found out it was bankrupting
the state, and they had to get out another
initiative and do away with the first one.
Colorado had the same experience, and
the State of Washington, because they
were levying taxes under those bills ana
directing where these taxes were going,
and the State of Washington in a period
of about eighteen months found them-
selves with not only losing a 60,000,000
dollar surplus that it had in the treasury
but also 120,000,000 dollars in the hole.
Colorado was about the same way.a

_In Alaska, land is a primary asset of the
state treasury™ No-mher state government
owns as much land30 We cannot imagine
the delegates’ concern over initiatives which
depleted, for example, the Colorado trea-
sury of its prime asset, public monies, coex-
isting with approval of an iniuative which
depletes Alaska’s treasury of its prime as
set, public land.

\
The outflow of dollars from the state
treasury is significant, not in and jf itself,
but because it represents an expenditure of

29. 2 PACC 931-33 (1955).

30. of Alaska ware
given an "unprccedent-dly large grant oQ M
million.ar.rrs inf Lajidl.? H.R.Reo.N0.95-[li-15-
Pt. 1. 95th Cong., 2d Sess. 65 (1978).

Al ctnt-hrwl the people

31. This assumes that the average value per
acre is S300.

32. The very same arguments could be made for
an initiative that required a grant of money to
Alaska residents. Many believe that granting
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the state’s assets. We see no rational sotof
policy concerns that would prohibit an ini-
tiative from giving away $9,000,000,000 bvt
would permit it to give away 30 million
acres, valued at that sum.ll

Appellants attempt to distinguish this
grant of land from a grant of monev in two
.wavs. 'fFirsb they argue that private land
ownership is a dpsirahle policy goal from
which thp state will renn benefits, especially
in—the form of future tax revenues.

Qi>ecop3, they argue that theSHEStInT
ing the land may be substantial.

The benefits or lack thereof from a policy
of private land ownership misconceives the
issue. The question is whether this policy
may be implemented through initiative,
rather than through legislative action,11
The restrictions on permissible subjects for
direct legislation represent “a recognition

that certain particularly sensitive
or sophisticated areas of legislation should
not be exposed to emotional electoral dia-
logue and impulsive enactment by the gen-
eral public." Stewart, The Law of Initia-
tive Referendum in Massachusetts, 12
N.Engd.LRev. 455, 461 (1977) (footnote
omitted). The danger with direct legisla-
tion relating to appropriations is that it
“tempt(s] the voter to [prefer]
his immediate financial welfare at the ex-
pense of vital government activities."
Note, Referendum: The Appropriations Ex-
ception in Nebraska, 54 Neb.L.Rev. 393, 394
(1975). Cf. Brown v. Ward, 593 P.2d 247
(Alaska 1979). The lure of an immediate
grant of land poses the same temptation as
an immediate grant of money. Both deci-
sions are the kind that require the reasoned
deliberatic characteristic of legislative ac-
tions.

more money to private citizens, thereby in-
creasing the discretionary income available for
spending in the private sector, is a policy which
is economically and philosophically supenor to"
govi'iument exptnwuuies oi equivalent sums.
Some believe tins would increase tax revenues.
Although the legislature could appropriate
grants of money to citizens, appellants admit
.hat an initiative could not require appropria-
tions for that purpose.
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The fact that a survey may be costly does
not change the essential nature of the Alas-
ka Homestead Arr a* an frppmpmuinnr ini-
tiative. ,/The applicant pays the surveyor; 13
no compensation or service is rendered to
the state.l4 The stated purpose and effect
of the Initiative on the stat* treasury jg crip
an expenditure of state assets in the form
~ot public lands.

Thus, the Alaska Homestead Act would
substantially deplete the state government
of valuable assets just as surely as an initia-
tive allotting to residents of specified years

large sumsofmonev. In the same manner,
it fcanstitutes an appropriatioffl&nd Pence
may not be enacted by ImtiativeT

1.

I

FIRMED-

MATTHEWS, J., not participating.
\%
£ RABINOWITZ, Justice, concurring.”

Though | am in accord with the majori-
ty's views regarding the nature of the Alas-
ka Homestead Actl as an appropriation
which may not be enacted by the voters
through the initiative process, | wish to add

33. We note that the applicant need not bear the
cost of the survey. A survey must be made
within five years of receiving the land, AS 38.-
05.440, yet the applicant may sell the land after
one year.

34. If state-owned land were surveyed by pri-
vate individuals, that would be valuable to the
state. The value to the state is certainly insig-
nificant. however, when the surveyed lands are
In private ownership.

1. The Alaska Homestead Act, AS 38.05.4 ID-
540, created a new Article 13 of the Alaska
Land Act. AS 38.05, entitled Homestead Grants
of State Land.

2. AS 38.05.410 provides that "(a)ll vacant,
unappropriated, and unreserved gencrnl grant
land" is to remain classified and available as
homestead entry land until thirty percent or
30,000,000 acres (whichever comes first) of the
state general grant lund (excluding trust land)
has passed into private ownership under the
terms of the Homestead Act.

3. A resident is defined by AS 38.05.530(4) as a
person who is at least eighteen years of age
and

(A) except for brief intervals, military ser-
vice, attendance at an educational or training
institution, or for absences for good cause, is
physically present in the state for the re-
quired period;

AUkt Itrp. if4-SM PJd—J

4 sSeparate view- rnnrarning—appelleesl-
juil protection arguments”

The Alaska Homestead Act, popularly
known as the Beirne Initiative, provides
grants of forty acres of state land 2 to Alas-
ka residentsl who have resided continuous-
ly in the state for three years preceding
application for land. Residents of five
years duration are eligible to receive two
forty-acre grants, and a person who has
resided continuously within the state for
ten years is entitled to four forty-acre par-
cels. Regardless of the length of time of
residency, the Homestead Act provides that

111 ~dividual is entitled to not more than

Dne Erant- °( forty acres per year, and no
person may accumulate more than 160 acres

combined total under the act.

| have concluded that these durational

.residency provisions violate the equal pro-

tprijnn r'mim nf the ~laska Constitution 4

by~nfringing on the nght to travel to this
state and make one's home hero A review
of the case law illustrates tfie important
nature of the (right to traveDbrotectcd by
the state constitution.

(8) maintains a place of residence in the
state;

(C) has ei blished residence for voting pur-
poses in the state and i— a registered voter;
(L) has not, within th period of required
residency, claimed resin rncy in another state;
and

(E) shows by all attending circumstances
that his intent is to make Alaska his perma-
nent residence.

4. Art. 1 8 1 of the Alaska Constitution states;

Inherent Rights. This constitution Is dedi-
cated to the principles that all persons have a
natural nght to life, liberty, the pursuit of
happiness, and the enjoyment of the rewards
of their own industry; that all persons are
equal and entitled to equal rights, opportuni-
ties. and protection under the law; and that
all persons have corresponding obligations to
the people ar,d to the Stale.

Additionally, art. VIII, § 17 provides specifical-
ly with regard to disposition of the state's natu-
ral resources:

Uniform Application. Laws and regula-
tions governing the use or disposal of natural
resources shall apply equnlly to all persons
similarly situated with reference to the suh-
ject matter and purpose to be served by the
law or regulation.
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The protection extended by the Alaska
Constitution to new residents of Alaska dif-
fers markedly from the level of protection

_V~ afforded by the United States Constitution

to new residents of a state against discrimi-
natory treatment based solely on the dura-
; tion of residency.5 In the past, this court
consistently has subject ~”~rinnl Ac;-
_dency restrictions tb strict scrutiny uhder
the equal protection cnmsi: ut—the-Alasita
" "Constitution. This intensified review was
E)remlsed on our conclysion that “the’\f

mterstate traveMs itself
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clause because they penalize the right to
travel and the right to vote in elections
on an equal basis with other citizens in
the jurisdiction.

Id. at 454. The state's argument that a
serenty-five-day residency requirement for
voting was justified by the compelling in-
terest in guaranteeing that only bona fide
residents participated in the election was
rejected. Even recognizing Alaska's
uniqueness in size, population and geogra

ylurTam entlr""' Its sPecial economic, cultural and social

ArfgnAnd any clarification whMrserves tiproblems, and the communication deficien-

penafiztrtne exercise 01 that nght must be
subjected to strict judicial scrutiny."*

State v. Van Dort, 502 P.2d 453 (Alaska
1972), was the first case to challenge a
durational residency requirement under
Alaska law. In Vjn Dort we considered a
seventy-five-day residency requirement for
voting in state elections and found it to be
unconstitutional. We stated there:

It is our reading of [Dunn v. Blumstein,

405 U.S. 330, 92 S.CL 995, 31 L.EdJ2d 274

(1972),] that all durational residency re-

quirements are primn facie invalid as in

contravention of the equal protection

-5.  Under the United States Snorrmr Crmr'i jp;
tgrprftWion. the federal constitutional light to
lot bv itself a (undr,mental rirht wKTc
p'piTcauon of theirtriciscruiiafouer-'
tertinn inalvcK M iliCriman.il
~standard”™pplics to review of durational rest-
. dencv requirements unless, in addition, the dis-
criminatory treatment of new residents either
deters or penalizes the federal right of Inter-
state r’ wratlon. Memorial Hosp. v. Maricopi
County. (15 U.S. 250, 94 S.CIl. 1076, 39 L,Ed.2t’
306 (194). See also Sosna v. lowa, 419 U.S.
.393, 95 S.CI. 553. 42 LEd.2d 532 (1975); Stares
v. Mall erson. 326 F.Supp. 234 (D.MInn.1970),
afrd, 401 U.S. 985, 91 S.Ct. 1231, 28 LEd.2d
527 (19Vv1), Deterrence of the right of inter-
state migration apparently never ha:; been used
Jiyxlta-SuRtcme Court as a ground lor applying
{""*~rlct scrutmd) (see Shapiro v. Thompson.
U.S. 618, 655, 89 S.Ct. 1322, 1342, *2 L.Ed.2d
600, 626 (1969) (Harlan, J.. dissenting)), and the
existence of a penalty on the exercise of the
right requires a showing of the denial of a basic
necessity of life or the denial of a separately
protected fundamental right other than the
right to travel. Memorial Hosp. v. Mariropa
County. 415 U.S. 250. 94 S.Ct. 1076, 39 L.Ed.ad
306 11974).

cies between different parts of the state,
vle found that a less restrictive alternative
was available to accomplish the state’s ob-
jectives in administering proper elections.
Thus, a thirty-day residency requirement
expressly was approved in Van Dort; how-
ever, the seventy-five-day period challenged
in the case was struck down since that
particular classification served no compel-
ling state interest

In State v. Wylie, 516 P.2d 142 (Alaska
1973), we struck down certain state person-
nel regulations which gave an absolute hir-
ing preference for state employment to per-

Slate v. Wylie. 516 P.2d 142, 147 (Alaska
1973). The constitutional right to travel Inter-
state has not been identified with any particu-

r textual source in the Alaska Constitution.
Rather, the Alaska Supreme Court appears to
be in agreement with Mr. Justice Stewart's
discussion of (he federal right to travel in Unit—
ed States v, Guest. 383 U.S. 745, 757-58, 86
S.Ct. 1170, 1178, 16 L.Ed.2d 239, 249 (1966)
(footnote omitted):

The constitutional right to travel from one
State to another , occupies a posi-
tion fundamental to the concept of our Feder-
al Union. It Is a right that has been firmly
established and repeatedly recognized.
(The) right finds no explicit mention in the
Constitution. The reason, it has been sug-
gested, is that a right so elementary was
conceived from the beginning to be a neces-
sary concomitant of the stronger Union the
Constitution created. In any event, freedom
to travel throughout the United States has
long been recognized as a basic nght under
the Constitution.
Id. quoted in State v. Wylie. 516 P.2d 142, 145
n.5 (Alaska 1973). See also Hicklin v. Orbcck.
565 P.2d 159, 163 n.5 (Alaska 1977), rev@ on
ocher grounds. 437 U.S 518, 98 S.O. 2482. 57
LEd.2d 397 (1978),
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sons who had resided in Alaska for at least

year.? We held in Wylie that the right
of interstate travel is itself a fundamental
right under the state constitution and that
any classification which serves to penalize
the exercise of that right must be subjected
to strict scrutiny. At the time, this holding
was based in part on our reading of the
United States Supreme Court's opinion in
Dunn v. 3lumstein, 405 U.S. 330, 338, 92
S.CL 995, ICK, 31 L.Ed.2d 274, 282 (1972),
in which the Cou»t "’sd expressed its similar
view that the right to tn/'el was a "funda-
mental personal righL" however, Wylie
established that aside from its status under
the federal Constitution, the Alatka Consti-
tution unambiguously protects the right of
interstate migration as a fundr.mental in-
terest such that 3trict judicial s'.ru'.iny must
be applied to any burden on ‘.ie exercise of
that right.

Wylie significantly expanded the United
States Supreme Court's prior applications
of the "penalty” concept f9 measure inter-
fering with the fundamental right of n”er-
state migration by holding that any differ-
ential treatment based on length ol residen-
cy would be viewed as a penalty in light, of
the fundamental nature he right of mi-

7. At the time State v. Wylie, ,i€ P.2d M2
(Alaska 1973). was decided, the United Stales
Supreme Court had decided two durational res-
idency casej utilizing strict scrutiny review;
Shapiro v. Thompson, 394 U.S. 618. 89 S.Ct.
1322. 22 LEd.2d 600 (1969), which invalidated
a one-year durational residency requirement of
the State of Connecticut for elgibility for aid to
families with dependent cnndren welfare assist-
ance: and Dunn v. Blumsiein. 405 U.S. 330, 92
S.Cl. 995, 31 UEd”™d 274 (1972), which struck
down Tennessee's one-year durational residen-
cy requirement for dig”lility to vote in state
elections. See also Starns v. Malkerson, 326
F.Supp. 224 (D.Minn.1970), afTd. 401 U.S. 985,
91 S.Cl. 1231, 28 CEd.2d 527 (1971) (upholding
on rational basis grounas N.,nncsota's one-year
durational tesidency requirement for red iced
tuition at the stale university).

8. When we applied the strict scrutiny tier of
equal protection judicial review in State v. IVy-
lle, 516 P.2d M2 (Alaska 1973), the slate's ir-
terests in upgrading Alaska's humin resources
in reducing the level of unemployment within
the state and in relieving the burJen imposed
by unemployment on the public purse were
found not to be related sufficiently to the
means selected for accomplishing the objec-

gration guaranteed by the Alaska Constitu-
tion. In Wylie, we held that state person-
nel rules which granted hiring preferences
to persons who have satisfied the durational
residency requirement penalized interstate
travel. In contrast, though the precise lim-
its of penalty analysis under the United
States Constitution had not been explored
fully at the time this court decided Wylie,
the United States Supreme Court subse-
quently declined to classify as a penalty on
the right to travel any burden other than
the denial of basic necessities of life. See
Memorial Hospital v. Maricopa County, 415
US. 250, 94 S.CL 107S, 39 L.Ed.2d 306
(1974).*

In State v. Adam\ 522 P.ild 1125 (Alaska
1974), we again difiored from the United
States Supreme Court’s analysis of penal-
ties on the right of interstate migration in
holding that Alaska's one-year durational
residency requirement for the ir.itiatio'. of
divorce proceedings in state courts vio'.ated
the equal protection clause of the Jaska
Constitution. We rciteratec in Adams:

All durational residency requirements in-
herently infringe upon the fundamental
constitutional right of intei-sLito. travel.

tives (/. e,, disc.-.minatlon against new residents
in hiring) to satisfy the compelling state inter-
est standard of review. Wt concluded th;;
"[tihere are certainly available to the state oth-
er means for lowering unemployment which
Impose a lesser burden on the constitutionally
protected right to Interstate travel.” Id. at MS
(footnote omitted). We also held that the
stale's interest in preferring bona fide residents
over non-residents in selecting public employ-
ees In order to improve the efficiency of state
government by reducing personnel turnover
was not substantial enough to warrant burden-
ing the fundamental nght of interstate travel.

It should be noted that in Wylie, as in the
present case involving the Beirne Initiative, the
slate's interest ii preferring bonu fide residents
over non-residents was not challeuged. Thus,
the court mjde no determination as to the
permissibility of suth a classification; it ruled
only on the covstitudonnlity of discaminailng
between classes of actual residents brsed on an
irrebuttable presumption that those who had
lived in Alaska fot less than one ye.ir should
not be treated at permanent residents regard-
less of other indicia of Intent to establish per-
manent residence in the state.
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Hence, all such requirements are prima
facie invalid and will be countenanced
only when they serve a compelling state
interest. There need be no actual deter-
rence to interstate migration to actuate
strict scrutiny under the compelling state
interest test. In our view, the nature (
the benefit withheld by the state is rele-
vant only to judging the relative impor-
tance of the competing state interest, not
to determining the applicable standard of
‘udicial review.

Applying strict scrutiny to the state's as-
serted public goals justifying the classifica-
tion based on duration of residency, we
found that the relationship between the
goals and the means selected for furthering
the objectives (the durational residency re-
quirement) was substantially |'eking. We
held that the state's important interest in
protecting the integrity of the basic family
unit simply was not furthered by the differ-
ential treatment of new residents since it
did nothing to preserve marriages of per-
sons who had been in the state for more
than one year. The state's interest in as-
suring the validity of its divorce decrees
against collateral attacks on due process
grounds, while substantial, couid be satis-
fied by insuring that the domicile of the
divorce-complairw.t win« in this state. This
reasonable, less restrictive alternative to
the absolute requirement of residence of
one year in the challenged divorce statute
rendered the more restrictive standard less
than compelling. The durational residency
requirement thus failed to withstand strict”
scrutiny and was struck down.’

Following Adams, we decided the only
Alaska right to travel case which has up-

9. Subsequent to per invalidation of the one-
year residrni-v rmmrrmrnl in liui-f-.u)
statute, the United States Supreme Court ad-
dressed the identical issue in a ease involving
the Stale of lowa's statutory requirement that
a petitioner in a divorce action must be a resi-
dent of the state for one year preceding the
filing of the petition. Sosna v. lowa, 419 U.S.
393. 95 S.Ct. 553, 42 L.Ed.2d 532 (1975). The
Supreme Court came to the opposite conclu-
sion from our court in Sosna, however. Al-
though the Court did not specifically identify
the standard of review it was applying in up-
holding the durational residency requirement,
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held a durational residency requirement in
the face of strict judicial scrutiny of equal
protection claims. Gilbert v. State, 526
P.2d 1131 (Alaska 1974), involved a chal-
lenge to the state constitutional require-
ment, article 11, § 2, of three-year residency
in the state and one-year residency in the
election district for eligibility to seek legis-
lative office. The residency requirement
was analyzed only under the equal protec-
tion clause of the federal Constitution since
a provision c: the Alaska Constitution was
directly attacked by the appellant in the
case. Nevertheless, we determined to apply
the strict scrutiny tier of review based in
part on our own prior cases relating to
durational residency requirements. Two of
the state's asserted justifications for the
restrictions on candidacy for public office
were found to be compelling: the interest
of the state in assuring that those who
govern it arc acquainted with the diverse
conditions, problems, and needs of those
who are to be governed, and the interest of
the electors in exposure of the potential
candidate to the people during a period of
time sufficient for the voters to become
familiar with the candidate's knowledge,
character, and reputation. In upholding
the classification, we found that no viable
less restrictive alternatives to the duration-
al residency requirements imposed by the
state constitution existed to fulfill the com-
pelling stat' interests.

This court’s mn<t statPfTipnt. nf the

law relating tg. durational residency”'e-®

quirementsjy *13 in Hicklin v. Orbeck, 565
n2d  159~"(Alaska 1977), rev'’d on other

grounds, 437 U.S. 518, 98 S.Ct 2482, 57
L.Ed.2d 397 (1978). Hicklin involved an

Its analysis was couched in language suggest-
ing application of the ratior.il basis test. It
found that the statute in question reasonably
furthered three basic public purposes: protec-
tion of the rights of the defendant spouse In the
divorce proceeding, avoidance of interference
In matters in which another state has a para-
mount interest, and assurance that the state's
own divorce decrees vill be afforded full faith
and credit by other states. It should be noted -
that the third of these rationales is identical to
the state interest this cour. had found unper-
suasive in State v. Adams, 522 P.2d 1125 (Alas-
ka 1974).



THOMAS v. BAILEY

Alaska 13

Citeas,Aluu.S9%5pm 1

equal protection challenge to the so-called
“Alaska Hire” law which limited eligibility
for petroleum and pipeline related jobs to
residents of the state who had been physi-
cally present in Alaska, with certai- excep-
tions, for one year.10 In holdir™ that the
proper standard for review <' the duration-
al residency prefe-ence in hiring was the
strict scrutiny tier of equal protection anal-
ysis which applies to such residency require-
ments “because they penalize those who
have exercised their fundamental right of
interstate migration,” 11 we expressly con-
sidered and rejected the “basic necessities”
reasoning of Memorial Hospital v. Maricopa
County, 415 U.S. 250, 94 S.CL 1076, 39
L.Ed.'J 306 (1974). As already noted, Me-
morial Hospital had addressed a challenge
under the federal Constitution and had lim-
ited application of strict scrutiny to dura-
tional residency cases in which the residen-.
cy requirement penalized the right to travel®
by depriving the recent migrant of a basic
necessity of life.* We noted that "[w]e
have never used this ‘basic necessity* rea-
soning,” u and proceeded to subject the
Alaska Hire ‘:w to 3trict scrutiny. The
interests which the state sought to further
through the hiring preference for one-year
residents of the state in Hicklin were the

10. Tne durational residency statute at issue”™n
Hickim~YrOrbeck, 565 pid lid (Alaska iaVv7).
rev'd on other grounds, 437 U.S. 518, 93 S.CL
2482. 57 LEdJ2d 397 (1978), was nearly idf.it*
cat to the Beime Initiative's residency req ' o
menis. AS 38.* '90(1) provided:

‘resident’ means a person who
(A) except for brief intervals, military ser-
vice, attendance at an educational or training
institution, or for absences for good cause, is
physically present in the state for a p. .u of
one year immediately before the time his
status is determined;
(B) maintains a place of residence
state; . . .
(C) has established residency for voting pur-
poses in the state;
(D) has not, within the period of required
residency, claimed residency in another state;
and
(E) shows by all attending circumstances
that his intent is to make Alaska his perma-
nent residence.
The only differences between the statutory def-
inition of an Alaska resident which was con-
sidered in the Hicklin case and the definition of
resident in the Beime Initiative are found in the
duration d the residency required (one year in

in the

reduction of the unemployment rate for
bona fide Alaska residents and the cultiva-
tion of Alaska’s human resources through
extraction of the state’s natural resources.
We invalidated the durational residency re-
quirements because the correlation between
the classification based on length of resi-
dence and the goals of the challenged stat-
ute was tenuous and, in sy case, the dura-
tional residency requirement was not the
least drastic means available for accom-
plishing the public goals of reduced unem-
ployment and stabilization of the econo-
my. 4

In my view, under the test applied in
Hicklin v. Orl>eck, 565 P.2d 159 (Alaska
1977), rev'd on other grounds, 437 U.S. 518,
98 S.CL 2482, 57 L.EdJ2d 397 (1978), the
three-year durational residency require-
ment imposed by the Beime initiative to
0 uvailfy foy~iat(r~BTanb-trduld- fail— The-
genfiral standard for judicial review of
equal protection challenges arising under
the state constitution was modified subse-
quent to the Hicklin decision, however. In
State v. Erickson, 574 P.2d 1 (Alaska 1978),
we abandoned the traditional two-tier ap-
proach to equal protection analysis which

the Hickiin case and i minimum of three yean,
in the present case) and in the addition of
registered voter status and the attainment of
eighteen years of age as requirements for eligi-
bility for lund grants under the Beime Initia-
tive. See note 3 supra

~ Hicklin v. Orbed., 565 P.2d 159, 162 (Alaska
1977), rev"d on other grounds. 437 U.S. 518, 9l!
S.Ct. 2482, 57 L.Ed.2d 397 (1978) (footnote
omitted).

17. In Hicklin 1id. we also rijectrd the rational
basis test as tpplied in Sosna v. lowa, 419 U.S.
393, 95 S.Ct. 553, 42 L.Ed.2d 532 (1975V Sc!
discussion ot Sosna in note 9, supra.

13. Hicklin v. Orbeck. 565 P.2d 159. 163 (Alaska
1977), rev*d on other grounds, 437 U.S. 518. 96
S.Ct. 2482. 57 LEd.2d 397 (1978).

14. It was pointed out in Hicklin, id. at 163. that
“the least drastic, and also the most effective,
means to help the unemployed and recent
trainees to fine* bs is to give an employment,
preference om  j the unemployed and recent
trainees.”
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been followed in all our prior cases 15
and adopted a new single test for evaluat-
ing equal protection claims under the Alas-
ka Constitution. The new standard of re-

was explained in Erickson as follows:

Such a test will be flexible and dependent
upon the importance of the rights in-
volved. Based on the nature of the right,
a greater or lesser burden will be placed
on the state to show that the classifica-
tion has a fair and substantial relation to
a legitimate governmental objective.
Where fundamental rights or suspect cat-
egories are involved, the results of this
test will be essentially the same as requir-
ing a 'comnelling state interest’; but, by
avoiding outright categorization of fun-
damental and non-fundamental rights, a
more flexible, less result-oriented analysis
may be made.

Id. at 12. Our task in applying the equal
protection test adopted in Erickson has'
three steps: first, we must ascertain whar;
the purposes of the challenged legislation
are and whether they are within the legiti-
mate police power of the state; second, we
must examine the means used to accomplish

15. We had previously expressed our incre-sing
dissatisfaction with traditional equal prot :ccion
analysis, however, in Isakson v. Ricktv, 550
PJ2d 359, 362-63 (Alaska 1976); Lyndcn “runs-
port. Inc. v. State, 532 P.2d 700, 706-07 (Alaska
1975); State v. Adams. 522 P.2d 1125, 1127
n12 (Alaska 1974): State v. Wylie. 516 P21
'42, 145 n4 (Alaska 1973). See generally T.
Yarbrough, The Burger Court and Unspecified
Rights: On Protecting Fundamental and Not-
So-F ndamentaJ "Rights" or “Interests"
Through a Flexible Conception of Equal Protec—
tion. Duke L.J. 143 (1977); G. Gunther. Fore—
word: In Search of Evolving Doctrine on
Changing Court: A Model for a Newer Equal
.Protection, 86 Harv.L.Rev. | (1972).

16. See Erickson v. State. 574 P.2d 1 12 (Alaska
1978). See alst Dandridge v. Williams, 397
U.S. 471. 508, 90 S.CL 1153, 1173, 25 L.Ed.2d
491, 515 (1970) (Marshall, J., dissenting).

17. .Section TW tht"jjeime Initiative provides:
The people find that only approximately me
"million acres of the 363 million total faTlcT
aCfeagfhr Alaska is m"[trrffatcownersHTgyin
the ericctive date of this Act. Tne people
further find that individual land owne, hip is
integral to the material well-being of the peo-
ple and encourages more citizen awareness
and Involvement in the affairs of the state.
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the legislative objectives and establish
whether the means substantially further
the legislative goals; and third, we must
balance the importance of the state's inter-
est in the means actually chosen to accom-
plish the legislative purpose against the na-
ture of the constitutional right which has
been infringed. ¥

The Erickson analysis begins by consider-
ing the purposes of the challenged act,
viewing the Beime Initiative as a whole as
well as the circumstances which surrounded
its enactment Since the act was passed as
an initiative by the people rather than by
the legislature there is no relevant legisla-
te history of its passage wo resort to.
However, the Beime Initiative makes its
objectives clear in the statement of purpose
which constitutes section 1 of the Home-
stead Act. 17

vacant unappropriated, and unreserved
general grant lands into private ownersmp..
The initiatives finds that “individual land
ownership is integral to the material well-
being of the people and encourages more
citizen awareness and involvement n the

Further, the people are cognizant t at all
land was privately owned at the time of the
nation's founding and [believel that private
land ownership is integral to the American
system. In addition, the people arcaware
that the Constitution of the State of Alaska
declares that it is the policy of the state to
encourage the settlement'nfTIT land and the
development of its resources by making them
available for maximum use consistent wit>
tne public interest (art. VIIl. sec. 1), and
further thni the constitution permits the peo-
ple to implement this policy by providing for
L-e grant of state land (art. VIII, sec. 9). The
people find that of the approximately 104
million acres to which the state is entitled
under the Statehood Act, less than 75.000
acres have been made available by the state
to citizens for settlement and development
purposes, and that the failure, to make more
land available is a failure [ o] implement the
policy of art. VIII, sec. 1 of the Maska Con-
stitution. The ;Kople declare their purpose
to make available its citizens at least 30
percent or 30,000.000 acres of state land for
settlement and development, and further (de-
clare] that a policy of private land ownership
is in the best interest of the people of the
state

The purpose of the act, cpttte— ~
f simply, is to accomplish the transfer of thir~~y
y~percent?pr 30,000,000 acres of the state’s"”~
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affairs of the state.” It funher finds that
the state unduly has delayed making public
land available for private settlement and
development purposes and enacts the grant
program to facilitate the distribution of
state land into private ownership.

The mechanism chosen for the transfer of
land is a land grant initiated by filing an
application which must have been recorded
previously in the recording district where
the land is located, together with proof of
residency as required by the act and a $100
filing fee. The applicant is required to
publish notice of his application and to pro-
vide a land survey within five years after
the right to possession attaches. The
grantee is required only to hold the land
grant for one year before he “may extract
timber or materials on a commercial basis,
sell, subdivide, or otherwise dispose of the
land There is no requirement
that the grantee actually enter upon the
land and make improvements.1®

Only persons who meet the m;oimnm rot-
idency requirements of the 3eir le Initiative
may- apply for grants ol state land. A
three-year resident is eligible I'or one forty-
acre grant, a five-year resident may apply
for two such grants, and a ten-year resident
is eligible for a maximum of four forty-acre
grants of state land under the act.l® The
justifications advanced by the state in sup-
port of this differential treatment based on
duration of residency are basically twofold.
First, it is asserted that the durational resi-
dency requirements insure that the recipi-
ents of benefits under the 3eirne Initiative
have earned the right to grants of state

18. The Beime |Initiative has been titled the
“Alaska Homestead Act" and the state land
made available under the act is referred to as
"homestead entry land," but this description of
the act’s purposes is somewhat inaccurate. Al-
though the act does open up state land for
transfer to private ownership and, presumably,
at least some of that land will actually be set-
tled, the Beime Initiative contains no require-
ment that the grantee enter upon the land and
live there in the traditional =ode of homestead
acts. See generally 43 U.S.C. 8§ 161-302 (re—
pealed by Pub.L. 94-579, 92 Slat. 2787, effec-
tive October 21, 1976). In fact, the initiative

land based on their contribution to the over-
all state welfare by voting and paying taxes
for the required periods of time. Second, it
is claimed that the durational residency re-
quirements insure that the recipients of
land grants are genuinely attached to the
state since they already have demonstrated
their willingness to remain in Alaska for a
substantial period of time.

Judicial scrutiny of the closeness of fit
between the mea.is and permissible legisla-
tive objectives, and scrutiny of the relative
necessity for utilizing the particular means
selected as opposed to other means less re-
strictive of constitutional rights, vary in
intensity with the character of the classifi-
cation in question under State V. Ericksor,
574 P.2d 1 (Alaska 1978). At the upper end
of this flexible equal protection formula,
where fundamental rights or suspect cate-
gories are involved, Elrickson indicates that
the results of this new test will be essential-
ly the same as under the traditional strict
scrutiny tier of equal protection doctrine
which requires a "compelling state interest"
in the means chosen. At the lower end of
the scale, the intensity of scrutiny applied
will be governed by the new, more demand-
ing "rational basis" test articulated in Isak-
son V. Rickey, 550 P.2d 359 (Alaska 1976).
In Isakson we held:

Under the rational basis test”™jn order

for a classification U survive judicial.

— scoitiny, the classification ‘must be rea-
sonable nnf nrhitn jg—and—musL_rcat_
—upon some ground of difference having a
_fair and substantial relation to the object
of the legislation, so that all persons simi-

cxplicitly provides that "no improvements may
be required or restrictions imposed on home-
stead entry land, except as required by general

law or home rule municipalities." See AS 38.-
08,060.
19. It should be noted that the act limits the size

of the yearly grant to forty acres regardtes* of
the duration of residency; thus, five-year and
ten-year slate residents may accumulate tl.eir
total grant land only at the rate of forty acres a
year until their respective maximums e are
reached.
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larly circumstanced shall be treated
mf5aiike.,Jl
Isakson also concluded that “we will no

longer hypothesize facts which would sus-
tain otherwise questionable legislation as
was the case undu t".e traditional rational
basis standard.” 21

The present challenge to the constitution-
ality of the durational residency require-
ments in the Beirne Initiative is the first
post-Erickson case to come Vfore this court
oryright-to-travel grounds. Thus, an impor-
tant inquiry in this case is the determina-
tion of what standard of review should-be
applied. Our cases on this subject uniform-
ly have expressed our opinion that the right
of interstate migration is a fundamental
constitutional guarantee which may not be
infringed without showing a compelling
state interest in retaining any durational
residency requirement and the absence of
less restrictive alternative means of accom-
plishing the state’s legislative objectives.
The uniquely important status of right-to-
travel protection in the Alaska Constitution
reflects, in part, an awareness of the dis-
tinctive character of this state in attracting
many new residents to participate in Alas-
ka's growth and expansion.2 The risk that
longer-term Alaska residents would seek to
insulate themselves from sharing the public

20. /siiaon v. Rickey, 550 P.2d 359. 362 (Alaska
1976). quoting State v. Wylie, 516 P.2d M2. M5
(Alaska 1973) (footnote omitted)

21. 1d. lIsakson continued, quoting G. Gunther.
Foreword; Ir Search of Evolving Doctrine on a
Changing Court: A Model for a Newer Equal
Protection, 86 Hnrv.L.Rev. at 20 (1972):

Judicial deference to a broad range of con-
ceivable legislative purposes and to imagina-
ble facts that might justify classifications is
strikingly diminished. Judicial tolerance of
overincJusive and underinclusive classifica-
tions is notably reduced. Legislative leewjy
for unexplained pragmauc experimentation is
substantially narrowed.
See also State v. Lewis. 559 P.2d 630. 613
(Alaska 1977). cert, denied. 432 U.S. 901, 97
S.CL 2*43. 53 L.Ed.2d 1073, which applies the
Isakson “rational basis" standard of review.

22. See Note. Durational Residency Require—
ments: The Alas.".an Experience. 6 U.C.LA.—
Alaska LRev. 50 (1976).

23. Hicklin V. Orbeck, 565 P.2d 159, 163 n.5
(Alaska 1977), rev"d on other grounds. <i37 U.S.
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becnefite of development of the state with
the influx of relative newcomers already
has been confronted directly in Hicklin .
Orbeck, 555 P.2d 159 (Alaska 1977), rev'd on
other g-ounds, 437 U.S. 518, 98 S.Ct 2482,
57 L.EcL2d 397 (1978). Significantly, this
court in Hicklin stood fast in expressly re-
pudiating ‘'he United States Supreme
Court's “basic necessities” limitation on ap-
plying strict scrutiny to right-to-travel
cases and clearly stated that “it can no
longer be disputed that [the right to travel
into a different state and make one's home
there] is a fundamental right calling for
strict scrutiny.” 23 In light of the consistent
pronouncements by this court concerning
the fundamental nature of the right to
travel under our state constitution in prior
cases, | believe there is a strong case
presented in favor of continuing to apply
the most stringent standard of review to
durational residency classifications under
the new, flexible equal protection test
adopted in State v. Erickson, 574 P.2d 1
(Alaska 1978). However, even starting
from the premise that the least intensive
scrutiny available under Erickson applies, |
do not think that the classification of Alas-
ka residents into four groups of dissimilarly
treated individuals based on duration of
residency2l for purposes of disbursing

518, 98 S.Cl. 2482. 57 L.Ed.2d 397 (1978) (cita-
tions omitted).
In Hicklin. we also quoted art. VIII, § 2 of the
Alaska Constitution which reads:
The legislature shall provide (or the utiliza-
tion. development, and conservation of all
natural resources belonging to the State. In-
cluding land and water* for the maximum
beneSt of its people, (emphasis added)
We concluded that "(this) section Is not limited
to those of Alaska's people who have been here
for at least twelve months.” Id. at 164 n.8.

24. The four classes of residents created by the
Beime Initiative are (l) those persons who
have lived in Alaska for less than three years
and who qualify for no state land; (2) those
persons who have lived in Alaska for more
than three years but less than five years and
thereby qualify for one grant of forty acres of
land; (3) persons who have resided In the state
for more than five years but less than ten
years, thus qualifying for two forty-acre grants
of state land totalling eighty acres altogether,
and (4) residents of ten years or longer who are
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grants of state land is "reasonable, not arbi-
trary” and * rest(s] upon some ground of
difference having a fair and substantial re-
lation to the object of the legislation, so
that all persons similarly circumstanced
[are] treated alike.”” 3

The first rationale advanced for uphold-
ing tie duratitmaT"residency requirements
of thE Beirne Initiative” that they consti-
tutes reasonable device for excluding from
the benefits of the land grants lliose pei-
sons who have not made a s*ibstantial con-
tribution to the state s econ'omV kiid”*enm’sU-
welfare. The state cites Starns v. Malker-
son, 326 F.Supp. 234 (D.Minn.1970), aff'd,
401 U.S. 985. 91 S.CL 123li 28 L.Ed.2d 527
(1971), in support of its argument on this
point Starns upheld the University of
Minnesota’s regulation creating an irrebut-
table presumpticl that any person who had
resided in the state for less than one year
was a non-resident and could not qualify
for a reduced resident tuition rate at the-
state university. The rationale advanced in
Starns was that the one-year waiting period
for reduced tuition was an attempt to
a'hieve partial cost equalization between
those who had and those who had not con-
tributed to the state's economy through em-
ployment, tax payments and expenditures
within the state. The federal district court
explained its holding as follows:

We believe that the State of Minnesota

has the right to say that those new resi-

dents of the State shall make some con-
tribution, tangible or intangible, towards
the State's welfare for a period of twelve

eligible to recel > four grants of forty acres
each, or a total of 160 acres of slate land.

25. Isakson v. Rickey, 550 P.2d 359. 362 (Alaska
1976), quoting State v. Wylie. 516 P.2d 142, 145
(Alaska 1973). It should be noted here that the
general equal protection guarantee in article |,
§ 1 0 the Alask i Constitution is not the only
constitutional equal protection clause applica-
ble In the present case. Article VII! of the state
constitution relating to natural resources con-
tains a separate guarantee:

Laws and regulations governing the use or
disposal of natural resources shall apply
equally to all persons similarly situated with
reference to the subject matter and purpose
to be served by the law or regulation.

months before becoming entitled to enjoy
the same privileges as long-term resi-
dents possess to attend the University at
a reduced resident’s fee.

Id. at 241. Assuming that the Alaska Su-
preme Court would uphold a similar one-

year residency requirement for reduced tui-

tion in this state’s university system, a
premise that is not altogether inevitable
under the new, “more demanding” rational

mbasis test adopted in Isakson v. Rickey, 550

P.2d 359, 362 (Alaska 1976), substantial dif-
ferences remain between the holding in the
Starns case and the durational residency
requirements of the Beirne Initiative.

A requirement of contribution through
domicile in the state which funds an institu-
tion of higher education primarily out of
tax revenues bears a relatively direct rela-
tionship to the rationale of cost equaliza-
tion. The current residents of the state
presumably carry the primary burden for
providing the educational service and it is
rational (under the deferential lower tier of
federal equal protection scrutiny, at least)
to require the new resident to pay more for
a limited period of time to attend the state
university in order to approximate the
greater overall cost borne by the longer
term resident for access to the same educa-
tional opportunity. In contrast, the distri-
bution of land mandated by the Beirne Ini-
tiative constitutes the disposal of a perma-
nent state asset the acquisition of which
was unrelated to contributions of taxes and
earnings by even the longest-term residents
of Alaska. Of course, aside from the specif-

Alaska Const, art. VIII, §j 17. Inclusion In the
state constitution of this separate equal protec-
tion guarantee relating specifically to the dis-
posal of natural resources evidences the consti-
tutional framers' particular concern that the
benefits from development of Alaska's large
store of natural resources be shared by all
persons similarly situnted with respect to those
resources and the purposes to be served by
their disposal. This express indication of the
Importance attached to the Interests of the peo-
ple in the state s resources is thus an indepen-
dent reason for ngorous scrutiny under Ericke <
son of classifications differentiating between
groups of residents where the distribution of
natural resources is at stake. State v. Erick—
son. 574 P.2d 1 12 (Alaska 1978).
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ic funding sources of the state benefit in
question, ,t is arguable that the longer-term
resident h\s contributed more to the gener-
al welfare v'f the state over the course of his
domicile in the state. However, in my view
the asserted correlation between the contri-
bution of the land grantee to the state’s
economy and the varying periods of residen-
cy required to become eligible for each in-"
cremental forty-acre grant of land under
the Beirne Initiative is on its face too tenu-
ous to satisfy the standard of review adopU"
ed in State v. Eirickson, 574 P.2d 1 (Alaska
1978). The parties to this action have made
available no additional data supporting this
rationale. Therefore, this court is left in
the position of hypothesizing facts to sus-
tain the classification on cost-equalization
grounds, an exercise we expressly declined
to undertake in Isakson v. Rickey, 550 P.2d
359, 362 (Alaska 1976). Further, if eligibili-
ty for land grants validly may be condi-
tioned on participation in the state’s econo-
my for such extended periods of time as the
initiative requires, the state apparently
would not be prohibited from distributing
all of its public benefits (other than those
protected by federal equal protection guar-
antees) proportionately to the length of
continued residence in the state. | think
that, upon careful evalua ’ , it becomes
clear that the cost-equalization rationale ad-
vanced in this case in support oi the dura-
tional residency requirements accomplishes
nothing more than the sanctioning of a
bonus or reward for having been a resident
of Alaska longer than certain other classes
of persons. It would do violence to the
meaning of the requirement in Isakson v.
Rickey, id. at 362 (Alaska 1976), that the
classification “ ‘must be reasonable, not ar-
bitrary, and must rest upon some ground of
difference having a fair and substantial re-
lation to the object of the legislation’" if
this court were to uphold the durational

26. See note 18 supra.

27. See generally Baldwin v. Fish & Game
Comm*n, 436 US. 371, 98 S.Ct 1852, 56
L.Ed.2d 354 (1978), which upheld large dispari-
ties in hunting license fees between residents of
Montana and non-resident recreational hunters.
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residency requirements of the Beirne Initia-
tive on a cost-equalization rationale.

The $eSondjustificatioth for the Beime
Initiatives durational residency require-
ments advanced by the state is that they
insure that state land grants made available
by the act actually end up in the hands oi
those who have ~ .onstratefl their genuine
atrarhment to thp state and their willing-
ness to remain in Alaska and adapt to its
uniquely rigorous climate and frontier char-
acteristics! | do not think this rationale is
supported ~oy the express provisions of the
Beirne Initiative. Despite its title3 the act
is not a homestead law in the sense that the
grantee must undertake to makv. ove-
ments on the grant land or even to live on
the land. In fact, under the terms of the
initiative, a land grant applicant need not
ever even visit the land acquired and can
sell the land or otherwise dispose of it after
holding it for one year. This scheme of
land disposal may adequately serve the ini-
tiative's purpose of transferring state land
to private ownership, but it certainly does
not require that the land is ultimately de-
veloped by those with any degree of attach-
ment to the Suite of Alaska or that people
with experience in “Alaskan living” utilize
the land. The three-year durational resi-
dency requirement adds nothing to the as-
surance of these objectives.

Further, residence of three years dura-
tion is not reasonably required to insure
that only actual residents receive grant
lands. Whether or not the state has a
justifiable concern that state land be dis-
tributed to bona fide residents of Alaska to
the exclusion of non-resident applicants,3
requiring a minimum of three years actual
domicile to establish bona fide residence
status in this state simply bears no substan-
tial elationship to the asserted purpose of
the requirement. The Beirne Initiative it-
self includes other less onerous inc ’ia of

But see Hicklin v. Orbeck. 437 U.S. 518. 98
S.Ct. 2482. 57 L.Ed.2d 397 (1978), invalidating
the "Alaska Hire” law's statutory preference
for hinng of stale residents for pipeline and
other petroleum industry jobs.
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resident status which easily may be used to
distinguish the resident from the non-resi-
dent.®

Given that the three-year durational resi-
dency requirement is not substantially re-
lated to the purpose of insuring that only
bona fide residents with significant ties to
the state receive the grant land, the five-
year and ten-year requirements are even
less relevant to this objective of the acL
As stated before, the oJy conceivable rela-
tionship between the duration of residency
in the case and the disposal of the state
grant land is the notion that long-term
Alaska residents deserve a reward for their
continued residence. In my opinion, this
connection does not meet the “fair and sub-
stantial relation” equal protection test of
IsaksonP

JONNOR, Justice, dissenting.

ggKesan appropnfUinn. | rrepm full™ fc ~ >

In Thomas v. Rosen, 569 P.2d 793, 796
(Alaska 1977), we quoted favorably from

28. The initiative's other requirements of resi-
dency are set out in note 3 supra. Similar
indicia of residency were approved in Hicklin v.
Orbeck, 565 P.2d 159, 169-70 (Alaska 1977),
rev'd on other grounds, 437 U.S. 518, 98 S.CI.
2482, 57 L.Ed.2d 397 (1978) (The United Stales
Supreme Court invalidated the residency re-
quirem-it portion of the "Alaska Hire” law but
'did not express its opinion on the appropriate-
ness of the criteria employed to establish resi-
dence in a case where such a classification is
proper.).

Though my disposition of this case on dura-
tional residency grounds makes it unnecessary
for me to examine the validity of the remainder
of the residency classification, 1 question par-
ticularly the requirement that a resident be a
registered voter to qualify for a grant of land
under the act. f'sident aliens, who are not
eligible to register to vole, would be excluded
from the Beime Initiative's land distribution
scheme if this requirement were enforced. See
Nyquist v. Mauclel, 432 U.S. I, 97 S.Ct. 2120,
53 LEd.2d 63 (1977); Sugarman v. Dougall,
413 U.S. 634, 93 S.Ct. 2842. 37 L.Ed.2d 853
(1973); Graham v. Richardson. 403 U.S. 365, 91

State ex rel. Finnegan v. Dammann, 220
Wis. 143, 264 N.W. 622, 624 (1936), which in
turn states:

“An <pppropriatiog)is the setting aside
froputha”public revenue of a certain sum
moneyjfor a specified object, in such
the executive officers of the
government are authorized to use that
money, and no more, for that bject, and
no other."

Courts in other jurisdictions have also
defined “appropriation ' for state constitu-
twnpi pnrrwnr m «pplyvnp tn tim urn nf
monevl But mnro npr<m<iive is the
record of the pmcfrodinfTlP nf fhrt..UftfiL-i-
Cor.5iitutional Convention. As originally
proposed, the provision restricting the use
of the initiative and referendum prohibited
their use in "making or defeating appropri-
ations of public funds.”2 The floor discus-
sion shows that the main concern of the
delegates was that the expenditure of pub-
lic money should not be subject to direct
legislation by the electorate.3

Ititappears tima¢ the komimittee on style
and eiiminated the \yords “of pub-

iic funds» from  egAstiUtional provisions
because the state can only appropriate pub-
lic funds. The committee chairman, Dele-

S.Cl 1848, 29 L.Ed.2d 534 (1971); Takahashi v.

Fish & Game Comm*n, 334 U.S. 410, 68 S.CL

1138, 92 LEd. 1478 (1948); Oyama v. Califor—
nia. 332 U.S. 633, 68 S.Ct. 269, 92 |_Ed. 249

(1948); C. D. R. Enterprises, Ltd. v. Board of
Edcc., 412 F.Supp. 1164 (E.D.N.Y.1976), affd,

429 U.S. 1031, 97 S.CL 721, 50 L.EdJd 742

(1977), all of which invalidate state discrimina-

tory treatment of resident aliens. See also Fo—
ley v. Connelie, 435 U.S. 291, 98 S.CL 1067, 55

LEd.2d 287 (1978).

29. This test was also applied in: State v. Erick—
son. 574 P.2d | (Alaska 1978); State v. Lewis,
559 P.2d 630 (Alaska 1977), cert, denied, 432
U.S. 901, 97 S.Ct. 2943. 53 L.Ed.2d 1073.

1. Dorsey v. Petrott, 178 Md. 230, 13 A-2d 630
(1940); Michigan Good Roads Federation V.
Alger. 333 Mich. 352. 53 N.w.2d 481 (1952).

2. Part 6. Appendices.
1820. 23-24.

Deccmoer 9, 1955, at

3. Pin 2. Proceedings, December 16. 1955, at
931-33, 941-42.
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gate Sundborg, stated that those words
were eliminated because the committee re-
garded them as redundant and unneces-
sary.™

In light of this history. | can find no
msound reason tor stretching the constitu-
tional language to cover the distribution of
land, a subject plainly not considered within
the meaning of “appropriations” hv our
constitutional framers,

I would hold that the superior court erred
in concluding that the initiative at bar
amounted to a prohibited appropriation.

My colleagues do not reach the question
of whether the initiative violates the consti-
tutional guarantee of coual protection of

-Jaws nr the prohibition against special legis-
lation. Because | would hold that the ini-
tiative does not amount to an appropriation,
I must also express my views on these sub-
jectss

The Alaska Constitution, Art. XI, Sec. 7,
provides that, "The initiative shall not be
used to enarl local nr special
legislation.” The homestead initiative is at-
tachecrTis- violating this provision. It is
argued that the durational residency re-
quirements of the initiative should be sub-
jected to strict scrutiny as penalizing the
right to travel. Alternatively, it is urged
that the durational residency requirements
do not bear a fair and substantial relation-
ship to the purposes of the act.

I think the first argument is misplaced.
Itjs true thaijaws which impinge upon the
([fundamental rightbof interstate migration.
byclenyiilg IhiT'lecessities of life or by
penalizing the right to migrate, are invalid

4. Pan 4. Proceedings, January 24, 1956 at 269-

1am not dealing with these questions as ex-
haustively as | might were | not in dissent. |
am merely setting forth my general views on
these subjects.

Dunn v. Blumstein, 405 U.S. 330. 92 S.Ct.
995, 31 L.Ed.2d 274 (1972): Memorial Hospital
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unless a compelling state interest justifies
CtTOse'lawns?

However, the initiative does not pose any
obstacle to interstate migration. It does
not deny to anvone the necessities of liter'orJ
penalize a™person for having migrated to
'‘Alaska. dffhere is no fundamental right to
receive land from the state to which one
migrates”® Certainly there are no cases
"which even intimate that such a right ex-
ists. The granting of state lands is “bene-
fitrconfem”~u~njreclgTen”™orian*TO I -
[brut ~t is not a penalty inflicted upon thdse
ttrfohom the grants are not made.

In this sphere of artivity the state enjoys

a large measure of autonomy. As the Unit-

ed States Supreme Court has observed:
"The governments of the States are sov-
ereign within their territories save only
as they are subject to the prohibitions of
the Constitution as their action in some
measure conflicts with powers delegated
to the National Government, or with Con-
gressional legislation enacted in the exer-
cise of those powers." Parker v. Brown,
317 U.S. 341, 359-60, 63 S.Ct 307, 317-
318, 87 L.Ed. 315 (1943).

The Alaska Constitution expressly per-
m dnfn <Fdiapaan nr itg lanfjg .Art.
HTiTTSecL 9, provides:

"Subject to the provisions of this section,

the legislature may provide for the sale

or giant of state lands, or interests there-
in, and estahlish sales procedures. All
sales or grants shall contain such reserva-
tions to the State of-all resources as may
be required by Congress or the State and
shall provide for access to these resources.

Reservation of access shall not necessarily

impair the owners' use, prevent the con-

trol of trespass, or preclude compensation
for damages."

v. Maricopa County, 415 U.S. 250, 94 S.Ct.
1076, 39 L.ExL2d 306 (1974): Shapiro wv.
Thompson, 394 US. 6)8. 89 S.Ct. 1322, 22
1.Ed.2d 600 (1958); Hicklin v. Orbeck, 565 P.2d
159. 162 (Alaska 1977), reversed on other
grounas, 437 U.S. 518, 98 S.Ct. 2482. 57
LEd.2d 397 (1978). See also L. Tribe. Ameri-
can Constitutional Law, 1003-1005 (1978).
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Thus the object of the initiative, a grant of
land, is quite plainly within the lawful pow-
ers of the state.7
As noted above, this legislation does not
require strict scrutiny. Therefore, the com-
pelling state inte:est test does not apply.
We have stated in our previous cases that
where fundamental rights or suspect classi-
fications are not in issue, we will employ a
more deferential test.
"Examining both the legislative goals
and the means used to advance them, we
must determine whether the legislation
bears a ‘fair and substantial relationship'
\q letnt.imnte purposes.” State v. Lewis,
559 P.2d 630, 643 (Alaska 1977).»

We have also noted that the test to be
employed in determining whether a statute
amounts to special legislation, prohibited by
the constitution, is substantially the same
as that applicable to non-suspect classifica-
tions which are challenged as violating the
guarantee of the equal protection of the
laws. State v. Lewis, supra at 643.

I know of no principle of law which pro-
hibits a state from distributing land to its
-esidents upon the basis of how long they
have resided in the state. The initiative
before us parcels out state lands as an in-
centive to settle and develop the state, as
well as to encourage citizen awareness of
and involvement in the affairs of the state.
Those who have spent more time in the
state and who have made, it is presumed, a
greater contribution to the state's economy
and well-being are given greater amounts
of land. To insure permanent settlement of
the land and to enhance economic growth, 1
think it is permissible for the state to base
its land grants upon length of residence.
This is a practical method of assuring that
th’ land will go to those who have a more
permanent attachment to Alaska than casu-
al visitors or newcomers. In my view, the

initiative rW< nnl violato~TIUj -pi'Ullibitnnr- Toll

against sp”gL-ilJpgislatinn nor does it deny
to anyone the equal protection of the laws.

While Art. VIII, Sec. 9, refers to the legisla-
tire, the people through the initiative enjoy the
same power as the legislature, so long as the
initiative is not used for a purpose prohibited
by Art. X1, Sec 7, Alaska Constitution.

Because ~ur test”requiring a fair and
substantial relationship between the legisla-
tive ends and the means used to achieve
them is more exacting man tEi
rationaToasls test"it follows that tr
af requirements of equal protection of the
laws are also satisfied.

It is my opinion that the initiative is
constitutionally valid.

OI&IH.IMK]EIS.%I>

Phillip A. REYNOLDS, Appellant,
V.
STATE of Alaska, Appellee.
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Supreme Cour of Alaska.
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mJpon pleas of guilty, defendant was
convicted in the Superior Court, Third Judi-
cial District, James A. Hanson, J., of one
feloi.y count and one misdemeanor count of
receiving and concealing stoieu pioperty.
Defendant was sentenced to three years,
the maximum, on felony count, and one
year, the maximum, on misdemeanor count,
which sentences were to be served consecu-
tively to each other and to a sentence then
being served for a parole revocation on an
earlier offense, but with three years of com-
bined sentences being suspended, with de-
ferent to be on probation for five years,
during which time, in addition to other con-
ditions of probation, defendant was to en-
in a treatment alternative to 3treet
crimes program was to make restitution of
$958, ind was not to consume nonprescrip-

8. See also, lIsakson V. P.ickey, 550 PJ2d 359.
361-63 (Alaska 1976).
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