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4 / 28/82

rHOUSE BY T H E  J UDICIARY C O M M ITTEE

SENATE CS FOR H O U S E  BILL NO. 849 (Judiciary)

IN T H E  L E G I S L A T U R E  OF T H E  S TATE OF A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A BILL

ipsAct entitled: "An Act relating, to e l e c t r i c  a n d  telephone co~

o p e r a t i v e s ."

T ^ENACTED BY THE L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:' 

tection 1. AS 10.25 . 1 2 0  is a m e nde d to r e a d :’/ (V\ m r_

SfcL S e c . 10.25.120. VOTING. Each m e m b e r  is e n t i t l e d  to o n e  vote on 

»ach m a t t e r  s u b m itted to a vote at a m e e t i n g  of the members. Each mem- 

>er of it district is entitled to one’ vo t e  on each m a t t e r  submi t t e d  to 

^ r /a'-Nrote at a n y district meeting.. V oting  shall be in person, but, if the 

bylaws so provide, m a y  also be b y  mail.
tiCri ...

  -

^ ’rSec. 2. AS 10.25. 190 is amended to read:

Sec. 10.25.190. DISTRICTS. The bylaws ray provide for the

E l d i v i s i o n  of the t e r r i t o r y  s erve d or to be served b y  a c o o p e r a t i v e  into 
ft

two or more d istricts for any purpose, including, without limitation,
Lv... .
K t r - -

the n o m i n a t i o n  and election of di rectors and the e l e c t i o n  and function-

g p *
^  ing of district  delegates. T h e s e  delegates, who shall be members,  may 

3j| nominate and elect directors. The b y laws shall prescribe the bo undaries  

of the districts, or the m a nner of e s t a b l i s h i n g  the boundaries, and the
Iki. ’>

m a n n e r  of c h a n g i n g  the boundaries, and the manner in which the d istricts
ISv*

function. No member at any district m e e t i n g  and no district d e l e g a t e  at. 

.any m e e t i n g  m a y  vote by proxy or by mail* the e l e c t i o n  of

d i r e c t o r s  |may’7be by mail Iff p r o v i d e d  the b y  l a v s .

s.
*  Sec. 3. AS 10.25 is amended by adding a n e w  section to read:

Sec. 10.25.175. BOARD M E E T I N G S  O P E N  TO MEMBERS. (a) A m e e t i n g  of 

the board of directors may be a t t e n d e d  by members of the cooperative.
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:cept w h e n  voice votes are authorized, a vote shall be c o n d ucted in 

t a m a n n e r  that the m e m b e r s  m a y  k n o w  the vote of each p e r s o n  entitled 

vote.

(b) If e x c e pted subjects are to be d i s c u ssed at a meet ing, the 

aeeting must first be c o n v e n e d  as a regular or special  m e e t i n g  and the 

question of h o l d i n g  an e x e c u t i v e  session to discuss matters that come

Lthin the exce p t i o n s  c o n t a i n e d  w i t h i n  (c) of this section shall be
fe—

letermined by a m a j o r i t y  vote of the board. No subjects may be c o n­

s i d e r e d  at the executi ve s e s sion except those m e n t i o n e d  in the m o t i o n

»K,n.

a i l i n g  for the e xecutive s e ssion unless a u x i l i a r y  to the main q u e s t i o n . ' ^
v 1

formal a c t i o n  m a y  be t a k e n  d urin g the e x e c utive session.

(c) The f o l l owin g e x c e p t e d  subjects may be discuss ed in an e x ecu-\ 

session:

(1) matters the i m m e diate k n o w ledge of whic h woul d c l e a r l y

l £ i v e

lave an adverse effect on the finances of the cooperative; 

/
(2) subjects that tend to p r e j u d i c e  the r e p u t a t i o n  and charac

ir?:
: er o jL~a-_pe r s o n ; however, the p e r s o n  may request a public disr^.jsion. .

' M / W t t f / b  - jO 'b w A  T O - T * V c ,  C ------------------------------------------- -------- ,

-IdjtJ/ ReasrrrraMey notice sha^L'.be given..for all regular or special

leetings /required-to, bt 5>pen_U

(e) , A c t i o n  takren c o n t r a r y  to this s e ct ion is void.

Inder this

>

*

I
I

*

-Sec. 4. AS 10.25 is amen ded by a d ding a n e w  s e c t i o n  to read:

Sec. 10.25.176. M E M B E R ' S  RIGHT TO EXAMINE BOOKS AND RECORDS. A 

r m e m b e r  of a cooper a t i v e  may, at . reaso n a b l e  time, examine and m a k e  

iiv copies of the books and records of the c o o p e r a t i v e  at the p r i n c i p a l  

zL office of the cooperati ve. The c o o p e r a t i v e  rr.ay charge a m e m b e r  an 

mount equal to the actual cost of d u p l i c a t i n g  doer onts requ e s t e d  u n d e r  

:,this section.

- 2 - SCSHB 8 4 9 (Jud)



4  COMMITTEE RgPOF# 
SENATE

4/
F U R T H E R :

Mr. P r e s i d e n t :  

T h e  C o m m i t t e e  on
J U D I C I A R Y

'ric uud txlu-nhcr.o coopwvitLives

D a t e

has had

7

IIB 349 am

u n d e r  c o n s i d e r a t i o n  an d (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do pa ss  [ ] do no t pass

[ ] do pa ss  w i t h  a t t a c h e d  a m e n d m e n t s (s )

, OUrn'̂-'f
[ ] r e p l a c e  v'ith CS fo r   .■ _______________________

and  r e c o m m e n d s  _______ _______________

[ ] same ti t l e  
[ ] new  t i t l e

[ ] A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] Ne w Fi sca l N o t e

i ] r e p c r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e _________________________________________________ C o m m i t t e e

M E M B E R S  S I G N I N G  
DO P A S S

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S :

L  ■ _______ _

S 60 (Rev. 1 2/ 78 )

C H A I R M A N



Toi__________________________SENATE BILL No.

To: __________________________HOUSE BILL No.

A J C W 0

Pa g e : ' L i n e :

Sec. 10.1' .005. Purposes for which cooperatives ma.y be oroanized. A 
cooperative may be oroanized under this chapter for anv lawful purpose, 
except 'for the purpose of rpAMKING OR INSURANCE ORl the futnishino of 

electric or telephone service. (3 ch 107 SLA 1959)

S 70
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Introduced: 2/16/82
Referred: Labor &  Commerce

IN T H E  HOUSE BY BETTISWORTH

HOUSE BILL NO. 849 am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

T W E LFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to electric and telephone c o­

operatives."

BE IT EN h CTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 10.25.120 is amended to read:

Sec. 10.25.120. VOTING. Each member is entitled to one vote on

each matter submitted to a vote at a meeting of the members. Each m e m­

ber of a district is entitled to one vote on each matter submitted to 

a vote at any district meeting. Voting shall be in person, but, if the 

bylaws so provide, may also be by mail.

* Sec. 2. AS 10.25.190 is amended to read:

Sec. 10.25.190. DISTRICTS. The bylaws may provide for the

division of the territory served or to be. served by a cooperative into 

two or more district* for any purpose, including, without limitation, 

the nomination and election of directors and the election and funct i o n­

ing of district delegates. These delegates, who shall be members, may

nominate and ^lecr. directors. The bylaws shall prescribe the boundaries 

of the districts, or the manner ol establishing the boundaries, and the 

manner of changing the boundaries, and the manner in which the districts 

function. No member at any district meeting and no district delegate at 

any meeting may vote by proxy or by mill, except that the election of

directors may be by mail if provided Vy the b y l a w s .

* Sec. J. AS 10.25 is amended by adding a new section to read:

Sec. 10.25.175. BOARD MEETINGS OPEN TO MEMBERS. (a) A meeting of

the board of directors may be attended by members of the cooperative.

-1- HB B49 am
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Except when voice votes are authorized, a vote shall be conducted in 

such a manner that the members may know the vote of each person entitled 

to vote.

(b) If excepted subjects are to be discussed at a meeting, the
art ostK***

meeting must first be convened as a regular/jmeeting and the question of 

holding an executive session to discuss matters that come w ithin the 

exceptions contained within (c) of this section shall be determined by a 

majority vote of the boai ' No subjects may be considered at the 

executive session except chose mentioned in the motion calling for the 

executive session unless auxiliary to the main question. N^tydx^^Tbn 

be takeri^ ^ f t h e /  executive session.

(c) The following excepted subjects may be discussed in an 

executive session:

(1 ) matters the immediate knowledge of which would clearly 

have an adverse effect on the finances of the cooperative;

(2) subjects that tend to prejudice the reputation and 

character of a person; however, the person may request a pv.blic 

discussion.

7
(d) Treasonable notice shall be given for a l V m e e t i  ngs cuquii-ud to

hk'IUHL

y d -

I

(V

s
S 3

vj

lve— t*ptfn~under this section, y, . . ■

lectioh is

&

o

A member of a cooperative may, at a reasonable time^ examine and make d

copies of the books and records of the cooperative, Jexcept the names,

(e) A ction taken^contrary to this sections is void.

* Sec. 4. AS 10.25 is amended by adding a new section to read:

Sec. 10.25.176. MEMBER'S RIGHT TO EXAMINE BOOKS AND RECORDS.

bers| iaddresses and accounts of the memberslat the principal office of the 

c o o p erative / ^ T he cooperative may charge a member an amount equal to the 

actual cost of duplicating documents requested under this section.

L<t L /■„ rr<A rr~  L h L  ^  .  f l P t i  V *<>
i o

 ̂ XjZJg&-
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Senate
Committee on ^uJieiary Pouch V 

State Capitol 
Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 26, 1981

Butrovich Committee Room, State Capitol Juneau, Alaska

Legislation Before Commitcee:

SJR 68 - Proposing an amendment to the Constitution of the State of 
Alaska providing that a legislator who is convicted of a 
felony forfeits legislative office.

HB 678 - "An Act relating to membership in electric and telephone 

cooperatives."

HB 849 - "An Act relating to electric and telephone cooperatives."

HB 339 - "An Act relating to the judicial review of administrative
regulations."

The meeting of the Senate Judiciary Committee was called to order by 

Chairman P.odey at 1:05 P.M. Committee members present were: Senators 
Rodey, Parr, and Andersor, Senators Bennett and Ray were absent.

003 - Call to order.

010 - Chairman Rodey brought HE 678 before the committee.

025 - Mr. Hutchins testified in support of the bill.

/ j y '  - sc/^ U ')C , / .w y  OvTtr/Xrfl rr/c .
T 4 7  - After br^ef discussion, Chairman Rodey laid HB 678 on the table.

157 - Chairman Rodey next brought HB 849 before the committee.

160 - Mr. Hutchins again testifie ' in support of this legislation and 
offered the following amendments: On page 2, Line 5, add "or special"
between "regular" and "meeting". On Page 2, Line 24, add "and for a 

valid corporate purpose" between "time" and Mr. Hutchins also
suggested adding a new subparagraph (3) under Sec. 10.25.175., Paragraph
(c), to protect the attorney, client privilege.

166 - Senator Ray offered the following amendments: On Pace 2, Line 10

add "formal" between the words "No" and "action". On Page 2, Line 11,



169 - Senator Parr offered the following amendment: On Page 2, Line 25

delete [except the names, addresses and accounts of the members].

771 - After discussion of the amendments, Chairman Rodey laid HS 849 on 

the table and directed staff to prepare a committee substitute.

779 - The next item on the calendar v/as HB 339.

780 - Representative Metcalfe testifies, giving the intent of his bill.

s i d e : TWO

989 - Mr. Art Peterson, Assistant Attorney General, testified against HB 

339, stating that this legislation would only give more power to the 
court system instead of the Legislature. Mr. Peterson offered a 

committee substitute for committee consideration.

244 - Chairman directed Senator Anderson to work as a subcommittee with 

Mr. Brure to draft a committee substitute.

340 - Phil Holsforth, testified in favor of HB 339.

410 - Chairman Rodey put HB 339 in subcommittee.

4i2 - Next Chairman Rodey brought SJR 68 before committee.

518 - After brief discussion, Chairman Rodey laid SJR 68 on the table.

520 - The committee directed Chairman Rodey to return SB 861 and SB 175 

to the State Affairs Committee for further work.

525 - Chairman Rodey adjourned the meeting at 2:45 P.M.



Trcm G J i o g u r a
LEGISLATIVE AFFAIRS AGENCY

= C .C h y - STA 't CAP.TC 

: . ‘ .£AU. ALASKA 9 9 S I' 

507-J65-3SOC

M E M O R A N D U M April 30, 1982

SUBJECT:

TO:

FROM:

Single subject rule in r e l a t i o n  to 
SCS HB 849 (Judiciary)

Senator P a trick M. Rodey
Chairman, Senate J u d i c i a r y  Committee

Billy G. Berrier 
Director
D i v i s i o n  of Legal Services

I h a v e  added the amendment to SCS HB 849 (Judiciary) as 
requested. In my o p i n i o n  this a d d i t i o n  creates a probable 
v i o l a t i o n  of the single subject rule.

The single subject rule is c o n t ained in Section 13,
Ar ticle II, C o n s t i t u t i o n  of the State of Alaska w h i c h  
p r o v i d e s :

SE C T I O N  13. Every bill shalx be confined  to one 
subject u n l e s s  it is an a p p r o p r i a t i o n  bill or one 
codifying, revising, or r e a r r a n g i n g  existing laws. 
Bills for a p p r o p r i a t i o n s  shall be confined to 
approp r i a t i o n s .  The subject of each bill shall be 
ex p r e s s e d  in the title. The e n a c t i n g  clause shall be: 
"Be it enacted by the L e g i s l a t u r e  of the State of 
A l a s k a ."

T h e  p r i m a r y  aim of the rule has been stated by our court to 
be r e s t r a i n t  of the l o g - r o l l i n g  process in the legislature 
and d e s c r ibes l o g - r o l l i n g  as d e l i b e r a t e l y  inserting in one 
bill several d issimil ar or incong ruous subjects in order to 
s e c u r e  the n e c e s s a r y  support for p a ssa ge of the measure. 
Suber v. Alask a State Bond Committee, 414 P . 2d 546 (1966).

The test w h i c h  b r oadly  stated:



Se nator P a t r i c k ^ .  Rod ey 
Page 2
April 30, 1982

" U l t i m a t e l y  the d e c i s i o n  in cases of this kind m u s t  be 
made on a basis of p r a c t i c a l i t y  and re asonableness. Ir 
d e t e r m i n i n g  w h eth er a bill is confined to one subject 
we a g r e e  with the statement:

’All that is n e c e s s a r y  is that the act should 
embrace some one general subject; and by this is 
meant, merely, that all m a t t e r s  treated of should 
fall u n d e r  some one general i''.ea, be so c o n n ected 
wi t h  or related to each other, either logically or 
in p o pular u n d e r stand ing, as to be parts of, or 
germane to, one general s u b j e c t . 1"

was a d o p t e d  in Gellert v. S t a t e , 522 P . 2d 1120 (Alaska 
19 74), a n d  has been quoted in e«. ch s ubsequent case in p oint  
in A laska with approval. It is therefore  well settled that 
this b r o a d  language is the s t a n d a r d  against which c ompliance  
with the single subject rule is to be tested.

I can see no relati o n s h i p  b e t w e e n  a l l o w i n g  b a nki ng and 
i n s u rance cooperatives to be formed and meetings of ele ctric  
and telephone cooperat ives which  are l o g i cally or in p o p ul ar 
u n d e r s t a n d i n g  so c o n n ected or r e l a t e d  to each other as to be 
p a r t  of o n e  general subject.

B G B :1jb

E n c l o s u / e



A L A S K A  R U R A L  E L E CTR IC C O O P E R A T I V E  A S S O C I A T I O N  

6000 "C" STREET, SUITE C 

ANCHORAGE, A L A S K A  99502

bill 29, 1982

o n o rable Patrick Rodey 
a s k a  St-ute Senate 
"uch V

i,uneau, A l a s k a  99811
■■ *•_

‘ear S e n a t o r  Rodey: «r'.

t e r  r e v i e w i n g  the p r o posed CS for HB 849 w h i c h  you showed me 
xis morning, I find two serious proble ms remaining.

^ jio m o d i f i c a t i o n  is to be made to s u b s e c t i o n  17^5(e ) , then there 
er-tainly needs to be some c l a r i f i c a t i o n  as to what is meant by 
l e a s o n a b l e  n o tic e" in s u b s e c t i o n  (d).

efction 176 as p r e s e n t l y  drafted would make the records of a 
Cooperative more c o m p l e t e l y  open than any o t h e r  entity in the 
tate of Alaska, either public or corporate. The records which 
Jhis language w o u l d  open for inspection w h i c h  should not be o pened  
jnclude the following:

Personnel, payroll, m e dical or o ther files which reveal the 
fi n a ncial or m e d i c a l  status o f  any specify ■, individual, or 
the relea se of which would c o n s t i t u t e  an u n w a r r a n t e d  invasion 
of privacy.

Records p e r t a i n i n g  to any c u s t o m e r  or subscriber, 
of w h i c h  would constitute an un warr a n t e d  invasion 
pr i v a c y  of that customer.

the release 
theof

3.

4.

Records of e n g i n e e r i n g  or ot her technical data which, if 
released, would provide a c o m p e t i t i v e  a d v a n t a g e  to any other 
p erso n or corporati on enga ged in similar or related activities

P r o p r i e t a r y  i n forma tion which a m a n u f a c t u r e r ,  consultant or 
provi d e r  reasonably requires to be kept privilege d or 
c o nfi dential to protect the p r o p e r t y  interests of persons 
p r o v i d i n g  the information or data.

5. Info rmation w h i c h  the Association,  as respects collective
bargaining, r e g u l a r l y  considers to be priv ileged or c o n f i d e n­
tial for purposes of suc ces s f u l  c o l l e c t i v e  bargaining.



^ C o m m u n i c a t i o n s  b e t w e e n  the A s s o c i a t i o n  and its attorney whi ch 
' c o n t a i n  legal q u e s t i o n s  c o n c e r n i n g  p e n d i n g  or actual l i t i g a­
tion.

I n f o r m a t i o n  o b t a i n e d  by and in the c u s t o d y  of insurance 
c a r r i e r s  insuri ng the A s s o c i a t i o n  and its at torneys and agents 

V.regarding p o s sib le and p e n d i n g  claims a g a i n s t  the A ssociation.

P e r s o n a l  i n f o r m a t i o n  other than n a m e  and a d d r e s s  given to the 
A s s o c i a t i o n  w i t h  the le git i m a t e  e x p e c t a t i o n  of privacy in 
c o n j u n c t i o n  w i t h  requests  for s e r v i c e  or m e mbershi p.

xese p r o b l e m s  and others we m a y  not h a v e  yet c o n s i d e r e d  r o u l d  be- 
r>propriately a d d r e s s e d  by a m e n d i n g  the s e c t i o n  to read:

* S e c t i o n  10.25.176. M E M B E R ' S  RIGHT TO E X A M I N E  BOOKS A N D
SCORDS. A  m e m b e r  of 

:or a p r o p e r  purpos e 
"records of the cooper] 
c o o p e r a t i v e .  The cooj 
-o the a ctual cost of 
lection.

i n u e r e l y ,

;avid H u t c h e n s

a c ooper ative may, at a r e a s o n a b l e  time and 
examine and make c o pie s of the books and 
ive at the p r i n c i p a l  o ff ice of the 
rative m a y  charge a m e m b e r  ah amount equal 

(duplicating d o c u m e n t s  r e q u e s t e d  under this



Quoted in Ketdiikan Retail Liquor 
Dealers Ass'n v. Suite, ABC Bd., Sup. Ct. 
Op. No. 1963 (F ile  No. 36971, 602 P.2d 434 
(1979).

in Kingery v. Chappie, Sup. Ct. 
Op. No. £58 (F ile  No. 1554), 504 P.2d 831 
(1972).

Cited in Boehl v. Sabre Jet B o .-  u j  ~ 
Sup. Ct. Op. No. 3 (File No. 17l  n o  
585(1960). . *  " v

Am. J u r .  2d reference.   9  1 —
J u t .  2d, Public A dm inistm i,, »
§5 553-775. ***•

A rtic le  6 . A g en cy  M ee tin g s  P u b lic .
Section
310. Agency meetings public 
312. State policy regarding meetings

. ■-2 v r  

>5:..
v*

Sec. 44.62.310. A g e n c y  meetings public, (a) All meetings of* i 
legislative body, of a board of regents, or of an administrative body' 

board, commission, committee, subcommittee, authority, council, 

agency, or other organization, including subordinate units of the abon 
groups, of the state or any of its political subdivisions, including but doi 

limited to municipalities, boroughs, school boards, and all other boanU, 
agencies, assemblies, councils, departments, divisions, bureabi^ 

commissions or organizations, advisory or otherwise, of the state or' f 
local government supported in whole or in part by public money pr- 

authorized to spend public money, are open to the piTblic except 

otherwise provided by this section. Except w h e n  voice votes ar* 

authorized, the vote shall be conducted in such a manner chpt id* 

^ublic m a y  k n o w  the vote of each person entitled to vote. This section 

d ,es not apoly to any votes required to be taken to organize the' 

afore-mentim.'ed bodies.

(b) If excepted subjtcts are to be discussed a t a m eeting, the meeting 
m ust first be convened as a public m eeting and the  .uestion of holding 
an  executive session to discuss m atte rs  th a t  come w ithin the exception! 
contained in (c) of this section shall be determ ined by a majority vote 
of the  body. No subjects m ay be considered a t the executive session 
except those m entioned in the m otion calling for the executive session 
unless aux ilia ry  to the m ain question. No action may be taken at the 
executive session.

(c) The following except, .d subjects may be discussed in an executive 
session:

(1 ) m atte rs , th e  imm ediate knowledge of which would clearly have 
an  adverse effect upon the finances of the  governnv i t  unit:

(2 ) subjects th a t  tend to prejudice the repu tation  and character of 
1 ny person, provided the person may request a public discussion;

(3 ) m atte rs  which by law. m unicipal charter, or o r d i n a n c e  are 
‘required to be confidential.

(d) This section does not apply to
(1 ) judicial or quasi-judicial bodies when holding a m e e t i n g solely to 

m ake a decision in  an adjudicatory proceeding;

3

,2 ) juries;
l3) p arole  or pardon
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ion boards;
:a  hosp ita l medical staff; or 

j s i f  the governing body or any com m ittee of a hospital 
T a rh e e tin g  solely to ac t upon m atte rs  of professional 
' 3 riv ik g es  or discipline. 

lSblejm blic  notice shall be  given for a ll m eetings required 
le r .th is  section, 

eh con trary  to th is section is void. (? 1 a r t  VI (ch 1 ) ch 
J p m .§ 1 ch 48 SLA 1966; am S 1 ch 78 SLA 1968; am  § 1 

>9fain S§ 1 , 2 ch 98 SLA  1972; am § 2 ch 100 SLA 1972; 
3TSLA  1976)

requirements of this section. Horowitz v. 
A laska Bar Ass'n, Sup. Ct. Op. No. 2059 
■ F ile  Nos. 4310.4311). P.2d (1980).

Am. J u r . 2d reference. — s. Am. Jur. 
2d. Administrative Law , tit 281, 282.
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a r i g h t  to decide what is good for the  people to know and 
!good for them  to know: 

le^pecble’s r ig h t to rem ain  informed shall be protected so that 
q p re te in  control over the in strum en ts they have created. 
S«44.f<2.310lc)(l) shall be construed narrow ly in order to 
tvo u ie policy s ta ted  in (a) of th is  section and avoid unnecessary 
"^sessions. (§ 3 ch 96 SLA 1972'
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1972 House Journal, p. 136
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Dave H u t c h e n s
A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e (Sent to B a r a n o f  in Juneau)

A s s o c i a t i o n ,  Inc.
6000 C Street, S u i t e  C 
A n c h o r a g e ,  A l a s k a  99502

Re: HB 849 a m

Dear Dave:

I r e c e i v e d  a c o p y  of H o u s e  B i l l  No. 849 am (copy
e n c l o s e d ) . I b e l i e v e  y o u  r e c e i v e d  my p r e v i o u s  l e t t e r  on 
this bill. I t h i n k  the e x c e p t e d  s u b j e c t s  [see Sec. 3, A.S. 
1 0 . 2 5 . 1 7 5 ( c ) ( 1 )  a n d  (2)] are accept a b l e .  H o w ever , I think 
there is a c l e a r  n e e d  for i t e m s  p r o t e c t e d  by the a t t o r n e y /  
c l i e n t  p r i v i l e g e  to be d i s c u s s e d  in e x e c u t i v e  session. 
G e n e r a l l y ,  l i t i g a t i o n  w o u l d  come u n d e r  i tems 1 a n d  2.
However, there m a y  be o c c a s i o n s  w h e n  l i t i g a t i o n  m i g h t  not 
a f f e c t  the f i n a n c e s  and m i g h t  n o t  d e f e c t  the c h a r a c t e r  of a 
p e r s o n  buz w o u l d  be i m p o r t a n t  and the f o r m u l a t i o n  of the 
p o l i c y  for t h a t  l i t i g a t i o n  s h o u l d  be s o m e t h i n g  that c o u n s e l  
for the c o o p e r a t i v e  and the c o o p e r a t i v e  b o a r d  s h o u l d  d i s c u s s  
in e x e c u t i o n  ession. The a t t o r n e y / c l i e n t  p r i v i l e g e  is a 
p r i v i l e g e  th at has been long r e c o g n i z e d  in law, is r e c o g n i z e d  
by the R u l e s  o f  E v i d e n c e  of the S t a t e  of Alaska,  and an 
a p p r o p r i a t e  e x c e p t i o n  s h o u l d  be m a d e  in the s t a t u t e  for that 
k i n d  of "iscussion.

A E H / p f m
E n c l o s u r e
c c : C o p p e r  V a l l e y  T e l e p h o n e  C o o p e r a t i v e  w/ encl.

C o p p e r  V a l l e y  E l e c t r i c  A s s o c i a t i o n  w /  encl. 
M a t a n u s k a  T e l e p h o n e  A s s o c i a t i o n  w/ encl.

V e r y  truly yours

A n a r e w  ir. noge



Pû trrS. K*mpp?i 
R . H y ffrn jin

KlifuJd L  EiiftJ
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A n c h c rasc , A laska 99503

A p r i l  22, 1 9 8 2

Ti-ivji.'Vuft* 
(907) 277-1 uM- 
<907/276-1605

Mr. D a v e  H u t c h e n s ,  D i r e c t o r
A l a s k a  R u r a i  E l e c t r i c  C o o p e r a t i v e  Assn.
6000 C S t r e e t  
A n c h o r a g e ,  A K  9 9 5 0 3

D e a r  D a v e :

1‘ h a v e  r e v i e w e d  C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  
B i l l  670, i n t r o d u c e d  b y  R e p r e s e n t a t i v e  Iri an R o g e r s  i n  the 
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  w h i c h  p r o v i d e s  for the 
r i g h t  o f  a m e m b e r  o f  an e l e c t r i c  o r  t e l e p h o n e  c o o p e r a t i v e  to 
i n s p e c t  t h e  b o o k s  and r e c o r d s  of the c o o p e r a t i v e .

T h e  prov is i o n ,  in e s s e n c e ,  s t a t e s  t h a t  a m e m b e r  of 
a c o o p e r a t i v e  may, a t  a r e a s o n a b l e  time, e x a m i n e  a n d  m a k e  
c o p i e s  o f  the b o o k s  and r e c o r d s  o f  the c o o p e r a t i v e .

T h e  bill, as it is p r e s e n t l y  w r i t t e n ,  h o w e v e r ,  
lacks a  c o m m o n  l a w ’pr o v i s i o n  w h i c h  qual i f i e s  t h e  r i g h t  to 
i n s p e c t  r e c o r d s .  T r a d i t i o n a l l y ,  a share h o l d e r  o f  a  c o r p o r a­
tion (or a m e m b e r  of a c o o p e r a t i v e  as in this case) h a s  the 
r i g h t  to i n s p e c t  the e n t i t y ' s  records,  but the r i g h t  is not 
an a b s o l u t e  right. Rather, it is a q u a l i f i e d  r i g h t ,  in that 
the i n s p e c t i o n  c a n  only ve m a d e  for a p r o p e r  p u r p o s e .  The re 
i3 n o  l a n g u a g e  in the bill w h i c h  calls for the i n s p e c t i o n  to 
be for a  p r o p e r  purpose.

In e x i s t i n g  c o m m o n  law, the -right o f  s h a r e h o l d e r s  
to i n s p e c t  the b o o k s  and r e c o r d s  of the c o r p o r a t i o n  is a 
f u n d a m e n t a l  one- D e s p i t e  the f u n d a m e n t a l  n a t u r e  o f  t h i s  
right, i t  e x i s t s  in common l a w  n o t  as an a b s o l u t e  r i g h t ,  but 

a q u a l i f i e d  one. In o r d e r  to strike a. p r o p e r  b a l a n c e  the 
c o m m o n  l a u  s h a r e h o l d e r s '  r i g h t  o f  inspection is q u a l i f i e d  to 
p e r m i t  i n s p e c t i o n  o f  the v a r i o u s  b o oks and r e c o r d s  of the 
c o r p o r a t i o n  only if t h e  d e m a n d  is m a d e  in g o o d  f a i t h  at 
r e a s o n a b l e  times a n d  places a n d  i f  the i n s p e c t i o n  is f o r  a 
p r o p er p u r p o s e . A  p r o p er p u r p o s e  w o u l d  be a p u r p o s e  w h i c h  
protects t h e  i n t e r e s t  o f ~ t h e  m e m b e r  of the c o o p e r a t i v e  and 
w h i c h  protects th e  i n t eres t o f  t h e  c o o p e r a t i v e  a n d  o t n e r  
c o o p e r a t i v e  m e m b e r s .  A n y  p u r p o s e  i n i m i c a l  o r  d e t r i m e n t a l  to 
the a c c o m p l i s h r s n t  of the p u r p o s e  for w h i c h  the c o r p o r a t i o n  
wa s  o r g a n i z e d  w o u l d  be i m p r o p e r .
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1. A l a s k a  g t atut.es: T h e  A l a s k a  B u s i n e s s
C o r p o r a t i o n s  A c t  (AS 10,05) w h i c h  is t h e  c o m p a r a b l e  s t atute 
to t h e  E l e c t r i c  & T e l e p h o n e  C o o p e r a t i v e  A c t  (AS 10.25} also 
c a l l s  f o r  the r i g h t  of i n s p e c t i o n  of s h a r e h o l d e r s  o f  the 
h o o k s  a n d  r e c o r d s  of a c o r p o r a t i o n .  T h i s  p a r t i c u l a r  statute 
(AS 1 0 . 0 5 . 2 4 0 )  q u a l i f i e s  t h i s  r i g h t  b y  r e q u i r i n g  t h a t  the 
i n s p e c t i o n  b e  for a p r o p e r  purpose-. F u  thermo r e , u n d e r
A S  1 0 . 0 5 - 2 4 6 ,  if t h e  c o r p o r a t i o n  r e f u s e s  to a l l o w  a s h a r e­
h o l d e r  t o  i n spect its r e c o r d s ,  a s h a r e h o l d e r  m a y  g o  to cou rt  
to c o m p e l  i n s p e c t i o n  i f  the s h a r e h o l d e r  p r o v e s  t h a t  h e  is 
e x e r c i s i n g  h i s  r i g h t  f o r  a p r o p e r  p u r p o s e .

Theref o r e ,  in a v e r y  s i m i l a r  s i t u a t i o n ,  t h a t  is, 
w h e r e  a s h a r e h o l d e r  is s e e k i n g  t o  i n s p e c t  the r e c o r d s  of the 
c o r p o r a t i o n ,  as o p p o s e d  to ai m e m b e r  o f  a c o o p e r a t i v e  s o cking  
to  i n s p e c t  the r e c ords of a c o o p e r a t i v e ,  a p r o p e r  p u r p o s e  is 
r e q u i r e d .

2. A l a s k a  C o m m o n  L a w : T h e  o n l y  c a s e  w h i c h
m e n t i o n s  t h e  c o n c e p t  of^''proper p u r p o s e "  in t h e  e x e r c i s e  of 
a s h a r e h o l d e r s  right to i n s p e c t  c o r p o r a t i o n  b o o k s  a n d  
r e c o r d s ,  i s  W o lff, v. A r c t ic S o w l ,  I n c. 560 F . 2 d  7 5 8  (1977).ii« » ■ -■ ■ ■■■ •>—

U n d e r  the facts and c i r c u m s t a n c e s  o f  the case, the 
c o u r t  h e l d  t h a t  the r ecord d e m o n s t r a t e d  a  " p r o p e r  p u r p o s e "  
f o r  e x e r c i s e  of p l a i n t i f f ' s  r i g h t  as a  s h a r e h o l d e r  to inspect 
the c o r p o r a t i o n ' s  books and r e c o r d s .  T h a t  is, w h e r e  the 
m i n o r i t y  s h a r e h o l d e r  s u s p e c t e d  f r a u d u l e n t  m i s c o n d u c t  b y  the 
d i r e c t o r *  a n d  o f f icer s of the c o r p o r a t i o n ,  t-hli w a s  a  "proper 
p u r p o s e "  to justif y the c o u r t  i n  c o m p e l l i n g  the c o r p o r a t i o n  
t o  p r o d u c e  for the s h a r e h o l d e r ' s  e x a m i n a t i o n  the c o r p o r a t i o n  
r a e o r d s  a t t a i n a b l e  u n d e r  A S  1 0 . 0 5 . 2 4 6 .  - '

T h i s  case d e m o n s t r a t e s  t h a t  "proper p u r p o s e "  is a 
d c t e r a i n i n g  f-actor in a c o u r t ' s  o r d e r  to c o m p e l  p r o d u c t i o n  
of t h e  r e c o r d s  for the s h a r e h o l d e r .

b. G e n e r a l  R u l g - C o m m o r  L a w :

1. P r o p e r  p u r p o s e - G o o d  fai th: I n  o r d e r  to
e x e r c i s e  the c o m m o n  law r i g h t  o f  inspection, the d e m a n d  of' 
the s h a r e h o l d e r  m u s t  be m a d e  in g o o d  faith and for the 
p u r p o s e  o f  p r o t e c t i n g  his i n v e s t m e n t  and a s c e r t a i n i n g  w h e t h e r  
t h e  c o r p o r a t i o n  is being p r o p e r l y  managed. J o h n  B o n d i  v. 
H u a i n e S B  E d u c a tion Forum, Inc. 384 N . Y . S . 2 d  291 (1976).

A t  c o m m o n  law, the r i g h t  of a s t o c k h o l d e r  to 
f.p j p e c t  e n d  e x a m i n e  b o o k s  o f  a c o r p o r a t i o n  w a s  r e c o g n i z e d
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b u t  w a s  n o t  g r a n t e d  to g r a t i f y  m e r e  idle c u r i o s i t y .  I t  w a s 
n e c e s s a r y  to s h o w  sc3ne S p e c i f i c  i n t e r e s t  o r  s o m e  b e n e f i c i a l  
p u r p o s e *  C r o u s e  v. R o g e r s  P a r k  A p a r t m e n t s , 99 N . 2 . 2 d  404 
(1951) .

T h e  c o m m o n  l aw r e s t r i c t s  the i n s p e c t i o n  o f  c o r p o r a t e  
r e c o r d s  f o r  " s p e c u l a t i v e  p u r p o s e s * .  The d e f i n i t i o n  of 
p r o p e r  p u r p o s e  is o n e  i n  w h i c h  a st ockh o l d e r  is s e e k i n g  
i n f o r m a t i o n  b e a r i n g  upo n t h e  p r o t e c t i o n  of his i n t e r e s t  and 
t h a i  o f  o t h e r  s t o c k h o l d e r s *  C r o u s e  v. Rogers P a r k  A p a r t m e n t s , 
S u p r a  p . 4 0 6 -

In M a y o r  v* c i n c i n a t t i  E c o n o m y  Drug  Co* , 103 
N * E * 2 d  1 (1951), i t  s t a t e s  t h a t  t h e  test by w h i c h  t o  d e t e r m i n e  
w h e t h e r  t h e  s h a r e h o l d e r’s p u r p o s e  is u n r e a s o n a b l e  o r  i m p r o p e r  
is w h e t h e r  it w o u l d  be i n i m i c a l  o r  d e trimental to t h e  
a c c o m p l i s h m e n t  o f  the p u r p o s e  f o r  w h i c h  the c o r p o r a t i o n  was 
o r g a n i s e d .

T h e  f a l l o w i n g  p u r p o s e s  arc g e n e rall y h e l d  t o  be 
"proper** if the s h a r e h o l d e r ' s  d e m a n d  is m a d e  i n  g o o d  faith. 
T h e s e  p u r p o s e s  are in terms o f  a p r i v a t e  c o r p o r a t i o n  b u t  
s o m e  c a n  e a s i l y  b e  a p plie d in c o n c e p t  to c o o p e r a t i v e s .

1. T o  p r o t e c t  h i s  o w n  interest.

2. T O " a d v a n c e  the i n t e r e s t  of the c o r p o r a t i o n .

3. T o  d e t e r m i n e  t h e  v a l u e  oi his stock.

«J. F o r  the p u r p o s e  o f ; s o l i c i t i n g  p r o x i e s  f r o m  
o t h e r  s h a r e h o l d e r s *

5. S o l i c i t a t i o n  of s h a r e h o l d e r s  to j o i n  in a 
d e r i v a t i v e  suit.

6* D i s s e m i n a t i o n  o f  i n f o r m a t i o n  c o n c e r n i n g  a 
propoacid c o r p o r a t e  merger.

1. E f f o r t s  to form a p r o t e c t i v e  c o m m i t t e e  of 
p r e f e r r e d  s h a r e h o l d e r s *

8. F o r  the purpose- o f  b u y i n g  stock f r o m  o t h e r  
sh a re holders.

9. T o  a s s e r t s i n  p o s s i b l e  m i s m a n a g e m e n t .

10. T o  d'. t e r m i n e  the c a u s e  of S u b s t a n t i a l  c o r­
po r a t e  losses.



11- T o  o b t a i n  j u s t i f i c a t i o n  f Q r  n o n - p a y m e n t  of 
dividends.

T h e  f o l l o w i n g  h a v e  ’seen h e l d  to b e  i m p r o p e r  
p u r p o s e s  f o r  i n s p e c t i o n  o f  co.1'borate b o o k s  and. r e c o r d s ;

• '  -

1- M a r e  curiosity.

2. W h e r e  e m p l o y e e  o f  c o r p o r a t i o n  w a s  g u i l t y  o f  
f r a u d  and s o u g h t  i n f o r m a t i o n  to h e l p  h i m  
p r e p a r e  d e f e n s e  t o  a c t i o n  b y  the c o r p o r a t i o n .

3. W h e r e  p e t i t i o n e r  w a s  in the b u s i n e s s  
of  s e l l i n g  a n d  p r o c u r i n g  s h a r e h o l d e r  
lists*.

4. W h e r e  p e t i t i o n e r  w a s  e m p l o y e d  b y  b u s i n e s s  
rival to gain, a c c e s s  to the r e c o r d s  f o r  
p u r p o s e s  of u n f a i r  com pet i t i o n .

5. W h e r e  purpo se w a s  t o  i n j u r e  b u s i n e s s  o f  
c o r p o r a t i o n  for the b e n e f i t  of a  c o m p e t i t i o n .

6* To f u r t h e r  s o c i a l  a n d  p o l i t i c a l  b e l i e f s ,  
w i t h o u t  c o n c e r n  f o r  the e c o n o m i c  w e l f a r e  
Of the c o r p o r a t i o n  o r  p e t i t i o n e r  h i m s e l f .  

C a v i t c h  o n  b u s i n e s s  O r g a n i z a t i o n s , S e c t i o n  1 1 6 . 0 2 ( 2 ) .

C- s t a t u t o r y  R i g h t  of I nspectio n:
■ ■ ■■  ..............- . . A .  . . ........... ....  « « i r .  «- a r% \.A .** -  *  1 ~ — - -■ ■

1. In g e n e r a l : M a n y  j u r i s d i c t i o n s  h a v e  
a d o p t e d  a  s t a t u t e ,  in one f o r m  o r  another, g r a n t i n g  t h e  
r i g h t  t o  i n s p e c t  c o r p o r a t e  bcok3 a n d  r e c o r d s  t o  c e r t a i n  
s p e c i f i e d  parti e s .  (In ^las.ka-AS 1 0 .05.237, 7iS I Q . 0 5 . 2 4 0  and 
1 0 . 0 5 . 2 4 9 ) .  T h e s e  s t a t u t o r y  s e c t i o n s  wore J S u m t  to s u p p l e m e n t  
c o m m o n  l a w  a n d  n o t  r e p l a c e  it. T h e  s t a t u t e s  h a v e  g e n e r a l l y  
r e t a i n e d  t h e  q u a l i f i c a t i o n s  o f  g o o d  f ai th and p r o p e r  p u r p o s e  
upon t h e  r i g h t  to i n s p e c t  c o r p o r a t e  records. S e m e  s t a t e s  
h a v e  g e n e r a l l y  c a s e d  the; s h a r e h o l d e r ' s  task by p l a c i n g  the 
b u r d e n  O f  p r o v i n g  an improper purpose on  the c o r p o r a t i o n ,  
i n s t e a d  o f  t h e  sharehold er. A n d  in s t a t u t e s  w h e r e  t h e r e  are 
n o  p u r p o s e  requirements,, c ourts h a v e  i m p l i e d  them, o r  in 
t h e i r  d i s c r e t i o n ,  d e n i e d  m a n d a m u s  to t h e  s h a r e h o l d e r  to 
c o m p e l  i n s p e c t i o n  i f  there w a s  n o  p r o p e r  p u r p o s e  shown.
C a v i t c h  o n  B u s i n e s s  O r g a n i s a t i o n s , S e c t i o n  I l f . 031.

2. M o d e l  b nainess C o r p o r a t i o n  A c t : T h e  
M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  5 5 2  (2d E d i t i o n  1 9 7 1 ) ,  requ i r e s  
t h a t  p r o p e r  p u r p o s e  be shown. M a n y  s t a t e  j u r i s d i c t i o n s  have 
s u b s t a n t i a l l y  a d o p t e d  this act.




	SJUD12 HB 849



