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Iffidal Business

^ I c i g k a  j i i a i e  J & t x p s l v d u n

Senate
Committee on ju d ic ia ry  

MINUTES OF THE SENATE JUDICIARY COMMITTEE

Pooch V 
State Capitol 

Juneau, Alaska 99811

OF

APRIL 28, 1982 

Butrovich Committee Room, State Capitol Juneau, Alaska 

Legislation Before Committee:

HJR 77 - Proposing an amendment to the Con.-.ituti.jbn of the State of 

Alaska relating to annulment of regulati'dns by the legis-
lature. tJt

* 14

HB 848 - "An Act reenacting the law relating to.the marital

deduction in testamentary transfers; and providing for an 
effective date."

SJR 61 - Proposing amendments to the Constitution of the State of 

Alaska relating to appropriations and the retention, 

investment and expenditure of certain state revenues; and 
superseding the amer.jments proposed by Legislative Resolve 

No. 1, First Special Session of the Twelfth Legislature 
(FSS FCCS SJR 4).

The meeting of the Senate Judiciary Committee was called to order by 
Chairman Rodey at 1:40 P.M. Committee members present were: Senators 
Rodey, Ray, Parr, and Anderson. Senator Bennett was absent.

003 - Cal1 to order.

008 - Chairman Rodey brought HJR 77 before the committee.

019 - Phil Holdsforth, representing Miners Assoc., & Coal Operators, 
testified in favor of HJR 77.

045 - Art Petarson, Assistant Attorney General, testified in opposition 
oT~HJR 77.

415 - Mr. Peterson proposed the following amendments: On Page 1, Line

15 delete "on" and insert "30 days after". On Page 1, Line 16, after 

the woro "by" insert "a 2/3 vote of each house". On Page 1, Line 17 
after add the following sentences: Every such resolution rust be 
restricted i.o a single subject. The vote on such resolutions shall be 
recorded.

565 - Representative Malone testified in favor of HJR 77.



600 - Senator Ray moved to adopt 30 day clause offered by Mr. Peterson. 
~;There was no objection.

is:649 - HJR 77 laid on the table.

654 - HB 848 was brought before the committee.

665 - Steve Levi, of Speaker Hayes office, testified in favor of HB 848.

-754 - HB 848 was laid on the table.

: 805 - Senator Ray distributed an amendment to SJR 61 for committee 

I member's consideration. There was no objection to the amendment and it 
I was adopted.

fc 991 - Ron Lorenson, Deputy Attorney General, offered an amendment to 

T Page 1, Line 9, after insert "providing for effective date for those 
amendments". There was no objection to the amendment.^,'

11." after the word "investment".

w
085 - After discussion, Senator Rodey reconsidered h-is amendment.

v •

t- 243 - The meeting was adjourned at 2:50 P.M.
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ISarch 15, 1982

The Honorable Joseph L. Hayes 
Speaker
House of Representatives 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

HB 848, Estate Tax Marital 
Deductions

Dear Speaker Hayes:

Mr. Levi of your staff has asked this office to review the 
February 1, 1982 menorandum to you on this’, subject by legislative counsel 
Thomas Sofo. We have also reviewed H3 848, which you introduced in 
response to that menorandum. ...... __ .

As we have discussed with Mr. Le\i by telephone several times, 
we agree generally with the conclusions drswn by Mr. Sofo. We agree 
that, to be conservative and to ensure that Alaskans can rely on the new 
,lunlimited marital deduction'' from,estate taxes. AS 13.11.277 should be 
amended as § 403(e)(3)(D) of the Economic Recovery Act of 1981 app' rently 
requires. We also agree that. the only way to be sure that such an 
amendment is not necessary is to obtain a.ruling from the Internal 
Revenue Service. It is very unlikely that such a ruling could be obtained 
in time to enact a bill this session if that were made clearly neceseary 
by the ruling. . ..  .,. . . .

The approach chosen by the drafter of HB 848 appears to satisfy 
the language of § 403(e)(3)(D), even though it does not refer specifically 
to the amendments made by the.1981.Act.. Regardless of whether the 
repeal and reenact method is used, in a version of HB 848, its efficacy 
could be assured by a letter of intent which clearly states that it is 
intended to satisfy § 403(e)(3)(D). . . .  ...

matter.
Please let me know if I can provide. further assistance on this

Sincerely,

PEF/ph

WILSON L. CONDON 
ATTORNEY GENERAL

By:
Peter B. Itx^hlich 

Assistant Attorney General

■D



LETTER OF INTENT 
HB 848

Dear Mr. Speaker:

Your Judiciary Cormittee has under consideration HB 848, "An Act reenacting 
the law relating to the marital deduction in testamentary transfers; and 
providing for an effective date.".

At the present time there is a potential gap between the Federal Ecananic 
Recovery Act of 1981 and the Alaska Statutes. Specifically, Section 403(a) 
of the Economic Recovery Act allows for an unlimited marital deduction for 
estate tax purposes. However, AS 13.11.277 provides that wills which refer 
to the federal marital deduction are construed to mean the maximum deduction 
allowed by federal law.

Section 403 (e) (3) of the Economic Recovery Act of 1981 provides that the 
new unlimited marital deduction does not apply to wills executed before 
September 12, 1981, unless the State enacts a statute referring to the new 
unlimited marital deduction allowable under Section 403 (a) of the Act. This 
bill will enact such a statute as required by section 403 (e) (3) (D) o f  the 
Economic Recovery Act of 1981.

Legislative Counsel and the Attorney General's office agree that the 
enactment of HB 848 will remedy any gap between Federal and State Statutes.

Judiciary Cormittee
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THE LEGISLAOJRE GF THE STATE OF ALASKA 
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST
3i.ll/Resolutiofi Number: HB 848
Title: An Act reenacting the1 law relating to the marital deduction in

testimentary transfers: and
providing Tor an effective date.

Requested by: Haves Date: April 1. 1982

II. FISCAL DETAIL
A iency Affected: Department of Revenue
P:igram Category Affecteo: Revenue Collection and Management 
SRv. , Program, or Subproqram(s) Affected: Audit Division 
(No;e: if more than one budget component is affecteo, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITUr.ES (Thousands of Dollars)
1 FY e2 1 FY 33 FY 34 FY 35 FY 86 FY 37

100 PERSONAL SERVICES 1 - 1 •

200 TRAVEL i - 1 - - - -

300 CONTRACTUAL 1 - 1 - - -

A00 COMMODITIES 1 - 1 - - - -

500 EQUI=WENT | - 1 - - - -

600 LAND 4 STRUCTURES 1 - 1 - - - -

700 GRAN’S,CLAIMS,ETC 1 - 1 - - _

800 MISCELLANEOUS - 1 - - -

TOTAL
_____  ___ ..l

- 1
_________1 __

- - -

FUNDING (Thousands of Dollars)
_________________________ i__________ i__________ i__________ i__________ i__________ i_________

GENERAL FUND - 1
FEDERAL FUNDS 1 - 1 - - - •

OTHER (Specify Source)1
1
i _

1
- 1 - - -

POSITIONS
i _ __1 ____ I i i i

FULL TIME - 1 „ _

PART TIME I - 1 - - - -

TEMFORARY | 
------------------------- 1_

- 1
---------1----------

- - -

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

See attached memo to Oenna Cline dated April 1, 1982.

IV. DATE: April I. 1982

Original: Legislative Finance __
cc: 3udget and Management

Prime Soonsor (First Legislator Named) 
33-001 (Rev. 12/81)

PREPARED BY: Robert R. Xessel 
AGENCY: Auclt Division 
PHONE: 465-2320
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M E M O R A N D U M

TO Denna Cline

FROM: R o b e r t  R. Kessel
D i r e ctor, Audit D i v i s i o n

DATE: A p r i l  1, 1982

RE: HB 848

The S t a t e  of A l a s k a  c o l l e c t s  less than 1/2 m i l l i o n  dollars a 
year from estate taxes. That, in itself, implies a limited 
fiscal impact.

S e c o n d l y ,  our e s t a t e  taxes (Chapter 31) are bast'd upon the 
a m o u n t  of the c r e d i t  a l l o w e d  per the F e deral Reserve  Code. HB 
848 s h o u l d  not impact that credit.

Thirdly, I b e l i e v e  the bill r e l ates only to d i s t r i b u t i o n  of 
p r o p e r t y  and does not impact taxation.

I h a v e  b r i e f l y  r e s e a r c h e d  Chapt er 31 A laska Estate Taxes and 
Title 13 D e c e d e n t s  Estates, G u a r d i a n s h i p s  and Trusts. 
T herefore, this memo is s u b j e c t  to that q u a l i f i c a t i o n .

R R K / g b
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Februar y 1, 1932 •; - : •’ . * . r-' ;/». • '.«rir •• .

STJHJEC7: 

TO: ’ ‘sA

FROM:

. -  j ■ ■ . ..•> Vy
ISariial d e d u c t i o n  under. K c o n o r i c  P e c o v e r y  • <,

■ ■ . •' - ,  < ’ r .
• ' * r . ,

*’ , V >l»* ’ "*(*.< *Act ..of 1931 W o r k  O rder !T0 . 12-2.240)

R e p r e s e n t a t i v e  Joe L. Payee 
Attn: Seven Lcv-J/

Tbonas A. Soft 
L e g i s l a t i v e  Counsel .“

V. . -^. . v

. . .  .  ‘ . • .  *..!'■ ‘ jt . * ' v  r ‘ .
V . . . . . . .  . . . . . . .  . . . .  ■

You h a v e  asked w h e t h e r  the State of A laska needs to e n a c t  a 
s t a t u t e  c o n s t r u i n g  the e x i s t i n g  formula cl ause t m d e r  the 
F c o n o n i c  r e c o v e r y  Act of l h q l as a o n l y i n ^  to the u n i i n i t c d  
marital d e d u c t i o n  :ulc even though the will is executed 
n rior to S e p t e mber 12, 1931. The short: answer to your 
q u e s t i o n  appears to be no. However, iri order to u n d e r s t a n d  
the b a s i s  for that a nswer and the p o s s i b l e  need for a 
d i f f e r e n t  tyue of amendment, it will be. n e c e s s a r y  to b r i e f l y  
s u m m a r i z e  the nnnlic a b l e  law. .,

T he ter^- "marital d e d u c t i o n "  refers to tv,c d e d u c t i o n  allow' 1 
u n d e r  the federal gift and estate tax laws for trans fers Oi 
n r o p e r t y  b e t w e e n  spouses. As it applies to t e s t a m e n t a r y  
transfers, the federal law used to allow, a rinir.urr marital 
d e d u c t i o n  of 9 2 5 0 , 9 ^ 9  or 50 o e rce nt of the d e c eas ed snouso's 
a d j u s t e d  gross e state w h i c h e v e r  v?ag g r e ater Hoe, Internal 
R e v e n u e  Code, Sec. 2 n 5 r: (76 IT.fJ.C.A, 2 0 5fi). This resns that 
at .least 9250,00 w ou ld escape estate t a x a t i o n  i r h o a u o a t h e d  
to your spouse. Since the amount allowed for this d e d u c t i o n  
was forscen as c h a n t i n g  w i t h  time (and in fact has changed), 
It b ecame  an acc ep t e d  n r a c t i c e  to m e r e l y  refer to the 
maximum, d e d u c t i o n  a l lo wed rather than a nr eel so figure. The 
p u r p o s e  b ehind tu at d r a f t i n g  m e c h a n i s m  was to insure that 
the estate of the d e c eased r e c e i v e d  m a x i m u m  p r o t e c t i o n  f r o m  
e s t a t e ' taxes for transfers to the s u r v i v i n g  snouse. /

" , ' i • ' *" * • I * !, •
• " » ' • ,  . jt "

The Alaska law r e g a r d i n g  the i n t e r p r e t a t i o n  of such a c l a u s e  
in a will is c o n t a i n e d . i n  AH 13,11.377 (cony attached). f 
AS I 0 . ! 1.277 stater:



' M A R I T A L  nSDTTCTinTI. A p r o v i s i o n  or r e f e r e n c e  in any 
testnr.ent.iry gift r e l a t i n g  to the marital d e d u c t i o n  
p r o v i d e d  for in the federal Internal R e v e n u e  Code and 
r e g u l a t i o n s  u n d e r  It is c o n s t r u e d  to c o n t e m p l a t e  the 
m a x i m u m  marital d e d u c t i o n  a l l o v a b l e  u n d e r  the Internal 
Revenue Code and r e g u l a t i o n s  on the date of the death 
of the decedent rah Inst the gift.

TTnder Alaska lav, r e f e r e n c e  in a will to the m a r i t a l  
d e d u c t i o n  a l l owed u n d e r  the Internal R e v e n u e  Code refers to 
the amount a l l owed  at the-, tire of the testator's death, even 
t hough the w i l l  is of course, o f t e n  p r e p a r e d  r-onths or years 
in a d v a n c e  of that tire. • ...

The F c o n o n i c  R e c o v e r y  T a x  Act of 1RR1 (F.T.. 93-2/0 h a d  the 
hroad goal of r e d u c i n g  taves and one o f  the rears used- was 
to e l i m i n a t e  the p a y m e n t  or gift a n d  e state  taxes on 
transfers b e t w e e n  nnounes. In o t h e r  words, the net provider, 
for an u n l i m i t e d  narital deducti on. Fee Hec. AC3, Fconoric 
R e c o v e r y  T a x  Act of 1931, i'2f U.H.C.A. 205-5) rcoex 
attached!. As a general p r o p o s i t i o n  the. act a p p l i e s  to the
estates of decedents w h o  die after b e e e m b e r  31, lO**1 . T h e r e  
is however, a special p r o v i s i o n  w h i c h . m o r e  n a r r o w l y  
addresses the rarical d e d u c t i o n  in a case such as the one 
r aise d hv this request. The act p r o v i d e s  that the u n l i m i t e d  
m a r ital ded uction dees not a p p l y  if (a) the will was 
e x e c u t e d  b e f o r e  f e p t e n b e r  If, ln 21; (h) the wiJ 1. has a 
formula referring to the m a x i m u m  marital d e d u c tion allowed 
under the Internal R e v e n u e  Cade* (c > the will was not 
r.mended after S e p t e m b e r  12, .l°91 to s p e c i f i c a l l y  r efer to an 
uni imi tod marital deduction; and (d) the 3tnhe does not 
enact a statute which conatruer, the f o r m u l a  container! Tn the 
will as r e f e r r i n g  to the u n l i m i t e d  marital deduction, i.e., 
the n o w  law.

M o r e  s t r a i g h t f o r w a r d l y , the general s t a t e m e n t  in a will that 
a transfer to a survi v i n g  s p o u s e  ho enunl to the txirtun 
marital d e d u c t i o n  allowed under the T?C, docs not q u a l i f y  
t’*e transfer for the u n l i m i t e d  m a rital d e d u c a t i o n  allowed1b" 
the n o w  1 aw If tho clause in contained, in a will e x e c u t e d  
b e f o r e  Septembe r 12, 1931 u nless (1) the will Is a m e n d e d  
after thait date to s p e c i f i c a l l y  r e f e r  to the u n l i m i t e d  
marital deduction; or (2) the state e nacts n s t atute w h i c h  
c o n s trues that general s t a t ement  an r e f e r r i n g  to the 
u n l i m i t e d  marital dnHuc tion. Thus in the absence of an.
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a m e n d m e n t  to a p r e - S e p t e m b e r  12, 1931 will, there seems to 
be r e q u i r e m e n t  for the s tate to e n a c t  l e g i s l a t i o n .  T h e
c aveat to this c o n c l u s i o n  is that AJ 1 3 . 1 1.2 77 (s u n r a ) V‘..
al r e a d y  provides that the general st atem e n t ,  or formula, as 
it in o f t e n  called, will be t a k e n  to r efer to the m a x i m u m  
d e d u c t i o n  allowed u n d e r  the IRC on the date of death. T h e  v" 
i n t e r e s t i n g  q u e s t i o n  is w h e t h e r  the federal s t a t u t e  r e q u i r e s  
yet a n o t h e r  amend m e n t  to our state law in order to s p e c i f i c a l l y  
r e f e r  to the u n l i m i t e d  m a rital d e d u c t i o n  now availa b l e .  The 
general rule, even in the a b s e n c e  of AS 13.11,277, is that 
the time of death is the r e l e v a n t  p o i n t  for d e t e r m i n i n g  the 
n a t u r e  o f  the marital dedu ction. J a ckso n r. U . S . , 376 U.S.
■593, 11 b . R d . 2 d  371 (1964). n e v e r t h e l e s s  the r e l e v a n t  > 
l a n g u a g e  in See. 403(c)(3 )(D) of the E c o n o m i c  R e c o v e r y  A c t  
of 19S1 (co p y attached) st ates that the u n l i m i t e d  C3r.ital

does not er.act 
d e d u ction  
s u b s e c t i o n
TT

wills i c 
to the 

amended

"the State 
"marital
b y

w o r d

d e d u c t i o n  doe3 not a p p l y  to e x i s t i n g
  a s t a t u t e "  w h i c h  refei
allow a b l e  b v  Federal l a w  aj______________
(a)" ( a m  has is added), The use ot the 

e nact " seams ~to indicate a r e q u i r e m e n t  for l e g i s l a t i o n  
since it docs not refer to w h e t h e r  the state "has" an 
e x i s ting statute w h i c h  is c o n s t r u e d  as accor.plisTTing this. 
T he c o n s e r v a t i v e  c o n c l u s i o n  seams to be that nr. a m e n d m e n t  
should be p u rsued 3tnce it is at least a r g u a b l e  that the 
federal statute c o n t e m p l a t e s  such a n  amendment.

Our o'm AS 13.11 .277 appears to h a v e  been  a r e s p o n s e  to a 
v e ry  similar s i t u a t i o n  concernin'* an increase d marital 
d e d u ction  p r o v i d e d  bv Sec. 2 ^ r,2 of the Tax R e f o r m  Act of 
1976 (P.L. 94-455, r 9 3t:at. 1956) [cony attached]. U h e t b e r  
the 1973 e n a c t m e n t  of AS 1 7 . 1 1 . 2 7 7  in r e s non se to a m e n d m e n t s  
made in the 1974 P nx R e f o r m  Act has c o n t i n u i n g  v i t a l i t y  is ‘ 
difficult to snv wi th certainty. T e c h n i c a l l v  sneaking, the 
state has not e n acted a s t atute c o n s t r u i n g .the formula as 
r e f e r r i n g  to the marita l d e d u ct ion as nmt?nded by the 
E c o n omic R e c o v e r y  Act of 1991. On the o t h e r  hand, the 
G t atutc which was enact*.d in 1979 ooomr. to h a v e  , V- :
p r o s p e c t i v e ! /  taken care of the need to c o n s t a n t l y  r e e n a c t  
or revise our statuc3 on this point. Since it in d i f f i c u l t  
fo b e l ieve that the federal law c o n t e m p l a t e s  such a 
r epetitive l e g i s l a t i v e  e ffort on the o c c a s i o n  of the •v.1 
e n a c tment of each fc-deral tax l a w  and our own s t atu te is 
clear on its raco, my conclusion, w o u l d  be. that an a m e n d m e n t  
to the Alaska Statutes Is u n n e c e s s a r y .  . •
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pritnary s i g n i f i c a n c e ,  it w ould  b e  useful to g e t  C \

an informal o p i n i o n  fron that a y c n c y  c o n c e r n i n g  the q u e s t i o n  ‘V ‘v;>■'
you h a v e  raised. I w o u l d  be h a p p y  to discuss this n a t t e r  • v'"
f u rth er at y o u r  conve n i e n c e .  - : ; .

TAS :1 jb • . •. f." V :LS' ’ ;(

■ %. vuwr ; :  - . •• » . ,-- • ' • . ...

Since it .is 
w h i c h  is of

V,.- .

,:O V



§ 13.11.225 A l a s k a  S t a t u t e s  S u p p le m e n t  § 13.11.295

Sec. 13.11.225. C ho ice  o f  law  a s  to  m e a n in g  a n d  e ffec t o f w ills. 
The m eaning and legal effect of a disposition in a  will shall be deter­
mined by the  local law of a p articu la r s ta te  selected by the testa to r in 
his instrum ent unless the  application of th a t  law is contrary to the 
provisions rela tin , to the elective share  described in AS 13.11.070 — 
13.11.100, the provisions re la tin g  to exem pt property and allowances 
described in  AS 13.11.125 — 13.11.140, or any o ther public policy of 
th is sta te  otherwise applicable to the  disposition. (§ 1 ch 78 SLA 1972; 
am § 9 ch 56 SLA 1973)

E ffect of amendments. — The 1973 Leg islative  history reports. — For 
amendment inserted the language report on ch. 56, SLA  1973 (HCS SB 140),
beginning "provisions relating" and see 1973 Senate Journal Supplement No.
ending "or any other.”  9; 1973 House Journal, p. 819.

Sec. 13.11.255. N o n a d e m p tio n  o f  sp ec ific  d e v ise s  in  c e r ta in
cases; sa le  by  c o n s e rv a to r ;  u n p a id  p ro c e e d s  o f sa le , c o n d e m n a ­
tion  o r  in su ra n c e .

Legislative history reports. — For 
1976 Senate Journal Supplement No. 9 
and 1976 House Journal, p. 1569.

Sec. 13.11.277. M a rita l  d e d u c tio n . A provision or reference in any 
testam entary  gift re la ting  to the m arita l deduction provided for in the 
federal In ternal Revenue Code and regulations underTtTs construed to . 
contem plate the m axim um  m arita l deduction allowable under th e - 
In ternal Revenue Code and regulations on the date of the death  of vhe 
decedent m aking  the gift. (§ 1 ch 47 SLA 1978)

A rtic le  8 . G e n e ra l P ro v is io n s .
Section
295. Renunciation of succession cession, wills, joint assets, life
300. Effect of divorce, annulment, and insurance and beneficiary designa-

decrce of separation tions
305. Effect of homicide on intestate suc-

Scc. 13.11.295. R e n u n c ia tio n  o f su c c e ss io n , (a) A person or the 
representative of an incapacitated or protected person, who is an heir, 
devisee, person succeeding to a renounced in terest, beneficiary under 
a testam entary  instrum ent, or appointee under a power of appointm ent 
exercised by a testam en tary  in strum en t, m ay renounce in whole or in 
part the righ t of succession to any property or in terest in it, including 
a future in terest, by filing a w ritten  renunciation  unUer th is section. 
The righ t to renounce does not survive tne death  of the person having 
it. The instrum ent shall

(1) describe the Droperty or in terest renounced;
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(d) E f f e c t iv e  D a te .—The am endm ents m ade by th is section shall 
apply to estates of d e c e d e n t dying after, and gifts m ade after, 
December 31,1981. _ 7 -.six'..:
S E C  403. U N LIM ITED  M A R ITA L DEDUCTION.

(a) E s t a t e  T a x  D e d u c t io n .— ' •' .4* ■” *
(1) In  general.—Section 2056 (relating to bequests, etc., to 

surviving spouses) is am ended -\
(A) by strik ing  out subsection (c) and redesignating subsec­

tion (d) as subsection (c); and  ? .................... -.>•••■ -i
(B) by s trik ing  out “subsections (b) and (c)“ in  subsection 

.  (a) and inserting  in lieu thereo f "subsection (b)'\
(2) Co nfo rm ing  a m e n d m e n t s .—  •

(A) P arag raph  (2) of section 2012(b) (relating to credit for 
gift tax) is am ended to read  as follows:

“(2 ) if a deduction w ith  respect to such gift is allowed under 
bection 2056(a) (relating  to m arita l deduction), th en  by the 
am ount of such value, reduced as provided in parag raph  (1); 
and".

(B) P arag raph  (5) of section 2602(c) (relating to coordina­
tion w ith esta te  tax) is am ended by strik ing  out subpara­
graph (A) and redesignating subparagraphs (B) and (C) as 
subparagraphs (A) and (B), respectively.

(C) Subparagraph  (A) of section 69l(cX3) (re lating  to spe­
cial rules for generation-skipping transfers) is am ended by 
strik ing  out “section 2602(cX5XC)” and inserting  in lieu 
thereof “section 2602(cX5XB)“.

(b) G ift Tax  D eduction .—
(1) In general.—Subsection (a) of section 2523 (re lating  to gift 

to spouse; is am ended to read as follows:
“(a) A l lo w a n c e  o f  D e d u c t io n .— W here a donor who is a citizen or 

resident transfers during  the  calendar year by gift an  in te res t in 
property to a donee who a t the  tim e of the  gift is the donor’s spouse, 
there  shall be allowed as a deduction in com puting taxable gifts for 
the calendar year an  am ount w ith respect to such in terest equal to its 
value.”

(2) T e c h n ic a l  a m en d m en t.—Section 2523 is am ended by s tr ik ­
ing out subsection (0 .

(3) C o n fo r m in g  a m en d m en ts .—
(A) So m uch of section 6019 (relating to gift tax re tu rns) as 

follows the heading and precedes subsection (b) is am ended 
to read as follows:

“Any individual who in any calendar year m akes any tran sfe r by 
gift o ther th an —

"(1) a transfer which under subsection (b) or (e) of section 2503 
is not to be included in the  to tal am ount of gifts for such year, or 

“(2 ) a transfer of an in terest w ith respect to which a  deduction 
is allowed under section 2523, 

shall m ake a re tu rn  for such year w ith respect to the gift tax  imposed 
by subtitle B.” • • i.

(B) Paragraph  (2) of section 2035(b) is amended by insert­
ing “(other than  by reason of section 6019(aX2))“ afte r 
"section 6019".

(c) E s ta te  T ax  o n  P r o p e r ty  H e ld  J o in t ly  by H u sb a n d  a n d  W ife .
(1) In g e n e r a l .— Paragraph  (2) of section 2040(b) (defining 

qualified jo in t in terest) is amended to read as follows:

I
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Aug. 13 ECONOMIC RECOVERY TA X ACT OF 1981 Sec.

“(2) Q u a lif ie d  j o i n t  i n t e r e s t  d e f in e d .—For purposes of para­
graph (1), the term  ‘qualified jo in t in te rest' m eans any  in te rest in 
property held by the  decedent and the decedent’s spouse as— 

"(A) tenan ts  by th e  en tire ty , or
“(B) jo in t tenan ts  w ith r ig h t of su'.vivorship, bu t only if the 

decedent and the  spouse of th e  decedent a re  the  only jo in t 
tenan ts .”

(2) T e c h n ic a l  a m e n d m e n t.—Subsection (a) of section 2040 is 
amended by strik ing  out " jo in t ten an ts” each place it  appears 
and inserting  in  lieu thereo f "joint ten an ts  w ith righ t of 
survivorship’ . • '

(3) Confo rm ing  a m en d m en ts .—  *
A A) Subsections (c), (d), and  (e) of section 2040 are  hereby 

repealed. •
(B) Section 2515 (relating to tenancies by the  en tire ty  in 

real property), section 2515A (relating to tenancies by the  
en tire ty  in personal property), and subsection (c) of section 
6019 (relating to gift tax  re tu rn ) are  hereby repealtd .

(C) The table of sections for subchapter B of chap ter 12 
(relating to transfers) is am ended by strik ing  out th e  item s 
relating  to sections 2515 and 2515A.

(d) E lection To Ha v e  Certain  Life  Interests Qualify  for Ma r i­
tal D eduction .—

(1) E s ta te  t a x .—Subsection (b) of section 2056 is am ended by 
adding at the end thereof the  following new paragraphs:

“(7) Election w ith  respect to u f e  estate for su r v iv in g  
spouse .—

“(A) In  general.—In  the case of qualified term inable 
in terest property—

“(i) for purposes of subsection (a), such property shall 
be treated  as passing to the surviving spouse, and 

"(ii) for purposes of paragraph  (1XA), no part of such 
property snail be trea ted  ;'s passing to any person o ther 
than  the surviving spouse.

“(B) Q u a lif ie d  t e r m in a b le  in t e r e s t  p r o p e r ty  d e f in e d .—  
For purposes of th is parag raph—

“(i) In  general.—The term  ‘qualified term inable 
in terest property’ m eans property—

“(I) which passes from the decedent,
‘‘(II) in which the surviving spouse has a qualify­

ing income in te rest for life, and 
"(III) to which an  election under th is paragraph  

applies.
"(ii) Q u a lify in g  in co m e i n t e r e s t  f o r  u f e . —The su r­

viving spouse has a qualifying income in terest for life 
if—

"(I) the surviving spouse is en titled  to all the 
income from the property, payable annually  or a t 
more frequent intervals, and 

"(II '  no person has a power to appoint any p a rt of 
the property to any person other than  the surviving 
spouse.

Subclause (II) shall not apply to a power exercisable only 
a t or after the death  of the surviving spouse. ■<

"(iii) P r o p e r ty  in c lu d e s  in t e r e s t  t h e r e in .—The 
term  ’property’ includes an in terest in property.
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"(iv) S pecific portion treated a s separate prop­
erty.—A  sp ecific  portion o f  property  sh a ll be trea ted  as
sep arate  property. ............

“(v) E le c t io n .—An election under th is  parag raph  
w ith  respect to  any property shall be m ade by the 
executor on th e  re tu rn  of tax  im pored by section 2.0 01 . 
Such an  election, once made, shall be irrevocable.

“(8) S pecial rule  for charitable rem ainder  trusts.—
“(A) In  general—If the surviving spouse of the  decedent 

is the  only noncharitable beneficiary of a qualified ch arita ­
ble rem ainder tru s t, paragraph  (1) shall not apply to any 
in te rest in  such tru s t  which passes or has passed from  the  
decedent to such surviving spouse.

“(B) D e f in it io n s .— For purposes of subparagraph (A)— 
“(i) N o n c h a r it a b le  b e n e f ic ia r y .—The term  'non­

charitable beneficiary’ m eans any beneficiary of the 
qualified charitab le  rem ainder tru s t other th an  an  orga­
nization described in  section 170(c).

“(ii) Q u a lif ie d  c h a r i t a b le  r e m a in d e r  t r u s t .—The 
term  ‘qualified charitable rem ainder t ru s t’ m eans a 
charitab le rem ainder annu ity  tru s t or charitab le 
rem ainder u n itru s t (described in section 664).”

(2) G if t  t a x .—S ection  2523 is  am ended by adding a t th e  end  
th ereo f th e  fo llow ing n ew  subsections:

“(f) F lection W ith Respect to Life Estate for Do nee  S pouse .—
“(1) In  general .— In th e  case o f  qualified  te r m in u jle  in terest  

property—
“(A) for purposes of subsection (a), such property shall be 

trea ted  as transferred  to the donee spouse, and 
“(B) for purposes of subsection (bXl), no p a rt of such 

property shall be considered as retained in the  donor or 
transferred  to any person o ther th an  the  donee spouse.

“(2) Qualified terminable interest property.—For purposes 
of th is subsection, the  term  ‘qualified term inable in terest 
p roperty’ m eans any property—

“(A) which is transferred  by the  donor spouse,
"(B) in which the donee spouse has a qualifying income 

in terest for life, and 
“(C) to which an  election under th is subsection applies.

"(3) Certain rules made applicable.—For purposes of th is 
subsection, the ru les of cluuses (ii), (iii), ana  (iv) of section 
2056(bX7XB) shall apply.

’(4) Election.—An election under this subsection w ith respect 
to any property shall be made on the re tu rn  of the tax imposed by 
section 2501 for the calendar y e v r  in which the  in te rest v as 
transferred . Such an election, oner made, shall be irrevocable. 

“ (g) Special Rule for Charitable Remainder Trusts.—
“(1) In  general.—If, after  th e  transfer, th e  donee spouse i3  th e  

on ly  noncharitab le  b eneficiary (other th an  the donor) o f a q u a li­
fied rem ainder trust, subsection  (b) sh a ll not apply to the in terest  
in Buch tru st w hich  is transferred to the donee spouse.

“(2) D e f in it io n s .— For purposes o f paragraph (1). th e  term  
'noncharitab le beneficiary and ‘qualified  ch aritab le  rem ainder  
tru st’ have th e  m ean in gs given  to su ch  term s by section  
2056(bX8XB)“

(3) Treatm ent  of spo use .—
(A) I n c lu s io n  in  g r o ss  e s t a t e .—
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Aug. 13 ECONOMIC RECOVERY TA X ACT OF 1981

(i) In  general.—P a r t m  of subchapter A of chapter 11 
is am ended by redesignating sections 2044 and 2045 as 
sections 2045 and 2046, respectively, and by inserting 
a fte r section 2043 the  following new section:

• SEC . 20-14. CERTA IN  P R O P ER TY  FO R W HICH M A R ITA L DEDUCTION WAS 
P R E V IO U S LY  A LLO W ED . ,  .

"(a) General Rule.—The value of the  gross esta te  shall include the 
value of any property to which th is section applies in  which the
decedent had a  qualifying income in te rest for life.  ...................   •>

"(b) P r o p e r ty  T o W h ich  T h is  S e c t io n  A p p lie s .—This section 
applies to any property if— •   • •

“(1) a deduction was allowed w ith respect to the tran sfer of 
such property to the decedent— .,  . • >•»

"(A) under section 2056 by reason of subsection (bX7) 
thereof, or

"(B) under section 2523 by reason of subsection (0 thereof, 
and

"(2) section 2519 (relating to dispositions of certain  life estates) 
did not apply w ith respect to a  disposition by the  decedent of p a rt 
or all of sucn property .”

(ii) The table of sections for p a rt m  of subchapter A of 
chapter 11 is am ended by redesignating the  items re la t­
ing to sections 2044 and 2045 as sections 2045 and 2046, 
respectively, and by inserting  afte r th e  item  relating to 
section 2043 the  following new item:

"Sec. 2044. Certain property for which marital deduction wan previously 
allowed."

(B )G lF T T A X .—  *
(i) In  general.—Subchapter B of chap ter 11 (relating 

to transfers) is a t  ended by adding a t the end thereof the 
following new sec.L n: - !. • 4

"SEC . 2519. D ISPO SITIO N S O F C ER TA IN  L I F E  ESTA TES .

"(a) G e n e r a l  R u le .—Any disposition of all or part of a qualifying 
income in terest for life in any property to which this section applies 
shall be treated  as a  tran sfer of such property.

"(b) P r o p e r ty  T o W h ich  T h is  S u iise c t io n  A p p lies .—This section 
applies to any property if a  deduction was allowed with respect to the  

, transfer of sucn property to the donor—
"(1) under section 2056 by reason of subsection (bX7) thereof, or
"(2) under section 2523 by reason of subsection (0 thereof."

(ii) The table of sections for subchapter B of chapter 11 
is amended by adding a t the  end thereof the following 
new item : 4

"Sec. 2519. Diapofiitiona of certain life cfltntc8 ."

(4XA) Subchaptcr C of chapter 11 is am er ’'id by inserting afte r 
section 2207 the following new section:

"SEC . 2207A. R IG H T O F R EC O V E R Y  IN T H E  CA SE O F CERTA IN  M A R ITA L 
DEDUCTION P R O P ER TY .

"(a) R e c o v ery  W ith  R esp ec t t o  E s t a t e  T a x .—
"(1) In general.—If any p a rt of the gross esta te  consists of

property th e  va lu e o f  w hich  is includ ib le in th e  gross e sta te  by 
reason o f section  2044 (re la tin g  to certa in  property for w hich  
m arital deduction  w as previously  allow ed), the d eced en t’s e sta te  
sh a ll be en titled  to recover from  th e person receiving th e  
property th e  am ou n t by w t  ’ :h —

a l l  S  Con g  N t>»i 4 1 — 4 [135]
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"(A) th e  to ta l tax  under th is  ch ap ter w h ich  h a s b een  paid, 
exceed s

“(B) th e  to ta l ta x  under th is  ch ap ter  w h ich  w ould  h ave  
b een  p ayab le i f  th e  v a lu e  o f  su ch  property h ad  n ot been  
in clu d ed  in  th e  gross esta te .

"(2) Decedent  ma :  otherw ise direct by w ill .—P aragraph  (1) 
sh a ll not ap p ly  i f  th e  decedent oth erw ise  d irects by w ill.

“(b) Recovery W ith  Respect to G in  Ta x .— If  for a n y  ca len d ar  
y ea r  ta x  is  paid under ch ap ter 12 w ith  respect to an y  person  by reason  
o f  proper t,y trea ted  a s  transferred  by su ch  person under section  2519, 
such  person sh a ll be en titled  to recover from  th e  person rece iv in g  th e  
property th e  am ou n t by w h ich —

“(1) th e  to ta l ta x  for such  y ea r  under ch ap ter 12, exceeds
“(2) th e  to ta l ta x  w h ich  w ould  h ave been  payab le under such  

ch ap ter for su ch  year i f  th e  va lu e  o f  su ch  property had  n ot been  
tak en  in to  accou n t for purposes o f  ch ap ter 12.

"(c) M ore Th a n  On e  Recipient  ok P ropep"~ —For purposes o f  th is  
section , i f  th ere is m ore than  one person receiv ing  th e  property, th e  
righ t o f  recovery sh a ll be aga in st each  su ch  person.

"(d) T axes a n d  Interest .— In th e  case  o f p en a ltie s  and  in terest  
attr ib u tab le  to add ition a l taxes described in  subsections (a) and (b), 
ru les sim ila r  to  su b section s (a), (b), and  (c) sh a ll ap p ly .”

(B) The table of sections for subchapter C of chap ter 11 is 
am ended by inserting afte r the item  rela ting  to section 2207 the 
folios dng new item:

“ Sec. 2207A. Right of rciovery in the case of certain marital deduction 
property."

(e) Effective D ates.—
(1) Except as otherw ise provided in th is subsection, the  am end­

m ents m ade by th is section sh rll apply to the esta tes of decedents 
dying afte r December 31,1981.

(2) The am endm ents made by paragraphs (1), (2), and (3XA) of 
subsection (b), subparagraphs (B) and (C) of subsection (cX3), and 
paragraphs (2) and (3XB) of subsection (d) shall_apply to gifts 
m ade after December 31,1981.

■h (3) If— 4
— “(A) the  decedent dies afte r December_31,198].,

(B) by reason of the  death  of the decedent property passes 
from the  decedent, or is acquired from the decedent .under a. 
will executed before the date which is 30_days.after the date 

~of the  enactm ent of th is Act, or a trusFcreated  before such 
date, which contains a  form ula expressly providing th a t the 
spouse is to receive the m axim um  am ount o f_ property 
qualifying for the m arita l deduction allowable by Federal
law;  .............

(CJ th e jo rm u lq  referred to in subparagraph (B) was not_ 
amendeii to refer specifically to an unlim ited m arita l deduc­
tion a t  any tim e after the date which is 30_days a fte r the date 
of enactm ent of this Act,, jond-before the  dea th  of the 
decedent, and

(D) the S tate  aoesjnot enact a s ta tu te  applicable to such 
esta te  which cohstruesTHTs'type of form ula as referring  to 

'th e  m arita l deduction allowable by Federal law as am ended, 
by subsection (a),_ 

t hen the am endm ent m ade by subsection (a) shall not apply fo 
the  estate~of such decedent.
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j  naval shipping of a country, 
.vigation and commerce of the sea; 

ters. Member of U .S. Marine Corps.

portion of the main or open sea, 
shores of a given country, over which 
of its municipal laws and local au- 

ctends. Territorial waters, defined by in­
law as extending out three miles from 

See also Territorial waters.

carrier. By statutes of several states this term 
applied to carriers plying upon the ocean, arms of 

sea, the Great Lakes, and other navigable waters 
within the jurisdiction of the United States.

Marine contract. One relating to maritime affairs, ship­
ping, navigation, marine insurance, affreightment, 
maritime loans, or other business to be done upon the 
sea or in connecfon with navigation.

Murine court in the city oi New York. Formerly, a local 
court of New York City, originally created as a tribu­
nal for the settlement of causes between seamen. It 
was the predecessor of the C ity Court of the city of 
'Jew York.

Marine Insurance. See Insurance.

Marine Interest Interest, allowed to be stipulated for 
at extraordinary rate, for the use and risk of 
i..oney loaned on respondentia and bottomry bonds.

Marine league /mariyn liyg/. A measure of distance 
commonly employed at sea, being equal to one-twen­
tieth pari of a degree of latitude, or three geographi­
cal or n lutical miles.

Mariner. A seaman or sailor; one engaged in navigat­
ing vi»c»rj„ upon the sea; persons employed aboard 
ships or vessels.

Marine risk. The perils of the sea; the perils necessari­
ly incident to navigation.

Mariner’s w ill. A  nuncupative or oral will permitted in 
some 'urisdictions for the sailor who is actually at sea 
at the time of making the will. Generally, such will 
affects personal property only.

Maris el fomlnx conjunctlo est de Jure nature /m iras 
et fimsnly kanjaijkshfiyjow est diy ju riy  nschuriy/. 
The connection of male and female is by the law of 
nature.

Maritagio amlsso per defnltnm /m intv ly 't'y jow  jmisow 
par dafdltam/. An obsolete writ for ihe tenant in 
frank-marnage to recover lands, etc., of which he was 
deforced.

Maritaglum /mxrateyj(iy)am/. The portion svhich is 
given with a daughter in marriage. Also the power 
which the lord or guardian in chivalry had of dispos­
ing of his infant ward in matrimony.

Maritaglum est aut liberum aut servitio obllgatum; libe-

Maritagium habere /m iratdyj(iy)3m habiriy/. To bav£$ 
the free disposal of an heiress in marriage.

Marital /miradal/maraydal/. Relating to, or conhcctejc^l 
with, the status of mamage; pertaining to a husbandj-lj.q 
incident to a usband.

Marital agreements. Contracts between parties who wjt 
are either on the threshold of marriage or on'tKf'& a 
verge of separation, though, in general, the terra 
refers to all agreements between married people.';^ 
Such agreements are primarily concerned with'the 
division and ownership of marital property. In some '-fi 
jurisdictions, the contract must be made through r f 'tS  
third person if the law does not permit the spouses to 
contract directly with each other. See also Antenup- >'V 

jlaLscttlen ients; Equitable distribution; Marriage set-"';1** 
tlement; Postnuptial agreement.

Marital communications privilege. In most jurisdlc-.,'^! 
tions private communications between the spouses v #  
during the marriage are privileged at the option of the'i
witness spouse and hence inadmissible in a triaL . In
some jurisdictions the communications are disquall- .jfi 
fied. and hence not admissible, even with the consent' }>. 
of the witness spouse. This privilege is subject to jr- 
certain limitations; e.g. prosecutions for crimes com- ,'-K
milled by one spouse against the other or against the

.  lf b
Marital deduction. A  deduction .allowed upon the •:*

children of either. See also Uusband-wife privilege.’ -'

transfer of property from one_spousc_tCLanQlber. The 
deduction is allowed .under the Federal gift tax .for ,/t 
lifetime (i.e.. inter vivos) transfers and also under the.v3' 

‘ Federal estate tax for testamentary transfers- I.R.C.; a  
§§ 205(5, 2523. See also Pecuniary formulas. v i j j r
M i n i m u m  deduction. Under the Tax Reform Act ui 
1!)76, a minimum marital deduction of $250,000Jj 
allowed lor death tax purposes if this amount ’of .'X  
qi’.alifying property passes to the surviving spouse, 
The previous limitation of 50% .of the. deceased 
spoused'adjusted gross estate continues to be..ln 7;
effect when the m arita l deduction exceeds $250,000. 'J. J

I kTlie minimum marital deduction for gift tax purposes 
is the first $ 1 0 0 ,0 0 0  passing from one spouse to the 
other spouse. To the extent that the marital dedue- g, 
tion allowed for gift tax purposes exceeds onc-haJf of -j; 
the value of the property transferred, there is a dol- j;, 
lar-for-dollar offset to the estate's allowable minimum ,vj 
marital deduction (or the mariti’ l deduction computed ,v 
In accordance with the 5 0 of the adjusted grow 
estate rule). ‘

Marital deduction trust. In estate planning, a device In ^  
the form of a trust utilized to gain the maximum.^., 
benefit of the mantal deduction by dividing the prop* 
erty in half. Commonly, one half of the property U 'g>, 
transferred io the marital deduction trust and the g  
other half is dispos d of in a trust or like arrangement 
with a view towai Js  having it escape taxation in thê tft 
estate of the surviving spouse. - ^ .S 1

Marital iwrtlon. In Louisiana, the name given to Ihw
part of a deceased husband 
widow is entitled.

’s estate to which the *>■

Marital privileges. Those rights, immunities and
—-n-—" 1.1 . v... - t . i ,  nf n n rH lP f such
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(d) E f f e c t i v e  D a t e s .—

( 1 ) The amendments made by subsections (a) and (c )(1 ) shall 
apply to the estates of decedents dying after December 31, I07fc>• 
except that the amendments made by subsection (a) (5 ) and sub- 
paragraphs (IC) d'nd (L ) of subsection (c )( 1 ) shall not apply to 
transfers made before January 1,1977.

(2) The amendments made by subsections (b) and (c)(2) 
shall apply to gifts made after December 31, 1976.

SEC . 2002. IN C R EA S E  IN LIM ITATIO N S ON M ARITA L DEDUCTIONS- 
FRACTIO N AL IN T ER E S T S  OF SPO USE.

(a) I n c r e a s e  : n  E s t a t e  T a x  M a r i t a l  D e d u c t i o n . — Paragraph (1 )  
of section 2056(c) (relating to limitation on marital deduction) is 
amended to read as follows:

“ ( 1 )  L i m i t a t i o n .—
“ (A ) I n g e n e r a l . —The aggregate amount of the deduc­

tions allowed under this section (computed without regard to 
this subsection) shall not exceed the greater of—

" ( i)  $250,000,or
“ (ii)  50 percent of the vaiue of the adjusted gross 

estate (ascended in paragraph (2 )).
“ (B ) A d j u s t m e n t  f o r  c e r t a i n  g i i t s  t o  s p o u s e .—I f  a 

deduction is allowed to the decedent under section 2523 with 
respect to any gift made to his spouse after December 31, 
1976, the limitation provided by subparagraph (A) (deter­
mined without regard to this subparagraph) shall be reduced 
(but not below zero) by the excess ( if  any) of—

“ (i) the aggregate of the deductions allowed to the 
decedent uniter section 2523 with respect to gifts made 
after December 31,1976, over 

“ (ii)  the aggregate of the dcdv-tions which would 
have been allowable under section 2523 with respect to 
gifts mndc after December 31,1976, if  the amount deduc­
tible under such section with respect to any gift were 
50 percent of its value.

“ ( C )  C o m m u n ity  p r o p e r t y  a d j u s t m e n t . —T h e  $250,000 
am ount set forth  in  subparagraph ( A )  ( i )  sh a ll bo reduced by 
the excess ( i f  a n y ) o f—

“ (i) the amount of the subtraction determined under 
clauses, (i), ( ii) ,  and (iii)  ot: paragraph (2 )(B ), over 

“ (ii)  the excess of the aggregate of the deductions 
allowed under sections 2053 and 2054 over the amount 
taken into account with resncct to such deductions under 
clause fiv) of paragraph (2>(B )."

( h )  I n c r e a s e  i n  G i f t  T a x  M a r i t a *  D  . d u c t i o n . —Subsection ( a )  of 
section 2523 (relating lo deduction for gift to spouse) is amended to 
read us follows:

“ (a) A l i . o w a n c f . o f D E n i 'C T iO N .—
“ ( 1 ) In  general.—Where a donor who is a citizen or resident 

transfers during the. calendar quarter by gift un interest in prop­
erty to a donee who at the time of the gift is the donor’s spouse, 
there shall he allowed as a deduction in computing taxable gifts 
for (he calendar quarter an amount with respect to such interest 
equal to its value.

“ ( 2 )  L i m i t a t i o n . — T ) .  r g g r e g u t o  o f  t h e  d e d u c t i o n s  a l l o w e d  
u n d e r  p a r n g r a p h  ( 1 ) {■ n y  c a l e n d a r  q u a r t e r  s h a l l  not ex ceed
the sum o f —

90 STAT. 185^
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“ (A ) $100,000 reduced (but. not below zero) by the aggre­
gate of the deductions allowed under this section for preced­
ing calendar quarters beginning after December 31,1976; plus

(B ) 50 percent of the lesser of—
“ (i) tlio amount of the deductions allowable under 

paragraph ( 1 ) for such calendar quarter (determined 
without regard to this paragraph); or 

“ (ii) the amount ( if  any) bv which the aggregate of 
'.he amounts determined under clause (i) for the calen­
dar quarter and for each preceding calendar quarter 
beginning after December 31, 1976, exceeds S200.000.”

(c) F r a c t i o n a l  I n t e r e s t  o f  S p o u s e . —
(1) I n  g e n e r a l . —Section 2040 (relating to joint interests) is 26 USC 2040. 

amended by adding at the end thereof the following new 
subsection:

“ (b) C e r t a i n  J o i n t  I n t e r e s t s  o f  H u s b a n d  a n d  W i f e . —
“ ( 1 ) I n t e r e s t s  o f  s p o u s e  e x c l u d e d  f r o m  g r o s s  e s t a t e . — Not­

withstanding subsection (a), in the case of any qualified joint 
interest, the value included in the gross estate with respect to 
such interest by reason of this section is one-half of the value of 
such qualified joint interest.

“ (2) Q7ALIFIED JOINT INTEREST DEFINED.— For purposes of 
paragraph ( 1 ), the term ‘qualified joint interest’ means any 
interest in property held by the decedent and the decedent’s 
spouse as joint tenants or as tenants by the entirety, but only if—

“ (A ) such joint interest was created by the decedent, the 
decedent’s spouse, or both.

“ (B ) (i)  in the case of personal properly, the creation of 
such joint interest constituted in whole or In part a g !" tor; 
purposes of chapter 1 2 , or 

“ (ii) in the case of real property, an election under section 
2515 applies with respect to the creation of Each joint interest, 
and

“ (C) in the case of a joint tenancy, only the decedent and 
the decedent’s spouse arc joint tenants.”

(2) A m e n d m e n t  o f  r e l a t e d  o * f t  t a x  p r o v i s i o n . —Subsection
(c) of section 2515 (relating to election with respect to tenancies 26 USC 2S15. 
by the entirety) is amended to read as follows:

“ (c) E x e r c i s e  o f  E l e c t i o n . —
“ ( 1 ) I n  g e n e r a l .—The election provided by subsection (a) 

shall lie exercised by including such creation of a tenancy by tnc 
entirety as a trnnsfcr by gift, to the extent such transfer consti­
tutes a gift (determined without regard to this section), in the 
gift tax return of the donor for the calendar quarter in which 
swell tenancy by the entirety was crcnted, filed within the time 
prescribed by law. irrespective of whether or not the gift exceeds 
the exclusion provided by section 2503(b).

“ ( 2 1  S u b s e q u e n t  a d d i t i o n s  i n  v a l u j j . — I f  the election provided 
by subsection (a) has been made with respect to the creation of 
any tenancy by the entirety, such election snail also apply to each 
addition made to the value of such tenancy by the entirety.

“ ( 3 )  C e r t a i n  a c t u a r i a l  c o m p u t a t i o n s  n o t  r e q u i r e d . — I n  t h e  
c a s e  o f  a n y  e l e c t i o n  u n d e r  s u b s e c t i o n  ( a )  w i t h  r e s p e c t  t o  any 
p r o p *  t v .  t h e  r e t a i n e d  i n t e r e s t  o f  e a c h  s p o u s e  s h a l l  b e  f r o n t e d  a s  
o n ^  . 1 a  1 f  o f  t h e  v a l u e  o f  t h e i r  j o i n t  i n t e r e s t . "

90 STAT. 1855
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26 USC 2040. (3) C l e r i c a l  a m e n d m e n t . —Section 2040 is ami d-d by strik­

ing out “The value” and inserting in lieu thereof the following* 
“ (a) G e n e r a l  R u l e . —The value”.
(d) E f f e c t i v e  D a t e s . —

26 USC 2056 (1) (A) Except as provided in subparagraph (B), the amend-
notf ment made by subsection (a) shall apply with respect to the

estates of decedents dving after December 31, 1976.
(B) I f -

(i) the decedent dies after December 31, 1976, and before 
January 1,1979,

( ii)  £>y reason of the death of the decedent property passes 
from the dec lent or is acquired from the. decedent under a 
will execute oefore January 1, 1977, or a trust created before 
such date, which contains a formula expressly providing 
that the spouse is to receive the maximum amount of property 
qualifying for the marital deduction allowable by Federal 
law,

(iii)  the formula referred to in clause (ii) was not 
amended at any time after December 31, 1976, and before 
the death of the decedent, and • •

(iv) the State does not enact a statute applicable to such 
estate which construes this type of formula as referring to Hie

I marital deducton allowable by Federal law asi amended by 
subsection (a),

then the amendment made by subsection (a) shall not apply to the 
estate of such decedent.

.26'JSC 2523 (o) Tlic amendment made by subsection (b)> shall apply to gifts
n<"e- made after December 31,1976.

26 USC 20 t0 ( 3 )  Tho amendments made by subsection (c) shall apply to
note. joint interests created after December 3 1,1 9 7 6 .

SEC . 2003. VALUATION FOR PURPO SES OF T H E  F E D E R A L  F S 'l.'T E  TAX 
OF CERTA IN  R EA L  PRO PERTY  DEVOTED TO FARMING OR 
C LO SELY  H ELD  BU SIN ESSES .

(a) G e n e r a l  R u l e . — Part I I I  of subchapter A of chapter 11 <relftt- 
to gross estate) is amended by insirting after section 2032 tho 

ring new section:
26 USC 20.V2A. HSEC . 2032A. VALUATIO N  OF CERTA IN  FARM. E T C , REA I : aOPERTY.

“ ( a )  V a l u e  B ased  o n  U s e  U n d e r  W h i c h  P r o p e r t y  Q u a l i f i e s ,—  
“ ( 1 )  G e n e r a l  r u l e .— I f —

“ (A ) the decedent was (at the time of his death) a citizen 
or resilient of the United States, and 

“ (B ) the executor elects the application of this section and 
liles the agreement re for red to in subsection (d) (2), 

then, for purposes of this chapter, the value of qualified real prop­
erty shall bo its value for the use under which it qualifies, under 
subsection (b). as qualified real property.

“ (2) L i m i t a t i o n . —T h e  a g g r e g a t e ,  d e c r e a s e  in  (lie  v a lu e  o f  
q u a l i f i e d  r e a l  p r o p e r t y  t a k e n  i n to  a c c o u n t  f o r  p u r p o s e s  o f  th is  
c h a p t e r  w h i c h  r e s u l t s  f r o m  t h e  a p p l i c a t i o n  o f  p a r a g r a p h  ( 1 )  w i th  
r e s p e c t  t o  a n  v  d e c e d e n t  s h a l l  n o t  e x c e e d  $ 5 0 0 ,0 0 0 .

“ ( b )  Q u a l i f i e d  R e a l  P r o p e r t y .—
“ ( 1 )  I n  o e n e ic a l .— F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  t h e  t e r m  ‘q u a l i ­

f ied  r e a l  p r o p e r t y '  m e a n s  r e a l  p r o p e r t y  l o c a t e d  in  t h e  U n i t e d  
S t a t e s  w h i c h ,  o n  t h e  d a t e  o f  t h e  d e c e d e n t ’s  d e a t h ,  w a s  b e in g  used 
f o r a  q u a l i f i e d  u s e , h u t  o n l y  i f —

bO S T  AT
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DEPARTMENT OF LAW

O FFIC E  OF TH E A TTO R N EY  G EN ERAL

JA Y I HAMHOHD, SOYEMOK

POUCH K — STATE CAPITOL 
JUAEAU. ALASKA 99811 
PHONE; (907/ 465-3600

March 15, 1982

The Honorable Joseph L. Hayes 
Speaker
House of Representatives 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

RE: HB 848, Estate Tax Marital
Deductions

Dear Speaker Kayes:

Mr. Levi of your staff has asked this office to review the 
February 1, 1982 memorandum to you on this subject by legislative counsel 
Thcmas Sofo. We have also reviewed HB 848, which you introduced in 
response to that memorandum.

As we have discussed with Mr. Levi by telephone several times, 
we agree generally with the conclusions drawn by Mr. Sofo. We agree 
that, to be conservative and to ensure that Alaskans can rely on the new 
1‘unlimited marital deduction" from estate taxes, AS 13.11,277 should be
amended as § 403(e)(3)(D) of the Economic Recovery Act of 1981 apparently
requires. We also agree that the only way to be sure that such an 
amendrent is not necessary is to obtain a ruling from the Internal 
Revenue Service. It is very unlikely that such a ruling could be obtained
in time to enact a bill this session, if that were ire.de clearly necessary
by the ruling.

The approach chosen by the drafter of HB 848 appears to satisfy 
the language of § 403(e)(3)(D), even though it does not refer specifically 
to the cr'andmr.ts made bv the 1981 Act. Regardless of whether the

Please let me know if I can provide further assistance on -his
matter.

Sincerely,

nDP/-1-

WILSON L. CONDON 
ATTORNEY GENERAL

Assistant Attorney General
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