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Offic ia l Business
Judiciary Committee

Pouch V 
State CapitOi 

Juneau, Alaska 99811

A G E N D A  

W e d n e s d a y ,  M a y  27, 1 9 8 1  1 : 3 0  p.m. 
B u t r o v i c h  C o m m i t t e e  R o o m

C A L L  T O  O R D E R

L E G I S L A T I O N  B E F O R E  C O M M I T T E E :

SB  167 " A n  A c t  r e l a t i n g  to e l e c t i o n  c a m p a i g n s  a n d  
to t h e  c o m p o s i t i o n  a n d  r e s p o n s i b i l i t i e s  of 
t h e  A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S B  4 8 5  " A n  A c t  p e r m i t t i n g  t h e  v i d e o t a p i n g  o f
t e s t i m o n y  o f  y o u n g  v i c t i m s  of  s e x u a l  a s s a u l t  
.or s e x u a l  a b u s e  o f  a m i n e r ;  a n d  c h a n g i n g  R u l e  
804, A l a s k a  R u l e s  o f  E v i d e n c e  r e l a t i n g  to 
e x c e p t i o n s  to t h e  h e a r s a y  r u l e . "

S B  535 " A n  A c t  r e l a t i n g  to t h e  c r i m i n a l  l a w s  o f  the
s t a t e ."

B 49 " A n  A c t  r e l a t i n g  to l i m i t e d  e n t r y  to c o m m e r c i a l
f i s h e r i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e . "

SCSCS'JB 36 " A n  A c t  r e l a t i n g  to t h e  p r i v i l e g e  n o t  to

d i s c l o s e  s o u r c e s  of i n f o r m a t i o n ;  a n d  p r o v i d i n g  
f o r  an  e f f e c t i v e  d a t e . "

S C H E D U L E D  T E S T I M O N Y  (See A t t a c h e d  S c h e d u l e )

A D J O U R N



S e n a t e  J u d i c i a r y  C o m m i t t e e  
H e a r i n g  o f  M a y  27, 1 9 8 1 p a g e

S C H E D U L E D  T E S T I M O N Y :

SB 167 R i c h a r d  Listowslci, C o m m i s s i o n e r  
T h e d a  P i t t m a n ,  D i r e c t o r  
A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n

SB 4 8 5  D a n a  F a b e ,  P u b l i c  D e f e n d e r
R u s s  W e b b ,  P r o g r a m  A n a l y s t  - D e p a r t m e n t  o f  

H e a l t h  &  S o c i a l  S e r v i c e s  
B a r r y  S t e m ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

SB 5 3 5  D a n a  F a b e
B a r r y  S t e r n

SB 49 J o h n  W i l l i a m s ,  C o m m i s s i o n e r
C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  
M a r y  J a b l o n s k i  
R o d g e r  P a i n t e r



Official Business Judiciary Committee

S e n a t o r  B e n n e t t  
S e n a t o r  H o h m a n  
S e n a t o r  P a r r  
S e n a t o r  R a y

FROM: S e n a t o r  R o d e y

DATE: M a y  26, 1981

SUBJECT: C S H B 3 6  "An A c t  r e l a t i n g  to "he p r i v i l e g e  n o t  to
d i s c l o s e  i n f o r m a t i o n  or s o u r c e s  of i n f o r m a t i o n ;
a n d  p r o v i d i n g  f o r  an e f f e c t i v e  da t e . "

P l e a s e  find a t t a c h e d  a n e w  d r a f t  b a s e d  u p o n  the c o m m e n t s  
f o r w a r d e d  to m e  on the f i r s t  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e .  
T h i s  l e g i s l a t i o n  w i l l  be b e f o r e  the c o m m i t t e e  on W e d n e s d a y ,  
M a y  27.

P M R / o d s
A t t a c h m e n t
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Official Business

Alaska State
Senate

Judiciary Committee Pouch V 
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

TO:

FROM:

D A T E : 

SUBJECT:

S e n a t o r  B e n n e t t  
S e n a t o r  H o h m a n  
S e n a t o r  P a r r  
S e n a t o r  R a y  
S e n a t o r  R o d e y

K e v i n  B r u c e  
C o m m i t t e e  A i d e

M a y  13, 1 9 8 1

C S H B  36 " A n  A c t  r e l a t i n g  to t h e  p r i v i l e g e  n o t  to
d i s c l o s e  s o u r c e s  o f  i n f o r m a t i o n ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e . "

F o r  y o u r  r e v i e w ,  I h a v e  a t t a c h e d  a c o p y  o f  the c o m m i t t e e  s u b s t i­
tut e  f o r  t h e  a b o v e - r e f e r e n c e d  l e g i s l a t i o n .  T h e  a m e n d m e n t s ,  as 
d i s c u s s e d  i n  c o m m i t t e e ,  are h _ g h l i g h t e d .

K K B / o d s
A t t a c h m e n t
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3, 1980

t t h r e e  a d d i t i o n ,  
t i o n  on appo in t*

tatives of the
REMOVAL OF

f  section 7443 
.e num ber o f 
ju t  “ 1C”  and
action 7443 o f 
s amended by
section sha ll

PUBLIC LAW 96—440 fS. 1790]: October 13,1980

P R I V A C Y  P R O T E C T I O N  A C T  O F  1980 

F o r  L e g i s l a t i v e  H i s t o r y  o f  A c t ,  s e e  p . 7 3 4 7

A n  A c t  t o  l i m i t  g o v e r n m e n t a l  s e a r c h  a n d  s e i z u r e  o f  d o c u m e n t a r y  m a t e r i a l c  
p o s s e s s e d  b y  p e r s o n s ,  t o  p r o v i d e  a r e m e d y  ( o r  p e r s o n s  a g g r i e v e d  by  v i o ­
l a t i o n s  o f  t h e  p r o v i s i o n s  o f  t h i s  A c t ,  a n d  f o r  o t h e r  p u rp o s e s .

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled. T h a t th is A ct m ay  be Privacy 
cited as the “ P r iv a c y  P ro tec tion  A ct o f  1980” . - Protection Act or

TITLE I— FIRST A M E N D M E N T  PRIVACY PROTECTION 

P a r t  A — U n l a w f u l  A c t s
S ec . 101. (a ) N o tw ith stand ing  an y  o th e r law , it sh a ll be u n law fu l fo r  

a gove rnm en t o ffic e r o r  em p loyee , in connection w ith  the investiga ­
tion o r  p rosecu tion  o f  a  c rim in a l o ffense , to  search  fo r  o r  seize an y  
w o rk  p roduct m a te r ia ls  possessed by a  person reasonab ly  be lieved to 
have a  pu rpose to  d issem inate to  th e  pub lic  a newspaper, book, 
broadcast, o r  o th e r s im ila r  fo rm  o f  pub lic  com m unication , in  o r  
a ffec ting  in te rs ta te  o r  fo re ign  commerce; b u t th is p rov is ion  sh a ll n o t 
im p a ir o r  a ffe c t the  a b ility  o f  an y  gove rnm en t o ffic e r o r  em p loyee , 
pu rsu an t to  o th e rw ise  app licab le  law , to  search  fo r  o r  seize such 
m a te ria ls , i f—

(1 ) th e re  is  p robab le  cause to be lieve th a t  the person possessing 
such m a te r ia ls  has com m itted o r  is com m itting  the  c r im in a l 
o ffense to  which the m a te ria ls  rebate: Provided, however, T h a t a 
gove rnm en t o ffic e r o r  em p loyee m ay no t search fo r  o r  seize such 
m a te ria ls  unde r the  p rov is ions o f  th is  pa rag raph  i f  th e  o ffen se  to  
which th e  m a te ria ls  re la te  consists o f  the receipt, possession, 
com m un ica tion , o r  w ithho ld ing  o f  such m a te ria ls  o r th e  in fo rm a ­
tion  con ta ined  th e re in  (bu t such a  search  o r  se izu re  m ay be 
conducted u n d e r the p rov is ions c f  th is pa rag raph  i f  th e  o ffense 
consists o f  th e  rece ip t, possession, o r com m unication o f  in fo rm a ­
tion  re la t in g  to the  na tion a l defense, c lassified  in fo rm a tion , o r  
res tric ted  d a ta  unde r th e  p rovisions o f  section 793, 794 , 797 , o r  
798  o f  t i t le  18, U n ited  S ta tes Code, o r  section 224 , 225 , o r  227 o f  
the  A tom ic E ne rg y  A ct o f  1954 (42  U .S .C . 2274, 2275, 2277), o r  
section 4 o f  the  Subversive A ctiv ities C on tro l Act o f  1950 (50  
U .S .C . 7 8 3 " ; o r

(2 ) th e re  is reason to be lieve th a t the im m ediate se izu re  o f such 
m a te ria ls  is necessary to  p rr ’cn t the death  of, o r  se riou s bod ily  
in ju ry  to , a hum an  being.

(b) N o tw ith stand ing  any o th e r lnw , it sh a ll be u n law fu l fo r  a 
governm ent o ffic e r o r  em p loyee, in connection w ith the  investigation  
o r  prosecution o f  a c r im in a l o ffence, to search fo r o r  seize docum en­
ta ry  m a te ria ls , o th e r th an  w o rk  p roduct m a te ria ls , possessed by 
person in connection w ith  n purpose to  d issem inate to the  pub lic  _ 
newspaper, book , b roadcast, o r  o th e r s im ila r fo rm  o f  public com m un i­
cation , in o r  a ffe c ting  in te rs ta te  o r  fo re ign  commerce; bu t th is  
p rov is ion  s h a ll not. im p a ir o r  a ffec t the  a b ility  o f  a n y  g ove rnm en t

1980.
42 USC 2000aa 
note.

Work product 
materials, 
search or 
seizure.
42 USC 2000an.

n■ ]
94 STAT. 1879
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Affidavit.

o ffic e r o r  em p loyee , p u rsu an t to  o therw ise app licab le  law , to search 
fo r  o r  seize such m a te r ia ls , i f—

(1 ) th e re  is  p rob ab le  cause to  be lieve  th a t th e  person possessing 
such m a te ria ls  h a s  com m itted o r  is com m itting the  c rim in a l 
o ffense  to  w h ich th e  m a te ria ls  re la te : Provided, however, T h a t a  
gove rnm en t o ffic e r o r  em p loyee m ay  no t search  fo r  o r  seize such 
m a te ria ls  u n de r th e  p rov is ions o f  th is  pa rag raph  i f  th e  o ffense to 
which th e  m a te r ia ls  re la te  consists c f  th e  receipt, possession, 
com m unication , o r  w ithho ld ing  o f  such m a te ria ls  o r  the  in fo rm a ­
tion  conta ined th e re in  (bu t such a  search  o r  se izu re  m ay  be 
conducted u n d e r th e  p rov is ions o f  th is  pa rag raph  i f  the  o ffense 
consists o f  th e  rece ip t, possession, o r  com m unication o f  in fo rm a ­
tion  re la t in g  to  th e  n a tio n a l defense, c lassified in fo rm a tion , o r  
restric ted  d a ta  u n d e r th e  p rov is ions o f  section 793 , 794 , 797 , o r 
793 o f  t i t le  18, U n ite d  S ta tes Code, o r  section 224, 225, o r  227 o f  
the  A tom ic E ne rg y  A ct o f  1954 (42  U .S .C . 2274, 2275 , 2277), o r  
section 4 o f  th e  Subve rs ive  A ctiv ities  C on tro l A ct o f  1950 (50 
U .S .C . 783));

(2 ) th e re  is reason  to  be lieve  th a t th e  im m ediate se izu re  o f  such 
m a te ria ls  is necessary  to  p reven t th e  death  o f, o r  serious bod ily  
in ju ry  to , a hum an  being;

(3 ) th e re  is reason  to  be lieve  th a t th e  g iv ing  o f  notice pu rsuan t 
to  a  subpena duces tecum  w ou ld  re su lt in  th e  destruction , 
a lte ra t io n , o r  concea lm en t o f  such m a te ria ls ; o r

(4 ) such m a te ria ls  h ave  no t been produced in response to a 
c ou rt o rd e r d irec tin g  com p liance w ith  a  subpena duces tecum , 
and—

(A ) a l l a p p e lla te  rem ed ies have  been exhausted ; o r
(B ) th e re  is reason  to  be lieve th a t the  de lay in an  investiga­

t io n  o r  t r ia l occasioned by fu r th e r  proceedings re la tin g  to 
th e  subpena w ou ld  th rea ten  the  in te rests o f ju s tice .

(e ) In  the  even t a  sea rch  w a rra n t is sought pu rsu an t to  p a rag raph  
(4XB) o f  subsection (b), th e  pe rson  possessing the  m a te ria ls  sh a ll be 
a ffo rded  adequate op p o rtu n ity  to  subm it an  a f f  dav it se tting  fo rth  the 
basis fo r  an y  contentic*. th a t the  m a te ria ls  sought a re  no t subject to 
seizure.

P a r t  B — R e m e d ie s , E x c e p t io n s , a n d  D e f in it io n s

Customs laws. 42 USC 2000uo-5.

Dnmiiftcs, civil actions4Z USC 2000no-G.

S ec . 105. T h is  Act s h a ll n o t im p a ir o r  a ffec t th e  ab ility  o f  a  
gove rnm en t o ffic e r o r  em p loyee , pu rsu an t to  otherw ise app licab le  
law , to conduct searches nnd se izu res a t the borders of, o r  a t 
in te rn a tio n a l po in ts o f, e n try  in to  th e  U n ited  S ta tes in o rd e r to 
en force the  custom s law s o f  the U n ited  S tates.

S ec . 10G. (a ) A  person aggrieved by a search fo r o r  c izu re o f  
m a te ria ls  in  v io la tion  o f  th is Act sh a ll nave a c iv il cause o f  action fo r 
damages fo r  such search  o r  se izu re—

(1 ) against the  U n ited  S ta tes , aga in st a S ta te  which has waived 
its sovere ign  im m un ity  unde r the  C onstitu tion  to  a  c la im  fo r 
dam ages re su lt in g  from  a  v io la tion  o f  th is Act, o r  against any  
o th e r g ove rnm en ta l un it, a l l  o f  which sh a ll be lia b le  fo r v io la ­
tions o f  th is  A c t by th e ir  o ffice rs  o r  emp loyees w h ile  acting 
w ith in  the scope o r  unde r c o lo r o f  th e ir o ffice o r em p loym ent; a:vd

(2 ) aga in st an  o ffic e r o r  em p loyee o f  a S la te  who has v io leu -d  
th is  A ct w h ile  ac ting  w ith in  the scope o r unde r c o lo r o f  his o ffice 
o r  em p loym en t, i f  such S ta te  has no t waived its sovereign 
im m un ity  as p rov ided in p a rag raph  ( i ) .

91' STAT . 1 8 8 0

Oct. 13

(b ) I t  s h a ll be c

(c ) T h e  U n ited  
lia b le  f o r  v io la tio i 
a s  a  defense to  ao ff ic e r o r  employe
good fa ith  b e lie f i 
de fense m ay be *- 
iu d ic ia l o fficer.

(d ) T he  remedv 
S ta tes , a  S tate , o 
o th e r c iv il action 
th is  Act, against 
th e  c la im , o r  agai

(e ) Evidence oi 
exc luded on the  b

( f ) A  person h . 
e n tit le d  to  r f;<:o\ 
dam ages o f  S i.w  
lit ig a tio n  costs.i 
m ay aw ard : Itoi 
any  o th e r govern
ju agm en t.

( g )  The A ttornt
aga in st th e  Uni*, 
regu la tion s  to pi 
in q u iry  fo llow m i 
o ffic e r o r  emplo.' 
adm in is tra tiv e  : 
w a rran ted .

(h ) T he  d istric 
actions a ris ing  ui

S ec . 107. (a ) " I  
m a te r ia ls  upon \ 
n o t lim ited  to , ' 
p ic tu re  film s , no, 
c a lly , magentjea 
b u t does no t me 
othe rw ise  crim n 
use, o r  which if 
c r im in a l offense.

(b ) "W o rk  prod 
o th e r  th an  cont; 
c r im in a lly  posst 
w h ich  is o r  has 
o ffense , and—

(1 ) in  nnt 
pub lic , a re  \ 
th e  person i

(2 ) a re  p 
m a te ria ls  tc

(3 ) includ 
o rie s  o f  the 
such mater i

(c )"A n y  othe. 
D is t r ic t  o f  Coin
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Oct. 13 PRIVACY PRO TECT IO N  ACT P .L . 95-440

(b ) I t  s h a ll be a complete defense to  a c iv il action b rou gh t u nde r Defer-se. 
pa rag raph  (2) o f  subsection (a ) th a t th e  o ffic e r o r  em p loyee had a 
reasonab le  good fa ith  belie f i n  the  law fu ln ess  o f  h is conduct.

(c) ' fh e  U n ited  States, a  S ta te , o r  an y  o th e r  g ove rnm en ta l un .'. 
lia b le  fo r  v io la tions o f  th is Act unde r subsection (a X l) , m ay  no t asse : 
as a  defense to  a  c la im  a ris ing  u n d e r th is  A ct the im m un ity  o f th * 
o ffic  er o r  employee whose v io la tion  is .om p la in ed  o f o r  h is  re a son so le  
good fa ith  b e lie f in the law fu ln ess o l h is conduct, except th a t such a 
defense m ay be asserted i f  the v io la tio n  com p la ined  o f  is th a t o f  a 
ju d ic ia l officer.

(d ) The rem edy provided by  subsection (a X l)  aga in st th e  U n ited  
S tates , a  S tate , o r any  o th a r gove rnm en ta l u n it is exc lu s ive  o f an y  
o th e r c iv il action o r proceeding fo r  conduct constitu ting  a v io la tion  o f  
th is  Act, against the officer o r  em p loyee whose v io la tion  gave rise to  
the  c la im , o r  against the estate o f  such o ffic e r o r  em p loyee .

(e) Evidence otherw ise adm iss ib le  in  a  proceed ing s h a ll n o t be Evidence, 
exc luded on the basis o f  a  v io la tion  o f  th is Act.

(f) A person having a  cause o f  ac tion  unde r th is  section sh a ll be Damage 
en tit led  to recover ac tua l dam ages bu t n o t less th an  liqu ida ted  recovery 
damages o f  $1,000, and s u ;h  reasonab le  a tto rn eys ' fees and o th e r 
lit ig a tion  costs reasonab ly in cu rred  as the  cou rt, in  its  d iscretion ,
m ay  aw ard : Provided, however, T h a t the  U n ited  S ta tes , a  S ta te , o r  
an y  o th e r governm enta l un it sh a ll n o t be lia b le  fo r  in te re s t p r io r to  
judgm en t.

(g) The A tto rney  G enera l m ay se tt le  a c la im  fo r  dam ages b rough t 
aga in st the Un ited  States u n de r th is  section , and s h a ll p rom u lga te  
regu la tion s to provide fo r the  com m encem ent o f  an  adm in is tra tiv e  
in q u iry  fo llow ing a de te rm ina tion  o f  a  v io la tio n  o f  th is  A ct by an 
o ffic e r o r employee o f the Un ited S ta te s  and fo r  the im position  o f  
adm in istra tive  sanctions against such o ffic e r o r  em p loyee , i f  
w arran ted .

(h ) The d istric t courts sh a ll have  o r ig in a l ju r isd ic t io n  o f  a l l c iv il 
actions a ris ing  under th is section.

S kc . 107. (a ) "D ocum enta i}' m a te r ia ls ” , as used in th is  Act, m eans 
m a te ria ls  upon which in fo rm a tion  is recorded , and inc ludes, b u t is 
n o t lim ited to, w ritten o r  p rin ted  m a te ria ls , pho tog raphs, m otion 
p ic tu re  film s, negatives, video tapes, aud io tapes, and  o th e r m echanv 
c a lly , m agen tica lly  o r  e lect ron ica lly  recorded cards, tapes, o r  dis< 
bu t does not include contraband o r  th e  fru it s  o f  a  c rim e  o r  th ings 
o therw ise c rim in a lly  possessed, o r  p rop e rty  designed o r  intended fo r  
use, o r  which is o r has been used as, the  m eans o f  com m itting  a—i 
c rim in a l offenSfe.  „

(b) “ W ork product m a te ria ls " , as used in th is  Act, m eans m a te ria ls ,1 
o th e r than  contraband o r the [pite  o f  a c rim e  o r  th ings o the rw ise ! 
c r im in a lly  possessed, o r  p rop e rty  aesigned o r  in tended fo r  use, o r !  
which is o r has been used, as the m eans o f  com m itting  a c r im in a l, 
o ffense , and—

(1 ) in .tic ipation o f  com m un ica ting  such m a te ria ls  to th e  
public , a i . :  prepared , produced, au th o red , o r c rea ted , w hethe r by 
th e  person in possession o f  the m a te ria ls  o r  by an y  o th e r person ;

(2 ) a re  possessed fo r the pu rposes o f  com m un icating  ouch 
m a te ria ls  to the public; and

*3) include m enta l im p ressions, conc lusions, op in ions, or th e ­
o ries  o f  the person who p rep a red , produced, au th o red , o r  c rea ted  
6uch m aterin l.

(c) “ Any o th e r governm enta l u n it” , as used in th is  A ct, inc ludes the  
D is tric t o f C o lum bia , the C om m onw ea lth  o f  P u e rto  R ico any  te r r i-
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to ry  o r  possession o f  the U n ited  S ta tes , and any  loca l governm ent, 
u n it o f  loca l governm ent, o r  any  u n it o f  S ta te  governm ent.

S ec . 108. The p rov is ions o f  th is  t it le  sh a ll ^-ecome e ffec tive on 
J a n u a ry  1 ,1 981 , except th a t in so fa r as such p rovisions a re  app licab le 
to a S ta te  o r any  gove rnm en ta l u n it  o th e r than  the U n ited  S ta tes , the 
p rov is ions o f th is t it le  s h a ll become e ffec tive one y e a r from  th e  date  o f 
enactm ent o f  th is  Act.

T IT L E  H -A T T O R N E Y  G E N E R A L  G U ID E L IN E S
S ec . 201. (a ) The A tto rn ey  G en e ra l s h a ll, w ith in  s ix m on ths o f  date 

o f  enactm ent o f  th is  A ct, issue gu ide lines fo r th e  procedures to  be 
employed by an y  Fed e ra l o ffic e r o r  emp loyee, in  connection w ith  the 
investigation o r  p rosecution o f  an  o ffense , to  obtain docum en tary  
m a te ria ls  in  the p riv a te  possession o f  a person when the person is not 
reasonab ly  believed to be a suspect in such o ffense o r  re la ted  by blood 
o r m a rriag e  to such a suspect, and  when the m a te ria ls  sought a re  not 
contraband or th e  fru its  o r in s trum en ta lit ie s  o f  an offense. The 
A tto rn ey  G ene ra l sh a ll in co rp o ra te  in such gu ide lines—

(1) a recogn ition o f  the  p e rsona l p rivacy  in te rests o f  the person 
in possession o f  such docum en ta ry  m ate ri ils;

(2) a requ irem en t th a t  the le a s t in tru si ve method o r  m eans o f 
ob ta in ing  such m a te ria ls  be used wh ic li do no t su b s tan tia lly  
jeopa rd ize  the a v a i la b i lity  o r  u se fu lness o f  the  m a te ria ls  sought 
to be obtained ;

(3 ) u recogn ition o f  speu.al concern fo r  p rivacy in te res ts  in 
cases in which a search  o r se izu re  fo r such documents would 
in trude  upon a  known con fid en tia l re la tion sh ip  such as th a t 
which m ay ex is t between c le rgym an  and pa rish ion e r; law ye r and 
c lien t; o r  docto r and pa tien t; and

(4) a requ irem en t th a t an app lica tion  fo r  a  w a rran t to  conduct 
a  search governed by th is  t it le  be approved by an a tto rn ey  fo r 
the governm ent, except th a t in  an  emergency s itu a tion  the 
app lica tion  m ay be app roved by a n o th e r app rop ria te  supe rv iso ry  
o ffic ia l i f  w ith in  24 h ou rs  o f  such emergency the jip p rop ria te  
U n ited  S tates A tto rn e y  is n o t i f ie d .'

(b ) The A tto rn ey  G ene ra l s h a ll c o lle c t and compile in fo rm a tion  on, 
and repo rt a n n u a lly  to the  Com m ittees on the Jud ic ia ry  o f  the Senate 
and the House o f  R ep resen ta tives on the  use o f  search w a rra n ts  by 
F ede ra l o ffice rs and em p loyees fo r  docum en ta ry  m a te ria ls  described 
in subsection U»X3).

34 STAT. 1882
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Society of Professional Journalists
F a r th e s t  N o rth  C h a p te r S igm a D e lta  Chi
B ox  7 4 5 7 3
F a irb a n k s , A k . 9 9707

May 11, 1981

Sen. Char.ie Parr 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Pear Charlie:

I promised you a letter on why we would prefer action be delayed until next session 
of the Legislature on HB 36.

Thp shield law, which is amended by HB 36, is an imperfect instrument at best currently.
To my knowledge, no decision has ever been rendered that depended on AS 09.25.150-220.
In only once instance that I am aware of h;:s the privilege been invoked by a news person 
and that was by Robert Porterfield of the Anchorage Daily News. In that case the 

privilege was never tested since the court ruled that the information the reDorter 

had was not essential to the case. So the shield has never been tested in Alaska.

Some of our members believe that a limited shield law such as Alaska presently has is
of limited value to the press and would like to see the statute completely redone.
Since it has not been a pressing matter, the Freedom of Information Task Force placed 
it third on its list of priorities, behind an FOI bill and modifications of the open

meetings law (which we have not begun to work on either).

HB 36 was designed to extend the reporter's; privilege to phot.onraohers and raH io and 
television broadcasters. SCS CSHB 36(SA) seems to us to go beyond that. Now we are 
no longer talking about disclosing the source of information, but we are also talkino 
'.bout disclosing notes.and other documents prepared or o Ktained while acting as a 

reporter. I am concerned about the phrase on nage 1 line 17 "while acting as a reporter." 
I would much rather this be phrased "while gatherino and/or publishino news." I am 

not sure what "acting as a reDorter" means, but I have a pretty good idea of what it 
means to oather and/or publish the news.

Currently, the only thin£ a reporter can be compelled to do is disclose the source
of information if the privilege is denied. Under the State Affairs Substitute, the

reporter would have to divulge notes, documents, photos, negatives and tanes if the 

privilege is denied. I don't think our membership is M k e l y  to agree with all of that 

and would like to see it either stricken from the bill or modified to guarantee that 

all possible efforts will be made to seek the information elsewhere before the courts 
deny the privilege and force the news person to disclose.

o Dedicated to P rofessionalism  in Journalism



Sen. Charlie Parr -2- May 11, 1981

Essentially, I am asking for more time to study the natter so that we have the 

advantage of seeking information from other states and developing a piece of 
legislation that will serve all interests in the best manner possible.

Since I know of no abuse of the privilege, I see no hurry to pass this out 

this session and I think we could devise a better bill given more time to 
adequately study the matter and consult more widelv with our members.

Any help you can give us in this matter would be greatly appreciated.

Sincerely yours,

Dean M. Gottehrer 
Chairman

Alaska Freedom of Information Task Force
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I N  THE HOUSE BY THE JUDI CI AR Y C OMMITTEE

CS FDR HOUSE BILL NO. 36 (Judiciary)

IN T HE  LEGISLATURE OF THE STATE OF ALASKA 

T W EL FT H L EGISLATURE - FIRST S E S SI ON  

A BILL

For an Act untitled: "An Act re lating to the priv il eg e not to disclose

sources of information: and provi di ng  for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25.150 is repealed and r eenacted to read:

Sec. 09.25.150. CLAIMING OF PRIVILEGE BY PUBLIC OFFICIAL OR RE­

PORTER. Except as provided in AS 09.25.160 - 09.25.220,

(.’I) a public official may not be compelled to disclose the 

source of in formation obtained by him while a cti ng  in the course of his 

duties as a public official: and

(2) a reporter may not be compelled to disclose the source 

of infor ma ti on  obtained by him, nor may he be required to produce 

photographs, photographic negatives, or au di o or video tapes.

* Sec. 2. AS 09.25.160(a) is amended to read:

(. ) W hen u public official or reporter claims the privilege in a 

cause b ei ng  heard before the supreme court or a superior court of-this
r  n T t f  fc). ORT. e .

state, a person who has the right to question! hlnY in that proceeding,

or the court on its own motion, may challenge the claim of privilege.

The court shall make or cause to be made w h a te v er  inquii the court

thinks n ec es s ar y  to a d et ermination of the issue. The inquiry may be

made i mm e di a te ly  [INSTANTER] by way of questions put to the wLtness 

claiming the privilege and a decision then rendered, or the court may 

require the presence of other x^itnesaes or d oc um en ta ry  showing or may 

order a special hearing for the determination of the issue of privilege.

-1- CSHB  36(Jud)



* Sec. 3. AS 09.25.160(b) is amended to read:

(b) The court ma y deny the privilege and may order the public

official or the reporter to t estify, or may order a reporter to produce

photographs, p ho to graphic negatives, or audio or video tapes, imposing

ofz ori
whatever limits upo n the t estimony and up o n the right of c r o s s - ex a mi na­

tion of the witne:-s as m a y  be in the public interest or in the interest 

of a fair trial or a fair h e a r i n g , if it finds the w it h ho l di ng  of the 

testimony would

((1)] resul t in a miscar ri ag e of justice or the denial of a 

fair trial or a fair h e a ri n g to those who challenge the privilege [; OR

(2) BE CO NTRARY TO T HE  PUBLIC INTEREST].

* Sec. A. AS 09.25.170(b) is amended to read:

(b) If, in a hearing, a public official or a r ep orter should r e­

fuse to divulge the source of his information, or a repor ter  should r e­

fuse to produce photographs, photographic negatives, or audio or v: leo 

t a p e s , the age nc y^  [BODY,] person, official, or par ty  seeking the 

information may apply to the superior court for an order divesting the 

official or reporter of the privilege. When the issue is raised before 

the supreme or a superior court, the application must be made to that 

c o u r t .

* Sec. 5. AS 09.25.190 ir amended to read:
»• ’ • *

Sec. 09.25.190. EXTENT OF PRIVILEGE. When a public official or 

reporter claims the privilege conferred by AS 09.25.150 - 09.25.220, 

and the public official or reporter has not been divested of the p r i­

vilege by order of the supreme or superior court, th e  public o f f i­

cial, the reporter or [NEITHER HE NOR] the news organization with which 

he was associated may not thereafter be permitted to plead or prove the 

sources of information withheld, and a reporter may not be required to 

pro du ce  photographs, photographic negatives, or audio or video tape s f

-2- CSHB 36(Jud)



unless the informant consents in writing or in ope n court.

* Sec. 6. AS 0 9 .2 5 . 2 2 0 ( 4 ) (A)(ii) is amended to read:

(ii) provi di ng n e w s r e e l s , audio or video tapes, or

other m o ti o n picture news for public showing; or

* Sec. 7. Thi s Act takes effect immediately-in ncordance wi t h AS 01.10.-

070(c).

-3- CSHB 36(Jud)



O ffic ia l Business

Senate
C o m m itte e  on S t a t e  Affairs Pouch v

State Capito l 
Juneau, A laska 99811

A p r i l  2, 1 9 8 1  

1 : 3 0  p . m .

B e h r e n d s  B l d g ,  

J u n e a u

M E M B E R S  P R E S E N T S E N A T O R  F I S C H E R ,  C H A I R  

S E N A T O R  C O L L E T T A  

S E N A T O R  S T I H S O N

A G E N D A : C S H B  3 6  ( J u d )  " A n  A c t  r e l a t i n g  to t h e  p r i v i l e g e  n o t

to d i s c l o s e  s o u r c e s  o f  i n f o r m a t i o n ;  a n d  p r o v i d i n g  f o r  

a n !e f f e c t i v e  d a t e . "

S B  93 " A n  A c t  r e l a t i n g  to t h e  d e c e n t r a l i z a t i o n  o f  t h e  

e x e c u t i v e  b r a n c h  o f  t h e  s t a t e  g o v e r n m e n t ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

■r,B 2 27 " A n  A c t  d e s i g n a t i n g  p r o g r a m s  a n d  a c t i v i t i e s  l o r  

r e v i e w  a n d  t e r m i n a t i o n  u n d e r  A S  A 4 . 6 6 ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

S B  3 2 3  T a k e n  u p  a t  e v e n i n g  h e a r i n g  o n  t h i s  d a t e

C h a i r m a n  F i s c h e r  c a l l e d  t h e  m e e t i n g  to o r d e r  a t  1 : 4 8  p . m .  a n d  i n v i t e d  

t e s t i m o n y  o n  C S H B  36  ( J u d ) .

R e p r e s e n t a t i v e  F r e d  B r o w n , p r i m e  s p o n s o r  o f  t h e  o r i g i n a l  a n d  C h a i r  

o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  w h i c h  p r o v i d e d  a c o m m i t t e e  s u b s t i ­

t u t e ,  p r e s e n t e d  a n  o v e r v i e w  o f  t h e  b i l l .  D i s c u s s i o n  c e n t e r e d  

a r o u n d  t h e  p u r p o s e  o f  t h e  l e g i s l a t i o n  ( to  e x t e n d  t h e  c o n d i t i o n a l  

p r i v i l e g e  n o t  to d i s c l o s e  s o u r c e s  o f  I n f o r m a t i o n  n o w  e n j o y e d  b y  

r e p o r t e r s  to  s t i l l  a n d  T V  n e w s  p h o t o g r a p h e r s )  a n d  o n  t h e  H o u s e  

J u d i c i a r y  C o m m i t t e e ' s  d e t e r m i n a t i o n  t h a t  n o  c h a n g e  i n  C o u r t  R u l e s  

w o u l d  b e  r e q u i r e d .  T h e r e  h a d  b e e n  s o m e  c o n s i d e r a t i o n  g i v e n  to 

c h a n g i n g  R u l e  //501 to p r e v e n t  a c o n f l i c t  a r i s i n g  b e t w e e n  t h e  p r o ­

v i s i o n s  o f  t h e  b i l l  a n d  r u l e s  g o v e r n i n g  c o u r t  p r o c e d u r e  u n d e r  w h i c h  

t h e  p r i v i l e g e  i s  I n v o k e d  i n  c o u r t .  It w a s  d e t e r m i n e d  ( a n d  e x p l a i n e d  

i n  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e ' s  l e t t e r  of i n t e n t )  t h a t  t h e  b i l l  

a d d r e s s e s  t h e  s u b s t a n t i v e  l a w  w h i c h  d e f i n e s  w h e n  a p r i v i l e g e  d o e s  

o r  d o e s  n o t  e x i s t  o n  t h e  p a r t  of a j o u r n a l i s t  o r  a p u b l i c  o f f i c i a l .

C h a i r m a n  F i s c h e r  i n t e r j e c t e d  t h a t  t h e  A l a s k a  N e w s p a p e r  A s s o c i a t i o n  

h a d  s e n t  w r i t t e n  t e s t i m o n y  i n  s u p p o r t  o f  t h e  l e g i s l a t i o n ,  a n d  i n c l u ­

d e d  s o m e  c o n s t r u c t i v e  s u g g e s t i o n s  to c o r r e c t  p o t e n t i a l  p r o b l e m s  in
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. S e n a t e  S t a t e  A f f a i r s  

4 - 2 - 8 1  M i n u t e s  

P a g e  t w o

t h e  l a n g u a g e  i n  S e c t i o n  2; t h i s  s e c t i o n  w o u l d  p e r m i t  a j u d g e  to 

d e n y  p r i v i l e g e  m e r e l y  b y  f i n d i n g  t h a t  w i t h h o l d i n g  t e s t i m o n y  o r  

e v i d e n c e  w o u l d  b e  " c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t " .

C h a i r m a n  F i s c h e r  s t a t e d  t h a t  h e  f e l t  t h e  m e a s u r e  w a s  a n  i m p o r t a n t  

o n e ;  h e  c i t e d  t h e  i m p o r t a n c e  o f  p r o t e c t i n g  n e w s  s o u r c e s  a n d  t h e  

f r e e d o m  o f  t h e  p r e s s  i n  o r d e r  t h a t  t h e  p u b l i c  s h o u l d  h a v e  a d e q u a t e  

i n f o r m a t i o n .  H e  s u g g e s t e d  t h a t  n o t e s  o f  r e p o r t e r s ,  c o m p u t e r  t a o e s  

a n d  " a n y  o t h e r  d o c u m e n t a t i o n  o f  n e w s  s t o r i e s  s h o u l d  a l s o  b e  p r o t e c t e d

R e p . B r o w n  s t a t e d  t h a t  t h e  A G ' s  o f f i c e  h a d  d e s c r i b e d  t h e  l a n g u a g e  

o f  t h e  b i l l  a s  b o t h  e x p a n d i n g  a n d  l i m i t i n g .  I t  i s  n o t  c l e a r  f r o m  

t h e  l a n g u a g e  i n  t h e  b i l l  e x a c t l y  w h a t  i s  m e a n t  b y  m a t e r i a l s  g a t h e r e d  

w h i l e  o n e  i s  " a c t i n g  i n  t h e  c o u r s e  o f  h i s  d u t i e s  a s  a r e p o r t e r " .

C o m m i t t e e  m e m b e r s  d e t e r m i n e d  t h a t  t h e  d e f i n i t i o n  o f  " r e p o r t e r "  s h o u l d  

b e  e x p a n d e d  to i n c l u d e  c a m e r a  o p e r a t o r s ,  p r o d u c t i o n  c r e w s ,  e d i t o r s  

a n d  p u b l i s h e r s  o f  n e w s  o r g a n i z a t i o n s .  C h a i r m a n  F i s c h e r  r e c o m m e n d e d  

a l e t t e r  o f  i n t e n t  a c c o m p a n y  t h e  b i l l  to r e f e r e n c e  H o u s e  f i n d i n g s ,  

a n d  t h a t  a-, c o m m i t t e e  s u b s t i t u t e  b e  d r a f t e d  w h i c h  w o u l d  r e f l e c t  d i s ­

c u s s i o n  a t  ie h e a r i n g .

S B  1 9 3

S e n  i t o r  P a r r , p r i m e  s p o n s o r  o f  S e n a t e  B i l l  9 3 ,  p r o v i d e d  t e s t i m o n y  

i n  s u p p o r t  o f  t h e  m e a s u r e ,  i n t e n d e d  to a d d r e s s  t h e  p r o b l e m  o f  

o v e r - c e n t r a l i z a t i o n  o f  s t a t e  f u n c t i o n s .  T h e  b i l l  r e q u i r e s  d e c e n t r a l i ­

z a t i o n  a n d  r e q u i r e s  t h a t  r e g i o n a l / l o c a l  o f f i c e s  b e  e s t a b l i s h e d  so  

t h a t  o n l y  1 5 %  o f  t h e  s t a t e  e m p l o y e e s  w o u l d  b e  w o r k i n g  i n  t h e  c a p i t a l .  

E n a c t m e n t  of t h e  m e a s u r e  w o u l d  p r o m o t e  d e c e n t r a l i z a t i o n  o f  t h e  d e ­

c i s i o n  m a k i n g  p r o c e s s  i n  a d d i t i o n  to p e r s o n n e l .  T h e  l o c a t i o n  o f  

t h e  c a p i t a l ,  h e  s t a t e d ,  w a s  n o t  a p p l i c a b l e  to t h e  b i l l .  I n  r e s p o n s e  

to t h e  q u e s t i o n ,  " W h a t  k i n d s  o f  o b s t a c l e s  h a v e  y o u  r u n  i n t o ,  w h a t  

o p p o s i t i o n ? "  S e n a t o r  P a r r  s t a t e d  t h a t  i t  w a s  r e g a r d e d  b y  s o m e  p e o p l e  

a s  a " p r o - m o v e "  b i l l ;  if f u l l y  i m p l e m e n t e d  i t  w o u l d  c o n s i d e r a b l y  

r e d u c e  t h e  n u m b e r  o f  s t a t e  e m p l o y e e s  i n  J u n e a u .  A  s a f e g u a r d  m e c h a n i s m  

i n  t h e  b i l l  i s  g u b e r n a t o r i a l  a p p r o v a l  o f  t h e  p l a n .

C h a i r m a n  F i s c h e r  s u g g e s t e d  t h a t  s t a t e  a g e n c i e s  b e  a s k e d  to r e s p o n d  

s u b s t a n t i v e l y  to t h e  p r o p o s e d  l e g i s l a t i o n ;  it  n e e d s  to b e  d e t e r m i n e d  

w h e r e  e m p l o y e s s  a r e  l o c a t e d  in t h e  s t a t e ,  w h e r e  t h e  d e c i s i o n  m a k i n g  

p r o c e s s  t a k e s  p l a c e  a n d  a g a m e  p l a n  n e e d s  to b e  d e v e l o p e d  f o r  d e c e n ­

t r a l i z a t i o n  .

S e n a t o r  P a r r  k n e w  o f  n o  a g e n c >  o f f h a n d  w h i c h  n o w  m e e t s  t h e  i n t e n t i o n  

o f  t h e  b i l l .

S B  22 7

S e n a t o r  S t u r g u l e w s k i , c h a i r  of  th 

C o m m i t t e e ,  p r o v i d e d  t e s t i m o n y  o n  

t h e  c a t e g o r y  o f  " s u n s e t  l e g i s l a t i

e L e g is la t i v e 15 u cl g e t a n d A u d  i t

t h i s l e g i s l a  t ii. O 11 , w h i c h f a l l s  in

o n " . S h e o u t l i n e d t h e  p r o c e s s



a n d  p u r p o s e  o f  s u n s e t  r e v i e w ,  a n d  s t a t e d  s u p p o r t  f o r  t h e  c o n c e p t  

o f  h a v i n g  t h e  a b i l i t y  to c r i t i c a l l y  r e v i e w  a . p r o g r a m .

S e n a t o r  C o l l e t t a  s t a t e d  t h a t  p r o g r a m s  c o u l d  n o t  b e  r e v i e w e d  i n  

t h i s  m a n n e r  u n l e s s  o n e  t o o k  t h e  p o s i t i o n  o f  c o n s I d e r i n g  t e r m i n a t i n g  

t h e  p r o g r a m ,  t h u s  f o r c i n g  o n e  to t a k e  p o s i t i v e  a c t i o n  ( b y  r e c r e a t i n g  

a w o r t h w h i l e  p r o g r a m ) .  H e  s t a t e d  s u p p o r t  f o r  t h e  m e a s u r e .

S e n a t o r  F i s c h e r  s t a t e d  a n e e d  f o r  c o n d u c t i n g  a p o l i c y  a n d  p e r f o r m a n c e  

r e v i e w  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

M e r l e  J e n s e n , o f  t h e  D i v i s i o n  o f 1 L e g i s l a t i v e  A u d i t ,  a n s w e r e d  q u e s t i o n s  

o f  C o m m i t t e e  m e m b e r s  r e l a t i n g  t o  t h e  c o n d u c t  of  a u d i t s ,  i n c l u d i n g  

t h o s e  d o n e  o n  e n t i r e  d e p a r t m e n t s ;  o n e  o f  t h e  m o r e  c o m m o n  m e a n s  of 

d o i n g  t h i s  is t h r o u g h  a f i n a n c i a l  c o m p l i a n c e  a u d i t ,  w h i c h  m e a s u r e s  

c o m p l i a n c e  w i t h  t h e  l a w  i n  s p e n d i n g  a n d  a c c o u n t a b i l i t y .

A l l e n  K o r h o n e r n , o f  t h e  D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  

p r o v i d e d  c o m m i t t e e  m e m b e r s  w i c h  a l e t t e r  d e s c r i b i n g  t h e  p r o g r a m s  

a n d  i n d i c a t e d  t h e  D e p a r t m e n t ' s  s u p p o r t  o f  t h e  a c t i v i t y .  H e  d e c l a r e d  

h i s  w i l l i n g n e s s  to p r o v i d e  i n f o r m a t i o n  a n d  to w o r k  w i t h  a u d i t o r s  if 

t h e  b i l l  b e c o m e s  l a w .

M e e t i n g  a d j o u r n e d .
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Juneau , A laska  99811.

D A T E :  M a r c h  11, 1 9 8 1

TO: T h e  H o n o r a b l e  J i m  D u n c a n ,  S p e a k e r  
H o u s e  o f  R e p r e s e n t a t i v e s

FR O M :  R e p .  F r e d  B rown, C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

L E T T E R  O F  I N T E N T

CSliB 36 (Judiciary)

T h e  C o m m i t t e e  o n  J u d i c i a r y  has h a d  u n d e r  c o n s i d e r a t i o n  H B  36, 
" A n  A c t  e x t e n d i n g  t h e  c o n d i t i o n a l  p r i v i l e g e  of r e p o r t e r s  as 
to s o u r c e s  o f  i n f o r m a t i o n " ,  a n d  has p r o v i d e d  y o u  w i t h  a c o m ­
m i t t e e  r e p o r t  r e c o m m e n d i n g  t h a t  it b e  r e p l a c e d  w i t h  o u r  c o m­
m i t t e e  s u b s t i t u t e  f o r  t h a t  bill, a n d  t h a t  c o m m i t t e e  s u b s t i­
t u t e  do p a s s .

A d d i t i o n a l l y ,  w e  w a n t e d  to p o i n t  o u t  c e r t a i n  m a t t e r s  i n v o l v­
ing  the n a t u r e  o f  t h e  p r i v i l e g e  a d d r e s s e d  b y  t h e  b ill.

T h e  b i l l  a d d r e s s e s  the s u b s t a n t i v e  l a w  w h i c h  d e f i n e s  w h e n  a
p r i v i l e g e  does o r  d o e s  n o t  e x i s t  o n  t h e  p a r t  o f  a j o u r n a l i s t  
o r  a p u b l i c  o f f i c i a l .

T h e  b i l l  d o e s  n o i  a d d r e s s  the p r o c e d u r e  u n d e r  w h i c h  t h a t  p r i v­
i l e g e  is i n v o k e H  i n  t h e  court, e x c e p t  to r e s t a t e  e x i s t i n g  l a w  
o n  t h a t  s u b j e c t  b e c a u s e  o f  the r e q u i r e m e n t s  o f  g o o d  l e g i s l a­
t i v e  d r a f t i n g .

T h i s  is a n  i m p o r t a n t  p o i n t .  D u r i n g  t h e  c o m m i t t e e ' s  deJ.ibera- 
'tions, s o m e  m e m b e r s  o f  t h e  c o m m i t t e e  w e r e  c o n c e r n e d  as; to w h e t h e r  
t h e r e  s h o u l d  b e  a  s e p a r a t e  s e c t i o n  r e l a t i n g  to a c h a n g e  i n  a 
R u l e  o f  C o u r t .

H o w e v e r ,  i n  e x a m i n g  R u l e  5 0 1  o f  t h e  R u l e s  o f  E v i d e n c e  o f  t h e  
S t a t e  o f  A l a s k a ,  a n d  i n  c o n s u l t i n g  w i t h  a t t o r n e y s  o n  t h e  s u b -  

" j e c t ,  t h e  c o m m i t t e e  h a s  c o n c l u d e d  t h a t  t h e  L e g i s l a t u r e  c a n  
r i g h t l y  s t a k e  c l a i m  to j u r i s d i c t i o n  o v e r  a l l  o f  t h e  s u b s t a n­
t i v e  l a w  o f  p r i v i l e g e ,  e v e n  t h o u g h  it doe s r e l a t e  to c o u r t  

• p r o c e e d i n g s .  - . :  'c •••_

P ro fe s s o r  "Stephen •Ar‘? S a ltz b u rg ; -P ro fessor ., o f  Law a t  the; U n iv - . 
‘. l " i l HrtHrH n 'r e p o r te r  * to  our Supreme C ou rt is  v



A d v i s o r y  C o m m i t t e e  o n  the r u l e s  o f  e v i d e n c e ,  is o f  t h e  
s a m e  o p i n i o n .  I n  a l e t t e r  f r o m  Mr. S a l t z b u r g  to l e g i s l a t i v e  
s t aff , h e  n o tes:

W h e n  .I. d r a f t e d  a n d ' t h e ' A d v i s o r y - C o m m i t t e e  ap- 
p r o v e d  R u l e - 5 0 1  a n d  t h e  C o m m e n t a r y ,  I b e l i e v e  t h a t  

- w e  a l l  h a d  in m i n d  a v o i d i n g  c o n f l i c t s  b e t w e e n  the 
L e g i s l a t u r e  a n d  the c o u r t s .  O n e  o b v i o u s  w a y  o f  d o­
ing this w a s  to i n c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  i n­
to R u l e  501, w h i c h  w e  did. T h e  f i r s t  s e n t e n c e  o f  
t h e  C o m m e n t a r y  a c c o m p a n y i n g  R u l e  501 m a k e s  clear,
I t h i n k ,  '•.hat w e  f o r e s a w  t h a t  t h e  l e g i s l a t u r e  m i g h t  
e n a c t  n e w  p r i v i l e g e  s t a t u t e s .

R u l e  5 0 1  s t a t e s  i n  its e n t i r e t y :

E x c e p t  as o t h e r w i s e  p r o v i d e d  b y  t h e  C o n s t i t u­
t i o n  o f  t h e  U n i t e d  S t a t e s  o r  of this State, b y  e n­
a c t m e n t s  of t h e  A l a s k a  L e g i s l a t u r e ,  or by t h e s e  or 
o t h e r  r u l e s  p r o m u l g a t e d  b y  the A l a s k a  S u p r e m e  Court, 
n o  p e r s o n ,  o r g a n i z a t i o n ,  or e n t i t y  h a s  a p r i v i l e g e  
to:

(1 ) r e f u s e  to b e  w i t n e s s ;  or
(2 ) r e f u s ^ - t o  d i s c l o s e  a n y  m a t t e r ;  or
(3) r e f u s e " t o  p r o d u c e  any o b j e c t  or 

w r i t i n g ;  or
(4) p r e v e n t  a n o t h e r  f r o m  b e i n g  a w i t ­

n e s s  or d i s c l o s i n g  a n v  matt"'** or 
p r o d u c i n g  a n y  o b j e c t  o r  w r i t i n g .

T h e  l a n g u a g e  to w h i c h  P r o f .  S a l t z b u r g  r e f e r r e d  t .1 t h e  '• 
C o m m e n t a r y ,  s t a t e s  that:

T h i s  r u l e  c o d i f i e s  the e x i s t i n g  l a w  t h a t  p r i v ­
i l e g e s  a r e  n o t  r e c o g n i z e d  in the a b s e n c e  o f  s t a t­
u t e s  o r  r u l e s  s p e c i f i c a l l y  p r o v i d i n g  f o r  them. N o  
a t t e m p t  is m a d e  i n  t h e s e  r u l e s  to i n c o r p o r a t e  t h e  
c o n s t i t u t i o n a l  p r o v i s i o n s  w h i c h  r e l a t e  to the a d m i s­
s i o n  a n d  e x c l u s i o n  of e v i d e n c e ,  w h e t h e r  d e n o m i n a t e d  
as p r i v i l e g e s  o r  not. S i m i l a r l y ,  p r i v i l e g e s  c r e a t e d  
b y  s p e c i f i c  s t a t u t e s  g e n e r a l l y  a r e  n o t  w i t h i n  t h e  
s c o p e  ot t h e s e  r u l e s . C e m p h a s i s  s u p p l i e d }  E.g.,
A S  0 9 . 2 5 . 1 5 0 - 2 2 0  ( P u b l i c  o f f i c i a l s ,  r e p o r t e r s ) ;  A S  

2 4 . 5 5 . 2 6 0  ( O m b u d s m a n ) .

A d m i t t e d l y ,  t h e  i s s u e  is n o t  a n  a b s o l u t e l y  c l e a r c u t  one. 
S t a f f  c o u n s e l  f r o m  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y ' s  L e g a l  S e r­
v i c e s  D i v i s i o n  w e r e  e v e n l y  d i v i d e d  as to w h e t h e r  a r u l e s  c h a n g e  
w o u l d  b e  r e q u i r e d ,  e v e n  i n  l i g h t  o f  P r o f .  S a l t z b u r g ' s  l e t t e r  
a n d  t h e  c o m m e n t a r y  l a n g u a g e .



H o w e v e r ,  it a p p e a r s  c l e a r  to t h e  m e m b e r s  o f  the c o m m i t t e e  
( w h i c h  i n c l u d e s  l a y m e n  a n d  lawyers)  t h a t  if w e  s p e c i f i c a l l y  
a c k n o w l e d g e  t h a t  w e  a r e  i n t e n t i o n a l l y  l e g i s l a t i n g  in this area, 
as a m a t t e r  o f  s u b s t a n t i v e  law, a. ' a r e  n o t  m e r e l y  i n a d v e r t a n t l y  
o v e r l o o k i n g  t h e  q u e s t i o n  o f  t h e  r u l e s  change, t h e  c o u r t s  w i l l  
u p h o l d  o u r  a c t i o n .

T o  s o m e  e x t e n t  t h e  L e g i s l a t u r e  is c h a r g e d  as w e l l  as is 
t h e  J u d i c i a r y  w i t h  i n t e r p r e t i n g  the C o n s t i t u t i o n ,  In this a r e a  
w e  s t r o n g l y  b e l i e v e  t h a t  t h e  d e f i n i t i o n  o f  the p r i v i l e g e ,  a n d  
s u b s t a n t i v e  m a t t e r s  r e l a t i n g  to w h o  s h o u l d  h a v e  t h e  p r i v i l e g e ,  
a r e  all m a t t e r s  o f  s u b s t a n t i v e  l a w  w h i c h  she. Id b e  r e a c h a b l e  b y  
t h e  L e g i s l a t u r e  w i t h o u t  t h e  b u r d e n  o' a t w o - t b i r d s  v o t e .  H o w  
t h e  c o u r t s  p r o c e d u r a l l y  a p p l y  t h e  p r i v i l e g e  i n  a n y  p a r t i c u l a r  
c a s e  is e n t i r e l y  w i t h i n  t h e  p a r l a n c e  o f  t h e  S u p r e m e  C o u r t ' s  
r u l e - m a k i n g  p o w e r ,  as l o n g  as t h e  i m p l e m e n t a t a c i o n  b}' t h e  c o u r t s  
g i v e  f u l l  r e s p e c t  to t h e  p r i v i l e g e  as a m a t t e r  o f  s u b s t a n c e .

T h e r e f o r e  t h e  J u d i c i a r y  C o m m i t t e e  h a s  c o n c l u d e d  t h a t  n o  
r u l e  c h a n g e  is n e c e s s a r y  to a d o p t  t h e  p r o v i s i o n s  o f  c o m m i t t e e  
s u b s t i t u t e  f o r  H B  36.



MF>iucnsn to
F e b r u a r y  .9, 1 9 8 1

a w i n g

R e p .  F r e d  B r o w n ,  c h a i r m a n  
J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

-GLN
Re: H D 3 6  e x t e n s i o n  o f  p r i v i l e g e

v

SIS
i-nr*

b o a r  F r e d :
W c  s u p p o r t  t h e  b a s i c  t h r u s t  o f  t h i s  l e g i s l a t i o n  no w c  

u n d e r s t a n d  it:  t o  e x t e n d  t h e  c o n d i t i o n a l  p r i v i l e g e  n o w  
e n j o y e d  b y  r e p o r t e r s  t o  s t i l l  a n d  T V  n e w s  p h o t o g r a p h e r s .

I n  p e r f o r m a n c e  o f  t h e i r  d u t i e s ,  n e w s  r e p o r t e r s  a n d  
p h o t o g r a p h e r s  m u s t  m o v e  f r e e l y  t h r o u g h o u t  a c o m m u n i t y .
T h i s  m e a n s  coining i n t o  c o n t a c t  w i t h  s o u r c e s  f r o m  v a r i o u s  
e c o n o m i c  a n d  s o c i a l  s t r a t a  i n c l u d i n g ,  o c c a s i o n a l l y , c r i ­
m i n a l s  a n d  o t h e r s  o n  t h e f r i n g e  o f  s o c i e t y .  I n  a l e s s  
d r a m a t i c  v e i n ,  i t  a l s o  m e a n s  c o m i n g  i n t o  c o n t a c t  w i t h  
o t h e r w i s e  l a w - a b i d i n g  c i t i z e n s  w h o  h a v e  g r i e v a n c e s  a g a i n s t  
e s t a b l i s h e d  g o v e r n m e n t  a u t h o r i t i e s ,  o r  a r e  s u s p i c i o u s  o f  
t h e m .

W i t h o u t  t h e  r i g h t  t o  c l a i m  a p r i v i l e g e  o f  w i t h h o l d i n g  
i n f o r m a t i o n  o r  r a w ,  u n p u b l i s h e d  a n d  u n b r o a d c a s t  f i l m ,  " 
r e p o r t e r s  a n d  p h o t o g r a p h e r s  w o u l d  r u n  the r i s k  o f  b e i n g  
u s e d  a g a i n s t  t h e i r  w i n  a* t o o l s  o f  l a w  e n f o r c e m e n t .  R c -  
p o r t  01*0 anil p h o t o g r a p h e r s  f o r c e d  i n t o  llirftt* u n w i l l i n g  rojpii 
c o u l d  f a c e  crurtal Jnrrit of t h e i r  a b i l i t y  10 r»ovc f r e e l y  t h r o u g h  
o c o m m u n i t y  if t h e i r  s o u r c e s  v i e w e d  t h c h  a* a g e n t s  of p o l i c e .

I n  S c e t i o n  2, m a y  I s u g g e s t  a s e c o n d  l o o k  a t  l a n g u a g e  
t h a t  p e r m i t s  a j u d g e  to d e n y  p r i v i l e g e  m e r e l y  b y  f i n d i n g  
t h a t  w i t h h o l d i n g  t e s t i m o n y  o r  e v i d e n c e  w o u l d  b e  " c o n t r a r y  
t o  t h o  p u b l i c  i n t e r e s t . "

C e r t a i n l y ,  i t  is r e a s o n a b l e  *-n a s s u m e  a p r i v i l e g e  c l a i m e d  
u n d e r  t h e  F i r s t  A m e n d m e n t  w o u l t  >e s c r u t i n i z e d  c r i t i c a l l y  i f  
it c o n f l i c t e *  w i t h  t h e  S i x t h  A m e n d m e n t ' s  r i g h t  t o  a f a i r
t r i e  2 . ..■How e v e r . an  a n s n m n - rv " p u b 1! i V  S n I - r  r.c <• -J-U- :h .i.s-
c a s e  s e e m s  u n n e c e o c . a r i l y  b r o a a  a n a  i l l - d e f i n e d .  

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  t e s t i f y .

S i n c e r e l y ,  I i  ,  C ' /  •

6 u J r ^
K e n t  S t u r g i s  J

C h a i r m a n ,  l e g i s l a t i v e  c o m m i t t o e
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F e b r u a r y  18, 1 9 8 1

M s .  H o l l i  P l o o g  
S t a f f  C o u n s e l  
S t a t e  C a p i t o l  
Roc.m 1 1 0

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  M s .  P l o o g :

. P u r s u a n t  t o  o u r  t e l e p h o n e  c o n v e r s a t i o n  of 
t h i s  m o r n i n g ,  I a m  w r i t i n g  t o  y o u  to i n d i c a t e  m y  
v i e w  o f  t h e  i n t e n t  of A l a s k a  R u l e  5 0 1  a s  i t  r e l a t e s  
t o  l e g i s l a t i v e  a c t i o n  t o  e s t a b l i s h  o r  m o d i f y  

e v i d e n t i a r y  p r i v i l e g e s .

W h e n  I d r a f t e d  a n d  t h e  A d v i s o r y  C o : m i t t e e  
a p p r o v e d  R u l e  5 0 1  a n d  t h e  C o m m e n t a r y ,  I b e l i e v e  
t h a t  w e  a l l  h a d  in m i n d  a v o i d i n g  c o n f l i c t s  b e t w e e n  
t h e  l e g i s l a t u r e  a n d  t h e  c o u r t s .  O n e  o b v i o u s  w a y  
o f  d o i n g  t h i s  w a s  t o  i n c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  
i n t o  R u l e  501, w h i c h  w e  d i d .  A n d  t h e  f i r s t  s e n t e n c e  
o f  t h e  C o m m e n t a r y  a c c o m p a n y i n g  R u l e  5 0 1  m a k e s  

c l e a r ,  I t h i n k ,  t h a t  w e  f o r e s a w  t h a t  t h e  l e g i s l a t u r e  
m i g h t  e n a c t  n e w  p r i v i l e g e  s t a t u t e s .

N o  o n e  c a n  s a y  w i t h  a s j u r a n c e  t h a t  p r i v i l e g e s  
a r e  m o r e  s u b s t a n t i v e  «r m o r e  p r o c e d u r a l .  T o  t h e  
e x t e n t  t h a t  t h e y  a f f e c t  o u t  o f  c o u r t  b e h a v i o r  t h e y  

a r e  s u b s t a n t i v e . T o  t h e  e x t e n t  t h a t  t h e y  c o n t r o l  
t h e  e v i d e n c e  t h a t  c o u r t s  r e c e i v e  t h e y  a r e  p r o c e d u r a l .
I t h i n k  t h a t  t h e  p o s i t i o n  t h a t  w e  t o o k  in  t h e  d r a f t i n g  

o f  R u l e  5 0 1  w a s  a c o n s c i o u s  r e c o g n i t i o n  t h a t  p r i v i l e g e s  
w e r e  s u f f i c i e n t l y  p r o c e d u r a l  s o  t h a t  c o u r t s  c o u l d  
p r o m u l g a t e  r u l e s  c o v e r i n g  t h e m  w h e n  t h e y  w i s h e d  
a n d  s u f f i c i e n t l y  s u b s t a n t i v e  t h a t  t h e  l e g i s l a t u r e  
c o u l d  e n a c t  s t a t u t e s  d e a l i n g  w i t h  t h e m  w h e n  i t  

w i s h e d .

S i n c e  p r i v i l e g e s  c a n  b e  v i e w e d  a s  s u f f i c i e n t l y  
s u b s t a n t i v e  t o  b e  t h e  p r o p e r  s u b j e c t s  of  o r d i n a r y  

l e g i s l a t i v e  a c t i o n ,  a n d  s i n c e  w e  i n t e n d e d  t o  r e c o g ­
n i z e  t h i s  in  R u l e  501, I b e l i e v e  t h a t  a p r i v i l e g e  
r u l e  c a n  b e  e n a c t e d  or m o d i f i e d  b y  a m a j o r i t y  v o t e  

o f  t h e  l e g i s l a t u r e .  W i t h  r e s p e c t  t o  the n e w s r e p o r t e r  
p r i v i l e g e  i n  p a r t i c u l a r ,  a s t a t u t e  w o u l d  n o t  b e  
i n  c o n f l i c t  w i t h  a n y  c o u r t  r u l e .  T h u s ,  t h e r e  w o u l d  

b e  n o  o c c a s i o n  f o r  a n y o n e  t o  h a v e  t o  d e c i d e  w h e t h e r  
a. t w o - t h i r d s  v o t e  o f  t h e  l e g i s l a t u r e  w o u l d  be n e c e s s a r y  

t o  m a k e  i t s  r u l e  s t i c k  a s  a g a i n s t  a c o u r t  r u l e .



If “he A l a s k a  S u p r e m e  C o u r t  w e r e  to a d o p t  i t s  o w n  

n e w s  r e p o r t e r  p r i v i l e g e  l a w  a n d  i f  t h e r e  w e r e  a c o n f l i c t  
b e t w e e n  i t  a n d  t h e  l e g i s l a t u r e ' s  r u l e ,  t h e  A l a s k a  
S u p r e m e  C o u r t  m i g h t  c o n c l u d e  t h a t  t h e  p r i v i l e g e  i s  
m e r e  p r o c e d u r a l  t h a n  s u b s t a n t i v e  a n d  t h u s  r e q u i r e  
a t w o - t h i r c s  v o t e  o f  t h e  l e g i s l a t u r e  tc m a k e  i t s  r u l e
s t i c k .  U n l e s s  a n d  u n t i l  t h i s  s i t u a t i o n  a r i s e s ,  a__
m a j o r i t y  v o t e  i n  s u p p o r t  o f  a s t a t u t e  t h a t  is n o t  
a n  c c n f l l c u  w i t h  a c o u r t  r u l e  w o u l d  seer, t o  s u f f i c e .

T o  b e  e x t r a - s a f e ,  y o u  m i g h t  i n s e r t  i n t o  t h e  
s t a t u t e  s o m e  p r e l i m i n a r y  l a n g u a g e  s u g g e s t i n g  t h a t  
t h e  s t a t u t e  i s  i n t e n d e d  t o  f o s t e r  n e v r s c a t h e r i n g  a n d  
p r o t e c t  t h e  p r i v a c y  o f  t h e  e d i t o r i a l  p r o c e s s ,  w h i c h  
arf» s u b s t a n t i v e  c o n c e r n s .

• I h o p e  t h a t  t h i s  o p i n i o n  i s  of s o m e  h e l p  t o  y o u .

S i n c e r e l y ,

S t e p h e n  A .  S a l t z b u r g  
P r o f e s s o r  of L a w



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  28, 1981

S U BJECT: R e p o r t e r s '  and P u b l i c  O f f i c i a l s '  P r i v i l e g e
(Work O r d e r  No. 12-0597)

TO: S e n a t o r  Pat R o d e y

FROM: J o h n  B. C h e n o w e t
L e g i s l a t i v e  C o u / s e

I a m  w r i t i n g  w i t h  r e f e r e n c e  to the b i l l  i d e n t i f i e d  as W o r k  
O r d e r  1 2 - 0597 and e n t i t l e d  "An Act r e l a t i n g  to the p r i v i l e g e  
of r e p o r t e r s  a n d  p u b l i c  o f f i c i a l s  not to d i s c l o s e  s o u r c e s  of 
i n f o r m a t i o n . "

As y o u  no d o u b t  know, the b i l l  w h i c h  y o u  h a v e  not yet i n t r o d u c e d  
is s u b s t a n t i a l l y  s i m i l a r  to HB 36, i n t r o d u c e d  b y  R e p r e s e n t a t i v e  
Fred Brown. In c o n j u n c t i o n  w i t h  H o u s e  J u d i c i a r y  C o m m i t t e e  
r e v i e w  of R e p r e s e n t a t i v e  Brow n ' s  bill, I h a d  r e a s o n  to r e v i e w  
the c o n s t i t u t i o n a l  and legal r e q u i r e m e n t s  a t t e n d i n g  a d o p t i o n  
and a m e n d m e n t  of r u l e s  of p r a c t i c e  and p r o c e d u r e  in A l a s k a ' s  

c o u r t s .

For the r e a s o n s  set out in the a t t a c h e d  m e m o r a n d u m ,  it is my 
b e l i e f  that the bi l l  d e s i g n a t e d  by W o r k  O r d e r  1 2 - 0 5 9 7  r e q u i r e s  
n o t i c e  in its t i tle and in the b o d y  of the b i l l  that the 
e x t e n s i o n  of and a d d i t i o n  to the r ules d e f i n i n g  p r i v i l e g e  
not to t e s t i f y  or p r o v i d e  e v i d e n c e  c o n s t i t u t e  an a m e n d m e n t  
of the r ules of e v i d e n c e .  I h a v e  c o n c l u d e d  that the b i l l  is 
s u b j e c t  to R u l e  38(e) of the L e g i s l a t u r e ' s  U n i f o r m  Rules, 
and r e q u i r e s  a d o p t i o n  by a t w o - t h i r d s  vote as set out in 
A r t i c l e  IV, sec. 15 of  the s t a t e  c o n s t i t u t i o n .

Pl e a s e  r e t u r n  the bill w h i c h  y o u  h a v e  a n d  I w i l l  a r r a n g e  to 
a d d  the r e q u i r e d  i n f o r m a t i o n  to the t i t l e  a n d  b o d y  of the 
l e g i s l a t i o n .

J B C :b i g

E n c l o s u r e s
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  27, 1981

S U B J E C T :  A p p l i c a t i o n  o f  R u l e  38(e) to CSHB 36
( Judi c i a r y )

TO: R e p r e s e n t a t i v e  D o n a l d  E. C l o c k s i n
V i c e  C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

F R O M : J o h n  B. C h e n o w e t h
L e g i s l a t i v e  C o u n s e l

T h e  r e s p o n s i b i l i t y  for a d o p t i n g  a n d  r e v i s i n g  r u l e s  for the 
s t a t e ' s  courts is c o m m i t t e d  b y  the s t a t e  c o n s t i t u t i o n  to the 
A l a s k a  S u p r e m e  Court:

R U L E - M A K I N G  POWER. T h e  s u p r e m e  c o u r t  s h a l l  m a k e  and 
p r o m u l g a t e  r u l e s  g o v e r n i n g  the a d m i n i s t r a t i o n  of all 
courts. It s h a l l  m a k e  a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  
p r a c t i c e  and p r o c e d u r e  in c i v i T " a n d  c r i m i n a l  cases in 
all c o u rts. . . .

A r t i c l e  IV, s e c t i o n  15. T h e  r u l e s  a d o p t e d  b y  the S u p r e m e  
C o u r t  m a y  be a l t e r e d  ny the l e g i s l a t u r e  "by t w o - t h i r d s  vo t e  
o f  the m e m b e r s  e l e c t e d  to e a c h  h o u s e . "  A r t i c l e  IV, 
s e c t i o n  15.

T h e  c o n s t i t u t i o n a l  r e q u i r e m e n t ,  as it a f f e c t s  the l e g i s­
lat u r e ' s  r e v i e w  and a d o p t i o n  of l e g i s l a t i o n ,  is i n c o r p o r a t e d  
as p a r t  of the U n i f o r m  R u l e s  of the L e g i s l a t u r e .  By 
R u l e  38(e)

If a b i l l  or p o r t i o n  of a b i l l  c o n t a i n s  m a t t e r  c h a n g i n g  
a s u p r e m e  c o u r t  ru l e  g o v e r n i n g  p r a c t i c e  and p r o c e d u r e  
in c i vil or c r i m i n a l  c a s e s  the b i l l  m u s t  c o n t a i n  a 
s e c t i o n  e x p r e s s l y  c i t i n g  the r u l e  and n o t i n g  w h a t  
c h a n g e  is b e i n g  p r o p o s e d .  T h e  s e c t i o n  c o n t a i n i n g  the 
c h a n g e  in a c o u r t  r u l e  m u s t  be a p p r o v e d  by an a f f i r m a t i v e  
v o t e  of t w o - t h i r d s  of the m e m b e r s h i p  to w h i c h  the h o u s e
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is e n t i t l e d .  If the s e c t i o n  e f f e c t i n g  a c h a n g e  i n  the 
c o u r t  r u l e  f ails to r e c e i v e  the r e q u i r e d  t w o - t h i r d s  
v o t e  the s e c t i o n  is' v o i d  a n d  w i t h o u t  e f f e c t  a n d  is 
d e l e t e d  f r o m  the bill. T h e  fa c t  that a b i l l  c o n t a i n s  a 
s e c t i o n  w h i c h  c h a n g e s  a c o u r t  r u l e  s h a l l  a l s o  be n o t e d  
in the t i t l e  of the bill.

H B  36 a n d  C S H B  36 ( J u d i c i a r y )  r e v i s e  a n d  e x t e n d  the 
c o n d i t i o n a l  p r i v i l e g e  r e l a t i n g  to g i v i n g  of t e s t i m o n y  and 
d e l i v e r y  of e v i d e n c e  b y  r e p o r t e r s  a n d  o t h e r s  g e n e r a l l y  
e n g a g e d  in the w o r k  of the p r e s s .

Y o u  h a v e  a s k e d  w h e t h e r  a m e n d m e n t s  c o n t a i n e d  in CS H B  36 
(Judic i a r y )  are s u b j e c t  to the p r o v i s i o n s  of R u l e  38(e) w i t h  
r e s p e c t  to b o t h  t h e  t w o - t h i r d s  v o t e  a n d  the t i tle r e q u i r e m e n t s .

In m y  op i n i o n ,  I f  the r e q u i r e m e n t s  of U n i f o r m  R u l e  38(e) 
a p p l y  to the c o m m i t t e e  s u b s t i t u t e .  I h a v e  r e d r a f t e d  the 
c o m m i t t e e  s u b s t i t u t e  as p r e s e n t e d  b y  the H o u s e  J u d i c i a r y  
C o m m i t t e e  to c o n f o r m  to the c o n c l u s i o n  e x p r e s s e d  i n  this 
m e m o r a n d u m .

iV T h e r e  is no u n a n i m i t y  in this d i v i s i o n  as to w h e t h e r  m y  
c o n c l u s i o n  is c o r r e c t .  T w o  of the four p e o p l e  th a t  I a s k e d  
to r e v i e w  this o p i n i o n  in d r a f t  s a i d  they b e l i e v e d  that I 
w a s  correct, one s a i d  that h e  w o u l d  h a v e  p r o b a b l y  c o m e  out 
the o t h e r  w a y  (i.e., R u l e  5C1 p e r m i t s  the l e g i s l a t u r e  to add 
on e  or m o r e  p r i v i l e g e s  w i t h o u t  s e p a r a t e  n o t i c e  and a two- 
th i r d s  vote) a n d  the fourth, d i s a g r e e i n g  w i t h  all that has 
b e e n  said, s u g g e s t s  th a t  the d e f i n i t i o n  of p r i v i l e g e s  is 
" s u b s t a n t i v e "  and w h o l l y  w i t h i n  the a u t h o r i t y  of the 
l e g i s l a t u r e  to d e t e r m i n e  b y  law.

A d d i t i o n a l  r e s e a r c h  w a s  u n d e r t a k e n  b y  an e x t e r n  a s s i g n e d  to 
a s s i s t  in the w o r k  of this d i v i s i o n .  H e r  m e m o r a n d u m  t u r n e d  
up l i t t l e  a c s e  law, b u t  e v i d e n c e  of the d e b a t e  on the 
p r i v i l e g e s  not to t e s t i f y  or p r e s e n t  e v i d e n c e  are p r o c e d u r a l  
or s u b s t a n t i v e :

"In a n  a r t i c l e  b y  A l f r e d  Clapp, "The P r i v i l e g e  A g a i n s t
S e l f - I n c r i m i n a t i o n " ,  10 R u t g e r s  L.R., 541, s u b s t a n t i v e
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U n d e r  a u t h o r i t y  of the c o n s t i t u t i o n a l  p r o v i s i o n  e a r l i e r  cited, 
thr A l a s k a  S u p r e m e  Court, b y  O r d e r  No. 364, e f f e c t i v e  A u g u s t  1, 
lr 3, a d o p t e d  R u l e s  of E v i d e n c e  a p p l i c a b l e  "in all p r o c e e d i n g s  

the c o u r t s  of the S t a t e  of A l a s k a " .  T h e  m a t e r i a l  c o l l e c t e d  
m  R u l e s  501 - 512 of the R u l e s  of E v i d e n c e  e s t a b l i s h e s  c e r t a i n  
p r i v i l e g e s  not to t e s t i f y  or p r o d u c e  e v i d e n c e ,  d e f i n e s  the 
e x t e n t  of the p r i v i l e g e s  e s t a b l i s h e d  ( whether b y  l a w  or b y  
r u l e ) , a n d  o t h e r w i s e  d e s c r i b e s  the r e l a t i o n s h i p  b e t w e e n  the 
p r i v i l e g e s  c r e a t e d  a n d  the c o n d u c t  of d i s c o v e r y  or trial.
R u l e  501 r e c o g n i z e s  t h a t  the p r i v i l e g e s  w h i c h  a r e  c o v e r e d  b y  
the R u les of E v i d e n c e  m a y  d e r i v e  f r o m  s e v e r a l  s ources, 
i n c l u d i n g  l e g i s l a t i v e  e n a c t m e n t :

" P R I V I L E G E S  R E C O G N I Z E D  O N L Y  AS P R O V I D E D .  E x c e p t  as 
o t h e r w i s e  p r o v i d e d  b y  the C o n s t i t u t i o n  of the U n i t e d  
States or of this state, by  e n a c t m e n t s  of the A l a s k a  
L e g i s l a t u r e ,  or b y  t h e s e  or o t h e r  r u l e s  p r o m u l g a t e d  b y  
the A l a s k a  S u p r e m e  Court, no p e r s o n ,  o r g a n i z a t i o n ,  or 
e n t i t y  has a p r i v i l e g e  to:

]V con't.

l a w  w a s  d e s c r i b e d  as " d e f i n i n g  the r i g h t s  and d u t i e s  w h i c h  
g i v e  rise to a c a u s e  of a c t i o n  or to a d e f e n s e  to an a c t i o n " .  
P r o c e d u r a l  l a w  W u 3  d e s c r i b e d  as " a d j e c t i v a l " ,  "it p r o v i d e s  
the lit i g a n t  w i t h  the m e a n s  or m e t h o d s  by w h i c h  t h e s e  r i g hts, 
duties, and d e f e n s e s  are e n f o r c e d  t h r o u g h  the c o u r t s . "  He 
c o n c l u d e d  that r ules of e v i d e n c e  are p a r t  of the " a d j e c t i v a l  
m a c h i n e r y "  b e c a u s e  th e y  are "but r e g u l a t i o n s  f i x i n g  a p p r o p r i a t e  
m e t h o d s  . . . for the a s c e r t a i n m e n t  of f a cts at t r i a l . "

A n y  r i g h t  r e s t i n g  o n  su c h  a r e g u l a t i o n  -- as, for 
exa m p l e ,  the r i g h t  of a w i t n e s s  or p a r t y  to a p r i v i l e g e  
or the r i g h t  of a p a r u.y to e x c l u d e  h e a r s a y  —  p a l p a b l y  
does not g i v e  r i s e  to a c a u s e  of a c t ion. It m e r e l y  
o p e r a t e s  the m a c h i n e r y  of e n f o r c e m e n t . "

[10 R u t g e r s  L.R. 541]
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(1) r e f u s e  to b e  a w i t n e s s ;  or

(2) r e f u s e  to d i s c l o s e  a n y  m a t t e r ;  or

(3) r e f u s e  to p r o d u c e  a n y  o b j e c t  or w r i t i n g ;  or

(4) p r e v e n t  a n o t h e r  f r o m  b e i n g  a w i t n e s s  or d i s­
c l o s i n g  a n y  m a t t e r  or p r o d u c i n g  any o b j e c t  or 
w r i t i n g . "

In c o m m e n t a r y  to R u l e  501 of  the A l a s k a  R u l e s  of E v i d e n c e ,  a 
d i s t i n c t i o n  b e t w e e n  l e g i s l a t i v e l y - d r a w n  p r i v i l e g e s  a n d  those 
c r e a t e d  b y  C o u r t  R u l e  is noted:

T h i s  r u l e  c o d i f i e s  the e x i s t i n g  law that p r i v i l e g e s  are 
not r e c o g n i z e d  in the a b s e n c e  of s t a t u t e s  or r u l e s  s p e c i f i­
c a l l y  p r o v i d i n g  for them. No a t t e m p t  is m a d e  in t h e s e  
r u les to i n c o r p o r a t e  the c o n s t i t u t i o n a l  p r o v i s i o n s  w h i c h  
r e l a t e  to the a d m i s s i o n  a n d  e x c l u s i o n  of evide n c e ,  w h e t h e r  
d e n o m i n a t e d  as p r i v i l e g e s  or not. S i m i l a r l y ,  p r i v i l e g e s  
c r e a t e d  b y  s p e c i f i c  s t a t u t e s  g e n e r a l l y  are not w i t h i n  
the s c ope of t h e s e  rules. E.g., AS 0 9 . 2 4 . 1 5 0  - 220 
(public o f f i c i a l s ,  r e p o r t e r s ) ;  A S  2 4 . 5 5 . 2 6 0  (om b u d s m a n ) .

T h e  d i s t i n c t i o n  is m a i n t a i n e d  in the c o m m e n t a r y  to R u l e  502:

"In light of R u l e  501, R u l e  502 is r e d u n d a n t  in its 
r e f e r e n c e  to the S t a t e  of A l a ska. R u l e  501 e s t a b l i s h e s  
that p r i v i l e g e s  c a n  be c r e a t e d  by t hese r u l e s  or b y  
e n a c t m e n t s  of the A l a s k a  l e g i s l a t u r e . It is t h e r e f o r e  
c l e a r  that e v e n  w i t h o u t  R u l e  502 any p r i v i l e g e  p r o v i d e d  
for b y  s t a t u t e  w o u l d  be  r e c o g n i z e d .  D e s p i t e  the 
r e d u n d a n c y ,  R u l e  502 s e r v e s  two p u r p o s e s  not s e r v e d  b y  
R u l e  501 in c o n n e c t i o n  w i t h  A l a s k a  law. First, it 
se r v e s  to r e m i n d  the l e g i s l a t u r e  that t hese r u l e s  will 
not g e n e r a l l y  p r o v i d e  a p r i v i l e g e  in c i r c u m s t a n c e s  w h e r e  
the g o v e r n m e n t  is r e q u i r i n g  a person, o r g a n i z a t i o n ,  or 
e n t i t y  to s u p p l y  i n f o r m a t i o n .  If a p r i v i l e g e  is to be 
f o r t h c o m i n g ,  it m u s t  b e  l e g i s l a t i v e l y  cre a t e d .  . . .

k k k

'It s h o u l d  be p l a i n  that the e x i s t e n c e  and s c o p e  of 
r e q u i r e d  r e c o r d s ,  laws and p r i v i l e g e s  are d e p e n d e n t  
u p o n  l e g i s l a t i v e  a c t ion. T h e  l e g i s l a t u r e  can e l i m i n a t e
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a n y  p r i v i l e g e  t h a t  w o u l d  e x i s t  u n d e r  this r u l e . "
(Emphasis added)

W h i l e  b o t h  t h e  R u l e  and its c o m m e n t a r y  r e c o g n i z e  t h a t  the 
l e g i s l a t u r e  m a y  e s t a b l i s h  p r i v i l e g e s  r e l a t i n g  to a d m i s s i o n  
or e x c l u s i o n  of e v i d e n c e ,  the c o n s t i t u t i o n  bars the l e g i s­
lat u r e  f r o m  " m a k i n g "  r u l e s  g o v e r n i n g  p r a c t i c e  and p r o c e d u r e  
in  the c i vil a n d  c r i m i n a l  c o u r t s  of  the state, v e s t i n g  this 
p o w e r  in the S u p r e m e  Court. C h a n n e l  Flying, Inc. v. B e r n h a r d t ,  
451 P . 2d 5 7 0  (1969):

R e s p o n d e n t s  a l s o  c o n t e n d  that AS 2 2 . 2 0 . 0 2 2  [ r e l a t i n g  to 
the d i s q u a l i f i c a t i o n  of a trial ju d g e ]  is i n v a l i d  as 
v i o l a t i n g  the r u l e - m a k i n g  p o w e r  of this court. T h e  
A l a s k a  C o n s t i t u t i o n  v e s t s  in the s u p r e m e  c o u r t  the 
a u t h o r i t y  to " m a k e  a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  
p r a c t i c e  and p r o c e d u r e  in c i vil a n d  c r i m i n a l  c a s e s  in 
all c o u r t s . "  The l e g i s l a t u r e  h a s  no p o w e r  to m a k e  
rules, b u t  o n l y  to c h a n g e  t h e m  by t w o - t h i r d s  v o t e  
[citing A r t i c l e  IV, s e c t i o n  15, A l a s k a  C o n s t i t u t i o n ].
The q u e s t i o n  h e r e  is w h e t h e r  the d i s q u a l i f i c a t i o n  
s t a t u t e  c o n s t i t u t e s  a r u l e  g o v e r n i n g  p r a c t i c e  and 
p r o c e d u r e  in the co u r t s  w h i c h  the l e g i s l a t u r e  h a d  no 
c o n s t i t u t i o n a l  a u t h o r i t y  to make. T h e  a n s w e r  to that 
q u e s t i o n  d e p e n d s  o n  w h e t h e r  the s u b j e c t  m a t t e r  of the 
s t a t u t e  is s u b s t a n t i v e  or p r o c e d u r a l .  If it is s u b­
st a n t i v e  in n a t u r e  it in a m a t t e r  w i t h i n  l e g i s l a t i v e  
p r e r o g a t i v e ;  if it is p r o c e d u r a l ,  it falls w i t h i n  the 
a m b i t  of this c o u r t ' s  r u l e - m a k i n g  power. (Emph a s i s  
added)

451 P . 2d 570, 575 - 576. See a l s o  T h o m a s  v. State, 566 P . 2d 
630 (1977).

S i n c e  it is c e r t a i n  f r o m  t h e s e  e a r l i e r  d e c i s i o n s  that the 
l e g i s l a t u r e  c a n n o t  " m a k e "  n e w  r u l e s  w i t h o u t  v i o l a t i n g  
A r t i c l e  IV, s e c t i o n  15, a n  act of the l e g i s l a t u r e  w h i c h  adds 
or e x t e n d s  a p r i v i l e g e ,  as a u t h o r i z e d  by  the R u l e s  of 
E v i d e n c e ,  c a n n o t  be an " a d d i t i o n "  to t h o s e  rules.

W h e t h e r  c h a r a c t e r i z e d  as a ru l e  " c r e a t e d "  by l a w  or as an 
a m e n d m e n t  to the p r i v i l e g e s  r e c o g n i z e d  by  the R u l e s  of 
E v i d e n c e ,  that w h i c h  ine l e g i s l a t u r e  does by law to add to 
the n u m b e r  of c i r c u m s t a n c e s  in w h i c h  a p r i v i l e g e  a g a i n s t
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g i v i n g  t e s t i m o n y  or p r o v i d i n g  e v i d e n c e  s h a l l  be r e c o g n i z e d  
may, as a m a t t e r  of c o n s t i t u t i o n a l  law, o n l y  b e  c h a r a c t e r i z e d  
as a n  a m e n d m e n t  or c h a n g e  2/ of a r u l e  of c o u r t  r e l a t i n g  to 
c i vil or c r i m i n a l  p r a c t i c e  or p r o c e d u r e ,  r e q u i r i n g  c o n c u r r e n c e  
o f  t w o - t h i r d s  of the m e m b e r s h i p  of e a c h  ho u s e .  3/

JBC:ljb

E n c l o s u r e

2/ See al s o  L e e g e  v. M a r t i n , 379 P . 2d 4 4 7  (1963):

A p p e l l e e s  [ c h a l l e n g i n g  a s t a t u t e  r e c o g n i z i n g  f o r f e i t u r e  
of a c o m m e r c i a l  f i s h i n g  license] c o n t e n d  that in this 
s i t u a t i o n ,  w h e n  t h ere is no s p e c i f i c  ru l e  in a p a r t i c­
ular p r o c e d u r a l  area, the l e g i s l a t u r e  has no a u t h o r i t y  
to act; s i n c e  its c o n s t i t u t i o n a l  p o w e r  to c h a n g e  "These 
r u l e s "  is l i m i t e d  to p r o m u l g a t e d ,  e x i s t e n t  rules u p o n  
w h i c h  a c h a n g e  m a y  b e  w r o u g h t .  On  the o t h e r  hand, the 
s t ate ar g u e s  that the r ules p r o m u l g a t e d  by this c ourt 
m u s t  be c o n s i d e r e d  in t h e i r  t o t a l i t y ;  that it is the 
b o d y  of t h o s e  r u l e s  as an e n t i t y  w h i c h  the l e g i s l a t u r e  
is e m p o w e r e d  to change; that an a d d i t i o n  to the b o d y  o f  
r ules is no less a " c h a n g e " ,  w i t h i n  the m e a n i n g  of  the 
c o n s t i t u t i o n ,  than a d e l e t i o n  or a m e n d m e n t  of a s p e c i f i c ,  
e x i s t i n g  rule; and that the l e g i s l a t u r e  t h e r e f o r e  do e s  
h a v e  the p o w e r  to e n a c t  a p r o c e d u r a l  s t a t u t e  in an area 
not c o v e r e d  s p e c i f i c a l l y  by  a rule of this court.

379 P . 2d 447, 449.

3/ W i t h o u t  r e g a r d  to the r e q u i r e m e n t s  o f  the t w o - t h i r d s  
v o t e  and s e p a r a t e  n o t i c e  in the bi l l  title, the l e g i s l a t u r e  
m a y  act, of course, on  m a t t e r s  of s u b s t a n c e  (as d i s t i n g u i s h e d  
f r o m  p r o c e d u r a l  c o n c e r n s  w h e r e i n  the l e g i s a l t u r e ' s  p o w e r  to 
act is limited). C h a n n e l  F l y ing, Inc. v. Ber n h a r d t ,  451 P . 2d 
570, 575 (1969); T h o m a s v. S t a t e , 5~66 P. 2d 6~JCT, 6 7 7  (1977). 
T h e r e  is s u b s t a n t i a r T i t e r a t u r e  e x a m i n i n g  w i t h o u t  r e s o l v i n g
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the q u e s t i o n  o f  w h e t h e r  rules of e v i d e n c e  are p r o c e d u r a l  or 
s u b s t a n t i v e .  See, for example.. "The C o o r d i n a t i o n  of L e g i s­
la t i v e  Bill d r a f t i n g  a n d  S t a t u t o r y  R e v i s i o n  w i t h  J u d i c i a l  
R u l e - M a k i n g  in Al a s k a " ,  L e g i s l a t i v e  A f f a i r s  A g e n c y  s t a f f  
m e m o r a n d a  (July 1, 1960):

" [ T J h e r e  is g e n e r a l  a g r e e m e n t  that m o s t  r u l e s  of 
e v i d e n c e  are m a t t e r s  of p r o c e d u r e .  M o s t  agree, 
h o w e v e r ,  that the r u l e  of e v i d e n c e  s h o u l d  be t r e a t e d  as 
a u n i t  and be c o m  ^.dered as b e i n g  t o t a l l y  s u b s t a n t i v e  
or  p r o c e d u r a l .  L e v i n  a n d  A m s t e r d a m  p r o p o s e  that all 
r u l e s  of e v i d e n c e  be  the p r i m a r y  r e s p o n s i b i l i t y  of the 
c o u r t  w i t h  the o p p o r t u n i t y  for c h a n g e  b y  l e g i s l a t i v e  
r e v i e w .  This, of course, is the c lear a d v a n t a g e  of the 
p r o v i s i o n  i n  the A l a s k a  c o n s t i t u t i o n  o v e r  t h o s e  of 
N e w  J e r s e y  and M i c h i g a n .  P e r m i t t i n g  r u l e s  of e v i d e n c e  
to lie c o n s i d e r e d  as p r o c e d u r a l  in A l a s k a  o n l y  p e r m i t s  
the c o u r t  i n i t i a l l y  to p r o m u l g a t e  the r u les w h i c h  are 
a l w a y s  s u b j e c t  to r e v i e w  b y  the l e g i s l a t u r e  and c h a n g e  
b y  a t w o - t h i r d s  vote. In the m o s t  c o m p r e h e n s i v e  r e v i e w  
of the p r o b l e m  if the c o u r t ' s  p o w e r  to p r o m u l g a t e  r u les 
of e v i d e n c e ,  the I n s t i t u t e  of J u d i c i a l  A d m i n i s t r a t i o n  
i n d i c a t e s  that in s e v e r a l  sta t e s  w h i c h  h a v e  court 
r u l e - m a k i n g  p o w e r  s i m i l a r  to Alaska, e v i d e n t i a r y  rules 
h a v e  b e e n  made. . . . [T]he f e d e r a l  co u r t s  and at 
least 12 s t a t e  courts h a v e  p r o m u l g a t e d  c e r t a i n  r u les of 
e v i d e n c e  on the b a s i s  of their p o w e r  to m a k e  r ules of 
c o urt p r a c t i c e  and p r o c e d u r e .  It w o u l d  s e e m  that the 
a r g u m e n t s  that w e r e  m a d e  at the A l a s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n  for p l a c i n g  the r u l e - m a k i n g  p o w e r  in the 
c o u r t  a p p l i e s  to rules of e v i d e n c e  also. T h e  courts 
are i m m e d i a t e l y  c o n c e r n e d  and f a m i l i a r  w i t h  the s u b j e c t  
m a t t e r  and c o u l d  m a i n t a i n  a c l o s e  and c o n s t a n t  w a t c h  
over the r u l e s  of e v i d e n c e .  T h e  courts s h o u l d  h a v e  the 
i n i t i a l  r e s p o n s i b i l i t y  for delays a n d  i n j u s t i c e s  in the 
p r o c e s s i n g  of l i t i g a t i o n ,  w h i c h  is c o m p o s e d  in part of 
the p r e s e n t a t i o n  of e v i d e n c e .  It is t h e r e f o r e  s u g g e s t e d  
that r u les of e v i d e n c e  be c o n s i d e r e d  m a t t e r s  of p r o c e d u r e  
w i t h  the i n i t i a l  r e s p o n s i b i l i t y  in the c o u r t  s u b j e c t  to 
l e g i s l a t i v e  c h a n g e . "

S t a f f  m e m o r a n d u m ,  J u l y  1, 1960, p. 39 - 41.

H i s t o r i c a l l y ,  the l e g i s l a t i v e  p r o c e s s  r e g a r d e d  a d d i t i o n s  or 
e x t e n s i o n s  o f  p r i v i l e g e  o c c u r r i n g  b e f o r e  August, 1979, as
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a m e n d m e n t s  to the C o d e  of C i v i l  P r o c e d u r e ,  r e q u i r i n g  a p p r o v a l  
b y  t w o - t h i r d s  v o t e  of the m e m b e r s  of ea c h  h o u s e .  S e e  sec. 3, 
C h a p t e r  32, S L A  1975 (adding the p r i v i l e g e  of the o m b u d s m a n  
not to t e s t i f y ) .

In p r o m u l g a t i n g  the n e w  R u l e  501 of  the R u l e s  o f  E v i d e n c e ,  
t h e r e  is no r e a s o n  to b e l i e v e  that the C o u r t  " c h a n g e d  its 
m i n d "  a n d  d e c i d e d  that the c o n s t i t u t i o n a l  p r o v i s i o n  g i v i n g  
the S u p r e m e  C o u r t  the a u t h o r i t y  to " p r o m u l g a t e "  r u l e s  and 
t h e  l e g i s l a t u r e  the p o w e r  to " c h a n g e "  t h e m  w i t h  a t w o - t h i r d s  
v o t e  s h o u l d  b e  u n d e r m i n e d  b y  a r e f e r e n c e  in R u l e  501 to 
p r i v i l e g e s  c r e a t e d  b y  e n a c t m e n t s  of  the A l a s k a  L e g i s l a t u r e .  
C e r t a i n l y ,  as h a d  b e e n  the p r a c t i c e  in the p ast, the C o u r t  
r e c o g n i z e d  t h a t  the l e g i s l a t u r e  c o u l d  m a k e  char.ges i n  the 
b o d y  of the r u l e s  b y  e n a c t i n g  l e g i s l a t i o n  in a c c o r d a n c e  v?ith 
the c o n s t i t u t i o n a l  p r o v i s i o n  and R u l e  38(e) of the U n i f o r m  
R u l e s  of the L e g i s l a t u r e .

T h e  a d d i t i o n a l  c o m m e n t a r y  p r o v i d e d  by  P r o f e s s o r  S a l t z b u r g  is 
n o t  d i s p o s i t i v e :

" W i e n  I d r a f t e d  and the A d v i s o r y  C o m m i t t e e  a p p r o v e d  
R u l e  501 a n d  the C o m m e n t a r y ,  I b e l i e v e  that we all h a d  
i n  m i n d  a v o i d i n g  c o n f l i c t s  b e t w e e n  the l e g i s l a t u r e  a n d  
the cour t s .  O n e  o b v i o u s  w a y  of d o i n g  this was to 
i n c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  into R u l e  501, w h i c h  
w e  did. A n d  the first s e n t e n c e  of the C o m m e n t a r y  
a c c o m p a n y i n g  R u l e  501 m a k e s  clear, I think, t h a t  we 
f o r e s a w  "^at the l e g i s l a t u r e  m i g h t  e n a c t  n e w  p r i v i l e g e  
s t a t u t .

"N o  one c a n  say w i t h  a s s u r a n c e  that p r i v i l e g e s  a r e  
m o re s u b s t a n t i v e  or m o r e  p r o c e d u r a l . T o  the e .tent 
that t h e y  a f f e c t  out of c o u r t  b e h a v i o r  t h e y  are 
s u b s t a n t i v e .  To  the e x t e n t  that they c o n t r o l  the 
e v i d e n c e  th a t  co u r t s  r e c e i v e  t h e y  are p r o c e d u r a l .  I 
t h i n k  that the p o s i t i o n  that w e  took in the d r a f t i n g  of 
R u l e  501 w a s  a c o n s c i o u s  r e c o g n i t i o n  t h a t  p r i v i l e g e s  
w e r e  s u f f i c i e n t l y  p r o c e d u r a l  so that c o u r t s  c o u l d  
p r o m u l g a t e  r u l e s  c o v e r i n g  th e m  wh e n  they w i s h e d  and 
s u f f i c i e n t l y  s u b s t a n t i v e  that the l e g i s l a t u r e  c o u l d  
e n a c t  s t a t u t e s  d e a l i n g  w i t h  t h e m  w h e n  it w i s h e d .

" Since p r i v i l e g e s  can be v i e w e d  as s u f f i c i e n t l y  
s u b s t a n t i v e  to b e  the p r o p e r  s u b j e c t s  o f  o r d i n a r y
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l e g i s l a t i v e  action, a n d  s i n c e  w e  i n t e n d e d  to r e c o g n i z e  
this i n  R u l e  501, I b e l i e v e  that a p r i v i l e g e  r u l e  c a n  
b e  e n a c t e d  or m o d i f i e d  b y  a m a j o r i t y  v o t e  of the 
l e g i s l a t u r e .  . . ( E m p h a s i s  added)

L e t t e r  of S t e p h e n  A. S a l t z b u r g  to H o l l i  Ploog, F e b r u a r y  18,
1981.

Hr. S a l t z b u r g ' s  l e t t e r  m e r e l y  u n d e r s c o r e s  the o p p o s i t e  p o i n t s  
of the d e b a t e .  His s u g g e s t i o n  th a t  e v i d e n t i a r y  m a t t e r s  h a v e  
b o t h  p r o c e d u r a l  a n d  s u b s t a n t i v e  c h a r a c t e r i s t i c s  c o n f i r m s  m y  
v i e w  that the a d d i t i o n  of a r u l e  not to t e s t i f y  or p r o v i d e  
e v i d e n c e  to the g e n e r a l  b o d y  o f  p r i v i l e g e s  is a m a t t e r  of 
p r a c t i c e  or p r o c e d u r e  a n d  t h a t  l e g i s l a t i v e  a c t i v i t y  on the 
s u b j e c t  m a y  o n l y  b e  i n t e r p r e t e d  as a n  a l t e r a t i o n  r e q u i r i n g  a 
t w o - t h i r d s  vote.

As a mattf’- j i s l a t i v e  d r a f t i n g ,  d e b a t e  m a y  n o w  be f o r e­
cl o s e d  by . fl'j Man "»1 of L e g i s l a t i v e  D r a f t i n g .  T h e  a u t h o r i t y  
of  the M a m a , .  d e r i v e s  f r o m  the c o n s t i t u t i o n  and f r o m  a u n i f o r m  
r u l e  of the. l e g i s l a t u r e .  By A r t i c l e  II, s e c t i o n  14 of the 
c o n s t i t u t i o n ,  " [ t ] h e  l e g i s l a t u r e  s h a l l  e s t a b l i s h  the p r o c e d u r e  
for e n a c t m e n t  of b i l l s  Into law". The l e g i s l a t u r e  h a s  s p e c i f i e d  
t h a t  the p r o c e d u r e  for h a n d l i n g  b i l l s  d u r i n g  t h eir c o n s i d e r a t i o n  
b y  the l e g i s l a t u r e  s hall be as set out in AS 2 4.30 and the 
u n i f o r m  rules. AS 2 4 . 3 0 . 0 1 0 .  R u l e  10 d i r e c t s  that the l e g i s­
lat i v e  d r a f t i n g  m a n u a l  p r e p a r e d  a n d  a d o p t e d  b y  the L e g i s l a t i v e  
C o u n c i l  "is to b e  f o l l o w e d  in the p r e p a r a t i o n  . . .  of all 
l e g i s l a t i v e  d o c u m e n t s  and r e c o r d s " .  T h e  m a n u a l  i t s e l f  
s u g g e s t s  t h a t  m a t t e r s  of " e v i d e n c e "  r e l a t e  to a rule of 
p r a c t i c e  and p r o c e d u r e ,  c i t i n g  che 1960 s t a f f  m e m o r a n d u m :

T h e  b a s i c  p r o b l e m  f a c i n g  the d r a f t s m a n  is w h e t h e r  a 
m a t t e r  to be i n c l u d e d  in a b i l l  is a m a t t e r  of 
" a d m i n i s t r a t i o n "  or " p r a c t i c e  a n d  p r o c e d u r e "  or a 
m a t t e r  of s u b s t a n c e .  R u l e s  of p r a c t i c e  and p r o c e d u r e  
ar e  u s u a l l y  c o n s i d e r e d  to I n c l u d e  s u c h  m a t t e r s  as forms 
of a c t i o n ,  h o w  an a c t i o n  is c o m m e n c e d ,  the m a n n e r  of 
notice, p l e a d i n g  and m o t i o n  p r a c t i c e ,  j o i n d e r  of 
causes, p a r t i e s ,  p r e - t r i a l  p r a c t i c e  and d i s c o v e r y ,  
c a l e n d a r s ,  the c o n d u c t  of the trial, s t a y  of 
p r o c e e d i n g s ,  the p r o c e d u r e s  by  w h i c h  a j u d g m e n t  is 
e n f o r c e d ,  p o s t - t r i a l  p r o c e e d i n g s  su c h  as m o t i o n s  for 
n e w  trial, the a s s e s s m e n t  of costs, the time of appeal, 
venue, e v i d e n c e  and p r o c e d u r e  i n v o l v e d  in s p e c i a l
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p r o c e e d i n g s  s u c h  as a d o p t i o n  a n d  p r o b a t e .  T h e  
l i m i t a t i o n  of a c tions, b u r d e n  of p r o o f ,  p r e s u m p t i o n ,  
c r e a t i o n  of courts, and m a t t e r s  of j u r i s d i c t i o n  are, o n  
the o t h e r  hand, c o n s i d e r e d  m a t t e r s  of s u b s t a n c e .  
(Emphasis added)

1981 L e g i s l a t i v e  D r a f t i n g  Manual, p. 20.
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Sec. 09.25.150. Claiming: of privilege by public official or re ­
porter. Except as  provided in §§ 150— 220 of this chapter,  no pub­
lic official or repo rte r  may be compelled to disclose the source of 
inform ation procured or  obtained by him while ac ting  in the  course 
of his duties as a public official or reporter. (§ 1 ch 115 SLA 1967)

Editor's note.— Section 2 , ch. 115. adding to tne privileges there listed,
SLA 196". p r o v i d e s :  "T his bill the conditional privilege for public
changes Rule 43 (h ) o f the Supreme officers and reporters as to sources
Court Rules [o f Civil Procedure] by o f  in form ation."

Sec. 09.25.160. Challenge of privilege, (a) When a public official 
or repo r te r  claims the privilege in a cause being heard before the 
supreme court or a superior  court of this sta te, a  person who has 
the r igh t to question him in tha t proceeding, or the court  on its 
own motion, may challenge the claim of privilege. The court shall 
make or cause to be made w hatever  inquiry  the court th inks nec­
essary to a determ ination  of the issue. The inquiry may be made 
in s tan te r  by way of questions put to the witness claiming the 
privilege and a decision then rendered, or the court may require 
the presence of other witnesses or docum entary  showing or may

58



§ 09.25.170 C ode  of  CrviL  P ro c e d u r e § 09.25.170

order  a special hea r ing  for the de term ination  of the issue o f  priv i­
lege.

(b) The court  may deny the  privilege and may order  the  public 
official or the repo r te r  to testify , imposing w hatever  limits upon 
the testimony and upon the r ig h t  of cross-exam ination of the w it­
ness as may be in the public in te rest  or in the in terest of a fa ir  
trial, if it finds the withholding of the testimony would

(1) resu lt in a m iscarr iage  of  jus tice  or the  denial of a fa ir  
trial to those who challenge the priv ilege; or

(2) be con tra ry  to the public in terest.  (§ 1 ch 115 SLA 1967)
Editor's note.— Section "2, ch. 115, tu the privileges there listed, the con-

SLA 1967 provides: ’T h is  bill changes ditional privilee\* for public omcers
Rule 43 (h ) o f the Supreme Court and reporters as to source o f  infor-
Rules [o f  Civil Procedure] by adding .-nation."

Sec. 09.25.170. Order divesting public official or reporter of the 
privilege, (a) This section is applicable to a hearing held under Tne 
laws of this s ta te

(1) before a court other than the suprem e or a superior court;
(2) before a court commissioner, referee, or o ther  court a p ­

pointee;
(3) in the course of legislative proceedings or before a commis­

sion, agency or committee created Dy the legislature;
(4) before an agency or represen ta tive  of an agency of the 

state, borough, city or o ther municipal corporation, o r  o taer 
body; or

(5) before any o ther  forum of th is  state.
(b) If, in a hearing, a public official or a reporte r  should refuse 

to divulge the source of his information, the agency body, person, 
official, or pa r ty  seeking the inform ation may apply to the superior 
court for an order divesting the official or reporter  of the privilege. 
When the issue is raised before the  suprem e or a superior court, 
the application m ust be made to th a t  court.

(c) Application for an o rder shall be made by verified petition 
setting  out the reasons why the disclosure is essential to the ad ­
m inistra tion  of justice, a fa ir  t r ia l  in tne  ins tan t proceeding, or 
the protection of the public interest. Upon application, the court 
shall determ ine the notice to be given to the public official or re­
porter and fix the time and place of hearing. The court shall make 
or cause to be made w hatever inquiry the court th inks necessary, 
and make a de term ination  of the issue as provided fo r  in § 160 of 
this chapter. (§ 1 ch 115 SLA 1967)

Editor's note.— Section 2, ch. 115, addins; to the privileges there listed,
SLA 1967, p r o v i d e s :  “ This bill the conditional privilege for public of-
changes Rule 43 (h ) o f  the Supreme ficers and reporters as to sources o f
Court Rules (o f  Civil Procedure] by inform ation."



§ 09.25.1S0 A l a s k a  S t a t u t e s § 09.25.220

Sec. 09.25.1S0. Order subject to review. An order of the  superior
court entered under §§ 150— 220 of this chap te r  shall be sub ject
to review by the suprem e court, by appeal o r  by certiorari ,  as  the 
rules of th a t  court may provide. D u ring  the pendency of the  ap­
peal, the privilege shall rem ain  in full force and effect. (§ 1 ch 
115 SLA 1967)

Editor's note.— Section 2, ch. 115, adding to the privileges there listed,
SLA 1967, p r o v i d e s :  "T h is bill the conditional privilege for public
changes Rule 43(h) o f  the Supreme officers and reporters as to sources o f
Court Rules [o f  Civil Procedure) by inform ation."

Sec. 09.25.190. E x ten t of privilege. When a public official or re­
porter claims the privilege conferred by §§ 150.—220 of th is  chap­
ter and the public ofncial or reporte r  has not been divested of the 
privilege by order of the supreme or superior court, ne ither  he 
nor the news organization with which he was associated may th e re ­
a f te r  be perm itted to plead o r  prove the sources of information 
withheld, unless the inform ant consents in writing or in open 
court. (§ 1 ch 115 SLA 1967)

Editor's note.— Section 2, ch. 115, adding to the privileges there listed.
SLA 1967, p r o v i d e s :  "T h is bill the conditional privilege for public
changes Rule 43(h ) o f the Supreme officers and reporters as to sources 
Court Rules [o f  Civil Procedure] by o f in form ation.”

Sec. 09.25.200. Application of privilege in o ther  courts. Sections 
L50— 220 of this chap te r  also apply to proceedings held under the 
laws of the United S ta te s  or any o ther  s ta te  where tbd law of this 
s ta te  is being applied. (.S 1 ch 115 SLA 1967)

Editor's n ote .—Section 2, eh. 115. adding to the privileges there listed.
SLA 1967, p r o v i d e s :  "T h is bill the conditional privilege for public
changes Rule 13(h) of the Supreme officers and reporters s.s to sources o f
Court Rules [o f  Civil Procedure] by inform ation,"

Sec. 09.25.210. Sections 150— 220 of th is  chap ter  do not abridge 
other privileges. Sections 150—220 of th is  chap ter  may not be con­
strued to abridge any of the privileges recognized under the laws 
of this sta te , w hetner a t  common law or by s ta tu te .  (§ 1 ch 115 
SLA 1957)

Editor's note. —Section 2 , ch. 115, adding to the privileges there listed,
SLA 1167, p r o v i d e s :  "T h is bill the conditioral privilege for public
changes Rule 13(h) ot the Supreme officers and reporters as to sources of
Court Ru'es fo f  Civil Procedure) by inform ation."

Sec. 09.25.220. Definitions. In this chapter, unless the context 
otherwise requires,

(1) "privilege" means the conditional privilege g ran ted  to pub­
lic officials and reporters to refuse to testify  as to a source of in­
formation ;

(2) "public official” m eans a person elected to a public office 
created by the constitu tion or laws of th is  s ta te ,  whether executive, 
legislative or judicial and who was holding th a t  office a t  the time 
of the communication for which privilege is claimed;



§ 09.30.010 C ode o f  C iv il  P r o c e d i7.e § 09.30.010

(3) “ rep o r te r” means a person regularly engaged in the busi­
ness of collecting or w riting  news for publication, or presentation 
to the public, through a news o rg an isa t ion ;  it includes persons who 
were reporters  at the time of the communication, though not a t  
the time of the claim of privilege;

(4) “news o rgan isa t ion” means
(A) an individual, partnersh ip , corporation or other associa­

tion regu larly  engaged in the business of
(i) publishing a newspaper or other periodical which reports 

news events, is icc"°d a t  regular intervals and has a general circu­
lation ;

(ii) providing newsreels or o ther motion picture news for pub­
lic showing; or

(iii) broadcasting news to the public by wire, radio, television 
or facsimile,

(B) a press association o’ o ther association in individuals, p a r t­
nerships, corporations, or other associations described >n (4) ( A l ­
ii), (ii), or (iii) of tlr 's section engaged in gathering news and 
disseminating it to its members for publication. (§ 1 ch 115 1967)

Ed ito r's  note.— Section ch. 115. adding to the priv ileges there listed.
SL.-\ p r o v i d e s :  "T h is  b ill the conditional p riv ilege tor puolic
changes P.ule I3 (h i of the S"pr«u.^  officert and reporters as to sources of
Court Rules (o f C iv il f 'ro .ed u re ] by 'n fo r i .v t io n ."
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SUBJECT: O h i o  " S h i e l d  L a w , "  (Work O r d e r  73£0)

TO: S e n a t o r  P a t r i c k  R o d e v

FROM: J o h n  B. C h e n o w e ^ n  I
L e g i s l a t i v e  C o o n s g l

T h e  O h i o  " S h i e l d  L a w "  %  f&hio] R D  §2739.12:

"No p e r s o n  e n g a g e d  in  t h e  w o r k  of, or c o n n e c t e d  with, 

or e m p l o y e d  by any n e w s p a p e r  or a n y  press a s s o c i a t i o n  
for the p u r p o s e  of g a t h e r i n g ,  p r o c u r i n g ,  c o m p i l i n g ,  
editing, d i s s e m i n a t i n g ,  or p u b l i s h i n g  news s h a l l  be 
r e q u i r e d  to d i s c l o s e  the s o u r c e  o f  any i n f o r m a t i o n  
p r o c u r e d  or o b t a i n e d  b y  su c h  p e r s o n  in the c o u r s e  of 
his e m p l o y m e n t ,  in any l e gal p r o c e e d i n g ,  trial, or 
i n v e s t i g a t i o n  b e f o r e  a n y  court, g r a n d  jury, p e t i t  jury, 
or a n y  o f f i c e r  the r e o f ,  b e f o r e  the p r e s i d i n g  o f f i c e r  of 
any tribunal, or h i s  agent, or b e f o r e  any c o m m i s s i o n ,  
d e p a r t m e n t ,  d i v i s i o n ,  or b u r e a u  of this state, or 
b e f o r e  a n y  c o u n c y  or m u n i c i p a l  body, o f f i c e r  or c o m­
m i t t e e  t h e r e o f . "

T h e  O h i o  st a t u t e ,  in c o n t r a s t  to that of Alaska, 1/ a l l o w s  
for no e x c e p t i o n s .  And, w h i l e  t h e r e  is at least one r e p o r t e d

1/ T h e  A l a s k a  p r o v i s i o n s  a r e  AS 0 9 . 2 5 . 1 5 0  - 0 9 . 2 5 . 2 2 0 ,  e x ­
tract e d  a n d  set out as a n  a t t a c h m e n t  to this memo. Br i e f l y ,  
t hese p r o v i s i o n s  d e s c r i b e  a c o n d i t i o n a l  r e p o r t e r ' s  p r i v i l e g e ,  
l i m i t e d  to j u d i c i a l  m a t t e r s  h e a r d  in the s u p r e m e  a n d  s u p e r i o r  
courts; pr o v i d e ,  at length, for p r o c e d u r e s  b y  w h i c h  the r e­
p o r t e r  's p r i v i l e g e  not to t e s t i f y  m a y  be t e r m i n a t e d  a n d  a 
d e c i s i o n  that h e  be r e q u i r e d  to t e s t i f y  m a y  be e n f o r c e d ;  a n d  
d e s c r i b e  the n a t u r e  and e x t e n t  of the p r i v i l e g e .  Oddly, by 
AS 0 9 . 2 5.190, the q u a l i f i e d  p r i v i l e g e  may be r e m a d e  in t o  one 
that a p p e a r s  to be a b s o l u t e  as a g a i n s t  s u b s e q u e n t  d i s c l o s u r e
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d e c i s i o n  2/ of an  O h i o  c o u r t  n a r r o w i n g  the s c o p e  of the e x e m p­

tio n  b y  n a t u r e  of s o u r c e  of i n f o r m a t i o n ,  in p r a c t i c a l  e f f e c t  
th e  O h i o  l a w  a p p e a r s  v i r t u a l l y  a b s o l u t e  in  its p r o t e c t i o n  of 
the c o n f i d e n t i a l i t y  of mos' s o u r c e s  on w h i c h  a j o u r n a l i s t  
w o u l d  p l a c e  relia n c e .

A l a s k a ' s  p r o v i s i o n  m a y  b e  m a d e  m o r e  n e a r l y  like th a t  ->f O h i o  
b y  r e p e a l i n g  the l a n g u a g e  of AS 0 9 . 2 5 . 1 5 0  - 0 9 . 2 5 . 1 8 0  p r o­
vi d i n g  for t e r m i n a t i o n  of the p r i v i l e g e  to r e f r a i n  f r o m  d i s­
cl o s i n g  sour c e s  a n d  r e s t a t i n g  the p r i v i l e g e  as one th a t  is 
a b s o l u t e ,  a n d  b y  e x t e n d i n g  the p r i v i l e g e  to a d m i n i s t r a t i v e  
h e a r i n g s  at the s t a t e  a n d  m u n i c i p a l  level. T h e  p o l i c y  a r g u­
men t s  b e a r i n g  o n  a d e c i s i o n  to s u b m i t  a n d  s u p p o r t  l e g i s l a­
tio n  of this x i n d  are, of course, for y o u  to c o n s i d e r .

b y  the r e p o r t e r  h i m s e l f  for h i s  o w n  b e n e f i t ,  for, b y  that 
p r o v i s i o n ,  o n c e  a r e p o r t e r  claims a p r i v i l e g e  a n d  s u s t a i n s  
it a g a i n s t  a c h a l l e n g e  b e f o r e  one or the o t h e r  court, 
" n e i t h e r  he nor the news o r g a n i z a t i o n  w i t h  w h i c h  he w a s  
a s s o c i a t e d  m a y  t h e r e a f t e r  be p e r m i t t e d  to p l e a d  or p r o v e  the 
s o u r c e s  of i n f o r m a t i o n  w i t h h e l d ,  u n l e s s  the i n f o r m a n t  c o n­
sents i n  w r i t i n g  or in o p e n  c o u r t . "

2/ Forest H i l l s  U t i l i t y  Co. v. p i t y  of H e a t h , 302 N E  2d 
593, (Court of C o m m o n  P l e a s’] L i c k i n g  County, 1973), l i m i t i n g  
the t e r m  " s o u r c e "  to p e r s o n s ,  and e x c l u d i n g ,  f r o m  the p r i v i­
lege the i n f o r m a t i o n  w h i c h  the r e p o r t e r  r e q u i r e s  or i n f o r­

m a t i o n  a c q u i r e d  b y  the r e p o r t e r  f r o m  an " i n a n i m a t e "  s o u r c e .

J B C s s l k

e nclosure
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isLd̂ ĥ '̂ -̂ ’ az-fjs-t-̂ t-<_xr~r-> <_->-. •jf** -<rt *—

CX-tAsdt /Leû ~)
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