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IN T H E  H O U S E  BY T H E  J U D I C I A R Y  COMMITTEE

S E N A T E  CS FOR CS FOR H O U S E  BILL NO. 339 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

T W E L F T H  L E G I S L A T U R E  - SECOND S E S S I O N

A BILL

For an Act entitled: "An Act r e l a t i n g  to a d o p t i o n  of a d m i n i s t r a t i v e  r e g u l a­

tions ."

BE IT ENACTED B Y  T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:'•'

* Section 1. AS 24.30 is a m ended by adding "a n e w  s e ction to read:

Sec. 24. 30.032. R E G U L A T I O N S  ST ATEMENT ON BILLS. Each bill that

would r e quire the adoption of r e g u l a t i o n s  ^ H ^ e n a c t e d  into law shall 

c o n t a i n  a statement g r a n t i n g  express autho rity to adopt those r e g u l a­

tions. If a bill does not contain  this statement of authority, an 

a g e n c y  m a y  not adopt r eg ulations to implement, interpret, or otherwise 

carry out the provisions of the statute or statutes e n a c t e d  by or o t h e r­

wise a f f ected by the bill.

* Sec. 2. APPLICABILITY. AS 24.30.032 added by sec. 1 of this Act applies 

to bills i n t r o d u c e d  into the Alaska legi sl a t u r e  after the a d j o u r n m e n t  of the 

Second S e s s i o n  of the T w e l f t h  Legisl a t u r e .  The a u t h o r i t y  g r a n t e d  by a s t a t e­

ment r e q u i r e d  by AS 24.30.032 applies to statutory p r o v i s i o n s  added or amenaec 

by the T h i r t e e n t h  L e g i s l a t u r e  or subsequent legislatures, and does not affect 

r egula t i o n s  adopted under s tatutory provisions added or a m e n d e d  before the 

T h i r t e e n t h  Legis lature, r egardless of whether these r e g u l a t i o n s  were adopted 

by express authority, implied authority, or under the general a u t h o r i t y  

graited to a depart m e n t  or a g ency to adopt regu lations to carry out the 

provi s i o n s  of a title or chapter.

/
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  May 28,  1982

SUBJECT:

TO:

FROM:

A d o p t i o n  of a d m i n i s t r a t i v e  r e g u l a t i o n s  
(HB 339)

S e n a t o r  P a t r i c k  M. R o d e y  
R e p r e s e n t a t i v e  Ray H. M e t c a l f e  
C hairmen, C o n f e r e n c e  C o m m i t t e e  HB 339

R i c h a r d  A. B r a dley 
L e g i s l a t i v e  Counsel

The last s e n t e n c e  of the p r o p o s e d  Sec. 2 4 . 3 0 . 0 3 2  contains 
the f o l l o w i n g  p r o p o s e d  language:

If a bill does n o t  c o n t a i n  a s t a t e m e n t  p r o h i b i t i n g  the 
a d o p t i o n  of r e g u l a t i o n s ,  an a g e n c y  m a y  adopt regulations 
to i m p l ement the s t a t u t e  or s t a t u t e s  e n a c t e d  or otherwise 
a f f e c t e d  by the bill.

The l a n g u a g e  appears to r e v e r s e  the rule a p p a r e n t l y  conceded 
by A s s i s t a n t  A t t o r n e y  G e n e r a l  Art P e t e r s o n  i n  his May 24th 

| m e m o r a n d u m  to R e p r e s e n t a t i v e  M e t c a l f e  on an e a r l i e r  version
i of HB 339: that an a g e n c y  m a y  only adopt " l e g i s l a t i v e  type"

r e g u l a t i o n s  (as o p p o s e d  to " i n t e r p r e t i v e  t y p e "  regulations") 
to i m p l e m e n t  a s t a t u t o r y  s cheme if_ the l e g i s l a t u r e  grants 
the a gency  the a u t h o r i t y  to adopt r e g u l a t i o n s .  The committee 
may h a v e  i n t e n d e d  the result and it m a y  not be undesirable.

But sinc e the focus of this bill is on the p r a c t i c e s  of the 
e x e c u t i v e  in the a d o p t i o n  of r e g u l a t i o n s ,  if the committee 
had in fact not i n t e n d e d  this result, I did not w a n t  the 
c o m m i t t e e s  to miss the i m p l i c a t i o n  of the langu a g e .  It says 
that in the a b s e n c e  of an a f f i r m a t i v e  p r o h i b i t i o n ,  an agency 

■' a u t o m a t i c a l l y  is g r a n t e d  the a u t h o r i t y  to a d o p t  regulations",
at l e a s t  once a general s t a t u t o r y  s c h e m e  is m o d i f i e d  by a
bill not c o n t a i n i n g  a prohib i t i o n .

R A B : 1 j b
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UN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 339 'Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

T WELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to adoption of administrative regula­

tions

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 24.30 is amended by adding a n e w  section to read:

Sec. 24.30.032. REGULATIONS STATEMENT ON BILLS. Each bill fshal'l

contain a statement / r e g arding the adoption of regulations by the agency

/***[ Eko'Wft1*" -____ ,
affected b y  the bill. The statement fimal]) fgr antpihe express^authority

to adopt regulations to implement [ t h e ^ j r o i f t ^ ^ n ^ o f  the bill. .f a bill 

-lu . p e o M W *
Jftdoes not W c o n t a i n ^ t h i s  statement o f {authority , J  an agency may jftC^ndopt 

regulr.i-ions 'o implement the statute or statutes enacted by or otherwise 

affected by the bill.

* Sec. 2. APPLICABILITY. AS 24.30.032 added by sec. 1 of this Act applies 

to bills introduced into the Alaska legislature after the adjournment of the 

Second Session of the Twelfth Legislature. The authority granted by a state­

ment required by AS 24.30.032 applies to statutory provisions added or amended 

by the T h i r teenth Legislature or subsequent legislatures, and does not affect 

regulations adopted under statutory provisions added or amended before the 

Thirteenth Legislature, regardless of whether these regulations were adopted 

by express authority, implied authority, or under the general authority 

granted to a department or agency to adopt regulations to carry out the 

provisions of a ticla or chapter.

-1- SCS CSHB 3 3 9 (Jud)
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S e n a te

Committer, on \Judiciary ^ uch v
State Capitol 

Juneau, Alaska 99811Official Business

MINUTE!- OF THE SENATE JUDICIARY . QMMITTEE

OF

Hay 7, 1982

Butrov ich  Committee Room, S t a t e  C a p i t o l  J u n e au ,  A la sk a  

L e g i s l a t i o n  Before Committee-

'3 210 -  "An Act r e l a t i n g  to  c h i l d  c u s t o d y . "

HB 47 -  "An Act r e l a t i n g  to  the p r o h i b i t i o n  a g a i n s t  w a s t e  o f  the  
meat o f  w i l d  food a n im a l s . "

HB 74 -  "An Act r e l a t i n g  to  the r i g h t s  o f  d eb to r s  and c r e d i t o r s . "

HB 339 -  "An Act r e l a t i n g  to the  j u d i c i a l  r e v i ew  o f  a d m i n i s t r a t i v e  
r e g u l a t i o n s . "

HB 591 -  "An Act making c o r r e c t i v e  amendments i n  the A la sk a
S t a tu t e s  as recommended by the r e v i s o r  o f  s t a t u t e s ;  and 
prov id ing  f o r  an e f f e c t i v e  d a c e . "

The meet 'g o f  t h °  Senate J u d i c i a r y  Committee was c a l l e d  t o  o rd e r  by 
Chairman Rodey a t  1:30 P.M. Committee membev-s p r e s en t  w ere :  S en a to '  ; 
Rodey, Anderson , Parr ,  and Ray. Sena tor  Bennett  was a b s e n t .

001 -  C a l l  to order .

005 -  HB 210 was brought before the committee.

008 -  Mr. Bruce goes over the changes in the committee s u b s t i t u t e .

531 -  A fter  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 210 on the t a b l e .

535 -  Chairman Rodey next brought HB 47 before  the commit tee .

537 -  Mr. Bruce goes over the committee s u b s t i t u t e .

55<S -  Ed He in ,  Legal  S e r v i c e s ,  t e s t i f i e c ,  e x p l a i n i n g  the committee  
s u b s t i t u t e .



705 -  S ena tor  Anderson moved the f o l l ow in g :  On Page 3 ,  L in e  25, d e l e t e
IW L R U S ]  and d e l e t e  [EXCEPTED]. A lso  on Page 3, L i n e  25 ,  i n v e r t  
EXEMPTION and ANIMALS, so th a t  i t  would read ANIMAL EXEMPTION. On L i n e  
26, Page 3, d e l e t e  [wa lrus  i f ]  and i n s e r t  an imals  w h i c h . On L i n e  27,  
Page 3, d e l e t e  [them].  There was no o b j e c t i o n .

721 -  S ena tor  Ray moved to  adopt the Senate committee s u b s t i t u t e .  ^ iere 
was no o b j e c t i o n .

724 -  Sena tor  Rodey moved to  pass SCSHB 47 from committee .  Th e re  was  no 
o b j e c t i o n  and the b i l l  was passed .

733 -  The next item on the agenda was HB 339.

740 -  Diane C o l v i n ,  Department o f  Law, t e s t i f i e d  e x p l a i n i n g  the  new 
d r a f t .

870 -  Sena tor  Parr s ta t ed  tha t  h i s  i n t e n t  was not b e ing  met by t h i s  
b i l l .  He wanted s t a tu t e s  l i s t e d  by s p e c i f i c  s e c t i o n s ,  no t  t i t l e s  and 
chap ter s  which was not be ing s e t  out by t h i s  l e g i s l a t i o n .

149 -  " 'n a to r  Parr  moved to  pass HB 339 w ith  language i n  D iane  C o l v i n ' s  
memo + se c .  2 o f  the d r a f t  committee s u b s t i t u t e  w i th  i n d i v i d u a l  
recommendations . See a t ta ched .

221 -  Next , Chairman Rodev brought HB 74 before the committee .

223 -  D ickerson  Regan. Code Rev i s i on  Commiss ion, t e s t ,  ' i e d ,  s u g g e s t i n g  
tTTat the committee pa^s the b i l l  as i s  because changes can be made by 
the r e v i s o r  o f  s t a t u : e s  next y ear .

327 -  Sena tor  Anderson moved to  pass the b i l l  w ith i n d i v i d u a l  
recommendations.

336 -  The l a s t  item on the agenda was HB 591.

340 -  Mr. Walker t e s t i f i e d  in favor  o f  t h i s  b i l l .

440 -  Sena tor  Anderson moved to  pass HB 591 w ith  i n d i v i d u a l  
recommendations. There was no o b j e c t i o n .

444 -  The meeting adjourned at  3:00 P.M.
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LEGISLATIVE AFFAIRS AGENCY
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907-ASS.2S00

M E M O R A N D U M A p r i l  30, 1 9 8 2

SUBJECT:

TO:

FROM-

S t a t u t o r y  a u t h o r i t y  fci. r e g u l a t i o n s  
(SCS HB" 339)

S e nat or P a t r i c k  M. Rodey
Chairman, Senate J u d i c i a r y  C o m m i t t e e

Diane T. Colv±ri/^ j '
L e g i s l a t i v e  C o u n s a l

In c o n n e c t i o n  with c o m m i t t e e  w o r k  on HB 339, y o u  a s k e d  m e  t o  
p r e p a r e  a p r o p o s a l  in r e s p o n s e  to Senator P a r r ’s s u g g e s t i o n  
on t h e  need f ^ r  s p e c i f i c ,  r a t h e r  than g e n e r a l ,  s t a t u t o r y  
a u t h o r i t y  for a d m i n i s t r a t i v e  r e g u l a t i o n s .  I h a d  p r e v i o u s l y  . 
p r o p o s e d  an a m e n d m e n t  to AS 4 4 . 6 2 . 0 2 0 ;  s u g g e s t e d  l a n g u a g e  
f or that a m e n d m e n t  is c o n t a i n e d  in m y  m e m o r a n d u m  t o  S e n a t o r  
Nels A n d e r s o n  of April 28th.

A n o t h e - p o s s i b l i t y  w o u l d  be to a m e n d  AS 2 4 . 3 0 ,  r e l a t i n g  to 
the e n a c t m e n t  of s t a t u t e s ,  to r e q u i r e  that a l l  b i l l s  c o n t a i n  
e x p r e s s  l a n g u a g e  on the a d o p t i o n  of r e g u l a t i o n s .  I b e l i e v e  
this m ay  b e  closer to m e e t i n g  S e n a t o r  P a r r ' s  i n t e n t .  A n e w  
s e c t i o n  c o u l d  be a d d e d  to this c h a p t e r  to r e a d :

Sec. 2 4.3 0.032. R E G U L A T I O N S  S T A T E M E N T  O N  B I L L S .  E a c h  
bill s h a l l  c o n t a i n  a s t a t e m e n t  r e g a r d i n g  the a d o p t i o n  
of r e g u l a t i o n s  b y  the a g e n c y  a f f e c t e d  b y  the b i l l .  T h e  
s t a t e m e n t  shall g r a n t  the e x p r e s s  a u t h o r i t y  to a d o p t  
r e g u l a t i o n s  to i m p l e m e n t  tne p r o v i s i o n s  o f  the b i l l .
If a b i l l  does n o t  c o n t a i n  this s t a t e m e n t  of a u t h o r i t y  
an a g e n c y  may not a dopt r e g u l a t i o n s  tc i m p l e m e n t  t h e  
s t a t u t e s  a f f e c t e d  b y  the bill.

It is the o p i n i o n  of this o f f i c e  that this p r o p o s a l ,  i f  
e n a c t e d ,  w o u l d  have a d e t r i m e n t a l  ef fect o n  t h e  o p e r a t i o n s  
of all state d e p a r t m e n t s  and a g e n c i e s .  T h e r e  w o u l d  b e  a 
g r e a t  deal of c o n f u s i o n  r e s u l t i n g  f r o m  any b i l l s  e n a c t e d  
w h i c h  did n o t  c o n t a i n  this s t a t e m e n t  but w h i c h  a f f e c t e d



S e n a t o r  R o d e y  
P a g e  2
A p r i l  30, 1982

s t a t u t e s  w h i c h  a r e  p a r t  of a b r o a d  s t a t u t o r y  s c h e m e  o r  p a r t  
of a n  i n t e g r a t e d  title.

In our o p i n i o n ,  t h e r e  is no singl e a p p r o a c h  w h i c h  w o u l d  c u r e  
this p r o b l e m .  T h e  o n l y  s o l u t i o n  w o u l d  b e  to go t h r o u g h  t h e  
s t a t u t e s  and r e m o v e ,  title b y  title or c h a p t e r  b y  c h a p t e r ,  
the g e n e r a l  a u t h o r i t y  of d e p a r t m e n t s  a n d  a g e n c i e s  to a d o p t  
r e g u l a t i o n s .

If we c a n  be of f u r t h e r  assistance, p l e a s e  do n o t  h e s i t a t e  
to c o n t a c t  us.



JAYS. HAMMOH5

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

M a y  24, 1982

POUCH K -  STATE CAPITOL 
JUNEAU. ALASKA 99611 
PHONE: (907) 465-3600

T h e  H o n o r a b l e  R a y  M e t c a l f e
A l a s k a  State H o u s e  of R e p r e s e n t a t i v e s
P o u c h  V
Juneau, A l a s k a  99811

R e : V a r i a t i o n s  on HB 339 
( a d m i n i s t r a t i v e  regulations)

D e a r  R e p r e s e n t a t i v e  Metcalfe:

This is a follow-up o n  our c o n v e r s a t i o n  of last Friday, 
d u r i n g  w h i c h  w e  discussed v a r i o u s  p o s s i b l e  amendments to 
AS 44.62.030. Y o u  will r e c a l l  that I said that, although 
the D e p a r t m e n t  of L a w  does n o t  think that the change is a 
g o o d  idea, I w o u l d  mull o v e r  y o u r  p r o p o s a l  for the foll owing 
a m e n d m e n t  w h i c h  w o u l d  be the sole c h ange m a d e  b y  the bill:

. . .  no r e g u l a t i o n  a d o p t e d  is v a l i d  or 
ef f e c t i v e  unless c o n s i s t e n t  w i t h  the statute 
and the public b e n e f i t s  r e s u l t i n g  from the 
r e g u l a t i o n  clearly w a r r a n t  the b u r d e n s  placed 
on persons who are a d v e r s e l y  a f f e c t e d  by the 
r e g u l a t i o n  [REASONABLY N E C E S S A R Y  TO CARRY OUT 
T H E  P U R P O S E  OF T H E  S T A T U T E ] .

H o w e v e r , a fter m u l l i n g  it over, I think that the 
f o l l o w i n g  v e r s i o n  would be better, a v o i d i n g  some i n t e r p r e t a­
tion problems:

. . . nc r e g u l a t i o n  a d o p t e d  is v a l i d  or effective  
u n l e s s  it is c o n s i s t e n t  w i t h  the s t a t u t e ^  [AND] 
r e a s o n a b l y  n e c e s s a r y  to carry out the purpose o f 
the s t a t u t e , and, in situ at i o n s  in w h i c h  p e r s o n s 
are a d v e rsely a f f e c t e d  b y  the regulation, the
p u b l i c  benefits r e s u l t i n g  from t n e regulation 
w a r r a n t  the b u r d e n s ~ p l a c e d  on tlie persons 
a d v e r s e l y  a f f ected by the r e g u l a t i o n .

The "it is" is m e r e l y  a g r a m m a t i c a l  clarific ation. The m a i n  
change  in y o u r  w o r d i n g  is that this v e r s i o n  adds rather than  
su b s t i t u t e s  your new standard, so that, in the situations in 
w h i c h  n o  p e r s o n  can be i d e n t i f i e d  as " a d v e r s e l y "  affected, 
the t r a d i t i o n a l  "rea so n a b l e n e s s "  s t a ndard  w i l l  still apply. 
This v e r s i o n  also deletes " c l e a r l y "  f r o m  your w o r d i n g  (in
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front of the w o r d  "warrant").

I m u s t  r e p e a t  that the D e p a r t m e n t  of L a w  can not 
support this ame ndment of A S  44.62.030. However, we will  
agree that, if this is the v e r s i o n  that is f i nally p a s s e d  by 
the legislature, we will n o t  se the g o v e r n o r  to veto it. 
But, if h e  s h o u l d  wa nt to v e t o  it anyway, w e  w o u l d  not u r g e  
h i m  n o t  to do so.

Y o u  also h a v e  asked t h a t  I p ut m y  comments regard ing 
the u n c o n s t i t u t i o n a l i t y  of the Senate's version, SCS 
CSHB 339(Jud), in writing. The p r o b l e m  lies in the third 
s e n t e n c e  of sec. l's n e w  A S  24.30.032, stating: "If a b i l l
does n o t  c o n t a i n  this s t a t ement of authority, an agency m a y  
not adopt regula t i o n s  to i m p l e m e n t  the statute or statutes 
e n a c t e d  by or otherwise a f f e c t e d  b y  tne b i l l . "  As I m e n­
tioned to the Senate J u d i c i a r y  Committee, that sentence does 
not r e c o g n i z e  the d i s t i n c t i o n  b e t w e e n  " l e g i s l a t i v e "  type 
a d m i n i s t r a t i v e  regulations and " i n t e r p r e t i v e "  or " i n t e r p r e­
tative" type a d m i n i s t r a t i v e  regulations. T h e  d i stinction is 
i m b edded in m a n y  statutes a n d  court decisions, ar well as in 
s c h o l a r l y  literature. If that sentence is i nterp reted as 
a p p l y i n g  to interpretive r e g u l a t i o n s ,  then it w o u l d  be an 
u n d u e  i n t e r f e r e n c e  with the e x e c u t i v e  b r a n c h ' s  exec ution of 
the laws. A n  a d m i n i s t r a t i v e  r e g u l a t i o n  is one k i n d  of 
i n d i s p e n s i b l e  tool the e x e c u t i v e  uses in m e e t i n g  its 
c o n s t i t u t i o n a l  obligations and p e r f o r m i n g  its constitu tional  
duties. A n  admini s t r a t i v e  r e g u l a t i o n  sets out in writing, 
for p r o s p e c t i v e  application, the rules a p p l i c a b l e  to a 
p a r t i c u l a r  p r o g r a m  or function. It thus av oid purely 
arbitral' d e c i s i o n  making o n  a c a s e - b y - c a s e  basis. 
(Obviously, the regulation w i l l  be a p plied to situations as 
they arise, but the room f o r  decisio ns m a d e  w i t hout  
g u i d e l i n e s  is m u c h  smaller.)

T he Senate version h a s  othe r problems  in it, too. The 
m o s t  obvious and most serious one is that of inadvertent 
f a i l u r e  b y  a future legisl a t u r e  or draf ter to include the 
r e q u i r e d  regula t i o n s  statement. To the extent that l e g i s l a­
tive type regul ations are needed, that s i mple failure coul d 
v i r t u a l l y  close down or p r e v e n t  a p r o g r a m  or function that 
has o v e r w h e l m i n g  legisla tive and public support. While the 
idea of h a v i n g  legislation deal m o r e  s p e c i f i c a l l y  with the 
p e r m i s s i b l e  area of a d m i n i s t r a t i v e  r e g u l a t ' o n s  for a 
p a r t i c u l a r  p r o g r a m  is a g o o d  one, the p r o v i s i o n s  in that 
v e r s i o n  of the b i l l  do not a c h i e v e  that result. Instead, 
they create problems.
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Yours truly,

W I L S O N  L. C O N D O N  
A T T O R N E Y

By:

A s s i s t a n t  a t t o r n e y  General 
and R e g u l a t i o n s  A t t o r n e y

W L C / A H P / l l b

cc: S e n a t o r  P a trick R o d e y

S e n a t o r  Nels A n d e r s o n

H o n o r a b l e  K e i t h  S p e ckin g 
L e g i s l a t i v e  A s s i s t a n t  
G o v e r n o r ' s  Office
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 30, 1982

SUBJECT: Statutory au tho r i t y  for r egula tions
(SCS HB 339)

TO: Senator P a trick  M. Rodey
Chairman, Senate J u d i ciary Committee

FROM: Diane T. C o l v i n / ^ V ^
Legislative Couns-el

In connec tion with committee wo rk on HB 339, you asked me to 
prepare a proposal in response to Senator Parr's sugges t i o n  
on the need for specific, r ather than general, s t a t utory  
a u t h ority for a d m i nistr ative regulations. I had previ o u s l y  
p roposed an amendment to AS 44.62.020; sug gested language 
for that amendment is contained in my m e m o r a n d u m  to Senator 
Nels Ander son of April 28th.

Another pos si b l i t y  would be to amend AS 24.30, rel at i n g  to 
the enactment of statutes, to require that all bills contain 
express language on the a d o ption of regulations. I believe  
this may be closer to m e e t i n g  Senator Parr's intent. A new 
section could be added to this chapter to read:

Sec. 24.30.032. REGULATIONS STATE MENT ON BILLS. Each 
bill shall contain a statement r e g a rding the adoption 
of regulations by the agency a f f ecte d by the bill. The 
statement shall grant the express authorit y to adopt 
regulations to implement the p rovisions  of the bill.
If a bill dees not contain this statement of aut hority  
an agency may not adopt regulations to implement the 
statutes affected by the bill.

It is the opinion of this office that this proposal, if 
enacted, would have a detrimental effect on the operations 
of all state departments and agencies. There woul d be a 
great deal of confusion r e s u l ting from any bills enacted 
which did not contain this statement but which affected
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statutes w h i c h  are part of a broad statutory scheme or part 
of an integ rated title.

In our opinion, there is no single approach w h i c h  w o u l d  cure 
this problem. The only solut ion w o u l d  be to go through the 
statutes and remove, title b y  title or chapter by chapter, 
the general a u t h o r i t y  of departments and agencies to adopt 
r e g u l a t i o n s .

If we can be of further assistance, please do not h e s i t a t e  
to contact us.

DTCtljb
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S U B J E C T :

iHFROM:

J u d i c i a l  r e v i e w  of a d m i n i s t r a t i v e  rules 
(SCS HB 339)

Se n a t o r  Patrick M. Rodey
Chairman, Senate J u d i c i a r y  C o m m i t t e e

Diane T. C o l v i n / ^ 1 ̂

.-.<0
j

L e g i s l a t i v e  Counsel

gf-.ciCtached is a draft SCS for HB 339, v e r s i o n  2. The original 
»v-..request on this v e r s i o n  c o n t e m p l a t e d  the u s e 1 of an executive 
Irz. o r d e r  to trigger a s h i f t i n g  of the burden of proof, p resum a b l y  
• t:o a l l o w  the l e g i s l a t u r e  the o p p o r t u n i t y  to o v e r r i d e  the 

g o v e r n o r ' s  decision. However, the use of an e x e c u t i v e  orde_
S pj' is n o t  a p p r o p r i a t e  in this instance. By Arti cle III, Sec. 23 

of the Alaska C o n stitution, executive o rders are r e s e r v e d  
for m a t t e r s  p e r t a i n i n g  to the o r g a n i z a t i o n  of the e x e c u t i v e  
b r a n c h .  S e ction 23 s p e c i f i c a l l y  provides a m e c h a n i s m  for 
l e g i s l a t i v e  d i s a p p r o v a l  of these executive orders.

B e c a u s e  an e x e c utive ord er is not a p p r o p r i a t e  here, I have 
s u b s t i t u t e d  an a d m i n i s t r a t i v e  order. This leaves the g o v e r­
nor w i t h  little m o t i v a t i o n  not to execute ond of these orders 
w h e n e v e r  a rule is challenged. Thus it m a y  be a p p r o p r i a t e  
for the committ ee to consi der s e t ting some l e g i s l a t i v e  
s t a n d a r d s  for w h e n  an order could be a d o p t e d  by the 
g o v e r n o r .

If y o u  wish  f u r t h e r  information, please c o ntact us.

D T C : 1 jt.

E n c ] o s u r e
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jsHOUSE BY T H E  J U D I C I A R Y  COMMITTEE

S E N A T E  CS FOR CS F O R  H O U S E  BILL NO. 339 (Judiciary)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A BI LL

n Act entitled: " A n  Act r e l a t i n g  to the v a l i d i t y  a n d  judic i a l  r e v i e w  of

a d m i n i s t r a t i v e  r e g u l a t i o n s . "
■ x, ,r‘,

^ E N A C T E D  BY THE L E G I S L A T U R E  O F  THE STATE OF ALASKA** 

e c t i o n  1. AS 4 4 . 6 2 . 0 3 0  is a m e n d e d  to read:-

Sec. 4 4 . 6 2 . 0 3 0 .  C O N S I S T E N C Y  B E T W E E N  R E G U L A T I O N  AND STATUTE. If, 

y  express or i m p l i e d  terms of a statute, a state a g e n c y  has a u t h o r i t y  

„_o a dopt r e g u l a t i o n s  to i mplemen t, interpret, m a k e  s p e c i f i c  or otherwise 

a r r y  out the p r o v i s i o n s  of the statute, no r e g u l a t i o n  adopted is v a l i d  

S o r  e f f e c t i v e  u n l e s s  c o n s i s t e n t  w i t h  the statute a n d  unless the burdens 

.repo sed on the p u b l i c  by the r e g u l a t i o n  are o u t w e i g h e d  by the benefits 

a c c r u i n g  to the p u b l i c  f r o m  the r e g u l a t i o n  [ R E A S O N A B L Y  N E C E SSARY TO 

C A R R Y  OUT T H E  P U R P O S E  OF T H E  STATUTE].

Sec. 2. AS 4 4 . 6 2 . 3 0 0  is a m e n d e d  b y  adding a new s u b s e c t i o n  to read:

(b) In an a c t i o n  u n d e r  (a) of this s e c t i o n  b r o u g h t  on the ground 

t h a t  the burdens i m p o s e d  on the public by the r e g u l a t i o n  are not o u t­

we i g h e d  by the b e n e f i t s  a c c r u i n g  to the public f r o m  the r e g u l a t i o n  as 

r e q u i r e d  b y  AS 4 4 . 6 2 . 0 3 0 ,  the state has the b u r d e n  of pro ving that the 

b u r d e n s  imposed on the p u b l i c  by the r e g u l a t i o n  are o u t w e i g h e d  by the 

b e n e f i t s  a c c r u i n g  to the p u b l i c  from the r e g u l a t i o n  unless the gove rnor  

h a s  adopted an a d m i n i s t r a t i v e  order o b j e c t i n g  to the b u r d e n  of p e r s u a s i o i  

o n  that regul a t i o n ,  in w h i c h  case the b u r d e n  is on the p e r s o n  b r i ngin g 

the ac tion under (-a) of this s e c t i o n  to p rove that the burdens imposed 

o n  the p u b l i c  by the r e g u l a t i o n  are not o u t w e i g h e d  by the b e n efits  

a c c r u i n g  to the p u b l i c  f r o m  the r e gulati on.

-1- SCS CSHB 3 3 9 ( Jud)
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A genc y regula t i o n s  
(SCS HB 339)

POUCH V ■ STATE C A P IIO l 
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April 28, 1982

Senator Nels A. Anderson, Jr,

Diane T. Colvin 
L e g i s l a t i v e  Counsel

In c onsider ing a mendments to HB 339, you h a v e  e x p r ess ed your 
c o n c e r n  that a g e n c y  regul a t i o n s  often appear to be adopted 
w i t h  no sp ecific statutor y authority. You and Senator Parr 
h a v e  suggested that one w a y  to cure this p r o b l e m  might be to 
r e q u i r e  that no r e g u l a t i o n  be adopted unless it is under the 
authority of a specific section of the statutes.

T h e o r etic ally, this p r o b l e m  should not r e q u i r e  a statutory 
cure, because at the p r e s e n t  time no agency has authority, 
w i t h  regard to s u b s t a n t i v e  regulations, other than to adopt 
r u l e s  pursuant to s t a t u t o r y  authority and w h i c h  implement a 
statute. The A d m i n i s t r a t i v e  Procedure Act does not expand 
this authority, and, in fact, AS 4 4 . 6 2 . 0 2 0  s p e c i f i c a l l y  
p r o v i d e s :

. . , AS 4 4 . 6 2 . 0 1 0  - *+4.62.320 do not c o nfer authority  
upon or a u gme nt the authority of a state agencv to 
adopt, administer, or enforce a regulation. To be 
effective, each r e g u l a t i o n  adopted must be wir.hln the 
scope of a u t h o r i t y  conferred and in acc ord a n c e  w i t h  
standards p r e s c r i b e d  by other p r o v i s i o n s  of law.

In addition, AS 4 4 . 6 2 . 2 0 0  requires that each notice of a 
p r o p o s e d  adoption, amendment or repeal of a reg ula t i o n  
p u b l i s h e d  by an agency contain the following:

(2> r e f e re nce to the authority under w h i c h  the r e g u­
lation is prop osed and a refe rence to tie part ic u l a r  
code se* tion or other provisions of law which are being 
implemented, interpreted, or made specific;
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"Anderson, Jr.

D e s p i t e  stric t u r e s  such as these, abuses do occur, and, 
,this, of: course, is your concern. In r egard to your 
s u g g e s t i o n  conc er n i n g  a d o p t i o n  of r ules only on specific 
s t a t u t o r y  authority, I w o u l d  make the f ollo w i n g  suggestion. 
W h i l e  it: does not prohibit a n y th ing not already prohib ited 
b y  law., it m a y  help to solve some of the pr oblems that are 
of c o n c e r n  to you.

A m e n d  AS 44.62.020 to read:

Sec. 44.62.020. A U T H O R I T Y  TO ADOPT, ADMINISTER, OR 
EN FORCE REGULATIONS.

Except for the a u t h o r i t y  c o n f er red upon the l i e u­
tenant governor in AS 4 4 . 6 2 . 1 3 0  - 44.62.170, AS 44.- 
62,010 - 44.62 . 3 2 0  do not confer authority upon or 
augment the a u t h ority of a state agency to adopt, 
administer, or enfo rce a regulation. To be effective, 
each r e g u l a t i o n  ado pted must be within the; scope of 
a u t h o r i t y  c o n f e r r e d , s p e c i f i c a l l y  authorized by law, 
and in accordance with standards* p rescribe d by other 
p r o v i s i o n s  of law.

N o t e  that this section is not now a f f ected by HB 339, so 
that if a d o p t e d  a new bill section w o u l d  be added.

If you have further questions, p l ea se do not h e s i t a t e  to 
c o ntact u s .

D T C :1jb

Senator Patrick M. Rodey
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Butrov ich  Committee Room, S t a t e  C a p i t o l  J u n e au ,  A la ska

L e g i s l a t i o n  Before  Committee:

HB 184 -  "An Act a u th o r i z in g  convening s p e c i a l  s e s s i o n s  o f  the  
l e g i s l a t u r e  a t  any l o c a t i o n  in the s t a t e . "

HB 621 -  "An Act prov id ing  f o r  the i s s u an ce  o f  c e r t i f i c a t e s  o f  
b i r t h  for  persons born o u t s i d e  the U n i t e d  S t a t e s  and 
adopted by Alaska r e s i d e n t s . "

HB 678 -  "An Act r e l a t i n g  to  membership in  e l e c t r i c  and t e l e p h on e  
c o o p e r a t i v e s . "

HB 339 -  "An Act r e l a t i n g  to  the j u d i c i a l  rev iew o f  a d m i n i s t r a t i v e  
r e g u l a t i o n s . "

The meeting o f  the Senate J u d i c i a r y  Committee was c a l l e d  t o  o rd e r  by 
Chairman Rodey at  5:10 P.M. Committee members present  w ere :  S e n a t o r s  
Anderson, Parr ,  and Rodey. Senators  Bennett and Ray were a b s e n t .

003 -  C a l l  to order .

010 -  Mr. Bruce d i s t r i b u t e d  HB 184, Rep. M a r t i n ' s  b i l l .

019 -  Sena tor  Anderson moved to pass HB 184. There was no o b j e c t i o n .

053 -  Chairman Rodey brought HB 621 before  the commit tee .

060 -  Joan Brooks ,  V i t a l  S t a t i s t i c s ,  t e s t i f i e d  in f a v o r  o f  HB 621.

192 -  Jan I v e y ,  Juneau Adoptive  Parents  Group, t e s t i f i e d  in  f a v o r  o f  
tRTs l e g i s l a t i o n  a l s o .

267 -  Chairman Rodey l a i d  HB 621 on the t a b l e .

276 -  The next item on the agenda was HB 678.

290 -  A fter  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 678 on the  t a b l e .  

293 -  The l a s t  item o f  bu s ine s s  was HB 339.



297 -  Mr. Art P e t e r s on ,  Department o f  Law, t e s t i f i e d ,  s t a t i n g  t h a t  i f  
the burden o f  proof  agreement were taken out o f  , then the Department o f  
Law would be in  agreement w ith  t h i s  b i l l .

348 -  D iane  C o l v i n ,  Department o f  Law, t e s t i f i e d ,  e x p l a i n i n g  the  
committee s u b s t i t u t e .

709 -  A f te r  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 339 on the  t a b l e .

712 -  Chairman Rodey adjourned the meeting a t  5:50 P.M.
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MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 26, 1981

Butrov ich  Committee Room, S ta te  C a p i t o l  Juneau ,  A laska 

' . L e g i s l a t i o n  Before Committee:

P0GCh V 
State Capitol 

Juneau, Alaska 99811

SJR 68 -  Propos ing an amendment to the C o n s t i t u t i o n  .of the State  o f  
Alaska p ro v id in g  th a t  a l e g i s l a t o r  who i s  c on v i c t ed  of  a 
fe lony  f o r f e i t s  l e g i s l a t i v e  o f f i c e . , .

HB 678 -  "An Act r e l a t i n g  to membership in  e l e c t r i c  and t e l e p h c ' e  
c o o p e r a t i v e s . "

v I
HB 849 -  "An Act r e l a t i n g  to e l e c t r i c  and te lephone  c o o p e r a t i v e ; . "

HB 339 -  "An Act r e l a t i n g  to the j u d i c i a l  review o f  adm in i s t r a t i v e
r e g u l a t i o n s . "

The meeting o f  the Senate  J u d i c i a r y  Committee was c a l l e d  to order  b\ 
Chairman Rodey at 1:05 P.M. Committee members present  v/ere: Senator ;  
Rodey, Parr ,  and Anderson. Sena tors  Bennett and Ray were absent .

003 -  Cal 1 t o  order .

C IO  -  Chairman Rodey brought HB 678 before the committee.

025 -  Mr. Hutch ins  t e s t i f i e d  in support o f  the b i l l .

147 -  After  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 678 on the tab le .

157 -  Chairman Rodey next brought HB 849 before  the committee .

160 -  Mr. Hutchins  aga in  t e s t i f i e d  in support of  t h i s  l e g i s l a t i o n  ar : 
o f f e r ed  the f o l l ow in g  amendments: On cage 2, L ine  5, add " o r  s p e c i e ' ' 1
between " r e g u l a r "  and "m ee t i n g " .  On P-ge 2, L ine  24, add "and for  e
v a l i d  co rpora te  purpose" between " t ime "  and Mr. Hu lch in s  a l s o
suggested  adding a nek subparagraph (3) under . 1 0 . 2 5 .1 /5 . ,  Parac-epr.
(c ) ,  to  p r o t e c t  the rney ,  c l i e n t  p r i v i l e g e .

166 -  Sena tor  Ray o f fe red  the f o l l ow in g  amendments: On Page 2, L ine  10
add " f o rma l "  between the words "No"  a r :  " a c t i o n " .  On Page 2, L ine  1.',



169 -  Senator  Parr o f f e r ed  the f o l l ow in g  amendment: On Page 2, L ine  25
d e l e t e  [except  the  names, addresses  and accounts  o f  the members],

771 -  After  d i s c u s s i o n  o f  the amendments, Chairman Rodey l a i d  HB 849 on
the t a b l e  and d i r e c t e d  s t a f f  t o  prepare a committee s u b s t i t u t e .

779 -  The next i tem on the c a l end a r  was HB 339.

780 -  R ep re s en ta t i v e  M e t c a l f e  t e s t i f i e s ,  g i v i n g  the i n t e n t  o f  h i s  b i l l .

SIDE TWO

989 -  Mr. Art P e t e r s o n ,  A s s i s t a n t  Attorney G en e r a l ,  t e s t i f i e d  a g a in s t  HB 
339, s t a t i n g  t h a t  t h i s  l e g i s l a t i o n  would on ly  g i v e  more power to the 
court  system i n s t e a d  o f  the L e g i s l a t u r e .  Mr. Peterson o f f e r ed  a 
committee s u b s t i t u t e  f o r  committee c o n s i d e r a t i o n .

244 -  Chairman d i r e c t e d  Sena tor  Anderson to  work as a subcommittee with 
Mr." Bruce to  d r a f t  a committee s u b s t i t u t e .  .• \r

340 -  Ph i l  H o l s f o r t h ,  t e s t i f i e d  in favor  o f  HB.!339.
I

410 -  Chairman Rodey put HB 339 in subcommittee . .

412 -  Next Chairman Rodey brought SJR 68 before  committee.

518 -  A f te r  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  SJR 68 on the t a b l e .

520 -  The committee d i r e c t e d  Chairman Rodey to  return SB 861 and SB 175
to the  S t a t e  A f f a i r s  Committee f o r  fur ther  work.

525 -  Chairman Rodey adjourned the meeting at  2:45 P.M.
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Official Business

•  •

( A l a s k a  J i t a i e  ^ L e g i s l a t u r e

S e m i e

Committee on Judiciary

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 27, 1982

Butrov ich  Committee Room, S t a t e  C a p i t o l  Juneau ,  A laska

L e g i s l a t i o n  Before Committee:

HB 210 -  "An Act r e l a t i n g  r e l a t i n g  to  c h i l d  c u s t o d y . "

HB 184 -  An Act a u t h o r i z i n g  conven ing s p e c i a l  s e s s i o n s  o f  the
l e g i s l a t u r e  a t  any l o c a t i o n  in the s t a t e . "

HB 339 -  "An Act r e l a t i n g  to  the  j u d i c i a l  rev iew ov a dm in i s t r a t i v e  
r e g u l a t i o n s . "

The meeting o f  the Senate J u d i c i a r y  Committee was c a l l e d  to order by 
Chairman Rodey at  5:10 P.M. Committee members presen t  were : Senators  
Parr ,  Anderson, and Rodey. Senators  Bennett  and Ray were absen t .

003 -  C a l 1 to  order .

007 -  Chairman Rodey brought HB 210 before  the committee.

024 -  Ninna K inney , r epre sen t ing  Department o f  HESS, t e s t i f i e d  in
support o f  HB 210.

348 -  Mr. Bruce r e layed  concerns  expressed  by te lephone  c a l l s .

406 -  Sena tor  Parr suggested  the f o l l o w i n g  amendment: Page 3, L in e  12,
d e l e t e  [A f t e r  the f i r s t  conference  e i t h e r  par ty  may w ithdraw ,  o r ] ,  and
on Page 3, L in e  14, d e l e t e  [Upon withdrawal  by e i t h e r  party  o r ] .  There 
was no o b j e c t i o n .

510 -  Senator  Parr moved to  pass CSHB 210 from committee w i th  i n d iv i d u a l  
recommendations. There was no o b j e c t i o n .

528 -  Chairman Rodey brought HB 339 before  the committee .

535 -  Mr. Bruce ex p l a in s  the changes made by the committee s u b s t i t u t e .

561 -  Diane C o l v i n ,  Legal  S e r v i c e s ,  t e s t i f i e d  g i v i n g  exp lan a t io n  of  
committee s u b s t i t u t e .

Pouch V 
State Capitol 

Juneau, Alaska 99811



766 -  S ena tor  Roaey asks  Mr. bruce to  work w ith  Diane? C o l v i n  to prepare 
b e t t e r  language which would requ ire  r e g u l a t i o n s  to  d e r i v e  from s p e c i f i c  
s e c t i o n s  o f  s t a t u t e s  r a ther  than genera l  chapter  p r o v i s i o n s .

827 -  Chairman Rodey l a i d  HB 339 on the t a b l e .

831 -  Chairman Rofley brought HB 184 before  the committee.

SIDE TWO

967 -  Chairman Rodey requested Mr. Bruce to  ge t  in format ion  on s p e c i a l
s e s s i o n s  be ing convened in o ther  areas  o f  the s t a t e  i f  the ma jor i t y  so
w i s h e s .

985 -  The meeting was adjourned a t  6:10 P.N,'.



pr.
T h e  H o n o r a b l e  N e l s  A n d e r s o n  

l&Qaska S t a t e  S e n a t e  
~ P o u c h  " V " , S t a t e  C a p i t o l  B u i l d i n g  
p i i n e a u ,  A K  99 811

|Re: CSHB 339 (State A f f a i r s )  am . V.£

W - —  '
iDear Mr, A n d e r s o n :  ' f

§&s C h a i r m a n  of the S u b c o n m i t t e e  for this bill w e  r e q u e s t  your 
o n s i d e r a t i o n  of our p o s i t i o n  o n  this b i l l .  P l e a s e  c o n s i d e r  the 
o l l o w i n g  r e m a r k s  as t e s t i m o n y  r e l a t e d  to the b i l l .  W e  w o uld 

jalso' a p p r e c i a t e  b eing a part of any d i s c u s s i o n s  r e l a t e d  to the Ib i l l .
e s u p p o r t  the H o u s e  V e r s i o n  of 339. S i m i l a r l y ,  w e  s u p p o r t  any 

l e g i s l a t i o n  t h a t  r e q u i r e s  a m o r e  t h o r o u g h  j u s t i f i c a t i o n  or review 
*, p r i o r  to a d o p t i n g  the r e g u l a t i o n .  W e  feel this bill d o e s  that.
^ S p e c i f i c  c o m m e n t s  a r e  i n c l u d e d  b e l o w  r e l a t e d  to e a c h  S e c t i o n  of
;lthe bill.

r l n  S e c t i o n  1 w e  p r o p o s e  to d e l e t e  the w o r d s  "or i m plied" in line 
. ' e l e v e n  s i n c e  a law passed b y  the l e g i s l a t u r e  s h o u l d  not l e a v e  

i n t e r p r e t a t i o n  up  to the E x e c u t i v e  B r a n c h .  If c l a r i t y  is 
R e q u i r e d  o t h e r  than c a n  be e x p r e s s e d  in a w o r d i n g  of a s t a t u t e  
t h e n  w e  p r o p o s e  a " l e t t e r  of intent" a c c o m p a n y  t h e  law.

I n  S e c t i o n  2 w e  q u e s t i o n  t h e  need to e x c l u d e  the B o a r d s  of 
F i s h e r i e s  & G a m e  from s u b s e c t i o n  030. W e  feel it w ould b e  very 
e a s y  for the D e p a r t m e n t  cf F i s h  & G a m e  or tne B o a r d  to s i t e  a
demonstrcited need for the r e g u l a t i o n s  and s h o u l d  not be p r ovided

i s p e c i a l  t r e a t m e n t .  In  fact, e x i s t i n g  p o l i c i e s ,  I am sure, 
r e q u i . e  a m a n a g e m e n t  plan or s i m i l a r  d o c u m e n t  e x p l a i n i n g  the 
p u r p o s e  of the r e g u l a t i o n  w h i c h  in our o p i n i o n  w o u l d  r e f l e c t  the 
d e m o n s t r a t e d  need for the r e g u l a t i o n .

I n  S e c t i o n  t h r e e  we a r e  o p p o s e d  co i n c l u d i n g  s u b s e c t i o n  t h r e e  as 
?/ a b u r d e n  of proof s i n c e  all r e g u l a t i o n s  a d v e r s e l y  a f f e c t  the 
e c o n o m i c  v i a b i l i t y  of p r i v a t e  b u s i n e s s e s .



LP_ur o p i n i o n  this l e g i s l a t i o n  w o u l d  put the E x e c u t i v e  B r a n c h  o n  
l o t i c e  t h a t  p r o p o s e d  r e g u l a t i o n s  m u s t  be  b e t t e r  j u s t i f i e d  and t h e  
lepartnient of  Law w o u l d  expand its r o l e  in r e v i e w i n g  p r o p o s e d  
e g u l a t i o n s  b y  r e q u i r i n g  the a g e n c y  to d e m o n s t r a t e  a need for the 

julation. If s u c h  s h o u l d  be the case, l i t i g a t i o n  c o s t s  c ould 
>e a v o i d e d  as well us the time c o n s u m e d  in court.

S h o u l d  y o u  d e s i r e  f u r t h e r  d i s c u s s i o n  r e g a r d i n g  our c o n c e r n s  w e  
/quid be  h a p p y  to m e e t  w i t h  you a t  a n y  time.

Si n c e r e l y ,

F r a n k  S e y m o u r  
E x e c u t i v e  V i c e  P r e s i d e n t  
C a p e  Fox C o r p o r a t i o n

R o b e r t  Z i e g l e r  
T e r r y  G a r d i n e r  
Oral F r e e m a n  
R o b e r t  L o e s c h e r

*2.^'
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LEGISLATIVE AFFAIRS AuENCY

M E M O R A N D U M April 27, 1982

SUBJECT:

TO:

FROM:

Validity of Admini s t r a t i v e  Rules 
(SCS CSHB 339)

Senator P a t rick  M. Rodey
Chairman, Senate J u d i cia ry Committee

Diane T. C o l v i r v ^ ^
L egisl a t i v e  Counsel

You have asked us to prepare a draft Senate Committee S u b s t i­
tute for CSHB 339, r e l a t i n g  to adm inistrative  regulations.
That draft is attached, and incorporates the changes you 
submitted to us. However, we have the following comments on 
d eletion of the words "or implied" from AS 44.62.030.

What this proposed change accomplish es is to apply different 
standards for testing the v a l i d i t y  of a regu l a t i o n  for 
regulations adopted by express terms of a statute and for 
regulations adopted by .‘.mplied terms of a statute. That is, 
under AS 44.62.030, as amended by the SCS, a r egula t i o n  
adopted by express terms of a statute would, in order to be 
valid, have to be consi stent w i t h  the statute and the burdens 
imposed woul d have to outweig h the benefits accrued, while a 
regula t i o n  adopted by implied terms would arguably rot have 
to meet these statutory standards. This is not, in our 
opinion, advisable, since it is difficult to argue that one 
type of regulat ion shoul d be treated d ifferently than another.

This may have been your intent in adopting these amendments. 
However, it appears that the intent of this amendment may  
have been to m odi fy the power of an admini strative agency to 
adopt a r e gulation by implication. This is not accomplished, 
we believe, by tne ame ndment suggested. The deletion of the 
words "or implied" does not affect an agency's a u t h ori ty in 
any substantive way, but simply, as indicated above, applies 
different standards to regulation s adopted by express terms 
or by implied terms.

If you wish  further inform a t i o n  on tnis matter, please concact 
u s .

D T C : j \i

Enclosure
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IN T H E  H O U S E  BY THE J U D I CIARY COMMI TTEE

SE N A T E  CS FOR CS FOR HOUSE  B I L L  NO. 339 (Judiciary)

IN THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA 

TW E L F T H  L E G I S L A T U R E  - S E C O N D  SESSION  

A BILL

For an Act entitled: "An Act relating to the validity cf administrative

r e g u l a t i o n s ."

BE' IT ENACTED BY T H E  L E G I S L A T U R E  OF THE S TATE OF ALASKA:

* Sect ion 1. AS 4 4 . 6 2 . 0 3 0  is amended to read:

Sec. 44.62.030. C O NSISTE NCY B E T W E E N  REGU LA T I O N  A N D  STATUTE. If, 

b y  express [ OR IMPLIF.DJ terms of a statute, a state agency has a u t h ority 

to adopt regulations to implement, interpret, make specific or otherwise 

carry out the provisions of the statute, no r e g u l a t i o n  adopted is valid 

or effective unless consistent with the statute and unless the burdens 

imposed on the public by the regula t i o n  are outweighed  by the benefits 

a ccruing to the public from the r e g u l a t i o n  [REASONABLY NECESSARY TO 

C A R R Y  O U T  THE PURPOSE OF THE STATUTE].

L\L\ 62.0

T— V J  i r v v o  o tAJ I

>Tl^Vv] O V '

y w c j t S ,

\ - 1-

- L  20A
SCS CSHB 339(Jud)



^ > H I L  1 _

C o n s u l t i n g  E n g i n e e r  a  L e g i s l a t i v e  C o u n s e l  
M i n i n g  —  G e o l o g y  —  L a n d s

P H O N E  9 0 7 - 5 8 6 - 1 3 8 3

126 FOURTH STREET, No. 1009 
DNEAU. ALASKA 99801

A p r i l  26, 1952

S e n a t o r  N e l s  A n d e r s o n  
T o u c h  "V"
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  Sen. A n d e r s o n

F o l l o w i n g  are m y  c o m m e n t s  o n  C S H 3  3 3 9 (SA) a m

1. Page 1, L i n e  11 - I a g r e e  w i t h  S e n a t o r  P a r r  t h a t  the
£■ r e m o v a l  of the w o r d s  "or i m p l i e d "  w o u l d  e l i m i n a t e  t h e

d i s c r e t i o n a r y  p o w e r s  n o w  a l l o w e d  a state a g e n c y  to "ircly" 
l e g i s l a t i v e  intent.

2. Sec. 2. of t h e  b i l l  s p e a k s  to s e v e r a l  s e c t i o n s  of t h e
F i s h  &  G a m e  C o de. AS 1 6 . 0 5 . 2 5 1  h a s  to do w i t h  the B o a r d
of F i s h e r i e s .  A S  1 6 . 0 5 . 2 5 5  c o v e r s  the B o a r d  of Game.
AS 1 6 . 0 5 . 2 6 0  p r o v i d e s  f o r  the c r e a t i o n  o f  A d v i s o r y  C o m­
m i t t e e s .  All t h r e e  of t h e s e  s e c t i o n s  r e q u i r e  th a t  r e g u­
l a t i o n s  s h a l l  be a d o p t e d  u n d e r  AS  44.52. AS 1 6 . 0 5 . 2 5 7  has 
to do w i t h  S u b s i s t e n c e  H u n t i n g  R e g u l a t i o n s  and only p o r­
ti o n s  of th i s  s e c t i o n  r e q u i r e  AS 4 4 . 6 2  p r o c e d u r e .  T h e  
p u r p o s e  of t h i s  s e c t i o n  is u n c l e a r  to me and I see n o  
r e a s o n  f o r  its a d o p t i o n .

3. The p u r p o s e  of Sec. 3. of the b i l l  is q u i t e  clear. It 
p r o v i d e s  t h a t  if the v a l i d i t y  of a r e g u l a t i o n  is q u e s­
t i o n e d  t h r o u g h  c o u r t  a c t i o n ,  the b u r d e n  of  p r o o f  as to 
v a l i d i t y  lies w i t h  the a g e n c y  a d o p t i n g  t h e  r e g u l a t i o n .  
T h i s  w o u l d  a p p e a r  to be p r o p e r  as the g u i d e l i n e s  s p e l l e d  
out in AS 4 4 . 6 2 . 0 1 0  are q u i t e  c l e a r .  If t n ese g u i d e l i n e s  
are n o t  f o l l o w e d ,  the b u r d e n  of p r o o f  s h o u l d  lie w i o h  
the r e g u l a t o r  - not the r e g u l a t e d .  The 11 ( a )'* o n  L i n e  24 
of t h i s  s e c t i o n  r e f e r s  to the p r e s e n t  A S  4 4 . 6 2 . 3 0 0  w h i c h  
r e a d s  as f o l l o w s :

S e c .  4 4 . 6 2 . 3 0 0 .  C o u r t  r e v i e w .  An i n t e r e s t e d  oersor. 
m a y  get a j u d i c i a l  d e c l a r a t i o n  or, the v a l i d i t y  of a 
r e g u l a t i o n  by b r i n g i n g  a n  a c t i o n  for d e c l a r a t o r y  r e ­
l i e f  in the s u p e r i o r  c o u r t .  In a d d i t i o n  to a n y  ot'r .= v  
g r o u n d  the c o u r t  m a y  d e c l a r e  t h e  r e g u l a t i o n  inval 
(1) f o r  a s u b s t a n t i a l  f a i l u r e  to c o m p l y  w i t h  AS 44.62. 

0 1 0  - 4 4 . 6 2 . 3 2 0 ,  or (2) in the c a s e  of an e m e r g e n c y  
r e g u l a t i o n  or o r d e r  of r e p e a l ,  u p o n  the g r o u n d  t h a t  the 
f a c t s  r e c i t e d  in the s t a t e m e n t  do net c o n s t i t u t e  an  
e m e r g e n c y  u n d e r  Sec. 2 5 C  of this c h a n t e r .



S e n a t o r  Nels A n d e r s o n

I agree t h a t  subpar agraphs (b)(1) and (b)(2) on Page 1, 
L i n e s  2 7 - 2 9  and Page 2, Lines 1 and 2 be combined, and 
(b)(3) be e l i m i n a t e d  - as s u g g e s t e d  by S e n ator Ray.

- 2 - A o r i l  2 6  * 1 9 8 2

R e s p e c t f u l l y  submitted,/
Phil R. H o l d s w o r t h
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F I S C A L  NOTE

CSHB 339(SA) am
R E Q U E S T  $
B i l l / R e s o l u t i o n  Ho._____________________________________________________________ ^
T i t l e  R e l a t i n g  to J u d i c i a l  R eview nf Aripnni<;trat.ivp~Rpqi.»la H o n s _______
Req u e s t e d  bv  R ep re s en ta t i v e  M e t c a l f e _____________________Date Anri 1 1. 1982

II. F I S C A L  D E TAIL 
A g e n c y  Affected_ Adm in i s t r a t i on
Pr o g r a m  Category Affected_______
BRU, Program.. Or Subprogram(s) Affected_
(Notes If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EX P E N D I T U R E S  (Thousands of Dollars)

100 PERS O N A L  SERVICES
200 T R A V E L
300 C O N T R ACTUAL
400 COMMODITIES
500 E Q UIPMENT
60C L A N D  & STRUCTURES
700 GRANTS,CLAIMS,ETC.

T O T A L

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

•

. -
0 0 0 0 0 0

F UNDING (Thousands of Dollars)

G E N E R A L  FUND
FEDERAL FUNDS
OTHER (Specify Source)

0 n 0

CTO

0

POSITIONS

FULL TIME
PART TIME
TEM P O R A R Y

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

HB 339 as amerded w i l l  have no f i s c a l  imoact  on the Department o f  
A dm in i s t r a t i o n .

IV. DATE Apri l '982 PREFARED by__ Kenneth R. R y a k l  u / l  
  ^ 0 ^ 2 7  7 IAGENCY

Original: Legislative Finance P H O N E   ________________
cc: Budget ar.d Management

Prime Sponsor (First Legislator Mamed) M e t c a l f e ,  Abood, Barnes e t  al
33-001 (Rev. 12/61) O f f i c e  o f  the Governor:  Keith Sneckinn
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G sooG feton 319 Seward St., Juneau, Alaska 99801 * (907) 586-1790 

REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES
Chairman ol r y  Board 
T o m  Mingen 

Fairbanks Memorial 
Mospi'al 

Fairbanks

Cn« lr man-Elect 
Ronald A . ' arenas 
Alaska Hospital and 
Medical &  nier 

Anchorage

SecietaryTTreaiurer Mark Hawkins 
Silka  Community Hospital  
Sitka
Immediate P t s l  Chairman Sister Barbara H aase  
Ketchikan General Hospital Ketchikan
Deleg ate 10 me American 

Hospnai Association 
At M C a m o sso  
Providence Hsspnal  
Anchorage
Alternate Delegate to me American Hospital A s s o c  
Edward Zem e Cordova Community Hospital 
Cordova
Delegate lo  the American Health Care Associa tion  
J a c k  Buck
St Ann's Nursmg H ome 
Juneau
/ l l e rn a le  Delegate to  the American H ea i lh C are  Assoc ia tion  
Emma 0 Ivy
Wrangell General Hospital 
Wrangell
Delegate to m t  Associa tion 
ol Western Hcspllals Michaol Herrin;

South Peninsula Hospital 
Home i
Alternate Delegate lo  the Associat ion o l Western 

Hospitals
Daniel Van Wienngen 
Kodiak island Hospital Kodiak
Trustee Delegate l o t n e  
American Hosouat A sso c .  U oeK ad ish  

Trustee.  Pro n aen ce  Hospital 
Ancnorage
Alternate Trustee De le gate  lo  American r-otpnal 

Association Robert J e n s e n  
Central Pe m nsjla-Hospila l 
Soldpina
Prestoent 
Dennis L. DeV.Til 
Juneau

J a n u a r y  26, 1982

T h e  H onorable R a m o n a  L. Barnes 

St a t e  Capitol 

P o u c h  V

Juneau, A K  99811

Dear R e p r e s entative Barnes:

SUBJECT: CSHB 339

The Alaska State Hospital A s s o c iation wishes to indicate 

its support for CSHB 339 w h i c h  is before the Judiciary Commit­

tee for consideration.

We believe that regulations are an important and j u s t i­

fiabl e  activity and do in most cases protect the public. As 

an industry which as institutions must abide by lice n s u r e  

re g u l a t i o n s  developed by the Department of Health and Social 

Services, as employers must r e s p o n d  to the Department of Labor, 

as employers of nurses must abide by regulations promulgated 

by the Department of Commerce and Economic Development, and so 

forth, we believe w e  have some feeling for interaction w i t h  

the regulatory process. We are finding, however, that r e g u­

lators are beginning to regulate, not because of a p u blic 

need, out because the regulator believes the regulation is a 

n i c e  iuea. One s upported by the regulator and not precluded 

by law.

This A s s o c iation believes that CSHB 339 will r e t u r n  

r e g u l a t i o n  to its proper role, that of protecting the public 

by r e s p onding to demonstrated need. It will preclude the use 

of reg u l a t i o n  to foster the ideology of the regulator.

o



In this time of c o n cern about h e a l t h  care costs it is 

important that government not unnecessarily i n c r e a s e  costs 

through unnecessary regulation. We b e l ieve CSHB 339 will 

help achieve that goal.

Dennis L. DeWitt 

President

D LD:jp
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December

D E P A R T M E N T  O F  F I S H  A N D  C A M E

OFFICE OF THE COMMISSIONER

. 1981

JAYS. HAUUGXD. GOVERNOR

P.O. BOX  3-2000 
JUNEAU. ALASKA 33802 
PHONE: ( q 0 7 )  i ^ - M O Q

Honorable  Ray M e tc a l fe ,  Chairman 
House S ta te  A f f a i r s  Committee 
600 W. ^1s t  A v e . ,  Su ite  201-A 
Anchorage, AK 99503

Dear Hr .  M e t c a l f e :

I r e g re t  tha t  a r e p re s e n t a t i v e  of the Department o f  F i s h  and Game was not able 
to a t ten d  your  hearing  o f  November 23 ,  1981. 1 do apprec ia te  the opportunity
to comment in w r i t i n g ,  p a r t i c u l a r l y  s i n c e  three  of the items you w i l l  have 
d i s c u s s e d  could s e r i o u s l y  impact the Department's and Boards of F i s h e r i e s '  and 
Game's a b i l i t y  to  manage the S t a t e ' s  f i s h  and game resources  in an e f f i c i e n t  
manner tha t  b e n e f i t s  the p u b l i c .

KB 339

The s u b s t i t u t i o n  o f  " a b s o lu t e l y "  fo r  " reaso nab le "  in  AS ^ . 6 2 . 0 3 0  has the very  
rea l  p o t e n t ia l  o f  having the cour ts  negate a ’ 1 r e g u la to ry  act ions  r e l a t i v e  to 
f i s h  and game management. The Boards o f  F i s h e r ie s  and Game were e s tab l i shed  
fo r  the  purpose o f  c o n se rv a t io n  and developnaent of f i s h  and game resources and 
may adopt r e g u la t io n s  to accompli sh those  goals (AS 16 .05 .221 ,  251,  and 257) .  
Groups such as Greenpeace cou ld  cha l leng e  that  sport hunting of Da l i  sheep is 
not a b s o l u t e l y  necessa ry  f o r  c o n se rv a t io n  and development of that  resource ;  
the cour t  would issue  a temporary r e s t r a i n i n g  order c lo s in g  the season u n t i l
the L,tate could prove the r e g u la t io n  was abso lu te ly  necessary  and the State
would lose r e c r e a t io n a l  o p p o r t u n i t i e s  and income. S i m i l a r l y ,  sp inn ing  lure 
f i she rm en  could cha l lenge  r e g u la t io n s  e s t a b l i s h in g  f l y  f i sh in g  o n ly  areas and 
commercial  f ishermen could cha l leng e  re g u la t io n s  that  ensure an equ i tab le  
h a r v e s t  fo r  spor t  f ishermen.  As you can see ,  these types of l i t i g a t i o n  could 
v e ry  e a s i l y  h inde r  management o f  the resources  ar.d c r e a te  f r u s t r a t i o n  and 
an in o s i  t-.ies between resource u se r s .

HB 3^0

F i r s t  of a l l ,  I would l i k e  to  say that statement number (1) of the f ind ings  is  
an i n s u l t  to those c i t i z e n s  o f  the S ta te  that  have donated th e i r  time to serve 
on the  Boards o f  F i s h e r i e s  and Game. These people have beer, se le c te d  by the 
Governor ,  conf irmed by the L e g i s l a t u r e , and have mainta ined a very  high leve l  
o f  i n t e g r i t y  and j u s t i c e  in t . i e i r  d e c i s io n s  on management of the S t a t e ' s  
r e s o u r c e s .  Rather  than pre judge t h e i r  a b i l i t i e s ,  I would recommend t l .a t  i f  
you a re  not s a t i s f i e d  with  t h e i r  performance you recommend to the Governor 
th a t  they be removed. I f  you t h in k  the Boards have acted  beyond t h e i r  s t a t u ­
t o r y  a u t h o r i t y ,  then amend tha t  a u t h o r i t y  by making i t  more s p e c i f i c .



Honorable Ray Metcalfe -2 - December 1, 1981

The requirement f o r  l e g i s l a t i v e  approval o f  regu la t ions  befo re they become 
e f f e c t i v e  could s e r i o u s l y  delay implementation o f  f i s h  and game management 
systems. The Boards c u r r e n t ly  meet twice a year to cons ide r  p roposa ls  fo r  
changes t o  hunting and f i s h in g  r egu la t i on s .  These meetings are timed to a l low 
the g r e a t e s t  amount o f  input and involvement from the pub l ic ,  provide the best 
and most cu r rent  data ,  and to ensure that any changes made are in p lace and 
the p u b l i c  so informed be fo re  the s t a r t  o f  the various seasons. The Leg is la ­
ture i s  a very busy body with tremendous r e s p o n s ib i l i t i e s  and heavy work loads 
and t h u s .w i l l  not have the time to  devote to f i s h  and game resource issues 
that the Boards do. The issues may not be a l e g i s l a t i v e  p r i o r i t y  compared to  
o i l  and gas revenue, power p r o j e c t s ,  soc ia l  programs, e t c .  with the resu l t  
that new resource management programs may not be approved by the Legis lature 
e a r i y  enough in a sessiion to be in place by the mid-Apri l  s ta r t  o f  some o f  the 
major commercial f i s h e r i e s .

* * •«
In the  case  o f  f i s h  and game management, the estab l i shm ent  of a c i t i z e n ' s  
rev iew committee i s  not war ranted .  F i sh  and game re g u la t io n s  are reviewed 
a n n u a l ly  by three p u b l i c  bod ies :  loca l  F i s h  and Game Adv iso ry  Committees,
Regional Resource C o u n c i l s ,  and the Boards.  To in se r t  another committee made 
up of  people attuned to i s su es  o ther  than f i s h  and game would f r u s t r a t e  the 
present  system and inc re ase  the a d m in i s t r a t i v e  burden o f  the Department.

HJR 28
The L e g i s l a t u r e  has mandated broad p u b l i c  input in the fo rm a l i z a t io n  and 
adoption o f  f i s h  and game re g u la t io n s  by i t s  creac ion o f  pub l i c  regu la to ry  
bodies ( the  B o a rd s ) ,  p u b l i c  a d v i s o ry  bodies ( lo c a l  A d v i so ry  Committees) ,  and 
the A d m i n i s t r a t i v e  Procedures A c t .  The adoption of the proposed c o n s t i t u t io n a l  
amendment would a l lo w  a committee or committees to annul a reg u la t io n  that had 
gone through t h i s  e x te n s iv e  p u b l i c  rev iew .  T h i s  would be f r u s t r a t i n g  those 
who have invo lved themselves in the above p u b l i c  process  only  to f in d  that 
some s m a l l ,  i n f l u e n t i a l  group had convinced a l e g i s l a t i v e  committee to  annul 
a r e g u l a t i o n .  E v e n t u a l l y  the p u b l i c  would turn  to the L e g i s l a t u r e  ra the r  than 
the o t h e r  p u t ' i c  gro ps as the dec is ion  making body.

In summary, the b i l l s  reviewed would hinder e f f i c i e n t  and equ i tab le  management 
of  the  S t a t e ' s  f i s h  and game resources  and f r u s t r a t e  the present systems 
e s t a b l i s h e d  to maximize p u b l i c  involvement in the d e c i s io n  making process .

i thank you again f o r  the o ppor tun i ty  to comment on these  b i l l s  and request 
the chance to  submit a d d i t io n a l  comments in the fu t u re .

S i n c e r e l y ,

R jna ’ d 0.  Skoog 
C<. mrr.i s s  ioner
(907) 1*65-^100



Summary of Attached Legislative Proposals:

Designed to Bring About Reduction in 
Regulation and Regulative Authority

The attached legislative proposals consist of three separate bills. The first 
of the three bills is relatively simple and stands by itself on its own merits. 
The other two proposals become far more complicated and are basically companion 
pieces of legislation.

Under current Alaska Law, any department who has the authority to premulgate 
regulation may do so at any time which it is able to rationalize under it's 
own initiative that the regulation it desires is reasonably necessary, for 
the purpose of implementing the intent of the Legislature on any given piece 
of legislation that grants the authority to the department to promulgate 
regulations for the purpose of implementing a statute.

The first half of the legislative proposal changes the circumstances uiider 
which a department can promulgate regulation. The passage of^this legislation 
would remove the term "reasonably necessary’" for the purpose of implementing 
legislative intent and replace the language with terminology that would require 
promulgated regulations to be "absolutely necessary'^before they cculd be 
promulgtted. i.

Also under current law, if a private citizen were to challenge a regulation 
on the basis that it was not "reasonably necessary", the burden falls upon 
the challenging party to prove that a regulation was not reasonable. In the 
absence of proof that it is "not reasonable", the regulation is sustained and 
left on the book,*;.

Should this legij;lative proposal become law, the burden of proof would reverse.. 
Any private citizen challenging a regulation would then place the burden on . 
the State and the regulating authority to prove that in fact the regulation 
was "absolutely necessary* for the purpose of implementing the intent of the 
legislature".

In the absence of proof by the State that the challenged regulation was 
"absolutely nec<_isary", the regulation would be stricken from the Alaska 
Administrative Cede.

The goal of the change in the law would be to reverse the current rate of 

growth of the Adciinistrative Code. Currently, the incentives under the lav 
are resulting it a constant growth of regulation. This proposal would provide 
a release valve that would allow regulation to trickle away at a rate that 
would be hopefully equal to, if not faster than the rate at which it currently 
trickles into the Administrative Code.

The following two legislative proposals are far more complicated.

To this point, the Legislature has always shied away from requiring a sunset 
of regulations. The dominant reason is because many members of the Legislature 
feel that this would create an avalanche of paper work reviewing regulations 
for the purpose, of either sustaining them or allowing then to autrnarically 
expin and be removed from the code.



Page 2

The attached regulation sunset proposal would require the creation of a citizen 
committee to undertake the initial avalanche of paper work resulting from the 
regulatory review.

Following a two year review, the citizen's committee would report to the 
Legislature regulations which it recommended to> be sunset, regulations which 
it recommended to be sustained, and regulations which it found to be too 
controversial and felt should be reviewed by the legislature.

Following the completion of the committee's work and the dissolving of the ;
committee, all regulations not sustained by the legislature would be automatically 
removed from the Administrative Code. Frcm that .point on all regulations would 
periodically come up for review on a rotating basis at which time, they would 
be either allowed to fall by the wayside riE found to be important enough to 
be sustained by the Legislature.

Even with required reviews being rotated over a period of years, most Legislators
feel that even that amount of review would cause an avalanche of paper work '
adding months to the length of any given legislative session. Therefore, it !
seems that there is a need to divide and delegate the review authority. To 
do so would require a constitutional amendment.

Until a recent Supreme Court decision, the Legislature occasionally excercised I
it's authority to annul regulations via a resolution of both houses of the tf
Legislature. A recent Supreme Court decision now has given regulations the S
full authority and weight of statutes acted upon by the Legislature. As a 1
result of the court decision, it is now necessary for a bill rather than a f
resolution to be pushed through the entire legislative process in order to I
remove a regulation. |

Prior to the Supreme Court decision, the Legislature made some use of it's |
assumed authority to annul regulations via the resolution. But without the |
incentive of the required regulation review, compound with th( disincentive J
that stems from the requirement that the intirety of each body act in unison 
to review and overrule a regulation has resulted in very little annulment of 
regulation.

The attached proposed constitutional amendment not only re-establishes the 

authority to annul regulations via resolutions, it goes one step further to 
delegate thar. authority to the respective committees that are normally charges 
with the duty of dealing with the department that wrote the regulation. (Example''
If the Dept, of Transportation were to promulgate a regulation, a joint resolution, 
by the House Transportation Committee and the Senate Transportation Committee 
could annul that regulation.

Although .'•he annulment of a regulation would be removed from the scrutiny of
the entirely of each body of the Legislature, the work load would be dLvided
sufficiently tc insure that t.he job was done. Secondly, Joint Committees of
the Legislature would be far more representative of the feeling of the public
than would a single bureaucrat hidden within the bureaucracy whc is not subject M
to public opinion at election time.

Please review the attached legislative proprsals and share with me whatever 
thoughts you might have that you feel would improve upon their intent.

x



MEMORANDUM
K e i t h  S p e c k i n g  

L e g i s l a t i v e  A s s i s t a n t  

G o v e r n o r ' s  O f f i c e

DATE: A p r i l  1, 1 9 8 2

FILE NO

TELEPHONE NO: 4 6 5 - 3 6 0 0

f h o m : W I L S O N  L. C O N D O N

A T T O R N E Y  G E N E R A L

SU BJECT :
- C S H B  3 3 9 (SA) a m

_  mm m -m _  .  mm
J u d i c i a l  R e v i e w  o f k-

A d m i n i s t r a t i v e

R e g u l a t i o n s

A r t h u r  H. P e t e r s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

A s  y o u  k n o w ,  this' b i l l  h a s  p a s s e d  t h e  R j u s e  a:.a i s  n o w  

i n  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  T h e  v e r s i o n  t h a t  p a s s e d  

t h e  H o u s e  i s  w o r s e  t h a n  t h e  v e r s i o n  t h a t  c a m e  o u t  o f  t h e  

S t a t e  A f f a i r s  C o m m i t t e e ,  b u t  p e r h a p s  n o t  as b a d  as t h e  

o r i g i n a l  o n e  ( w h i c h  w o u l d  h a v e  r e q u i r e d  r e g u l a t i o n s  t o  b e  

" a b s o l u t e l y  n e c e s s a r y " ) .  T h e  b i l l  p r e s e n t s  s e v e r a l  v e r y  

s e r i o u s  p r o b l e m s  a n d  d e f i n i t e l y  s h o u l d  n o t  b e  e n a c t e d .  A  

v e r y  b r i e f  d e s c r i p t i o n  of s o m e  o f  t h o s e  p r o b l e m s  is s e t  o u t  

i n  t h e  a t t a c h e d  f i s c a l  n o t e ,  p r e p a r e d  b y  t h i s  d e p a r t m e n t ’s 

d i r e c t o r  o f  a d m i n i s t r a t i v e  s e r v i c e s .  A l s o  a t t a c h e d  i s  a  

d r a f t  o f  a p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w h i c h  w e  b e l i e v e  

t h e  e x e c u t i v e  b r a n c h  c o u l d  l i v e  w i t h .

T h e  a t t a c h e d  d r a f t  b i l l  is a c o m p r o m i s e .  T h e  D e p a r t ­

m e n t  o f  L a w  f i r m l y  b e l i e v e s  that: t h e  e x i s t i n g  l a w  s h o u l d  n o t  

b e  a m e n d e d .  I t  is c o n s i s t e n t  w i t h  t h e  o v e r w h e l m i n g  w e i g h t  

o f  a d m i n i s t r a t i v e  l a w  t h r o u g h o u t  t h e  c o u n t r y .  I n  a d d i t i o n ,  

i t  h a s  s e r v e d  A l a s k a  w e l l .

I f  C S H B  3 3 9 (SA) a m  s h o u l d  b e  s c h e d u l e d  f o r  a c o m m i t t e e  

h e a r i n g  i n  t h e  S e n a t e ,  t h e  D e p a r t m e n t  o f  L a w  p l a n s  to b e  

r e p r e s e n t e d  i n  o r d e r  t o  o p p o s e  t h e  b i l l .  T h e  p r i m e  s p o n s o r  

o f  t h e  b i l l  h a s  s a i d  c h a t  h i s  i n t e n t  is t o  " n a r r o w  t h e  

w i n d o w "  t h r o u g h  w h i c h  r e g u l a t i o n s  m a y  b e  a d o p t e d -, t h u s  

p e r h a p s  r e d u c i n g  t h e  n u m b e r  o f  r e g u l a t i o n s .  T h a t  o b j e c t i v e  

c o u l d  b e  m e t ,  a t  l e a s t  in p a r t ,  w i t h o u t  s u c h  a  v i o l e n t  

u p h e a v a l  o f  t h e  l a w  i n  t h i s  a r e a ,  b y  t h e  a t t a c h e d  p r o p o s e d  

c o m m i t t e e  s u b s t i t u t e  b i l l .

T h e  c u r r e n t  t i t l e  of t h e  b i l l  is n o t  r e a l ] -; a s  d e s c r i p ­

t i v e  as it m i g h t  be, b u t ,  f o r  t h e  m o m e n t ,  I h a v e  u s e d  i t  o n  

t h e  a t t a c h e d  d r a f t .  It p r o b a b l y  s h o u l d  b e  c h a n g e d ,  w h e t h e r  
o r  n o t  t h i s  d r a f t  is a c c e p t e d .

W L C / A H P / l w

02-001 (Rrv. 5/751



FISCAL NOTE

T HE L E G I S L A T U R E  OF T HE STATE OF A L A S K A
T W E L F T H  L E G I S L A T U R E

Bill/Resolution No. CSHB 339 (State Affairs)___________________ _________

Title "An Act relating to the judicial review of administrative reouTat~ion s . M 
R e q u e s t e d  bv I he Utfice of the Governor _____________ Date March 22. 1982

II. FISCAL DETAIL 
Agency Affected Department of Law__________________

General GovernmentProgram Category A f f e c t e d ________________________________
BRU, Program, Or Subprogram(s) Affected Legal Services_____________________
(Note: If more than one budget component is affected, separate lii.e-item 

amounts and funding f.or each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 155.9 168.4 181.9 196.5 212.2
200 TRAVEL 10.0. 10.8 11.7 12.6 13.6
300 CONTRACTUAL 22.0- 23.8 25.7 27.8 30.0
400 COMMODITIES m  r 5 2 5 fi fi.n fi 5
500 EQUIPMENT
600 LAND & STRUCTURES

/ 14.0 -0- -0- -0- -0-

700 GRANTS,CLAIMS,ETC.

TOTAL
212.7 208.2 224.9 242.9 262.3

FUNDING (Thousands of Dollars)

GENERAL FUND 212./ 208.2 224.9 242.9 . 202.3
FEDERAL FUNDS
OTHER (Specify Source)

.

POSITIONS

FULL TIME 3.0 3.0 3.0 3.0 3.0
PART TIME
TEMPORARY •

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) • 

T n i s  b i l l  c h a n g e s  t h e  j u d i c i a l  s t a n d a r d  of r e v i e w  f o r  t h e  

s t a t e ' s  a d m i n i s t r a t i v e  c o d e  f r o m  "’- e a s o n a b l y  n e c e s s a r y "  t o  

" t h e r e  is a c l e a r l y  d e m o t . - c r a t e d  n e e d  f o r  t h e  r e g u l a t i o n . "  T h e  

d e p a r t m e n t  a n t i c i p a t e s  t h a t  t h e  p r i m a r y  r e g u l a t o r y  a r e a s  w h i c h  

w i l l  De c n a l l e n g e d  a s  a. r e s u l t  o f  t h i s  b i l l  w i l l  b e  t h o s e  w i t h  

n i g h  m o n e t a r y  v a l u e s ,  s u c n  as t h e  p e r m i t t i n g  r e g u l a t i o n s  w h i c h  

g o v e r n  o i l  a n d  g a s  d r i l l i n g  a n d  d e v e l o p m e n t .  R e g u l a t i o n s  w h i c h  
d e a l  w i t h  t h e  p u b l i c  h e a l t h  a s p e c t s  o f  f o o d  p r e p a r a t i o n  a n d  
f o o d  p r o c e s s i n g  a r e  a l s o  l i k e l y  c a n d i d a t e s  f o r  c h a l l e n g e .  

B e c a u s e  t n e  n e w  b u r d e n  o f  p r o o f ,  p r o v i d e d  b y  t h i s  b i l l ,  w i l l  b e  
v e r y  g r e a t ,  it w i l l  b e  n e c e s s a r y  f o r  t h e  s t a t e  t o  i n c r e a s e  i t s  
l e g a l  r e s o u r c e s  to a d v i s e  t h e  v a r i o u s  a g e n d a s  a n d  t o  d e f e n d  

a g a i n s t  t h o s e  k i n d s  o f  c h a l l e n g e s .

IV. d a t e  April 1, 1982 p r e p a r e d  B ^ 1'c*iar'd Pegues, Director, Admin. Svcs. 
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T h e  a d d i t i o n  o f  t w o  a t t o r n e y s  a n d  o n e  l e g a l  s e c r e t a r y  w i l l  b e  

r e q u i r e d  to d e a l  w i t h  p r o b l e m s  a n d  t o  d e f e n d  a g a i n s t  e x p e c t e d  

c h a l l e n g e s ,  p a r t i c u l a r l y  t h o s e  w h i c h  w i l l  a r i s e  f r o m  t h e  h i g h l y  
c o m p l e x  r e s o u r c e s  d e v e l o p m e n t  a r e a .  T h e  d e p a r t m e n t  n o t e s  t h a t  

t h e  s o l e  e x c l u s i o n  o f  c e r t a i n  B o a r d  of F i s h e r i e s  a n d  B o a r d  o f  

G a m e  r e g u l a t i o n s ,  e x e m p t e d  b y  t h e  b i l l  f r o m  t h e  n e w  s t a n d a r d ,  
m a y ,  b y  t h e i r  e x e m p t i o n ,  b e  t h e  c a u s e  o f  a d d i t i o n a l  l i t i g a t i o n .

L a s t l y ,  t h e  d e p a r t m e n t  n o t e s  t h a t  it m a y  b e  i m p o s s i b l e  t o  p r o v e  

t h a t  t h e  c o s t s  t o  t h e  p r i v a t e  s e c t o r  of t h e  r e g u l a t i o n s  w i l l  

n o t  a d v e r s e l y  a f f e c t  t h e  e c o n o m i c  v i a b i l i t y  o f  p r i v a t e  

b u s i n e s s ,  as p r o v i d e d  f o r  i n  A S  4 4 . 6 2 . 0 3 0 ( 3 ) .  I n  a d e p r e s s e d  

m a r k e t p l a c e ,  t h e  c o s t  of r e g u l a t i o n s  m a y  w e l l  a f f e c t  t h e  

v i a b i l i t y  o f  a m a r g i n a l l y  p r o f i t a b l e  b u s i n e s s .  T h e  e f f e c t  o f  

t h i s  s e c t i o n  a p p e a r s  t o  e x e m p t  t h o s e  b u s i n e s s e s  w h i c h  w o u l d  b e  

s o  a f f e c t e d .  In t h e  c a s e ,  f o r  i n s t a n c e ,  o f  a d e p r e s s e d  c a n n e d  
s a l m o n  m a r k e t  t h e  e x e m p t i o n  o f  t h e  i n d u s t r y  f r o m  t h e  s t a t e ' s  

p u b l i c  h e a l t h  r e g u l a t i o n s  c o u l d  p r o v e  d i s a s t e r o u s ,  b o t h  
s o c i a l l y  a n d  e c o n o m i c a l l y .  In a d d i t i o n ,  s o m e  r e g u l a t i o n s  w i l l  

r e q u i r e  s o m e  b u s i n e s s e s  to s p e n d  a d d i t i o n a l  m o n e y .  I s  t h a t  

e x p e n d i t u r e  a n  " a d v e r s e "  e f f e c t ?  W h a t ,  e x a c t l y ,  is t h e  

" e c o n o m i c  v i a b i l i t y "  c o n t e m p l a t e d  b y  t h i s  s t a t u t e ?  T h i s  

p r o v i s i o n  is a l m o s t  c e r t a i n  t o  c a u s e  p r o l o n g e d  a n d  c o s t l y  

l i t i g a t i o n .

C o s t  D e t a i l

P e r s o n a l  S e r v i c e s :

I A t t o r n e y  I V  ( 2 4 A )  ( A n c h o r a g e )  

i A t t o r n e y  I V  ( 2 4 A )  ( A n c h o r a g e )

1 L e g a l  S e c r e t a r y  I ( 1 0B) ( A n c h o r a g e )

$ 6 4 , 2 4 1  
6 4 , 2 4 1  

2 7 , 3 8 8  
$ 1 5 3 , 8 7 0

T r a v e l :

$ 5 , 0 0 0  f o r  e a c h  a t t o r n e y  f o r  l i t i g a t i o n  

a n d  w i t n e s s  t r a v e l ;  2 x 5 , 0 0 0  = $  1 0 . 0 0 0  
$  1 0 , 0 0 0

C o n t r a c t u a l :

C o m m u n i c a t i o n s  a n d  c o p y i n g  e x p e n s e  $ 5 0 0  p e r  

a t t o r n e y ,  p e r  m o n t n ;  5 0 0  x 2 x 12 =

E x p e r t  w i t n e s s  a n d  o t n e r  o u t s i d e  l i t i g a t i o n  

e x p e n s e

$  1 2 , 0 0 0

1 0 , 0 0 0  
$  2 2 , 0 0 0



C o m m o d i t i e s :

E x p e n d a b l e  d e s k  t o p  m a t e r i a l s  §100 p e r  m o n t h ,  

p e r  m o n t h ,  p e r  e m p l o y e e ,  1 0 0  x 3 x 1 2  = 

R e c u r r e n t  l i b r a r y  e x p e n s e

S t a r t u p  l i b r a r y  a n d  o f f i c e  f u r n i t u r e  ( o n e - t i m e )

E q u i p m e n t :

N e w  p o s i t i o n  e q u i p m e n t  6 0 0  x 3 =  ( o n e - t i m e )  

W o r d  p r o c e s s o r  ( o n e - t i m e )

T o t a l  C o s t s :

$ 3 , 6 0 0

1 , 2 0 0  
6 , 0 0 0  

§ 1 0 , 8 0 0

$ 1 , 8 0 0  

1 2 , 2 0 0  
§ 1 4 , 0 0 0

§ 2 1 2 , 6 7 0

C o s t s  b a y o n d  F Y 8 3  h a v e  b e e n  i n c r e a s e d  u s i n g  a n  8 %  a n n u a l  
i n f l a t i o n  f a c t o r .
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