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COMMITTEE REPOF#
SENATE

1/18/82 FURTHER: State Affairs

Date: /\N/l\/l./f/, IV A Z -

Mr. President:

The Committee on JUDICTARY has had CSHB 33*<3A>

judicial review of administrative regulation:

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1] do not pass
[ 1 do pass with attached amendments(s)
[ ] same title
[ (] replace with CS for / - [ ] new title
10]
and recommends T £t >n 0A
[ ] AND attaches a "Letter of Intent” [ 1] New Fiscal Note
[ 1] reports it back without recommendation
[ 1 referred to the Commi ttee
MEMBERS SIGNING MEMBERS HAVING
DO PASS' OTHER RECOMMENDATIONS:
m /A, |1
3L
N 7 77 v I A? >/
1/ /7N
1 m
CHAIRMAN
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Original sponsors: Metcalfe, Abood,
Barnes, et al

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 SENATE CS FOR CS FOR HOUSE BILL NO. 339 (Judiciary)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TWELFTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act entitled: "An Act relating to adoption of administrative regula—
7 tions ."
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:*"¢
g * Section 1. AS 24.30 1is amended by adding "a new section to read:
10 Sec. 24.30.032. REGULATIONS STATEMENT ON BILLS. Each bill that
u would require the adoption of regulations "H"enacted 1into law shall
12 contain a statement granting express authority to adopt those regula—
13 tions. IT a Dbill does not contain this statement of authority, an
1 agency may not adopt regulations to implement, 1interpret, or otherwise
15 carry out the provisions of the statute or statutes enacted by or other—
16 wise affected by the bill.
17 * Sec. 2. APPLICABILITY. AS 24.30.032 added by sec. 1 of this Act applies
18 to bills introduced into the Alaska legislature after the adjournment of the
B second Session of the Twelfth Legislature. The authority granted by a state—
20 ment required by AS 24.30.032 applies to statutory provisions added or amenaec
2 by the Thirteenth Legislature or subsequent legislatures, and does not affect
22 regulations adopted under statutory provisions added or amended before the
23 Thirteenth Legislature, regardless of whether these regulations were adopted
U by express authority, implied authority, or under the general authority
2 graited to a department or agency to adopt regulations to carry out the
26 provisions of a title or chapter.
27!
28!
%45

~Imm SCS CSHB 339(Jud)



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 28, 1982
SUBJECT: Adoption of administrative regulations
(HB 339)
TO: Senator Patrick M. Rodey
Representative Ray H. Metcalfe
Chairmen, Conference Committee HB 339
FROM: Richard A. Bradley

Legislative Counsel

The last sentence of the proposed Sec. 24.30.032 contains
the following proposed language:

ITf a bill does not contain a statement prohibiting the
adoption of regulations, an agency may adopt regulations
to implement the statute or statutes enacted or otherwise
affected by the bill.

The language appears to reverse the rule apparently conceded
by Assistant Attorney General Art Peterson in his May 24th
memorandum to Representative Metcalfe on an earlier version
of HB 339: that an agency may only adopt "legislative type”
regulations (as opposed to "interpretive type"™ regulations™)
to implement a statutory scheme 1if_ the legislature grants

the agency the authority to adopt regulations. The committee
may have intended the result and it may not be undesirable.

But since the focus of this bill is on the practices of the
executive in the adoption of regulations, 1f the committee
had in fact not intended this result, | did not want the
committees to miss the implication of the language. It says
that in the absence of an affirmative prohibition, an agency
automatically 1is granted the authority to adopt regulations”,
at least once a general statutory scheme 1is modified by a
bill not containing a prohibition.

RAB:1jb



Driginal sponsors: Metcalfe, Abood, Offered: 5/10/82

Barnes, et al Referred: State
Affairs

1yN THE HOUSE BY THE JUDICIARY COMMITTEE
2 SENATE CS FOR CS FOR HOUSE BILL NO. 339 *"Judiciary)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TWELFTH LEGISLATURE - SECOND SESSION
5 A BILL
8For an Act entitled: "An Act relating to adoption of administrative regula—
! tions
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * Section 1. AS 24.30 1is amended by adding a new section to read:
10 Sec. 24.30.032. REGULATIONS STATEMENT ON BILLS. Each bill fshal"l
u contain a statement /regarding the adoption of regulations by the agency
12 affected by the bill. The statement'éﬁzﬁgfg¥2y¥}¥;; exﬁ%@§§‘authority
B to adopt regulations to implement [therjroift**n”~of the bill. . a bill
14 Jftdoes nochontainAthis statement of{é&¥%8yit§J an agency may jftCAndopt
b regulr.i-ions "o implement the statute or statutes enacted by or otherwise
16 affected by the bill.
o * Sec. 2. APPLICABILITY. AS 24.30.032 added by sec. 1 of this Act applies
" to bills introduced into the Alaska legislature after the adjournment of the
¥ second Session of the Twelfth Legislature. The authority granted by a state—
20 ment required by AS 24.30.032 applies to statutory provisions added or amended
2 by the Thirteenth Legislature or subsequent legislatures, and does not affect
2

23

24

25

26

27

28

29

regulations adopted under statutory provisions added or amended before the
Thirteenth Legislature, regardless of whether these regulations were adopted
by express authority, implied authority, or under the general authority
granted to a department or agency to adopt regulations to carry out the

provisions of a ticla or chapter.

-1- SCS CSHB 339 (Jud)
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Senate
Committer, on \Judiciary Nuhv

State Capitol
Official Business Juneau, Alaska 99811

MINUTE!- OF THE SENATE JUDICIARY .QMMITTEE
OF
Hay 7, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee-
'3 210 - "An Act relating to child custody."”

HB 47 - "An Act relating to the prohibition against waste of the
meat of wild food animals.”

HB 74 - "An Act relating to the rights of debtors and creditors.”

HB 339 - "An Act relating to the judicial review of administrative
regulations.”

HB 591 - "An Act making corrective amendments in the Alaska
Statutes as recommended by the revisor of statutes; and
providing for an effective dace."

The meet 'g of th° Senate Judiciary Committee was called to order by
Chairman Rodey at 1:30 P.M. Committee membev-s present were: Senato' ;
Rodey, Anderson, Parr, and Ray. Senator Bennett was absent.

001 - Call to order.

005 - HB 210 was brought before the committee.

008 - Mr. Bruce goes over the changes in the committee substitute.
531 - After discussion, Chairman Rodey laid HB 210 on the table.

535 - Chairman Rodey next brought HB 47 before the committee.

537 - Mr. Bruce goes over the committee substitute.

55<S - Ed Hein, Legal Services, testifiec, explaining the committee
substitute.



705 - Senator Anderson moved the following: On Page 3, Line 25, delete
IWLRUS] and delete [EXCEPTED]. Also on Page 3, Line 25, invert
EXEMPTION and ANIMALS, so that it would read ANIMAL EXEMPTION. On Line
26, Page 3, delete [walrus if] and insert animals which. On Line 27,
Page 3, delete [them]. There was no objection.

721 - Senator Ray moved to adopt the Senate committee substitute. ~ iere
was no objection.

724 - Senator Rodey moved to pass SCSHB 47 from committee. There was no
objection and the bill was passed.

733 - The next item on the agenda was HB 339.

740 - Diane Colvin, Department of Law, testified explaining the new
draft.

870 - Senator Parr stated that his intent was not being met by this
bill. He wanted statutes listed by specific sections, not titles and
chapters which was not being set out by this legislation.

149 - " 'nator Parr moved to pass HB 339 with language in Diane Colvin's
memo + sec. 2 of the draft committee substitute with individual
recommendations. See attached.

221 - Next, Chairman Rodev brought HB 74 before the committee.

223 - Dickerson Regan. Code Revision Commission, test, 'ied, suggesting
tTTat the committee pa”s the bill as is because changes can be made by

the revisor of statu:es next year.

327 - Senator Anderson moved to pass the bill with individual
recommendations.

336 - The last item on the agenda was HB 591.
340 - Mr. Walker testified in favor of this bill.

440 - Senator Anderson moved to pass HB 591 with individual
recommendations. There was no objection.

444 - The meeting adjourned at 3:00 P.M.
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POUCH Y . STATE CAPITOi.
JUNEAU. AIASAA 9<?eu

DO1 LilfIlISWMI A07-ASS.2300
LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM April 30, 1982

SUBJECT: Statutory authority fci. regulations
(SCS HB™ 339)

TO: Senator Patrick M. Rodey
Chairman, Senate Judiciary Committee

FROM- Diane T. Colvxri/Mj "
Legislative Counsal

In connection with committee work on HB 339, you asked me to
prepare a proposal 1in response to Senator Parr 3 suggestion
on the need f~r specific, rather than general, statutory
authority for administrative regulations. | had previously
proposed an amendment to AS 44.62.020; suggested language
for that amendment 1is contained in my memorandum to Senator
Nels Anderson of April 28th.

Anothe- possiblity would be to amend AS 24.30, relating to
the enactment of statutes, to require that all bills contain
express language on the adoption of regulations. I believe
this may be closer to meeting Senator Parr®s intent. A new
section could be added to this chapter to read:

Sec. 24.30.032. REGULATIONS STATEMENT ON BILLS. Each
bill shall contain a statement regarding the adoption
of regulations by the agency affected by the bill. The
statement shall grant the express authority to adopt
regulations to implement tne provisions of the bill.

IT a bill does not contain this statement of authority
an agency may not adopt regulations tc implement the
statutes affected by the bill.

It is the opinion of this office that this proposal, if
enacted, would have a detrimental effect on the operations
of all state departments and agencies. There would be a
great deal of confusion resulting from any bills enacted
which did not contain this statement but which affected



Senator Rodey
Page 2
April 30, 1982

statutes which are part of a broad statutory scheme or part
of an integrated title.

In our opinion, there 1is no single approach which would cure
this problem. The only solution would be to go through the
statutes and remove, title by title or chapter by chapter,
the general authority of departments and agencies to adopt
regulations.

IT we can be of further assistance, please do not hesitate
to contact us.
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DEPARTMENT OF LAW

POUCH K - STATE CAPITOL

OFFICE OF THEATTORNEY GENERAL PHONE. (007 260-3000
May 24, 1982

The Honorable Ray Metcalfe

Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

Re: Variations on HB 339
(administrative regulations)

Dear Representative Metcalfe:

This 1is a follow-up on our conversation of last Friday,
during which we discussed various possible amendments to
AS 44.62.030. You will recall that 1 said that, although
the Department of Law does not think that the change 1is a
good idea, | would mull over your proposal for the following
amendment which would be the sole change made by the bill:

- no regulation adopted is valid or
effective unless consistent with the statute
and the public benefits resulting from the
regulation clearly warrant the burdens placed
on persons who are adversely affected by the
regulation [REASONABLY NECESSARY TO CARRY OUT
THE PURPOSE OF THE STATUTE].

However, after mulling it over, | think that the
following version would be better, avoiding some interpreta—
tion problems:

. nc regulation adopted is valid or effective
unless it is consistent with the statute” [AND]
reasonably necessary to carry out the purpose of
the statute, and, 1in situations in which persons
are adversely affected by the regulation, the
public benefits resulting from tne regulation
warrant the burdens~placed on tlie persons
adversely affected by the regulation.

The "it is"™ 1is merely a grammatical clarification. The main
change 1in your wording is that this version adds rather than
substitutes your new standard, so that, 1in the situations in
which no person can be identified as "adversely" affected,
the traditional "reasonableness™ standard will still apply.
This version also deletes "clearly”™ from your wording (in



The Honorable Ray Metcalfe -2- May 24, 1982

front of the word "warrant™).

I must repeat that the Department of Law can not
support this amendment of AS 44.62.030. However, we will
agree that, if this 1is the version that is finally passed by
the legislature, we will not se the governor to veto Iit.
But, if he should want to veto it anyway, we would not urge
him not to do so.

You also have asked that 1 put my comments regarding
the unconstitutionality of the Senate®s version, SCS
CSHB 339(Jud), in writing. The problem lies in the third
sentence of sec. I"s new AS 24.30.032, stating: "1If a bill
does not contain this statement of authority, an agency may
not adopt regulations to implement the statute or statutes
enacted by or otherwise affected by tne bill." As 1 men—
tioned to the Senate Judiciary Committee, that sentence does
not recognize the distinction between "legislative" type
administrative regulations and "interpretive™ or "interpre—

tative" type administrative regulations. The distinction 1is
imbedded in many statutes and court decisions, ar well as in
scholarly literature. IT that sentence 1is interpreted as

applying to interpretive regulations, then it would be an
undue interference with the executive branch®s execution of
the laws. An administrative regulation is one kind of
indispensible tool the executive uses in meeting 1its
constitutional obligations and performing its constitutional
duties. An administrative regulation sets out 1in writing,
for prospective application, the rules applicable to a
particular program or function. It thus avoid purely
arbitral®™ decision making on a case-by-case basis.
(Obviously, the regulation will be applied to situations as
they arise, but the room for decisions made without
guidelines is much smaller.)

The Senate version has other problems in it, too. The
most obvious and most serious one 1is that of inadvertent
failure by a future legislature or drafter to include the
required regulations statement. To the extent that legisla—
tive type regulations are needed, that simple failure could
virtually close down or prevent a program or function that
has overwhelming legislative and public support. While the
idea of having legislation deal more specifically with the
permissible area of administrative regulatons for a
particular program is a good one, the provisions 1in that
version of the bill do not achieve that result. Instead,
they create problems.



The Honorable Ray Metcalfe

WLC/AHP/I11b

Ccc:

Senator Patrick Rodey
Senator Nels Anderson
Honorable Keith Specking

Legislative Assistant
Governor®s Office

-3- May 24, 1982

Yours truly,

WILSON L. CONDON
ATTORNEY

By:

Assistant attorney General
and Regulations Attorney
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 30, 1982

SUBJECT: Statutory authority for regulations
(SCS HB 339)

TO: Senator Patrick M. Rodey
Chairman, Senate Judiciary Committee

FROM: Diane T. Colvin/~rVA
Legislative Couns-el

In connection with committee work on HB 339, you asked me to
prepare a proposal 1in response to Senator Parr®"s suggestion
on the need for specific, rather than general, statutory
authority for administrative regulations. | had previously
proposed an amendment to AS 44.62.020; suggested language
for that amendment is contained in my memorandum to Senator
Nels Anderson of April 28th.

Another possiblity would be to amend AS 24.30, relating to
the enactment of statutes, to require that all bills contain
express language on the adoption of regulations. I believe
this may be closer to meeting Senator Parr®s intent. A new
section could be added to this chapter to read:

Sec. 24.30.032. REGULATIONS STATEMENT ON BILLS. Each
bill shall contain a statement regarding the adoption
of regulations by the agency affected by the bill. The
statement shall grant the express authority to adopt
regulations to implement the provisions of the bill.

IT a bill dees not contain this statement of authority
an agency may not adopt regulations to implement the
statutes affected by the bill.

It is the opinion of this office that this proposal, if
enacted, would have a detrimental effect on the operations
of all state departments and agencies. There would be a
great deal of confusion resulting from any bills enacted
which did not contain this statement but which affected



Senator Rodey
Page 2
April 30, 1982

statutes which are part of a broad statutory scheme or part
of an integrated title.

In our opinion, there is no single approach which would cure
this problem. The only solution would be to go through the
statutes and remove, title by title or chapter by chapter,
the general authority of departments and agencies to adopt
regulations.

If we can be of further assistance, please do not hesitate
to contact us.

DTCtIjb



POUCH Y - STATE CAPITOL

JUNEAU. ALASKA 996"

.. nCTfIld CGJ® 0® 1L$TO 607 465-36C3
LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM April 29, 1982

SUBJECT: Judicial review of administrative rules
(SCS HB 339)

Senator Patrick M. Rodey
Chairman, Senate Judiciary Committee

iHFROM: Diane T. Colvin/"1"
Legislative Counsel
-0

. ]

gf-.ciCtached i1s a draft SCS for HB 339, version 2. The original
»v-_._request on this version contemplated the uselof an executive
Irz. order to trigger a shifting of the burden of proof, presumably
e t:o allow the legislature the opportunity to override the
governor®s decision. However, the use of an executive orde_
Spi" is not appropriate in this instance. By Article 111, Sec. 23
of the Alaska Constitution, executive orders are reserved
for matters pertaining to the organization of the executive
branch. Section 23 specifically provides a mechanism for
legislative disapproval of these executive orders.

Because an executive order 1is not appropriate here, 1 have

substituted an administrative order. This leaves the gover—
nor with little motivation not to execute ond of these orders
whenever a rule 1is challenged. Thus it may be appropriate

for the committee to consider setting some legislative
standards for when an order could be adopted by the
governor.

If you wish further information, please contact us.
DTC :1jt.

Enc]Josure



Colvin

4/28/82
al sponsors: Metcalfe, Abood,
Barnes, et al
JSHOUSE BY THE JUDICIARY COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 339 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL
n Act entitled: "An Act relating to the validity and judicial review of
administrative regulations.”
-, x5
"ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA**
ection 1. AS 44.62.030 is amended to read:-
Sec. 44.62.030. CONSISTENCY BETWEEN REGULATION AND STATUTE. If,

y express or implied terms of a statute, a state agency has authority
», 0 adopt regulations to implement, interpret, make specific or otherwise

arry out the provisions of the statute, no regulation adopted 1is valid
Sor effective unless consistent with the statute and unless the burdens

.posed on the public by the regulation are outweighed by the benefits
accruing to the public from the regulation [REASONABLY NECESSARY TO
CARRY OUT THE PURPOSE OF THE STATUTE].

Sec. 2. AS 44.62.300 1is amended by adding a new subsection to read:

(b) In an action under (a) of this section brought on the grol
that the burdens imposed on the public by the regulation are not out—
weighed by the benefits accruing to the public from the regulation as
required by AS 44.62.030, the state has the burden of proving that the
burdens 1imposed on the public by the regulation are outweighed by the
benefits accruing to the public from the regulation unless the governor
has adopted an administrative order objecting to the burden of persuasioi
on that regulation, in which case the burden is on the person bringing
the action under (-a) of this section to prove that the burdens imposed
on the public by the regulation are not outweighed by the benefits
accruing to the public from the regulation.

-1- SCS CSHB 339(Jud)
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POUCH V mSTATE CAPIIO|I
JUNEAU. ALASKA 99811

™ L1 1 0 M T M

907 .165-3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 28, 1982

Agency regulations
(SCS HB 339)

Senator Nels A. Anderson, Jr,

Diane T. Colvin
Legislative Counsel

In considering amendments to HB 339, you have expressed your
concern that agency regulations often appear to be adopted
with no specific statutory authority. You and Senator Parr
have suggested that one way to cure this problem might be to
require that no regulation be adopted unless it is under the
authority of a specific section of the statutes.

Theoretically, this problem should not require a statutory
cure, because at the present time no agency has authority,
with regard to substantive regulations, other than to adopt
rules pursuant to statutory authority and which implement a

statute. The Administrative Procedure Act does not expand
this authority, and, in fact, AS 44.62.020 specifically
provides:

, AS 44.62.010 - *+4.62.320 do not confer authority
upon or augment the authority of a state agencv to
adopt, administer, or enforce a regulation. To be
effective, each regulation adopted must be wir.hln the
scope of authority conferred and in accordance with
standards prescribed by other provisions of law.

In addition, AS 44.62.200 requires that each notice of a
proposed adoption, amendment or repeal of a regulation
published by an agency contain the following:

(2> reference to the authority under which the regu—
lation is proposed and a reference to tie particular
code se* tion or other provisions of law which are being
implemented, interpreted, or made specific;



Senator Nels "Anderson, Jr.
Page 2
April 28, 1982

Despite strictures such as these, abuses do occur, and,
,this, of: course, 1is your concern. In regard to your
suggestion concerning adoption of rules only on specific
statutory authority, | would make the following suggestion.
While 1it: does not prohibit anything not already prohibited
by law., 1t may help to solve some of the problems that are
of concern to you.

Amend AS 44.62.020 to read:

Sec. 44.62.020. AUTHORITY TO ADOPT, ADMINISTER, OR
ENFORCE REGULATIONS.

Except for the authority conferred upon the lieu—
tenant governor in AS 44.62.130 - 44.62.170, AS 44.-
62,010 - 44.62.320 do not confer authority upon or
augment the authority of a state agency to adopt,
administer, or enforce a regulation. To be effective,
each regulation adopted must be within the; scope of
authority conferred, specifically authorized by law,
and in accordance with standards* prescribed by other
provisions of law.

Note that this section is not now affected by HB 339, so
that if adopted a new bill section would be added.

If you have further questions, please do not hesitate to
contact us.

DTC:1jb

Senator Patrick M. Rodey
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Senate
Commitfee on Judiciary Pouch V
State Capitol
Official Business Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
APRIL 29, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:

HB 184 - "An Act authorizing convening special sessions of the
legislature at any location in the state.”

HB 621 - "An Act providing for the issuance of certificates of
birth for persons born outside the United States and
adopted by Alaska residents.”

HB 678 - "An Act relating to membership in electric and telephone
cooperatives."”

HB 339 - "An Act relating to the judicial review of administrative
regulations.”

The meeting of the Senate Judiciary Committee was called to order by
Chairman Rodey at 5:10 P.M. Committee members present were: Senators
Anderson, Parr, and Rodey. Senators Bennett and Ray were absent.

003 - Call to order.

010 - Mr. Bruce distributed HB 184, Rep. Martin's bill.

019 - Senator Anderson moved to pass HB 184. There was no objection.
053 - Chairman Rodey brought HB 621 before the committee.

060 - Joan Brooks, Vital Statistics, testified in favor of HB 621.

192 - Jan lvey, Juneau Adoptive Parents Group, testified in favor of
tRTs legislation also.

267 - Chairman Rodey laid HB 621 on the table.
276 - The next item on the agenda was HB 678.
290 - After brief discussion, Chairman Rodey laid HB 678 on the table.

293 - The last item of business was HB 339.



297 - Mr. Art Peterson, Department of Law, testified, stating that if
the burden of proof agreement were taken out of , then the Department of
Law would be in agreement with this bill.

348 - Diane Colvin, Department of Law, testified, explaining the
committee substitute.

709 - After brief discussion, Chairman Rodey laid HB 339 on the table.

712 - Chairman Rodey adjourned the meeting at 5:50 P.M.
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v s Senate
Committee ONn judiciary POGCHh V
NAl.a S) State Capitol
Business Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
APRIL 26, 1981
Butrovich Committee Room, State Capitol Juneau, Alaska
".Legislation Before Committee:
SJR 68 - Proposing an amendment to the Constitution .of the State of
Alaska providing that a legislator who is convicted of a

felony forfeits legislative office.,.

HB 678 - "An Act relating to membership in electric and telephc'e
cooperatives.”

vl
HB 849 - "AnActrelating to electric and telephone cooperative;."
HB 339 - "AnActrelating to the judicial review of administrative

regulations.”
The meeting of the Senate Judiciary Committee was called to order b\
Chairman Rodey at 1:05 P.M. Committee members present viere: Senator;
Rodey, Parr, and Anderson. Senators Bennett and Ray were absent.
003 - Cal 1 to order.
CIO - Chairman Rodey brought HB 678 before the committee.
025 - Mr. Hutchins testified in support of the bill.
147 - After brief discussion, Chairman Rodey laid HB 678 on the table.

157 - Chairman Rodey next brought HB 849 before the committee.

160 - Mr. Hutchins again testified in support of this legislation ar:
offered thefollowing amendments: On cage 2, Line 5, add "or specie'l

between "regular" and"meeting". On P-ge 2, Line 24, add "and for e
valid corporate purpose” between "time" and Mr. Hulchins also
suggested adding a nek subparagraph (3) under . 10.25.1/5., Parac-epr.
(c), to protect the rney, client privilege.

166 - Senator Ray offered the following amendments: On Page 2, Line 10
add "formal" between the words "No" ar: "action". On Page 2, Line 1.,



169 - Senator Parr offered the following amendment: On Page 2, Line 25
delete [except the names, addresses and accounts of the members],

771 - After discussionof the amendments, Chairman Rodey laidHB 849 on
the table and directed staff to prepare a committee substitute.

779 - The next item onthe calendar was HB 339.

780 - Representative Metcalfe testifies, giving theintent ofhis bill.
SIDE TWO

989 - Mr. Art Peterson, Assistant Attorney General, testified against HB
339, stating that this legislation would only give more power to the
court system instead of the Legislature. Mr. Peterson offered a

committee substitute for committee consideration.

244 - Chairman directed Senator Anderson to work as a subcommittee with
Mr." Bruce to draft a committee substitute. . \r

340 - Phil Holsforth, testified in favor of HB.!339.

410 -Chairman Rodey put HB 339 in subcommittee.

412 - Next Chairman Rodey brought SJR 68 before committee.

518 - After brief discussion, Chairman Rodey laid SJR 68on the table.

520 -The committee directed Chairman Rodey to return SB861 and SB 175
to the State Affairs Committee for further work.

525 - Chairman Rodey adjourned the meeting at 2:45 P.M.
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Semie
Committee on Judiciary Pouch V/
State Capitol
Official Business Juneau, Alaska 99811
MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
APRIL 27, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:
HB 210 - "An Act relating relating to child custody."
HB 184 - An Act authorizing convening special sessions of the
legislature at any location in the state.”
HB 339 - "An Act relating to the judicial review ov administrative
regulations.”
The meeting of the Senate Judiciary Committee was called to order by
Chairman Rodey at 5:10 P.M. Committee members present were: Senators
Parr, Anderson, and Rodey. Senators Bennett and Ray were absent.
003 -Call to order.
007 - Chairman Rodey brought HB 210 before the committee.
024 - Ninna Kinney, representing Department of HESS, testified in
support of HB 210.
348 - Mr. Bruce relayed concerns expressed by telephone calls.
406 - SenatorParr suggested the following amendment: Page 3, Linel2,

delete [After thefirst conference either party may withdraw, or], and
on Page 3, Line 14, delete [Upon withdrawal by either party or]. There
was no objection.

510 - Senator Parr moved to pass CSHB 210 from committee with individual
recommendations. There was no objection.

528 - Chairman Rodey brought HB 339 before the committee.
535 - Mr. Bruce explains the changes made by the committeesubstitute.

561 - Diane Colvin, Legal Services, testified giving explanation of
committee substitute.



766 - Senator Roaey asks Mr. bruce to work with Diane? Colvin to prepare
better language which would require regulations to derive from specific
sections of statutes rather than general chapter provisions.

827 - Chairman Rodey laid HB 339 on the table.

831 - Chairman Rofley brought HB 184 before the committee.

SIDE TWO

967 - Chairman Rodey requested Mr. Bruce to get informationonspecial

sessions being convened in other areas of the state if themajority so
wishes.

985 - The meeting was adjourned at 6:10 P.N,.



%e Honorable Nels Anderson
I&Qaska State Senate
~Pouch "V", State Capitol Building
piineau, AK 99811

|Re: CSHB 339 (State Affairs) am ; V.£
Woear Mr, Anderson: " f

8&s Chairman of the Subconmittee for this bill we request your
onsideration of our position on this bill. Please consider the
ollowing remarks as testimony related to the bill. We would

161(” appreciate being a part of any discussions related to the

e support the House Version of 339. Similarly, we support any
legislation that requires a more thorough justification or review
*prior to adopting the regulation. We feel this bill does that.

ASpecific commentsare included below related to each Section of
;1the bill.

rIn Section 1 we propose to delete the words "or implied” 1in line
."eleven since a law passed by the legislature should not leave
interpretation up to the Executive Branch. If clarity is
Required other than can be expressed in a wording of a statute
then we propose a "letter of intent” accompany the law.

In Section 2 we question the need to exclude the Boards of
Fisheries & Game from subsection 030. We feel it would be very
easy for the Department cf Fish & Game or tne Board to site a
demonstrcited need for the regulations and should notbe provided
i special treatment. In fact, existing policies, | am sure,
requi.e a management plan or similar document explaining the
purpose of the regulation which in our opinion would reflect the
demonstrated need for the regulation.

In Section three we are opposed co including subsection three as
7a burden of proof since all regulations adversely affect the
economic viability of private businesses.



LP_ur opinion this legislation would put the Executive Branch on
lotice that proposed regulations must be better justified and the
lepartnient of Law would expand 1its role in reviewing proposed
egulations by requiring the agency to demonstrate a need for the

julation. If such should be the case, litigation costs could
> avoided as well us the time consumed in court.

Should you desire further discussion regarding our concerns we
/quid be happy to meet with you at any time.

Sincerely,

Frank Seymour
Executive Vice President

Cape Fox Corporation

Robert Ziegler
Terry Gardiner
Oral Freeman
Robert Loescher

*2_/\'



POIJCH Y «STATE CAPITOL

JUNEAU, ALASKA 998 U

[ L [ EO Q g 'L™Gr Ju 907-.J65-3800

LEGISLATIVE AFFAIRS AUENCY
MEMORANDUM April 27, 1982

SUBJECT: Validity of Administrative Rules
(SCS CSHB 339)

TO: Senator Patrick M. Rodey
Chairman, Senate Judiciary Committee

FROM: Diane T. Colvirv/~n
Legislative Counsel

You have asked us to prepare a draft Senate Committee Substi—
tute for CSHB 339, relating to administrative regulations.
That draft is attached, and incorporates the changes you
submitted to us. However, we have the following comments on
deletion of the words "or implied” from AS 44.62.030.

What this proposed change accomplishes is to apply different
standards for testing the validity of a regulation for
regulations adopted by express terms of a statute and for
regulations adopted by .“mplied terms of a statute. That 1is,
under AS 44.62.030, as amended by the SCS, a regulation
adopted by express terms of a statute would, 1in order to be
valid, have to be consistent with the statute and the burdens
imposed would have to outweigh the benefits accrued, while a
regulation adopted by implied terms would arguably rot have
to meet these statutory standards. This 1is not, in our
opinion, advisable, since it is difficult to argue that one
type of regulation should be treated differently than another.

This may have been your intent in adopting these amendments.
However, it appears that the intent of this amendment may
have been to modify the power of an administrative agency to
adopt a regulation by implication. This is not accomplished,
we believe, by tne amendment suggested. The deletion of the
words "or implied” does not affect an agency®s authority in
any substantive way, but simply, as indicated above, applies
different standards to regulations adopted by express terms
or by implied terms.

IT you wish further information on tnis matter, please concact
us.

DTC:j \i

Enclosure
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$
Colvin
4/27/82
Original sponsors Metcalfe, Abood,
Barnes, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 339 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the validity cf administrative
regulations.”
BE" IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 44.62.030 is amended to read:
Sec. 44.62.030. CONSISTENCY BETWEEN REGULATION AND STATUTE. If,

by express [ OR IMPLIF.DJ terms of a statute, a state agency has authority
to adopt regulations to implement, interpret, make specific or otherwise
carry out the provisions of the statute, no regulation adopted is valid
or effective unless consistent with the statute and unless the burdens
imposed on the public by the regulation are outweighed by the benefits
accruing to the public from the regulation [REASONABLY NECESSARY TO

CARRY OUT THE PURPOSE OF THE STATUTE].

L 62.0

>TIAVW] OV *

T VJirvvo otAl |
y w ¢ jtsS

1 SCS CSHB 339(Jud)
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Consulting Engineer a Legislative Counsel
Mining — Geology — Lands

PHONE 907-586-1383

1I26FOURTH STREET, No. 1009
DNEAU. ALASKA 99801

April 26, 1952

Senator Nels Anderson
Touch "v"
Juneau, Alaska 99811

Dear Sen. Anderson
Following are my comments on CSH3 339(SA) am

1. Pagel, Line 11 - 1 agree with Senator Parr that the
fim removal of the words "or implied” would eliminate the
discretionary powers now allowed a state agency to "ircly"
legislative intent.

2. Sec. 2. of the bill speaks to several sections of the
Fish & Game Code. AS 16.05.251 has to do with the Board
of Fisheries. AS 16.05.255 covers the Board of Game.

AS 16.05.260 provides for the creation of Advisory Com-—
mittees. All three of these sections require that regu—
lations shall be adopted under AS 44.52. AS 16.05.257 has
to do with Subsistence Hunting Regulations and only por—
tions of this section require AS 44.62 procedure. The
purpose of this section 1is unclear to me and I see no
reason for 1its adoption.

3. The purpose of Sec. 3. of the bill 1is quite clear. It
provides that 1if the validity of a regulation 1is ques—
tioned through court action, the burden of proof as to
validity lies with the agency adopting the regulation.
This would appear to be proper as the guidelines spelled
out in AS 44.62.010 are quite clear. |If tnese guidelines
are not followed, the burden of proof should lie wioh
the regulator - not the regulated. The 1(a)* on Line 24
of this section refers to the present AS 44.62.300 which
reads as follows:

Sec. 44.62.300. Court review. An interested oersor.
may get a judicial declaration or, the validity of a
regulation by bringing an action for declaratory re—
lief in the superior court. |In addition to any ot'r =v
ground the court may declare the regulation inval
(1) for a substantial failure to comply with AS 44.62.
010 - 44.62.320, or (2) in the case of an emergency
regulation or order of repeal, upon the ground that the
facts recited in the statement do net constitute an
emergency under Sec. 25C of this chanter.



Senator Nels Anderson .2 Aoril 26* 1982

I agree that subparagraphs (b)(1) and (b)(2) on Page 1,
Lines 27-29 and Page 2, Lines 1 and 2 be combined, and
(b)(3) be eliminated - as suggested by Senator Ray.

Respectfully submitted,

/

Phil R. Holdsworth
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE
REQUEST
Bill/Resolution No. CS for HB 339
Title Judiciar~keview ot Administrative Regulations
Requested by Hou”e Judiciary " Date 2/5/82
FISCAL DETAIL
Agency Affected Alaska Court Systenm
Program Category Affected Administration of Justice

BRU, Program, Or Subprogram(c) Affected
(Notes If more than one budget component is affected, separate line-itenm
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 Fy 84 FY 85 FY 86 FY 87

PERSONAL SERVICES
TRAVEL

contractual
COMMODITIES
EQUIPMENT

LA**D & STRUCTURES
GRANTS,CLAIMS,ETC.

TOTAL -0- -0- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
wCHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

IV. DATE 2/9/82 prepared by Richard P. Barrier
AGENCY Alaska Court System

Original: Legislative Finance PHONE 264-00 fi

ccs Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

" FISCAL NOTE

1, REQUEST
Bill/Resolution No. CSHB 339 )
Title “An act relatmg to the judxcial review of administrative regulations."”
Requested by Reo. Barnes. House Judiciary Date 2/5/82

1. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected General k o v e m m e n r
BRU, Program, Or Subproaram(s) Affected Leaal Services
(Note: If more than one budget component is affected, separate line-itera
amounts and funding .for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars) -

Fy 82 FY 83 ™ 8% Fy 85 FY 86 FY 87

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL /
400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL 0 0 0 0o 0 0

FUNDING (Thousands of Dollars)

GENERAL FUND Y 0 0 0 0
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME 0 - 0 0 ir - 0 - 0
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

No fiscal inpact s anticipated by the department through the enaccrent
of this bill.

Kk J . Saw-
IV. DATE February 8, 1982 PREPARED BY Richard 1. Peoues,upirectcr. Admin. Svcs.
AGENCY DgpaT-tmont of T"w
Original: Legislative Finance PHONE 455-3672
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)

Mt @ »»
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GENERAL FUND

FISCAL NOTE

REQUEST

$
Bill/Resolution Ho. CSHB 339(SA) am

AN

Title Relating to Judicial

Review nf Aripnni<;trat.ivp~RpgixlaHons

Requested bv Representative Metcalfe Date Anril 1. 1982
FISCAL DETAIL

Agency Affected_ Administration

Program Category Affected_

BRU, Program.. Or Subprogram(s) Affected_

(Notes If more than one budget component 1is affected, separate line-iten

amounts and funding for each component

EXPENDITURES (Thousands of Dollars)

FY 82 FyY 83
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

COMMODITIES

EQUIPMENT

LAND & STRUCTURES

GRANTS,CLAIMS,ETC.

TOTAL 0 0

FUNDING (Thousands of Dollars)

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

IV. DATE April '982
AGENCY
Original: Legislative Finance PHONE
cc: Budget ar.d Management
Prime Sponsor (First Legislator Mamed)
33-001 (Rev. 12/61) Office of the Governor:

ANALYSIS (See Fiscal

HB 339 as amerded will
Administration.

Note Preparation

have no fiscal

FY

in the analysis section.)

84 FY 85 FY 86 FY 87
0 0 0
© 9 0
Instruction, Section 111)
imoact on the Department of
Kenneth R. R y a kIl u/l

PREFARED by _

nNON2T7 7 |

Metcalfe, Abood, Barnes et al
Keith Sneckinn
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319 Seward St., Juneau, Alaska 99801 * (907) 586-1790

January 26, 1982

The Honorable Ramona L. Barnes
State Capitol

Pouch V

Juneau, AK 99811

Dear Representative Barnes:
SUBJECT: CSHB 339

The Alaska State Hospital Association wishes to indicate
its support for CSHB 339 which is before the Judiciary Commit—
tee for consideration.

We believe that regulations are an important and justi—
fiable activity and do in most cases protect the public. As
an industry which as institutions must abide by licensure
regulations developed by the Department of Health and Social
Services, as employers must respond to the Department of Labor,
as employers of nurses must abide by regulations promulgated
by the Department of Commerce and Economic Development, and so
forth, we believe we have some feeling for interaction with
the regulatory process. We are finding, however, that regu—
lators are beginning to regulate, not because of a public
need, out because the regulator believes the regulation is a
nice iuea. One supported by the regulator and not precluded
by law.

This Association believes that CSHB 339 will return
regulation to its proper role, that of protecting the public
by responding to demonstrated need. It will preclude the use
of regulation to foster the ideology of the regulator.



In this time of concern about health care costs it is
important that government not unnecessarily increase costs
through unnecessary regulation. We believe CSHB 339 will
help achieve that goal.

Dennis L. DeWitt
President

DLD:jp
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DEPARTMENT OF FISH AND CAME
OFFICE OF THE COMMISSIONER 20, BOX g\-gg\%oK \ 35802
q N

December . 1981

Honorable Ray Metcalfe, Chairman
House State Affairs Committee
600 W. ~1st Ave., Suite 201-A
Anchorage, AK 99503

Dear Hr. Metcalfe:

I regret that a representative of the Department of Fish and Game was not able
to attend your hearing of November 23, 1981. 1 do appreciate the opportunity
to comment in writing, particularly since three of the items you will have
discussed could seriously impact the Department's and Boards of Fisheries' and
Game's ability to manage the State's fish and game resources in an efficient
manner that benefits the public.

KB 339

The substitution of "absolutely" for "reasonable” in AS ~.62.030 has the very
real potential of having the courts negate a’1l regulatory actions relative to
fish and game management. The Boards of Fisheries and Gane were established
for the purpose of conservation and developnaent of fish and game resources and
may adopt regulations to accomplish those goals (AS 16.05.221, 251, and 257).
Groups such as Greenpeace could challenge that sport hunting of Dali sheep is
not absolutely necessary for conservation and development of that resource;
the court wouldissue a temporary restraining order closing the season until
the L,tate couldprove the regulation was absolutely necessary and the State
would lose recreational opportunities and income. Similarly, spinning lure
fishermen could challenge regulations establishing fly fishing only areas and
commercial fishermen could challenge regulations that ensure an equitable
harvest for sport fishermen. As you can see, these types of litigation could
very easily hinder management of the resources ard create frustration and
aninosi t-.ies between resource users.

HB 370

First of all, | would like to say that statement number (1) of the findings s
an insult to those citizens of the State that have donated their time to serve
on the Boards of Fisheries and Game. These people have beer, selected by the
Governor, confirmed by the Legislature, and have maintained a very high level
of integrity and justice in t.ieir decisions on management of the State's
resources. Rather than prejudge their abilities, | would recommend tl.at if
you are not satisfied with their performance you recommend to the Governor
that they be removed. If you think the Boards have acted beyond their statu-
tory authority, then amend that authority by making it more specific.



Honorable Ray Metcalfe -2- December 1, 1981

The requirement for legislative approval of regulations hefore they become
effective could seriously delay implementation~of fish and game manag?ement
s%/stems. The Boards currently” meet twice a year to considef proP_osas for
changes to hunting and fishing regulations. “These meetings are timed to allow
the greatest amount of input and involvement from the public, provide the hest
and most current data, and to ensure that any changes made are In Rlace and
the public so informed before the start of the varjous. seasons. The Legisla-
ture Is a very bus% bod¥ with tremendous responsibilities and heavy work loads
and thus.will” not have the time to devote to fish and game resourcé issues
that the Boards do. The issues may not be a legislative prigrity compared to
oil and gas revenue, power ;t)rogects, soclial Pr%%rams, etc. with ‘the r_efult
that new”resoyrce managemen Bograms may not be approved b¥ the Legislatyre
eariy enough In a sessiion to be ‘in place” by the mid-April start of Some of the

* *

major commercial fisheries.

«

In the case of fish and game management, the establishment of a citizen's
review committee is not warranted. Fish and game regulations are reviewed
annually by three public bodies: local Fish and Game Advisory Committees,
Regional Resource Councils, and the Boards. To insert another committee made
up of people attuned to issues other than fish and game would frustrate the
present system and increase the administrative burden of the Department.

HR 28

The Legislature has mandated broad public input in the formalization and
adoption of fish and game regulations by its creacion of public regulatory
bodies (the Boards), public advisory bodies (local Advisory Committees), and
the Administrative Procedures Act. The adoption of the proposed constitutional
amendment would allow a committee or committees to annul a regulation that had
gone through this extensive public review. This would be frustrating those
who have involved themselves in the above public process only to find that
some small, influential group had convinced a legislative committee to annul

a regulation. Eventually the public would turn to the Legislature rather than
the other put'ic gro ps as the decision making body.

In summary, the bills reviewed would hinder efficient and equitable management
of the State's fish and game resources and frustrate the present systems
established to maximize public involvement in the decision making process.

i thank you again for the opportunity to comment on these bills and request
the chance to submit additional comments in the future.

Sincerely,

Rjna’d 0. Skoog
Gnmissioner

(907) 1*65~100



Summary of Attached Legislative Proposals:

Designed to Bring About Reduction in
Regulation and Regulative Authority

The attached legislative proposals consist of three separate bills. The first
of the three bills is relatively simple and stands by itself on its own merits.
The other two proposals become far more complicated and are basically companion
pieces of legislation.

Under current Alaska Law, any department who has the authority to premulgate
regulation may do so at any time which it is able to rationalize under it's
own initiative that the regulation it desires is reasonably necessary, for
the purpose of implementing the intent of the Legislature on any given piece
of legislation that grants the authority to the department to promulgate
regulations for the purpose of implementing a statute.

The first half of the legislative proposal changes the circumstances uiider
which a department can promulgate regulation. The passage of~this legislation
would remove the term "reasonably necessary ™ for the purpose of implementing
legislative intent and replace the language with terminology that would require
promulgated regulations to be "absolutely necessary®~before they cculd be
promulgtted. L

Also under current law, if a private citizen were to challenge a regulation
on the basis that it was not "reasonably necessary", the burden falls upon
the challenging party to prove that a regulation was not reasonable. In the
absence of proof that it is "not reasonable"™, the regulation is sustained and
left on the book,*;.

Should this legij;lative proposal become law, the burden of proof would reverse..
Any private citizen challenging a regulation would then place the burden on
the State and the regulating authority to prove that in fact the regulation
was "absolutely necessary* for the purpose of implementing the intent of the
legislature™.

In the absence of proof by the State that the challenged regulation was
"absolutely nec<_isary", the regulation would be stricken from the Alaska
Administrative Cede.

The goal of the change in the law would be to reverse the current rate of
growth of the Adciinistrative Code. Currently, the incentives under the lav
are resulting it a constant growth of regulation. This proposal would provide
a release valve that would allow regulation to trickle away at a rate that
would be hopefully equal to, if not faster than the rate at which it currently
trickles into the Administrative Code.

The following two legislative proposals are far more complicated.

To this point, the Legislature has always shied away from requiring a sunset

of regulations. The dominant reason is because many members of the Legislature
feel that this would create an avalanche of paper work reviewing regulations
for the purpose, of either sustaining them or allowing then to autrnarically
expin and be removed from the code.



Page 2

The attached regulation sunset proposal would require the creation of a citizen
committee to undertake the initial avalanche of paper work resulting from the
regulatory review.

Following a two year review, the citizen"s committee would report to the
Legislature regulations which it recommended to> be sunset, regulations which
it recommended to be sustained, and regulations which it found to be too
controversial and felt should be reviewed by the legislature.

Following the completion of the committee®"s work and the dissolving of the
committee, all regulations not sustained by the legislature would be automatically
removed from the Administrative Code. Frcm that .point on all regulations would
periodically come up for review on a rotating basis at which time, they would

be either allowed to fall by the wayside nriE found to be important enough to

be sustained by the Legislature.

Even with required reviews being rotated over a period of years, most Legislators
feel that even that amount of review would cause an avalanche of paper work
adding months to the length of any given legislative session. Therefore, it
seems that there is a need to divide and delegate the review authority. To

do so would require a constitutional amendment.

Until a recent Supreme Court decision, the Legislature occasionally excercised
it's authority to annul regulations via a resolution of both houses of the
Legislature. A recent Supreme Court decision now has given regulations the
full authority and weight of statutes acted upon by the Legislature. As a
result of the court decision, it is now necessary for a bill rather than a
resolution to be pushed through the entire legislative process in order to
remove a regulation.

Prior to the Supreme Court decision, the Legislature made some use of it's
assumed authority to annul regulations via the resolution. But without the
incentive of the required regulation review, compound with th( disincentive
that stems from the requirement that the intirety of each body act in unison
to review and overrule a regulation has resulted in very little annulment of
regulation.

The attached proposed constitutional amendment not only re-establishes the
authority to annul regulations via resolutions, it goes one step further to
delegate thar. authority to the respective committees that are normally charges
with the duty of dealing with the department that wrote the regulation. (Example""
If the Dept, of Transportation were to promulgate a regulation, a joint resolution,
by the House Transportation Committee and the Senate Transportation Committee
could annul that regulation.

Although ."se annulment of a regulation would be removed from the scrutiny of
the entirely of each body of the Legislature, the work load would be dLvided
sufficiently tc insure that t.he job was done. Secondly, Joint Committees of
the Legislature would be far more representative of the feeling of the public
than would a single bureaucrat hidden within the bureaucracy whc 1is not subject
to public opinion at election time.

Please review the attached legislative proprsals and share with me whatever
thoughts you might have that you feel would improve upon their intent.

e e el LY £/ ek e



MEMORANDUM

fhom:

02-001 (Rrv. 5/751

Keith Specking DATE: April 1, 1982
Legislative Assistant
Governor®s Office FILE NO

TELEPHONE NO: 465-3600
WILSON L. CONDON SUBJECT: -CSHB 339 (SA) am
ATTORNEY GENERAL Judicial Review ofk

Administrative
Regulations
Arthur H. Peterson
Assistant Attorney General

As you know, this® bill has passed the Rjuse a:.a is now
in the Senate Judiciary Committee. The version that passed
the House 1is worse than the version that came out of the
State Affairs Committee, but perhaps not as bad as the
original one (which would have required regulations to be
"absolutely necessary™). The bill presents several very
serious problems and definitely should not be enacted. A
very brief description of some of those problems 1is set out
in the attached fiscal note, prepared by this department ™
director of administrative services. Also attached 1is a
draft of a proposed committee substitute which we believe
the executive branch could 1live with.

The attached draft bill is a compromise. The Depart—
ment of Law firmly believes that: the existing law should not
be amended. It is consistent with the overwhelming weight
of administrative law throughout the country. In addition,

it has served Alaska well.

IT CSHB 339(SA) am should be scheduled for a committee
hearing in the Senate, the Department of Law plans to be
represented in order to oppose the bill. The prime sponsor
of the bill has said chat his 1intent is to "narrow the
window"™ through which regulations may be adopted- thus
perhaps reducing the number of regulations. That objective
could be met, at least 1in part, without such a violent
upheaval of the law in this area, by the attached proposed
committee substitute bill.

The current title of the bill 1is not real]-s as descrip—
tive as it might be, but, for the moment, 1 have used it on
the attached draft. It probably should be changed, whether
or not this draft 1is accepted.

WLC/AHP/ 1w



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

Bill/Resolution No. CSHB 339 (State Affairs)

Title "An Act relating to the judicial review of administrative reouTat~ions.M

Requested bv lhe Utfice of the Governor Date March 22. 1982

Il. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected General Government
BRU, Program, Or Subprogram(s) Affected Legal Services
(Note: If more than one budget component is affected, separate lii.e-item
amounts and funding f.or each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FyY 82 FY 83 FY 84 FY 85 FY 86 Fy 87

100 PERSONAL SERVICES 155.9 168.4 181.9 196.5 212.2
200 TRAVEL 10.0. 10.8 11.7 12.6 13.6
300 CONTRACTUAL 22.0- 23.8 25.7 27.8 30.0
400 COMMODITIES m r 5 2 5 fi fi.n fis
500 EQUIPMENT / 14.0 -0- -0- -0- -0-

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL
212.7 208.2 2249 242.9 262.3

FUNDING (Thousands of Dollars)

GENERAL FUND 212./ 208.2 224.9 242.9 . 202.3
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME 3.0 3.0 3.0 3.0 3.0
PART TIME
TEMPORARY °

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section I1l1l) -

Tnis bill changes the judicial standard of review for the
state®"s administrative code from " Zeasonably necessary" to
"there 1is a clearly demot.-crated need for the regulation.” The
department anticipates that the primary regulatory areas which
will De cnallenged as a result of this bill will be those with
nigh monetary values, sucn as the permitting regulations which
govern oil and gas drilling and development. Regulations which
deal with the public health aspects of food preparation and
food processing are also likely candidates for challenge.
Because tne new burden of proof, provided by this bill, will be
very great, it will be necessary for the state to increase 1its
legal resources to advise the various agendas and to defend
against those kinds of challenges.

IV. date April 1, 1982 prepared B” IcHar™d Pegues, Director, Admin.
AGENCY e Department of Law

Original: Legislative Finance PHONE 465-3672
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Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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The addition of two attorneys and one legal secretary will be
required to deal with problems and to defend against expected
challenges, particularly those which will arise from the highly
complex resources development area. The department notes that
the sole exclusion of certain Board of Fisheries and Board of

Game regulations, exempted by the bill from the new standard,
may, by their exemption, be the cause of additional litigation.

Lastly, the department notes that it may be impossible to prove
that the costs to the private sector of the regulations will
not adversely affect the economic viability of private

business, as provided for in AS 44.62.030(3). In a depressed
marketplace, the cost of regulations may well affect the
viability of a marginally profitable business. The effect of
this section appears to exempt those businesses which would be
so affected. In the case, for 1instance, of a depressed canned

salmon market the exemption of the industry from the state"s
public health regulations could prove disasterous, both
socially and economically. In addition, some regulations will
require some businesses to spend additional money. Is that
expenditure an "adverse"™ effect? What, exactly, 1is the
"economic viability" contemplated by this statute? This
provision 1is almost certain to cause prolonged and costly
litigation.

Cost Detail

Personal Services:

I Attorney 1V (24A) (Anchorage) $ 64,241
i Attorney 1V (24A) (Anchorage) 64,241
1 Legal Secretary |1 (10B) (Anchorage) 27,388

$153,870
Travel:

$5,000 for each attorney for litigation
and witness travel; 2 x 5,000 = $ 10.000

$ 10,000

Contractual:

Communications and copying expense 3$500 per

attorney, per montn; 500 x 2 x 12 = $ 12,000
Expert witness and otner outside litigation
expense 10,000

$ 22,000



Commodities:
Expendable desk top materials 8100 per month,
per month, per employee, 100 x 3 x 12 =

Recurrent library expense
Startup library and office furniture (one-time)

Equipment:

New position equipment 600 x 3 = (one-time)
Word processor (one-time)

Total Costs:

Costs bayond FY83 have been increased using an
inflation factor.

$ 3,600
1,200
6,000

§ 10,800

$ 1,800

12,200

g 14,000

212,670

annual
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