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Y o u  have a s k e d  for an e x p l a n a t i o n  of s e c t i o n  2 of this bill 
a m e nding AS 09. 55.205(c) in v i e w  of the fact -that AS 09.55.-  
205 as it a p p ears in the p r i n t e d  s t a t u t e s  is not divided 
into subs ections. On March 26, 1982, SCS HB 532 (Rules) 
am S was a p p r o v e d  by the Governor. T h a t  Act divided AS 09.- 
55.205 i n t o  subsections, a l t h o u g h  it m a d e  no changes to that  
p o r t i o n  d e s i g n a t e d  as (c). The actual ef fective date of 
that Act is June 24, 1982. Since this bill does not have a n  
e f f e c t i v e  date that w o u l d  a l l o w  it to take e ffect before 
June '24, 1982, s e c t i o n  2 is drafted to coincide with SCS 
HB 532 (Rules) a m  S m a k i n g  changes only to the n e w  s u b­
section (c). A copy of SCS HB 532 (Rules) am S is attached 
for your information.

T B C :1jb

A t t a c h m e n t

SUBJECT:

TO:

F R O M :



-------------

.

Original sponsors: Rogers and Gardiner

IH THE HOUSE

Offered: 4/15/82
For Calendar, Friday 

4/16/82

BY THE RULES COMMITTEE 

CS FOR HOUSE BILL NO. 210 (Rules) a m  

IN T HE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an act entitled: "An Act relating to child custody."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  I LEGISLATIVE INTENT. (a; The legislature finds that it is 

9 g enerally desirable so assure a minor child frequent and continuing contact
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w it h  both parents after the parents have separated or dissolved their m a r­

riage and that it is in the public interest to encourage parents to share the 

rignts and responsibilities of child rearing. While actual physical custody 

may not be practical or appropriate in all cases, it is the intent of the 

legislature that both parents have the opportunity to guide and nurture tneir 

child and to meet the needs of the child on an equal footing beyond the 

c onsiderations ot support or actual custody.

(b) Tne legislature also finds that it is in the best interests of a 

cnild to encourage parents to implement their own child care agreements 

outside of the court setting.

* Sec. 2. AS 0 9 . 5 5 . 205(c) is amended to read:

(c) The court shall determine custody in accordance with the best 

interests of the child under AS 25.20.060 - 2 5 . 2 0 . 1 5 0 [NEITHER PARENT IS 

ENTITLED TO PREFERENCE AS A MATTER OF RIGHT IN AWARDING CUSTODY OF THE 

CHILD]. In determining the best int .rests of the child the court shall 

consider [ALL RELEVANT FACTORS INCLUDING:]

(1) the physical, emotional, mental, r e l igious^ and social 

needs of the child;

(2) the capability and desire of each parent to meet these

n e e d s ;
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1
(3) the c h i l d '8 preference if the child is of sufficient age 

and capacity to form a p r e f e r e n c e ;

(4) the love and affection existing between the child and

each parent;

(5) the length of time the child has lived in a stable, s a t­

isfactory environment and the desirability of ma i n t a i n i n g  continuity;

(6) the desire and ability of each parent to allow an open 

and loving frequent relationship between the child and his other parentj_

* Sec. 3. A' 09.55.205 is amended by adding a new subsection to read:

(d) In awarding custody the court may not consider the conduct, 

marital status, income, social or cultural environment, or life style of 

either parent unless the court determines that the factor affects the 

w e l l - b e i n g  of the child.

* Sec. 4. AS 25.20.060 is amended to read:

Sec. 25.20.0o0. CUSTODY OF THE CHILD. O O  If there is a dispute 

over child custody, either parent may petition the superior court for 

resolution of the matter under AS 25.20.060 - 25.20.150 [THIS SECTION 

UNLESS AN ACTION BETWEEN THE PARENTS IS PENDING UNDER AS 09.55]. The 

court shall award custody on the basis of the best interests of the

cnild. In d etermining the best interests of the child, the court shall

consider nil relevant factors including those factors enumerated in 

AS 09.55.205(c) [AS 09.55.205].

(b) Neither parent, regardless of the question of the child's 

legitimacy, is entitled to preference in the awarding of custody.

(c) The court may award shared custody if shared custody is 

d e t e r m i ned by the court to be in the bust interests of the child.

* Sec. 5. AS 25,20 is amended by adding new suctions to read:

Sec. 25.20.070. TEMPORARY CUSTODY. Unless it is shown to be 

detrimental to the welfare of the child, the child shall have, to the

-2- CSHB 21.0(KIs) am
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greatest degree practical, equal access to both parents during the time 

that the court considers an award of custody under AS 25.20.0b0 - 2 5 . 2U. 

1 5 U .

Sec. 25.20.080. MEDIATION OF CUSTODY MATTER. (a) At any time 

w i t h i n  30 days after a petition for child custody is filed under AS 25.- 

20.060 the court shall order the parties to submit to mediation.

Each party snail have the right to challenge peremptorily one mediator 

appointed.

(b) Medi a t i o n  shall be conducted informally as a conference, or by 

telephone, or series of conferences. The parties to the action and a 

c o u rt-appointed representative of the mir.or children shall attend.

(c) ^ A f t e r  the first conference either party may withdraw, orjthe 

mediator may terminate mediation if he determines that m e diation efforts 

are unsuccessful. Upon^withdrawal by either party o r^termination by the 

mediator, the mediator shall notify the court that mediation oftorts 

have failed, and the custody proceeding shall proceed in the usual 

m a n n e r .

(d) Upon submission of toe parties to m e diation under this section, 

a pending child custody proceeding shall be stayed for a period of 30 

days or until the court is notified that mediation efforts have failed. 

All court orders made during the pending custody proceeding remain in 

effect during the period of mediation.

(e) Costs of mediation shall be paid by one party or both parties 

as ordered by the court.

Sec. 25.20.090. FACTORS FOR CONSIDERATION IN AWARDING SHARED 

CUSTODY. In determining whether to award sliured custody of a child the 

court shall consider

(1) the child's preference if the child is of sufficient age 

and capacity to form a preference;

-3- CS11B 2 1 0 ( R l s ) am



(2) the needs of the child;

(3) the stability of the home environment likely to be offered 

by each parent;

(4) the education of the child;

(5) the advantages of keeping the child in the community 

where the child presently resides;

(6) the optimal time for the child to spend wi t h  each parent 

con idering

(A) the actual time spent with each parent;

(B) the proximity of each parent to the othe*' and to the

school in which the child is enrolled;

(C) the feasibility of travel b e t ween the parents;

(D) special needs unique to the child that may be better

met by one parent than the other;

(15) which parent La more Likely to encourage frequent

and continuing contact with the other parent;

(8) the findings and recommendations of a neutral mediator if 

mediation is ordered by the court;

(9) other factors the court considers pertinent.

Sec. 25.20.100. DENIAL OF SHARED CUSTODY. If a parent cr the 

guardian ad litem requests shared custody of a child and the court 

denies the request, the reasons for the denial snail be stated on the

record.

Sec. 25.20.110. AWARD OF CUSTODY TO NONPARENT. The court may 

award custody to u person who is not a parent of u child if

(1) the parents of the child consent in w r i ting to the award;

or

(2) the court makes a written finding that an award of custody

to a parent wo u ' d  be detrimental to the child and the award to the

-4- CSHB 2 1 0 (Rls) am



1

2
3

4

5

6
7

8 

9

10

11

12

13

1<1

15

16

17

18

19

20 

21 

22 

23 

21 

25 

20

27

28 

29

p erson who is not a parent of the child is n e cessary co serve the best 

interests of the child.

Sec. 25.20.120. M O DIFICATION OF CUSTODY OR VISITATION. An award 

of custody of a child or visitation w i t h  the child may be modi f i e d  if 

the court determines that the best interests of the child require the 

m o dification of the award. If a parent opposes the m o d ification of the 

award of custody or visitation with the child and the modif i c a t i o n  is 

granted, the court shall enter on the record its reason for the m o d i f i­

cation.

Sec. 25.20.130. CONFIDENTIALITY. At any stage of a proceeding 

involving custody of a child the court may, if it is in the best i n t e r­

ests of the child, close the proceeding to the public or order the court 

records closed to the public temporarily uc permanently. The court tnuy 

modify or vacate an order under this section at any time.

Sec. 25.20.140. ACCESS TO RECORDS OF THE CHILD. A parent who is 

not granted custody under AS 25.20.060 - 25.20.150 m ay have access to 

the medical, dental, school, and other records of the child n o t w i t h­

standing any other provision of law.

Sec. 25.20.150. DEFINITION. In AS 25.20.060 - 25.20.150, "shared 

custody" means an award of custody of the child to both parents that 

assures the child of frequent and continuing contact with each parent.

-5- CSHB 210(Rls) am



Official Business

( A l a s k a  J i t a i a  ^ l e g i s l a t u r e

SenateCommittee on judiciary Pouch V 
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

TO:  F i l e

FROM: Kevin Bruce

I t a l k ed  to Kar la F or sy t he ,  Court System General  C o u n c i l ,  today 
regard ing HB 210. She expressed s evera l  r e s e r va t i o n s  wi th the b i l l ,  
i n c l u d i n g  the mandatory med ia t i on  p r o v i s i o n  and the l a c k  o f  l anguage 
r e l a t i n g  to s e r v i c e  to  i n d i g en t s .  She reported that  med ia t i on  g e n e r a l l y  
t akes  an average  of 12 hours -  a t  approximate ly  S75 -  $100 per ho' ir.

Her e s t imate  f o r  c o s t s  to the S t a t e  f o r  i nd i gent  persons ,  shou ld  the  
b i l l  ao forward ,  wi th the mandatory l anguage to be approximate ly  
$450,000.

She a l s o  ques t i oned  the i n c e n t i v e  f o r  p a r t i e s  to pay med ia tors  i f  i t  i s  
mandatory.  (She roDorted a problem w i th  a t t o r n e y ' s  c o l l e c t i n g  f e e s  in 
s i m i l a r  c i r cumstance s ) .

Kar la suggested I review the l anguage in SB 723 f or  p o s s i b l e  
improvements .
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M E M O R A N D U M

To: S e n a t o r  P a t  Ro de y ,  Cha in .
S e n a t e  J u d i c i a r y  C o m m i t

From: S e n a t o r  D i c k  E l i a s o n

S u b j e c t :  HB 210 a n d  C S S B  741

T h i s  w e e k  the S e n a t e  u n a n i m o u s l y  p a s s e d  C S S B  741 ( F i n a n c e ) , the 
c n i l d  s u p p o r t  e n f o r c e m e n t  b i ll .  T h e  b i l l  ha s n o w  g o n e  o n  to 
the H o u s e  b u t  d u e  to the  H o u s e ' s  d e c i s i o n  to h e a r  o n l y  b i l l s  
w h i c h  a r e  on the p r i o r i t y  l i s t  it a p p e a r s  t h a t  t h i s  bi l l c ou ld  
d i e  the re . It w o u l d  be  a s h a m e  for t h i s  e x c e l l e n t  p i e c e  of 
l e g i s l a t i o n ,  w h i c h  t h e  w h o l e  S e n a t e  e n d o r s e d ,  n o t  to h a v e  a 
c h a n c e  a t  final p a s s a g e .

Y o u r  S e n a t e  J u d i c i a r y  c o m m i t t e e  h e a r d  a n d  p a s s e d  SB 741 e a r l i e r  
in the session. I w o u l d  l i k e  to a s k  y o u  to c o n s i d e r  a t t a c h i n g  
th e f i n a l  Sen at e v e r s i o n  of it (CSSB 741  (Finance) to HB 210 
w h i c h  is p r e s e n t l y  b e f o r e  you. Th e b i l l s  d e a l  w i t h  r e l a t e d  
s u b j e c t s  and s t a t u t e s  a n d  t h e i r  c o m b i n a t i o n  w o u l d  be a p p r o p r i a t e ,  
I h o p e  y o u  wil l i n c l u d e  t h e  l a n g u a g e  f r o m  SB 741 in th e v e r s i o n  
cf HB 21 0 w h i c h  is r e t u r n e d  to the H o u s e  for c o n c u r r e n c e .

1
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senate: BILL No.

KOUSE BILL No. 210 (Judicicirv)

Page: Line: 13

if tor ‘child" insert:

; however, tnc c o u r t  sh^ll  c o m p l y  w i t h  t h e  p r o v i s i o n

of tr.o In.: Cu.'L id W faro A c t  (25 U.S.C. 1:)01~19G3)
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Clear, Convincing Evidence Needet 
For Termination O f Parental Rights

The  standard  o f  p ro o f states must m eet in seeking to 
term inate p a ren ta l ights is now a m atter o f  fed e ra l 
constitu tional law . The U .S . Sup rem e C o u rt , 5 -4 , 
strikes down a N ew  Y o rk  ch ild  neglect s ta tu te  that 
perm its te rm ination  o f pa ren ta l rights upon p ro o f by a 
“ fa ir  preponderance o f  the evidence" that a child is 
perm anently neglected. D ue  process, the C o u i l dec la res , 
requires a t a m in im um  that the state prove its case by 
“ c lea r and convincing" evidence. (S an tosky  v. K ram e r, 
3 / 2 4 / 8 2 )

Last year, in Lassite r v D epartm en t o f S oc ia l S e r ­
vices, 4 5 2  JJ.S. 18. 49  L W  4586 (1 9 8 1 ) , the C ou rt held 
that the Due Process C liu s e  docs not requ ire  the 
appointment o f  counsel fo r  indigent parents in every 
parenta l rights term ination  p iocceding . In Lass ite r, Jus­
tice B 'ackm un exp lains in the m a jo rity  op in ion , e ight 
Justices agreed that the nature  o f  the process due in 
such proceedings turns on a ba lancing o f the private 
interests a ffec ted , the risk o f  e rro r  created by the sta le  
scheme, and the counte rva iling  governm enta l in terest 
supporting use o f  the challenged procedure.

Em ploy ing this analysis, Justice B lackm un finds the 
private interest “ com m and ing ," the risk o f  e rro r  “ sub- 
: tan tia l,"  and the s'a tc ’s interest in the fa ir p reponder­
ance standard "com para tiv e ly  s lig h t "  He then con­
cludes that the "c le a r and convincing" evidence 
standard , used by a m a jo rity  o f  the states, “ strikes a fa ir  
ba lance between the rights o f  the na tu ra l parents and 
the state ’s leg itim ate concerns."

Justice Rehnqu ist, jo in ed  in dissent by the C h ie f 
Justice and Justices W h ite  and O ’C o n ro r , fea rs that the 
m a jo rity  is tak ing  a step in the d irection o f  regu la ting  
the en tire  society by a sing le source o f  law . “ F ix ing  the 
standard o f p ro o f as a m atte r o f  federa l constitu tional 
law w ill on ly  lead  to fu rth e r fcdc ra l-cou ri in tervention 
in state schem es." (P age 4 3 3 3 )

Railway Labor Act Applicable To 
New York State Railroad Workers

New  Y o rk ’s e ffo rt to prevent its ra ilroad  w orkers 
from  strik ing  is derailed  by a unan im ous U .S . Sup rem e 
Court ru ling  that the fede ra l R a ilw a y  Labo r A c t, which

a llow s ra i lro a d  w orkers to strike, app lies to state-owned 
ra ilroad s . N ew  Y o rk  was on thr, w rong track , according 
to the C o u rt , when it thought a  state law  prohib iting 
strikes by pub lic employees cou ld  be app lied to its 
ra i lro a d  workers. (U n ited  T ran spo rta tion  Un ion  v. Long 
Is land  R a i l R oad C o ., 3 / 2 4 / 8 2 )

C h ie f Justice Bu rge r, w riting fo r  the C ou rt , explains 
that app lica tion  to a staje-owned ra ilro ad  o f  Congress’ 
acknow ledged au tho rity  to  regu late lab o r relations in 
the ra i lro a d  industry does not im pa ir a state ’s ab ility  to 
c a rry  out ilsvsovercign function . In  N ation a l League o f  
C ities v. U sc ry , 4 2 6  U .S . 833 (1 9 7 6 ) , the C ou rt said 
hat a fede ra l law that d irectly  im pairs a s la te ’s ab ility  

to "s tru c tu re  i-'.cgra l operations in areas o f  trad itiona l 
g o ie rnm cn ta l functions" vio lates the Ten th  Am end­
ment. O pera tion  o f a ra ilroad  engaged in interstate 
com m erce is cleat ly not, in the C o u rt ’s opinion, an 
in teg ra l part o f  trad itiona l suite activities genera lly  
im m une from  federa l regu lation .

T h e  C ou rt concludes that to a llow  individual states, 
by acqu iring  ra ilroads, to c ircumvent federa l regulation 
o f  ra ilro ad s  would destroy the longstanding and compre­
hensive un ifo rm  scheme thought essential by Congress 
and w ou ld endanger the efficient opera tion o f  the in ter­
state ra i l system . The C ou rt points out that a state 
acqu iring a ra ilroad  does so know ing that the ra ilroad  is 
sub ject to such a scheme o f  federa l *u la lion . Here, the 
C ou rt says, N c^  Y o rk  knew  o f  : ,d accepted federa l 
•egulation and , in fact, had operated under it fo r 13 
\e a rs  w ithout c la im ing any im pairm ent o f  its trad itiona l 
sovereignty . (P age  4 3 1 5 )

Forged Security Need Not Be 
Forced Before State Line Crossing

In prosecutions under 18 U S C  23 14  fo r transporting 
forged securities in interstate com m erce, the govern­
ment need not prove that the security was forged before 
i ever crossed state lines, the U .S . Sup rem e Cou rt 
holds, 8-1 . '.h e  phrase "in te rsta te  com m erce ’ ’ has a 
much b ro rd c r meaning than m ere ly  crossing sta le lines, 
the m a jo r ity  says in an opinion w ritten by Justice 
O 'C on n o r. “ [ I In terstate com m erce begins w ell before 
state lines a re crossed, and ends o n ly  when movement o f 
the item s in question has ceased in the destination

. S u m m a r y  a n d  A n a l y sis

Section 1 Contents Copyright (T* /M? by The Bureau o jW a iio n a l Affairs. Inc 
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AEG contractors to be shielded f^onstitutiooal immunity 
principles “as interpreted by the courts." S. Rep. No. 694, 
at 3. But it is worth remarking that DOE is asking us to 
establish as a constitutional rule something that it was unable 
to obtain statutorily from Congress. For the reasons set out 
above, we conclude that the contractors here are not pro­
tected by the Constitution’s guarantee of federal supremacy. 
If political or economic considerations suggest that a broader 
immunity rule is appropriate, “[s]uch complex problems are 
ones which Congress is best qualified to resolve.” United States v. City of Detroit, 355 U. S., at 474.

A .cordingly, the judgment of the Court of Appeals is
Affirmed

GEORGE W. JONES, Assistant 10 the Solicitor Genen' 'asice Department, 
Washingion D.C. (WADE H. McCREE, JR.. Solicitor rrral, M. CARR 
FERGUSON, Assistant Attorney General, STUART A. SMrTH. Assistant to 
the Solicitor General. JONATHAN S. COHEN and JOHN J. McCARTHY. 
Justice Department attorneys, with him on the brief) for petitioner; DANIEL
H. FRIEDMAN; Assistant Attorney General, Santa Fe, N_M. (JEFF B1N- 
GAM AN, Attorney General, and RICHARD M. KOPEL, Assistant Attorney 
General, with him on the brief) for respondents.
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JOHN SANTOSKY II a n d  ANNIE SANTOSKY, PETI­
TIONERS v. BERNHARDT S. KRAMER. COMMIS­
SIONER, ULSTER COUNTY DEPARTMENT OF 

SOCIAL SERVICES, ET a l .
ON WRIT OF CERTIORARI TO THE APPELLATE DIVISION, 

SUPREME COURT OF NEW YORK, THIRD JCD. DEPT.
Syllabus

No. 80-5889. Argued November 10, 1981—Decided March 24, 1982
Under New York law, the State may terminate, over parent?.! objection, 

the rights of parents in their natural child upon a finding that the child is 
“permanently neglected." The New York Family Coer. Art (§ 622) re­
quires that only a “fair preponderance of the evinence" soppot:  that find­
ing. Neglect proceedings were brought in F-mily Coart to terming, i  
petitioners' righ's as natural parents in their tlrec chncren. Rejecting 
petitioners' challenge to the constitutionality c f § 62?t “fair preponder­
ance of the evidence" standard, the Family Co trt weighed the evidence 
under that stand nd and found permanent neglect. After a subsequent 
dispositional b anng, the Family Court ruled that the best interests of 
the childrt -equired permanent termination of pertuners' custody. 
The Appellate Division of the New York Supreme Coen affirmed, and 
the New York Court of Appeals dismissed petitioners' appeal to that 
court.

Held :
1. Pre-.ss ts constitutionally due a natural parent a: a state-initiated 

parental .ghts termination proceedir g.
(a) The fundamental liberty into -cst of natural pi ts in the care, 

custody, and management of their chid is protected by the Fourteenth 
Amendment, and does not evaporate simply because they have not been 
model parents or have lost temporal-) custody of their child to the State. 
A parental nghts termination proceeding Interferes with that funda­
mental liberty interest. When the State moves to destroy weakened fa­
milial bonds, it must provide the parents with fundamentally fair proce­
dures.

(hi The nature of the process due in parental rights termination pro­
ceedings lurns on a balancing of three fociors; ihc p-naie interests af­
fected bv the proceedings; the risk of error created by the State’s chosen 
procedure; and the countervailing governmental interest supporting use 
of the challenged procedure. Matthews v. Eldrulge, 424 U. S. 319, 235. 
In any given proceeding, the minimum .•• 'dard of proof tolerated by the 
due process requirement reflects not die weight of the public and 
private interests affected, but also a societal judgmert about how the 
risk of error should be distributed between the litigants. The minimum 
standard is a question of federal law which this Co— may resolve. 
Retrospective case-by-case review cannot preserve fundamental fairness 
when a class of proceedings is governed by a conatittmonaily defective 
evidentiary standard.

2. The “fair prepSKrance of the evidence" standard prescribed by 
J622 violates the Due Process Clause of the Fourteenth AmendmeaL

(a) The balance of private interests affected weigns heavily against 
use of such a standard in parental righa termination pro-.eedings, since 
the private interest affected is commanding and the threatened loss is 
permanent. On« affirmed on appeal, a New York decision teiminaling 
parental rights is final and irrevocable.

(b) A preponderance standard does not fairly allocate the risk of an 
erroneous factfinding between the State ind the natural parents. In pa­
rental rights tpr-ni-... inn proceedings, winch bear many of the indida of 
a criminal trial, numerous factors combine to magnify the risk of errone­
ous factfinding. Coupled with the preponderance standard, these factors 
create a significant prospect of erroneous termination of parental rights. 
A standard of proof that allocates the risk of error nearly equally be­
tween an erroneous Mure to terminate, which leaves the child in an un­
easy status quo, and an erroneous termination, which unnecessarily de­
stroys the natural family, does not reflect properly the relative severity 
of these two outcomes.

(c) A standard of proof more strict than preponderance of the evi­
dence is consistent with the two state interests at stake in parental 
rights termination proceedings— a parrni patriae interest in preserving 
and promoting the child's welfare and a fiscal and administrative interest 
in reducing the cost and burden of such proceedings.

3. Before a State may sever completely and irrevocably the rights of 
parents in their natural child, due process requires that the State sup­
port its allegations by it least clear and convincing evidence. A “dear 
and convincing evidence” standard adequately conveys to the factfnder 
the level of sub;' <nve ceruinty fbout his factual condusions neceisary 
to satisfy due process. Determination of the precise burden equal to or 
greater than thaistandard is a matter of state law properly left to ntate 
legislatures and state courts.

75 App. Div. 2d 910, 427 N. Y. S. 2d 319, vacated arid remanded.
Blackmun, ddiv-red the opinion of the Court, in which Brennan, 

M arsha ll, P ow ix l, and Stevens, JJ„ joined. Rehnquist, J., fled a 
dissenting opinion, in which B urger, C. J., and W hite and O’Connor, 
JJ., joined.

J u s t i c e  B lackm un  delivered the opinion of the Court.
Under New York law, the State may terminate, over pa­

rental objection, the rights of parents in their natural child 
upon a finding that the child is “permanently neglecced." 
N.Y. Soc. Sent. Law §§ 384—b.4.(d), 334-b.7.(a) (McKinney 
Supp. 1981-19S2) (Soc. Serv. Law). The New York Family 
Court Act 56122 (McKinney 1975 & Supp. 1981-1982) (Fam. 
Ct. Act) requires that only a “fair preponderance of the evi­
dence" support that finding. Thus, in Ntw York, the factual 
certainty required to extinguish the paren.’ -child relationship 
is no greater than that necessary to award n.rney damages in 
an ordinary civil action.

Today we l.nld that the Due Process Clause of ,'he four­
teenth Amendrirtnt denuinds more than this. Before a State 
may sever completei.. "or! irrevocably the rights of parents in 
their natural cluld, due process requires that the State sup­
port its allegations by at least clear and convincing evidence.

I
A

New York authorizes its officials to remove a child tempo­
rarily from his or her hoir if the child appears “neglected," 
within the meaning of Art. 10 of the Family Court Act. See 
§§ 1012(0, 1021-1029. Once removed, a child under the age 
of 18 customarily is placed “in the care of an authorized 
agency," Soc. I t v .  Law § 384—b.7.(a), usually a state institu­
tion nr a foster >me. At that point, “the state's first obliga­
tion is to help the family with services to . , . reunite il. . . ." 
5 384—b. l.(a)fiii). But if convinced that “positive, nurturing 
parent-child relationships no longer exist," §384-b.l,(b), the 
State may initiate “permanent negiect” proceedings to free 
the child for adoption.
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The State bifurcates its permanent neglect proceeding into 
“fact-finding" and “dispositional" hearings. Fam. Ct. Act 
§§622, 623. At the factfinding stage, the State must prove 
that the child has been “permanently neglected," as defined 
by Fam. Ct. Act §§614.1.(a>-(d) and Soc' Serv. Law 
§384-b.7.(a). See Fam. CL Act §622. The Family Court 
judge then determines at a subsequent dispositional hearing 
what placement would serve the child’s best interests. 
§§623, 631.

At the factfinding hearing, the State must establish, 
among other things, that for more than a year after the child 
entered state custody, the agency “made diligent efforts to 
encourage and strengthen the parental relationship." Fam. 
Ct. Act §§ 614.1.(c), 611. The State must further prove that 
during that same period, the child’s natural parents failed 
“substantially and continuously or repeatedly to maintain 
contact with or plan for the future of the child although physi­
cally and financially able to do so." § 614.1.(d). Should the 
State support its a egations by “a fair preponderance of the 
evidence," §622, the child may be declared permanently ne­
glected. §611. That declaration empowers the Family 
Court judge to terminate permanently the natural parents’ 
rights in the child. §§ 631(c), 634. Termination denies the 
natural parents physical custody, as well as the rights ever to 
visit, communicate with, or regain custody of the child.1

New York's permanent neglect statute provides natural 
parents with certain procedural protections.* But New 
York permits its officials to establish “permanent neglect" 
with less proof than most States require. Thirty-three 
States, the District of Columbia, and the Virgin Islands cur­
rently specify' a higher standard of proof, in parental rights 
termination proceedings, than a “fair preponderance of the 
evidence.” * The only analogous federal statute of which wt

1 Al oral ? gument, counsel for petitioners asserted that, in New York, 
natural part its have no means of restoring tcrminaud parental rights. 
Tr. of Oral A. 9. Counsel for respondent, citing Fioi. Ct, Act }  1061, 
answered that parents may petition the Family Court to vacate or set aside 
an earlier order on narrow grounds, such as newly discovered evidence or 
fraud. Tr. of Oral Arg. 26. Counsel for respondent conceded, however, 
that this statutory provision has never been invoked to set aside a perma­
nent neglect finding, Id ., at 27.

'Most notably, natural parents have a statutory right to the assistance 
of counsel and of court-appointed counsel if they are indigent. Fam. Ct. 
Act §262<a)(iii).

•Fourteen States, by statute, have required “dear and convincing evi­
dence" or its cquiv.-lent. See Alaska Slat. Ann. § 47.10.080<cX3) (1980); 
Cal. Civ. Code Ann § 232(a)(7) (West Supp. 1982); Ga. Code 5324A- 
2201(c), 24A-3201 (19;ll); Iowa Code 4 600A.8 (Supp. 1981) (“dear and con­
vincing proof'); Me. Rev. Stat. Ann., Tit. 22, }40S5.1.B.(2) (Supp. 
1981-1982): Mich. Comp. Laws 5 722.25 (Supp. 1981-1982); Mo. Rev. Stat, 
{211.447.2(2) (Supp. 1982' (“clear, cogent and convindng evidence"); N.M. 
Stat. Ann. 5 40-7—1-1. (Si.pp. 1981); N.C. Gen. Stat. § 7A-289.30(e) (Supp. 
1979) (“dear, cogent, and convincing evidence"); R 1. Gen. La'va 
415—7—7(d) (Supp. 1980); Tenn. Code Ann. §37-246<d) (S.mp. 1981); Va. 
Code § 16.1-283.B, (Supp. 1981); W. Va. Code §49-6-2<c> (U«a0) (“dear 
and convincing , -oo f); Wis. Stat. 448.31(1) (Supp. 1981-1982).

Sixteen Stales, the District of Columbia, and the Virgin Islands, by 
court decision, have required "dear and convincing evidence" or its equiva­
lent. See Dale County D r u .  of Pensions <L Security v. Robles, 368 So. 2d 
39. 42 (AJa. ,,pp. 1979); Harder v. Caskin , 265 Ark. 558,560-561, 580 S.W. 
2d 176, 178 (1979); In re J. S . R .. 374 A. 2d S60, 864 (D.C. 1977); Torres v. 
Van Ecpoel. 98 So. 2d 735. 737 (Fl». 1957); B lakty v. Blakey. 72 1U. App. 
3d 946. 947, 391 N.E. 2d £ 2 . 223 \I979); In  re Kerns. 225 Kan. 746, 753, 
594 P. 2d 187, 193 (1979): In  rt Rosenbtoom, 266 N.W. 2d 888 , 889 (Minn.
1978) (“clear and convincing proof"); In re J. L .  B . ,  Mom , ------ ,
594 P. 2d 1127, 1136 (1979 ; In  re Souza. 20-1 Neb. 503. 510, 2S3 N.W. 2d 
48. 52 (1979); J . and E .  v. M .  and F . , 157 N.J. Super. 47i. 489. 385 A. 2d 
240.246 (App. Div. 1978); In  r t J J i , , 283 N.W. 2d 83, 92(N.D. 1979); In  re 
Darren '.'odd//., 615 P. 2d 237, 289 (Okla. 1980); In  re William L . ,  477 Pa. 
322,332, .A3 A. 2d 1223, 1233, cert, denied sub nom. Lehman v. Lycoming  
County Children's Services. 439 L". S. 880 (1978); I n r t C .  S t., 596 S.W. 2d 
846. 847 (Tex. 19‘ 0k In -  ?•*(«. 535 P. ?d 1244. 1248 (Utah 1975); In  r«

are aware permits tenninaao.a of parental rights solely upon 
“evidence beyond a reasonable doubt.” Indian Child Wel­
fare Act of 1978, Pub. L. 95-608, § 102(f), 92 Stat 3072, 25 
U. S. C. § 1912(f) (1976 ed., Supp Til). The question here is 
whether New York’s “fair preponderance of the evidence" 
standard is eonstitv onally sufficient.

B
Petitioners Johr iantosky II aud Annie Santosky are the 

natural parents of Tina and John TIT. In November 1973, 
after imjjdents reflecting parental neglect, respondent Kra- 
muv, Commissioner of the Ulster County Department of So­
cial Services, ini dated a neglect proceeding under Fam. Ct. 
Act § 1022 and removed Tina from her natural home. About 
10 mouths later, he removed J ohn 711 and placed him with 
foster parents. On the day Johr. was taken. Annie Santosky 
gave birth to a third child, Jed. When Jed was only three 
days old, respondent transferred him to a foster home on the 
ground that immediate removal was necessary to a\ oid immi­
nent danger to his life or health.

In October 19)7, respondent petitioned the Ulster County 
Family Court to terminate petitioners’ parental rights in the 
three children.4 Petitioners challenged the constitutionality 
of the “fair preponderance of the evidence” standard specified 
in Fam. Ct. Act §622. /The Family Court judge rejected this 
constitutional challenge, App. 29-30, and weighed the evi­
dence under the statutory' standard. While acknowledging 
that the Santoskys had maintained contact with their chil­
dren, the judge found those visits “at best superfi nal and de­
void of any real emotional content." Id. , at 21. After decid­
ing that the agency had made “ ‘diligent efforts’ to en.ourage 
and strengthen the parental relationsltip," id., at 30, he con­
cluded that the Santoskys were incapable, even with public 
assistance, of planning for the future of their children. Id,, 
at 33-37. The judge later held a dispositional hearing ana 
ruled that the best interests of the three children required 
permanent termination of the Santosky"s’ custody.* Id., at 
39.

Petitioners appealed, again contesting the constitutionality 
of §622's standard of proof.' The New York Supreme
M a ria , 15 V.1.368, 384 (1978); In r tS tg o , 82 Wash. 736, 739, 513 P. 2d 831, 
S 1 (1973) (“dear, cogent, and convincing evidence"); In re X . , 607 P. 2d 
911, 919 (Wyo. 1980) (“clear and unequivocal").

South Dakota's Supreme Court has reqrired a “clear preponderance" ot 
the evidence in a dependency proceeding. See In  re B . E . ,  287 N.W. 2d 
91, 96 (1979). Two Stales. New Hampshire and Louisiana, have barred 
parental rights terminations unless the key allegations have been proved 
beyond a reasonable doulit. See Slate v. Robert H ., 118 N,H, 713, 716, 
393 A- 2d 1387, 1389 (1978); La. Rev, Stat. Ann. 5 13:1603.A (West Supp. 
1982).

So far as we are aware, only two federal courts have addressed the issue. 
Each has held that allegations supporting parental rights termination must 
be proved by clear and convincing evidence. S im s v. Slate Deiil. o f Public  
Welfare, 438 F. Supp. 1179, 1194 (SD Tex. 1977), rev’d on other grounds 
sw.i nom. Moore v. Sim s, +42 U. S. 415 (1979); Alsager v. District Court if 
Po k C ty . , 406 F, Supp. 10. 25 (SD Iowa 1975), affd on other grounds, 545 
F. 2d 1137 (CA8 1976).

* Respondent had made an earlier and unsuccessful termination effort in 
September 1976. After a factfinding hearing, the Family Court judge dis­
missed respondent's petition for failure to prove an essential element of 
Fam. Ct. Act $614.1.(d>. See In  rt Santosky, 89 Misc. 2d 730, 393 N.Y.S. 
2d 4S6 (1977), The New York Supreme Court, Appellate Division, af­
firmed, finding that “the re -d as a whole" revealed that petitioners had 
“substantially planned for the future of the children." In  rc John IV., 63 
App. Div. 2d 750, 751, 40-1 N.Y S, 2d 717, 719 (1978).

‘ Since respondent took custody of Tina, John 111, and Jed, the 
Santoskys have had two other children. James and Jeremy. The State has 
taken no action L» remove these younger children. At oral argument, 
counsel for respondent replied affirmatively when asked whether he was 
asserting that petitioners were “unfit to handle the three older ones but not 
unlit to handle the two younger ones." Tr. of Oral Arg. 24.

4 Petitioners initially bad s<v*-k' rev-e-e •' *w* "  "
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Court, Appellate Division, affirmed, holding application of 
the preijonderance of the evidence standard “proper and con­
stitutional." In re John AA, 75 App. Div. 2d 910, 427 
N.Y.S. 2d 319, 320 (1980). That standard, the court rea­
soned, “i-ecognizes and seeks to balance rights possessed by 
the cjiild . . . with those of the natural parents.. . Ibid.

The Now York Court of Appeals then dismissed petition­
ers' appeal to that court “upon the ground that no substantial 
constitutional question is directly involved.” App. 55. We 
granted certiorari to consider petitioners' constitutional 
claim. 450 U. S. 993 (1981).

n
Last Term, in Lassiter v. Department of Social Services, 

452 U. S. 18 (1981), this Court, by a 5-4 vote, held that the 
Fourteenth .Amendment’s Due Process Clause does not re­
quire the appointment of counsel for indigent parents in 
every parental status termination proceeding. The case 
casts light, however, on the two central questions here— 
whether process is constitutionally due a natural parent at a 
State's parental rights termination proceeding, and, if so, 
what process is due.

In Lassiter, it was “not disputed that, state intervention to 
terminate the relationship between [a parent] and [the] child 
must be accomplished by procedures meeting the requisites 
of the Due Process Clause.” 452 U. S., at 37 (dissenting 
opinion); see id., at 24-32 (opinion for the Court); id., at 
59-60 (St e v e n s , J., dissenting). See also Little v. Streater, 
452 U. S. 1, 13 (1P31). The absence of dispute reflected this 
Court's historical recognition that freedom of personal choice 
in m .tters of family life is a fundamental liberty interest pro­
tect ad by the Fourteenth Amendment. Quilloin v. Walcott, 
434 U. S. 246, fi55 (1978); Smith v. Organization of Foster 
Fcmilies, 431 U. S. 816,8*15 (1977); Moore v. East Cleveland, 
431 U. S. 4P+, 499 (1977) (plurality opinion); Cleveland Board 
of Education v. LaFleur, 414 U. S. 632, 639-640 (1974); 
Stanley v. Illinois, 405 U. S. 645, 651-652 (1972); Prince v. 
Massachusetts, 321 U. S. 158, 166 (1944); Pierce v. Society of 
Sisters, 268 U. S. 510, 534-535 (1925); Meyer v. Nebraska, 
262 U. S. 390. 399 (1923).

The fundamental liberty interest of natural parents in the 
care, custody, and management of their child does not evapo­
rate simply because they have not been model parents or 
have lost temporary custody of their chnd to the State. 
Eveii when blood relationships are strained, parents retain a 
vital interest in preventing the irretrievable destruction of 
their family life. If anything, persons faced with forced dis­
solution of their parental rights have a more critical need for 
procedural protections than do those resisting state interven­
tion into ongoing family affairs. When the State moves to 
destroy weakened familial bonds, it must provide the parents 
with fundamentally fair procedures.’

In Lassiter, the Court and three dissenters agreed that the 
nature of the process due in parental rights termination pro­
ceedings turns on a balancing of the “three distinct factors" 
specified in Matheu's v. Eldridge, 424 U. S. 319, 335 (1976):
peals. That court sua spanle transferred the appeal to the Appellate Divi­
sion. Third Department, stating that a direct appeal did not lie because 
“question; other than the constitutional validity of a statutory p. jvision 
are involved." App. 50.

7 We therefore reject respondent's claim that a parental rights termina­
tion proceeding does not interfere with a fundamental liberty interest. 
See Brief for Respondent 11—16; Tr. of Oral Arg. 3S. The fact that impor­
tant libery interests of the child and its foster parents may also be affected 
by a permanent neglect proceeding does not justify- denying the natural 
parents constitutionally adequate procedures. Nor can the Slate refuse to 
provide natural parents adequate procedural safeguards on the ground that 
the family anil already has broken down: that is the very issue the perma-

"(JiT Smn\ 'I0'""*'*,

the private interests affected by the proceeding; the risk of 
error created by the State’s chosen procedure; and the coun­
tervailing governmental interest supporting use of the chal­
lenged procedure. See 452 U. S., at 27-31; id., at 37-48 
(dissenting opinion). But see id., at 59-60 (Stevens, J., 
dissenting). While the respective Lassiter opinions disputed 
whether those factors should be weighed against a presump­
tion disfavoring appointed counsel for one not threatened 
with loss of physical liberty, compare 452 U. S., at 31-32, 
with id., at 41 and n. 8 (dissenting opinion), that concern is 
irrelevant here. Unlike the Court’s right-to-counsel rulings, 
its decisions concerning constitutional burdens of proof have 
not turned on any presumption favoring any particular stan­
dard. To the contrary, the Court has engaged in a straight- 
fonvard consideration of the factors identified in Eldridge to 
determine whether a particular standard of proof in a par­
ticular proceeding satisfies due process.

In Addington v. Texas, 441 U. S. 418 (1979), the Court, by 
a unanimous vote of thii participating Justices, deckred: “The 
function of a standard of proof, as that concept is embodied in 
the Due Process Clause and in the realm of factfinding, is to 
‘instruct the factfinder concerning the degree of confidence 
oitr society thinks he should have in the correctness of factual 
conclusions for a particular type of adjudication.’ ” Id., at 
428, quoting Id. re Winship,3S7 U. S. 358, 370 (1970) (Har­
lan, J., concurring). Addington teaches that, in any given 
proceeding, the minimum standard of proof tolerated by the 
due process requirement reflects not only the weight of the 
private and public interests affected, but also a societal judg­
ment about how the risk of error should be distributed be­
tween the litigants.

Thus while private parties may be interested intensely in 
a civil dispute over money damages, application of a “prepon­
derance of the evidence” standard indicate? both society’s 
“minimal concern with the outcome," and a conclusion that 
the litigants should "shai e the risk of error in roughly equal 
fashion." 441 U. S., at 423. When the State brings a crimi­
nal action to deny a defendant liberty or life, however, “the 
interests of the defendant are of such magnitude that histori­
cally and without any explicit constitutional requirement 
they have been protected by standards of proof designed to 
exclude as nearly as possible the likelihood of an erroneous 
judgment." Ibid. The stringency of the “beyond a reason­
able doubt" standard bespeaks the “weight and gravity” of 
the private interest affected, id., at 427, society’s interest in 
avoiding erroneous convictions, and a judgment that those in­
terests together require that “society impos(e] almost the en­
tire risk of error upon itself." Id., at 424. See also In re 
Winship, 397 U. S., at 372 (Harlan, J., concurring).

The "minimimum requirement [of procedural due process] 
being a matter of federal law, they are not diminished by the 
fact that the State may have specified its own procedures 
that it may deem adequate for determining the preconditions 
to adverse official action." Vitek v. Jones, 445 U. S. 480,
491 (1980). See also Logan v. Zimmerman Brush Co.,------
U. S . , ------ (1982) (slip op. 9). Moreover, the degree o f
proof required in a particular type of proceeding “is the kind 
of question which ha? traditionally been left to the judiciary 
to resolve." Woodby v. INS, 385 U. S. 276, 284 (1966).*

•The dissent charges, pout, at 3. n. 2, that 'this Court simply has no role 
in establishing the standards of proof that stales must follow in the various 
judicu.1 proceedings they afford to their citizens." As the dissent properly 
concedes, however, the Court must examine a State s chosen standard to 
determine whether It satisfies th e  constitutional minimum of'fundamental 
fairness.'" Ibid, See. r. g.. Addington v. Texas, 441 I'. S. 41S. 427. 433 
(1979) (unanimous decision of participating Justicesi (Fourteenth Amend­
ment requires at least clear and convincing evidence in a civil proceeding 
v.—Mj-i,t i>»i>«r state law to commit an individual Involur'iH--
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“In cases involving individual rights, whether criminal or 
civil, ‘[t]he standard of proof [at a minimum] reflects the 
value society places on individual liberty.'" • Addington v, 
Texas, 441 U. S., at 425, quoting Tippett v. Maryland, 436 
F. 2d 1153, 1166 (CA4 1971) (opinion concurring in part and 
dissenting in part), cert, dismissed sub nom. Murel v. Balti­
more City Criminal Court, 407 U. S. 355 (1972).

This Court has mandated an intermediate standard of 
proof—“clear and convincing evidence"—when the individual 
interests at stake in a state proceeding are both “particularly 
important" and “more substantial than mere loss of money.” 
Addington v. Texas, 441 U. S., at 424. Notwithstanding 
“the state's ‘civil labels and good intentions,'" id., at 427, 
quoting In re Winship, 397 U.S, at 365-366, the Court has 
deemed this level of certainty necessary to preserve funda­
mental fairness in a variety of government-initiated proceed­
ings that threaten the individual involved with “a significant 
deprivation of liberty” or “stigma.” 441 U. S., at 425, 426. 
See, e. g., Addington v. Texas, supra, (civil commitment); 
Woodby v. INS, 385 U. S., at 285 (deportation); Chaunt v. 
United States, 364 U. S. 350, 353 (1960) (denaturalization); 
Schneiderman v. United States, 320 U. S. 118, 125, 159 
(1943) (denaturalization).

In Lassiter, to be sure, the Court held that fundamental 
fairness may be maintained in parental rights termination 
proceedings even when some procedures are mandated only 
on a case-by-case basis, rather than through rules of general 
application. 452 'J. S., at 31-32 (natural parent’s right to 
court-appointed counsel should be determined by the trial 
court, subject to appellate review). But this Court never 
has approved case-by-case determination of tb<* proper 
standard of proof for a given proceeding. Standards of 
proof, like other "procedural due process rules[,) are shaped 
by the risk of error inherent in the truth-finding process as 
applied to the generality of cases, not the rare exceptions.” 
Mathews v. Eldridge, 424 U. S., at 344 (emphasis added). 
Since the litigants and the factfinder must know at the outset 
of a given proceeding how the risk of error will be allocated, 
the standard of proof necessarily must be calibrated in ad­
vance. Retrospective case-by-case review cannot preserve 
fundamental fairness when a class of proceedings is governed 
by a constitutionally defective evidentiary standard.*

rate period to a state mental hospital): III rt Winship. 397 U. S. 358, 364 
(1970) (Due Process Clause of the Fourteenth Amendment protects the ac­
cused in state proceeding against conviction except upon proof beyond a 
reasonable doubt of every fact necessary to constitute the crime with which 
he is charged).

1 For this reason, we reject the suggestions of respondent and the dis­
sent that the constitutionality of New York's statutory procedures must be 
evaluated as a “package.” See Tr. of Oral Arg. 25. 36. 38. Indeed, we 
would rewrite our precedents were we to excuse a constitutionally defec­
tive standard of proof based on an amorphous assessment of the "cumu­
lative effect" of state procedures. In the criminal conicxt, for oxample, 
the Court has never assumed that “strict substantive standards or special 
procedures compensate for a lower burden of proof. . . Post, at 4. See 
In  re W inship, 397 U. S. 358. 368 (1970), Nor has the Court treated ap­
pellate review as a curative for an inadequate burden of proof. See 
Woodby v. /.VS. 385 U. S. 27C. 2S2 (1966) (“judicial review is generally lim­
ited to ascertaining whether the evidence relied upon by the trier of fact 
was of sufficient quality and substantiality to support the rationality of the 
judgment").

As the dissent points out, "the standard of proof is a crucial component of 
legal process, the primary function of which is ‘to minimize the risk of erro­
neous decisions."' Post, at 16-17. quoting Greenholt: v. Xtbraska Penal 
Inmates. 442 I'. S, 1. 13 (1979). Notice, summons, right to counsel, rules 
f evidence, and evidentiary hearings arc all procedures to place Informa­

tion betore the factfinder. Bui only the standard of proof 'instruct[s) the 
factfinder concerning the degree of xinfidence our society thii...s he should 
have in the coi rectness of factual conclusions" he draws from that informa­
tion. In  re Winship, 397 U. S.. at 370 (Harlan, J .. concurring). The stat-

III
In parental rights termination proceedings, the printa in­

terest affected is commanding; the risk of error from using a 
preponderance standard is substantial; and the countervail­
ing governmental interest favoring that standard is compara­
tively slight. Evaluation of the three Eldridge factors com­
pels the conclusion that use of a “fair preponderance of the 
evidence” standard in such proceedings is inconsistent with 
due process.

A
“The extent to which procedural due process must be af­

forded the recipient is influenced by the extent to which he 
nrny be ‘condemned to suffer grievous loss.’ ” Goldberg v. 
Kelly, 397 U. S. 254, 262-263 (1970), quoting Joint Anti-Fas­
cist Refugee Committee v. McGrath: 341 U. S. 123, 168 
(1951) (Frankfurter, J., concurring). Whether the loss 
threatened by a particular type of proceeding is sufficiently 
grave to warrant more than average certainty on the part of 
the factfinder turns on both the nature of the private interest 
threatened and the permanency of the threatened loss.

Lassiter declared it "plain beyond the need for multiple c: 
tation” that a natural parent’s “desire for and right to the 
companionship, care, custody, and management of his or her 
children’ " is an interest far more precious than any property 
right. 452 U. S., at“ 27, quoting Stanley v. Illinois, 405 
U. S., at 651. When the State initiates a parental rights ter­
mination proceeding, it seeks not merely to infringe that fun­
damental liberty interest, but to end it. “ If the State pre­
vails, it will have worked a unique kind of deprivation. . . . 
A parent’s interest in the accuracy and justice of the decision 
to terminate his or her parental status is, therefore, a com­
manding one." 452 U. S.. at 27.

In government-initiated proceedings to determine juvenile 
delinquency, In re Winship, supra; civil commitment. Add­
ington v. Texas, supra-, d -portation, Woodby v. INS, supra; 
and denaturalization, Cl unit v. United States, supra, and 
Schneiderman v. United States, supra, this Court has identi­
fied losses of individual liberty sufficiently serious to warrant 
imposition of an elevated burden of proof. Yet juvenile de­
linquency adjudications, civil commitment, deportation, and 
denutuntlization, at least to a degree, are all reversible offi­
cial actions. Once affirmed on appeal, a New York decision 
terminating parental rights is final and irrevocable. See n. 
1, supra. Few forms of state action are both so severe and 
so irreversible.

Thus, the first Eldridge factor—the private interest af­
fected—weighs heavily against use of the preponderance 
standard at a State-initiated permanent neglect proceeding. 
W io not deny that the child and Iris foster parents are also 
deeply interested in the outcome of that contest. But at the 
factfinding st ge of the New York proceeding, the focus 
empha.lcally is not on them.

The factfinding does not purport—and is not intended—to 
balance the child's interest in a normal family home against 
the parents’ Interest in raising the child. Nor does it pur­
port to determine whether the natural purer .s or the foster 
parents wc Id provide the better home. Rather, the 
factfinding hearing pits the State directly against the par­
ents. The State alleges that the natural parents are at fault. 
Fam. Ct. Act § 614. l.(d). The questions disputed and de­
cided are what the State did—"made diligent efforts,"

utory provision of right to counsel ami multiple hearings before termina­
tion cannot suffice to protect a natural parent's fundamental liberty 
interests i  the State is trilling to tolerate undue uncertainty in the deter­
mination of the dispositive facts.



3-23-82 The United States L A W  WEEI 50 L W  4337

§614.1.(c>—and what the natural parents did not do- - 'main­
tain contact with or plan for the future of the child." 
§ 614.1.(d). The State marshals an array of public resources 
to prove its case and disprove the parents’ case. Victory by 
the State not only makes termination of parental rights possi­
ble; it entails a judicial determination that the parents are 
unfit to raise their own children.14

At the factfinding, the State cannot presume that a child 
and his parents are adversaries. After the State has estab­
lished parental unfitness at that initial proceeding, the court 
may assume at the dispositional stage that the interests of 
the child and the natural parents do diverge. See Fam. Ct. 
Act. § 631 (judge shall make his order “solely on the basis of 
the best interests of the child,” and thus has no obligation to 
consider the natural parents’ rights in selecting dispositional 
alternatives). But until the State proves parental unfitness, 
the child and his parents share a vital interest in preventing 
erroneous termination of their natural relationship.11 Thus, 
at the factfinding, the interests of the child and his natural 
parents coincide to favor use of error-reducirg procedures.

However substantial the foster parents’ interests may be, 
cf. Smith v. Organization of Foster Families, 431 U. S., at 
845-847, they are not implicated directly in the factfinding 
stage of a State-initiated permanent neglect proceeding 
against the natural parents. If authorized, the foster par­
ents may pit their interests directly against those of the natu­
ral parents by initiating their own permanent neglect pro­
ceeding. Fam. Ct. Act §§615, 1055(d); Soc. Serv. Law 
§ 392.7 (c). Alternatively, the foster parents can make their 
case for custody at the dispositional stage of a State-initiated 
proceeding, where the judge already has decided the issue of 
permanent neglect and is focusing on the placement that 
would serve the child's best interests. Fam. Ct. Act. §§ 623, 
631. For the foster parents, the State's failure to prove per­
manent neglect may prolong the delay and uncertainty until 
their foster child is freed for adoption. But for the natural 
parents, a finding of permanent neglect can cut off forever 
their rights in their child. Given this disparity of conse­
quence, we have no difficulty finding that the balance of pri­
vate interests strongly favors heightened procedural 
protections.

B
Under Mathews v. Eldridge, we next must consider both 

the risk of erroneous deprivation of private interests result­
ing from use if a “fair preponderance” standard and the like­
lihood that a higher evidentiary standard would reduce that 
risk. See 424 U. S., at 335. Since the factfinding phase of a

"The Family Court Judge in the present case expressly refused to termi­
nate petitioners’ parents, rights on a "nnn-statutory. no-fault basis.” App. 
22-29. Nor is It clear that the State constitutionally could terminate a par­
ent's rights without showing parental unfitness, See Qtiilkun v. Walcott, 
434 II. S. 24G. 255 (1978) ("We have lime doubt that the Due Process 
Clause would be offended '(l)f a State were to attempt to force the breakup 
of a natural family, over the objections of the parents and their children, 
•nthout some showing of unfitness and for the sole reason that to do so was 
thought to be in the children's best interest,"' quoting Smith v, Organlza- 
(ion ot Foster families. 431 U. S. 816. 862-863 (1977) (Stewart. J.. concur­
ring in the judgment)).

"For a child, (he consequences of termination of his natural parents' 
rights may well be far-reaching. In Colorado, for example, it has been 
noted: "The child loses the right of support and maintenance, for which lie 
may thereafter be dependent upon society; the right to inherit: and all 
other righto inherent In the legal parent-child relationship, not just for |a 
limiledl period . . . .  but forever.” In  rt K .S ., 33 Colo. App. 72, 76, 515 
P. 2d 130, 133(1973).

Some losses cannot be measured. In this case, for example. Jed 
Santosky was removed from his natural parents' custody when he was only 
three days old: the judge's finding of permanent neglect effectively fore- 
clo5̂*a oosrtbllitv ►

permanent neglect proceeding is an adversary contest be­
tween the State and the natural parents, the -relevant ques­
tion is whether a preponderance standard fairly allocates the 
risk of an erroneous factfinding between these two parties.

In New York, the factfinding stage of a State-initiated per- 
mai rnt negleift proceeding bears many of the indicia of a 
criu, tal trial. Cf. Lassiter v. Department of Social Serv­
ices, 52 U. S., at 42-44 (dissenting opinion); Meltzer v. C. 
Buck LeCraw & Co., 402 U. S. 954, 959 (1971) (Black, J., dis­
senting from denial of certiorari). See also dissenting opin­
ion, post, at 8-10 (describing procedures employed at 
factfinding proceeding). The Commissioner of Social Ser­
vices charges the parents with permanent neglect. They arc 
served by summons. Fam. Ct. Act §§614, 616, 617. The 
factfinding hearing is conducted pursuant to formal rules of 
evidence. §624. The State, the parents, and the child are 
all represented by counseL §§249, 262. The State seeks to 
establish a series of historical facts about the intensity of its 
agency's efforts to reunite the family, the infrequency and in­
substantiality of the parents’ contacts with their child, and 
the parents’ inability or unwillingness to formulate a plan for 
the child's future. The attorneys submit documentary evi­
dence, and call witnesses who are subject to cross-examina­
tion. Based on all the evidence, the judge then determines 
whetuer the State has proved the statutory elements of per­
manent neglect by a fair preponderance of the evidence. 
§622. &

At such a proceeding, numerous factors combine to mag­
nify the risk of erroneous factfinding. Permanent neglect 
proceedings employ imprecise substantive standards that 
leave determinations unusually open to the subjective values 
of the judge. See Smith v. Organization of Foster Families, 
431 U. S., at 835, n. 36. In appraising the nature and qual­
ity of a complex series of encounters among the agency, the 
parents, and the child, the court possesseo unusual discretion 
to underweigh probative facts that might favor the parent.11 
Because parents subject to termination proceedings are often 
poor, uneducated, or members of minority croups, id., at 
833-835, sirth proceedings are often vulnerable Vu jdgments 
based on cultural or class bias.

The State's ability to assemble its case almost inevitably 
dwarfs the parents' ability to mount a defense. No prede­
termined limits restrict the sums an agency may spend in 
prosecuting a given termination proceeding. The State’s at­
torney usually will be expert on the issues contested and the 
procedures employed at the factfinding hearing, and enjoys 
full access to all public records concerning the family. The 
State may call on experts in family relations, psychology, and 
medicine to bolster its case. Furthermore, the primary wit­
nesses at the hearing will be the agency’s own professional 
caseworkers whom the State has empowered both to investi­
gate the family situation and to testify ngains. the parents. 
Indeed, because the child is already in agency custody, the 
Stale even has the power to shape the historical events that 
form the basis for termination.11

“ For example, u New Yorx court appraising an agency's "diligent ef­
fort*” to provide the purenu with social services can excuse efforts no< 
made on the grounds that they would have been “detrimental to the moral 
and temporal welfare of the chud.” Fam. Ct. Act 5 614.1.(c). In deter­
mining whether the parent ‘ suastamially and continuously or repeatedly” 
failed to "maintain contact w.ih . . .  the child,” 5 614.1.Id), the judge can 
discount actual visits or communications on the grounds that they were in­
substantial or “overtly demonsu-at(ed) a lack cf affectionate and concerned 
parenthood." Soc. Serv. Law J 384-b,7.(bl. When determining whether 
the parent planned for the chiic s future, the judge can reject as unrealistic 
plans based on overly opun'usLc estimates of physical or financial ability. 
S384-b.7.(c). See also disscr.£-.g opinion, poit at 10. notes 8 and 9.

“ In this cose, for example, the parents claim that the State sour1". -  —
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The disparity between the adversaries’ litigation resources 
is matched by a striking asymmetry in their litigation op­
tions. Unlike criminal defendants, natural parents have no 
“double jeopardy” defense against repeated state termination 
efforts. If the State Initially fails to win termination, as 
New York did here, see n. 4, supra, it always can try once 
again to cut off the parents’ rights after gathering me re or 
better evidence. Yet even when the parents have attuned 
the level of fitness required by the State, they have no simi­
lar means by which they can forestall future termination 
efforts.

Coupled with a “preponderance of the evidence” standa rd, 
these factors create a significant prospect of e*~^neous termi­
nation. A standard of proof that terms demands
consideration of the quantity, rather than the quality, of tne 
evidence may misdirect the factfinder in the marginal casu. 
See In re Winship, 397 U. S., at 371, n. 3 (Harlan, J., concur­
ring). Given the weight of the private interests at stake, the 
social cost of even occasional error is sizable.

Raising the standard of proof would have both practical 
and symbolic consequences. Cf. Addington v. Texas, 441 
U. S., at 426. The Court has long < .sidered the heightened 
standard of proof used in criminal prosecutions to be “a prime 
instrument for reducing vhe risk of convictions resting on fac­
tual error." In re Winship, 397 U. S., at 363. An elevated 
standard of proof in a parental rights termination proceeding 
would alleviate “the possible risk that a factfinder might de­
cide ‘.j [deprive] an individual based solely on a few isolated 
instances of unusual conduct [or]. . . idiosyncratic behavior.’’ 
Addington v. Texas, 4-11 U. S., at 427. "Increasing the bur- 
der, of proof is one way to impress the factfinder with the im­
portance of the decision and thereby perhaps to reduce the 
chances that inappropriate" terminations will be ordered. 
Ibid.

The Appellate Division approved New York's preponder­
ance standard on the ground that it properly “balanced rights 
possessed by the child . . . with those of the natural par­
ents. . . 75 App. Div. 2d. at 910, 427 N.Y.S. 2d, at 320.
By so saying, the court suggested that a preponderance 
standard properly allocates the risk of error between the par­
ents and the child.” That view is fundamentally mistaken.

7* court's theory assumes that termination of the natural 
parents' rights invariably will benefit the child.1' Yet we
prevented ihem from maintaining the contact required by Fam. Ct. Act. 
<614 l.(tl). See Brief (nr Petitioners 9. Tile parents further claim that 
the State cited their rejection of social services they found offensive or su­
perfluous as proof of the agency's "diligent efforts" and their own "failure 
to plan” for the children's future, Id., at 10-11.

We need not accept the.-e statements as tree to recognize that the 
State's unusual ability to structure the evidence increases the risk of an 
erroneous factfinding. Of course, the disparity between the litigants' re­
sources will be vastly grenter in States where there is no statutory right to 
court-uppoimed counsel. See Lassiter v. Department qi Social Sennets, 
452 U. S.. at 34 tonly 33 States and the District of Columbia provide that 
ngbt by statute).

'The dissent manes a similar claim. See dissenting opinion, pout, at 
17*22*

“ This is a hazardous assumption at best, Even when a child's natural 
home is Imperfect, permanent removal from that home will not necessarily 
improve his welfare. See. e. g., Wald, State Intervention on Behalf of 
"Neglected" Children: A Search for Realistic Standard:.. 27 Sun. L. Rev. 
985, 993 (1975) ("In fact, under current practice, coercive intervention fre­
quently results in placing a child in a more detrimental situation than he 
would be in without intervention.”).

Nor does termination of parental rights necessarily ensure adoption 
See Brief for Community Action for Legal Sendees. Inc., et at., as Amicus 
Cu n a e  22-23 (In 1979, only 12l> of the adoptablc children In foster care in 
New York City were actually adopted, although some had been waiting for 
years, citing Redirecting Foster Care, A Report to the Mayoi of the City 
of New York 69. 43 (19601). Even when a child eventually finds an adop­
tive family, he may spend years moving between state institutions and

have noted above that the parents and the child share an in­
terest in avoiding erroneous termination. Even accepting 
the court’s assumption, we cannot agree with its conclusion 
that a preponderance standard fairly distributes the risk of 
error between parent and child- Use of that standard re­
flects the judgment that society is nearly neutral between er­
roneous termination of parental rights and erroneous failure 
to terminate those rights. CL In re Winship, 397 U. S., at 
371 (Harlan, J., concurring). For the cliild, the likely conse­
quence of an erroneous failure to terminate is preservation of 
an uneasy status quo.1* For the natural parents, however, 
the consequence of an erroneous termination is the unnec­
essary destruction of their natural family. A standard that 
allocates the risk of error nearly equally between those two 
outcomes does not reflect properly their relative severity.

C
Two state interests are at stake in parental rights termina­

tion proceedings—a parens patriae interest in preserving 
and promoting the welfare of the child and a fiscal and admin­
istrative interest in reducing the cost and burden of such pro­
ceedings. A standard of proof more strict than preponder­
ance of the evidence is consistent with both interests.

“Since the State has an urgent interest in the welfare of the 
child, it shares the parent’s interest in an accurate and just 
decision” at the fa :ttinding proceeding. Lassiter v. Depa~t- 
ment of Social Senhces, 452 U. S., at 27. As parens patriae, 
the State's goal is to provide'the child with a permanent 
home. See Soc. Serv. Law § 3*4-b. l.(a)(i) (statement of leg­
islative findings and intent). Yet while there is still reason 
to believe t'. at positive, nurturing parent-child relationships 
exist, the parens patnae interest favors preservation, not 
severance, of natural familial bonds.” §384—b.l.(a)(ii). 
“[T]he State registers no gain towards its declared goals 
when it separates children from the custody of fit parents." 
Stanley v. Illirns, 405 U. S.. at 652.

The State's interest in finding the chili an alternative per­
manent home arises only "when it is clear that the natural 
parent cannot or will not provide a normal family home for 
the child." Soc. Sen'. Law §3S4-b.l.(a)(iv) (emphasis 
added). At the factfinding, that goal is served by proce­
dures that promote an accurate determination of whether the 
natural parents can and will provide a normal home.

Unlike a constitutional requirement of hearings, see, e. g., 
Mathews v. Eldridge, 424 U. S., at 347, or court-appointed 
counsel, a stricter standard of proof would r duce factual 
eiTor without imposing substantial fiscs' burdens upon the 
State. As we have obsen'ed, 33 ftates already have 
adopted a higher standard by statute o ■ court decision w ith-

“temporary" foster placements after his ties to his natural parents have 
been Severed. See Smith v. Organization o f F o te r  Fam ilies, 431 L’ . S., 
at 833-838 (describing the "limbo" of the New Y irk foster care system)

'•When the termination proceeding occurs, the child is not living at his 
natural home. A child cannot be adjudicated “permanently neglected" 
until, "for a period of more than a year," he has hern in “the care of an 
authorized agency." Soc. Serv. Law 4 3S4-b.7 (a); Fam Ct. Act 
' 614.1.id). See also dissenting opm.cn, at 26-21.

Under New York law. a Judge has ample discretion to ensure that, once 
removed from his natural parents or. g-iiirjs of neglect, a child will not 
return to a hostile environment. In this case, when the State's inittai ter­
mination effort failed for lack of proof, see n. 4, siipna the court simply 
issued orders under Fain. Ct. Ac! 5 4065(b) extending the period of the 
child's foster home placement. See App. 19-20. See also Fam. Ct. Act 
5632(b) iwhen Stale's permanent neglect petition is dismissed for insuffi­
cient evidence, judge retains jurisdiction to reconsider underlying orders of 
placemenu: 5 633 ijuiige may suspenc judgment at dispositional hearing for 
an additional year).

“ Any poreiu patnae interest in terminating the natural parents' rights 
arises only at the dispositional phase offer the -
unfit
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out apparent effect on the speed, form, or cost of their 
factfinding proceedings. See n. 3, supra.

Nor would an elevated standard of proof create any real 
administrative burdens for the State’s factfinders. New 
York Family Court judges already are familiar with a higher 
evidentiary’ standard in other parental rights termination 
proceedings not involving permanent neglect. See Soc. 
Serv. Law §§384-b.3.(g), 384—b.4.(c), and 384-b.4.(e) (re­
quiring “dear and convincing proof” before parental rights 
may be terminated for reasons of mental illness and mental 
retardation or severe and repeated child abuse). New York 
also demands at least dear and convindng evidence in pro­
ceedings of far less moment than parental rights termination 
proceedings. See, e. g., N.Y. Veh. & Traf. Law §22" \ (Mc­
Kinney Supp. 1981; (requiring the State to prove traffic in­
fractions by “dear and convincing evidence") and In re 
Rosenthal v. Hartnett, 36 N.Y. 2d 269, 326 N.E. 2d 811 
(1975); see also Ross v. Food Specialties, Ir ., 6 N.Y. 2d 336, 
341, 160 N.E. 2d 618, 620 (1959) (requiring “clear, positive 
and convincing evidence” for contract reformation). We can­
not believe that it would burden the State unduly to require 
that its factfinders have the same factual certainty when ter­
minating the parent-child relationship as they must have to 
suspend a driver’s license.

IV
The logical conclusion of this balancing process is that the 

“fair preponderance of the evidence” standard prescribed by 
Fam. Ct. Act §622 violates the Due Process Clause of the 
Fourteenth Amendment.” The Court noted in Addington: 
“The individual should not be askeu to share equally with so­
ciety the risk of error when the possible injury to the individ­
ual is significantly greater than any possible harm to the 
state.” 441 U. S., at 427. Thus, at a parental rights termi­
nation proceeding, a near-equal allocation of risk b ‘tween the 
parents and the State is constitutionally intolerable. The 
next question, then, is whether a "beyond a reasonable 
doubt" or a "clear and convincing” standard is constitution­
ally mandated.

In Addington, the Court concluded that application of a 
reasonable-doubt standard is inappropriate in civil commit­
ment proceedings for two reasons—because of our hesitation 
to apply that unique standard “too broadiy or casually in non­
criminal cases," id., at 428, and because the psychiatric evi­
dence ordinarily adduced at commitment proceedings is 
rarely susceptible to proof beyond a reasonable doubt. Id., 
at 429—130, 432-133. To be sure, as has been noted above, in 
the Indian Chi'd Welfare Act of 1978, Pub. L. 95-608, 
§ 102(f). 92 Stat. 3072, 25 U. S. C. § 1912(0 (1976 ed., Supp. 
Ill), Congress requires "evidence beyond a reasonable 
doubt" for termination of Indian parental rights, reasoning 
that "the removal of a child from the parents is a penalty as 
great/if not greater, than a criminal penalty. . . .” H.R. 
Rep. No. 95-1386, p. 22 (1978). Congress did not consider, 
however, the evidentiary problems that would arise if proof 
beyond a reasonable doubt were required in all State-initi­
ated parental rights termination hearings.

Like civil commitment hearings, termination proceedings 
often require the factfinder to evaluate medical and psychi­
atric testimony, and to decide issues difficult to prove to a 
level of absolute certainty, such as lack of parental motive, 
absence of affection between parent and child, and failure of

"The dissent's claim that today's decision "will inevitably lead to the fed­
eralization of family lavv." post, at 4. is. of course, vastly overstated. As 
the dissent properly notes, the Court's duty to “refrai(n) from interfennc 
with state answers to domestic relations questions" has never required 
“ that the Court should blink at clear constitutional violations in state stat-

parental foresight and progress. Cf. Lassiter v. Department 
of Social Services, 452 U. S., at 30; id., at 44-46 (dissenting 
opinion) (describing issues raised m state termination pro­
ceedings). The substantive standards applied vary from 
State to State. Although Congress found a “beyond a rea­
sonable doubt." standard proper in one type of parental rights 
termination case, another legislative body might well con­
clude that a reasonable-doubt standard would erect an unrea­
sonable barrier to state efforts to free permanently neglected 
children for adoption.

A majority of the States have concluded that a “clear and 
convincing evidence” standard of proof strikes a fair balance 
between the rghts of the natural parents and the State’s le­
gitimate concerns. See n. 3, supra. We hold that such a 
standard adequately conveys to the factfinder the level of 
subjective certainty about his factual conclusions necessary 
to satisfy due process. We further hold that determination 
of the precise burden equal to or graater than that standard 
is a matter of state law properly left to state legislatures and 
state courts. Cf. Addington v. Texas, 441 U. S., at 433.

We, of course, express no .view on the merits of petitioners’ 
claims.” At a hearing conducted under a constitutionally 
proper standard, they may or may not prevail. Without de­
ciding the outcome under any of the standards we have ap­
proved, we vacate the judgment of the Appellate Division 
and remand the case for further proceedings not inconsistent 
with this opinion. ,

It is so ordered.

Justice Rehnquist, with whom the Chief J ustice, 
Justice White, and Justice O’Connor join, dissenting.

I believe that few of us would care to live in a society 
where every aspect of life was regulated by a single source of 
law, whether that source be this Court or some other organ 
of our complex body politic. But today’s decision certainly 
moves us in that direction. By parsing the New York 
scheme and holding one narrow provision unconstitutional, 
the majority invites further federal court intrusion into every 
facet of state family law. If ever there were an area in 
which federal courts should heed the admonition of Justice 
Holmes that “a page of history is wcrth a volume of logic,"' it 
is in the area of domestic relations. This area has been left 
to the States from time immemorial, and not without good 
reason.

Equally as troubling is the majority's due process analysis. 
The Fourteenth Amendment guarantees that a State will 
treat individuals with "fundamental fairness" whenever its 
actions infringe their protected liberty or property interests. 
By adoption of the procedures relevant to this case, New 
York has created an exhaustive program to assist parents in 
regaining the custody of their children and to protect parents 
from the unfair deprivation of their parental rights. And yet 
the majority's myopic scrutiny of the standard of proof blinds 
it to the very considerations and procedures which make the 
New York scheme “fundamentally fair."

I

State intervention in domestic relations has always been an 
unhappy but necessary feature of life in our organized soci­
ety. For all of our experience in this area, we have found no

’ Unlike the dissent. we carefully refrair. from accepting as the “ facts of 
tnis case" findings that are not par. of the record and ’ hat b -“  »  1 ■ - 
on.y to be more likeiv t r : -  -  •
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fully satisfactory solutions to the painful problem of child 
abuse and neglect. We have found, however, that leaving 
the States free to experiment with various remedies has pro­
duced novel approaches -and promising progress.

Throughout this experience the Court has scrupulous., re­
frained from interfering with state answers to domestic rela­
tions questions. “Both theory and the precedents of this 
Court teach us solicitude for state interests, particularly in 
the field of family and family-property arrangements.” 
United States v. Yazell, 382 U. S. 341, 352 (1966). This is 
not to say that the Court should blink at clear constitutional 
violations in state staP'tes, but rather that in this area, of all 
areas, “substantial weight must be given to the good faith 
judgments of the individuals [administering a program] . . .  
that the procedures they have adopted assure fair consider­
ation of the . .  . claims of individuals." Mathews v. 
Eldridge, 424 U. S. 319, 349 (1976).

This case presents a classic occasion for such solicitude. 
As will be seen more fully in the next part, New York has 
enacted a comprehensive plan to aid marginal parents in re­
gaining the custody of their child. The central purpose of 
the New York plan is to reunite divided families. Adoption 
of the preponderance of the evidence standard represents 
New York’s good faith effort to balance the interest of par­
ents against the legitimate interests of the child and the 
State. These earnest efforts by state officials should be 
given weight in the Court's application of due process princi­
ples. "Great constitutional provisions must be administered 
with caution. Some play must be allowed for the joints of 
the machine, and it must be remembered that legislatures 
are ultimate guardians of the liberties and welfare of the peo­
ple in quite as great a degree as the courts.” Missouri, Kan­
sas and Texas Railway Co. v. May, 194 U. S. 267, 270 
(1904).*

The majority may believe that it is adopting a relatively 
unobtrusive means of ensuring that termination proceedings 
provide "due process of law." In fact, however, fixing the 
standard of proof as a matter of federal constitutional law will 
only lead to further federal-court intervention in state 
schemes. By holding that due process requires proof by 
clear and convincing evidence the majority surely cannot 
mean that any state scheme passes constitutional muster so 
long as it applies that standard of proof. A state law permit­
ting termination of parental rights upon a showing of neglect 
by clear and convincing evidence certainly would not be ac­
ceptable to the majority if it provided no procedures other 
than one thirty-minute hearing. Similarly, the majority 
probably would balk at a state scheme that permitted termi­
nation of parental rights on a clear and convincing showing 
merely that such action would be in the best interests of the 
child. See Smith v. Organization of Foster Families for 
Equality & Reform, 431 U. S. 816, 862-863 (1977) (Stewart,

'The majority asserts that “the decree of proof required in a particular 
type of prucecdmK ‘is the kind of question which has traditionally been left 
to the judiciary to determine.' Woodby v. I N S ,  385 U. S. 276, 2S4 (1966)." 
.4nir, at 9. To the extent lha; the majority seeks, by this statement, to 
piacc upon the federal judiciary the primary responsibility for deciding the 
appropriate standard of proof in state matters, it arrogates to itself a 
responsibility wholly at odds with the allocation of authority in our federal­
ist system and wholly unsupported by the prior decisions of this Court. In 
Woodby. the Court determined the proper standard of proof to be applied 
undot a itderal statute, and did so onlv alter concluding that "Congress 
ha[dl not addressed itself to the que- ion of what degree of p.-oof (was) re­
quired in dcpo-taiion proceedings." 385 U. S.,at28-i. Beyond an exami­
nation for the constitutional minimum of "fundamental fairness"—which 
dearly is satisfied by the New Yorn procedures at issue in this iase— this 
Court simply las no role in establishing the standards of proof that states 
must fo llow  in the various judicial proceedings they afford to their citizens.

J., concurring).
After fixing the standard o f proof therefore, the majority 

will be forced to evaluate other aspects of termination pro­
ceedings with reference to that point. Having in this case 
abandoned evaluation of the oveiall effect of a scheme, and 
with it the possibility of finding that strict substantive stand­
ards or special procedures compensate for a lower burden of 
proof, the majority’s approach will inevitably lead to the fed­
eralization of family law. Such a trend will only thwart state 
searches for better solutions in an area where this Court 
should encourage state experimentation. “It is one of the 
bappy incidents of the federal system that a single coura­
geous State may, if its citizens choose, serve as a laboratory; 
and try novel social and economic experiments without risk 
to the rest of the country. This Court has the power to pre­
vent an experiment” New State Ice Co. v. Liebmann, 285 
U. S. 262, 311 (1932) (Brandeis, J., dissenting). It should 
not do so in the absence of a clear constitutional violation. 
As will be seen in the next part, no clear constitutional viola­
tion has occurred in this case.

As the majority opinion notes, petitioners are the parents 
of five children, three.of whom were removed from petition­
ers’ care on or before. August 22, 1974. During the next four 
and one-half years, those three children were in the custody 
of the State and in the care of foster homes or institutions, 
and the State was diligently engaged in efforts to prepare pe­
titioners for the childrens' return. Those efforts were un­
successful, however, and on April 10, 1979 the New York 
Family Court for Ubter County terminated petitioners’ pa­
rental rights as to the three children removed in 1974 or ear­
lier. This irmination was preceded by a judicial finding 
that petitioners had failed to plan for the return and future of 
their children, a statutory category of permanent neglect. 
Petitioners now contend, and the Court today holds, that 
they were denied due process o f law, not because of a general 
inadequacy of procedural protections, but simply because the 
finding c4 permanent neglect was made on the basis of a pre- 
pondera ce of the evidence adduced at the termination 
hearing.

It is well settled that "[t’he requirements of procedural due 
process apply only to the deprivation of interests encom­
passed by the Fourteenth Amendment's protection of liberty 
and property." Board of Regents v. Roth, 408 U. S. 564, 569 
(1972). In determining whether such liberty or roperty in­
terests are implicated by a particular government action, “we 
must look not to the ‘weight’ but to the nature of the interest 
at stake." Id., at 571 (emphasis in original), I do not dis­
agree with the majority’s conclusion that the interest of par­
ents in their relationship w-.th their chl'drei. is sufficiently 
fundamental to come within he finite class ol liberty inter­
ests protected by the Fcurtet nth Amendment. See Smith 
v. Organization of Foster Families, 431 L. S., 862—So3 
(Stewart, J., concurring). "Once it is detennined that due 
process applies, [however,] the question remains what proc­
ess is due." Morrissey v. Brewer, 408 U S. 471. 481 (1972). 
It is the majority's answer to this question with which 1 
disagree.

A
Due process of law is a flexible constitutional principle. 

The requirements which it imposes upon governmental ac­
tions vary with the situations to which it applies. As the 
Court previously has recognized, “not all situations calling for 
pr'cedural safeguards call for the same kind of procedure." 
Morrissey v. Brewer, supra, at 481. See also Greenholtz v,
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Nebraska Penal Inmates, 442 U. S. L. 12 (1979); Mathews v. 
Eldridge, 424 U. S., at 334; Cafeteria Workers v. McElroy, 
367 U. S. 886, 895 (1961). The adequacy of a scheme of pro­

cedural protections cannot, therefore, be determined merely 

by the application of general principles unrelated to the pecu­

liarities of the case at hand.

Given this flexibility, it is obvious that a proper due proc­

ess inquiry cannot be m a d e  by focusing upon one narrow pro­

vision of the challenged statutory scheme. Such a focus 

threaten- to overlook factors which may introduce constitu­

tionally adequate protections into a particular government 

action. Courts must examine all procedural protections of­
fered by the State, and must assess the cumulative effect of 
such safeguards. A s  w e  have stated before, courts must 

consider “the fairness and reliability of the existing . .. pro­

cedures before holding that the Constitution requires more. 

Mathews v.'Eldridge, supra, at 343. Only through such a 

broad inquiry m a y  courts determine whether a challenged 

governmental action satisfies the due process requirement of 

“fimdamental fairness."5 Tn some ins^nces, the Court has 

even looked to non-procedural restraints on official action in 

determining whether the deprivation of a protected interest 

> 'as effected without due process of law. E. g., Ingraham v. 
Wright, 430 U. S. 651 (1977). In this case, it is just such a 

broad look at the N e w  York scheme which reveals its funda­

mental fairness.*

The termination of parental rights on the basis of perma­

nent neglect can occur under N e w  York law only by order of 

the Familv Court. Social Services L a w  (SSL) §384-b(3)(d). 

Before a petition .or permanent termination can be filed in 

that court, however, several other events must first occur.

The Family Court has jurisdiction od; over those children 

who are in the care of an authorized agency. Family Court 

Act (FCA) § 614(1 )(b). Therefore, the children who are the 

subject of a termination petition must previously have been 

removed from their parents’ home on e temporary’ basis. 

Temporary removal of a child can occur in one of two ways. 

The parents m ay consent to the removal, F C A  § 1021, or-, as 

occurred in this case, the Family Court can order the removal 

pursuant to a finding that the child is abused or neglected.*

‘Although, as the majority states, '"e have held that the minimum re- 
quiremoms of procedural due process are a question of federal law. such a 
holding does not mean that the procedural protections afforded by a State 
«ill be inadequate under the Fourteenth Amendment. It means simply 
that the adequacy of the state-provided process ts to be judged by constitu­
tional standards— standards which the majortty ttsolf equates to •funda­
mental f.-umess." A m t. at 7. I differ, therefore, not with the majority's 
statement that the requirements of due process present a federal question, 
but with its apparent assumption that the presence of "fundamental fair- 
ne„s" can be ascertained by an examination watch completely disregards 
the plethora of protective procedures accorded parents by New York law.

‘The majonty refuses to consider New Tone's procedure as a whole, 
stating that "(t Jhe statutory' provision of right to counsel and m'diiple hear­
ings before termination cannot suffice to protect a natural parent's funda­
mental liberty interests if the State is willing to tolerate undue uncertainty 
in the determination of the dispositive facts." Kntt, at 11. n, 9. Im-'licit 
in this statement is the conclusion that the nsr. af error may bo reduced to 
constitutionally tolerable levels only by raising standard of proof—that 
other procedures can never e'iminate “undue uncertainty" so long as the 
standard of proof remains too 'ow. Aside free begg-ig the question of 
whether the risks of error tolerated by the State in this case are “undue." 
see infra, at 16-22. this conclusion denies the .iexibility that we have long 
recognized in the principle of due procers: understates the error-reducing 
power of procedur ■' protections «orh as the rsgr.t to counsel, evidentiary 
hearings, rules of evidence, and appeu-'c rrr.ew; and cstaUiii.cs the 
standard of proof as the su it qua non of procetu. al due process.

An abused child is one who has been subiesed to intentional physical 
injury "which causes or creates a substantiai rnk of death, or serious or 
protracted disfigurement, or protracted impai—r.ent of physical cr emo­
tional healtn or protracted loss or impairment ' the function of any bodily

F C A  §51051, 1052.

Court proceedings to order the temporary removal of a 

child are initiated by a petition alleging abuse or Meet, filed 

by a state-authorized child protection agency or . a person 

< isigoated by the court. F C A  §§ 1031, 1032. Unless the 

court firds that exigent circumstances require removal of the 

child before a petition m ay be filed and 'a hearing held, see 

F C A  'j 1022, the order of temporary removal results from a 

“dispositional hearing” conducted to determine the appropri­

ate form of alternative care. F C A  § 1045. See also F C A  

§ 1055. This “dispositional hearing" can be held only after 

the court, at a separate “fact-finding hearing," has found the 

child to be abused or neglected within the specific statutory 

definition of those terms. F C A  §§ 1012, 1044, 1051.

Parents subjected to temporary removal proceedings are 
provided extensive procedural protections. A  summons and 

copy of the temporary removal petition must be served upon 

the parents within two days of issuance by the court, F C A  

§§ 1035,1036, and the parents may, at their own request, de­

lay the commencement of lha fact-finding hearing for three 

days after service of the summons. F C A  § 1048.* The fact­

finding hearing m a y  not commence without a determination 

by the court that tin parents are present at the hearing and 

have been served with the petition. F C A  § 1041. At the 

hearing itself, portly competent, material and relevant evi­

dence may be admitted," with some enumerated exceptions 

for particu'arly probative evidence. F C A  § 1046(b)(ii) In 

addition, indigent parents are provided with an attorney to 

represent them at both the fact-finding and dispositional 

hearings, as well as at all other proceedings related to tempo­

rary removal of their child. F C A  §262(a)(i).

A n  order of temporary removal must be reviewed every 18 

months by the Family Court. S S L  5 ?C2(2). Such review is 

conducted by hearing before the same judge who ordered the 

temporary removal, and a notk.e of the hearing, including a 

statement of the dispositional alternatives, must be given to 

the parents at least 20 days beiore the hearing is held. S S L  

§ 392(4). As in the initial removal action, the parents must 

be parties to the proceedings, id., and are entitled to court- 
appointed counsel if indigem. F C A  5262(a).

One or more years after c child has been removed tempo­

rarily from the parents’ home, permanent termination pro­

ceedings m a y  be commenced by the filing of a petition in the 

court which ordered the temporary removal. The petition 

must be filed by a state agency or by a foster parent autho­

rized by the court, S S L  384—b(3)(b), and must allege that the 

child ha:, been permanently neglected b. the parents. S S L  

§ 384—)>(3)(d).7 Notice of the petition and the dispositional 

proceedings must be served upon the parents at least 20 days 

before the commencement of the hearing, S S L  §384(3)(e), 

must inform them of the potential consequences of the hear­

ing, id., and must inform them "of their right to the assis­
tance of counsel, including [their] right ... to have counsel

' ■ - - -  - r — — .................... ■     i . - i

organ." FCA 4 1012(e). Sexual offenses against a child are also covered 
by this category. A neglected child is one "whose physical, mental or emo­
tional condition has been impaired or is tn imminent danger of becoming 
impaired il> a result of the fat'ure of his parent . . .  to exercise a minimum 
degree of care in supplying the child with adequate food, clothing, shelter 
or education." ,'CA 5 1012(f).

’ The relatively short lime between notice and commencement of hear­
ing p -nvided by 1 1048 undoubtedly reflects the State's desire to protect 
the child. These proceedings are designed to permit prompt action by the 
court when the child is threatened with imminent and serious physical, 
mentfl. or emotional harm.

'Permanent custody also may be awarded by the Family Court if both 
parents ate deceased the rents abandoned the child at least six months 
pnor to the tertm ation proceedings, or the parents are unable to provide 
proper and adequate care by reason of mental illness or mental retardation. 
SSL «o34-hi4l.
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assigned by the court [it] they are fiiurii.-ially unable to obtain 
counsel." Ibid. See also FCA §262.

As in the initial removal proceedings, two'-hearr 3s are 
hzld in consideration of the permanent termination petition. 
SSL § 384—b(3)(i>. At the fact-finding hearing, the court 
must determine, by a fair preponderance of the evidence, 
whether the child has been permanently neglected. SSL 
§384-b(3)(g). “Only (-ompetent, material and relevant evi­
dence may be admitted in a fact-finding hearing." FCA 
§ 624. The court may find permanent neglect if the child is in 
the care of an authorized agency or foster home and the par­
ents have “M ed for a period of more than one year. .  . sub­
stantially and continuously or repeatedly to maintain contact, 
with or plan for the future of the child, although physicailj 
and financially able to do so." SSL 384-b(7)(a).‘ In addi­
tion, because the State considers its “first obligation” to be 
the reuniting of the child with its natural parents, SSL 
§ 3S4—b(l)(iu), the court must also find that the supervising 
state agency has, without success, made udiligent efforts to 
encourage and strengthen the parental relationship." SSL 
384—b(T)(a) (emphasis added).*

Following the fact-finding hearing, a separate, disposi­
tional hearing is held to determine what course of action 
would be in "the best interests of the child." FCA § 631. A 
finding of permanent neglect at the fact-finding hea. ing, al­
though necessary to a termination of parental rights, does 
not control the court’s order at the dispositional hearing. 
The court may dismiss the petition, suspend judgment on the 
petition and retain jurisdiction for a period of one year in 
order to provide further opportunity for a reuniting of the 
family, or terminate the parents’ right to the custody and 
care of the child. FCA §§631-634. The tourt must base its 
decision solely upon the record of “material and relevant evi­
dence" intro iced at the disoositional hearing, FCA §624; In 
y-e ”,Female" 7 0  A.D. 2d 812, 417 N.Y.S. 2d 482 (1979), 
and may not entertain any presumption that the best inter­
ests of the child “will be promoted by any particular dispo­
sition." FCA §631.

As petitioners did in this case, parents may appeal any un­
favorable decision to the Appellate Division of the New York 
Supreme Court. Thereafter, review may be sought in the 
New York Court of Appeals and, ultimately, in this Court if a 
federal question is properly presented.

’ As to maintaining contact with the child, New York law provides that 
"evidence of insubs' uuial or infrequent contacts by a parent with his or her 
child shall not. of itself, be sufficient as a matter of law to preclude a deter­
mination that such child is a permanently neglected child. A visit or com­
munication by a parent with the child which is of such a character as to 
overtly demoretrau a lack of affectionate and concerned parenthood shall 
not be deemed a substantial c. ntact." SSL § 384-b(7)(b).

Failure tc, plan for the future of the child means failure “to take such 
steps as may :< necessary to provide an adequate, stable home and paren­
tal care ,’or the child wuhm a penod of time which is reasonable unaer the 
financial circumstances available to the p,"rt;it. The plan must be realistic 
and feasible, and good faith effort shall rot, of itself, be determinative. In 
determining wr.ether a parent has planned for the future of the child, the 
court may consider the faiiure of the parent to utilize medica1. psychiatric, 
psychological ar.d other social and rehabilitative service' and material re­
sources made available to such larent.” SSL 5 384-b',)(c).

' “ Diligent efforts" are defined under New YorV t0 "mean reason­
able attempts :y an authorized agency to assist, develop and encourage a 
meaningful rear.onshtp between the parent and child, including but not 
limned to:

“(1) consultation and cooperation with the parents in developing a plan 
for appropriate services to the child and his family:

“(2) making suitable arrangements for the parents to visit the child: 
“(3) provts.x of services and other assistance to the parents so that 

problems preienting the discharge of the child from care may be resolveo 
or amouoratec. and 

“(4) tnforntmg the parents at appropriate intervals of the child's 
progress. (leve.oprnent and health." SSL $ 384~b(7)(fi.

As this description of New York's termination procedures 
demonstrates, the State seeks not only to protect the inter­
ests of parents in re ring their own children, but also to as­
sist and encourage parents who have lost custody of their 
children to reassume their rightful role. Fully understood, 
the New York system is a comprehensive program to aid 
parents such as petitioners. Only as a last resort, when “dil­
igent efforts” to reunite the family have failed, does New 
York authorize the termination of parental rights. The pro­
cedures for termination of those relationships which cannot 
be aided and which threaten permanent injury to the child, 
administered by a judge who has supervised the case from 
the first temporary removal through the final termination, 
cannot be viewed as fundamentally unfair. The facts of this 
case demonstrate the fairness of the system.

The three children to which this case relates were removed 
from petitioners' custody in 1973 and 1974, before petitioners’ 
other two children were born. The removals vere made 
pursuant to the procedures detailed above and in response to 
what can only be described as shockingly abusive treatment.1* 
At the temporary removal hearing held before the Family 
Court on September 30, 1974, petitioners were represented 
by counsel, and allowed the Ulster County Department of So­
cial Services (“Department") to take custody of the three 
children. *

Temporary removal of the children was continued at an 
evidentiary hearing held before the Family Court in Decem­
ber 1975, after which the court issued a written opinion con­
cluding that petitioners were unable to resume their parental 
responsibilities due to personality disorders. Unsatisfied 
with the progress petitioners were making, the court also di­
rected the Department to reduce to writing the plan which it 
had designed to solve the problems at petitioners' home and 
reunite the family.

A plan for providing petitioners with extensive counseling 
and training services was submitted to the court and ap­
proved in February 1976. Under the plan, petitioners re­
ceived training by a mother's aide, a nutritional aide, and a 
public health na-se, and counseling at a family planning 
clinic. In addition, the plan provided psychiatric treatment 
and vocational training for the father, and counseling at a 
family service center for the mother. Respondent’s Brief 
1-7. Between early 1976 and the final termination decision 
in April 1979, the State spent more than $15,000 in these ef­
forts to rehabilitate petitioners as parents. App. 34.

Petitioners’ response to the State's effort was marginal ; 
best. They wholly disregarded some of the available serv­
ices and participated only sporadically in the others, its a 
p ult, and out of growing concern over the length of the chil­
drens' stay in foster care, the Department petitioned in Sep­
tember 1976 for permanent termination of petitioners' paren­
tal rights so that the children could be adopted by other 
families. Although the Family Court recognized that peti­
tioners' reaction to the State's efforts was generally "non-re-

"Tina Apel, the oldest of petitioners' five children, was rotnovot, from 
their custody by court order in November 1973 when she was two years 
old. Removal proceedings were commenced in response to complaii ts bv 
neighbors and reports from a local hospital that Tina had suffered in unen 
in petitioners' home including a fractured left femur, treated with a home­
made splint: bruises on the upper arms, forehead. Ilnnk. and spine; and 
abrasions of the upper leg. Tne following summer John Santosky III. pe­
titioners' second oldest child, was also removed from petit.oners custody. 
John, who was less than one year old at the time, was admitted -o the hos­
pital suffering malnutntion. bruises on the eye and forhead. cuts on the 
feoi. blisters on the hand, and multiple pin pricks on the back. Exhibit to 
Respondent's Bnef l-o. Jed Santosky. the third oldest of petitioner!' chil­
dren. was removed from his parents' custody when only three days o d as a 
result of the abusive treatment of the two older children.
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sponsive, even resentful," the fact that they were “at least 
superficially cooperative" led it to conclude that there was 
yet hope of further improvement and an eventual reuniting of 
the family. Exhibit to Respondent’s Brief 618. Accord­
ingly, the petition for permanent termination was dismissed.

Whatever progress petitioners were making prior to the 
197f termination hearing, they made little or no progress 
thereafter. In October 1978, the Department again filed a 
termination petition alleging that petitioners had completely 
failed to plan for the childrens’ future despite the consider­
able efforts rendered in their behalf. This time, the Family 
Court agreed. The court found that petitioners had “failed 
in any meaningful way to take advantage of the many social 
and rehabilitative services that have not only been made 
available to them but have been diligently urged upon them.” 
App. 35. In addition, the court found that the “infrequent" 
visits "between the parents and their children were at best 
superficial and devoid of any real emotional content.” App. 
21. The court thus found'“nothing in the situation which 
holds out any hope that [petitioners] may ever become finan­
cially self sufficient or emotionally mature enough to be inde­
pendent of the services of social agencies. More than a rea­
sonable amount of time has passed and still, in the words of 
the case workers, there has been no discernible forward 
movement. At some point in time, it must be said, ‘enough 
is enough."’ App. 36.

In accordance with the statutory' requirements set forth 
above, the court found that petitioners’ failure to plan for the 
future of their children, who were then seven, five, and four 
years old and had been out of petitioners' custody for at least 
four years, rose to the level of permanent neglect. At a sub­
sequent dispositional hearing, the court terminated petitior 
ers' parental rights, thereoy freeing the three children for 
adoption.

As this account dem onstrates, the S ta te 's ex tra^ rtiina ry  
fou r-yea r e ffo r t  to reunite petitioners' fam ily  was not ju s t .... ■ 
successful, it was a ltogether rebu ffed by pa ren ts  unw illing to  
im prove th e ir circumstances sufficiently to p e rm it a re tu rn  o f  
the ir ch ild ren . A t every step o f  this p ro trac ted  process peti­
tioners w ere accorded those procedures and protections 
which trad it io n a lly  have been required by due process c f law . 
M .re o v e r , from  the beginning to  the end o f th is sad sto ry  a ll 
jud ic ia l determ inations were made by one fam ily  court judge . 
A fte r fo u r and one-ha lf years o f invo lvement w ith petition­
e rs , m .re  than seven complete hearings, and additional p e ri­
odic supervision o f the S tate 's rehab ilita tive  e ffo rts , the 
judge no doubt was in tim ate ly fam ilia r with th is case and the 
prospects fo r petitioners' rehabilitation .

It is inconceivable to me that these procedures w ere "fun- 
dam enta llv  un fa ir"  to pe titioners . On ly by its obsessive 
focus on the standard of p ro o f and its a lm ost complete d is re ­
gard o f the facts o f this case does the m a jo r ity  find o th e r­
w ise." As the discussion above indicates, how ever, such a

"The majority finds, without any reference to the facts of this case, that 
“numerous factors (in New York termination proceedings) combine to mag­
nify the risk of erroneous factfinding." A n tt. at 15 Among the factors 
Identified by the majority are the “unusual discretion" of the family court 
judge “to undeneeigh probative facts that migni favor the parent', the of­
ten uneducated, minority status of the parents and their consequent “vul- 
ncrab(Uity) to judgments based on cultural or dass bias"; the “State's abil­
ity to assemble its case," which “dwarfs the parents' ability to mount a 
defense” by including an unlimited budget, expert attorneys, and Tull ac­
cess to all public records concerning the family"; and the fact that "natural 
parents have no 'double Jeopard)-’ defense against repeated state" efforts, 
"with more or better evidence." to terminate p-rental rights "even when 
the parents have attained the level of fitness required by tnc State." Id., 
a: 15-lfi. In short, the majority characterizes the State as a wealthy and 
powerful bully bent on taking children away from defenseless parents. 
See uitle, at 15-17. Such characterization finds no support in the record.

The intent of New York has been stated with eminent clarity: "the 
[S)tates.ftr»f obligation ts to htip the family snth services to am-**' '•*

focus does not comport with the flexible standard of funda­
mental fairneys embodied in the Due Process Clause of the 
Fourteenth Amendment

■if B
In addition to the basic fairness of the process afforded pe­

titioners, the standard of proof chosen by New York clearly 
reflects a constitutionally permissible balance of the interests 
at stake in this case. The standard of proof “represents an 
attempt to instruct the factfinder concerning the degree cf 
confidence our society thinks he should have in the correct­
ness of factual conclusions for a particular type of adjudica­
tion." In re Winship, 397 U. S. 358, 370 (1970) (Harlan, J. 
concurring); Addington v. Texas, 441 U. S. 418, 423 (1979). 
In this respect, the standard of proof is a crucial component 
of legal process, the primary function of which is “to minimize 
the risk of erroneous decisions.” “ Greenholtz v. Nebraska 
Penal Inmates, supra, at 13. See also Addington v. Texas, 
supra, at 425; Mathews v. Eldridge, 424 U. S., at 344.

In determining the propriety of a particular standard of 
proof in a given case, however, it is not enough simply to say 
that we are trying :o minimize the risk of error. Because 
errors in factfinding affect more than one interest, we try to

break-up or to reunite It If the child has alre»dy left home." SSL 
S 384—bflXaHiii) (emphasis added), There is simply no basis in fart for be­
lieving, as the majority does, that the State does not mean what it says; 
indeed, the facts of this case’demonstrate that New York has gone the ex­
tra mile in seeking to efTectuate its declared purpose. See supra, at 
12-15. More Importantly, there f‘-ould be no room in the jurisprudence of 
this Court for decisions based on unsupported, inaccurate assumptions.

A brie'’ examination of the “factors" relied upon by the majority demon­
strates its error. The “unusual" discretion of the family court judge to 
consider the "affcctiolnl nnd concerfn]” displayed by parents (luring visits 
with their children, antt at 15, n. 11. is nothing more than discretion to 
consider reality; there is not one shred of evidence in this case suggesting 
that the determination of the family court was "based on cultural or class 
bias"; if parents lack the “ability to mount a defense," the State provides 
them with the full services of an attorney. FCA 5 262. and they, like the 
State, have "full access to all public records concerning the family" lempha, 
sis added); and tt. absence of “double jeopardy" protection simF y recog­
nizes the fact thai family problems are often ongoing and may in the future 
warrant action that currently is unnecessary. In this case the family court 
di.missed the first termination petition because it desired to give petition­
ers “the benefit of the doubt." Exhibit to Respondents' Brief 620, and a 
second opportunity to raise themselves to "an acceptable minimal level of 
competency as parents." Id ., at 624. It was their complete failure to do 
to that prompted the second, successful termination petition. See atir-nt, 
at 12-16.

°  It is worth noting thai the significance of the standard of proof In New 
York parental termination proceedings differs fiom the significance of the 
standard tn other forms of litigation. In the usual adjudicatory setting, 
the factfinder has had little or no prior e assure to the facts of the case. 
His only 'tnowledge of those facts comes from the ovidenco adduced at 
trio.. and he renders his findings solely u p , , the basis of that evidence. 
Thus, normally, the standard of proof ts a crucial factor in the final outcome 
of the case, for It ts the scale upon which the factfinder weighs his knowl­
edge and makes hts decision.

Although the standard serves the same function in New York parental 
termination proceedings, additional assurances of accuracy are present in 
its application. As was adduced at oral argument, the pro .'tier in New 
York is to assign one judge to supervise a case from the Initial 'einpot try 
removal of the child to the final termination of parental tights. Therefore, 
as discussed above, the factfinder Is Intimately familiar with the case be­
fore the termination proceedings ever begin. Indeed, as in this case, he 
often will have been closely involved in protracted efforts to rehabilitate 
the parents. Even if a change in judges occurs, . he Family Cour, ret; ms 
Jurisdiction of the case and the newly assigned judge may take judicial no­
tice of all prior proceedings. Given this familiarity wttn the case, ami the 
necessarily lengthy efforts which must precede a termination act-on tr 
New York, decisions in termination cases are made by judges steeper in 
the background of the case and peculiarly able to judge the accuracy of evi­
dence placed before them This does not mean that the standard of proof 
in these cases can escape due process scrutiny, only that additional assur­
ances of accuracy attend the application of the standard in New York ter-
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minimize error as to those interests which we consider to be 
most important. As Justice Harlan explained,in his well- 
known concurrence to In re Winship: zz-

“ In a lawsuit between two parties, a factual error can 
make a difference in one of two ways. First, it can re­
sult in a judgment in favor of the plaintiff when the true 
facts warrant a judgment for the defendant. The ana­
logue in a criminal case would be the conviction of an in­
nocent-man. On the other hand, an erroneous factual 
determination can result in a judgment for the defendant 
when the true facts justify a judgment in plaintiff’s 
favor. The criminal analogue would be the acquittal of a 
guilty man.

The standard of proof influences the relative fre­
quency of these two types of erroneous outcomes. If, 
for example, the standard of proof for a criminal trial 
were a preponderance of the evidence rather than proof 
beyond a reasonable doubt, there would be a smaller risk 
of factual errors that result in freeing guilty persons, but 
a far greater risk of factual errors that result in convict­
ing the innocent. Because the standard of proof affects 
the comparative frequency of these two types of errone­
ous outcomes, the choice of the standard to be applied in 
a , .rticular kind of litigation should, in a rational world, 
reflect an assessment of the comparative social disutility 
of each." 397 U. S., at 370-372.

When the standard of proof is understood as reflecting 
such an assessment, an examination of the interests at stake 
in a particular case becomes essential to determining the pro­
priety of the specified standard of proof. Because proof by a 
preponderance of the evidence requires that ‘‘[t]he litigants 
. . . share the risk of error in a roughly equal fashion," 
Addington v. Texas, supra, 441 U. S., at 423, it rationally 
should be applied only when the interests at stake are of 
roughly equal societal importance. The interests at stake in 
this case demonstrate that New York has selected a constitu­
tionally permissible standard of proof.

On one side is the interest of parents in a continuation of 
the family unit and the raising of their own children. The 
importance of this interest cannot easily be overstated. Few 
consequences of judicial action are so grave as the severance 
of natural family ties. Even the convict committed to prison 
and thereby deprived of his physical liberty often retains the 
love and support of family members. “This Court’s decisions 
have by now made plain beyond the need for multiple citation 
that i parent’s desire for and right to ’the cor.oanionship, 
care, custody and management of his or her children' io an im­
portant interest that 'undeniably warrants deference and, ab­
sent a powerful countervailing interest, protection.' Stanley 
v. Illinois, 405 U. S. 645, 651." Lassiter v. Department of
Social Senders, 452 U. S ,  , -------(1981). In creating the
scheme at issue ir. this case, the New York legislature was 
expressly aware of this right of parents "to bring up their 
own children." SSL §;184-b(ll(u)(ii).

On the other side of the termination proceeding are the 
often countervailing interests of the > hiltl." A stable, loving

"The majority dlsmt-se* the child'* interest In the accuracy of deter­
minations nude at the lactrtndlng hearing because ‘‘[l)he factfinciirc does 
not purport . . t0 balance the child's Interest in a normal faro!;- life 
against the parents' (merest in raising the child," but instead "pita the 
•’ late directly against the parents.' Ante, at 12. Only “(alfter the State 
has established parental unfitness," the majority reasons, may the court
assume . . that the Interests of the child and the natural -larcnta do di­verge. Id ., at 13.
This reasoning misses the mark. The child has an interest In the out­

come of the factfinding hear ng independent of that of the parent. To be 
sure, "the child and his parents shire a soul Interest in preventing cttotu-

homelife is essential to a child’s physical, emotional, and spir­
itual well-being. It requires no citation of authority to as­
sert that children who are abused in their youth generally 
face extraordinary problems developing into responsible, 
productive citizens. The same can be said of children who, 
though not physically or emotionally abused, are passed from 
one foster home to another with no constancy of love, trust, 
or discipline. If the Family Court makes an incorrect factual 
determination resulting in a failure to terminate 3 parent- 
child relationship which rightfully s’-ould be ended, the child 
involved must return either to an abusive home M or to the 
often unstable world of foster care.u The reality of these 
risks is magnified by the fact that the only families faced with 
termination actions are those which have voluntarily surren­
dered custody of their child to the State, or, as in this case, 
those- from which the cnild has been removed by judicial ac-

ous termination of their natural relationship." Ante, at 13 (emphasis 
added). But the child s interest in a continuation of the family unit exists 
only to the extent that such a continuation would not be harmful to him. 
An error in the factfinding hearing that results in a failure to terminate a 
parent-child relationship which rightfully .ehould be terminated may well 
detrimentally affect the child. See notes 14, 15. infra.

The preponderance of the evidence standard, which allocate! the risk of 
error more or less evenly, is employed when the social disutility of error in 
either direction is roughly equal—that is. when an incorrect finding of fault 
would produce consequences as undesirable as the consequences that 
would be produced by an incorrect finding of no fault. Only when the dis­
utility of error in one direction discemibly outweighs the disutility of error 
in the other direction do we choose, by means of the standard cf proof, to 
reduce the liklihood of the more onerous outcome. See In re Winship, 397 
U. S. 358. 379-372 (1970) (Harlan, J . concumngl.

New York’s adoption of the preponderance of the evidence standard re­
flects its conclusion that the undestrable consequence of an erroneous find­
ing of parental unfitness— the unwarranted termination of the family rela­
tionship—is roughly equal to the undesirable consequence of an erroneous 
finding of parental fitnes^-the risk of permanent injury to the child either 
by return of the child to an abusive home or by the child's continued lack of 
a permanent home. See notes 14, 15. infra. Such ? conclusion Is well 
within the province of state legislatures It cannot be said that the New 
York procedures are unconstitutional simply because a majority of the 
members of this Court disagree with the New York legislature * weighing 
of the interests of the parents and the child in an error-free factfinding 
hearing.“ The record in this case illustrates the proolems that may arise when a 
child la returned to an abusive home. Eighteen months after Tina, peti­
tioners' oldest child, was first removed from petitioners' home, she was re­
turned to the home on a trial axis. Katherine Weiss, a supervisor in the 
/7hild Protective Unit of the Ulster County Child Welfare Department, 
later testified in Family Court that "[t)he attempt to return Tina to her 
home just totally blew up.” Exhibit to Respondent's Br.ef 135. When 
asked to explain what happened. Mrs, Weiss testified that "there were in­
stances on the record In this court of Mr. Santosky * abuse of l>u wife, al­
leged abuse of the children ami proven neglect of the children". Ib id , 
Tina again was removed from the home, this time along with John and Jed.

“ The New York legislature recognized the potential harm to children of 
extended, non-permanent faster care. It found "that many children who 
have been placed III foster care experience unnecessarily protracted stay* 
in such care without being adopted or returned to their parents or othci 
custodians. Such unntceiuiy stays may deprive these children of posi­
tive, nurturing family relationships rod have deleterious effects on their 
development into responsible, productive citizens," SSL $3&4--b(l)(b>. 
Subsequent studies have proved this finding correct. One commentator 
recently wrote of "the lamentable conditions of many foster care place­
ments” under the New Tork system eve i today. He noted that “(olvcr 
forty percent of the enihlren m foster care have been in this temporary' 
status tor more than two • ears: over thirty percent for more than five 
years. During this lime many children are placed in a sequence of ill- 
suited foster homes denying them the consistent support and nurturing 
that they so desperately need." Besharov. Slate Intervention To Protect 
Children: New York's Definition of "Child Abuse” t.iri "Child Neglect." 26 
N. Y. U L. Rev. 723 . 770-771 11981) (footnotes omitted) In this case, 
petitioners' three children have been in fos,er care for more than four 
years, one child since he wa» only three nays old. Failure to terminate 
petitioners' parental rights will nnlv mean a continuation of this unsatisfac­
tory situation.



tion because of threatened irreparable injury through abuse 
or neglect. Permanent neglect findings also occur only in 
families where the child has been in foster care for at least 
one year.

in addition to the child's interest in a normal homelife, “the 
State has an urgent interest in the welfare of the child.”
Lassiter v. Department of Social Services, supra, a t  .“
Few could doubt that the most valuable resource of ? self- 
governing society is its population of children who will one 
day become adults and themselves assume the responsibility 
of self-governance. “A democratic -ociety rests, for its con­
tinuance, upon the healthy, well-rounded growth of young 
people into full maturity as citizens, with all that implies." 
Prince v. Massachusetts, 321 U. S. 158, 168 (1944). Thus, 
“the whole community’’ has an interest “that children be both 
safeguarded from abuses and given opportunities for growth 
into free and independent well-developed . . . citizens." Id., 
at 165. See also Ginsberg v. New York, 390 U. S. 629, 
640-641 (1968).

When, in the context of a permanent neglect termination 
proceeding, the interests of the child and the State in a sta­
ble, nurturing homelife are balanced against the interests of 
the parents in the rearing of their child, it cannot be said that 
either set of interests is so clearly paramount as to require 
that the risk of error be allocated to one side or the other. 
Accordingly, a State constitutionally may conclude that the 
risk of error should be borne in roughly equal fashion by use 
of the preponderance of the evidence standard of proof. See 
Addington v. Texas, 441 U. S., at 423. This is precisely the 
balance which has been struck by the New York legislature:

'"The majority's conclusion that a state interest in the child's well-being 
arises only after a determination of parental unfitness suffers from the 
same error as its assertion that the child has no interest, separate from 
that of its parents, in the accuracy of the factfinding hcanng. See note 13, 
sitpm.

“It is the intent of the legislature in enacting this section to 
provide procedures not only assuring that the rights of the 
natural parent are protected, but also, where positive, nur­
turing parent-child relationships no longer exist, furthering 
the best interests, needs, and rights of the child by terminat­
ing the parental rights and freeing the child for adoption." 
SSL § 384—b(l)(b).

Ill
For the reasons heretofore stated, I believe that the Court 

today errs in concluding that the New York standard of proof 
in parental-rights termination proceedings violates due proc­
ess of law. The decision disregards New York’s earnest ef­
forts to aid parents in regaining the custody of their children 
and a host of procedural protections placed around parental 
rights and interests. The Court finds a constitutional viola­
tion only by a tunnel-vision application of due process princi­
ples that altogether loses sight of the unmistakable fairness 
of the New York procedure.

Even more worrisome, today’s decision cavalierly rejects 
the considered judgment ef-the New York legislature ir, an 
area traditionally entrusted to state care. The Court 
thereby begins, I fear, a trend of federal intervention in state 
family law matters which surely will stifle creative responses 
to vexing problems. Accordingly, I dissent.

MARTIN GUGGENHEIM, New York, N.Y. (ALAN N. SUSSMAN and 
RICKEN, GOLDMAN, SUSSMAN & BLYTHE, wilh him on the oricf) for 
pemioncri: STEPHEN DOMENTC S C A V U Z 20,  Washington, D C. (HUD­
SON, CREYKE. KOEHLER. TACKF. & BIXLER, H. RANDALL 
HIXLER, ROBERT A. DeBERARDINIS. JR. and EDWARD E. STROH- 
SAHL. with him on the brief) for respondents



Official Business

mftfK' S'w.

nit

SenateCommittee on judiciary
MINUTES OF THE SENATE JUDICIARY COMMITTEE

Pouch V 
State Capitol. 

Juneau, Alaska 99811

0£

APRIL 27, 1982

Butrov i ch  Committee Room, S t a t e  Cap i t o l  Juneau ,  Alaska

L e g i s l a t i o n  Befn^e Committee:

HB 210 -  "An Act r e l a t i n g  r e l a t i n g  to  c h i l d  c u s t o d y . "

HB 184 -  "An Act a u t h o r i z i n g  convening s p e c i a l  s e s s i o n s  c f  the 
l e g i s l a t u r e  at  any l o c a t i o n  in the s t a t e . "

HB 339 -  "An Act r e l a t i n g  to the j u d i c i a l  rev iew o f  a d m in i s t r a t i v e  
r e g u l a t i o n s . "

The meet ing o f  the Senate J u d i c i a r y  Committee was c a l l e d  to order  by 
Chairman Rodey a t  5:10 P.M. Committee members present  were:  Sena tors  
Parr ,  Anderson,  and Rodey.  Senators  Bennett  and Ray were absent .

003 -  C a l l  to order .

007 -  Chairman Rodey brought HB 210 before  the committee.

024 -  Ninna Kinney ,  r epr es en t i ng  Department o f  HESS,  t e s t i f i e d  in 
support  o f  HB 210.

348 -  Mr. Bruce re l ayed  concerns  expressed by te l ephone  c a l l s .

406 -  Sena tor  Parr suggested the f o l l ow i n g  amendment: Page 3, L i ne  12, 
d e l e t e  [A f t e r  the f i r s t  c onference  e i t h e r  party may wi thdraw,  o r ] ,  and 
on Page 3, L i r e  14, d e l e t e  [Upon wi thdrawal  by e i t h e r  party O'"]. There 
was no o b j e c t i o n .

510 -  Sena tor  Parr moved to pass CSHB 210 from committee w i th  i n d i v i d u a l  
recommendat ions.  There was no o b j e c t i o n .

528 -  Chairman Rodey brought HB 339 before  the committee.

535 -  Mr. Rruce exp l a i n s  the changes made by the committee s u o s t i t u t e .

561 -  Diane C o l v i n ,  Legal  S e r v i c e s ,  t e s t i f i e d  g i v i n g  exp l a na t i o n  of  
committee s u b s t i t u t e .



766 -  Sena tor  Rodey asks  Mr. Bruce to work w i t h  Di ane  C o l v i n  t o  prepare 
b e t t e r  l anguage  which would r equ i re  r e g u l a t i o n s  to  d e r i v e  from s p e c i f i c  
s e c t i o n s  o f  s t a t u t e s  r a the r  than genera l  chap ter  p r o v i s i o n s .

827 -  Chairman Rodey l a i d  HB 339 on the t a b l e

831 -  Chairman Rodey brought HB 184 before  the committee.

SIDE TWO

967 -  Chairman Rodey reques ted I r .  Bruce t o  ge t  i nformat i on  on s p e c i a l  
s e s s i o n s  be ing convened in o ther  area s  o f  the s t a t e  i f  the ma j o r i t y  so 
w i s h e s .

985 -  The meet ing was adjourned a t  6:10 P.M.
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House of RepresentativesCommittee on Pouch vH ealtfi, Gducation &  Social Services Juneau, Alaska 99811

S E C T I O N A L  A N A L Y S I S

H O U S E  B I L L  210: A n  Act r e l a t i n g  to c h i l d  custody.

S e c t i o n  1 P U R P O S E

Bill  seeks to a s s u r e  c h i l d r e n  " f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  
w i t h  b o t h  p a r e n t s  a f t e r  the pa r e n t s  h a v e  s e p a r a t e d . . . "  . A m e n d s  
c h i l d  c u s t o d y  laws in A.S. 9 . 5 5. 20 5 and 25.20.060. In t en t  is 
to gr ant to b o t h  p a r e n t s  e q ua l o p p o r t u n i t y  to guide and n u r t u r e  
the c h i l d r e n  of the m ar ri ag e.  In ad dit ion , o u t - o f - c o u r t  c h i ld  
care  a g r e e m e n t s  are enc ou r ag ed .

S ec t i o n  2 A m e n d s  o r e s e n c  s e c t i o n  of A.S. 9. 55 .2 0 5 s p e c i f y i n g  
that the c ou rt shaLl d e t e r m i n e  c u s t o d y  in a c c o r d a n c e  w i t h  the 
be st  i n t e r e s t  o f the c h il d u n de r  A.S. 2 5 . 2 0 . 0 6 0 - 2 5 . 2 0 . 1 3 0  
(new s e c t i o n s  a d de d by the b i l l - t o  f o l l o w  below). Ad d s that 
the court shall c o n s i d e r  the c hi ld 's  p r e f e r e n c e  if the c hi ld 
is of s u f f i c i e n t  c a p a c i t y  to form a p r e f e r e n c e . Th e co urt  shall 
c o n s i d e r  the " d e s i r a b i l i t y  of o f f e r i n g  the c h i l d  a v a r i e t y  of 
life e x p e r i e n c e " .  Also, the co urt  m a y  not  c o n s i d e r  li fe st yle , 
income, m a r i t a l  status, so c i a l  or c u l t u r a l  e n v i r o n m e n t  of ei t he r 
p a r e n t  un le s s  d e t r i m e n t  of such f ac t o r  towards the c h i l d  can be 
s h o w n .

S e c t i o n  3 C u s t o d y  of the Child. Bill ex p a n d s  on e x i s t i n g  se c t i o n  
r e l a t i n g  to c h i l d  c u s t o d y  (AS 25. 20 .0 60 ) by a d d i n g  s e v e r a l  new 
s e c t i o n s  to AS 25.20 r e l a t i n g  to c u s t o d y  d i s p u t e s  an d awards.
N e w  s e c t i o n s  a d d e d  are set out in the f o l l o w i n g  s ec ti on  •

S e c t i o n  4

--Sec. 2 5 . 2 0 . 0 7 0  " S h a r e d  Cu stody". W h e n  a q u e s t i o n  i n v o l v i n g  
c u s t o d y  is b e f o r e  the court, there is a r e b u t t a b l e  p r e s u m p t i o n  
that sh ar ed  c u s t o d y  is in the b es t  i n t e re st  of the child.'

--Sec. 2 5 . 2 0 . 0 8 0  " Me di at ion ". A l l o w s  c our t c o n s i d e r i n g  ch ild 
c u s t o d y  case to r e q u e s t  the pa r t i e s  to p a r t i c i p a t e  in p r e­
trial m ed iat ion .

--Sec. 2 5 . 2 0 . 1 0 0  "A wa rd  of Custody ".  O u t l i n e s  c o n d i t i o n s  for 
a w a r d  of s ha r e d  c u s t o d y  (by a p p l i c a t i o n  and ag ree me nt) .
A l s o  p r o v i d e s  that c ou rt sh all e nt e r r e a s o n  for de n y i n g  sh ar e d 
c u s t o d y  w h e n  it d e c l i n e s  such.

--Sec. 2 5 . 2 0 . 1 0 0  " M o d i f i c a t i o n  or T e r m i n a t i o n  of C u s t o d y "
C o ur t m a y  m o d i f y  or t e r m i n a t e  c u s t o d y  aw ard  if in ch i l d ' s  
best interest.
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S E C T I O N A L  A N A L Y S I S  (cont'd) 
HB  210

--Sec. 2 5 . 2 0 . 1 1 0  " P r e f e r e n c e  of the C h i l d "  If the c h i l d  is 
of s u f f i c i e n t  age and c a p a c i t y  to f o r m  an i n t e l l i g e n t  p r e f e r e n c e ,  
su c h  p r e f e r e n c e  shall be c o n s i d e r e d  by the court.

--Sec. 2 5 . 2 0 . 1 2 0  "F ; c t o r s  for C o n s i d e r a t i o n  by  the Court". 
O u t l i n e s  factors to te c o n s i d e r e d  by  the c o urt in an a w a r d  of 
s h a r e d  custody.

--Sec. 2 5 . 2 0 . 1 3 0  " P r e f e r e n c e s  on Award". Sets f o r t h  
the o r d e r  of p r e f e r e n c e  by w h i c h  c u s t o d y  s h o u l d  be a w a r d e d  
" a c c o r d i n g  to the be s t  i n t e r e s t s  of  the child".

--Sec. 2 5 . 2 0 . 1 4 0  " T e m p o r a r y  Custody". Unless h a r m  is shown, 
c h i l d  shall have e q u a l  ac c e s s  to b o t h  p a r e n t s  w h i l e  c u s t o d y  
is d e termined.

--Sec. 2 5 . 2 0 . 1 5 0  "Award of C u s t o d y  to N o n p a r e n t " .  No 
c u s t o d y  s h all be a w a r d e d  to a n o n p a r e n t  un l e s s  it is d e m o n­
stra t e d  that a w a r d  of c u s t o d y  to a p a r e n t  is d e t r i m e n t a l  to 
the best i n t e r e s t s  of the child.

--Sec. 2 5 . 2 0 . 1 6 0  " P l e a d i n g s "  A n  a l l e g a t i o n  that c u s t o d y  award 
to the p a r e n t  w o u l d  be d e t r i m e n t a l  m a y  o n l y  a p p e a r  in the 
p l e a d i n g s  by a g e n e r a l  a l l e g a t i o n  to that effect.

--Sec. 2 5 . 2 0 . 1 7 0  "Access to R e c o r d s  o f  'he C h i l d "  A  pa r e n t  not 
g r a n t e d  c u s t o d y  m a y  have ac c e s s  to m e d i c a l ,  school, and o t her 
r e c o r d s  of the child.

--Sec. 2 5 . 2 0 . 1 8 0  " D e f i n i t i o n "  Sh a r e d  C u s t o d y  is d e f i n e d  as 
"an a w a r d  of c u s t o d y  of the c h i l d  to b o t h  p a r e n t s  and inc l u d e s  
an a w a r d  of p h y s i c a l  c u s t o d y  w h i c h  a s s u r e s  the c h i l d  of f r equent 
and c o n t i n u i n g  c o n t a c t  w i t h  e a c h  parent".
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POUCH K—STATE CAPITOL 
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(907) 4 6 5 -3603

D o n a l d  E. Clocksin, Chairman  
House HESS C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, .Alaska 99811

Re: House Bill 210

Dear Mr. Clocksin:

Y o u  h a v e  asked us to comment o n  HB 210, " a n'Act  
r e l ating to child custody." A l t h o u g h  this b i l l  has no 
direct impact o n  o u r  department, we do h a v e  s o m e  concerns 
over the p o l i c y  e x p r e s s e d  in the bill.

The intent o f  the bill is laudable. It a d d r esses  
concerns that h a v e  b e e n  surfacing with i n c r e a s i n g  r e g u l a r i t y  
a round the country. The bill, in promoting s h a r e d  custody, 
embodies the n o t i o n  that it i a the child's i n t e r e s t  to 
p eroetuate his or h e r  relationship w i t h  b o t h  p a r e n t s .
Shared custody also appears to be, ih some cases, m o r e  
equitable w i t h  r e g a r d  to the parents, giving .'eg? 1  r e c o g­
nit i o n  to the rights of both parents to p a r t i c i p a t e  in 
decisions w h i c h  significantly affect the c h i l d ' s  life. 
Al t h o u g h  judges p r o b a b l y  have inherent p o w e r  to m a k e . s h a r e d  
custody awards in appropriate cases, s t a t utory r e c o g n i t i o n  
and authority for such awards may ensure, that s h a r e d  c u s t o d y  
is given serious consideration as an a l t e r n a t i v e  in custody 
disputes. Additionally, statutory a u t h ority f o r  a s h a r e d  
custody award m a y  help in surmounting the s e x u a l  s t e r e o t y p e s  
that often operate in custody d i s p u t e s . -

However, conferring upon the n o t i o n  t h a t  s h a r e d  
custody is in the b e s t  interests of the child t h e  status of 
a rebuttable presumption, and r equiri n g  that f i r s t  p r e f e r­
ence in m a k i n g  an award be given_ to_shared c u s t o d y” '"regard­
less of whether, in either'case, the parents”a c t u a l l y  agree 
on shared custody, may be._going..overboard.
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By its n a t u r e , shared custody requires e x t e n s i v e  ' 
c ooperation b e t w e e n  the parents. W i t h o u t  question, t h e r e  
are m a n y  i n s t ances in w h i c h  such an arrang e m e n t  is s i m p l y  
not f e a sible due to the existence of extreme a n t a g o n i s m  
b e tween the parents, or perhaps due to o t h e r  f a ctors (this 
is i m p l i c i t l y  r e c o g n i z e d  cy the l i s t i n g  of the f a c t o r s  to b e  
c o n s i d e r e d  in m a k i n g  an award, § 25.20.120). M a n y  s t a t e s  
have r e c e n t l y  a u t h o r i z e d  shared o r  j o i n t  custody awards, a n d  
several h a v e  a c c o r d e d  it the p r e s u m p t i o n  that it .is i n  the 
best i n t e rests o f  the child w h e r e  the parents c a n  a g r e e  o n  
an arrangement, b u t  we are aware of n o n e  w h i c h  give s h a r e d  
custody the b l a n k e t  p r e s u m p t i o n  p r o v i d e d  by this bill.

W e  w o u l d  suggest the_ r e q u i r ement that p a r e n t s  
agree on..a_shared custody award, at l e a s t  b e f o r e  the p r e­
sumption and f i r s t  p r e f e r e n c e "  come into operation. A d d i t i o n­
ally, it m a y  be advisable do require the parents to s u b m i t  
to the court a proposal setting out guidelines f o r  r e s o­
lution o f  disputes, and a workable p l a n  if s h a r e d  p h y s i c a l  
custody is contemplated, rather than to leave it in the 
court's discretion.

S e c t i o n  2, amending AS 09.55.205, is also p r o b l e m­
atic. S u b s e c t i o n  (d) of that statute w o u l d  p r o h i b i t  c o n s i d­
eration o f  s e v e r a l  factors in m aking an award o f  c u s t o d y  —  
the conduct, m a r i t a l  status, income, social and c u l t u r a l  
environment, a n d  life style of either parent, u n l e s s  those 
factors are s h o w n  to have caused or to p o t e n t i a l l y  c a u s e  
emotional or p h y s i c a l  injury to the child. W h i l e  the i n t e n t  
here m a y  be to dispose of many o f  the c o nventional b u t  
perhaps u n f o u n d e d  presumptions r e g a r d i n g  w h a t  is a n d  is n o t  
a p r o p e r  and s u i t a b l e  environment for children, t h i s  s e c t i o n  
seems to leave little that can b e  considered. W e  w o n d e r ,  
for example, h o w  an assessment o f  each parent's c a p a b i l i t y  
to meet the physical, emotional, mental, religious, a n d  
social needs of the ct Id, as r e q u i r e d  b y  s u b s e c t i o n  (c)( 2 ), 
can be m a d e  if there is an exclusion of all r e f e r e n c e  to 
the p a r ent's social and cultural enviro n m e n t  and life 
style unless it is shown to ba detrimental. We b e l i e v e  that 
this s e c t i o n  is o verly broad.

Sincerely,

W I L S O N  L. CONDON
A T T O R N E Y  GENERAL

By:
L i n d a  Scoccia

A s s i s t a n t  A t t o r n e y  G e n e r a l

cc: Art P e t e r s o n
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Senator Pat Rodey 
State Capitol 
Pouch V
Juneau, Alaska 99811 

Dear Senator Rodey:

Re: HB 210, T u e s d a y ,  A p r i l  27, 1982. S e n a t e

O n  T u e s d a y ,  A p r i l  27th- I p a r t i c u l a r l y  u r g e  y o u  to e n c o u r a g e  
the A l a s k a n  S e n a t e  in p a s s i n g  HB  210 ( r e l a t i n g  to c h i l d  c u s t o d y . )

H o w e v e r ,  w e  a l s o  u r g e  t h a t  y o u  i n c o r p o r a t e  c e r t a i n   iprovement/
a m e n d m e n t s  t h a t  w i l l  b r i n g  H B 2 1 0  m o r e  n e a r l y  i n t o  c o n c e r t  w i t h  t h a t  
w h i c h  is s t a t u t e  a n d  c a s e  p r e c e d e n t  in o t h e r  s t a t e s .  (19 o t h e r  s t a t e s  
h a v e  p r o v i s i o n s  for j o i n t  c u s t o d y ,  7 h a v e  p r o v i s i o n s  for a p r e s u m p t i o n  
o r  a p r e f e r e n c e  for j o i n t  c u s t o d y . )

1. J o i n t  c u s t o d y  (or s h a r e d  p a t e n t i n g  as y o u  d e s c r i b e  it) e n t a i l s  
the e q u i t a b l e  p h y s i c a l  a c c e s s  b y  a c h i l d  w i t h  b o t h  p a r e n t s .
HB  210 n e e d s  a r e c o g n i t i o n  t h a t  p h y s i c a l  c u s t o d y  a n d  p h y s i c a l  
a c c e s s  is e n c o m p a s s e d  b y  HB 210.

2. M o s t  s t a t e s  are n o w  e v a l u a t i n g  w h e t h e r  j o i n t  c u s t o d y  (or 
s h a r e d  p a r e n t i n g )  s h o u l d  b e  a p r e s u m p t i o n  of  the law,
o r  f i r s t  p r e f e r e n c e  in the c u s t o d y  d e c i s i o n s  a c o u r t  c a n  moke, 
o r  a c o m b i n a t i o n  c f  p r e s u m p t i o n  a n d  p r e f e r e n c e .  N o  l o n g e r  
is t h e r e  d e b a t e  a b o u t  s a n c t i o n i n g  the a v a i l a b i l i t y  o f  joir.i 
c u s t o d y ;  t h a t  a p p e a r s  n o w  to be a f o r e g o n e  c o n c l u s i o n .

He n c e ,  i m p r o v e  HB 210 b y  m a k i n a  s h a r e d  p a r e n t i n g  a p r e s u m p t i o n  
a n d  f i r s t  a m o n g  p r e f e r e n c e s  in c u s t o d y  a l t e r n a t i v e s .

3. A l a s k a  is to be c o m m e n d e d  for e n c o u r a g i n g  m e d i a t i o n  (in HB 210), 
b u t  I t h i n k  th.ut the t h r e a t  of m e d i a t i o n  t e r m i n a t i o n  a f t e r
the f i r s t  c o n f e r e n c e  g i v e s  an o v e r w h e l m i n g l y  d i s p r o p o r t i o n a t e  
a m o u n t  of p r o c e d u r a l  w e i g h t  to the m o s t  a n t a g o n i s t i c  a n d  u n­
c o o p e r a t i v e  p a r e n t .  A l a s k a  is the o n l y  f.xr-ple o f  w h i c h  I a m  
a w a r e  w h e r e i n  the e v o l v i n g ,  o n - g o i n g  procG. ,s o f  m e d i a t i o n  
(which o r d i n a r i l y  r e q u i r e s  time f o r  ' v e n t i l a t i o n ' )  c a n  be 
t e r m i n a t e d  w i t h  the f i r s t  a p p o i n t m e n t .

S u b p a r a g r a p h  (c) o f  S e c  2 5 . 2 0 . 0 8 0  (HB 210) c o u l d  e a s i l y  b e  
d r o p p e d ,  to the a d v a n t a g e  of  the bill.

F i n a l l y ,  I e n c o u r a g e  y o u r  c o n s i d e r a t i o n  o f  an i m p o r t a n t  U.S.
S u p r e m e  C o u r t  d e c i s i o n  w i t h i n  the p a s t  few d a y s  ( S a n t o s k y ) . It s t r e s s e s  
the n e e d  for a h i g h e r  b u r d e n  o f  p r o o f  ( " b e y o n d  a r e a s o n a b l e  d o u b t "  & 

" c l e a r  a n d  c o n v i n c i n g  e v i d e n c e " )  to s e v e r  a p a r e n t  f r o m  a c h i l d / p a r e n t



r e l a t i o n s h i p .  T h i s  is a p r i n c i p l e  t h a t  is r e l e v a n t  in j o i n t  c u s t o d y  
( s h ared p a r e n t i n g )  to a s s u r e  r e t e n t i o n  o f  f a m i l i a l  ties, a l b e i t  
' S a n t o s k y 1 i n i t i a l l y  a d d r e s s e s  p a r e n t a l  t e n ,’.nation cases.

Thus, w e  u rge, also, t h a t  y o u  a s s u r e  HB 210 r e q u i r e s  a h i g h e r  
b u r d e n  o f  p r o o f  to i s o l a t e  a c h i l d  f r o m  o n e  p a r e n t  t h r o u g h  s o l e  
p a r e n t  e x c l u s i v e  c u s t o d y .

E n c l o s u r e s .
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D e c r e e  a d d r e s s e s  p a r e n t a l  t e r m i n a t i o n  cases.

B u t  c o n t a i n s  q u o t a b l e  o p i n i o n s  t h a t  i m p l y  q u e s t i o n i n g  of  
a r b i t r a r y  s o l e  c u s t o d y  d i v o r c e  d e c r e e s .

S t r e s s i n g  r e t e n t i o n  o f  c h i l d / p a r e n t  r e l a t i o n s h i p  c o u l d  i m p l y  A p r  2 0 ' 1 9 8‘
e n d o r s e m e n t  of " p r e s u m p t i o n "  f o r  j o i n t  c u s t o d y  u n t i l  s o l e  
c u s t o d y  s e e k e r  p r o d u c e s  a h i g h e r  s t a n d a r d  o f  p r o o f  in k e e p i n g  w i t h  
" S a n t o s k y "  b e l o w .

(If the j u s t i f y i n g  l e g a l  s t a n d a r d  f o r  s o l e  c u s t o d y  r e q u i r e s  h i g h e r  p r o o f ,  the 
o b v i o u s  j u d i c i a l  r e c o u r s e  is a p r e s u m p t i o n  f o r  the e q u a l i t y  o f  j o i n t  c u s t o d y  
u n l e s s  a n d  u n t i l  t h e  j u d i c i a l  s t a n d a r d  for s o l e  c u s t o d y  is d e m o n s t r a t e d  to 
t n e  c o u r t .)

C h i l d / p a r e n t  r e l a t i o n s h i p  so v i t a l  t h a t  c o u r t  d e c r e e s  s e v e r i n g  t h e  r e l a t i o n s h i p  
m u s t  i n c r e a s e  t h e  b u r d e n  of p r o o f  to " b e y o n d  a r e a s o n a b l e  d o u b t "  & " c l e a r  
& c o n v i n c i n g "  e v i d e n c e  r a t h e r  t h a n  m e r e l y  " p r e p o n d e r a n c e  o f  e v i d e n c e . "

(Many i n d i v i d u a l s  w i t h  t e r m i n a t e d  p a r e n t a l  r i g h t s  i. d e c r e e d  u n f i t  n e v e r t h e l e s s  
h a v e  v i s i t a t i o n  r i g h t s  & s c h e d u l e s  as f r e q u e n t  o r  m o r e  so t h a n  the n o n­
c u s t o d i a n  in c o n v e n t i o n a l  s o l e  c u s t o d y  d i v o r c e  d e c r e e s .  C o n v i c t e d  c r i m i n a l s  
h a v e  c h i l d  v i s i t a t i o n  a n d  are n o t  d e n i e d  p a r t i c i p a t i o n  in c h i l d - r e a r i n g  
d e c i s i o n s .  U n l e s s  t h e  s t a n d a r d s  o f  the S u p r e m e  C o u r t  c i t e d  b e l o w  are a p p l i e d ,
th e  c o n v e n t i o n a l l y - d i v o r c e d  n o n - c u s t o d i a l  p a r e n t  in p r a c t i c e  c o u l d  h a v e
l e s s  a c c e s s  a n d  r i g h t s  t h a n  an " u n fit" t e r m i n a t e d  p a r e n t  o r  a c r i m i n a l . )

Q u o t a t i o n s  b e l o w  f r o m  S u n t o s k y  v  B e r n h a r d t  S. K r a m e r ,  C o m m i s s i o n e r ; U . S ^  
S u p r e m e  C o u r t ,  N o  8 0 - 5 8 j9, M a r c h  24, 1982. H e a d l i n e s  & s u b h e a d s  b e l o w  are 
o u r  e d i t o r i a l  e l a b o r a t i o n s .

C l e a r  & c o n v i n c i n g  e v i d e n c e  h e e d e d ;  o u t w e i g h s  a fa i r  p r e p o n d e r a n c e  o f  e v i d e n c e

E a s e  o f  e x t i n g u i s h i n g  p a r e n t / c h i l d  r e l a t i o n s h i p

" .. . i n  N e w  York, the f a c t u a l  c e r t a i n t y  r e q u i r e d  to e x t i n g u i s h  the p a re nt - 
ch i l d  r e l a t i o n s h i p  is no g r e a t e r  t h a n  that n e c e s s a r y  to a w a r d  m o n e y  d a m a g e s  in 
an o r d i n a r y  c i v i l  a c t i on ."  (In N e w  York, a "fair p r e p o n d e r a n c e  of the e v i d e n c e "  

(wi3i) " s u p p o r t  t hat finding.")

" T o d a y  we h o l d  that the Due P r o c e s s  C l a u s e  of the F o u r t e e n t h  A m e n d m e n t  d e m a n d s  
m o r e  than this." ". .due p r o c e s s  i n q ui re s that the S t a t e  s u p p o r t  its allegation:: 
by <\t l e a s t  c l e a r  an d c o n v i n c i n g  e vi de n c e . "

C u l t i v a t i n g  c o n t a c t ;  f a l l i n g  to m a i n t a i n  c o n t a c t

" . .. th e Stat e m u s t  e s t a b l i s h . . . t h a t . ..the a g e n c y  "made d i l i g e n t  e f f o r t s  to 
e n c o u r a g e  and s t r e n g t h e n  the p a r e n t a l  r e la ti on sh ip . T he  S t a t e  m u 3 t  f ur ther prove 
that d u r i n g  that same period, the ch i l d ' s  na t u r a l  p a r e n t s  failed "s u b s t a n t i a l l y  
and c o n t i n u o u s l y  o r  r e p e a t e d l y  to m a i n t a i n  c o n t a c t  w i t h  or pl a n  for the future 
of the c h i l d  a l t h o u g h  p h y s i c a l l y  and f i n a n c i a l l y  able to do so."
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S t a n d a r d s  r e q u i r e d  to t e r m i n a t e :  is " f a i r  p r e p o n d e r a n c e  o f  e v i d e n c e "  s u f f i c i e n t ?

" T h i r t y - t h r e e  states, the D i s t r i c t  of C o l u m b i a  a nd  the V i r g i n  Islands 
c u r r e n t l y  s p e c i f y  a h i g h e r  s t a n d a r d  o f  proof, in p a r e n t a l  r ig ht s t e r m i n a t i o n  
p r o c e e d i n g s ,  t h an  a "fai r p r e p o n d e r a n c e  of  the e v i d e n c e . "  "The q u e s t i o n  h er e 
is w h e t h e r  N e w  Y o r k ' s  " fa i r  p r e p o n d e r a n c e  o f  the e v i d e n c e "  s t a n d a r d  is c o n s t i t u t­
io n a l l y  s u f f i c i e n t . "

C o n s t i t u t i o n a l  g u a r a n t e e s  to p a r e n t / c h i l d  r e l a t i o n s h i p

"The ca s e  c a s t s  light, h o w e ve r,  o n  the two c e n t r a l  q u e s t i o n s  here —  w h e t h e r  
p r o c e s s  is c o n s t i t u t i o n a l l y  d u e  a n a t u r a l  p a r e n t  at a S t a t e ' 3  p a r e n t a l  rights 
t e r m i n a t i o n  pr oc e e d i n g ,  and, if so, w h a t  p r o c e s s  in due."

E s t a b l i s h i n g  s t a n d a r d s  t h a t m i n i m i z e  p o s s i b l e  e r r o r

" . . t h i s  C o u r t ' s  h i s t o r i c a l  r e c o g n i t i o n  that f r e e d o m  of  p e r s o n a l  c h o i c e  in 
m a t t e r s  of f a m i l y  life is a f u n d a m e n t a l  l i b e r t y  i n t e r e s t  p r o t e c t e d  by the 
F o u r t e e n t h  A m e n d m e n t . "

"The f u n d a m e n t a l  l i b e r t y  i n t e r e s t  of n a t u r a l  p a r e n t s  in the care, custody, 
an d m a n a g e m e n t  o f  thei r c h i l d  d oe s n o t  e v a p o r a t e  s i m p l y  b e c a u s e  they h a ve  n ot  
b ee n m o d e l  p a r e n t s  o r  h a v e  l o s t  t e m p o r a r y  c u s t o d y  of  th e i r  ch i l d  to the f'tate.
E v e n  w h e n  b l o o d  r e l a t i o n s h i p s  a re  strai ne d,  p a r e n t s  r e t a i n  a vi t a l  i n t e r e s t  in 
p r e v e n t i n g  the i r r e t r i e v a b l e  d e s t r u c t i o n  of t h e i r  fa mily life. If a ny thing, perso ns  
faced w i t h  f or ce d d i s s o l u t i o n  of t h e i r  p a r e n t a l  r ig ht s h av e a mo r e  c r i t i c a l  n eed 
for p r o c e d u r a l  p r o t e c t i o n s  t ha n  do th os e r e s i s t i n g  S t a t e  i n t e r v e n t i o n  into 
o n g o i n g  f a m i l y  affa ir s.  W h e n  the S t a t e  m o v e s  to d e s t r o y  w e a k e n e d  fam il ia l bonds, 
it m u s t  p r o v i d e  the p a r e n t s  w i t h  f u n d a m e n t a l l y  fair p r o c e d u r e s . "

F e d e r a l  d u e  p r o c e s s  s t a n d a r d s  a r e  n o t  d i m i n i s h e d  by s t a t e  s t a n d a r d s

" A d d i n g t o n  ( Addington v  Texas, 441 U.S. 418 (1979)) teach es  that, in any 
g i v e n  p ro c e e d i n g ,  the m i n i m u m  s t a n d a r d  of p r o o f  t o l e r a t e d  by the due p r o c e s s  
r e q u i r e m e n t  r e f l e c t s  n o t  o n l y  the w e i g h t  of the p r i v a t e  and p u b l i c  i nt er e s t s  
a ff ec t e d ,  bu t a ls o a s o c i e t a l  j u d q m e n t  a b o u t  h o w  the risk of e r r o r  sh o u l d  be 
d i s t r i b u t e d  b e t w e e n  the l i t ig an ts ."

" " . . . w h i l e  p r i v a t e  p a r t i e s  m a y  b e  i n t e r e s t e d  i n t e n s e l y  in a civ il  d i s p u t e  
o v e r  m o n e y  da mages, a p p l i c a t i o n  of  a " p r e p o n d e r a n c e  o f  the e v i d e n c e "  s t a n da rd  
i n d i c a t e s  b o t h  s o c i e t y ' 3 " m i n i m a l  c o n c e r n  w i t h  the o u t c o m e "  and a c o n c l u s i o n  
that .he l i t i g a n t s  "s ha re  the r i3 k  o f  e r r o r  in r o u q h l y  equ al  fashion." "When the 
S t a t e  b r i n g s  a c r i m i n a l  a c t i o n  to d e n y  a d e f e n d a n t  l i b e r t y  or life, h owever, "the 
i n t e r e s t s  of the d e f e n d a n t  are of s uc h  m a g n i t u d e  that h i s t o r i c a l l y  and w i t h o u t

a n y  e x p l i c i t  c o n s t i t i t i o n a l  r e q u i r e m e n t  they h av e  b e „ n  o r o t e c t e d  by st an da rd s 
of p r o o f  d e s i g n e d  to e x c l u d e  as n e a r l y  as p o s s i b l e  the l i k e l i h o o d  of 'n e r r o n e o u s  
j u d g m e n t . "

S t a t e  m a n d a t e s  i n t e r m e d i a t e  s t a n d a r d s  o f  p r o o l  m a t  t h r e a t e n  p a r e n t s '  l i b e r t y

"The " m i n i m u m  r e q u i r e m e n t s  (of p r o c e d u r a l  due process) b e i n g  a m a t t e r  of 
f e de ra l law, they are not d i m i n i s h e d  b y  the fact that the S ta t e  may h a ve  s p a c i f i e d  
its o w n  p r o c e d u r e s  that it m a y  d e e m  a d e q u a t e  for d e t e r m i n i n g  the p r e c o n d i t i o n s  
to a d v e r s e  p o l i t i c a l  a c t i o n . "

"The C o u r t  has m a n d a t e d  an i n t e r m e d i a t e  s t a n d a r d  of p r o o f  —  "clear and 
c o n v i n c i n g  e v i d e n c e "  —  w h e n  the i n d i v i d u a l  in te r e s t s  at 3take in a state 
p r o c e e d i n g  are b o t h  " p a r t i c u l a r l y  i mp or t a n t "  and "more s u b s t a n t i a l  than m e r e loos 
o f  m o n e y ."

" . . . t h e  C o u r t  has d e e m e d  this level of c e r t a i n t y  n e c e s s a r y  to p r e s e r v e  
f u n d a m e n t a l  fai rn es s in a v a r i e t y  of g o v e r n m e n t - i n i t i a t e d  p r o c e e d i n g s  t hat thre at en  
the i n d i v i d u a l  i n v o l v e d  w i t h  "a s i g n i f i c a n t  d e p r i v a t i o n  of liberty" or "3tigma."

"In p a r e n t a l  ri gh ts  t e r m i n a t i o n  p r o c e e d i n g s ,  the p r i va te  inte re st  a f f e c t e d  
is c o m m a n d i n g ;  the risk of e r r o r  f ro m  u s i n g  a p r e p o n d e r a n c e  s t a n d a r d  is s u b s t a n­
tial; a n d  the c o u n t e r v a i l i n g  g o v e r n m e n t a l  i n t e r e s t  fi vo ri nq  that s t a n d a r d  is 
c o m p a r a t i v e l y  sl ig ht ."
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P a r e n t !s r e l a t i o n s h i p ^ ^ . t h  c h i l d  m o r e  p r e c i o u s  p r o p e r t y  r i g h t s
♦

" L a s s i t e r  tL as si t er  v. D e p a r t m e n t  of S o c i a l  S er vi ce s,  452 U.S. 18 (1981)) 
d e c l a r e d  it "p l a i n  b e y o n d  the n eed for m u l t i p l e  c i t a t i o n "  th a t  a n a t u r a l  
p a r e n t ' s  " de si re  f o r  a n d  r i g h t  to 'the c, m p a n i o n s h i p , care, c ustody, and 
m a n a g e m e n t  o f  his o r  h e r  children' " is an i n t e r e s t  far m o r e  p r e c i o u s  than any 
p r o p e r t y  right ."

A  p a r e n t ' s  i n t e r e s t  in  a c c u r a c y  a n d  jusirice is c o m m a n d i n g

" W h e n  the Sta te  Initiates a p a r e n t a l  r i g h t s  t e r m i n a t i o n  p r o c ee di ng , it seeks 
n o t  m e r e l y  to i n f r i n g e  th a t  f u n d a m e n t a l  l i b e r t y  i nt erest, b ut  to e n d  it. "If 
the S t a t e  p r e v ai ls , it w i l l  h a v e  w o r k e d  a u ni q u e  k i n d  of d e p r i v a t i o n . . .A p a re n t ' s  
i n t e r e s t  in the a c c u r a c y  and j u s ti ce  o f  the d a c i s i o n  t:o t e r m i n a t e  his or he r 
p a r e n t a l  s t a t u s  is, t h e re fo re , a c o m m a n d i n g  one. "

C h i l d ' s  i n t e r e s t s  c o i n c i d e  w i t h  p a r e n t s '  in u & e  o f  e r r o r - r e d u c i n g  p r o c e d u res

"The S t a t e  m a r s h a l s  an a r r a y  o f  p u b l i c  r e s o u r c e s  to p ro v e  ’.t3 case and 
d i s p r o v e  the p arents' case. V i c t o r y  by the S t a t e  not o n l y  mj,Ke:i t e r m i n a t i o n  of 
p a r e n t a l  ri g h t s  p os si b l e ;  it  e n t a i l s  a jud ic i a l  d e t e r m i n a t i o n  that the pare nt s 
are u n f i t  to rai se  t h e i r  o w n  c h i l d r e n . "

"But u nt i l  the S t a t e  p r o v e s  p a r e n t a l  unfit ne ss , the c h i l d  and p a r e n t s  share 
a "ital i n t e r e s t  in p r e v e n t i n g  e r r o n e o u s  t e r m i n a t i o n  of the ir  n a t u r a l  relationship.
T hus, at the f a c t f in di ng , the i n t e r e s t s  of the c h i l d  and his n a t u r a l  pare nt s 
c o i n c i d e  to f a v o r  u se  of e r r o r - r e d u c i n g  p r o c e d u r e s . "

" Since the f a c t f i n d i n g  phas e of a p e r m a n e n t  n e g l e c t  p r o c e e d i n g  is an a d v e r s a r y  
c o n t e s t  b e t w e e n  the S t a t e  and the n a t u r a l  parents, the r e l e v a n t  q u e s t i o n  is 
w h e t h e r  a p r e p o n d e r a n c e  s t a n d a r d  fa i r l y  a l l o c a t e s  the r isk of an e r r o n e o u s  f ac t­
fin d i n g  b e t w e e n  thes e two p ar ti e s . "

R i s k  o f  s u b j e c t i v e  v a l u e s , c u l t u r a l  o r  c l a s s  b i a s

" P e r m a n e n t  n e g l e c t  p r o c e e d i n g s  e m p l o y  i m p r e c i s e  s u b s t a n t i v e  3 t a n d a r d 3  that 
leave d e t e r m i n a t i o n s  u n u s u a l x y  o p e n  to the s u b j e c t i v e  v a l u e s  of the judge."

" B e c au se  p a r e n t s  s u b j e c t  to t e r m i n a t i o n  p r o c e e d i n g s  are o f t e n  poor, u n e d u c a t e d  
o r  m e m b e r s  of m i n o r i t y  g r o u p s , . . .such p r o c e e d i n g s  are o f t e n  V u i e r a b l e  to judgments 
b a s e d o n  c u l t u r a l  o r  cl a s s  bias."

"The S t a t e ' s  a b i l i t y  to a s s e m b l e  its c ase a l m o s t  i n e v i t a b l y  dw ar fs  the parents 
a b i l i t y  to m o u n t  a d e f e n s e . "

"Unli ke  c r i m i n a l  de fe n d a n t s ,  n a t u r a l  p a r e n t s  have no "double jeopardy" 
d e f e n s e  a g a i n s t  re’ea t e d  state t e r m i n a t i o n  effo rt s.  ...even w h e n  the paren ts  
ha v e  a t t a i n e d  the lev el  of fitness r e q u i r e d  by the State, they h ave no s i mi la r 
m e a n s  by  w h i c h  t hey c a n  f o r e s t a l l  future t e r m i n a t i o n  e f f o r t s . "

S t a n d a r d s  b a s e d  o n  q u a n t i t y  r a t h e r  t h a n  q u a l i t y  j e o p a r d i z e  m a r g i n a l  c a s e s

" C o u p l e d  w i t h  a " p r e p o n d e r a n c e  o f  the e v i d enc e"  standard, these factors create 
a s i g n i f i c a n t  p r o s p e c t  of e r r o n e o u s  t er mi na ti on . A s t a n d a r d  of p ro o f  that by its 
v e r y  terms d e m a n d s  c o n s i d e r a t i o n  of the qu an ti ty , r at he r than the q uality, of 
the e v i d e n c e  m a y  rftisdirsct the f a c t f i n d e r  in the m a r g i n a l  case."

"G i v e n  the w e i g h t  of the p r i v a t e  in te r e s t s  at stake, the so c i a l  cost of even 
o c c a s i o n a l  e r r o r  is s i z a b l e .”

I n c r e a s e  the b u r d e n  o f  p r o o f

" R a i s i n g  the s t a n d a r d  o f  p r o o f  w o u l d  h a v e  b o t h  p r a c t i c a l  and s y m b o l i c  c onse- 
qu en se s.  ...The C o u r t  has Long c o n s i d e r e d  the h e i g h t e n e d  s t a n d a r d  of p ro o f  u sed 
in c r i m i n a l  p r o s e c u t i o n s  to be  "a p ri m e  i n s t r u m e n t  for r e d u c i n g  the risk of 
c o n v i c t i o n s  r e s t i n g  o n  f a ct ua l e r ro r. " ... "am e l e v a t e d  s t a n d a r d  o f  p r o o f  in a 
p a r e n t a l  r ig ht s t e r m i n a t i o n  p r o c e e d i n g  w o u l d  a l l e v i a t e  "the p o s s i b l e  risk that 
a f a c t f i n d e r  m i g h t  d e c i d e  to (deprive) an in div i d u a l  b a s e d  s o l e l y  o n  a few 
i s o l a t e d  i n s t a n c e s  of  u n u s u a l  c o n d u c t  ( or ). . . i d i o s y n c r a  tic b e h a v i o r . "

" I n c r e a s i n g  the b u r d e n  o f  p ro o f  is one w a y  to i m p re ss  ‘•he fact f i n d e r  w i t h  
the i m p o r t a n c e  of the d e c i s i o n  a nd  t h e r e b y  p e r h a p s  to reduce the c h a n c e s  that 
i n a p p r o p r i a t e  t e r m i n a t i o n s  w i l l  be o r d e r e d . "



page 4

A n  i n a d e q u a t e  s t a n d a r d  r i s k s  d e s t r u c t i o n  o f  t h e  f a m i l y

"The C o u r t ' s  th e o r y  as s u m e s  t h a t  t e r m i n a t i o n  of the n a t u r a l  p a r e n t  r ig ht s 
i n v a r i a b l y  w i l l  b e n e f i t  the ch ild. Y e t  w e  h a v e  n o t e d  a b o v e  that the p a r e n t s  and 
the c h i l d  s h a r e  a n  i n t e r e s t  in a v o i d i n g  e r r o n e o u s  t e r n’nat i o n .  E v e n  a c c e n t i n g  the 
C o u r t * s  a ss u m p t i o n ,  we c a n n o t  ag r e e  w i t h  its c o n c l u s i o n  that a p r e p o n d e r a n c e  
s t a n d a r d  f ai rl y d i s t r i b u t e s  the r i s k  o f  e r r o r  b e t w e e n  p a r e n t  a nd  chil d. "

"For the n a t u r a l  pare nt s,  h o w ev er , the c o n s e q u e n c e s  o f  an e r r o n e o u s  t e r m i n a­
tion is the u n n e c e s s a r y  d e s t r u c t i o n  of th e i r  n a t u r a l  family. A  s t a n d a r d  that 
a l l o c a t e s  the r isk o f  e r r o r  n e a r l y  e q u a l l y  b e t w e e n  thos e two o u t c o m e s  d oes not 
r e f l e c t  p r o p e r l y  t h e i r  r e l a t i v e  s e v e r i t y . "

S e p a r a t i o n  of c h i l d r e n  is c o u n t e r  to p r o m o t i n g  t h e  c h i l d ' s  w e l f a r e

(One of) "Two st a t e  i n t e r e s t s . . .at stake in p a r e n t a l  r ig ht s t e r m i n a t i o n  
p r o c e e d i n g s  (is) —  a p a r e n s  p a t r i a e  i n t e r e s t  in p r e s e r v i n g  and p r o m o t i n g  the 
w e l f a r e  o f  the c h i l d . . . "

...while there is s ti l l  r e a s o n  to b e l i e v e  t hat po si t i v e ,  n u r t u r i n g  pa r e n t -  
c h i l d  r e l a t i o n s h i p s  exist, the p a r e n s  p a t r i a e  favors p r e s e r v a t i o n ,  n ot  s e v e r­
ance, o f  n a t u r a l  f a m il ia l b o nd s."  "( T) he  State r e g i s t e r s  no g a i n  to wards its 
d e c l a r e d  goals w h e n  it s e p a r a t e s  c h i l d r e n  from the c u s t o d y  of fit p a r e n t s .”

C o n s t i t u t i o n a l l y  m a n d a t i n g  " b e y o n d  a r e a s o n a b l e  d o u b t "  & “c l e a r  & c o n v i n c i n g " 
s t a n d a r d s  '

"The n e x t  qu es ti on , than, is w h e t h e r  a " b ey on d a r e a s o n a b l e  d o u b t "  o r  a 
"clear a nd  c o n v i n c i n g "  s t a n d a r d  is c o n s t i t u t i o n a l l y  m an d a t e d . "

" Co ng r e s s  requi;:es " e v i d e n c e  b e y o n d  a r e a s o n a b l e  d ou b t "  for t e r m i n a t i o n  of 
Indian p a r e n t a l  righ:s, r e a s o n i n g  t ha t  "the r e m o v a l  of a c h i l d  fr o m  the pa r e n t s  
is a p e n a l t y  as great, if no t g r e at er , than a c r i m i n a l  p e n a l t y . "

C o n s t i t u t i o n a l  v i o l a t i o n s  b y  s t a t e s  r e q u i r e s  f e d e r a l  i n t e r v e n t i o n

"The d i s s e n t ' s  c l a i m  t ha t t o da y' s d e c i s i o n  "will i n e v i t a b l y  lead to the 
f e d e r a l i z a t i o n  of f amily l aw"...is, of course, v a s t l y  o v e r s t a t e d .  As the d i s s e n t  
p r o p e r l y  notes, the c o u r t ' s  d u t y  is to " r e f r a i n  from i n t e r f e r i n g  w i t h  state 
a n s w e r s  to d o m e s t i c  r e l a t i o n s  q u e s t i o n s "  has n ev e r  r e q u i r e d  "th at  the C o u r t  s ho u l d  
blin k at c l e a r  c o n s t i t u t i o n a l  v i o l a t i o n s  in st at e s t a t u t e s .”

The Court Speaks for Parents
The Sacramento Bee

There are no clean formulas for determin­
ing when and under what circumstances the 
state should deprive parents of custody over 
their children. Such determinations are 
always difficult In the emotionally charged 
atmosphere Involving the relations between 
parents and children and in face of the ter­
ribly painful consequences, physical and 
psychological, of abuse and neglect.

What makes them particularly difficult, 
however, Is that many children appear to 
fare better — and with less guilt and fewer 
conflicts — even under negligent and 
■abusive natural parents than they do in 
loster homes or In public facilities. In light of 
the fact that the nation's foster care system 
4s itself so confused and so prone to neglect 
end mistreat the children in Its care, that's 
not surprising. Yet it’s a fact often forgotten 
in the well-lntei oned effort to save children 
from the battery oc abusive parents.
• Given all that, the Supreme Court’s recent 
decision requiring high standards of proof to 
deprive parents of permanent custody of 
their children was both fair and reasonable. 
A state, said the court, must prove unfitness

by "c lear and convincing t •'idence" when It 
moves to permanently dep -..rents of 
custody, and not merely' by a 
"preponderance of the evidence." The 
court's new standard, already in use in many 
states, including California, honors the 
presumption that, absent compelling 
reasons, the state has no right to abrogate 
the parent-chlld relationship.

It Is hardly a perfect decision, particularly 
since it will leave many more children in the 
no man’s land between a temporary removal 
from the natural parents (fo r which less str­
ingent standards prevail) and a permanent 
break chat makes them eligible for adoption. 
Yet there Is probably no other course that 
makes more sense, cither in law or as 
reasonable policy regarding the relations of 
parents and children. As the court said, “ The 
fundamental liberty of natural parents in the 
care, custody and management of their child 
does not evaporate simply because they 
have not been model parents or have lost 
temporary custody of their children to Ihe 
state."



EMOTIONAL ADJUSTMENT OF BOYS IN SOLE CUSTODY AND JOINT 
CUSTODY DIVORCES COMPARED WITH ADJUSTMENT OF 

BOYS IN HAPPY AND UNHAPPY MARRIAGES

Presented to the Faculty of the 
CALIFORNIA GRADUATE INSTITUTE 

In Partial Fulfillment 
of the Requirements for the Degree 
Doctor of Philosophy in Psychology

by

Everett Quentin Pojman 
July 1981

Leo Weisbender, PhD, Dissertation Chairman

Introduction

Recently, joint custody of children has been tried by some divorcing parents 
as an alternative to the traditional sole custody. Theorists have conflicting 
opinions in terms of sharing custody. Some theorists believe that sole custody is 
the only healthy approach to child rearing following a divorce, whereas other theo­
rists believe that joint custody is preferred. This research was an attempt to 
compare the emotional adjustment of boys in these two groups. Two uther groups 
were used as controls to determine how these boys of divorce differed from boys 
living in families where marriages remained intact. These groups were happily 
married and unhappily married. The questions explored were: Is joint'.custody fos­
tering a healthier post-divorce adjustment for children tr.an sole custody? Is 
joint custody fostering a healthier adjustment for children than marriages where 
parents report an unhappy marital situation?

The hypotheses were:
1. Boys of happy marriages will have significantly better emotional adjust­

ments than boys of joint custody.
2. Boys of happy marriages will have significantly better emotional adjust­

ments than boys of sole custody.
3. Boys of unhappy marriages will have significantly better emotional adjust­

ments than boys of joint custody.
4. Boys of joint custody will have significantly better emotional adjustments 

c ■> • - than: boysoof .sole custody.

Review of the literature

The literature revealed that after parents divorce, their children generally 
go through a period of stress and adaptation which may continue long after the di­
vorce. This stress may result in a trauma that often, interrupts a child's emotional 
growth through developmental stages. Studies also support the importance of the in­
volvement of tbe fathers with their children in order to facilitate healthy adjust­
ment. Both joint custodial and sole custodial care have been reported with support 
from a theoretical and case study viewpoint, but no experimental research has been 
accomplished to compare the two types of living arrangements on the emotional ef­
fects for children.

Research design

A quasi-experimental study compared four groups of 20 boys between the ages 
of o and 13. Three of these groups were matched on demographic variables. Three



different measurement tools were used to assess the boys: the Louisville Behavior
Checklist (parents' rating), the Inferred Self-Concept Scale (teachers' rating), 
and the California Test of Personality (child's rating). The results of the rating 
scales were computed a^i each group was compared by a one-way analysis of variance.

Findings

Results supported the hypothesis that boys of happily married parents were sig­
nificantly better adjusted on the California Test of Personality and the Louisville 
Behavior Checklist, respectively, ihan were boys of sole custody (£<..01) (p < .01), 
and boys of unhappily married parents (£ <.01) (£ <.01). However, no significant dif­
ference was reported for the Inferred Self-Concept Scale. Boys of happily married 
parents also demonstrated significantly better adjustment on the Social Adjustment 
part of the California Test of Personality (p <.01), and on 4 of 12 subtests within 
the same test when compared to boys of joint custody. No significant differences 
were reported on the other two instruments. It was demonstrated that boys of joint 
custouy were significantly better emotionally adjusted than boys of sole custody and 
the unhappily married group on both the Louisville Behavior Checklist (p_ .01).
There were no significant differences on any total test or subtest between boys of 
sole custody and boys of unhappily married parents.

Conclusions

Hypothesis 1 was partially accepted while Hypotheses 2, 3, and 4, were fully 
confirmed. The results of this study indicate that boys of joint custody are better 
adjusted than boys of «nle custody and boys of pi rents who are unnappily married.
The research also demonstrated that sole custody divorce has no more adverse emo­
tional effects on a child than living in a home where the parents are unliappily mar­
ried. Conversely, the results support the possibility that a situation could im­
prove with a change from an unhappy marital situation to a joint custodial divorce 
situation.

Recommendati ons

While the findings confirm the advantages of joint custody, thereby supporting 
the theorists who believe that joint custody is a preferred approach to child rear­
ing following a divorce, more research is needed on similar subjects in other geog­
raphic areas to see if these results can be gen ralized to other parts of the country. 
A randomized sample would be beneficial. Longitudinal studies following the course 
of various custodial arrangements would also be helpful. What would happen to these 
boys as adults? In this study, the majority of the inventories were filled out by 
mothers. What would happen if fath filled out the rating scales and marital in­
ventories? Might this change the results? Would the marital groups still have sim­
ilar characteristics? Only through replication and more research will these ques­
tions be answered.



'Presumption’ & ’Preference *2 the  r e a s o n s  why .

P r o t e c t i n g , -& sh i f t i ng  t he  l i t i g a t i on  bu rden  away  f r om t h e  c o o p e r a t i v e  pa r en t
It o  t h e  c h i l d r e n s ’ a d v a n t a g e .

BEWARE

B e w a r e  of an a t t e m p t  to c o n v e r t  an a l t r u i s t i c  s t i m u l u s  to s e e k  j oint 
c u s t o d y  i n t o  p r e p a r a t i o n s  for an a c r i m o n i o u s  and l i t i g i o u s l y - e x p e n s i v e  
(lucrative) b a t t l e  f o r  sole c u s t o d y  through r e o r d e r i n g  the p r i o r i t y  of 
j o i n t  p h y s i c a l  c u s t o d y  into m e r e l y  an option.

REMEMBER:
M e r e l y  an 'option' for joint c u s t o d y  triggers a d i f f e r e n t  s e t  of reaction 

i n t u i t i o n s  and i n t e n t i o n s . *

R a n k i n g  joint c u s t o d y  as c o - e q u a l  w i t h  sole c u stody c o n v e r t s  an admirable 
goal into anguish, a p p r e h e n s i o n  a n d  a d e f e n s i v e  r e sort to self­
pro t e c t i o n .  £

P e r m i t t i n g  joint l e g a l  c u s t o d y  to b e  s u b s t i t u t e d  in place o f  joint 
p h y s i c a l  c u s t o d y  d e p r i v e s  a c h i l d  of e q u i t a b l e  p h y s i c a l  c o n t a c t  w i t h  
b o t h  p a r e n t s  and b u r d e n s  the v a n q u i s h e d  p a r e n t  w i t h  legal obligations  
b u t  no e q u i t a b l e  p h y s i c a l  access to a m e l i o r a t e  those legal problems.

The  r e a s o n s  f o r  ' p r e s ump t i on *  & ' p r e f e r e n c e '  f o r  Joint c u s t o d y :  
p i t f a l l s  o f  t h e  s p e c t r e  o f  l i t i ga t i on .
ffr T h e  t heory b e h i n d  m a k i n g  j oint p h y sical c u s t o d y  a p r e s u m p t i o n  (when both 

p a r e n t s  agree) and a p r e f e r e n c e  (when one p a r e n t  requests i t ) :

H e r e t o f o r e , a k n o w l e d g e  by p a r e n t s  h e a d i n g  into trial that a court can, or 
has, or will, d e c r e e  sole c u s t o d y  requires that b o t h  p a r e n t s  p r e p a r e  to 
fight e a c h  other; it r e q u i r e s  they think negatively, it requires that 
they both d e f e n d  a n d  a t t a c k . . . a  g l a d i a t o r  fight by f o r m e r l y  loving spous ’ 
for the s a d i s t i c  a m u s e m e n t  a n d  f i n a n c i a l  income of every c o u r t r o o m  
p a r t i c i p a n t  w h o s e  e m p l o y m e n t  and i n c o m e  rely cn family c o u r t  battles. 

(Adversary l i t i g a t i o n  in f a m i l y / d o m e s t i c  cases u s ually e l i c i t s  shame, 
anger, d a m a g e d  p r i d e  and p e r m a n e n t  m e m o  ry-scars. A l t h o u g h  adversary 
l i t i g a t i o n  m a y  h a v e  some m e r i t  in o t h e r  civil and c r i minal cases as a 
m e c h a n i s m  for e l i c i t i n g  ' t r u t h ' , f amily law cases have less b e a r i n g  
on 'truth' than w i t h  e x p e c t a t i o n s ,  hopes, moral judgments, and person 
se c u r i t y  in f a m i l y  relations.

N o w , if joint p h y s i c a l  c u s t o d y  is k n o w n  to be a firm r e q u i r e m e n t  of the 
c o u r t  as a first p r e f e r e n c e  and a first p r esumption, then an accepting, 
forgiving, and coc ->erative p a r e n t  p r o p o s i n g  joint c u s t o d y  need not be 
required to a s s a s s i n a t e  the o t h e r  parent.



:ion a r e /“ar b e t t e r  s o c i a l v p o l i c y  
g o a l s  f o r  a stat£. c o  p r o t e c t  a n d  e n c o u r a g e  \ ^ y  f a v o r i n g  s u c h  a p a r e n t )  
t h a n  i n s p i r i n g  t h e  a l t e r n a t i v e  o f  s p o u s a l  c h a r a c t e r  a s s a s s i n a t i o n .

IN PRACTICE
T h e  m o d e r n  j o i n t  p h y s i c a l  c u s t o d y  s t a t u t e  i m p l a n t s  a p r e s u m p t i o n  (for a g r e e­
in g  p a r e n t s )  a n d  a p r e f e r e n c e  (when one p a r e n t  a p p l i e s )  a n d  p r o t e c t s  the 

c o n c e p t :

- B y  p e r m i t t i n g  e i t h e r  p a r e n t  to a p p l y ,
- By  a l l o w i n g  p r e v i o u s  d e c r e e s  to b e  m o d i f i e d ,
- B y  r e q u i r i n g  j u d g e s  t o  i t e m i z e  t h e i r  r e a s o n s  f o r  d e c l i n i n g  j o i n t  p h y s i c a l

c u s t o d y  i f  e i t h e r  p a r e n t  a p p l i e s ,
- B y  t r a n s f e r r i n g  c u s t o d y  t o  the m o s t  c o o p e r a t i v e  a n d  a c c e p t i n g  p a r e n t  (as

d e m o n s t r a t e d  b y  t h a t  p a r e n t ' s  c u s t o d y  p l a n ,  a n d  o t h e r  s u b m i s s i o n s ) ,
- A n d  b y  r e q u i r i n g  t h e  b u r d e n  of p r o o f  b e  o n  t h e  p a r e n t  p u r s u i n g  s o l e

p a r e n t  c u s t o d y .

BURDEN OF PROOF
If y o u  are c o n f r o n t e d  b y  l e g i s l a t i v e  a t t e m p t s  t o  d o w n g r a d e  j o i n t  c u s t o d y ,  

t h e n  do this:

I n s i s t  o n  t h e  r e q u i r e m e n t  of ' b u r d e n  o f  p r o o f '  u p o n  t h e  p a r e n t  w h o  
s e e k s  s o l e  p a r e n t  c u s t o d y  and w h o  d e c l i n e s  j o i n t  c u s t o d y  c o o p e r a t i o n  
w i t h  the o t h e r  p a r e n t .

WHY DID GUARANTEED PRIORITIZING O CC UR ?
- P a r e n t s  a g r e e i n g  in a d v a n c e  to j o i n t  c u s t o r y  w e r e  f l a b b e r g a s t e d  a n d

c h a g r i n e d  w h e n ,  i n  co u r t ,  th e y  e n c o u n t e r e d  a j u d g e  w h o  w o u l d  n o t  d e c r e e  
j o i n t  c u s t o d y  n e v e r t h e l e s s , a n d  a n n c i n t e i  o n e  p a r e n t  w i t h  t h e  s t a t u s  
of c u s t o d i a n  a n d  r e l e g a t e d  the o t h e r  to s u b s e r v i e n t  v i s i t a t i o n .  
T h e r e f o r e ,  the p r o t e c t i o n  o f  ' p r e s u m p t i o n '  b e c a m e  n e c e s s a r y .

- P r e f e r e n c e  b e c a m e  n e c e s s a r y ,  as a  r a n k i n g  f o r  j o i n t  c u s t o d y ,  w h e n  c o u r t s
p l a c e d  m o r e  v a l u e  o n  v e s t i n g  c o n t r o l  w i t h  o l e  p a r e n t  t h a n  i n  e n c o u r a g i n c  
a c h i l d ' s  e q u i t a b l e  a c c e s s  to b o t h  p a r e n t s .  T y p i c a l  c o m m e n t  i n  s u c h  
dec r e e s :  'One p a r e n t  a c t e d  m o r e  like t h e y  w a n t e d  t h e  c h i l d  t h a n  t h e
o t h e r  p a r e n t . '

B l e s s e d  a re  t h e  p e a c e m a k e r s :
C u s t o m a r i l y ,  an i n d i v i d u a l  so i d e o l o g i c a l l y  i n c l i n e d  as to 
p r o p o s e  a n d  d e s i r e  p a r t i c i p a t i o n  i n  j o i n t  c u s t o d y  is less 
l i k e l y  t o  a g g r e s s i v e l y  g e n e r a t e  a n d  c o n d u c t  t h e  a t t a c k  n e c e s s a r y  
to d e s t r o y  the o p p o s i t e  p a r e n t ,  as s o l e  c u s t o d y  r e q u i r e s .

A  p a r e n t  p r o p o s i n g  j o i n t  c u s t o d y  a n d  p r o p c s i n g  a c c e p t a n c e  o f  the 
a l t e r n a t e  p a r e n t  f o r  p a r t t i m e  p a r e n t i n g ,  c a n n o t  l o g i c a l l y  a n d  
v i g o r o u s l y  c o n t e n d  t h a t  a l t e r n a t e  p a r e n t  is u n f i t  f o r  f u l l t i m e  
p a r e n t i n g .

*Yet, a l e g a l  s y s t e m  t h a t  ha*; m e r e l y  o p t i o n s  r a t h e r  t h a n  g o a l s  a n d  
t h a t  p r o n o u n c e s  d e c r e e s  p r e d i c a t e d  o n  a g g r e s s i v e  a d v e r s a r y  
l i t i g a t i o n  p e r p e t u a t e s  d e s t r u c t i v e  b a t t l e s  u n l e s s  t h a t  s y s t e m  
is i n s t r u c t e d  w i t h  ' p r e s u m p t i o n s '  ' p r e f e r e n c e s ' ,  a n d  the 

b u r d e n  o f  p r o o f  u p o n  the m o s t  d e s t r u c t i v e  p a r t y .

A c c e p t a n c e j f o r g i v e n e s s  a n d

1 "W: 

c o o p e r a t
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Evaluat
R e p e a t  c o u r t  a p p e a r a n c e s  a s  an I n d i c a t o r  o f  c u s t o d y  s t a b i l i t y

O n e  m e a s u r e  o f  r e l a t i v e  s u c c e s s  is t h e  f r e q u e n c y  F r o m : '  
o f  r e t u r n  t o  c o u r t  for r e l i t i g a t i o n  o f  j o i n t  J a m e s  A.  C o o k
c u s t o d y  as c o m p a r e d  w i t h  s o l e  p a r e n t  c u s t o d y .  1 0 6 0 6  W i l k i n s  A v e .

L o s  A n g e l e s ,  Cal i f .
9 0 0 2 4

N o v e m b e r  14, 1980

Two y e a r s  o f  c u s t o d y  d e c r e e s  e v a l u a t e d  in Ca l i f o r n i a  a n a l y s i s '
O n  N o v e m b e r  7, 1980, C o m m i s s i o n e r  J o h n  R. A l e x a n d e r  of t h e  W e s t  D i s t r i c t  

(Santa M o n i c a )  o f  t h e  L o s  A n g e l e s  C o u n t y  S u p e r i o r  C o u r t  s u m m a r i z e d  t h e  r a t e s  
o f  c o n t r o v e r s y  i n  j o i n t  a n d  s o l e  p a r e n t  c u s t o d y  c a s e s  f r o m  the F a l l  o f  1 9 7 8  
t h r o u g h  S e p t e m b e r  30, 1980. In  t h e  n e x t  few m o n t h s  C o m m i s s i o n e r  A l e x a n d e r  

j w i l l  h a v e  c o m p l e t e d  a m o r e  e x t e n s i v e  c o m m e n t a r y  o n  h i s  s t a t i s t i c a l  r e v i e w .
M e a n w h i l e ,  t h i s  a d v a n c e  ’l o o k 1 a t  h i s  p r e l i m i n a r y  f i n d i n g s  w i l l  b e  of  s p e c i a l  
i n t e r e s t  t o  t h e  c r i t i c s  a n d  s u p p o r t e r s  o f  i o i n t  c u s t o d y .

S t a t i s t i c s  w e r e  g l e a n e d  f r o m  c a s e  f i l e s  a n d  i n d e x  c a r d s  c o m p i l e d  b y  
C o m m i s s i o n e r  A l e x a n d e r  a n d  f e l l o w  j u r i s t s  i n  t h e  S a n t a  M o n i c a  f a m i l y  l a w  
cou r t .

. ,* *’ J

Joint  c u s t o d y  aw a r d ?  c o m p a r e d  wi th s o l e  c u s t o d y  d e c r e e s '
F r o m  F a l l  19 7 8  t o  S e p t e m b e r  30, 1980, 414 c u s t o d y  c a s e s  o c c u r r e d  in 

this c o u r t ,  o f  w h i c h  67% (277 cases) w e r e  s o l e  c u s t o d y  a w a r d s  and 33%
(137 cases) w e r e  j o i n t  c u s t o d y  a w a r d s .

I
 Joint  c u s t o d y  r e l l t l g a t l o n  o n e - h a l f  as f r e q u en t  as  s o l e  c u s t o d y

O f  t h o s e  c a s e s ,  o n l y  16% o f  t h e  j o i n t  c u s t o d y  a w a r d s  r e s u l t e d  in r e p e a t  
c o u r t r o o m  a p p e a r a n c e s  (22 o f  the 137 c a s j s . )  H o w e v e r ,  31% o f  t h e  so l e  c u s t o d y  
a w a r d s  r e s u l t e d  in c o u r t r o o m  r e a p p e a r a n c e s  (86 o f  t h e  277 c a s es.)

Resu l t s  when one  p a r e n t  dooan* t  a g r e e  to j o i n t  c u s t o d y
T h e  g r a t i f y i n g l y  h i g h  r a t e  o f  ' s t a b i l i t y 1 w i t h i n  c a s e s  w h e r e  j o i n t  custc 

w a s  d e c r e e d  r e g a r d l e s s  o f  o p p o s i t i o n  t o  j o i n t  c u s t o d y  b y  o n e  of the p a r e n t s  is 
i l l u m i n a t i n g

17 d e c r e e s  o f  j o i n t  c u s t o d y  w e r e  a w a r d e d  a l t h o u g h  p a r e n t s  o b j e c t e d  (in
; 14 o f  w h i c h  t h e r e  w a s  o p p o s i t i o n  to j o i n t  c u s t o d y  b y  o n e  p a r e n t  and in 3 of

w h i c h  t h e r e  w e r e  'defaults' b y  o n e  p a r e n t . )

71% of t h o s e  c a s e s  (12) r e s u l t e d  in n o  l a t e r  f l a r e u p s  or c o u r t r o o m  
c o n t r o v e r s y  d e s p i t e  t h e  i n i t i a l  o b j e c t i o n  b y  o n e  p a r e n t  t o  j o i n t  c u s t o d y .
5 (of the 17) r e s u l t e d  in l a t e r  c o n t r o v e r s y ,  2 o f  w h i c h  w e r e  s e t t l e d  by 
a g r e e m e n t ,  2 w e r e  s e t t l e d  a f t e r  c o n t e s t e d  h e a r i n g ,  a n d  1 i s  s t i l l  p e n d i n g ,  
a n o t i c e  o f  a p p e a l  h a v i n g  be f i l e d  A u g u s t  26, 1980.

tag the ’su ccess ’ of joint cus tody  decrees



are  i t .ore s t a b l e  t h an  a r b i t r a r y  e o l e  p a r en t  c u s t o d y  d e c r e e s
O b v i o u s l y ,  a p r e f e r e n c e  is f o r  b o t h  p a r e n t s  t o  a g r e e  t o  j o i n t  c u s t o d y ,

B u t , e v e n  w h e n  b o t h  p a r e n t s  d o n ' t  a g r e e  to  j o i n t  c u s t o d y  t h e r e  a r e  
f e w e r  f l a r e u p s  i n  u n c o n s e n t e d  j o i n t  c u s t o d y  t h a n  in e x c l u s i v e  s o l e  c u s t o d y  
d e c r e e s .  (29% a r e  c o m p a r e d  w i t h  31%).

I n  short, a d e c r e e  o f  j o i n t  c u s t o d y  e v e n  w h e n  o n e  p a r e n t  d i s a g r e e s  a p p e a r  
to b e  m o r e  s t a b i l i z i n g  t h a n  the a r b i t r a r y  a n d  d e c i s i v e  d e c r e e  o f  s o l e  p a r e n t  
e x c l u s i v e  c u s t o d y .

S t a t i s t i c s  as o f f e r e d  b y  C o m m i s s i o n e r  A l e x a n d e r :
R A T E S  OF  C O N T R O V E R S Y  I N  J O I N T  A N D  E X C L U S I V E  C U S T O D Y  C A S E S .

R e s u l t s  of s t u d y  condircted b y  J o h n  R. A l e x a n d e r ,  C o m m i s s i o n e r ,  L o s  A n g e l e  
C o u n t y  S u p e r i o r  C o u r t ,  W e s t  (Santa M o n i c a )  D i s t r i c t ,  F a l l  ' 7 8 - S e p t  3 0 , ' 8 0

T a b l e  1 : S u m m a r y  of R e s u l t s
1. T o t a l  n r  o f  c a s e s  s t u d i e d 414
2. E x c l u s i v e  c u s t o d y  a w a r d s ,  T o t a l  nr: 277
3. C o n t r o v e r s i e s  o v e r  c u s t o d y  o r  v i s i t a t i o n  a r i s i n g

f r o m  t h e  277 e x c l u s i v e  c u s t o d y  a w a r d s : 86 .
4. C o e f f i c i e n t  o f  c o n t r o v e r s y  (86/277) 0 . 3 1 0 5
5. J o i n t  c u s t o d y  a w a r d s ,  T o t a l  Nr: 137
6. C o n t r o v e r s i e s  a r i s i n g  f r o m  1 3 7  j o i n t

c u s t o d y  a w a r d s : 22
7. C o e f f i c i e n t  o f  c o n t r o v e r s y  (22/137) 0 . 1 6 0 6

T a b l e  2 : Uncor.santed j o i n t  c u s t o d y a w a r d s  f o l l o w

1. J o i n t  c u s t o d y  a w a r d s  m a d e  af t e r ,
a) D e f a u l t  by o n e  p a r e n t 3
b) O p p o s i t i o n  b y  o r  ■* ^ a r e n t 14
c) Total: 17

2. C a s e s  w i t h  no l a t e r  f l a r e u p s  of
c o n t r o v e r s y 12

3. R a t i o  o f  s t a b i l i t y  (12/17) 0 . 7 0 5 9

4. F l a r e u p s  o f  l a t e r  c o n t r o v e r s y
a) S e t t l e d  by a g r e e m e n t 2
b) S e t t l e d  o n l y  a f t e r  c o n t e s t e d  h e a r i n g 2
c) S t i l l  p e n d i n g  ( n o tice of a p p e a l  filed,

Aug. 26, 1980) 1
d) T o t a l 5

5. C o e f f i c i e n t  of  c o n t r o v e r s y  (5/17) 0 . 2 9 4 1

(Compare w i t h  T a b l e  1, line 4: C o e f f i c i e n t  i n  a l l  e x c l u s i v e  
c u s t o d y  ca s e s :  0.3105)

C o n s i d e r i n g  n u m b e r  o f  c a s e s  s t u d i e d ,  r e s u l t s  a r e  b e l i e v e d  a c c u r a t e  
w i t h i n  1% p l u s  o r  m i n u s .
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FI SCAT- NOTE

I. CSHB 210REQUEST
Bill/uesolution N o . _____________________________
Title A n  A c t  R e l a t i n g  t o  C h i l d  C u s t o d y
Requested by H o u s e  J u d i c i a r y  C o m m i t t e e Date 3 / 3 / 0 2

II. FISCAL DETAIL 
Agency Affected_
Program Category Affected_

A l a s k a  C o u r t  S y s t e m  

T r i a l  C o u r t s

BRU, Program, Or Subprogram(s) Affected_________________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL

FY 82 FY 83 CD FY 85 FY 86 FY 87

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDEPAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

IV. DATE ->/3/82______________ PREPARED BY R i c h a r d  p * B a r r i e r

AGENCY A l a s k a  C o u r t  S y s t e m
Original: Legislative Finance PHONE________ 2 £ A = H 1 4 5 ________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

H S C A L  NOTE

I. REQUEST “ -—  -- • .-----------------------------------------------------
Bill/Resolution No. CSHB 210 ( H E S S ) ______________________________________
Title "An act relating t o  chilT~custody.  ___________________________________
Requested by Retrr. Barnes. House Judiciary  D a t e Jferch 9, 1982

II. FISCAL DETAIL
Agency Affected D spcUL'tinsnfc of L a w   _ _ _ _ _ _ _ _ _ _ _
Program Category Affected General"Government  _________________________
BRU, Program, Or Subprogram(s) Affected Le^al Services________________ ;____
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITUP.ES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY' 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND &  STRUCTURES
700 GRANTS,CLAIMS,ETC.

. ..
TOTAL 0  0 0  0  0 0

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

0 ~ j r ~ 0 .........0 ' w

POSITIONS

FULL TIME -  IT 0 r ~ 0.... T T —  0“

PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

This bill involves child custody upon the separation of parents or the 

dissolution of a m arriage w h i c h  is a natter between private parties and 

it wi l l  therefore n ot have a fiscal impact on any of the department' s 

act i v i t i e s .

IV. DATE Na r c h  9, 1982____________PREPARED BY Richard I. Penues,M3irector, Ad-nin. Svcs.
AGENCY Department of Law________________________

Original: Legislative Finance PHONE 4ft--- ^,572_______________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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CS FOR HOUSE BILL NO. 210 (HESS)

"An Act r e l a t i n g  to c h i l d  c u s t o d y . "

r.S f o r  House B i l l  No. 210 (HESS) prov ides  a s t a tu t o ry  b a s i s  f o r  shared 
custody  in judgements f o r  cus tody .  The Department f e e l s  the Committee 
S u b s t i t u t e  improves on the o r i g i n a l  B i l l .  However, we would s t i l l  
que s t i on  the language in S e c t i o n  09.55.205(c) due to the d e l e t i o n  of  the 
phrase ,  " a l l  r e l e v a n t  f a c t o r s  i n c l u d e . "  T h i s  d e l e t i o n  seems o imply 
th a t  the c o u r t ' s  c o n s id e r a t i o n s  are l im i t e d  to those  f a c t o r s  d e l i n e a t e d  
in the s e c t i o n .  I t  i s  f e l t  th a t  in the best  i n t e r e s t s  o f  the c h i l d  " a l l  
r e l e v an t  f a c t o r s "  should  be con s id ered .

In a d d i t i o n ,  the Department would recommend that  the d e f i n i t i o n  of  
shared custody  not n e c e s s a r i l y  in c lude  phy s i c a l  cu s tody .  T h i s  stems 
from the concept  t h a t ,  whenever p o s s i b l e ,  shared phy s i c a l  cu s tody ,  as 
we l l  as l e g a l  cu s tody ,  i s  b e n e f i c i a l  but recogn izes  th a t  shared phy s i c a l  
cus tody  i s  not a lways p o s s i b l e .

RECOMMENDED BY:
Pugh, D o c t o r  

ion of  Fami ly  and 
Youth S e r v i c e s

DATE:
■ M -

¥  ^

APPROVED BY:
He len  D. Ee irne  
Commissioner

DATE:
— > 
O



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST
Bill/Resolution No. CS for  House B i l l  No. 210 (HESS)__________
Title "An Act r e l a t i n g  to c h i l d  c u s t o d y . "  ~ _________________
Requested by_____________________________________________________ Cate_

II. FISCAL DETAIL 
Agency Affected_ Department o f  Hea lth  and S o c i a l  S e r v i c e s
Program Category Affected._________
BRU, Program, Or Subprogram(s) A f f e c t e d _ ________________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 G R A N T S ,C L A I M L ,E T C .

TOTAL

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

- 0 - - 0 - - 0 - •0 - - 0 -

FUNDING (Thousands of Dollars)

GENERAL FUND -0- - 0 - ' "
. . .

-0- -u- -U-

FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER (Specify Source) -n. -n- -n- -n- -Q- -Q-

-0- -0- -0- -0- -0-

......-.Q-.. . -0- -0- -0- , -Or ...

POSITIONS

FULL TIME -0- -0- -0- -0- -0- - D-
PART TIME ~n- -0- -0- -0- -0- - D-
TEMPORARY _f|- -0- -n- T —

-U- -  1 -

U - (J- -u- - J-

III. ANALYSIS (See Fiscal Note .reparation Instruction, Section III)

CS for House B i l l  No. 210 (HESS) has no f i s c a l  impact on the Department 
of  Health and S o c ia l  S e r v c e s .

IV. DATE J  J  ft" ̂ _________PREPARED BY ^  ^ — - .Inhn R. Pugh. D irector
/  ' AGENCY Diviy^on of Family a nd Youth Services.

Original: Legislative Finance PHONE a 65-<^170_________________  < / C C _
cc: Budget and Management n

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



3Erial Courts
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THIRD JU D ICIAL DISTRICT 
303 K STRETT 

AN CH O RA G E , AL ASK A  99501

RALPH E. M OODY 
Presiding Judge

A p r i l  9, 1981

Mr. W i l l i a m  G r a n t  C a l l o w ,  II 
G e n e r a l  C o u n s e l  to A d m i n i s t r a t i v e  D i r e c t o r  
A l a s k a  C o u r t  S y s t e m  
303 K S t r e e t
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

Re: P r e s u m p t i v e  J o i n t  C u s t o d y

D e a r  Mr. C a l l o w :

I w i s h  to c o n v e y  to y o u  m y  c o n c u r r e n c e  in t h e  o p i n i o n s  

e x p r e s s e d  b y  the H o n o r a b l e  J. J u s t i n  R i p l e y  on  A p r i l  7, 1981, •

cc: H. S n o w d e n ,  II
J u d g e  J. J u s t i n  R i p l e y  
J u d g e  V i c t o r  D. C a r l s o n  
M a s t e r  W i l l i a m  H i t c h c o c k  
M a s t e r  A n d r e w  B r o w n  
F r a n c i s  S t e v e n s

w i t h  r e g a r d  t r e s u m p t i v e  j o i n t  cu s t o d

Sin c e r e l y ,

R E M :d p d

R E C E I V E D

APR 1 3 1 8 8 1

Office cf Gaicnd Counsel 
Alaska Court Syitata

IESfiZ



T O :
1 T h e  H o n o r a b l e  R a l p h  E. M o o d y  

P r e s i d i n g  J u d g e

r  R O M : ' ' ' H /
pbfi-ble J. J u s t i n  R i p l e y

&Ji/srior C o u r t  J u d g e

A t  the r e q u e s t  of Mr. Szal, n v  c o m m e n t s  as

d a i c. : M a r c h  ID/ 1931

S U B J E C T : HB 210

A l t h o u g h  it is d i f f i c u l t  to q u a r r e l  w i t h  the s t a t e d  intenTT of 
the l e g i s l a t i o n  - to i n v o l v e  b o t h  d i v o r c i n g  p a r e n t s  -in a c o n­
ti n u o u s  p r o c e s s  of c h i l d  r e a r i n g  - I ha v e  g r a v e  c o n c e r n s  o v e r  
the w i s d o m  of  HB 210.

w e r e  d e v o t e d  n e a r l y  full time to d o m e s t i c  r e l a t i o n s  m a t t e r s ,
I h a v e  se e n  n o t h i n g  to s u g g e s t  t h a t  in the u s u a l  d i v o r c e /  
c u s t o d y  s i t u a t i o n s  j o i n t  c u s t o d y  is a p p r o p r i a t e  or b e n e f i c i a l .
I h a v e  a p p r o v e d  j o i n t  c u s t o d y  on o n l y  a few o c c a s i o n s  - a p p r o x­
i m a t e l y  six t i m e s  if m e m o r y  s e r v e s  - and in o n l y  two c a s e s  
d o e s  it a p p e a r  to ha v e  w o r k e d  smoot h l y .  T h e s e  t w o  sets of 
p a r e n t s  w e r e  h i g h l y  u n u s u a l  for d i v o r c i n g  c ouples. T h e  m e n  
w e r e  p r o f e s s i o n a l s ,  one a doctor. The w o m e n  w e r e  e x c e p t i o n a l l y  
i n t e l l i g e n t ,  v e r y  stable, w e l l  e d u c a t e d ,  h i g h l y  i n s i g h t f u l  and 
p r o b a b l y  in the 9 9 th p e r c e n t i l e  in p a r e n t i n g  skills. T h e  d i v o r c­
ing s p o u s e s  had r e t a i n e d  or d e v e l o p e d  a hi g h  level of e f f e c t i v e  
c o m m u n i c a t i o n .  In b o t h  s i t u a t i o n s  the new and o l d  h o u s e h o l d s  
w e r e  p e r m a n e n t l y  l o c a t e d  in A n c h o r a g e ,  p h y s i c a l l y  c l o s e  toget h e r ,  
a n d  the c h i l d r e n ,  by all reports, v i s i t e d  v e ry.' c o n g e n i a l l y  b a c k  
a n d  forth. I 1 ave no d o u b t  b u t  t h a t  e v e n  if l egal a n d  p h y s i c a l  
c u s t o d y  had b e e n  v e s t e d  in one e x c e p t i o n a l  p a r e n t  cf the other, 
the c o n t a c t  and c o n s u l t a t i o n  w i t h  the n o n - c u s t o d i a !  p a r e n t  w o u l d  
h a v e  b e e n  j u s t  as free a n d  w h o l e s o m e .  In short, I b e l i e v e  that 
t h o s e  s i t u a t i o n s  w o r k e d  o u t  w e l l  in s p i t e  of or a s i d e  f r o m  the 
j o i n t  c u s t o d y  Ord e r ,  and n o t  b e c a u s e  of it.

By contrast the m a j o r i t y  of such a r r a n g e m e n t s  s i m p l y  
c r e a t e  a c o n t i n u i n g  >. e of issues tc litigate. If the c u s t o d i a l  
p a r e n t  w i s h e s  to re l u  .te, or if m a j o r  c h a n g e s  are c o n t e m p l a c e d  
in c h o i c e  of r e l i g i o u s  or a c a d e m i c  t r a i n i n g ,  to m e n t i o n  o n l y  a 
f e w  p r o b l e m  areas, the j o i n t  c u s t o d i a l  p a r e n t  s e e s  it as his or 
h e r  right, n o t  m e r e l y  to a d v i s e  and p e r s u a d e ,  but to insist, 
e v e n  to l i t i g a t e  to e n f o r c e  his views. S i n c e  at t h e s e  h e a r i n g s  
the c e n t r a l  i s s u e  is the best i n t e r e s t  cf the child, t h e y  can 
s e l d o m  be l i m i t e d  m e r e l y  to c o n s i d e r a t i o n  of the move, the

In m y  5-1/2 y e a r s  on the bench, of  w h i c h  18 m o n t h s
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religic-n or the school. The c u r r e n t  c o n t e s t e d  i s s u e  m u s t  be 
l i t i g a t e d  in the c o n t e x t  of g e n e r a l  p a r e n t a l  f i t n e s s  and e f f e c t­
iveness, a n d  the h e a r i n g  be c o m e s ,  in effect, an a t t e m p t  to 
c h a n g e  c u stody. If t h e r e  is a n y t h i n g  m o r e  d a m a g i n g  to a c h i l d  
t h a n  the b r e a k u p  of its home,' it is the c o n t i n u i n g  l e g a l  b a t t l e  
c o u p l e d  w i t h  the p o s s i b l e  s h i f t  in c u s t o d i a l  a u t h o r i t y .  Any 
s t a t u t o r y  s c h e m e  w h i c h  i n c r e a s e s  the p o t e n t i a l  for c o n t i n u a l  : 
c o n t e s t  a n d  i n s t a b i l i t y  in the c h i l d ' s  life s h o u l d  be v i e w e d  
w i t h  d i s t r u s t .

F a i l u r e  to c o m m u n i c a t e  is v i e w e d  as a p r i n c i p a l  c a u s e  
of di v o r c e .  I am i n c r e d u l o u s  that a n y o n e  w o u l d  b e l i e v e  that 
t wo fo r m e r  n o n - c o m m u n i c a t o r s  m i g h t  b e c o m e  able to j o i n t l y  r e­
s o l v e  i s s u e s  o f  s i g n i f i c a n c e  a f t e r  div o r c e .  In m y  judgm e n t ,
K 3  210, by r e p o s i n g  e q u a l  d e c i s i o n a l  a u t h o r i t y  in e a c h  p a r ent, 
w i l l  f o s t e r  l i t i g a t i o n  and w o r k  to the d e t r i m e n t  of the child.

I s u g g e s t  th a t  the a u t h o r  of S e c t i o n  l.(b) of HB 21'!, 
a l e g i s l a t i v e  f i n d i n g  that the b e s t  i n t e r e s t s  of the c h i l d  are 
s e r v e d  by p a r e n t a l  i m p l e m e n t a t i o n  of c h i l d  care a g r e e m e n t s  
" o u t s i d e  of the c o u r t  setting", is m o r e  h o p e f u l  than p r a c t i c a l .  
C e r t a i n l y  it is d e s i r e a b l e  that d i v o r c i n g  p a r e n t s  c o n f e r  and 
• i n t e l l i g e n t l y  a g r e e  u p o n  a plan t ruly for the c h i l d ' s  b e n e f i t .  
U n f o r t u n a t e l y ,  the r e a l i t y  of n e a r l y  all d i v o r c e s  is th a t  the 
p a r t i e s  are m o t i v a t e d  b y  o t h e r  f a c tors su c h  as d i s a p p o i n t m e n t ,  
laitter v e n g e f u l n e s s ,  and c o n s i d e r a t i o n s  of p r o p e r t y  d i v i s i o n  
a n d  c h i l d  s u p p o r t  p a y m e n t s .  A c l assic, ex t r e m e ,  b u t  n o t  u n i q u e  
e x a m p l e  of this type of m o t i v a t i o n  I or.ee o b s e r v e d  w a s  the 
p a rties' a g r e e m e n t  to g i v e  c u s t o d y  of the four y e a r  o l d  to 
m o t h e r  and the f ;ve y e a r  old to father. S i n c e  this r e s u l t  w a s  
c o n t r a r y  to c o m m o n  sense, case law and all l i t e r a t u r e  o n  the 
s ubject, I i n q u i r e d  a f t e r  any u n u s u a l  f a c t o r s  in s u p p o r t  of it. 
T h e r e  w e r e  none. F u r t h e r ,  it b e c a m e  a p p a r e n t  that the m o t h e r  
w i s h e d  to re m a r r y ,  t h e r e f o r e  w a n t i n g  the D i s s o l u t i o n  to be
s w i f t l y  c o n c l u d e d ,  and the fa t h e r  w i s h e d  to m i n i m i z e  his
s u p p o r t  o b l i g a t i o n ,  t h r e a t e n i n g  an e x t e n d e d  c u s t o d y  b a t t l e  if 
his d e m a n d s  w e r e  n o t  met. Hence, the t r n d e - c f f .  A n y  l e g i s l a­
tion w h i c h  i n c r e a s e s  the p o s s i b i l i t y  that c h i l d r e n ' s  i n t e r e s t s  
m a y  b e c o m e  the s u b j e c t  of t a c t i c a l  n e g o t i a t i o n  a u g h t  to be 
v i e w e d  w i t h  g r e a t  caution.

T h e  l e g i s l a t i v e  c r e a t i o n  of a p r e s u m p t i o n  f a v o r i n g  
j o i n t  c u s t o d y  w i l l  te n d  to m a k e  c h i l d  c u s t o d y  a p o i n t  of 
t a c t i c a l  n e g o t i a t i o n .  It is u n f o r t u n a t e l y  true th a t  by the 
time a s e p a r a t i o n  r e a c h e s  the l i t i g a t i o n  p h a s e  the p a r ' i e s  
h a v e  at l e ast one issue upon w h i c h  a g r e e m e n t  a p p e a r s  i m p o s s i­
ble. In the m a j o r i t y  of cases, it is m y  e x p e r i e n c e  t h a t  c u s t o d y
i s  riot the issue. It is e i t h e r  p r o p e r t y  d i v i s i o n  o r  the a m o u n t
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o f  c h i l d  s u p p o r t ,  or  both. F r o m  this I c o n c l u d e  the p a r t i e s  
r e c o g n i z e  t h a t  t h e  C o u r t  w i l l  ..attempt to d e t e r m i n e  c u s t o d y  
o b j e c t i v e l y ,  a p p l y i n g  t h e ' b e s t  i n t e r e s t  o f  c h i l d  c r i t e r i a  as 
e s t a b l i s h e d  t>v c a s e  lav/ a n d  statute. It f u r t h e r  s i g n i f i e s  
t h a t  in the m a j o r i t y  of c a s e s  one p a r t y  is c l e a r l y  m o r e  
s u i t a b l e  t h a n  the other, and the p a r t i e s  r e c o g n i z e  this as 
a m a t t e r  o f  c o m m o n  s e n s e , . w i t h  the a s s i s t a n c e  of cou n s e l .  It 
s h o u l d  be r e m e m b e r e d  the p r e s e n t  A.S. 9 . 5 5 . 2 0 5  p r o v i d e s  th a t  
n e i t h e r  p a r e n t  is e n t i t l e d  to a p r e f e r e n c e .

If a p r e s u m p t i o n  f a v o r i n g  j o i n t  c u s t o d y  is c r e a t e d ,  
the p r e s u m p t i o n  is s o m e t h i n g  w h i c h  m u s t  be o /erccme by the 
p a r t y  d e s i r i n g  s o l e  c u s t o d y ,  and who, e v e n  a p p l y i n g  the 
s t a n d a r d s  of H B  210, s h o u l d  be e n t i t l e d  to sole c u s t o d y  in 
the b e s t  i n t e r e s t  o f  the child. T h e  t h r e a t  to a g g r e s s i v e l y  
a s s e r t  the p r e s u m p t i o n ,  to the S u p r e m e  C o u r t  if n e c e s s a r y ,  thus 
c r e a t e s  a b a r g a i n i n g  chip, a p o i n t  o f  t a c t i c a l  n e g o t i a t i o n ,  out 
o f  the c r i t i c a l  i s s u e  o f  c h i l d  custody. I see a real d a n g e r  
that, in the o f t e n  h i g h l y  c h a r g e d  a t m o s p h e r e  of a d i v o r c e  l i t i­
gatio n ,  s u c h  a t h r e a t  c o u l d  be u s e d  to c o e r c e  ir ' p r o p r i a t e  
c o n c e s s i o n s  f r o m  a p a r e n t  w h o  s h o u l d  p r o p e r l y  r e c e i v e  sole c u s t­
o d y  b u t  w h o  felt u n w i l l i n g  or  u n a b l e  to b e a r  the e x p e n s e ,  st r e s s  
a n d  d e l a y  i n v o l v e d  in t h’i l i t i g a t i o n  n e c e s s a r y  to o v e r c o m e  the 
p r e s u m p t i o n .

I r e c o g n i z e  w h i l e  r a i s i n g  the f o r e c o i n g  c o n c e r n  that 
p r o p o s e d  A.S. 2 5 . 2 0 . 0 9 0  can be read so as to r e q u i r e  the 
f o r m a l  a g r e e m e n t  o f  b o t h  p a r e n t s  on the r e c o r d  b e f o r e  the 
C o u r t  can a w a r d  j o i n t  c u s t o d y ,  and a r g u a b l y ,  the c o e r c i o n  
c o u l d  n e v e r  occur. I d i s a g r e e .  A c l o s e  r e a d i n g  of p r o p o s e d  
A.S. 2 5 . 2 0 . 0 6 0  and 2 5 . 2 0 . 0 7 0  in c o n j u n c t i o n  w i t h  p r o p o s e d  
9 . 5 5 . 2 0 5 ( c )  c l e a r l y  i n d i c a t e s  that the p r e s u m p t i o n  c a n  be 
p l a c e d  at i s s u e  in all c u s t o d y  p r o c e e d i n g s  by p e t i t i o n  of 
" e i t h e r  p a r e n t " .  Thus, e v e n  th o u g h  no .090 m u t u a l i t y  e x i sts, 
the issue k e e p s  the law suit a l i v e  u n t i l  a c o u r t  e l i m i n a t e s  
it, p e r h a p s  on M o t i o n  for S u m m a r y  J u d g m e n t ,  w i t h  the e x p e n d i­
ture  of a d d i t i o n a l  time, e n e r g y  and money. Again, th i s  w o r k s  
t w o  p o t e n t i a l  harms. First, a g g r e s s i v e  c o u n s e l  can i n c r e a s e  
the n u i s a n c e  v a l u e  of his u n f i t  p a r e n t ' s  s e t t l e m e n t  p o s t u r e  
b y  the t h r e a t  of u n n e c e s s a r y  l i tigation. S e c ond, in a d i v o r c e  
or d i s s o l u t i o n  in w h i c h  the p a r t i e s  are n o t  r e p r e s e n t e d  by 
c o u n s e l  the u n f i t  b u t  d o m i n a n t  p a r e n t  has an ev e n  g r e a t e r  
c o e r c i v e  lever.

B e c a u s e  of the p r e s s  of time I c o n c l u d e  w i t h o u t  t r e a t­
ing all p o s s i b l e  d e f i c i e n c i e s  of the bill, su^h as its c o m p l i a n c e  
v/iz h  Art. I V  515 C o n s t i t u t i o n  of the S t a t e  of A l a s k a ,  the a d d i­
tional h a t r e d  and s t r i f e  level thne p r o p o s e d  9 . 5 5 . 2 0 3 ( d )  w i l l

j



H o n o r a b l e  Raloii E. M o o d y  
M a r c h  19, 19S1 
Pace -4-

p r o d u c e  by m a k i n g  the c h i l d ' s  " e m o t i o n a l  or p h y s i c a l  i n j u r y "  
the sola v e h i c l e  b y  w h i c h  r e l e v a n t  b a c k g r o u n d  i n f o r m a t i o n  as 
to a p a r e n t  m a y  be i n t r o d u c e d ,  the a b s o l u t e  n e c e s s i t y  of 
C o u r t s  to i n q u i r e  f u i l y  for p o s s i b l e  c o e r c i o n ,  g r e a t l y  
e x t e n d i n g  d i v o r c e  p r o c e e d i n g s ,  the c o n f u s i o n  p r o p o s e d  
A.S. 2 5 . 2 0 . 1 5 0  m a y  inject.'into e x i s t i n g  s t a t u t e s  c o n t r o l l i n g  ; 
t e r m i n a t i o n  of p a r e n t a l  rights, and the er.forcibility cf 
p r o p o s e d  A.S. 2 5 . 2 0 . 1 7 0  as it cuts a c r o s s  f e d e r a l  a n d  s t a t e  
p r i v a c y  and c o n f i d e n t i a l i t y  laws.

H o u s e  Bill 210 is n o t . n e p e s s a r y  and it is p o t e n t i a l l y 
v e r y  h a r m f u l  to c h i l d r e n  o f  s e p g . a t m g  p a r e n t s . Tt- \ s 
u n n e c e s s a r y  b e c a u s e  our e x i s t i n g  system, of laws a l r e a d y  
a l lows for an a w a r d  uf juinL u u s L o d -.—,— w h i c h  is s e l d o m - r e­
que s t e d ^  s e l d o m  gr a n t e d ,  and e v e n  less o f t e n  f u n c t i o n a l .  T h e  
p o t e n t i a l  h a r m s  to c h i l d r e n  are m a n i f o l d ,  b u t  p a r t i c u l a r l y  so 
b e c a u s e  e x p e r i e n c e  t ells us that, b y  e n c o u r a g i n g  c o n t e n t i o u s­
ne s s  and not c o m p r o m i s e  and a d j u s t m e n t  b e t w e e n  p a r e n t s ,  the 
t u r m o i l  s u r r o u n d i n g  the d i v o r c e  m a y  c o n t i n u e ,  e v e n  to r e­
q u i r i n g  a c h a n g e  o f  c u s t o d y  to o n e  o a r t y  or the o t h e r ,  w i t h
o b v i o u s  u n s e t t  ing of the child.

— —  ■■■■-■ . . . »

A s  one. a n a l y z e s  H 3  210, one is s t r u c k  w i t h  the w i s d o m  
of  o u r  p r e s e n t  s c h e m e  of c u s t o d y  s t a t u t e s  and c a s e  law. T h e r e
.‘s^'a TT.cc narrt s n ,— t h r o u g h  zh£ c o u f u s  crtr.fi nrJxiy— j ur is diet, ion , to 

m.caiiy ~the c u s t o d i a l  a r r a n a m e n t s if the c h i l d  is in d a n g e r  of 
harm, o r  if a c h a n g e  in c i r c u m s t a n c e s  w a r r a n t s  it, b u t  by 
r e q u i r i n g  a h i g n  t h r e s h o l d  for m o d i f i c a t i o n ,  of c u s t o d y  d e c r e e s  
tha t e m p t a t i o n  to c o n t e s t  d i s f a v o r e d  p a r e n t i n g  d e c i s i o n s  s i m p l y  
o u t  of p r e f e r e n c e  is g r e a t l y  d i m i n i s h e d .  N o t  so w i t h  j o i n t  
c u s t o d y .

M e m b e r s  of the f a m i l y  lav; s e c  '.on o f  the A n c h o r a g e  
E_ r  Ass f i a t i o n  r e q u e s t  th a t  the C o u r t  s s p o k e s m a n  join w i t h  
t h e m  in r e q u e s t i n g  t h a t  h e a r i n g s  be c o n d u c t e d  on HD 210 in 
A n c h o r a g e .  I/concur. M o r e o v e r ,  if it is t h o u g h t  to be 
a p p r o p r i a t e  / 1 w o u l d  be w i l l i n g  .n appt.av i cy in 

’• j 0 3 " n- ^ n a n n u a l  l e a v e  s t a t u s  a n d  at m y  own e x p e n s e  if 
n e c e s s a r y .
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S U B J E C T :  HE 210

At this stage, I have only a fewljrief remarks and observations about this 
bill which I want to pass on to you.<yThe concept of shared or joint custody is 
an arpealing one from a phj, 1 osophi m l standpoint but in practical! rv ir nas- 
man pitfalls j>> Even where all or* the objective criteria of close geographic 
pro:.‘amity of Tne parents and ease of travel are met, the fact remains that the 
adults involved have been unable to reconcile their various differences and may 
be equally as incapable of agreeing on the ongoing decisions in the life of their 
child or children. Joint custody has been a very popular "cause" around the 
country. In my contacts with other judges frctn around the nation at the Natioral 
Judicial College family law course in Reno last year, I have found that there 
is an overall skepticism as to how well joint custody is working in fact. I 
would venture to say that a general sampling of opinion among judges, domestic 
relations practitioners and professional counsellors in this state would yield 
a similar result.

Assuming however that the bill may already be a fait accompli, there are 
certain considerations which the court needs to deal with. One of these is to 
assess possible fiscal impacts this )ill would have. If courts are going to be 
routinely presented with shared custody agrees;ts by parties in consensual 
petitions, e.g. dissolutions, I submit that the court is going to have to rely 
heavily on professional evaluations of the wisdom of those plans. While it may 
be philosophically appealing to view such services as caning from the private 
sector, the hard economic realities are that most parents in dissolution pro­
ceedings are not going' to be in a position to pay for these. Therefore, the 
court is either going to have to field these proposals from the bench or have 
the investigative resources at its disposal to review than. My^xamnnendaeioi;. 
is therefore that the court, if it is going to suppn-rf- t-hî  h-i 1 1 at- all, give 
"serious consideration to mandating amr providing statewide custody investigation^ 
services within the system.     —

I am also concerned as to the meaning of thednediation provisioyfc^AJ? 25.20.030. 
nnp.q t-j-int- r o v e r  rhild custody investigation as well or is it solely traditional 
mediation? I believe I have clarified the section regarding guaf'di'an ad TrCair—  
appointments. That appears to be^nothing mora than a restatgmeuL-nf-eria^ingZ- 
lahguage~which is already withiidAJ5.9.55.205^ather than any new requiranent 
mandating GAL appointments in all cases!

cc: Victor D. Carlson
Andrew M. Brown

Adm. F - l  
Rev. 2-73
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Marko Lewis - H o n * 3 House- Dad‘s House-JBox 136- Ryder, Ak. 99923 
veb. 4. 1982 ' ~’ To H855

The committee substitute for H3 210 does not serve the legislative 

intent for which it was designed. It in no statuatory way encourages 

frequent and continuing and meaningful relationships between both parents 

and children after divorce, and instead of decreasing points for litigation, 

actually encourages litigation. It i3 no surprise that it encourage j 

litigation- it was rewritten to please the legal community. The problem 

is that the legal community knows very little about child development 

or child psychology.

A  recent California study by Everett Q. Pojman, Ph. D. "Emotional 

Adjustment of Boys in Sole Custody and Joint Custody Divorces Compared

V.'ith Adjustment of 3oy3 in Kappy & Unhappy Carriages.11 shows that there 

is much, better adjustment and psychological health in joint custody 

children than ~ole custody children. This is just one recent study of many 

which show simialar results. SHARED CUSTODY IS BETTER FOR CHILDREN,

Another study by Alexander and H f i e l d  in the American J o u m e l  of 

Psychiatry 11 Does joint Custody ’7orX? A  First Look at Outcome Data of 

Reconciliation " shows that when joint custody is decreed by the court 

over the objection of one parent there are FETTER RELITIQATICN3 RETURNING 

TO COURT THAN SOLE CUSTODY DECREES.

If HB 210 is to serve it3 intent it must SK0T7 A STAUATOKY PHSFSRANOS 

FOR SHARED CUSTODY. IT !.!UST PLACE THE BURDEN OF PROOF ON A PARENT 7,H O  

WISHES TO DENY A CHILD E0UITA3LE CONTACT Y.ITH THE OTHER PARENT.



Llarko Lewis- He>avs House-Pad’s House- Box 136 
Kyder, Alaska, 99923 Feb. 5, 1962

I have reowrked the draft copy of the committee substitute to reflect 

these needs, by making a preferance for chared custody instead

of a presumption. I have also further clarified-the definition

of shared custody. I have added tfco ’Factors for consideration by the 

court’ the words ’in its implementation'. If all these factors must 

be considered BEFORE an award of chared custody there w ill be mope than 

ample factors for disagreement and litigation.. The proper tine to 

consider thr.se factors is AFTER THE AWARD. I have also added a new section 

on parents leaving the state, core or less copied from a Wisconsin 

stauate. This is necessary to keep a parent from circumventing a court order 

simply by leaving the state...and certainly such a biEg change should be 

cause for recondid erati .n of the mechanics of sharing or custody/visitation 

arrangements.

In conclusion, the committee substitute is a bad bill. It doesnot 

serve the legislative intent, it doesnot reflect the need of children 

to have a relationship with both parents, it doesnot do anything to 

lessen the liklihood of litigation. It does not presume that parents 

are equal before the law. It continues to assure lengthy and recurring 

litigation and the ultimate destruction of at least one parent-child bond.

I oppose the subcommittee substitute as it now reads.
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HOUSE BILL NO. 210 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act: entitled: "An Act relating to child custody." •

BE IT EXACTED BY IflE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE INTENT, (a) The legislature finds that it is generally

desirable to assure a minor child frequent and continuing contact with both parents

after the parents have separated or dissolved their marriage and that it is in

the public interest to encourage parents to share the rights and responsibilities

of child rearing. While actual-physical-cust-edy-may-not-be practical-cr-appi-opri'attT'
wlieW affropftfte . it .

in-all-cases, it is the intent of the legislature thatAboth parents have the '

opportunity to guide and nurture their child and to mec.t the needs of the child

on an eq'ial footing beyond the considerations of s'jpport or actual custody.

(b) The legislature also finds that it is in the best interests of a child <d,an̂ >

to encourage parents to implement their own child.-case agreements outside of the ^ —
PArenfinq work

court setting. 1 U

* Sec. 2. AS 09.5b.205 is repealed and reenacted to read:

Sec. Cf.55.205. JUDGMENTS FOR CUSTODY, (a) In an action for divorce 

or for legal separation the court may, if it has jurisdiction under AS 

25.30.020 and is an appropriate forum under AS 25.30.050 and 25.30.060, 

curing the pendency of the action, at the final hearing, and at any time 

thereafter during the minority of a child of the marriage, make an order 

for the custody of or visitation with the /rinor child which may seem necessary 

or proper and may at any time modify or ,Tacate the order.

(b) Any appointment of a guardian ad litan for a child shall be made 

under AS 09.65.130.

(c) The court shall determine custody in accordance with the best 

interest; of the child under AS 25.20.060 - 25.20.180. In determining the 

b-.tt interests of the child the court shall also consider

'!) the rhysical. emotion'’ , mental, religious, and social r.eecs

(v) -tL(i i0ve c.J



Il
. il (5 ) the length cf time the child has lived in a stable, satisfactory 

environment and the desirability of maintaining continuity;

(6 ) the desire and ability of each parent to allow an open and

5 i! ( this section, the court may not consider the conduct, marital status, irv_ome,

, 1 ̂ social or cultural environment, or life style of either parent unless ic

i is shown that the factor relates to the well being of the child.
1 * - * “ " lift 2 io voofcfmg

Sec. 3. AS 25.20.060 is amended to read: (> u([Coriî -\,0M, •/ j mi; «j  v ntwn? m *n mv
Sec- 25.20.060. CUSTODY OF THE CHILD. If there is a dispute over*

I child custod>f, either parent n*iy petition the superior court for resolution
Li -»
I\(m >vUAqs\ cf the matter under AS 25.20.060 - 25.20.180. The court shall award custody 

on the basis of the best interests of the child. In determining he best
ij .

,!; ^ interests of the child, the court shall consider all relevant factors including

l i p ^ ^ A h o s e  factors enumerated in AS 09.55.205(c). Neither parent, regardless

the question of the child's legitimacy, is entitled to preference in the 

awarding of custody.

*  Sec. 4 AS 25.20 is amended by adding new sections to rendt

Sec. 25. 2).070 Custody should be awarded in the following order 

of preference According to the bent interests of the child*

(l) To both parents jointly. The court in its discretion may 

require the parents to submit a plan for implementation 

of the custody order. A parent may voluntarily submit a tastody 

implementation plan to the court prior to issuance of a 

custody decreej a plan nay be submitted individually or 

together with the other parent.

(2 ) To either parent. In making an order for custody to

either p ’.rent the court shall consider, among other factors, 

which parent is non 1 likely to allow the child or children 

frequent and continuing contact with the noncustodial 

parent. In the event that one parent requests joint 

custody aid the other parent requests sole custody the 

burden of proof that joint custody would not be in the child3 best 

interest shall be on the parent requesting sole custody.

(3) If to.neither parent , to the person or persons in whose 

home the child has been living in a wholesome and stable environment,

(4 ) To any other person or persons deemed by the court to be 

suitable and able to provide adequate "nd proper care and 

guidance for the child.



(s) For the purpose o? assisting the court in making a determination

wheter an award of shardd custody is appropriate, the court any

direct that an investigation be conducted.

(6) If the court declines to enter an av7ard of shared custody " .

the court shall state in it3 decision the reasons for a denial

of shared custody.

Sec. 25.20.080. MEDIATION. The court considering a request for custody 

cr a child may order the parties to participate in pre-trial mediation of 

the matters before the court pursuant to AS 09.55.115.

Sec. 25.20.090. EDIFICATION OF CUSTODY. An award of custody or 

visitation may be modified if the court determines that the best interests 

: the child require the modification of the award. If a parent opposes 

th_ modification of the award of custody or visitation, the court shall enter 

the record its reason for modifying the award.

Sec. 25.20.155. ??£FZ?ZNCE OF TrZ CHILD. If the child is of sufficient 

. . n d  capacity t: form nr. intelligent preference as tr c u s t o d y ,  the court

Sec. 2b. 20. 110FACT0R3 FOR CONSIDERATION BY THE COURT. In an award

of shared custody under AS 23.20.060— 25. 20. 180, the court shall

consider in ita inolcnentntioil

5 (l) the needs of the child for frequent and continuing relationships

wviAi/no, with both parents

ruDJl>zt d /mffU
^  the stability of the hone environment likely to be offered by 

*?U>n o'fl ' ' n e c k  each pafent

0F y  ' (3) the advantages of providing a varied life enperiance for the
bfoaifc f

r«ivnifarit . child

(4) the quality and continuity of the education of the child



(5) the optimal tine for the child to spend with each parent 

considering

(A) the actual time spent with each parent;

(B) the proximity of each parent to the other

and to the school in which the child is enrolled;

(C) the feasibility of travel between the parents;

(D) special needs m i q u e  to the child that may be better

met by one parent than the other;

; ltAyn̂  fa***- fa i1̂ - -

(6 ) the findings and recommendations of a neutral mediator where 

mediation is recommended by the court;

(7) other factors the court considers pertinent.

Sec. 25.20.130. TETFDRARY CUSTODY. "Unless it is shown to be detrimental 

to the welfare of tne child, the child shall have, to the greatest degree 

practical, equal access to both parents during the time that the court 

considers an award of custody under AS 25.20.060 - 25.20.180.

Sec. 25.iD.lA0. AWARD OF CUSTODY TO NONPARENT. The court may not award

custody to a person who is not a parent of the child unless the court finds 

that an award of custody to a parent would be detrimental to the best interests 

of the child.

Sec. 25.20.150. CONFIL'ENTIALITY OF PROCEEDINGS. At any stage, of the

oroceedings, if the court finds it is in the best interests of the marital ^

estate or the child, it ms .-lose the hearings or order the court records 

oiosed (axcept for statistical information required by lac) or both, temporarily 

:r permanently, anc may modify or vacate the order at any time.

Sec. 25.20.16C. ACCESS TO RECORDS OF THE CHILD. A  parent who ±s not .

the parent granted custody under AS 25.20.060 - 25.20.180 may have access ^

: ■ -.he medical, dental, school, and other records of the child r.or.dthstandir.c

■ « ■ > *



Cuj4cxlml-
Sec. 25.20.170 NOTIFICATION OF PARENT LEAVING THE STATE. Apparent

1 leaving the state for’the purpose:. of netting up residance in another

2 state must notify the court and the other parent 90 days prior to the

3 date of departure so that the court nay consider any necessary modifications

4 i n  c u s to d y  o r d e r s .
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Sec. 25.20.180 DEFINITIONS. In AS 25.20.060-25,20.180 shared custody

means shared phisical and legal custody. Shared phisical custody means an

order awarding each parent or party significent periods of phisical

custody. Shared phisical custody shall be divided in such a way so as

to assure a child of freauent and continuing contact with both parents.
share

Shared legal custody means that the parents or parties^, in a manner 

determined between them or by the court, the decision malting rights, 

responsibilities, and authority relating to the health, education and 

welfare of a child.
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P r e sent and pa s t  m e t h o d s  of d e a l i n g  w i t h  d i s p u t e d  child c u s t o d y  
issues have b e e n  a d i s a s t e r o u s  failure. H i s t o r i c a l l y  we  have 
allowed biases and not the be s t  i n t e r e s t  of the c h i l d r e n  to be 
the d e t e r m i n i n g  factors in the m i l l i o n s  of cases that have 
filtered through our c ourt systems. The results of over a c e n­
tury of abusive d i s p o s i t i o n s  of these cases a: 2 m e a s u r a b l e  as 
will be m e n t i o n e d  later. To t h o r o u g h l y  a p p r e c i a t e  the need for
H.B. 210 we  m u s t  u n d e r s t a n d  the failures of the p r e s e n t  s y s t e m  
and be r e a l i s t i c  en o u g h  to a c c e p t  the fact it is failing I

In a 1860 o p i n i o n  the N e w  H a m s h i r e  Supreme C o u r t  ruled in u p h o l d i n g  
an award of c u s t o d y  to a father;

"It is a we l l  settled d o c t i n e  of the co m m o n  law, 
that the father is e n t i t l e d  to the c u s t o d y  of his 
m i n o r  children, as a g a i n s t  the m o t h e r  and e v e r y­
body  else: that he is b o u n d  for their m a i n t e n a n c e
and n u r t u r e  and has the c o r r e s p o n d i n g  right to 
tboir o b e d i e n c e  and their services."

"It is one of the ca r d i n a l  p r i n c i p l e s  of na t u r e  and 
of law that, as a g a inst strangers, the father, h o w­
ever poor and humble, if able to s u p port the child 
in his own lifestyle and of good m o ral character, 
can n o t  w i t h o u t  the m o s t  s h o c k i n g  injustice, be 
d ep r i v e d  of  the p r i v i l e g e  by anyone whatever, howeve* 
b r i l iiant the advan t a g e  he m a y  offer. It is not 
en o u g h  to c onsider the interests of the child alone."
(American J o u r n a l  of P s y c h i s t r y  133:12107, 1976, page 
1370)

F r o m  this 18th century m e n t a l i t y  we w e n t  to the o t h e r  e x t r e m e  as 
e spoused in the M i n n e s o t a  F a m i l y  Law P r a c t i c e  Manual.
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"Except in v e r y  rare cases the father should not 
have c u s t o d y  of  the m i n o r  c h i l d r e n  of the parties.
He is u s u a l l y  u n q u a l i f i e d  p s y c h o l o g i c a l l y  and 
emotionally; n o r  d o e s  he have the time and care to
supervise the children. A  lawyer n o t  only does an
injus t i c e  to himself, b u t  he is unf a i r  to his c l i e n t , 
to the state, and to s o c i e t y  if he gives any e n c o u r­
age m e n t  to the father that he 'sliuu.ld have C b s t o d v  or 
his c h i l d r e n . A  lawyer w h o  e n c o u r a g e s  his cl i e n t  to 
file for custody, unl e s s  it .. s one of the c l a ssic 
exceptions, has d i f f i c u l t y  c o l l e c t i n g  his fees, has 
a m o s t  u n r e a s o n a b l e  client, has t a k e n  the time of 
the c o u r t  and the w e l f a r e  agencies involved, and 
has p u t  a bu r d e n  on his legal brethren." P9 ^5)

/  f
Has the<£tender y ears dcctin^> been e l i m i n a t e d  in our s y s t e m  today?
In theory yes, we have v e r y  go o d  case law and Ala s k a  has some of
the m o s t  p r o g r e s s i v e  s t a t a t o r y  law in the nation. But the facts
are the bi a s e s  still e xist and p r e c o n c l u d e d  decisions are being 
made b e f o r e  tne ructs are ev e r  e s t a b l i s h e d  in a w a r d i n g  c u s t o d y  
of children, to the d e t r i m e n t  of the children.

S i nce 1977, we have b e e n  a s s o c i a t e d  w i t h  over 185 d i v o r c e  r e f o r m  
o r g a n i z a t i o n s  a r o u n d  the na t i o n  t h a t  have c o l l e c t i v e l y  g a t h e r e d  
the r e s u l t s  of over 350,000 d i s p u t e d  c hild custody us. The 
r e s ults s h o c k i n g l y  d e m o n s t r a t e  tne aoove s t a t e m e n t s . - Out of 
these cases o n l y  4.5% of t h e m  were d e c i d e d  in fa v o - o f f a t h e r s .
It is n o t  r e m o t e l y  the in t e n t  of this w r i t e r  to s u g gest fathers 
s h o u l d  r e c eive c u s tody m o s t  o f  the time but common sense tells 
u s that it is not in the best interest of c hlTdren to be p l a c e d  
ir. a single p a r ent: home h e a d e d  bv a mo t h e r  95.5a of the"'tiffl6.
£he long term n e g a t i v e  e f f e c t s  on tne c n i a r e n  w b uld nu dOHUt' 
be just as d i s t u r b i n g  w i t h  the figures reversed. This o r g a n i z a t i o n  
is c u r r e n t l y  d o i n g  a study of the A n c h o r a g e  C o u r t  S v s t e m  w h e r e  we 
are ex a m i n i n g  the r e c o r d s  of e a c h  d i v o r c e  case for the past two 
years and the i n i tial r e s u l t s  s h o w  that in this city the s t a t i s t i c a l  

^ c o n c l u s i o n s > w i l l  n o t  ev e n  be as impartial as the national stucy, 
as a p p a u l i n g  as those figures are.

Wh a t  are the r e s u l t s  of the abuses spoken of so far?

1. 90% of all h o m o c i d e s  are a d i r e c t  result of 
d o m e s t i c  r e l a t i o n  problems.

2. 90% of the a m e r i c a n  p r i s i o n  p o p u l a t i o n  is
from a br o k e n  home.

3. 90% of all w o m a n  m u r d e r e d  b e t w e e n  the ages
of 20 and 30 arc k i l l e d  by their husbands or 
e x - h u s b a n d s .

4. 9 out o f  10 w o m e n  on w e l f a r e  are products of 
d i v o r c e .

5. 20% o f  the civil case road in the Al a s k a  Court
s y s t e m  is d o m e s t i c  relations.
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The c r i m i n a l  a c t i v i t i e s  r e l a t e d  to these p r o b l e m s  are the results
of people, no r m a l  e v e r y d a y  A m e r i c a n s ,  being; p u s h e d  too far by an 
a p a t h e t i c  system. By  b e i n g  d e nied the access to their c h i l d r e n , 
by b e i n g  forced to be f i n a n c i a l l y  o b l i g a t e d ^ t o  t heir e x - s p o u s e  
to the p o i n t  of r i d i c u l o u s n e s s ,  by  h a v i n g  gasoline p o u r e d  onto 
the smoldei lug £»ile of e m o t i o n s  by attorneys and others inv o l v e d  
w i t h  the c a ,,e as these p e o p l e  are g o i n g  inro u g h  the m o s t  d i f f i c u l t  
e m o t i o n a l  e x p e r i e n c e  they w i l l  ever e n c o u n t e r  n e x t  to losing a 
loved one in death. 21(f)will e l l i v i a t e  a lot of the g r i e f
for these p e o p l e  a n d  give t h e m  a l t e r n a t i v e s  that are e n c o u r a g e d  
by the courts a n d  the r e l a t e d  legal e s t a b l i s h m e n t  that are mo r e  
c o m f o r t a b l e  and that they c a n  live with.

As the law has d e v e l o p e d  some courts have r e c o g n i z e d  the failures 
of the p r e s e nt, s v s f ^ m  and ha v e  p r o v i d e d  d i r e c t i o n  to the lower 
courts m  tf.eir w r i t t e n  opinions.

"P a r e n t h o o d  is a c o n t i n u i n g  b i l a t e r a l  r e s p o n s i b i l i t y  
and o p p o rtunity. It c a n n o t  b e  a v o i d e d  or s u c c e s s f u l l y  
divided. A  d e c r e e  of d i v o r c e  o f f e r s  no excuse or alibi 
for the a b a t e m e n t  of  p a r e n t a l  i nterest or obligation.
T h e  d i s s o l u t i o n  of the m a r r i a g e  contract, leaving in 
its w a k e  c h i l d r e n  w h o  are the i nnocent victims of the 
r e s u l t a n t  b r o k e n  home, s h o u l d  be a c h a l l e n g e  to the 
fathers and m o t h e r s  of su c h  c h i l d r e n  to make an even 
g r e a t e r  e f f o r t  to minim i z e ,  as far as possible, the 
inc i d e n t a l  and u n a v o i d a b l e  losses of love, c o u n c i l  
and guidance."
(McB e t rick vs. M c B e t r i c k  284 P2d 352, O regon)

"Whoever m a y  h a v e  custody, it is the d u t y  of each pi.1 rent 
and each fa m i l y  m e m b e r  to the ch i l d r e n  to aside pe r s o n a l  
feelings a n d  act in a m a n n e r  w h i c h  is s u p p o r t i v e  of the 
r e l a t i o n s h i p  of the c h i l d r e n  to the o t h e r  parent."
(Warren vs. W a r r e n  528 P2d 1088, Oregon, 1974)

A t t i t u d e s  are slowly b e i n g  c h a n c e d  a nd d i r e c t i o n  is being pro- 
vided by the A l a s k a n  courts on an ind i v i d u a l  basis. In a 1975 
op i n i o n  from the K e t c n i k a n  S u p e r i o r  C o u r t . J udge Thomas S c h u l t z  
e m p h a s i z e d  the p o s i t i o n s  taken h e r e  in his remarks as he a w a r d e d  
c u s t o d y  of a 4 year old boy and a 7 year old girl to the father.

" C e rtainly a factor in d e t e r m i n g  the fitness of the 
pa r e n t  is the ki n d  of le a r n i n g  w h i c h  m i g h t  be called 
fitness that e i t h e r  or  b o t h  p a r ents are able and 
w i l l i n g  to provide. In terms of fitness, to p r o vide 
the c a n 3 th a t  these c h i l d r e n  r e q u i r e  and in terms of 
the r e l a t i o n s h i p  that the part i e s  bear to the c h i l d r e n  
I find b o t h  are fit and bo t h  arc in fact good parents, 
have t a ken g o o d  care of the children, love the chi l d r e n  
arc b o t h  h a v e  a good r e l a t i o n s h i p  w i t h  them. I am 
left w i t h  the v e r y  n a r r o w  basis on w h i c h  to r e s olve the 
q u e s t i o n  and that is the v i e w  that I can take from the 
testimony that I've h e a r d  up till now, of w hich .arent 
is better able to m a i n t a i n  the status q u o  to facilitate 
the c h i l d r e n  and their d e s i r e  at this p oint as its 
r e f l e c t e d  in the t e s t i m o n y  the r e l a t i o n s h i p  they have 
w i t h  the parents, and m a i n t a i n i n g  a m e a n i n g f u l  relation-
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ship w i t h  both. I a m  s a t i s f i e d  f r o m  w h a t  I've h e a r d  
that the father is b e t t e r  a b l e  to do that at this 
point. A n d  u l t i m a t e l y  in this case, it's m v  c o n s i d e r e d 
op i nion th a t  the p a r e n t  m o s t  f it w i l l  be that p a r e n t  
tnat d e m o n s t r a t e s  the b e s t  a b i l i t y  to m a i n t a i p  opp.n. 
c o m m u n i c a t i o n s  b e t w e e n  both. T h ese c h i l d r e n  were, 
as all others a r e , ^ b r o u g h t ~ i n t o  the w o r l d  w i t h o u t  
B e i n g  asked a b o u t  l y  and t h e y ' r e  hP-ing ipf t n n w  Tn, 
a s i t u a t i o n  that t h e y  d i d n ' t  p a r t i c u l a r l y  ask for 
a n d  p r o b a b l y  d o n 11 w a n t  nut th e y  are en t i t l e d  to~~the 

• g u i d a n c e  ana a s s i s t a n c e  fr o m  6otti) their p a r e n t s . "
^Johnson vs. Johnson, T r a n s c r i p t  186 to 189, K e t c h i k a n  
S u p e r i o r  Court, A p r i l  7, 1975)

In c o n s i d e r i n g  c h ild c u s t o d y  m a t t e r s  w e  m u s t  r e c o g n i z e  the fact 
■chat m o s t  p a r ents that c o m e  b e f o r e  the c o urt are not o n l y  fit, 
they are very fit p a r e n t s  and the s t ate w o u l d  n e ver c o n s i d e r  
i n t e r f e r i n g  in their lives so long as there was n o t  a d i v o r c e  
p e t i t i o n  filed. i'H.B. 210/is a n e c e s s a r y  v e h i c l e  to h e l p  c h a n g e  
attitudes. It also r e c o g n i z e s  the r i g h t  of the p a r e n t s  16 cuiiLrol 
tneir o w n  families and it e n c o u r a g e s  th e m  to do this. It p a v e s  
the road tc m a k i n g  d e c i s i o n s  in d i s p u t e d  c u s t o d y  c a ses b a s e d  u p o n  
w h a t  is righc w i t h  this fa m i l y  and t h e s e  parents r a t h e r  than w h a t
i. w r o n g  wi t h  txie p a r e n t s  and the children. It- p r o v i d e s  a m e a n s  
for s e t t l e m e n t  that feels b e t t e r  for the p a r ents w h i c h  in turn 
helps the c h ildren feel better. R e c e n t  studies such as the or.s 
from C a l i f o r n i a  r e p o r t i n g  the r e s u l t s  o f  families in t r a n s i t i o n  
a f ter d i v o r c e  over a p e r i o d  of 5 y e a r s .(P s y c h o l o g y  Today, J a n u a r y  
1980, Enclosed) sh o v  that w h e n  the p a r e n t s  deal w i t h  t h eir d i v o r c e  
c o n s t r u c t i v e l y  and c r e a t i v e l y  then the c h i l d r e n  are not a d v e r s e l y  
a f f e c t e d  on the long run w h e r e a s  if the parents have a lot of 
turmoil and grief for e x t e n d e d  periods of time these c h i l d r e n  wi l l  
be aff e c t e d  a d v e r s e l y  for y e a r s  to come and e v e n  into their 
adulthood.

M e.diat.ion and jp-iin- rmcf-nHy u n r k s 1 The A s s o c i a t i o n  of F a m i l y  
£ onciliatio\. C o u r t s is an o r g a n i z a t i o n  made up  of judges, so c i a l  
scientists, a t t o rneys and a few lay pe o p l e  like m y s e l f  and they 
have c o n c l u d e d  w i t h  their s t u d i es that 6 0 to 80% of all d i s p u t e d  
£ h i l d  c u s t o d y  cases are s e t t l e d  out of "court w i t h  the e x i s t i n g—  

/ m e d i a t i o n  broarams-)tv the p a rents t h e m s e lves. The A s s o c i a t i o n  
ImS~~oI:ticialiv e n d o r s e d  j o i n t  c u s t o d y  as  the best f i rst ch o i c e  
in r e s o l u t i o n  of d i s p u t e d  c a ses and has p u b l i s h e d  h u n d r e d s  of 
studies showing j o int custody, joint parenting, does and is 
working. The c o n cept has b e e n  b e i n g  used for up to 3 y e a r s  in 
v a r ious j u r isdictions and is w o r k i n g  e v e n  w h e n  m e d i a t i o n  is 
r e q u i r e d  rather than v o l u n t a r y .  Of course, the succ e s s  rate is 
lower under those c i r c u m s t a n c e s  but if w e  can settle o n  the 
average, 70% of all cases o u t  of c o u r t  the d o l l a r  v a l u e  a.lone is 
a s t r o n o m i c a l  in terms of j u d i c i a l  costs not to m e n t i o n  the 
e m o t i o n a l  b enefits to the p a r t i e s  t h e mselves and the r e s u l t a n t  
d e c r e a s e  in the cri m i n a l  a c t i v i t i e s  that are r e l a t e d  a n d  the 
w e l f a r e  costs. But the .nest i m p o r t a n t  c o n s i d e r a t i o n  is how all 
this benefits the c h i l d r e n  of d ivorce. The r e s ults of the s t udy 
from C a l i f o r n i a  can n o t  be g i v e n  too m u c h  emphasis.



W h a t  I have sta t e d  h e r e  is b a s e d  u p o n  fact n o t  m y  opinion. Some 
people have opp o s e d ^ H . 3 .  210)>but I say an y o n e  who o p p oses it simply 
does n o t  k n o w  e n o u g h  a b o u t  it and the facts s u r r o u n d i n g  the 
concept*! O n e  a t t o r n e y  for i n s t a n c e  testi f i e d  that by e n c o u r a g i n g  
m e d i a t i o n  a m a n  c o u l d  and w i l l  i n t i m i d a t e  a w o m e n  into agr e e i n g  
to s o m e t h i n g  she r e a l l y  do e s  n o t  want. I am p o s i t i v e  that is not 
the rule as m y  e x p e r i e n c e  has s h own me  and w h e n  su c h  a rare thing 
happ e n s  the ch e c k s  a n d  b a l a n c e s  w r i t t e n  into the e x i s t i n g  l a w  are 
d e s i g n e d  to c a t c h  it. F o r  i n s t a n c e  in the do it y o u r s e l f  kits 
a v a i l a b l e  from the e f f o r t s  of R e p r e s e n t a t i v e  B r a d n e r  a n d  G a r d i n e r  
in 1977 it is a r e q u i r e m e n t  t h a t  one of the spou s e s  a p p e a r  b e f o r e  
the c o u r t  b e f o r e  the d i v o r c e  is granted. The l e g i s l a t i v e  i n t e n t  
was to a l l o w  the judge to a s c e r t a i n  fr o m  that p a r t y  that the 
a g r e e m e n t  w a s  in d e e d  m u t u a l  a n d  not coerced.

r

O t h e r  checks and b a l a n c e s  e x i s t  in H.B. 2 1 0 . If the c o u r t  finds 
that joint c u s t o d y  is n o t  in the b e s t  i n t e r e s t  1 the f a m i l y  he 
o n l y  needs to state his r e a s o n s  for that c r n c l u  xon and d i s m i s s  
the concept. The b i l l  s p e c i f i c a l l y  state,' the p r e s u m p t i o n  for 
j oint c u s o t d y  is r e b u t a b l e . It is a ^onc w a y  pa s t  due that we 
requ i r e  the courts to j u s t i f y  their d i s p o s i t i o n  of c h ild c u s t o d y  

0  d~ecisio"ns, that is a/i t m s  b i l l  r e q u i r e s  and it~still leaves them 
. a T o t  o f  d i s c r e a t i o n ,  too m u c h  d i s c r e a t i o n  in m y o p i n i o n  P u t  1 am 

w i l l i n g  to c o m p r o m i s e  ori~niat to get tne Pill. 7

/ J o i a t  c u s t o d y ^ i s  not for e v e r y o n e  b u t  it w orks for most, w i t h  
^  direction, arid I t h i n k  it w o u l d  be i n h uman to d e n y  this w o n d e r f u . . 

a l t e r n a t i v e  to the p r e s e n t  s y s t e m  to p a r ents and c h i l d r e n  b e c a u s e  
of thosyj?£ew that are too imm a t u r e  to m a k e  it work. The courts and 
the p r e s e n t  sy s t e m  w i l l  a l w a y s  be a v a i l a b l e  for those p e o p l e  who 
d e c i d e  they w a n t  to go t h a t  way.

7
It was r e p o r t e d  t h a t  u n d e r  pr< t law we  do not need n.B. 21''J

This is t h e o r e t i c a l l y  c o r rect K £ u t ) rw h a t  is so i m p o r t a n t  a b o u t  the
bill is it wi l l  h e l p  c h a n g e  a t t i t u d e s  ano a t t i t u d e s  are the key 
to helping d i v o r c i n g  p e o p l e  e x p e r i e n c e  a c r e a t i v e  d i v o r c e  char 
w i l l  s t r e n g t h e n  the f a m i l y  i n s t e a d  of d e s t r o y i n g  it.

If I h a v e  a p p e a r e d  a n x i o u s  in m y  or a l  t e s t i m o n y  as well as this
w r i t t e n  testimony, it is b e c a u s e  I know that in the time it takes
you to read this:

there w i l l  be o v e r  1,000 d i v o r c e s  in the Un i t e d  
s tates af f e  :ting over 3,000 children;

there w i l l  be at l east two h o m o c i d e s  as a r e s u l t  
of the a c t i v i t i e s  s u r r o u n d i n g  these people;

there w i l l  be four m o r e  p r i s o n  inmates;

and we h a v e  just g o t t e n  150 more people on our
w e l f a r e  rolls;

40 A l a s k a n s  w e r e  d i v o r c e d  today 

/  J O I N T  C U S T O D Y  IS T H E  O N L Y  L O G I C A L  A N D  MO R A L L Y  A C C E P T A B L E  ALTERNATIVE 
• TO A  H A P P Y  INTACT HOME FOR C H I L D R E N  OF DIVORCE. PARENTS DIVORCE 

EACH OTHER, C H I L D R E N  N E V E R  D I V ORCE T H E I R  PARENTS.
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ELLIS LAW OFFICES,

1285 Tongass Avenue Ketchikan, Alaska 99901 907-225-9661
2518 E. Tudor Road Anchorage, Alaska 99507 907-272-9632
Peter R . Ellis 
Drew H. Peterson 
Bruce O. Davies 
Christopher M. Keyes

February 4, 1982

A l a s k a  State L e g i s l a t u r e  
H o u s e  of R e p r e s e n t a t i v e s  
Health, E d u c a t i o n  and 
So c i a l  S e r v i c e s  C o m m i t t e e  
P o u c h  V
Juneau, A l a s k a  9 9 811

Re: H o u s e  Bill 210

D e a r  C o m m i t t e e  M e m b e r :

T h i s  is the w r i t t e n  s u p p l e m e n t a l  t e s t i m o n y  w h i c h  I 
p r o m i s e d  I w o u l d  p r o v i d e  d u r i n g  m y  b r ief oral t e s t i m o n y  to 
y o u r  C o m m i t t e e  b y  t e l e c o n f e r e n c e  on J a n u a r y  29, 1982. Y o u  
w e r e  r u n ning l a t e  t h a t  d a y  and I p r o m i s e d  to b e  b r i e f  but to 
f o l l o w  up w i t h  th i s  l e t t e r  therea f t e r .

As w a s  a p p a r e n t l y  tr u e  of m a n y  of the w i t n e s s e s  
d u r i n g  the t e l e c o n f e r e n c e  h e aring, I first saw the C o m m i t t e e  
S u b s t i t u t e  for H o u s e  Bill 210 u p o n  a r r i v i n g  at the t e l e c o n­
fer e n c e  h e a r i n g  room. Th u s  m y  r e m a r k s  were i n i t i a l l y  
t a i l o r e d  to t h e  e a r l i e r  v e r s i o n  of H. B. 210, a l t h o u g h  I 
h a v e  now o b v i o u s l y  h a d  a c h a n c e  to r e v i e w  the C o m m i t t e e  S u b s t i t u t e  
as well. I a m  a n  a t t o r n e y  in p r i v a t e  p r a c t i c e  in A n c h o r a g e  
and have been in the a c t i v e  p r a c t i c e  of law for a p p r o x i m a t e l y  
n i n e  and one h a l f  years. A  s u b s t a n t i a l  am o u n t  of m y  p r a c t i c e  
d u r i n g  that t i m e  has b e e n  in the a r e a  of family law. I have 
r e s i d e d  in and p r a c t i c e d  l a w  in A l a s k a  since J u l y  of 1976.
I a m  also m a r r i e d ,  and ha v e  two children, ages o n e  and one 
ha l f  and seven.

My i n i t i a l  r e a c t i o n  a f t e r  r e a ding t h e  o r i g i n a l  H.B.
210, and my i n t e n t  in t e s t i f y i n g ,  w a s  that I w a s  s u b s t a n t i a l l y  
in favor of t h e  bill, and the c o n c e p t s  c o n t a i n e d  therein, 
but troubled b y  so m e  of  the l a n g u a g e  w h i c h  I t h o u g h t  n e e d e d  
work. Upon n o w  r e v i e w i n g  the C o m m i t t e e  Substitute, I find 
that m u c h  of t h e  l a n g u a g e  w h i c h  p r e v i o u s l y  t r o u b l e d  me has 
b e e n  cleaned up, b u t  at the sa m e  t i m e  that m u c h  of the h e a r t  
of the o r i g i n a l  b i l l  has b e e n  r e m o v e d  from the C o m m i t t e e  
S u b s t i t u t e  to its d e t r i m e n t .
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T he p r i m a r y  d i f f e r e n c e  in the bills, of course, is 
the removal o f  the r e b u t t a b l e  p r e s u m p t i o n  in f a v o r  of j o int 
custody. I a m  in f a v o r  of s u c h  a r e b u t t a b l e  p r e s u m p t i o n ,  
a l t h o u g h  I w o u l d  l i k e  to see the c o n c e p t  b e t t e r  d e f i n e d  than 
was the case i n  t h e  o r i g i n a l  H. B. 210.

1 d o  n o t  n e c e s s a r i l y  a g r e e  w i t h  some of the other 
w i t n e s s e s  w h o  t e s t i f i e d  at the h e a r i n g  that t h e  C o m m i t t e e  
S u b s t i t u t e  t o t a l l y  g u t s  the b i l l  and is w o r s e  t h a n  h a v i n g  no 
b i l l  at all. T h e  C o m m i t t e e  S u b s t i t u t e  if e n a c t e d  would, in 
my opinion, b e  a s t e p  in the r i g h t  dir e c t i o n .  I b e l i e v e  
t h a t  the cr u x  o f  the m a t t e r  is th a t  joint c u s t o d y  is a v e r y  
u s e f u l  and h e l p f u l  concept, of s u b s t a n t i a l  b e n e f i t  in a 
l a rge number o f  c a s e s  in r e s o l v i n g  b i t t e r l y  a c r i m o n i o u s  
disputes, by m e a n s  'which are f r e q u e n t l y  m o s t l y  s e m a n t i c  and 
w i t h  little p r a c t i c a l  d i f f e r e n c e  from t r a d i t i o n a l  c u s t o d i a l  
a w a r d s  ex c e p t  t h a t  j o i n t  c u s t o d y  is c o n s i d e r e d  m o r e  s a t i s f a c t o r y  
to a parent w h o  d o e s  n o t  h a v e  p r i m a r y  c u s t o d y  of  c h i l d r e n  
a f t e r  a d i v o r c e  or  a d i s s o l u t i o n  is granted. J o i n t  c u s t o d y  
is an e x t r e m e l y  u s e f u l  tool w h i c h  sh o u l d  be e n c o u r a g e d  for use 
in future c u s t o d y  d i s p u t e s .  It is m y  further b e l i e f  t h a t  
the p r e s e n t  s t a t e  of the law in A l a s k a  a c t u a l l y  d i s c o u r a g e s  
the use of j o i n t  c u s t o d y ,  b e n i g n l y  if not activ e l y ,  and 
th a t  any step t o w a r d s  ‘.he n jre f r e q u e n t  use of j oint c u s t o d y  
by the courts is a st e p  in the r i g h t  d i r ection. The C o m m i t t e e  
S u b s t i t u t e  is in fact su c h  a st e p  in the right d i r e c t i o n ,  
a l t h o u g h  it is not n e a r l y  as s t r o n g  a step as I w o u l d  like 
to see b e c a u s e  it has l i t t l e  s u b s t a n t i v e  e f f e c t  b e y o n d  its 
m e r e  rhetoric. The a d o p t i o n  of a r e b u t t a b l e  p r e s u m p t i o n ,  
such as that c o n t a i n e d  in the o r i g i n a l  H.B. 210 w o u l d  be a 
m u c h  s tronger s t e p  in the r i g h t  d i r ection.

The l a r g e s t  s i n g l e  d i f f i c u t l y  w i t h  p a s t  joint 
c u s t o d y  a r r a n g e m e n t s  w h i c h  I h a v e  o b s e r v e d  has b e e n  w h e n  the 
jo int c u s t o d y  c o n c e p t  h a s  be e n  i n a d e q u a t e l y  d e f i n e d  and 
s tructured. T h u s  I w o u l d  like to see a bill e n a c t e d  w h i c h  
w o u l d  cr e a t e  a r e b u t t a b l e  p r e s u m t i o n  of joint c u s t o d y  but f u r t h e r  
r e q u i r e  that s u c h  a r r a n g e m e n t s  be t i g htly d e f i n e d  in the 
v a s t  maj o r i t y  o f  cases. The use of m e d i a t i o n  as a u t h o r i z e d  
u n d e r  bo t h  v e r s i o n s  of H.B. 210 w o u l d  be a s i g n i f i c a n t  he l p  
in a r r i v i n g  a t  s u c h  d e f i n i t i o n .  I b e l i e v e  that all joint 
c u s t o d y  a g r e e m e n t s  s h o u l d  be r e q u i r e d  to i n c l u d e  w i t h  s p e c i f i c i t y  
p r o v i s i o n s  for the a c t u a l  p h y s i c a l  c u s t o d y  of the child r e n ,  
t o g e t h e r  w i t h  t h e  ti m e  to be s p e n t  v/ith the c h i l d r e n  w i t h  
the n o n - p h y s i c a l  c u s t o d i a n ,  e x c e p t  in those u n u s u a l  c a ses
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w h e r e  s u c h  s p e c i f i c i t y  is n o t  r e q u i r e d  for g o o d  r e a s o n s  
w h i c h  are s t a t e d  b y  the C o u r t  o n  the record. Such a r e q u i r e­
me n t  of s p e c i f i c i t y  in j o i n t  c u s t o d y  a w a r d s  would, I believe, 
r e s o l v e  the m a j o r  c o n c e r n s  of  t h o s e  p e r s o n s  w h o  h a v e  opposed- 
the r e b u t t a b l e  p r e s u m p t i o n  c o ncept. S u c h  an a p p r o a c h  al s o  
c o m p o r t s  w i t h  m y  o w n  e x p e r i e n c e  in d e a l i n g  w i t h  joint custody, 
w h i c h  is t h a t  c a r e f u l l y  d e f i n e d  j oint c u s t o d y  a r r a n g e m e n t s  
se e m  to w o r k  v e r y  s a t i s f a c t o r y ,  w h e r e a s  l o o s e l y  d e f i n e d  
j o i n t  c u s t o d y  a r r a n g e m e n t s  c a n  f r e q u e n t l y  c r e a t e  m o r e  p r o b l e m s  
than they solve.

Ju s t  as t h e r e  m a y  be rare c a s e s  w h e r e  a l o o s e l y  
d e f i n e d  j o i n t  c u s t o d y  a r r a n g e m e n t  m a y  be a p p r o p r i a t e ,  and 
sh o u l d  I b e l i e v e  be a u t h o r i z e d  if go o d  r e a s o n s  are stated on 
the record, it is c e r t a i n l y  e v e n  m o r e  true that t h ere are 
m a n y  c a s e s  w h e r e  j o i n t  c u s t o d y  is not a p p r o p r i a t e .  I d o  not 
see that as b e i n g  in a n y  w a y  i n c o n s i s t a n t ,  however, w i t h  the 
r e b u t t a b l e  p r e s u m p t i o n .  H y  e x p e r i e n c e  has be e n  that such 
c a ses are r e l a t i v e l y  o b v i o u s  and the p r e s u m p t i o n  can ea s i l y  
be r e b u t t e d  and t h e r e b y  d i s a p p e a r .  O n e  thing not a d d r e s s e d  
d i r e c t l y  in e i t h e r  of the bills, a l t h o u g h  at least an a t t e m p t  
w as made in che o r i g i n a l  H.B. 210, w o u l d  be to p r o v i d e  
some a d d i t i o n a l  t e e t h  to the laws and e n c o u r a g e m e n t  to the 
C o u r t s  to a c t i v e l y  p r o s e c u t e  and stop the sort of o u t r a g e o u s  
conduct, h a r a s s m e n t ,  m a n i p u l a t i n g  of c h i l d r e n  and the like 
w h i c h  o c c u r s  in the all too l a r g e  m i n o r i t y  of cases. W h i l e  
not e s s e n t i a l  to K.B. 210, such p r o b l e m s  are, I believe, 
w o r t h y  of c o n s i d e r a t i o n .

I w o u l d  also like to s p eak b r i e f l y  to the m e d i a t i o n  
p r o v i s i o n s  of the bill. I a m  in c o m p l e t e  a g r e e m e n t  w i t h  the 
c o m m e n t s  of S u p e r i o r  C o u r t  J u d g e  T o m  Schulz in his letter >.-» 
y o u r  C o m m i t t e e  d a t e d  M a y  4, 1981, w h i c h  I found to be an 
e x c e l l e n t  and t h o u g h t  p r o v o k i n g  l e t t e r  and w o u l d  c o m m e n d  
o n c e  a g a i n  to y o u r  a t t e n t i o n .  I firmly believe, as does 
J u d g e  Schulz, that m e d i a t i o n  s h o u l d  be r e q u i r e d  in all but 
the most e x c e p t i o n a l  of cases, a n d  f u r ther that d o i n g  so 
w o u l d  w o r k  a t r e m e n d o u s  i m p r o v e m e n t  in the r e s o l u t i o n  of 
c u s t o d y  d i s p u t e s ,  and t h e r e b y  p a y  for itself a l m o s t  i m m e d i a t e l y  
in terms of time s a v i n g s  from the c r o w d e d  C o u r t  dockets.
M e d i a t i o n  is a l r e a d y  a u t h o r i z e d  by A l a s k a  statutes, but v i r t u a l l y  
n e v e r  o r d e r e d  b y  the Courts, and a n y t h i n g  w h i c h  your C o m m i t t e e  
can do to c h a n g e  that s i t u a t i o n  could, I believe, be of 
s u b s t a n t i a l  b e n e f i t  to the e n t i r e  d o m e s t i c  r e l a t i o n s  field 
in the S t ate of Alaska. Again, K.B. 210 is a step in the 
r i g h t  d i r e c t i o n  b u t  d o e s  n o t  go far enough.
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O n e  final note. C o n c e r n i n g  the c o m m e n t s  of 
m y s e l f  and o t h e r  w i t n e s s e s  at the h e a r i n g  as to l a n g u a g e  
p r o b l e m s  w i t h  the bill, I feel t h a t  s u c h  p r o b l e m s  do e x i s t  
w i t h  b o t h  v e r s i o n s  of  H.B. 210. I h a v e  b e e n  i n v o l v e d  in 
l e g i s l a t i v e  d r a f t i n g  in the past, h o wever, and a m  w e l l  a w a r e  
of the d i f f i c u l t i e s  i n v o l v e d  in d r a f t i n g  go o d  s t a t u t o r y  
language. I ha v e  a l w a y s  b e l i e v e d  t h a t  c r i t i c s  in t h a t  
r e g a r d s  .should be w i l l i n g  to i n v e s t  some of t heir o w n  time 
in a t t e m p t i n g  to r e s o l v e  p r o b l e m s  w h i c h  t h e y  note, in e f f e c t  
p u t  t h e i r  ti m e  w h e r e  their m o u t h  is. S h o u l d  the C o m m i t t e e  
be i n t e r e s t e d  in m y  s u g g e s t i o n s ,  y o u  s h o u l d  feel w i l l i n g  to 
ca l l  on me and I w i l l  be a v a i l a b l e  to a t t e m p t  to h e l p  d r a f t  
l e g i s l a t i v e  l a n g u a g e  a l o n g  the lines w h i c h  I ha v e  r e c o m m e n d e d  
herein.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n .

Y o u r s  v e r y  truly,

E L L I S  L A W  O FFICES, INC.

'

B y  ' . ̂  ■ . - '
D r e w  P e t e r s o n

D P / j b



EQUAL RIGHTS FOR FATHERS OF ALASKA 

"Alaskans for Childrens Rights"

Children of Divorce Second Partners

Coalition Coalition
A NON-PROFIT ORGANIZATION

February 11, 1982

Michael F. Beirne, Rep.

Chairman, HESS Committee 

Pouch V
Juneau, Alaska 99811

Dear Representative Bierne:

Many hours of testimony have been taken concerning House Bill 210. I 
believe both sides are well presented. I an others I represent, are 

very distressed over the committee's intention to remove the "rebuttable 
presumptive" clause from the bill. I cannot urge you too strongly to 

reconsider that: action', as the bill is "gutted" without these two very 
important words. It is still better than nothing, but without any force 

or teeth

The hast has shoxvn us that to legislate family law statutes without teeth 

is futile. I refer to our study- which we performed, utilizing the court's 
own records. The study pertained to the Anchorage Superior Court custody 

awards for the years 1979 and 1980. During the years studied, only 2.6% 
of disputed child custody cases were settled in favor of the father. This 
is raw bias and presents only the tip of the iceberg in view of the over 
all problem. These shocking results are in spite of the fact that our 

state statutes prohibit discrimination in areas of child custody and our 
Supreme Court has further strengthened those statutes.

The testimony you have heard came from all walks of life, ,.nd can be con­

densed into several categories:

1. Lay-people testifying without any specific knowledge of what is 
really happening, but nevertheless with strong opinions one way or another.

2. Lay-people who have been affected and have tried in vain to enforce

the orders of the court granting them unenforceable visitation.

3. Knowledgeable professionals concerning the area of family law, both 
pro and con.

3605 Arctic Blvd., //588, Anchorage, Alaska, 99503 (907) 272-2345 or 

333-9284. MEMBERS IN: Anchorage, Sitka, Sutton, Ward Cove, Hyder,

Palmer, Kenai, Fairbanks, Ninilchik, Wasilla, Ketchikan and Soldotna 

CHAPTE1 S IN: Fairbanks



I believe that it is fair to say that all the testimony is reflected in the 

letters of Judge Ripley, dated April 7, 1981: Judge Taylor, dated May 3, 1979 
and June 24; Judge Schultz, dated May 4, 1981 and Rudy Johns , dated 

March 31, 1981 and April 7, 1981.

If those documents are reexamined, the truth about how the system works can be 

gleaned as well as solutions to prevent further abuses.

In closing, I wish to iterate m y  strong convictions that House Bill 210 will 

help change attitudes and that is the key to truely changing our outmoded 
and obsolete system for adjudication of child custody cases.

If; Is unbelievable that the bar association (the very element creating the 

atrocities in domestic relations) represents such a minority and could wield 

the power to gut House Bill 210!

It is equally unbelievable that those legal scholars opposing a rebuttable 
presumption clause do so under the guise of a need for clarification!

Rebuttable is just that, irrebuttable is something quite diffcirent and if that
was the magic word, the bar would have a valid concern.

I can tell you from past experience that even with the "rebuttable presumptive"
clause, the courts will continue to do what they hive for the past fifty (50) 

years. The difference is the appellate courts will clarify the wisdom of a 
presumption and will further the concept of changing attitudes. In a number of 

years, attitudes will change to the point when a person goes :o his/her attorney 
and says "I want a divorce and the kids," they will be pointed in the right 
direction with council that tells them the relationship between the other 

parent and the children m u s t continue and be protected, short of showing the 

unfittness. They will be given legal advice, salted with this goal in mind 
and the long term negative impact on all children of divorce will be greatly 
reduced. Even with the presumptive, the court only need state it's reason(s) 

for denying joint custody! Without the presumptive we will lose years in the 
battle of merely desiring to change attitudes!

If what I have stated above was simpl> the opinion of one man, Rudy Johnson, it 

may be looked upon as suspect. But instead, this and my other testimonies are 

supported with studies, facts and the concurring testimonies of Judges and other 
members of the bar, not to mention the citizens of the State of Alaska!

Tv; allow a few individuals within the bar association to gut House Bill 210 would 

be a travesty of justice to the thousands of Alaskan children who will suffer 

the consequences of their parent's divorce over the next ftw years. Please do 
not force these child en to inherit the problems we are working so very hard to 

rid ourselves o f ... problems our parents passed onto us. Put the "rebuttable 
presumptive" back in!

Sincerely,

RUDY JOHNSON
President

R J :peh
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House of Representatives

Official Business

Pouch V 
State Capitol 

Juneau, \laska 99811

January 27, 1982

Katie Green 

6320 Lost Circle 

Anchorage, Alaska 99502

Ms. Green:

HB 210 was introduced last February and was referred 

to the Health, Education and Social Services Committee and 

then to the Judiciary Committee.

I have sent a copy of your letter to Rep. Beirne and 
Rep. Barnes.

I appreciate your comments on this legislation and 

will give carefull consideration to the bill.

Sincerely,

cc: Rep. Beirne

Rep. Barnes

JDMrmjc
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J s u p m n r  iE m ir t

^ ta tc  o f ,AIa»ka

FIRST JUDICIAL DISTRICT 
415 MAIN STREET, ROOM 402 
KETCHIKAN, A LASK A  99901

Chambers o f 
THOMAS E. SCHULZ, Judge

Jody Sutherland 
House HESS Committee 
Pouch V
Juneau, Alaska 99811

Re: Work draft paper - domestic violence
Committee Substitute for HB 210

Dear Mr. Sutherland:

I have finally had an opportunity to review the w o r k  
draft paper concerning domestic violence and the change in 
the definition. I cannot support those amendments that 
change the definition of domestic violence to include e n­
dangering the welfare of a minor, criminal nonsupport, f a i l­
ure to permit visitation or contributing to the delinquency 
of a minor. Those are matters that are particularly not 
suited to being handled in th._ expedited procedures a v a i l­
able under the domestic violence legislation and, even if 
they were, that legislation provides only a short term 
method of dealing w i t h  the situation which is already 
equally available under existing statutes.

The main failure, however, is that the domestic v i o­
lence procedure does not provide a suitable climate to 
actually work toward solutions in situations involving 
danger to the welfare of a minor, failure to permit v i s i­
tation or even contributing to the delinquency of a minor.

The domestic violence legislation has been quite 
effective, so far as I can tell, in providing a readily 
accessible vehicle to deal with Immediate threats to the 
physical welfare of both adults and children living in the 
same household, but it is successful only in that it gives 
the parties breathing time relatively free from the threat 
of further violence in order to work toward more permanent 
solutions for their problem ;. I do not believe it is a



Jody Sutherland 
February 18, 1982 
Page 2

particularly effective vehicle for dealing w i t h  other types 
of domestic problems such as are contemplated in the w o r k  
draft.

I had an opportunity to review HB No. 210 last year, 
and I have also had an opportunity to r eview the work draft 
paper w h i c h  is titled "a committee substitute for HB 210."

I do not know w h y  it is necessary to transfer the 
custody considerations from Title 9 to Title 20. It seems 
to me, however, that if it is advisable to change these 
custody considerations from Title 9 to Title 20, it w o u l d  be 
advisable to transfer the whole divorce code from Title 9 to 
Title 20 so that it is together in one section of the code.

I do not have any particular concern w i t h  the factors 
set out in the bill on w hich the court is to base a custody 
decision except for Subparagraph ( d ) , and the fact that the 
language "all relevant factors including" is apparently being 
stricken from the current legislation. The seven factors 
listed are, I believe, probably the more important of che 
factors considered by the court in a custody dispute, but I 
believe it is impossible to list all of the factors that are 
relevant in a particular case in a statute and I think the 
court should retain the jurisdiction to consider other factors 
that may be relevant in a particular case. My concern vith 
Subparagraph (d) is that the conduct, marital status, social 
or cultural environment, and lifestyle of a parent almost 
always have a bearing on the well-being of the children i n­
volved. In short, I can conceive of only a few cases where 
those factors w o u l d  not be of some importance to anybody trying 
to make a child custody award. In other words, I do not see 
the necessity for Subparagraph (d) at all.

I am a strong supporter of mediation in child custody 
disputes and I tend to support on the concept of shared  
custody between divorcing parents. I do not read this bill 
as mandating shared custody, at least as far as the draft of 
the committee substitute is concerned. Section 4 of HB 210 
does say that there is a rebuttable presumption that shared 
custody is in the best interest of the child, and that lan­
guage causes me some concern. First of all, I think it is 
simply inaccurate in many cases to say that there is any 
kind of a presumption that shared custody is in the best 
interest of the child. I think the proposed committee 
substitute handles the situation much better in Section 4 
when it says that if there is a request for shared custody, 
the reasons for the denial must be stated on the record.

If I can be of further assistance, please let me know.



Jody Sutherland 
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\, l
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Thomas E. Schulz 
Superior Court Judge
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T E S T I M O N Y  B E F O R E  T H E  H O U S E  O F  R E P R E S E N T A T I V E S '

C O M M I T T E E  ON HEALTH, E D U C A T I O N  & S O C I A L  S E R V I C E S  

H O U S E  B I L L  NO. 210

My  n a m e  j > L i n d a  W i n g e n b a c h .  I a m  an a t t o r n e y  w i t h  A l a s k a  

L e g a l  S e r v i c e s  C o r p o r a t i o n  in Barrow, Alaska. I h a v e  be e n  in B a r r o w  

for five m o n t h s .  P r i o r  to that, for a p e r i o d  of two years I w a s  in 

p r i v a t e  p r a c t i c e  in P o r t l a n d ,  Oregon, and d u r i n g  m y  last y e a r  of 

law school. I w o r k e d  as an i n t e r n  for the N o r t h w e s t e r n  L e g a l  C l i n i c  

in P o r t land. O r e g o n  is a s t a t e  that has a j o int c u s t o d y  statute.

I f a vor j o i n t  custody, b u t  I feel there are some p r o b l e m s  w i t h  

this s p e c i f i c  bill.

§2 of the bill (page 1, s u b s e c t i o n  b of AS 09.55.205) reads: "An

a p p o i n t m e n t  of a g u a r d i a n  ad l i t e m  for a c h i l d  shall be m a d e  u n d e r  

AS 0 9 . 5 5 . 1 3 0 . "  The c u r r e n t  AS 0 9 . 5 5 . 2 0 5  p r o v i d e s  d i s c r e t i o n  in the 

a p p o i n t m e n t  and reads, "Any a p p o i n t m e n t  of a g u a r d i a n  ad l i _ e m  for a 

c h i l d  s hall be m a d e  u n d e r  AS 0 9 . 6 5 . 1 3 0 . "  I b e l i e v e  this c o u l d  be a 

t y p o g r a p h i c a l  e r r o r  in the bill, r a t h e r  than the i n t e n t  of this c o m m i t­

tee. But, as y o u  can see, t' p a r t i c u l a r  e'rror d r a s t i c a l l y  c h a n g e s  

the m e a n i n g  of this provision. HB '’10, as it r e a d s  now, w o u l d  r e q uire 

a g u a r d i a n  ad l i t e m  to be a p p o i n t e d  in all cases w h e r e  an o r d e r  is 

m a d e  on c u s t o d y  and v i s i t a t i o n — that is, all d i v o r c e  or d i s s o l u t i o n  

c ases w h e r e  c h i l d r e n  are involved, w h e t h e r  or not c u s t o d y  a n d / o r  

Vj-sitation is d i s p u t e d .

If this is n o t  a t y p o g r a p h i c a l  error, then I w i s h  to go on r e c o r d  

o p p o s i n g  the u n n e c e s s a r y  a p p o i n t m e n t  of g u a r d i a n s  ad l i t e m  in cases 

w h e r e  custody, s u pport, a n d / o r  v i s i t a t i o n  is not disputed. I a g ree 

witli M a s t e r  F r a n c i s  Stevens' o r a l  t e s t i m o n y  on this point. In fact,



AS 0 9 . 6 5 . 1 3 0  p r o v i d e s  the n e e d e d  d i s c r e t i o n :

"(a) The c o u r t  may, . . . u p o n  its o w n  m o t ion, a p p o i n t  
an a t t o r n e y  to r e p r e s e n t  the m i n o r  w i t h  r e s p e c t  
to his c u stody, support, a n d  v i s i t a t i o n .  . . .

(c) I n s t e a d  of, or  in a d d i t i o n  to, a p p o i n t m e n t  of an 
a t t o r n e y  u n d e r  (a) of this section, the c o u r t  
may, . . . u p o n  its o w n  m o t ion, a p p o i n t  an 
a t t o r n e y  or  o t h e r  p e r s o n  to s e rve as g u a r d i a n  ad 
l i t e m  to r e p r e s e n t  the b e s t  i n t e r e s t s  of a 
m i n o r  in a n y  l e gal p r o c e e d i n g s  i n v o l v i n g  his 
w e l f a r e ."

T h e r e f o r e ,  as wri t t e n ,  HB 210 c o n f l i c t s  w i t h  the p r o v i s i o n s  of 

AS 0 9 . 65.130, by r e m o v i n g  the d i s c r e t i o n  of the c o u r t  in o r d e r s  on 

c u s t o d y  and v i s i t a t i o n .  A t  the ve r y  least, the bill s h o u l d  m a k e  

these two s t a t u t e s  c o n s i s t e n t .

Further, the A l a s k a  S u p r e m e  C o u r t  b e l i e v e s  that the p o w e r  to 

a p p o i n t  g u a r d i a n s  ad l i t e m  s h o u l d  r e m a i n  d i s c r e t i o n a r y .  In dicta, 

the C o u r t  said: ". . .There w i l l  be m a n y  c u s t o d y  c a s e s  in w h i c h  a 

g u a r d i a n  w i l l  not be needed, and in s u c h  c ases n e i t h e r  the statute, 

the c o u r t  rules, nor our d e c i s i o n s  c o m p e l  the. c o u r t  to w a s t e  its 

time and money, as w e l l  as that of the p a r t i e s  and counsel, in e m­

pl o y i n g  o ne." V e a z e y  v. V a a z e y , 560 P2d 382, 385 (1977). AS 0 9 . 6 5 . 1 3 0  

p r o v i d e s  p a y m e n t  of the g u a r d i a n  ad l i tem from a s s e t s  held j o i n t l y  

by the parents. It is unfair, then, w h e n  parenv.s a g r e e  to c u s t o d y  

and v i s i t a t i o n  to r e q u i r e  th e m  to pay for an u n n e c e s s a r y  a p p o i n t m e n t  

of a g u a r d i a n  ad litem.

II. 52 of the bill (page 2, AS O f . 5 5 . 2 0 5 ( c ) (6)) p e r m i t s  the court, in

d e t e r m i n i n g  the b e s t  i n t e r e s t s  of the child, to consi d e r ,  "the d e s i r a­

bi l i t y  of o f f e r i n g  the c h i l d  a v a r i e t y  of life e x p e r i e n c e s . "  This 

p a r t i c u l a r  c o n s i d e r a t i o n  c o u l d  w o r k  to the d i s a d v a n t a g e  of r ural p a rents, 

e s p e c i a l l y  if the c u s t o d y  d e c i s i o n  is to be m a d e  by an u r b a n  judge.

M a n y  p e o p l e  p e r s e v e r e  in the b e l i e f  that " v a r i e t y  of life e x p e r i e n c e s "



can only be  o b t a i n e d  in an u rban setting. T h e r e f o r e ,  w h e n  t h e r e  is 

a c o n f l i c t  b e t w e e n  a c u s t o d i a n  in an u r b a n  s e t t i n g  a n d  o n e  in a r u r a l  

setting, the r u r a l  p a r e n t  w o u l d  be p l a c e d  at a d i s a d v a n t a g e  b e f o r e  an 

u r b a n  jucge.

A  v a r i e t y  o f  life e x p e r i e n c e s  has n o t  b e e n  d e f i n e d  a n d  is so 

v a g u e  and a m b i g u o u s  as to e n c o u r a g e  i n d i v i d u a l  bi a s  in i n t e r p r e t a t i o n .

AS O'j . 55.205 (c) (6) of this b i l l  a l s o  s eems to c o n f l i c t  w i t h  s u b­

sec t i o n  (d) of the same b i l l  w h e r e i n  "the c o u r t  m a y  not c o n s i d e r  the. . . 

income, so c i a l  o r  c u l t u r a l  e n v i r o n m e n t ,  . . .of e i t h e r  parent. . . . "  

W h e r e  w o u l d  " v a r i e t y  of life e x p e r i e n c e s "  come e x c e p t  due to the 

"income, s o c i a l  o r  c u l t u r a l  e n v i r o n m e n t "  of a parent?

III. 153 of the bi l l  (page 3, AS 25.20.0G0) a l l o w s  the c o u r t  to s e t t l e

d i s p u t e s  o v e r  the c u s t o d y  of children, b a s e d  on a c h i l d ' s  b e s t  interest. 

The c o urt is s p e c i f i c a l l y  i n s t r u c t e d  to c o n s i d e r  the f a c t o r s  e n u m e r a t e d  

in AS 0 9 . 5 5 . 2 0 5 ( c ) .  B e s i d e s  my o b j e c t i o n s  *-o AS 0 9 . 5 5 . 2 0 5 ( c ) ( 6 ) ,  I 

feel this s e c t i o n  s h o u l d  al s o  s p e c i f i c a l l y  p r o h i b i t  the c o u r t  from 

c o n s i d e r i n g  t h e s e  f a c t o r s  e n u m e r a t e d  in AS 0 9 . 5 5 . 2 0 5 ( d ) .  S i n c e  2 5 . 2 0 . 0 6 0  

c o n c e r n s  the d e t e r m i n a t i o n  of c u s t o d y  of child r e n ,  b o t h  the f a c tors 

and the p r o h i b i t i o n s  in AS 0 9 . 5 5 . 2 0 5  sh o u l d  apply. By o n l y  s p e c i f y i n g  

s u b s e c t i o n  (c), tne bi l l  s u g g e s t s  that the c o u r t  m a y  c o n s i d e r  the 

o t h e r w i s e  p r o h i b i t e d  factors.

IV. §4 of  the bill (page 3, AS 25.20.070) c r e a t e s  a r e b u t t a b l e  p r e s u m p­

tion that s h a r e d  c u s t o d y  s in the b e s t  i n t e r e s t  of  the child. I a g r e e  

wi t h  M a s t e r  F r a n c i s  Stevens' and A t t o r n e y  J o h n  R e e s e ' s  t e s t i m o n y  that 

sh a r e d  or joint c u s t o d y  is an a l t e r n a t i v e  to be c o n s i d e r e d  in all cases, 

e q u a l l y  w i t h  c u s t o d y  in a s i n g l e  parent. A l t h o u g h  sh a r e d  c u s t o d y  is 

p r e f e r a b l e  to s o l e - p a r e n t  custody, r a i s i n g  it tc the level of a 

/



r e b u t t a b l e  p r e s u m p t i o n  is u n n e c e s s a r y  and can c r e a t e  a d d i t i o n a l  p r o b l e m s  

for the d i v o r c e d  p a r e n t s  they m a y  n o t  be p r e p a r e d  to handle. The 

a t t o r n e y ,T i n o t h y  Lynch, felt t h a t  if j o int c u s t o d y  w e r e  n o t  m a d e  a 

r e b u t t a b l e  presumption,, this b i l l  w o u l d  c o m p l e t e l y  lose its me a n i n g .

That, o b v i o u s l y ,  is no r e a s o n  to m a k e  s h a r e d  c u s t o d y  a r e b u t t a b l e  

p r e s u m p t i o n .  If it is d e c i d e d  the w h o l e  b i l l  is w o r t h l e s s ,  that d e c i s i o n  

s h o u l d  be made. If the s u b s t a n c e  of a b i l l  is lost, the bi l l  s h o u l d  

be e l i m i n a t e d - - t h a t  is, a p o o r  p r o v i s i o n  s h o u l d  not be r e t a i n e d  s i m p l y  

b e c a u s e  the bi.'.l w o u l d  o t h e r w i s e  be m e a n i n g l e s s .  T h a t  is w h a t  these 

h e a r i n g s  and w r i t t e n  t e s t i m o n y  is all about.

Besides, s t a t u t o r i l y  p r o m o t i n g  s h a r e d  c u s t o d y  is w o r t h w h i l e .

H o wever, s h a r e d  c u s t o d y  s h o u l d  n o t  be a r e b u t t a b l e  p r e s u m p t i o n  b e c a u s e  

it b r i n g s  an i m p r o p e r  bias into the court. S h a r e d  c u s t o d y  is not a l w a y s  

in the b e s t  i n t e r e s t  of the child. It s h o u l d  be e n c o u r a g e d ,  yes, b u t  in 

m a n y  cases, as Mr. L y n c h  and Mr. R eese p o i n t e d  out, m a n y  c o u p l e s  w h o  are 

d i v o r c i n g  c a n n o t  sort o u t  t h eir fee l i n g s  s u f f i c i e n t l y  to a g r e e  to a 

joint c u s t o d y  a r r a n g e m e n t .  A n d  if c o u p l e s  c a n n o t  a g r e e  to the s h a r e d  

c u s t o d y  a r r a n g e m e n t ,  s h a r e d  c u s t o d y  wi l l  not w o r k  because, as Ms. L o u s t e r  

testified, the a b i l i t y  to c o m m u n i c a t e  w i t h  ea c h  o t h e r  and c o m e  to 

m u t u a l l y  a g r e e a b l e  d e c i s i o n s  c o n c e r n i n g  the w e l f a r e  of the c h i l d  is 

e s s e n t i a l  in a j o int c u s t o d y  s i t uation. A l a s k a  c a n n o t  be c o m p a r e d  

w i t h  C a l i f o r n i a ,  O r e gon, o r  o t h e r  lower 48 s t a t e s  w h e r e  the s t ate c o u r t  

s y s t e m s  p r o v i d e  family c o u n s e l o r s  to h e l p  c o u p l e s  co m e  to a g r e e m e n t  on 

s h a r e d  c u s t o d y  and o f f e 1' c o n t i n u i n g  aid. T h e  m a j o r i t y  of the state 

c o u r t s  in A l a s k a  c a n n o t  o f f e r  this kind of help.

W i t h  s h a r e d  c u s t o d y  a r e b u t t a b l e  p r e s u m p t i o n ,  p a r e n t s  are p u s h e d  

into that a l t e r n a t i v e .  It b e c o m e s  an easy tool to be u s e d  by one p a r t y  

or the o t h e r  in n e g o t i a t i n g  o t h e r  a s p e c t s  of the d i vorce. It wi l l  tend
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to d e l a y  the d i s s o l u t i o n  of a m a r r i a g e ,  c o n f l i c t i n g  w i t h  the i n t e n t  

of the c u r r e n t  s t a t u t e s  p r o v i d i n g  a s p e e d y  r e s o l u t i o n  to the p e t i tion, 

the d e l a y  a n d  i n t e r v e n i n g  b a r g a i n i n g  b e i n g  p o s s i b l y  d e t r i m e n t a l  to 

the child. The c o u r t  s h o u l d  f a v o r  a g r e e m e n t s  b e t w e e n  p a r e n t s  c o n c e r n i n g  

the c u s t o d y  of c h i l d r e n  b u t  s h o u l d  n o t  p r e s u m e  that all c a r i n g  p a r e n t s  

can co m e  u p  w i t h  a j o i n t  c u s t o d y  a g r e e m e n t  at the time of the divorce.

In s o m e  cases, the p a r e n t s  m a y  e v e n  a g r e e  that one o r  the o t h e r  of 

t h e m  s h o u l d  h a v e  sole custody.

V. §4 of this b i l l  (page 3, AS 25 . 2 0 . 0 9 0 ( d ) )  al l o w s  a c o u r t  to

" r e q u i r e  the p a r e n t s  to s u b m i t  to the c o u r t  a p r o p o s a l  for a w a r d  of 

s h a r e d  c u s t o d y . "  Th i s  is o b j e c t i o n a b l e  for the same r e a s o n s  as s t a t e d  

above. W h e r e  two p e o p l e  c a n n o t  co m e  to an a g r e e m e n t  by t hemselves, 

the c o u r t  c a n n o t  force t h e m  to, p a r t i c u l a r  w h e r e  the i n t e r e s t s  of the 

c h i l d  are at stake. A n d  u n l e s s  the p a r e n t s  a g r e e  to s hare custody, the 

p r o p o s a l  w o u l d  n o t  be w o r k a b l e .  The c o u r t  s h o u l d  not be ab l e  to force 

n e g o t i a t i o n s  b e t w e e n  p o s s i b l y  b a t t l i n g  p a r e n t s  u n d e r  c i r c u m s t a n c e s  the 

c o u r t  is n o t  f u lly a p p r i s e d  of. E v e n  if this bi l l  is p a s s e d  w i t h  the 

a b o v e  r e b u t t a b l e  p r e s u m p t i o n  intact, this s e c t i o n  s h o u l d  be e l i m i n a t e d .  

If this s e c t i o n  is also retai n e d ,  the c o u r t  s h o u l d  be r e q u i r e d  to give 

the p a r t i e s  an "out" by p e r m i t t i n g  th e m  to sh o w  that such a p r o p o s a l  is 

in a p p r o p r i a t e .  If the i n t e n t  of this s e c t i o n  is m e d i a t i o n  b e t w e e n  

parents, that is h a n d l e d  u n d e r  the p r o p o s e d  AS 25.20.080, w h i c h  p e r m i t s  

the c o u r t  to appoint, or be, a third p a r t y  mediator.

VI. §4 of the b i l l  (page 4, AS  2 5 . 2 0 . 1 2 0 ( 4 - 5 ) )  p e r m i t s  a court, in

d e t e r m i n i n g  s h a r e d  custody, to c o n s i d e r  "(4) the a d v a n t a g e s  of m a i n­

tai n i n g  the c h i l d  in the same c o m m u n i t y  as c o m p a r e d  w i t h  the p o t e n t i a l  

a d v a n t a g e s  o f  a n e w  c o m m u n i t y ;  (5) the a d v a n t a g e s  of p r o v i d i n g  a v a r i e d  

life e x p e r i e n c e  for the c h i l d . "  This p r o v i s i o n  is o b j e c t i o n a b l e
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VII.

f or the same r e a s o n s  as m y  p a r t  II,, above. A l a s k a  is a s t a t e  of  

v a s t  la n d  area. M a n y  of its c o m m u n i t i e s  c a n  o n l y  be r e a c h e d  by  air 

o r  water. In m a n y  cases, d i v o r c e d  p a r e n t s  live far aw a y  f r o m  e a c h  

o t h e r  or, at least, in a r eas w h e r e  it w o u l d  b e  d i f f i c u l t  to t r a v e l  

f r o m  o n e  to the other. Again, the "var .ety of  life e x p e r i e n c e s "  f a c t o r  

w o u l d  w o r k  to the d i s a d v a n t a g e  o f  the p a r e n t  in the r u r a l  c o m m u n i t y ,  

e s p e c i a l l y  if it is o n e  of the m a n y  i s o l a t e d  c o m m u n i t i e s  in this state, 

b e c a u s e  of i n h e r e n t  b i a s e s  a g a i n s t  i s o l a t e d  v i l l a g e s .  It is n o t  possi b l e ,  

due to the si z e  of A l a s k a  and the d i s t a n c e s  b e t w e e n  c o m m u n i t i e s  and the 

lack of u r b a n  centers, to c o m p a r e  this s t a t e  w i t h  any o t h e r  s t a t e  in the 

"l o w e r  48". T h e s e  f a c tors a g a i n  c o n f l i c t  w i t h  AS 0 9 . 5 5 . 2 0 5 ( d ) ,  above, 

w h i c h  p r o h i b i t s  the c o u r t  f r o m  c o n s i d e r i n g  a p a r e n t ' s  income, s o c i a l  or 

c u l t u r a l  e n v i r o n m e n t .  T h o s e  p r o h i b i t i o n s  s h o u l d  a p p l y  h e r e  b e c a u s e  the 

d e t e r m i n a t i o n  of s h a r e d  c u s t o d y  is a d e t e r m i n a t i o n  of c u s t o d y  and t h e r e­

fore the same c r i t e r i a  s h o u l d  apply.

<*4 of the b i l l  (page 5, AS 2 5 . 20.150) a l l o w s  the c o u r t  co a w a r d

c u s t o d y  to a n o n p a r e n t  if it "finds that an a w a r d  of c u s t o d y  to a p a r e n t

w o u l d  be d e t r i m e n t a l  to the b e s t  i n t e r e s t s  of the c h i ld." Th i s  c r i t e r i o n

do e s  not g i v e  s u f f i c i e n t  i m p o r t  to the p a r e n t - c h i l d  r e l a t i o n s h i p ,  w h i c h

has C o n s t i t u t i o n a l  p r o t e c t i o n .  See, for exa m p l e ,  M e y e r  v. N e b r a s k a ,

262 US 390 (1923); P i e r c e  v. S o c i e t y  of S i s t e r s , 268 US 510 (1925);

S k i n n e r  v. O k l a h o m a , 316 US 535 (1942); May v. A n d e r s o n , 345 US 528 (19 53) ;

S t a n l e y  v. I l l i n o i s , 405 US 645 (1972); W i s c o n s i n  v. Y o d e r , 406 US 205

(1972); Q u i l l o i n  v. W a l c o t t , 434 US 246 (1958). T h e  A l a s k a  S u p r e m e

C o u r t  has said:

"We a g r e e  that the r i g h t  of p a r e n t s  to the care, 
c u s t o d y  and c o n t r o l  of their c h i l d r e n  is an i m p o r­
tant an 3 s u b s t a n t i a l  r i g h t  p r o t e c t e d  by, a l t h o u g h  
not s p e c i f i c a l l y  e n u m e r a t e d  in, b o t h  the U n i t e d
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S t a t e s  and A l a s k a  C o n s t i t u t i o n s . "  M a t t e r  of S . D . , J r . ,
549 P2d 1190, 1200 (Alaska, 1976).

T he A l a s k a  S u p r e m e  Court, in T u r n e r  v. P a n n i c k , 540 P 2 d  1051 (1975), 

s p e c i f i c a l l y  found, c o n t r a r y  to Mr. L y n c h ' s  tes t i m o n y ,  th a t  " d e t r i m e n t a l  

to the b e s t  i n t e r e s t "  is the w r o n g  t e s t  to apply. In fact, the S u p r e m e  

C o u r t  r e v e r s e d  the o r d e r  of the S u p e r i o r  C o u r t  b e c a u s e  the l a t t e r  had 

a p p l i e d  the "best i n t e r e s t "  test. T h e  c o u r t  f o u n d  t h a t  c u s t o d y  in 

<-'.ae p a r e n t  is c l e a r l y  " p r e f e r a b l e  a n d  o n l y  to be r e f u s e d  w h e r e  c l e a r l y  

d e t r i m e n t a l  to the chil d . "  540 P2a at 1055. T h e  C o u r t  h e l d  that "If 

'best interest' of the c h i l d  is the o n l y  c r i t e r i o n ,  t h e n  a j udge m a y  

take c h i l d r e n  f r o m  t h e i r  p a r e n t s  b e c a u s e  the j u dge p e r s o n a l l y  d i s a g r e e s  

w i t h  the parents' l i m i t e d  m e a ns." 540 P 2 d  at 1054. T h e r e f o r e ,  "Unless 

the s u p e r i o r  c o u r t  d e t e r m i n e s  that a p a r e n t  is unfit, has a b a n d o n e d  

the child, or that the w e l f a r e  of the c h i l d  r e q u i r e s  th a t  a n o n - p a r e n t  

r e c e i v e  cus t o d y ,  the p a r e n t  m u s t  be a w a r d e d  c u s t o d y . "  540 P 2 d  at- 1 055.

It is d i f f i c u l t  to d i s t i n g u i s h  b e t w e e n  the test "best i n t e r e s t "  

and " d e t r i m e n t a l  to the w e l f a r e . "  T h e  A l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  

in V e a z e y  v. V e a z e y , 560 P2d 332, 286 (1977), that " B e t w e e n  p arents, 

c u s t o d y  is to be a w a r d e d  a c c o r d i n g  to the b e s t  i n t e r e s t s  of the child. . . 

B e t w e e n  p a r e n t  and a n o n - p a r e n t ,  the p a r e n t  is to be p r e f e r r e d  u n l e s s  

p l a c i n g  c u s t o d y  w i t h  h i m  or her w o u l d  be d e t r i m e n t a l  to the child."

U n d e r  the " C h i l d  in N e e d  of Aid" statutes, the S t a t e  has a set of c e r t a i n  

m i n i m u m  s t a n d a r d s  for p a r e n t i n g  and w h e n  p a r e n t s  fall b e l o w  that s t a n­

dard, the S t a t e  can st e p  in and m a k e  the c h i l d  a w a r d  of the court.

T h a t  is, the S t a t e  m u s t  sh o w  that the p a r e n t a l  ca r e  is d e t r i m e n t a l  to the 

w e l f a r e  of the c h i l d  or the p a r e n t s  are unfit. The " d e t r i m e n t a l  to the 

b e s t  i n t e r e s t s "  c r i t e r i o n  can be a b o v e  that s t a n d a r d  and i n t e r j e c t s  a 

c o m p a r a t i v e  suui.dar.- That is, w h o  can p r o v i d e  the m o s t  for the child.

The "best i n t e r e s t  test does not r e q u i r e  a d e t e r m i n a t i o n  that the p a r e n t



c r e a t e s  h a r m  or a d a n g e r  to the c h i l d ' s  w e l f a r e .  T h e r e f o r e ,  it is an 

i m p r o p e r  te s t  to u s e  to d e t e r m i n e  c u s t o d y  as b e t w e e n  a p a r e n t  and a 

n o n - p a r e n t .  As in T u r n e r  v. P a n n i c k , s u p r a , the t e s t  s h o u l d  be "aetri 

m e n t a l  to the w e l f a r e  of  the child, abandor. Aent o f  the child, or 

p a r e n t a l  u n f i t n e s s . "

T h a n k  y o u  for c o n s i d e r i n g  my  s t atements.

L i n d a  M. W i n g e n b a c h  
A t t o r n e y - a t - L a w
A L A S K A  L E G A L  S E R V I C E S  C O R P O R A T I O N
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M y  n a m e  is J o h n  M. Holmes. I a m  e m p l o y e d  as a s taff a t t o r n e y  w i t h  

the A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  at Barrow, Alaska. I w o r k e d  in 

the F a i r b a n k s  A L S C  o f f i c e  f r o m  December, 1977 u n t  .1 ' igu.st, 1978, and 

have w o r k e d  in the B a r r o w  A L S C  o f f i c e  s i n c e  A u g u s t ,  1978. A  s i g n i f i c a n t  

nu m b e r  of  m y  c a s e s  i n ^ O x v e  issues of  d i v o r c e  and c h i l d  custody.

I a m  c o n c e r n e d  a b o u t  two a s p e c t s  of the bill w h i c h  m a y  not be 

r e c e i v i n g  the focus w h i c h  they deserve. T h i s  t e s t i m o n y  w i l l  be l i m ited 

to the f o l l o w i n g  two issues: 1) The e r o s i o n  of the p a r e n t ' s  right to

custody, as a g a i n s t  a n o n - p a r e n t  [AS 2 5.20.130,150] a n d  2) T h e  factors 

e n u m e r a t e d  in the p r o p o s e d  best i n t e r e s t s  te s t  [AS 9.5 5 . 2 0 5 ( c ) ;  25.20.120]

I. T H E  E R O S I O N  O F  T H E  P A R E N T ' S  R I GHT T O  C U STODY, AS A G A I N S T  A 
N O N - P A R E N T  [25.20.130,150]

T h i s  .'ill w o u l d  g i v e  n o n - p a r e n t s  n e a r l y  e qual p r i o r i t y  w i t h  p a r e n t s  

in c o m p e t i n g  for c u s t o d y  o f  the child. It t h e r e b y  e r o d e s  the c o n s t i t u t i o n a l  

right o f  the p a r e n t  to the care, custody, a n d  c o n t r o l  of the child. It 

also d i r e c t l y  c o n t r a d i c t s  the A l a s k a  S u p r e m e  C o u r t ' s  s t a t e m e n t  in T u r n e r  

v. P a n n i c k , A l a ska, 540 P . 2d 1051 (1975), that a n o n - p a r e n t  c a n n o t  be 

a w a r d e d  c u s t o d y  a b s e n t  a f i n d i n g  of u n f i t n e s s  or a b a n d o n m e n t  on  the part 

of the p a r ert, or that the w e l f a r e  o f  the c h i l d  r e q u i r e s  i t . T h e  C o u r t  

c l e a r l y  r e j e c t e d  the best i n t e rests test, w h i c h  it d i s t i n g u i s h e d  as follows-

"In o r d e r  tc s a t i s f y  the " w e l f a r e  of the ch i l d "  r e q u i r e­
ment, the n o n - p a r e n t  m u s t  s h o w  that it c l e a r l y  w o u l d  be 
d e t r i m e n t a l  to the c h i l d  to p e r m i t  the p a r e n c  to ha v e  custody.
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O n  the o t h e r  hand, u n d e r  the "best i n t e r e s t s "  test, the 
c o u r t  is f r e e  to c o n s i d e r  a n u m b e r  of f a c t o r s  i n c l u d i n g  
the m o r a l  f i t n e s s  of the two p a r t i e s ;  the h o m e  e n v i r o n­
m e n t s  o f f e r e d  b y  the parties; the e m o t i o n a l  ties to the 
c h i l d  by  the p a r r i e s ;  the age, sex or h e a l t h  of the child; 
the d e s i r a b i l i t y  of c o n t i n u i n g  an e x i s t i n g  c h i l d - t h i r d  
p a r t y  r e l a t i o n s h i p ;  and the p r e f e r e n c e  of the c h i l d . "
(P. 1054, supra)

T h e  " w e l f a r e  of the c h i l d "  test is re a t o t a l l y  i n d e p e n d e n t

test, a n d  o n e  w h i c h  s e r v e s  to p r o t e c t  the r i g h t  of  the p a r e n t  to c u s t o d y  

of the child. T h e r e  m a y  be i n s t a n c e s  w h e r e  a p a r e n t  is not u n f i t  a n d  

yet is a l s o  in n o  p o s i t i o n  to e x e r c i s e  c u s t o d y ;  this c o u l d  h a p p e n  if the 

p a r e n t  w e r e  a s i n g l e  p a r e n t  w h o  had se v e r e  m e d i c a l  p r o b l e m s .  Under such 

c i r c u m s t a n c e s  a c o u r t  w o u l d  n o t  be i n c l i n e d  to a d j u d g e  a l o v i n g  pa r e n t  

'unfit'; h o w e v e r  it m i g h t  g r a n t  c u s t o d y  to a n o n - p a r e n t  on the g r o u n d  

that the w e l f a r e  of the c h i l d  r e q u i r e d  it. The p a r e n t  w o u l d  still be 

a b l e  to r e t a i n  p r i o r i t y  to e x e r c i s e  c u s t o d y  s h o u l d  his or her c o n d i t i o n

The p a r e n t ' s  r i g h t  to c u s t o d y  c a n  be d e f e a t e d  o n l y  by s h o w i n g  

u n f i t n e s s ,  a b a n d o n m e n t ,  or that the w e l f a r e  o f  the c h i l d  r e q u i r e s  o t h e r  

p l a c e m e n t .  O t h e r w i s e  it is u n p e r s u a s i v e  that the c h i l d  m i g h t  e n joy 

s u p e r i o r  a d v a n t a g e s  e l s e w h e r e ,  m i g h t  be h a p p i e r  e l s e w h e r e ,  or m i g h t  p r e f e r  

to live e l s e w h e r e .

The p r o p o s e d  P r e f e r e n c e s  On A w a r d  set o u t  in AS 25.2 0 . 1 3 0 ( 4 )  

and the p r o p o s e d  A w a r d  Of C u s t o d y  To N o n P a r e n t  set out in A S  2 5 . 2 0 . 1 5 0  

are d a n g e r o u s  to the c o n s t i t u t i o n a l l y  p r o t e c t e d  rig h t s  of p a r e n t s  to 

r a i s e  their own c h i l d r e n .  T h e  bill w o u l d  put the p a r e n t  o n  the d e f e n s i v e

improve
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a g a i n s t  any t h i r d  p a r t y  w h o  c o u l d  d e m o n s t r a t e  s u p e r i o r  a d v a n t a g e s  to 

t h o s e  t h e  p a r e n t  c o u l d  offer. It w o u l d  g r e a t l y  p r e j u d i c e  t h e  r i g h t s  

of r u r a l  p a r e n t s ,  w h o s e  o w n  v a l u a b l e  l i f e s t y l e  c o u l d  be i g n o r e d  as a 

t h ird p a r t y  p a i n t e d  c o m p e l l i n g  images o f  the a d v a n t a g e s  of  u r b a n  life. 

T h e  bill p r e s e n t l y  v i o l a t e s  its own I n t e n t  s ection, § 1, w h i c h  p r o m o t e s  

the h i s t o r i c  and c o n t i n u i n g  p u b l i c  i n t e r e s t  in the p r e s e r v a t i o n  of the 

nu c l e a r  family.

II. r. i.’E FACTORS ENUMERATED IN THE PROPOSED BEST INTERESTS TEST 
'[AS 9.55.205 (c); 25.20.120]

S e v e r a l  of the f a c t o r s  li s t e d  in 9 .55.205(c) a n d  2 5 . 2 0 . 1 2 0  c o u l d  

be p r e j u d i c i a l  to the r i g h t s  of r ural p a r e n t s .  B o t h  list "the d e s i r ­

a b i l i t y  of o f f e r i n g  the c h i l d  a v a r i e t y  of  li f e  e x p e r i e n c e s " .  AS 

2 5 . 2 0 . 1 2 0  a l s o  l i s t s  "the a d v a n t a g e s  of m a i n t a i n i n g  the c h i l d  in the 

same c o m m u n i t y  as c o m p a r e d  w i t h  the p o t e n t i a l  a d v a n t a g e s  of a n e w  

c o m m u n i t y " .

T h e s e  f a c t o r s  c o u l d  be e a s i l y  m i s a p p l i e d ,  on the a s s u m p t i o n  that 

an u r b a n  l i f e s t y l e  w o u l d  be m o r e  'varied' a n d  o f f e r  m o r e  'advantages'. 

In the m i d s t  of a c u s t o d y  case, an u r b a n  p a r e n t  w o u l d  p o i n t  to the 

v a r i e t y  o f  f o r m a l  e d u c a t i o n a l  p o s s i b i l i t i e s  a n d  to o t h e r  a c t i v i t i e s  

a v a i l a b l e  in u r b a n  areas. A  c o u r t  c o u l d  t h e n  o v e r l o o k  the c o m p a r a b l e  

a d v a n t a g e s  of r u r a l  life.

AS 9. 55.205 (c)(6) and AS  25.20. 120 (4) (5) s h o u l d  be d e l e t e d  from 

the bill. S u b p a r a g r a p h  (6) d i m i n i s h e s  the p r o t e c t i o n  g i v e n  to r ural 

p a r e n t s  in A S  9 . 5 5 . 2 0 5 ( d ) .
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In summary, it is m y  r e q u e s t  th a t  t h e  b i l l  be r e d r a f t e d  so 

as to p r o t e c t  the c o n s t i t u t i o n a l  r i g h t  o f  p a r e n t s  to t h e  care, 

c u s t o d y ,  and c o n t r o l  o f  t h e i r  c h i l d r e n .  The A l a s k a  S u p r e m e  C o u r t  

p r o v i d e s  g u i d a n c e  in T u r n e r  v. P a n n i c k , A l a s k a ,  540 P2d 1 0 5 1  (1975). 

F a c t o r s  r e l a t i n g  to c u s t o d y  d e t e r m i n a t i o n s  b e t w e e n  p a r e n t s  s h o u l d  

not be d r a f t e d  so as to f a v o r  u r b a n  p l a c e m e n t s  ov e r  r u r a l  p l a c e m e n t s .

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  of t h e s e  comme n t s .  P l e a s e  

c o n t a c t  m e  at any time if y o u  ha v e  a n y  q u e s t i o n s  r e g a r d i n g  this 

testimony.

S i n c e r e l y  Yours,

i
"" t - '* . »' !■

J o h n  M. Holmes,
A t t o r n e y  at L a w

P.O. Bo:: 309 
Barrow, A l a s k a  99723 
Tel: 8 5 2 - 2 3 1 1



D e a r  S i r s ,
I a m  t h e  n o n - c u s t o d i a l  p a r e n t  of a b e a u t i f u l  e i g h t - y e a r  

o l d  g i r l ,  R a c h e l .  F o r  t h e  p a s t  t h r e e  t o  f o u r  y e a r s ,  I h a v e  

b e e n  s h o o t i n g  f o r  j o i n t  c u s t o d y  at b e s t ,  f o r  s h a r e d  c o u s t o d y  

o u t s i d e  t h e  l a w  at l e a s t .  T h e  p r o c e s s  o f  r e c o n c i l i a t i o n  

a n d  b u i l d i n g  o f  a m u t u a l  t r u s t  h a s  b e e n  p a i n f u l l y  s l o w .  W e  

a r e  n o t  t h e r e  y e t ,  b u t  w e  a r e  n o w  c l o s e r  t h a n  w e  h a v e  e v e r  b e e n .  

W e  h a v e  j u s t  t a k e n  a g i a n t  s t e p  t o w a r d  f u l l  u n d e r s t a n d i n g  
a n d  c o o p e r a t i o n  w i t h  t h e  d e v e l o p e m e n t s  o v e r  t h e  p a s t  m o n t h .

R a c h e l  c a m e  to v i s i t  us f o r  f o u r  w e e k s  f o l l o w i n g  C h r i s t m a s .  
T h r e e  w e e k s  i n t o  t h e  v i s i t a t i o n ,  w e  d e c i d e d  to s e e  if w e  c o u l d  

k e e p  R a c h e l  f o r  t h e  r e m a i n d e r  o f  t h i s  s c h o o l  y e a r .  A  n u m b e r  

o f  f a c t o r s  w e n t  i n t o  m a k i n g  t h i s  d e c i s i o n ;  a c a d e m i c  p e r f o r m a n c e  
in t h e  s c h o o l  h e r e  c o m p a r e d  w i t h  p e r f o r m a n c e  in W a s h i n g t o n ,  

a m o u n t  o f  s u p e r v i s i o n  w e  w e r e  g i v i n g  R a c h e l  c o m p a r e d  w i t h  the 

a m o u n t  h e r  m o t h e r  w a s  a b l e  to p r o v i d e ,  a n d  o t h e r  f a c t o r s  as 

w e l l .  O n e  v e r y  i m p o r t a n t  f a c t o r  w a s  t h a t  R a c h e l  d e f i n i t e l y  
w a n t e d  to s t a v .

I n i t i a l l y ,  R a c h e l ' s  m o t h e r ' s  r e s p o n s e  w a s  ' n o ' ,  a c c o m ­

p a n i e d  w i t h  n o  c o n c r e t e  r e a s o n s .  S h e  w a s  s i m p l y  a f r a i d  t h a t  

s h e  w o u l d  n o t  g e t  h e r  b a c k ,  a n d  t h a t  s h e  m i g h t  s o m e h o w  

c o m p r o m i s e  h e r  p o s i t i o n  as t h e  c u s t o d i a l  p a r e n t .  T h e r e  w a s  
n e v e r  a n y  r e f e r e n c e  tc w h a t  w a s  t h e  b e s t  f o r  R a c h e l .  I a c ­
c e p t e d  h e r  d e c i s i o n .

T h e  n i g h t  b e f o r e  R a c h e l  w a s  d u e  to r e t u r n  to W a s h i n g t o n ,  

w h i l e  p a c k i n g  h e r  s u i t c a s e s ,  R a c h e l  b r o k e  d o w n  c r y i n g .  S h e  

s a i d  t h a t  s h e  d i d  n o t  w a n t  to go b a c k .  A t t e m p t s  at r e a s s u r a n c e  

d i d  n o t  a l t e r  h e r  p o s i t i o n .  I d e c i d e d  t o  t r y  c o n v i n c i n g  h e r  

M o t h e r  a g a i n .  A f t e r  a n  h o u r  o n  t h e  p h o n e ,  I g o t  a c o m m i t m e n t

f r o m  h e r  m o t h e r  t h a t  s h e  w o u l d  g i v e  t h i s  m u c h  m o r e  s i n c e r e
c o n s i d e r a t i o n .

At t h i s  p o i n t ,  I c o n t a c t e d  R u d y  J o h n s o n  o f  E q u a l  F i g h t s  f o r  
F a t h e r s  o f  A l a s k a .  I ' t o l d  h i m  t h a t  I w a s  p l a n n i n g  to h a v e  

R a c h e l  s t a y  up w i t h  m e  a n d  a c c e p t  the c o n s e q u e n c e s .  T h r o u g h  

h i s  c o u n c i l ,  I r e a l i z e d  t h a t  t h i s  c o u r s e  of a c t i o n  w o u l d  n o t  

be t h e  b e s t  f o r  R a c h e l .  d e e p i n g  in m i n d  R a c h e l ' s  b e s t  i n t e r e s t s ,  

M r. J o h n s o n  c o u n c i l e d  p a t  i o n c e ,n o  t h i n g  b u t  p o s i t i v e  i n v o l v e m e n t  

w i t h  R a c h e l ' s  m o t h e r  in t h e  f u t u r e ,  a n d  f u r t h e r  p o i t i v e  i n v o l v e ­

m e n t  w i t h  R a c h e l .  H e  s u g g e s t e d  i d e a s ,  s u c h  a s ,  w h e n  p a r e n t s  f e e l  
g o o d  a b o u t  t h e m s e l v e s  a n d  t h e i r  r e l a t i o n s h i p  w i t h  e a c h  o t h e r ,  
k i d s  f e e l  g o o d .

T h i s  l a s t  s t a t e m e n t  Is v h a t  I f e e l  is a t  t h e  h e a r t  o f  

H B - 2 1 0 .  H B - 2 1 0  w i l l  p r o v i d e  t h e  m e c h a n i s m  w h e r e b y  s e p a r a t e d

a n d  d i v o r c e d  p a r e n t s  w i l l  no l o n g e r  be m a d e  i n t o  l e g a l l y

s p o n s o r e d  a d v e r s a r i e s .  I n s t e a d ,  p a r e n t s  w i l l  be e n c o u r a g e d



t o  c o o p e r a t e ,  to f i n d  g r o u n d s  f o r  a g r e e m e n t  o v e r  w h a t  is t h e  m o s t  

i m p o r t a n t  t h i n g  to e a c h  o f  t h e m ,  t h e  w e l l - b e i n g  o f  t h e i r  c h i l d r e n .

T h r o u g h  t a l k i n g  w i t h  M r .  J o h n s o n  at l e n g t h ,  I k n o w  t h a t  

h e  r e p r e s e n t s  v e r y  c l o s e l y  w h a t  m y  p h i l o s o p h y  is p e r t a i n i n g  

to t h i s  i s s u e .  P l e a s e  l i s t e n  v e r y  c l o s e l y  to w h a t  h e  h a s  to 

s a y  a n d  k n o w  t h a t  h e  is a r e p r e s e n t a t i v e  o f  m o r e  p e o p l e  t h a n  

t h o s e  b e l o n g i n g  to h i s  o r g a n i z a t i o n .  T h e r e  a r e  a l o t  o f  c h i l d r e n  

o u t  t h e r e  w h o  a r e  n e e d l e s s l y  s t r u g g l i n g  t h r o u g h  t h e  k i n d s  of 

t u g - o - w a r s  t h a t  t h i s  b i l l  is g o i n g  to e l i m i n a t e .

Dana W

R a c h e l ' s  m o t h e r  h a s  c o n s e n t e d  to l e t t i n g  h e r  s t a y  t h r o u g h  

t h e  r e m a i n d e r  o f  t h e  s c h o o l  y e a r .  P e r h a p s  M r .  J o h n s o n ' s  

a d v i c e  h a d  s o m e h o w  t e m p e r e d  m y  a t t i t u d e s  a n d  p r o v i d e d  m e  w i t h  

i n c e n t i v e  to s t a t e  m y  c a s e  in a m o r e  c o n v i n c i n g ,  c a l m  m a n n e r .  
W i t h o u t  h i s  a d v i c e ,  t h i s  s i t u a t i o n  c o u l d  h a v e  s e t  b a c k  t h e  

p a i n s t a k i n g  p r o g r e s s  to t h e  b e g i n n i n g .

i
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D o n a l d  E. Clocksin, Cha irman 
H o u s e  HESS C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
T o u c h  V
J u n e a u , . A l a s k a  99811

Re: H o u s e  Bill 210

Dear Mr. Clocksin:

Y o u  h a v e  aske d us to comment o n  HB 210, " a n  ’Ac t  
re l a t i n g  to child custody." A l t h o u g h  this b i l l  h a s  n o  
direct irpact o n  o u r  department, we do have s o m e  concerns  
over the policy e x p r e s s e d  in the bill.

The i nt ent of the bill is laudable. I t  a d d r e s s e s  
concerns that h a v e  b e e n  surfacing w i t h  i n c r e a s i n g  r e g u l a r i t y  
around the country. The bill, in p romo t i n g  s h a r e d  custody, 
embodies the n o t i o n  that it is in the child's i n t e r e s t  to 
perpet u a t e  his o r  h e r  relationship w i t h  b o t h  p a r e n t s .
Shared custod y also appears to be, ih sone cases, m o r e  
equitable w i t h  r e g a r d  to the p a r e n t s , g iving l e g a l  r e c o g­
nit i o n  to the rights of b o t h  parents to p a r t i c i p a t e  in 
decisions w h i c h  sig nif i c a n t l y  affect the c h i l d’s life. 
Al t h o u g h  judges p r o b a b l y  have inherent p o w e r  to m a k e . s h a r e d  
custody awards in appro priate cases, s t a t u t o r y  r e c o g n i t i o n  
and a u t h ority for s u c h  awards m a y  ensure, that s h a r e d  c u s t o d y  
is given serious consid e r a t i o n  as an a l t e r n a t i v e  in c u s t o d y  
disputes. Additional ly, statutory a u t h ority f o r  a s h a r e d  
custody a w a r d  m a y  h e l p  in surmounting the s e x u a l  s t e r e o t y p e s  
that o ften o p erate in custody d i s p u t e s . -

However, c onf erring upon the n o t i o n  t h a t  s h a r e d  
custody is in the b e s t  interests of the c h i l d  t h e  status o f  
a rebutt a b l e  p r e s u m p t i o n , and r e q u i r ing that f i r s t  p r e f e r­
ence in m a k i n g  an a w a r d  b e  given to shared c u s tody,  r e g a r d­
less of whether, i n’either" case,'“the parents” a c t u a l l y  a gree 
on shared custody, mayJb_e_go.ing_o^verboard.
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By its nature, shared c u stody requires e x t e n s i v e  
cooperation b e t w e e n  the parents. W i t h o u t  question, t h e r e  
are m a n y  instances in w h i c h  such an a rr angement is s i m p l y  
not fea ible due to the existence  of extreme a n t a g o n i s m  
between  the parents, o r  perhaps due to e t h e r  factors (this 
is i m p l i c i t l y  r e c o g n i z e d  b y  the l i s t i n g  of the f a c t o r s  to b e  
consid e r e d  in m a k i n g  an award, § 25.20.120). M a n y  s t a t e s  
have r e c e n t l y  a u t h o r i z e d  s hared o r  j o i n t  custody awards, ar.d 
several h a v e  a c c o r d e d  it the p r e s u m p t i o n  that it .is i n  t h e  
best interests of. the child w h e r e  the parents c a n  a g r e e  o n  
an arrangement, but w e  are aware of n o n e  w h i c h  give s h a r e d  
custody the b l a n k e t  p r e s u m p t i o n  p r o v i d e d  by this bill.

W e  w o u l d  suggest t h e.,requ i r e ment that p a r e n t s  
agree on_a._shared custody award, at least: b efore the p r e­
sumption and first'p're“ferehce"'come into operation. A d d i t i o n­
ally, it m a y  be advisable to require the parents to s u b m i t  . 
to the court a proposal setting out guidelines f o r  r e s o­
lution o f  disputes, and a w o r k a b l e  p l a n  if shared p h y s i c a l  
custody is contemplated, rather than to leave it in t h e  
court's discretion.

S e c tion 2, amending AS 09.55.205, is also p r o b l e m­
atic. S u b s e c t i o n  (d) of that s t atute w o u l d  p r o h i b i t  c o n s i d­
eration o f  several factors in m a k i n g  an award o f  c u s t o d y  —  
the conduct, marital status, income, social and c u l t u r a l  
environment, an d life style of e i t h e r  parent, u n l e s s  t h o s e  
factors are s hown to hav e c aused or to p o t e n t i a l l y  c a u s e  
emotional or p h y s i c a l  injur}'- to the child. W h i l e  the i n t e n t  
here m a y  be to dispose of many o f  the con ven t i o n a l  b u t  
perhaps u n f o u n d e d  presumptions r e g a r d i n g  w h a t  is a n d  is n o t  
a p r o p e r  and suitable enviro n m e n t  for children, t h i s  s e c t i o r  
seems to leave little chat can b e  considered. W e  w o n d e r ,  
for example, h o w  an assessment o f  each parent's c a p a b i l i t y  
to meet the physical, emotional, mental, religious, a n d  
social n e e d s  of the child, as r e q u i r e d  b y  s u b s e c t i o n  (c)(2), 
can be m a d e  if there is an e x c l u s i o n  of all r e f e r e n c e  to 
the parent's social and cultural environment and life 
style unless it is shown to be detrimental. We b e l i e v e  t h a t  
this s e c tion is o v erly broad.

Sincerely,

W I L S O N  L. CONDON
A T T O R N E Y  GFNERAL

B y . f'Ltf
L i n d a  Sco coia

A s s i s t a n t  A t t o r n e y  G e n e r a l

cc: Art P e t e r s o n



Senator Pat Rodey 
State Capitol 
Pouch V
Juneau, Alaska 99811

Dear Senator Rodey:

As a responsible legislative committee member, you may be particularly 
concerned with the timeliness and importance of the enclosed material.

The assurance of joint custody for the children of divorce, and the 
ability to secure frequent and continuing contact with both parents through 
a less litigious proceedings, is the intent of the enclosed model joint custody 
statute.

We urge you to introduce the enclosed proposal in your legislature.

The text is drawn primarily from two sources: (1) The existing California 
and Nevada statutes, which afford two of ^he Nation's largest bordering states 
with nearly identical child custody statutes. (2) Amendment improvements dictated 
by experience in implementation and need for guidance to the courts and that are 
now in the final stage of legislative consideration by California's "second 
house".

The decisive vote that the joint custody concept is attracting in state 
legislatures could reflect a perception of the public's readiness for a statute 
tha* makes joint custody a first pieference, a "rebuttable presumption," and 
with the burden of proof that joint custody might not be in the best interests 
of a particular cnild upor. the individual seeking to isolate a child in exclusive 
sole parent custody.

The enclosure is a recognizably humane and decent refuge for the children 
of divorce and for salvaging the conscientious parent's desire to be a respon­
sible participant in the upbringing of their children, regardless of divorce.
The proposal, as enclosed, does not seek to pass a value judgment on divorce, but 
is to protect one of the Nation's most valuable resources for stability despite 
the instability of divorce: the relationship between children and each parent.

Sincerely,

Enclosures
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T e x t  for a modern/ u p - t o - d a t e  j o i n t  c u s t o d y  
s t a t u t e  a v a i l a b l e  for i n t r o d u c t i o n  in s t a t e  
l e g i s l a t u r e s  w i t h  the i n t e n t  of s e e k i n g  m o r e  
n e a r l y  u n i f o r m  j o i n t  c u s t o d y  p r a c t i c e s
n a t i o n w i d e  and e a s e  o f  i m p l e m e n t a t i o n  u n d e r  the U n i f o r m  C h i l d  C u s t o d y  
J u r i s d i c t i o n ' A i t .

The f o l l o w i n g  is p r e d i c a t e d  p r i m a r i l y  o n  C a l i f o r n i a ' s  j o i n t  c u s t o d y  statute, 
c o m b i n e s  o b s e r v i t i o n s  of N e v a d a ' s  j o i n t  c u s t o d y  s t a t u t e  (which w a s  e n a c t e d  
f o l l o w i n g  the C a l i f o r n i a  e x a m p l e  a n d  p r o v i d e s  a s i m i l a r  s t a t u t e  for two 
m a j o r  s t a t e s  w i t h  one of the N a t i o n ' s  l o n g e s t  c o n t i g u o u s  borders'

An  a d v a n t a g e  of the f o l l o w i n g  is t h a t  the 
i s s u e s  h a v e  u n d e r g o n e  l e g i s l a t i v e  a n a l y s i s  and debate, f o u n d  p u b l i c  
approval, and i n c o r p o r a t e  m i n o r  t e c h n i c a l  i m p r o v e m e n t s  t h a t  e x p e r i e n c e  
has d e m o n s t r a t e d  as d e s i r a b l e .

I n d e x i n g  s h o u l d  b e  i n t e g r a t e d  w i t h  e a c h  s t ate's Civil, f a m i l y  and d o m e s t i c  
l a w  p r o v i s i o n s .

P O L I C Y

A T  O U T S E T  
& T H E R E A F T E R

P R I O R I T I E S

P L A N

C O O P E R A T I O N

S e c t i o n  1. S e c t i o n  100. (a) T h e  L e g i s l a t u r e  finds a n d  d e c l a r e s  
t h a t  it is the p u b l i c  p o l i c y  of this s tare to a s s u r e  m i n o r  
c h i l d r e n  of f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r e n t s  
a f t e r  the p a r e n t s  have s e p a r a t e d  or d i s s o l v e d  t h e i r  m a r r i a g e  
an d  t h a t  it is in the p u b l i c  i n t e r e s t  to e n c o u r a g e  p a r e n t s  
to s h a r e  the rights a n d  r e s p o n s i b i l i t i e s  o f  c h i l d  r e a r i n g  in 
o r d e r  to e f f e c t  this policy.

In any p r o c e e d i n g  w h e r e  there is at issue the c u s t o d y  o f  a 
m i n o r  child, the c o u r t  may, d u r i n g  the p e n d e n c y  of the p r o c e e d­
ing o r  at any time t h ereafter,  m a k e  such  o r d e r  for the c u s t o c y  
o f  the c h i l d  d u r i n g  m i n o r i t y  as m a y  3 e e m  n e c e s s a r y  o r  proper .

(b) C u s t o d y  s h o u l d  h e  a w a r d e d  in the f o l l o w i n g  o r d e r  of 
p reference,  a c c o r d i n g  to the best i n t e r e s t s  of the child.

1. To b o t h  p a r e n t s  j o i n t l y  p u r s u a n t  to S e c t i o n  100.5

T h e  court, in its discretion, m a y  r e q u i r e  the parents to 
s u b m i t  a p l a n  for i m p l e m e n t a t i o n  of the c u s t o d y  o r d e r  
u p o n  f i n d i n g  t h a t  b o t h  p a r e n t s  are s u i t a b l e  p a r ents,  or 
the p a r e n t s  a c t i n g  i n d i v i d u a l l y  or in c o n c e r t  m a y  s u b m i t  
a c u s t o d y  i m p l e m e n t a t i o n  p l a n  to the c o u r t  p r i o r  to 
i s s u a n c e  of a c u s t o d y  decree,

2. To e i t h e r  p a ren t. In m a k i n g  an o r d e r  for c u s t o d y  to 
e i t h e r  parent, the c o u r t  s h a l l  consider , a m o n g  o t h e r  
factors, w h i c h  p a r e n t  is mori" l ike ly to a l l o w  the c h i l d  
o r  c h i l d r e n  f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  the 
n o n c u s t o d i a l  parent, and s hall n o t  p r e f e r  a p a r e n t  as 

c u s t o d i a n  b e c a u s e  of that p a r e n t ' s  sex. The b u r d e n  of
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p ^ l f  t h a t  j o i n t  c u s t o d y  w o u J S r n o t  be in a c h i l d ' s  b e s t  
i n t e r e s t  s h a l l  be u p o n  the p a r e n t  r e q u e s t i n g  s o l e  c u s t o d y

(3)If to n e i t h e r  p a r ent, to the p e r s o n  o r  p e r s o n s  in w h o s e  
h o m e  the c h i l d  has b e e n  livi ng in a w h o l e s o m e  a n d  stable 
e n v i r o n m e n t .

(4)To any o t h e r  p e r s o n  o r  p e r s o n s  d e e m e d  b y  the c o u r t  to be 
s u i t a b l e  a n d  a b l e  to p r o v i d e  a d e q u a t e  and s t a b l e  e n v i r o n­
me n t  .•

(c) B e f o r e  the c o u r t  m a k e s  any  o r d e r  a w a r d i n g  c u s t o d y  to a 
p e r s o n  o r  p e r s o n s  o t h e r  t h a n  a p a r e n t  w i t h o u t  the c o n s e n t  of 
the parents, it shall m a k e  a f i n d i n g  t h a t  an a w a r d  of c u s t o d y  
to a p a r e n t  w o u l d  be d e t r i m e n t a l  to the c h i l d  a n d  the a w a r d  
to a non p a r e n t  is r e q u i r e d  to serve the b e s t  i n t e r e s t s  of 
the child. A l l e g a t i o n s  t h a t  p a r e n t a l  c u s t o d y  w o u l d  be 
d e t r i m e n t a l  to the child, o t h e r  than a s t a t a m e n t  of t h a t  
u l t i m a t e  fact, shal l n o t  a p p e a r  in the p l e a d i n g s .  T he c o u r t  
may, in its di scre t i o n ,  e x c l u d e  the p u b l i c  from the h e a r i n g  
on this issue.

S e c t i o n  2. S e c t i o n  100.5. (a) T h e r e  s h a l l  be a p r e s u m p t i o n ,  
a f f e c t i n g  the b u r d e n  of proof, that jo int c u s t o d y  is in the 
b e s t  i n t e rests of a m i n o r  c h i l d  unless

(1) the p a r e n t s  h a v e  a g r e e d  to an a w a r d  of c u s t o d y  to one 
p a r e n t  or so a g r e e  in o p e n  c o u r t  at a h e a r i n g  f o r  the 
pu r p o s e  of d e t e r m i n i n g  the c u s t o d y  of a m i n o r  c h i l d  
of the m a r r i a g e  or

(2) the c o u r t  finds t h a t  j o i n t  c u s t o d y  w o u l d  be d e t r i m e n t a l  
to c l  p a r t i c u l a r  c h i l d  o f  a s p e c i f i c  marriage.

For the p u r p o s e  of a s s i s t i n g  the c o u r t  in m a k i n g  a d e t e r m i n a­
tion w h e t h e r  an award of j oint c u s t o d y  is a p p r o p r i a t e ,  the 
court m a y  d i r e c t  that an i n v e s t i g a t i o n  be conduct ed.

If the c o u r t  d e c l i n e s  to e n t e r  an o r d e r  a w a r d i n g  j oint c u s t o d y  
p u r s u a n t  to this subdivision,  the c o u r t  shall  state in its 
d e c i s i o n  the r e a son; for d e n i a l  of an a w a r d  of joint custody.

(b) Fdr the p u r p o s e s  of this section, " j o i n t  custody" m e a n s  
joint p h y s i c a l  a n d  legal custody. "Joint p h y s ical" m e a n s  an 
o rder a w a r d i n g  e a c h  of the p a r e n t s  s i g n i f i c a n t  p e r i o d s  of 
time in w h i c h  a c h i l d  r e sides w i t h  or is under the care and 
s u p e r v i s i o n  of e a c h  of the parents or parties. J o i n t  p h y s i c a l  
c u s tody shall be s h a r e d  b y  the parents in such a way as to 
assure a chi ld of f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  b o t h  
parents. "Joint legal" m e a n s  that the p a r ents or p a r t i e s  
share, or shall have voluntar.i ly a l l o c a t e d  or the c o u r t  
shall have d e c r e e d  b e t w e e n  them, the d e c i s i o n m a k i n g  rights, 
re s p o n s i bilities, and a u t h o r i t y  r e l at ing to the health, 
education, and w e l f a r e  of a child.

A n  award of j oint p h y s i c a l  and legal c u s t o d y  o b l i g a t e s  the 
parties to e x c h a n g e  i n f o r m a t i o n  c o n c e r n i n g  the health, 
education, and w e l f a r e  of the m i n o r  child, and unless 
allocated, appor t i o n e d ,  o r  decreed, the pare nts or p a r t i e s  
shall c o n f e r  w i t h  one a n o t h e r  in the e x e r c i s e  of d e c i s i o n­
mak i n g  rights, r e s p o n s i b i l i t i e s  and authority.
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M O D I F I C A T I O N  (c) A n y  o r d e r  for j o i n t  c u s t o d y  m a y  be m o d i f i e d  or t e r m i n a t e d
f r o m  u p o n  the p e t i t i o n  o f  one o r  b o t h  parents or on the c o urt 's
J O I N T  C U S T O D Y  o w n  m o t i o n  if it is s h o w n  that the b e s t  i n t e r e s t s  of the

c h i l d  r e q u i r e  m o d i f i c a t i o n  or t e r m i n a t i o n  of the order. The 
c o u r t  s h a l l  state  in its d e c i s i o n  the r e a so ns for m o d i f i c a t i o n

R E A S O N S  or t e r m i n a t i o n  o f  the j o i n t  c u s t o d y  o r d e r  if e i t h e r  p a r e n t
o p pos es the m o d i f i c a t i o n  o r  t e r m i n a t i o n  order.

(d) A n y  o r d e r  f o r  the c u s t o d y  o f  a m i n o r  c h i l d  o f  a m a r r i a g e  
e n t e r e d  by a c o u r t  in this state o r  in any o t h e r  state, 
s u b j e c t  to j u r i s d i c t i o n a l  requ irements, m a y  be m o d i f i e d  at 
any time to an o r d e r  of joint c u s tody in a c c o r d a n c e  w i t h  
the p r o v i s i o n s  o f  this  section.

C O N C I L I A T I O N  (e) In j u r i s d i c t i o n s  h a v i n g  a private  o r  p u b l i c l y - s u p p o r t e d  
c o n c i l i a t i o n  service, the c o u r t  or the p a r t i e s  may, at any 
time, p u r s u a n t  to local rules o f  court, c o n s u l t  w i t h  the 
c o n c i l i a t i o n  s e r v i c e  for the p u r p o s e  of a s s i s t i n g  the p a r ties  
to f o r m u l a t e  a p l a n  f o r  i m p l e m e n t a t i o n  of the c u s t o d y  o r d e r  or 
to r e s o lve a ny c o n t r o v e r s y  w h i c h  has a r i s e n  in the i m p l e m e n t a­
tion of a p l a n  f o r  custody.

RECORD'S (f) N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n  of law, access to
records and i n f o r m a t i o n  p e r t a i n i n g  to a m i n o r  child, i n c l u d­
ing b u t  n o t  l i m i t e d  to m e d i c a l ,  dental, and s c h o o l  records, 
shall n o t  be d e n i e d  to a p a r e n t  because  the p a r e n t  is n ot the 
c h i ld's c u s t o d i a l  parent.

M O D I F I C A T I O N
to
J O I N T  C U S T O D Y

E x p l a n a t o r y  notes

I n i t i a t i n g
p l a n n i n g

D e c r e e
c l aus es

Issues n o t  to be c o n t a i n e d  in the statute, b u t  as an o u t g r o w t h  
of i m p l e m e n t a t i o n  a n d  as a guide to f u r t h e r i n g  the s t a t ute's  
policy.

To f a c i l i t a t e  e a s i n g  l i t i g a t i n g  parents into c o n s i d e r a t i o n  of 
joint c u s t o d y  p l a n ning, y o u  are e n c o u r a g e d  to examine, and 
d u p l i c a t e  for d i s t r i b u t i o n  w i t h i n  the f a m i l y  c o u r t  system, 
" I n i t i a t i n g  J o i n t  C u s t o d y  Planning; E n c o u r a g i n g  & f a c i l i t a t i n g  
joint p h y s i c a l  a n d  legal c u s t o d y  pl ans."*

J o i n t  c u s t o d y  p r o v i s i o n s  and clauses  for decre es or agreements, 
as a c o n v e n i e n t  r e f e r e n c e  for judges, a t t o rn eys and counselors, 
can be found in "Decree o r  A  reement, J o i n t  C u s t o d y  P r o v i s i o n s  
& C l a u s e s . " *

P u b l i c
p a m p h l e t

Best
in t e r e s t s

A  b a s i c  and e x p l a n a t o r y  b o o k l e t  suitable for r e p r o d u c t i o n  and 
d i s t r i b u t i o n  to p a r e n t s  f i l i n g  for divorce, w r i t t e n  in lay 
languag e and a d d r e s s i n g  the d i v o r c e  process, is a v a i l a b l e  in 
" C o o p e r a t i v e  P a r e n t i n g  F o l l o w i n g  Dissolution: Y o u r  c h i l d  needs 
b o t h  of you. P r e p a r e d  by the Los A n geles C o m m i t t e e  to I m p l e m e n t  
C a l i f o r n i a ' s  J o i n t  C u s t o d y  S t a t u t e  (Los A n g e l e s  S u p e r i o r  
C o u r t ) ."*

"Best i n t e rests o f  a child" need not be s p e c i f i e d  w i t h i n  the 
statute in v i e w  o f  the o n - g o i n g  analysis and r e d e t e r m i n a t i o n  
of w h a t  amounts to " best interests" and lest a l i s t i n g  of 

p r e s u m e d  "best in ter e s t s "  c onstitu te an u n c o n s t i t u t i o n a l  denial



of access b y  c h i l d  and p a r e n t  t o  each o t h e r  a n d  t h e r e b y  
jeopar d i z e  t h e  e n u i r e  c u s t o d y  statute.

However, i n f o r m a l  c o u r t  guideli nes, a p a r t  f r o m  the formal 
statute, m a y  i n c l u d e  the following:

In d e t e r m i n i n g  the b e s t  i n t e r e s t s  of the c h i l d  the c o u r t  m a y  
consider:
1. The p h y s i c a l ,  e m o t i o n a l ,  mental, r e l i g i o u s ,  a n d  social 

needs o f  the child;
2. The c a p a b i l i t y  and d e s i r e  of each p a r e n t  to m e e t  t h e s e  needs
3. The lo ve a n d  a f f e c t i o n  e x i s t i n g  b e t w e e n  t h e  c h i l d  a n d  each 

parent;
4. The l e n g t h  of time the c h i l d  has lived in a stable, s a t i s­

factory e n v i r o n m e n t  and the d e s i r a b i l i t y  o f  m a _ n t a i n i n g  
continuity;

5. The d e s i r a b i l i t y  o f  o f f e r i n g  the c h i l d  a v a r i e t y  of life 
e x perience s;

6. The d e s i r e  a n d  a b i l i t y  o f  e a c h  p a r e n t  to a l l o w  an o p e n  and 
loving r e l a t i o n s h i p  b e t w e e n  the child a n d  his o t h e r  parent.

C h i l d ' s  It is not c o n s i d e r e d  a d v i s a b l e  that a c h i l d ' s  prefer e n c e ,
p r e f e r e n c e  desire o r  w i s h  be e l i c i t e d  f r o m  the child, u n d e r  the p r e t e x t

of 'best i n t e r e s t s  of a child,' as a p r e r e q u i s i t e  for c o u r t  
d e t e r m i n a t i o n  of c u s t o d y  becaus e:
a. Such a n  a c t i o n  o r  s u p p o s i t i o n  could v e s t  w i t h  a child, at 

an i m p r e s s i o n a b l e  age, a n d  p r i o r  to a c o m p r e h e n s i o n  of 
the l o n g - t e r m  c o n s e q u e n c e s  b y  the child, a s e n s e  of 
p ower o r  c o n t r o l  o r  l e v e r a g e  over e i t h e r  o r  b o t h  p a r e n t s  
and o v e r  the c o u r t  system.

b. A  d e c i s i o n  p r e d i c a t e d  o n  a child's d e c i s i o n  b e t w e e n  two 
p a r ents r a i s e s  the s p e c t r e  of an e v e n t u a l  g u i l t - f e e l i n g  
by the c h i l d  r e g a r d i n g  the e x c l u d e d  p a r e n t  and the 
n e c e s s i t y  o f  a c u s t o d i a l  p a r e n t  to r e a s s u r e  the chi ld of 
the w i s d o m  of e x c l u d i n g  a parent.

c. By i m p l y i n g  the p o w e r  o f  d e c i s i o n  by a child, the p a r e n t s  
are u n e c e s s a r i l y  and u n w i s e l y  thrown int o a c o m p e t i t i v e  
s i t u a t i o n  to c a t e r  to a n d  c u r r y  favor w i t h  the c h i l d  in 
hopes o f  i n f l u e n c i n g  a c h i l d ' s  d e c i s i o n  of one p a r e n t  o v e r 
another.

C r i t e r i a  for S o - c alled c r i t e r i a  for d e t e r m i n i n g  the q u a l i f i c a t i o n s  or
joint c u s t o d y  s u i t a b i l i t y  of one or b o t h  p a r e n t s  to be d e c r e e d  joint

custody, s u c h  as g e o g r a p h i c  convenience, a s s o c i a t i o n  w i t h  
friends, a n d  a d e q u a c y  of l i v i n g  quarters are not a d v i s a b l e  
to be s p e c i f i e d  in a statute. S u c h  c r i t e r i a  have be en
w i d e l y  d e b a t e d  and e v e n t u a l l y  d r o p p e d  because:
a. d e f i n i t i v e  c r i t e r i a  that are largely the p r o d u c t  of 

op i n i o n  o r  c u l t u r a l  v i e w p o i n t  have the l i k e l i h o o d  of 
being u n c o n s t i t u t i o n a l ,  and

b. a l i s t i n g  of c r i t e r i a  p r o v o k e s  lit iga t i n g  p a r e n t s  into 
e n v i s i o n i n g  m e t h o d s  for d e f e a t i n g  joint c u s t o d y  and of 
s c r u t i n i z i n g  c o m p a r i s o n s  and issues that c o u l d  be used to 
be l i t t l e  the o p p o s i t e  parent.

* Items a v a i l a b l e  from T h e  J o i n t  C u s t o d y  Association, J a m e s  A. Cook,
10606 W i l k i n s  Avenue, Los A ngeles, C a l i f c r n i a  90024
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Joint Custody, Sole Custody: A  New Statute Reflects a New Perspective
»

The legislative evolution of the new California custody law; 
origins and intent as ~ guide to understanding and administering 
joint or sole custody. (Published in the Conciliation Courts Review, 
Volume 18, Number 1, June 1980.)

Initiating Joint Custody Planning. Encouraging and Facilitating Joint 
Physical and Legal Custody Plans

A  step-by-step questionnaire to elicit from divorcing parents their 
preferences in child rearing, to indicate areas of agreement, and to 
relieve the court of dictating decisions that could be unacceptable 
to one or both parents. Encompasses areas of medical care, education, 
religion, residence, travel, support, communications, discipline, 
dispute resolution, and time allocation.

Decree or Agreement, Joint Custody Provisions 8 Clauses

A selection of options for jurists, attorneys and parents in 
creating decrees or agreements in the form of provisions and 
clauses dealing with intent, residence, time allocation formulas, 
holidays, travel, moving residence, education, medical, child 
support, implementation, review, remarriage, decisions, and 
conflict resolution.

Cooperative Parenting Following Dissolution: Your Child Needs Both of You

A pamphlet for parents prepared by the Los Angeles Committee to 
implement California's joint custody statute.

Recent and pertinent research regarding the effects of child custody 
decisions by the courts.

Research
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E f f e c t s  o f
Chi l d  C u s t o d y  D s c i s i o

The n e g ativ e effects of sole p a rent c u s t o d y  following divor ce upon all 
members of a family, and the p r o b a b i l i t y  of long-term, socially- 
undesi r a b l e  results of sole parent exclusi ve child cust ody have been 
w idely p u b l i s h e d  in n u m erous  studies ’uring the past decade and a half.

There are no known studies w h i c h  substantiat e the w i s d o m  or the l i k e l i­
hood of T a v o r a b l e  results in p u r suing a p o l i c y  of p r e s u m p t i o n  for sole 
parent exclusive c u s t ody even though decades of sole p arent custody 
decrees "beg" a j u s t i f i c a t i o n  for having done so.

Hence, the evolving sol ution of joint c u stody has been encour a g e d  by 
the following studies w h i c h  arose from the detrimenta l e f f e c t s o f  
sole parent custody.

PSYCHOLOGICA L A D J U S T M E N T  OF J O I N T  CUSTO DY CHILDREN,
AS C O M PARED WITH OTHER CUSTODY A L T E R N A T I V E S

Pojman, E. U n p u b l i s h e d  doctoral dissertation, 1981, Ca lifo r n i a  
Graduate Institute, 1100 Glendo n A v e ., Los Angeles, Calif. 90024.

Compar ison of four groups of 20 boys each (aged 5-13 years) 
living in a) joint; b) sole custody; c) happy intact marriages; 
and d) unhap py intact marriages. Boys were com pa r e d  on the 
Louisville Behavior  Checklist (parent's rating), the Inferred 
Self-Concept Scale (teacher's rating), and the Califor nia Test 
of Person a l i t y  (child's rating). Boys in joint c u stody a r r a n g e­
ments were s i g n i f i c a n t l y  better e m o t i o n a l l y  adju sted than boys of 
exclusive custody and of the u n h a p p i l y  m a r r i e d  group, on both the 
Louisville Behavior Checklist, and on the S e lf-Concept  Scale.
Boys in joint custody situat ions had higher p ersonal adjust ment 
scores on the C a l i f o r n i a  Test of Personality than did boys in sole 
custody, just short of statistical significance. Boys in sole 
custody did not score signi f i c a n t l y  dif fer e n t l y  on any of the 
three tests, when compared to boys living in u n happy intact 
f a m i l i e s .

RELITIGATION  OF JOINT CUSTODY DECREES,
AS AN INDICATOR OF SATIS F A C T I O N  COMPARED WITH OTHER CUSTODY DECREES

Iifeld, Frederic W . , Hol ly Ilfeld, M.A., and John R. Alexander, J.D., 
"Does Joint Custody Work? A First Look at Outcome Data of R e l i t i g a­
tion," Ainer. J. of P sychi atry 139:1, J a nuary 1982 , pp. 62-66.

R e lit igation records on 414 c o nsec utive custody cases were 
studied in the West District Dept. J of the Los Angeles County 
Superior Court. T w o - t h i r d s  of the cases involved sole custody 
and o n e - third joint custody. In those cases w h i c h  were returns
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to court, the p r o p o r t i o n  of r e l i t i g a t i o n  for joint custody  
families was o n e -half that of exclu sive c u stody families. A 
small subsample of c o n t e s t e d  joint custody cases showed no 
d i f f e r e n c e  in r e H t i g a t i o n  rate w i t h  sole custod y awards. 
" C o n s i d e r i n g  that 'he best interests of the c h i l d r e n  are f o r e­
most, all p r o f e s s i o n a l s  should re cognize a strong, pos itive 
i ndica t i o n  for joint custody. Unless future data p e r s u a s i v e l y  
c o n t r a d i c t  our and Pojman's findings, the burden of p r o o f  that 
joint c u stod y w o u l d  not be in a child's best interests should be 
on the pa rent requesting  sole custody. " (p. 65.)

A N A L Y S I S  OF FAMILIES  WITH JOINT CUST ODY

Ahrons, C o n s tance R. "The C oPar ental Divorce: P r e l i m i n a r y  Resea rch
F indings and P olicy Implications," in Joint Custody: A  H a n d b o o k  for
Judges, Lawyers, and C o u n s e l o r s , A s s o c i a t i o n  of F a m i l y ~ C o n c i l i a t i o n  
Courts, Portland, Oregon, 1979.

41 d i v o r c e d  parents, r e p r e s e n t i n g  30 separate families. "Most 
of the d i v o r c e d  parents in this sample were able to m a i n t a i n  
a shared p a r e nting r elationship, and to p arent their offspring 
in ways that are s a t i s f a c t o r y  to them."

Abarbanel, Alice, "Shared Parenti ng A fter S epar ation and Divorce: A 
Study of Joint Custody," in Joint C u s t o d y  H a n d b o o k , op. cit.

In-depth case study of 4 families. "Joint c u s t o d y  appears to 
be w o r k i n g  e f f e c t i v e l y  in the four families studied. The four 
major factors contri b u t i n g  to its success are commitment of the 
parents, support for the co-parent, a flexible sharing of r e s p o n­
sibility, and agreement on the implicit rules." Chi ld r e n  lived 
w i t h  parents no longer than 2 weeks at a time, and parental 
di v i s i o n  of child care re spon s i b i l i t i e s  ranged from 50/50 to 67/33.

Nehls, Nadine, "Joint C u stody  of Children: A D escriptiv e Study,"
in Joint C u s t o d y  H a n d b o o k , op. cit.

Study of 12 parents, representing 8 families, who shared c u stody  
of their child(ren). Twelve children. Eleven of the twelve 
c h i ldren p e r c e i v e d  by parents as "very" or "fairly" satisfied 
with the c u stod y arrangement. Nine of the 12 exper i e n c e d  only 
minor problems. None of the p a rent s said they were dissatisfied.
"In general, the results of tl is study substant iate the f e a s i­
bility of joint custody a r r a n g e m e n t s ... there are indeed po tential 
benefits of j.c. for div orcing families."

Steinman, Susan, U n p u b l i s h e d  paper, J e w i s h  Family and Children's 
Services, San Francisco, Calif.

25 joint c u stody families s t u died 1978-80. 32 c h i ldren residing
in 5 counties in the S.F. Bay Area. 2/3 chose and i mplemented 
a j.c. plan of their own. Most child ren were able to adapt to 
each household with m i n i m u m  co nflict and confusion. Children  
fe^t torn when parental conflict over c h i ld-rea ring was strong 
and overt. Overall, child ren did not suffer from loyalty conflicts, 
but 1/3 did express " s u p e r l o y a l t y "  or desire to be absolutely 
fair to both parents. About 1/4 of the children did e xperience
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A N A L Y S I S  OF FAM ILIES WITH J O I N T  C U S T O D Y  ( C o n t i n u e d )

some confusion, but "overall, c hild ren's clar ity about tneir 
schedule and locati on of their homes was very impressive."
"...the findings c e r t a i n l y  suggest that c h i l d r e n  can live in 
two homes."

Woolley, Persia, "The C u s t o d y  H a n d b o o k ," Summit Books, N e w  York, 1979.

E x t e nsive  r e s e a r c h  and interviews w i t h  mothers and fathers, 
brothers and sisters, judges, lawyers, and psychiatrists.
W o olley concludes  that what she calls " s hare d custody" is best 
for the emotional h e a l t h  of c h i l d r e n  and parents. Shared 
custody  is any form of c u s t o d y  or v i s i t a t i o n  a r r a n g e m e n t  w hich  
allows both paren ts to have lots of normal, d a y - t o - d a y  i n t e r­
action w i t h  their o f f s p r i n g  and p r o vides that each adult p a r t i c i­
pate in both the r e s p o n s i b i l i t i e s  and rewards of child raising.

Ricci, Isolina, Mom's H o u s e - D a d ' s  H o u s e , MacMillan, 1981.

Based on eight years of clinical exper i e n c e  and r e s earch in 
divorce, custody, and sing le parenting. Her clinical cases 
demons t r a t e  successful shared p a r e n t i n g  a r rangeme nts under •> 
wide range of circumstanc es: w i t h  former spouses who were friendly, 
angry, vindictive, possessive; w i t h  those living in the same 
c o m m unity or across the country.

D OCUMENTED EFFECTS OF SHARED P A R E N T I N G  ON ADULTS

Keshet, H a r r y  F. and K. Rosenthal, "Fath e r i n g  After Marital Separation." 
Social Work, Jan. 1978, pp. 11-18.

Taking on the r e s p o n s i b i l i t i e s  of child-res.ring is important 
for h e althy adult development. "Parent ing is an important stage 
in the identity formation of adults." Study of 128 men during 
first two years after m a rital dissolution.

Greif, J u d i t h  Brown, "Fathers, Children, and Joint Custody," A m e rican  
J. of O r t h o p s y chiatry, April 1979.

Study of 40 legally s e p a r a t e d  or d i v o r c e d  fathers, and 63 
children. Joint c u s t o d y  fathers were less likely to remove 
themselves from the child 's growth and development. Such ties 
are critical for both the father and the child. "Rather than 
support i mpositio n of legal v i s i t a t i o n  restrictions, we should 
do e very thing in our p o w e r  to maximize contact between children 
and both p a r e n ts." S tudy did not find evidence that children  
were used as pawns, or that joint c u s tody was di srup t i v e  to 
children or to childr e n ' s  friends, or that parents needed to 
be on good terms with each other.

S t e m m a n ,  Susan, J e w i s h  F am ily and Chi ldren's Service, unpublished  
p a p e r .

Study of 25 joint c u s t o d y  families showed that c op arenting 
helped to make s e p a r a t i o n  easier for parents.



NEED OF C H I L D R E N  FOR FREQU E N T  C O N T A C T  WITH BOTH PARENTS A F T E R  D I V O R C E .

W a l lerstoi n, Judith, and J. Kelly, "The Effects of Par ental Divorce: 
E x p e r i e n c e s  of the P re-Sch ool Child," J. of the A m e r i c a n  A c a d e m y  of 
C hild P s y c h i a t r y  14:4, A u t u m n  1975, pp. 600-616.

..............................   "The Effects of P a r en tal Divorce:
E x p e r i e n c e s  of the Child in E a r l y  Latency," A m e r i c a n  J. of O r t h o­
ps y c h i a t r y  46, Jan. 1976, pp. 20-32.

....... - -----------------------  "The Effects of P a r ental Divorce:
The Child in Later Latency," A m e r i c a n  J. of O r t h o p s y c h i a t r y  46,
April 1976, pp. 256-269.

60 families in Marin County, California, 131 C h i l d r e n  aged 2-18; 
5-year longitudinal study (1970-75). Greatest fea^s of the 
c h i l d r e n  were of being a b a n d o n e d  by their parents. C h i l d r e n  felt 
g r e a t  sense of loss if one p arent absent. Effects o b s e r v e d  of 
c h i l d r e n  being left a lmo st e x c l u s i v e l y  in the care of only one 
p a r e n t  were negative. Best adjus t m e n t  o c c u r r e d  among c h i l d r e n  who 
s aw both par ents f requently and had parents' support to do so.
The c o n v e n t i o n a l  v i s i t a t i o n  arran g e m e n t  of twice a m o n t h  found 
inadequate. W o rking  on the c opar e n t i n g  concept helps both c h i l d­
ren and p a rents  a c c o r d i n g  to J o a n  Kelly.

H e t heringt on, E. Mavis, M a r t h a  Cox, Roger Cox, "The A f t e r m a t h  of 
Divorc e," in J. H. Stevens, Fr. and M a r i l y n  Matthews, e d s ., Mother- 
Child, Father - C h i l d  R e l a t i o n s , Washington, D.C., NAEYC, 1977.

2-year longitudinal study of 96 families (half d i v o r c e d  and half 
intact families). Total of 144 children. "When suppor t and 
agreement o c c urr ed b e t w e e n  d i v o r c e d  couples, the d i s r u p t i o n  in 
family functioning a p p e a r e d  to be less extreme, and the r e - s t a b i­
lizing of family f uncti oning o c c urred  earlie r.." Mothers' e f f e c t­
iveness in dealing wi th child(ren) most depend ent on m u t u a l l y  
suppor t i v e  relati o n s h i p  of the d i v o r c e d  couple and cont inued 
i n volvemen t of the father w. child (mothers were the custodial 
p a rents J .

Both of these studies indicate that the nature of the p a r e n t a l  r e l a t i o n­
ship has a direct impact on children's adjustment. The more conflict 
b e tween parents over their children, the worse the c h i l d r e n ' s  adjustment.

CUSTODY A L T E R N A T I V E S  fi M E D I A T I O N

Olson, David et. al., " C u stody R e s o l u t i o n  Counseling: D e s c r i p t i o n
and C o m p a r i s o n  wit h C u s t o d y  Study," in Child Custody: Literatu re 
R e v i e w  and A l t e r n a t i v e  A p p r o a c h e s , Child Cust ody R e s earch Project, 
H e n n e p i n  County, Minnesota, Domestic Relations Division, Sept. 1979.

S tudy of 686 c o n t e s t e d  c u s t o d y  cases filed betw een 6/7!i and 6/78 
in H e n n e p i n  Co., Minnesota. Compar ed cases going to Custody 
S tudy (evaluation and r e c o m m e n d a t i o n  mode) vs. those rece iving 
c u stody counse l i n g  (mediation mode). Both services are offered  
through the court's Domestic Relations D e p t .--parenta] agreements
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The on ly  c lue  R a y  H itchcock has 
to h is three-year-o ld  son ’s  wherea­
bouts Is  a  faded newspaper clipping 
describing the boy as the youngest 
hang lider in Oregon.

H itchcock's ex-wife, h e r  new  hus­
band, and  young Ryan  qu ietly  le ft 
Anchorage two days a fte r  H itchcock 
got a cou rt o rd e r en forcing his right 
to visit R yan . Although he has visita­
tion rights, he  h as not seen o r  heard  
from  h is  son s ince Ju ly .

He knows that Ryan  has been In 
Oregon, and is  p robab ly  living in 
southern Ca lifo rn ia  now ; he knows 
that the boy is  hangliding with his 
step fa th er; he knows that Ryan  Is 
being taught that his la st nam e Is not 
H irh c o ck .

And, although the courts te ll him  
that Ids ex-w ife Is In the wrong, he 
know.', the re ’s  not much he can do 
about it.

One o f the g roup ’s e ffo rts  corpes 
up fo r  a  hearing Nov. 20 in Anchor­
age and Fairbanks. House B ill 210 
would encourage jo in t custody a r ­
rangements, in , which one parent 
would have physical custody o f ch il­
d ren , but both would share jn  the 
lega l, financia l and m ora l obligations 
to the child ren. , i

The bill would help parents like 
H itchcock, says Rudy Johnson, pres 
ident o f Equo l R ights fo r  Fa thers .

“ R ay  is e perfect exam p le o f 
what happens .''itnout jo in t custody, 
when parents a r t  fu rred  into litiga­
tion to have access to the ir chil­
d ren ,”  says Johnson.

W ith jo in t custody, “ at least I ’d 
have a say in what they were teach­
ing m y son,’ ’ H itchcock adds.

H itchcock, 28, and his w ife Vicki, 
26, w ere m ariie d  In 1675 and di­
vorced fou r y ea rs  la te r. V lck l was 
awarded custody o f their son Ryan , 
and a visitation schedule — a lte rna te

: weekends and one month in sum mer 
—  w asse tup .

H ow ever, H itchcock says, Vicki 
and he r new husband o ften refused 
to com ply with the visitation order, 
hiding, refusing to le t H itchcock take 
R yan  fo r  the .weekend, and twice 
beating Hitchcock.

“ When I  we : ove r, I'd  fo llow  the 
law  to the le tte r ,"  reca lls  H itchcock, 
a  stocky young man whose a rm s  a re  
covered with tattoos. " I ’d keep my 
hands in m y pockets, and always 
take somebody with m e ."  Once, 
when he was refused Ryan , he filed 
fo r  a w rit o f assistance, and a  state 
troope r accompanied him  to pick up 
Rv>m; even with the trooper's pres- 
e i.se , Ryan  was not re leased  until 
V icki and her husbnnd w ere tlneat- 
ened with a rre s t. j  >'

In  Feb ru a ry , H itchcock filed a 
suit to en fo ice  his v isitation rights.
Two days a fte r the court agreed to 
en fo rce  the o rd e r, V icki le ft the

’ .s t a t e .  •>
H e r last address was Rockaway, 

O re ., but H itchcock hears she has 
since moved to C a lifo rn ia . He has 
been told by V icki’s friends and re la ­
tives that she wil,' get in touch with 
him  in the spring, when his sum m er 
visitation ro lls  a ro tnd .

H itchcock is w orried that Ryan's 
step fa ther takes the boy hangliding 
with him . T 'e  newspaper a rtic le  he 
received from  Oregon says that 
Ryan  "understands there  is a ve ry  
high element o f risk  and danger,”  
and H itchcock is unhappy about it. 
" I  don't have any say in something 
that 1 think is dangerous fo r  my 
son ,”  he says.

The a rtic le  a lso  uses Ryan's step- 
fa th e r ’s name —  G riffe th  —  instead 
o f H itchcock.

“ I f  Ryan decides one day that his 
step father has been m ore  o f a fa ther 
to him , and he wants to change his 
nam e lega lly , that should be his

choice. I ’d be hurt, but I wouldn't in­
te r fe re ,"  H itchcock says. "Bu t that 
decision should not be made fo r  him 
while he ’s s t ill too young to decide.”

H itchcocr. adm its he has had ”  
som e bad tim es in his past which 
m ight prevent asking fo r  fu ll custody 
o f his son. He adm its to a bout with 
a lcoho lism  and suicidal tendencies 
a fte r  his d ivo rce , but a  psychologist 
has "assu red  m e that those a re  nor­
m a l post-d ivorce reactions."

He says he Is fine now , and “ the 
cou rt lias been on m y side a ll the 
w ay ."

The court ordered  V icki’s a tto r­
ney to find h e r and te ll h e r to no tify  
H itchcock and the court where she 
was living, o r  a w arran t would be is­
sued fo r  her a rre s t. She complied 
this sum m er, and Hitchcock took 
R yan  fo r  his sum m er visit In Ju ly .

"B u t since m y son le ft Ju ly  30, I 
have not seen him  o r  heard o f him  at 
a l l , "  he says. “ Apparently she fee ls  I

don't have the right to know where 
R yan  is 11 out o f 12 months. But I 
s till have to pay child support, and I 
fee l I  have the right to write my son 
once in aw h ile ."  . • ;

In  the meantime, he's trying' 
o th er avenues. He wanted tc put an 
ad in the Los Angeles T im es placing 
a rew ard  fo r In fo rm ation on R yan ’s 
whereabouts, but he can ’ t a f 'ord the 
$1,400 it would cost. N either can he 
a ffo rd  a  p riva te detective.

And he's researching cases 
which "a liena tion  o f a ffec tion " I 
been proven , hoping to use it again? 
Vicki. I f  he can , he'll a sk fo r  tempo 
ra ry  custody o f Rynn until V icki can 
come to cou rt and exp la in her ac ­
tions. I f  he doesn't hear from  he r by 
spring, when Ryan ’s annual visit 
should be a rranged , he plans to rs k  
f o r a  hearing to show cause why she 
Is not fo llow ing the cou rt ’ s o rc o rs .

“ Until tnen, m y hands a re  t ie d ."  •

mn s r

M lchcock Is a m em ber o f Equal 
R if h i- fo r  Fa thers o f A laska, a 
g ru  <)> that has been getting Its name 
in die news with Increasing fre ­
quency by lobbying fo r  chunges In 
' inestlc  re lations law.
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The need fordd&ska. to switch
to ‘joint custody ’of children

by John Havelock
A BILL NOW pending in the Leg­

islature would make “ joint custody" 
the presumptive form of custody of 
children in divorce proceedings. This 
bill should pass.

Up to the late 19th century, chil­
dren, along with wives, were treated 
in the law as a special form of prop­
erty of men. In the rare event of a di­
vorce, the man, of course, kept his 
property in any children of the union.

Women in the 20th century have 
shucked off the remnants of their 
role as property, but the powerful 

j analogy of property rights applied to
! children has persisted in a number of

legal arrangements. Now, the man 
no longer keeps his title to children. 
As a new, early 20th century image 
of woman as omniscient nurturant 
emerged, the title in children has 
been customarily passed by the 
courts to the divorced woman.

THE CHILD’S INTEREST. But
children should not be treated on an 
analogy to property. If a child of di­
vorcing parents, thinking of her own 
best interests, could speak for her­
self she would say, "I am not inter­
ested in being under the exclusive 
control of one of you. I want to maxi­
mize my relationship with each of 
you, despite the circumstance that 
you will live apart.”

Joint custody, adopted by Califor­
nia as the presumptive first choice 
among custody arrangements In 
1979, recognizes that the child's logi­
cal preference should be honored to 
the extent possible. Joint custody ar­
rangements can be worked out to fit 
the personal circumstances of each 
parent and child.

The current preference in fact for 
single parent custody has burdened 
the rest of society with a heavy bur­
den of direct and Indirect costs. Un­
fortunately, but understandably, the 
parent who “ loses”  custody will tend 
to divorce the child along with the 
parent.

SOLE CUSTODY COST. Di­
rectly, this translates Into a massive 
national legal system ' or the pursuit, 
frequently '^successful, of child sup­
port payments and public welfare 
costs for aid to dependent children. 
The nor.-custodial parent, psycholog­
ically severed from the child, is per­
mitted to consider the support obli­
gation on the same level as the over­
drawn revolving credit account at 
Sears. In fact, it may lie much worse 
as the noncustodial parent is al­
lowed to indulge in the fantasy that 
the support payment is actually 
being used to support the custodial 
parent in a life of idle debauchery.

Joint custody will not, of course, 
result in the dismantling of the child 
support and welfare systems. We 
will continue to have parents who 
will prefer to be shed of the child 
along with the parent. There are lots 
of people who do not have the psy­
chic capacity to be parents while 
(regrettably) maintaining the biolog 
leal capacity. But as joint custody 
becomes the most common form of

I custodial relationship, it will help re­
duce these system costs.

The child is the hook. To the ex- 
- tent that the law supports the cus­
tomary and natural obligation of a 
parent to care in an immediate sense 
for the welfare of a child it will 
strengthen the parent’s psychologi­
cal stake in the child. That link of di­
rect responsibility and caring, in 
turn, supports the child's claim on 
the parent for economic support

RELATION TO DELINquency. 
The indirect social costs of forced 
single parent custody are, cf course, 
greater than the direct. When we 
speak of a child who is the "product" 
of a “ broken” home, we are refer­
ring to a child who has been victim- 
u ed by his divorcing parents. Both 
parents have put their preference 
for combat before the interest of the 
child. Regrettably, the law encour- 
fges tho adversarial disposition of 
the child's interests in the context of 
parental warfare over property and 
emotional injury.

There is no necessity in this. A di­
vorce need not be a calamity for the 
child. The divorce becomes die 
child's disaster to the extent that the 
relationsliip with one of the parents 
is seriously diminished and the role 
model and learning bond severed. 
The society bears this cost in delin­
quent acting out by the hurt and 
angry chil i

CHANGING MARRIAGE CUS- 
toms. A generation ago, custom 
dictated that unhappy parents stick 
together "for the sake of the chil­
dren." The current conventional wis­
dom is that the state of unhappiness

in such cases was such that the inter­
ests of the child were not in fact 
served by the cohabitation. How­
ever, it is likely that in many cases 
the parental sacrifice worked, when 
one or the other spouse adjusted to a 
lower expectation from the mar­
riage relationship.

Contemporary adult Americans 
are less likely to sacrifice their own 
interests on this justification. For 
better or worse the trend to multiple 
marriages continues. Its increasing 
ordinariness has made divorce less 
explosive and less painful for parent 
and child alike.

The last remnants of "fault" di­
vorce are now eliminated from the 
statutes. But our treatment of cus­
tody as an adversarial contest of title 
in the child remains.

While recognizing the best inter­
ests of the child in a number of other 
legal arrangements, the law of child 
custody has not kept up with the 
changing social order. We incor­
rectly assume that the child’s inter­
est consists of putting all the chips in 
one basket. On the contrary, in a di­
vorce, the presumptive best interest 
of the child Is to maximize her rela­
tionship with each parent. Alaska 
should follow California in encourag­
ing joint custodial arrangements.

John  Ha ve lock  is  d ire c to r o f  lega l 
studies a t the Un ivers ity  o f  A laska, 
Anchorage. H e se rved  a s  a tto rney  
gene ra l to Gov. W illiam  A, Egan, 
was a White House F e llow  in the 
Johnson adm in istra tion a n d  has  won 
s e v e ra l A laska P re s s  C lub aw ards  
f o r  writing.

Berry's World

"1 submit that we should all go down to the 
Caribbean Basin and check things out while the 
weather Is still crummy around here."



metro/business/ciassified ads Anchorage Daily News Wednesday, January 13,1982 C-1
^  Men’s group files suit against judges

By SHEILA TOOMEY
Daily News reporter

A group championing equal 
child custody rights for fathers 
has filed a class action lawsuit 
against nine Anchorage Superi­
or Court judges for allegedly 
giving mothers preferential 
treatment in their courtrooms.

Equal Rights for Fathers of 
Alaska named the nine judges 
and two court custody investi­
gators in a complaint filed 
Monday in U.S. District Court. 
Custody decisions made by the 

. judges “ unlawfully deny fath- 
\ ers and their children the fun- 

•damental constitutionally pro­
tected right to a legal and 
personal relationship that is 
ctqual to the relationship ac­
corded . . .  to the mother," the

suit claims.
Last year Equal Rights for 

Fathers issued a study of custo­
dy decisions by Anchorage 
judges indicating mothers re­
ceived sole custody of children 
significantly more often than 
fathers. Tne group advocates 
joint custody agreements wher­
ever possible.

Despite new attitudes toward 
outmoded sexual stereotypes, 
courts and the Division of Fam­
ily Services "arc reluctant to 
award or recommend father 
custody except in the most 
extraordinary situations," the 
suit charges.

Presiding Superior Court 
Judge Mark Rowland denied 
the allegations. "So far as I 
know, there is no basis for the

suit, which has been filed . k. 
either factually or legally,”  
Rowland said.

The suit contends the best 
interests of children would be 
test served by ending alleged 
sexual discrimination against 
men in child custody cases. 
“ Sole custodial mothers abuse
or neglect their children If
non custodial fathers were giv­
en more fairness in divorce 
courts, then child abuse and 
child neglect would immediate­
ly drop,’ ' the suit claims.

“ Custody and visitation are 
alleged to be, in the women’s 
rights movement, just about 
the last control women possess 
over men," the suit says.

Equal Rights for Fathers 
wants the federal court to

award them $5 million to 
“ study the devastating effects 
of paternal deprivation and 
father absence on child devel­
opment.”  In an exhibit filed 
with their suit, the group calls 
a $5 million federal grant re­
portedly given to the National 
Organization for Women a 
“ gross and shocking violation” 
o f  sex discrimination laws be­
cause an equal grant was not 
awarded to “ men’s liberation."

Named as defendants in the 
suit are Judges Victor Carlson, 
Karl Johnstone, Eban Lewis, 
Ralph Moody, Justin Ripley, 
Brian Shortcll, James Single­
ton, Milton Souter, and Row­
land. Also named arc custody 
investigators Artis Cry and 
Francis Stevens.



Pouch V 
State Capitol 

Juneau, Alaska 99811Official Business H ealtd , Gducation &  Social Services
December 15, 1981

Ms. Joan Bennett Schrader 
P.O. Box 1264 
Kenai, \K 99611

Dear Ms. Schrader:

Thank you for your letter regarding House Bill 210. Your line-by-line 
analysis is quite helpful and appreciated. Your mention of income tax 
consequences provides some food for thought also, since it probably has 
not been adequately considered.

Thank you again for writing.

Sincerely,

Mike Beirne 
State Representative

MB/bw

/



P.O. Box 1264 
Kenai, Alaska 99611 
November 20, 1981

Health, Education &
Social Service Committee 
700 H Street
Anchorage, Alaska 99501

Dear Mr. Chairman and Members of the Committee,

My Name is Joan Bennett Schrader and I am Testifying for myself.

HB 218 "An Act Relating to Child Custody"

Page 6; Lines 3-6

This contains the defination of this Act and is what my family is oper­
ating under (in actuality). I speak as a Grandmother of a seven (7) year
old male whose custody is not formally "Joint".

Page if; Lines

This is good, I believe this reinforces the continued protection of the 
child/children by enabling the custody terms to be reviewed during the 
childs/childrens minority.

Page 2; Lines 15-14

This section could predispose awarding the child to the parent who has 
had custody. While this is a necessary proviso I would caution that care 
be taken with this section.

Lines 19-16

Good, as this enables the extended family to know the child/children; to 
offer the care and protection; the background or ROOTS, that these children 
have a right to. We acknowledge the childs rights to a financial interest 
in the estates of extended family members — Grandparents, Aunts, Uncles, etc. 
This section may guarentee the childs/childrens right to the "emotional’' 
estates of the same people. The child, in my opinion, can only benefit.



HESS Committee 
November 20 Hearing 
Page 2

Page 4; Lines 17 & 18

The above applies here also.

Page 5; Lines 11-12

My experience in the Interior and on the Kenai Peninsula is that the extended 
family has been "locked out" numerous times. Custody has been awarded 
at the expense cf cutting off the childs place in the extended fwiily. This 
has been especially noticable, to me, over the years , where Native children 
were involved. ''heir roots were severed. This is my conception of what I 
saw happening— my own opinion. Please look carefully at this section.

Lines 20-2?

Hereagain I am uneasy. I differ from Mr. Lynch (the attorney from Anchorage) 
in that the extended family is not considered for custody. I would have 
the court put their reasons in writing. Families should have that right.

Lines 28-29-— Lines 1-2

Excellent and only fair.

I have taken several days to consider writting thi j testimony and I am 
glad I did as there are two points I wish to mention.

1. The Fairbanks testimony on the safety of the mother where a Abusing 
husband is concerned. This is a valid concern but such people can be 
handled out o^ a custody hearing.

2. Tax purposes rill enter into prominence. Perhaps one parent claims the i . 
child one year, the other parent the next.

Thank you,

Yours truly



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y, State Capitol 
Juneau, Alaska 99811 

(907) 465-3991

February 15, 1982

MEMORANDUM

TO: Representa t i ve  Mike Beirne
Attn:  Jody Sutherland

FROM: Ch r i s t i n e  Johnson,  Research S t a f f

RE: J o i n t  Custody
Research Request 82-18, Addi t i ona l  Information

Enc losed p l ea se  f ind an updated vers i on of the j o i n t  custody l e g i s l a t i o n  
now under c on s i de ra t i on  in the State of  Washington.  We hope t h i s  i s  
of  us to you.

CJ

Attachment
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SUBSTITUTE HOUSE SILL NO. 90S

i
State of Washington by Cormirtee on Ethics, Law I Justice (originally 
k7cb Legisla:ure sponsored by Representatives Wang, Ellis,
1982 Regular Session Armstrong, Owen, Patrick, Tupper, Becker, King (j),

Wins ley,.Brown, Berleen, Granlund, Hitchell,
Vander Stoep, Salatino, Lewis, Hankins, Johnson, Sherman and Teutsch)

Read first time February 2, 1982,land passed to Committee on Rules for 
second reading.
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AN A C T  R e l a t i n g  t o  c h i l d  c u s t o d y ;  a m e n d in g  s e c t i o n  9 A . 4 0 . 0 5 0 ,

c h a p t e r  2 6 0 ,  Law s!  o f  1 9 7 5  1 s t  e x .  s e s s .  a n d  RCW

9 A . 4 0 . 0 5 0 ;  a m e n d in g  s e c t i o n  1 9 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 7 3  

1 s t  e x .  s e s s .  a n d  RCW 2 6 . 0 9 . 1 9 0 ;  a m e n d in g  s e c t i o n  2 0 ,

c h a p t e r  1 5 7 ,  L a w s  o f  1 9 7 3  1 s t  e x .  s e s s .  a n d  RCW

2 6 . 0 9 . 2 0 0 ;  a m e n d in g  s e c t i o n  2 6 ,  c h a p t e r  1 5 7 ,  L a w s  o f  19^3 

1 s t  e x .  s e s s .  an d  RCW 2 6 . 0 9 . 2 6 0 ;  a m e n d in g  s e c t i o n  2 u ,

c h a p t e r  1 5 7 ,  L a w s  o f  19 7 3  1 s t  e x ,  s e s s .  a s  am ended  b y

s e c t i o n  4 ,  c h a p t e r  3 2 ,  L a w s  o f  1 9 7 5  and  RCW 2 6 . 0 9 . 2 8 0 ;

L a w s  o f  19 4 9  a n d  RCW

2 6 . 1 2 . 0 9 0 ;  a m e n d in g  s e c t i o n  1 0 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9

a m e n d in g  s e c t i o n  9,^ c h a p t e r  5 0 ,

an d  RCW 2 6 . 1 2 . : 0 0 ;  a m e n d in g  s e c t i o n  1 2 ,  c h a p t e r  5 0 ,  L a w s
i

o f  1 9 4 9  a n d  RCW 2 6 . 1 2 . 1 2 0 ;  a m e n d in g  s e c t i o n  1 8 ,  c h a p t e r  

5 0 ,  L a w s  o f  1 9 4 9  and  RCW 2 6 . 1 2 . 1 8 0 ;  a m e n d in g  s e c t i o n  1 9 ,  

c h a p t e r  5 0 ,  L a w s  o f  19 4 9  a n d  RCW 2 6 . 1 2 . 1 9 0 ;  a m e n d in g  

s e c t i o n  2 0 ,  c h a p t e r s  5 0 ,  L a w s  o f  1 9 4 9  a n d  RCW 2 6 . 1 2 . 2 0 0 ;  

a d d i n g  new  s e c t i o n s  t o  c h a p t e r  2 6 . 0 9  RCW; c r e a t i n g  a new 

s e c t i o n :  p r e s c r i b i n g  p e n a l t i e s ;  an d  p r o v i d i n g  a n

e f f e c t i v e  d a t e .  ■ - -

2 0  J E  I T  EN ACTED 1IY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  OF WASHINGTON:rTg,- 21 NEW S E C T I O N .  S e c t i o n  1 .  T h e  l e g i s l a t u r e  f i n d s  t h a t  i t

2 2  i s  t h e  p u b l i c  p o l i c y  o f  t h i s  s t a t o  t o  e n a b l e  m i n o r  c h i l d r e n  t o

23  h a v e  f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r e n t s  w hen  s u c h

2 4  c o n t a c t  i s  u p t / . r i a t e .  I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o

25  e n c o u r a g e  p a r e n t s  t o  s h a r e  t h e  r i g h t s  an d  r e s p o n s i b i l i t i e s  o f

2 6  r a i s i n g  t h e i r  c h l l d i e n  when i n  t h e  b e s t  i n t e r e s t s  o f  t h e

27  c h i l d r e n .  I t  i o  a l s o  t h e  I n t e n t  o f  t h e  l e g i s l a t u r e  t o  r e c o g n i z e

28  t h e  i m p o r t a n c e  o f  f l e x i b i l i t y  i n  c u s t o d y  a r r a n g e m e n t s .

2 9  T h e r e f o r e  t h e  l e g i s l a t u r e  f i n d s  an d  d e c l a r e s  t h a t ,  I n  t h e

• 1 -  SHU 9 0 5
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I n t e r e s t s  o f  c h i l d r e n ,  i t  i s  t h e  p u b l i c  p o l i c y  o f  t h i s  s t a t e  t o  

r e c o g n i z e  j o i n t  c u s t o d y  a s  a n  a l t e r n a t i v e  t o  be  c o n s i d e r e d  w i t h  

n o l o  c u s t o d y .
I-. ■
1 'il'.-'

NEW S E C T I O N .  S e c .  2 .  T h e r e  i s  a d d e d  t o  c h a p t e r  2 6 . 0 9
I

RCW a  n ew  s e c t i o n  t o  r e a d  a s  f o l l o w s :
I

F o r  t h e  p u r p o s e s  o f  t h i s  c h a p t e r ,  - j o i n t  c u s t o d y *  m eans  

a n  o r d e r  a w a - d i n g  c u s t o d y  o f  t h e  m i n o r  c h i l d  o r  c h i l d r e n  t o  t h e  

p a r t i e s  i n  s u c h  a  w a y  a s  t o  c o n t i n u e  t h e  s h a r i n g  o f  p a r e n t a l  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  an d  t o  a s s u r e  t h e  c h i l d  o r  c h i l d r e n
* • C

o f  h a v i n g  f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  t h e  p a r t i e s .  I n  

i t s  o r d e r ,  t h e  c o u r t  may a w a r d  j o i n t  c u s t o d y  w i t h  o r  w i t h o u t  

s h a r e d  o r  a l t e r n a t i n g  r e s i d e n t i a l  a r r a n g e m e n t s .

S e c .  3 .  S e c t i o n  1 9 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1973  l 3 t  e x .  

s e s s .  a n d  RCW 2 6 . 0 9 . 1 9 0  o r e  e a c h  am ended t o  r e a d  o s  f o l l o w s :

T h e  c o u r t  s h a l l  d e t e r m i n e  c c i t o d y  i n  u c c o r d n n c e  w i t h  t h e  

b e s t  I n t e r e s t s  o f  t h e  c h i l d .  “ T h e  c o u r t  s h a l l  c o n s i d e r  a l l  

r e l e v a n t  f a c t o r s  i n c l u d i n g :

( 1 )  T h e  w i s h e s  o f  t h e  c h i l d ' s  p a r e n t  o r  p a r e n t s  a s  t o  

( ( h i s ) )  j o i n t  o r  s o l e  c h i l d  c u s t o d y  an d  a s  t o  v i s i t a t i o n  

p r i v i l e g e s :

( 2 )  T h e  w i s h e s  o f  t h e  c h i l d  a s  t o  ( ( h i s - - e u s i e t i i a n ) )  

c u s t o d y  a n d  u s  t o  v i s i t a t i o n  p r i v i l e g e s ;

( 3 )  T h e  I n t e r a c t i o n  an d  I n t e r r e l a t i o n s h i p  o f  t h e  c h i l d  

( ( w i t h - h i s ) ) , t h e  c h i l d ' s  p a r e n t  o r  p a r e n t s ,  ( ( h i s ) )  t h e  c h i l d ' s  

s i b l i n g s ,  a n d  a n y  o t h e r  p e r s o n  who mav s i g n i f i c a n t l y  a f f e c t  t h e  

c h i l d ’ s  b e s t  i n t e r e s t s ;

( 4 )  T h e  c h i l d ’ s  a d j u s t m e n t  t o  ( ( h i s ) )  t h e  c h i l d ’ s home, 

s c h o o l ,  a n d  c o m m u n i t y ;  nnd

( 5 )  T h e  m e n t a l  an d  p h y s l c c l  h e a l t h  o f  a l l  I n d i v i d u a l s  

i n v o l v e d .

T h e  c o u r t  s h a l l  I n c l u d e  w r i t t e n  f i n d i n g s  o f  f a c t  n s  t o  t h e s e  

r e l e v a n t  f a c t o r s  I n  a n y  o r d e r  i n  w h i c h  c u s t o d y  I s  d i s p u t e d .  Ac 

t h e  r e q u e s t  o f  e i t h e r  ~, s r t y  o r  on  I t s  own m o t i o n ,  t h e  c o u r t  may 

t r a n s f e r  t h e  c a u s e  t o  _ ”  , ' a m l l y  c o u r t  o r  r e f e r  t h e  p a r t i e s  t o  

a n o t h e r  c o u n s e l i n g  c r  m e d i a t i o n  s e r v i c e  o f  t h e i r  c h o i c e  f o r  
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1 a m i c a b l e  s e t t l e m e n t  o f  t h e *  i s s u e s  t n  c o n t r o v e r s y .  T h e  c o u r t

2  s h a l l  n o t  c o n s i d e r  c o n d u c t  o f  a  p a r e n t ,  p r o p o  ’ d  g u a r d i a n , o r

3  c u s t o d i a n  t h a t  d o e s  n o t  a f f e c t  t h e  w e l f a r e  o f  t h e  c h i l d .  T h e

4  c o u r t  s h a l l  n o t  p r e f e r  a  p a r e n t ,  p r o p o s e d  g u a r d i a n ,  o r  c u s t o d i a n

5  b e c a u s e  o f  t h e  p a r e n t ' s :  p r o p o s e d  g u a r d i a n ’ s ,  o r  c u s t o d i a n ' s

6  g e n d e r .

7  NEW S E C T I O N .  S e c .  4 .  T h e r e  i s  a d d e d  t o  c h a p t e r  2 6 . 0 9

8  RCW a  n e w  s e c t i o n  t o  r e a d  a s  f o l l o w s :

9  I n  a n y  t e m p o r a r y  o r  f i n a l  c u s t o d y  d e t e r m i n a t i o n ,  t h e

10 p a r t i e s  s h a l l  s u b m i t  t o  t h e  c o u r t  a  p l a n  f o r  t h e  i m p l e m e n t a t i o n

11 o f  t h e  f i n a l  c u s t o d y  o r d e r .  I f  t h e  p a r t i e s  c a n n o t  a g r e e  on  a

12 p l a n ,  t h e n  e a c h  p a r t y  s h a l l * s u b m i t  a  p r o p o s e d  p l a n .  T h e  p l a n

13 s h a l l  I n c l u d e  b u t  n o t  be  l i m i t e d  t o  p r o v i s i o n s  f o r :

14 ( 1 )  R e s i d e n t i a l  a r r a n g e m e n t s  f o r  t h e  c h i l d ;

15 ( 2 )  F i n a n c i a l  r e s o u r c e s  i n  s u p p o r t  o f  t h e  c h i l d ;

16 (31 F r e q u e n t  a n d  I c o n t i n u i n g  c o n t a c t  w i t h  t h e  p a r t i e s

17 w h en  s u c h  c o n t a c t  i s  a p p r o p r i a t e ;

18 ( 4 )  S u b s e q u e n t  am endm ents  o f  t h e  p l a n  i n  t h e  e v e n t  o f

19 t h e  r e l o c a t i o n  o f  a p a r t y o r  o t h e r  m a j o r  c h a n g e s  a f f e c t i n g  t h e  

g T  20  m i n o r  c h i l d ;  a n d  j

21 ( 5 )  R e s o l u t i o n  o f  d l s p u  e s  w h i c h  may a r i s e  b e tw e e n  t h e

22  p a r t i e s .

23  NEW S E C T I O N .  S e c .  5 .  T h e r e  i s  a d d e d  t o  c h a p t e r  2 6 . 0 9

24  RCW a  n e w  s e c t i o n  t ' j  r e n d  a s  f o l l o w s :

2 5  ( 1 )  A f i n a l  o r d e r  f o r  J o i n t  c u s t o d y  s h a l l  i n c l u d e  b u t

2 6  n o t  b e  l i m i t e d  t o :

2 7  ( a )  W r i t t e n  f i n d i n g s  o f  f a c t  b y  t h e  c o u r t  a s  t o  t h e

2 8  r o l e v o  i t  f a c t o r s  i n  d e t e r m i n i n g  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d

2 9  u n d e r  RCW 2 6 . 0 9 . 1 9 0 :

3 0  ( b )  T h e  I m p l e m e n t a t i o n  p l a n  o r d e r e d  by  t h e  c o u r t

31 i n c l u d i n g  b u t  n o t  l i m i t e d  t o  t h e  f o l l o w i n g :

3 2  ( 1 )  R e s i d e n t i a l  c r r a n g e m e n t s  f o r  t h e  c h i l d :

3 3  ( 1 1 )  P r o v i s i o n s  f o r  r e s o u r c e s  i n  s u p p o r t  o f  t h e  c h i l d :

3 4  ( i l l )  P r o v i s i o n s  f o r  am endm ents  t o  t h e  i m p l e m e n t a t i o n

3 5  p l a n  a d o p t e d  b y  t h e  c o u r t :  and

- 3 -  SU B  9 0 5
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1 ( i v )  P r o v i s i o n s  f o r  a a e c h a n i s m  f o r  t h e  r e s o l u t i o n  o f

2  d i s p u t e s  w h i c h  may a r i s e  b e t w e e n  p a r t i e s .  S u c h  m e c h a n i s m  may

3  i n c l u d e  c o u n s e l i n g ,  m e d i a t i o n ,  o r  t h e  u s e  o f  f a m i l y  c o u r t s .

4  ( 2 )  T h e  c o u r t  may i n c l u d e  t h e  f a c t o r s  i n  s u b s e c t i o n  ( 1 )

5  o f  t h i s  s e c t i o n  i n  a  t e m p o r a r y  j o i n t  c u s t o d y  o r d e r  u n d e r  RCW

6  2 6 . 0 9 . 2 0 0 .

7 NEW S E C T I O N .  S e c .  6 .  T h e r e  i s  ad d e d  t o  c h a p t e r  2 6 . 0 9

8  RCW a  n e w  s e c t i o n  t o  r e a d  a s  f o l l o w s :

9  I f  t h e  p a r t i e s  h a v e  a g r e e d  t o  j o i n t  c u s t o d y  an d  h a v e

\  10  a g r e e d  t o  a n  i m p l e m e n t a t i o n  p l a n  u n d e r  s e c t i o n  4 o f  t h i s  a c t ,

11 t h e  c o u r t  s h a l l  o r d e r  j o i n t  c u s t o d y  u n l e s s  t h e  c o u r t  d e t e r m i n e s

12 i t  i s  n o t  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .

13 S e c .  7.  S e c t i o n  2 0 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 73  1 s t  e x .

14 s e s s .  a n d  RCW 2 6 . 0 9 . 2 0 0  a r e  e a c h  am ended t o  r e a d  a s  f o l l o w s :

15 A  p a r t y  t o  a  c u s t o d y  p r o c e e d i n g  may move f o r  a  t e m p o r a r y

16  c u s t o d y  o r d e r .  T h e  m o t i o n  m u s t  be  s u p p o r t e d  b y  a n  a f f i d a v i t  a s

17 p r o v i d e d  i n  RCW 2 6 . 0 9 . 2 7 0 .  T h e  c o u r t  may a w a r d  t e m p o r a r y

18 c u s t o d y  a f t e r  a  h e a r i n g ,  o r ,  i f  t h e r e  i s  n o  o b j e c t i o n ,  s o l e l y  on

19  t h e  b a s i s  o f  t h e  a f f i d a v i t .

2 0  T h e  t e m p o r a r y  c u  trj  ■ r r te r  s h a l l  b e  f o r  j o i n t  c u s t o d y  i f

21 t h e  p a r t i e s  h a v e  a g r e e i . l u  a t e m p o r a r y  p l a n  u n d e r  s e c t i o n  4 o f

2 2  t h i s  a c t  u n l e s s  t h e  c o u r t  d e t e r m i n e s  i t  I s  n o t  I n  t h e  b e s t

23  I n t e r e s t s  o f  t h e  c h i l d .

/ 4  I f  a  p r o c e e d i n g  f o r  d i s s o l u t i o n  o f  m a r r i a g e ,  l e g a l

2 5  s e p a r a t i o n ,  o r  d e c l a r a t i o n  o f  I n v a l i d i t y  I s  d i s m i s s e d ,  a n y

2 6  t e m p o r a r y  c u s t o d y  o r d e r  i s  v a c a t e d  u n l e s s  a p a r e n t  o r  t h e

2 7  c h i l d ' s  c u s t o d i a n  m o v e s  t h a t  t h e  p r o c e e d i n g  c o n t i n u e  a s  a

2 8  c u s t o d y  p r o c e e d i n g  a n d  t h e  c o u r t  f i n d s ,  a f t e r  a h e a r i n g ,  t h a t

2 9  t h e  c i r c u m s t a n c e s  o f  t h e  p a r e n t s  an d  t h e  b e s t  i n t e r e s t s  o f  t h e

3 0  c h i l d  r e q u i r e  t h a t  a c u s t o d y  d e c r e e  be  I s s u e d .

31 I f  a  c u s t o d y  p r o c e e d i n g  com menced i n  t h e  a b s e n c e  o f  a

3 2  p e t i t i o n  f o r  d i s s o l u t i o n  o f  m a r r i a g e ,  l e g a l  s e p a r a t i o n ,  o r

3 3  d e c l a r a t i o n  o f  I n v a l i d i t y ,  ( s u b s e c t i o n  ( 1 )  o f  RCW 2 6 . 0 9 . 1 8 0 )  i s

34  d i s m i s s e d ,  a n y  t e m p o r a r y  o r d e r  I s  v a c a t e d .

SHB 905 .4-
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1 S e c .  8 .  S e c t i o n  2 6 j  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 73  1 s t  e x .

. *
2  s e s s .  a n d  RCW 2 6 . 0 9 . 2 6 0  a r e ‘ e a c h  '‘ m ended t o  r e a d  a s  f o l l o w s :

1
3  ( 1 )  T h e  c o u r t  s h a l l  o d i f y  a  p r i o r  c u s t o d y  d e c r e e

4  u n l e s s  i t  f i n d s ,  u p o n  t h e  b a s i s  o f  f a c t s  t h a t  h a v e  a r i s e n  s i n c e

5  t h a  p r i o r  d e c r e e  o r  t h a t  w e r e  u n kn o w n  t o  t h e  c o u r t  a t  t h e  t i m e

6  o f  t h e  p r i o r  d e c r e e ,  '  t h a t  a  c h a n g e  h a s  o c c u r r e d  i n  t h e
\

7  c i r c u m s t a n c e s  o f  t h e  c h i l d  o r  ( ( h i s ) )  t h e  c h i l d ’ s  c u s t o d i a n  o r

8  j o i n t  c u s t o d i a n  a n d  t h a t  t h e  m o d i f i c a t i o n  i s  n e c e s s a r y  t o  s e r v e

9  t h e  b e s t  i n t e r e s t s  o f  t h e - c h i l d .

10  ^ I n ) )  ( 2 )  F o r  - a c t i o n s  i n  w h i c h  t h e  r e s i d e n t i a l

11 a r r a n g e m e n t s  f o r  t h e  c h i l d  w o u ld  b e  m o d i f i e d ,  i n  a d d i t i o n  t o

12  a p p l y i n g  ( ( t h e s e ) )  t h e  s t a n d a r d s  i n  s u b s e c t i o n  ( 1 )  o f  t h i s

13 s e c t i o n ,  t h e  c o u r t  s h a l l  r e t a i n  t h e  c u s t o d i a n  e s t a b l i s h e d  b y  t h e

14 p r i o r  d e c r e e  u n l e s s :  - )

15 ( a )  T h e  c u s t o d i a n  a g r e e s  t o  t h e  m o d i f i c a t i o n ;

16  ( b )  T h e  c h i l d  h a s  b e e n  i n t e g r a t e d  i n t o  t h e  f a m i l y  o f  t h e

17  p e t i t i o n e r  w i t h  t h e  c o n s e n t - o f  t h e  c u s t o d i a n ;  o r

18  ( c )  T h e  c h i l d ’ s  p r e s e n t  e n v i r o n m e n t  i s  d e t r i m e n t a l  t o

19  ( t h i s ) )  t h e  c h i l d ’ s  p h y s i c a l ,  m e n t a l ,  o r  e m o t i o n a l  h e a l t h  and

2 0  t h e  h a r m  l i k e l y  t o  b e  c a u s e d  b y  a  c h a n g e  o f  e n v i r o n m e n t  i s

21 o u t w e i g h e d  b y  t h e  a d v a n t a g e . o f  a  c h a n g e  t o  t h e  c h i l d .

2 2  ( ( ( 2 ) ) )  ( 3 )  S u b s e c t i o n  ( 2 )  o f  t h i s  s e c t i o n  s h a l l  n o t

23  a p p l y  t o  a c t i o n s  I n  w h i c h  t h e  r e s i d e n t i a l  a r r a n g e m e n t s  f o r  t h e

2 4  c h i l d  w o u ld  n o t  b e  m o d i f i e d .

2 5  ( 4 )  I f  t h e  c o u r t  f i n d s  t h a t  a m o t i o n  t o  m o d i f y  a p r i o r

2 6  c u s t o d y  o r d e r  h a s  b e e n  b r o u g h t  i n  b a d  f a i t h ,  t h e  c o u r t  s h a l l

2 7  a s s e s s  t h e  a t t o r n e y ' s  f e e s  an d  c o u r t  c o s t s  o f  t h e  ( ( e u s t e d i a n ) )

2 8  r e s p o n d e n t  a g a i n s t  t h e  p e t i t i o n e r .

2 9  S e c .  9 .  S e c t i o n  2 8 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 73  1 s t  e x .

3 0  s e s s .  a s  am ended b y  s e c t i o n  4 ,  c h a p t e r  3 2 ,  L a w s  o f  1975  an d  RCW

31 2 6 . 0 9 . 2 8 0  a r e  e a c h  am ended t o  r e a d  a s  f o l l o w s :

3 2  ( 1 )  H e r e a f t e r  e v e r y  a c t i o n  o r  p r o c e e d i n g  t o  c h a n g e ,

3 3  m o d i f y ,  o r  e n f o r c e  a n y - - f i n a l  o r d e r ,  j u d g m e n t ,  o r  d e c r e e

3 4  h e r e t o f o r e  o r  h e r e a f t e r  e n t e r e d  i n  a n y  d i s s o l u t i o n  o r  l e g a l

3 5  s e p a r a t i o n  o r  d e c l a r a t i o n  c o r c e r n l n g  t h e  v a l i d i t y  o f  a m a r r i a g e ,

- •
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Sec. 9

1 w h e t h e r  u n d e r  t h i s  c h a p t e r  o r  p r i o r  l a w ,  i n  r e l a t i o n  t o  t h e

2 care, custody, control, or support of vhe minor children of the

3 marriage may Le brought in the county where said minor children

4 are then residing, or in the court in which said final order,

5 judgment, or decree was entered, or in the county where the

6 parent or other person who has the care, custody, or control of

7 the said children is then residing.

8  ( 2 )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  a p a r e n t  o r  o t h e r

9  p e r s o n  s h a l l  o n l y  b e  c o n s i d e r e d  t o  h a v e  t h e  c a r e ,  c u s t o d y ,  o r

10  c o n t r o l  o f  a  c h i l d  i f  b y  t h e  t e r m s  o f  a n y  f i n a l  o r d e r ,  d e c r e e .

1 1  o r  j u d g m e n t  t h e  c h i l d  i s  t o  r e s i d e  w i t h  t h e  p e r s o n  m o re  t h a n  s i x

12 m o n t h s  o f  t h e  y e a r .

1 3  ( 3 )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  a  c h i l d  s h a l l  o n l y

14 b e  c o n s i d e r e d  t o  r e s i d e  w i t h i n  a  c o u n t y  i f :

1 5  ( a )  T h e  c o u n t y  i s  t h e  c o u n t y  o f  r e s i d e n c e  w i t h i n  t h e

16  s t a t o  o f  t h e  p e r s o n  w i t h  whom t h e  c h i l d  u n d e r  t h e  t e r m s  o f  a n y

1 7  f i n a l  o r d e r ,  d e c r e e ,  o r  ju d g m e n t  i s  t o  r e s i d e  f o r  m o re  t h a n  s i x

18 m o n t h s  o f  t h e  y e a r ;

1 9  ( b )  T h e  c o u n t y  i s  t h e  c o u n t y  w h e r e  t h e  c h i l d  h a s  b y

2 0  a g r e e m e n t  i n  f a c t  r e s i d e d  f o r  m o re  t h a n  s i x  o f  t h e  l a s t  t w e l v e

21 mo n t h s ;  o r

22  ( c )  I n  t h e  c a s e  o f  a  c h i l d  u n d e r  t w e l v e  m o n th s  o f  a? .o .

2 3  t h e  c o u n t v  i s  t h e  c o u n t y  w h e r e  t h e  c h i l d  h a s  r e s i d e d  m o re  t h a n

24  o n e - h a l f  o f  t h e  c h i l d ' s  l i f e .

2 5  ( 4 )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  i f  by  t h e  t e r m s  o f

2 6  a n v  f i n a l  o r d e r ,  d e c r e e ,  o r  ju d g m e n t ,  o r  b y  a g r e e m e n t  o f  t h e

2 7  p a r t i e s ,  t h e  c h i l d  s p e n d s  an  e q u a l  am ount  o f  t i m e  w i t h  tw o

28 p a r t i e s ,  t h e  a c t i o n  may be  b r o u g h t  i n  e i t h e r  c o u n t y  w h e r e  a

2 9  p a r t y  r e s i d e s .

3 0  S e c .  1 0 .  S e c t i o n  9 ,  c h u p t e r  5 0 ,  L a w s  o f  19 49  a n d  RCW

31 2 6 . i 2 . 0 9 0  a r e  e a c h  am end ed  t o  r e a d  a s  f o l l o w s ;

32  W h e n e v e r  a n y  c o n t r o v e r s y  e x i s t s  b e t w e e n  s p o u s e s  w h i c h  may

3 3  r e s u l t  i n  t h e  d i s s o l u t i o n  o f  t h e  m a r r i a g e ,  l e g a l  s e p a r a t i o n ,  o r

34  ( ( a n n u l m e n t ) ) d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  t h e  

3 3  m a r r i a g e  o r  t h e  d i s r u p t i o n  o f  t h e  h o u s e h o l d ,  an d  t h e r e  i s  a n y

snu 9ol - C *
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1

1 m i n o r  c h i l d  o f  t h e  s p o u s e s  o r  o f  e i t h e r  o f  th e m  w h o s e  w e l f a r e

2 m i g h t  b e  a f f e c t e d  t h e r e b y ,  o r  w h e n e v e r  a n y  c o n t r o v e r s y  e x i s t s

3  b e t w e e n  t h e  p a r t i e s  a s  t o  c h i l o  c u s t o d y ,  t h e  f a m i l y  c o u r t  s h a l l

4  h a v e  j u r i s d i c t i o n  o v e r )  t h e  c o n t r o v e r s y  a n d  o v e r  t h e  p a r t i e s

5  t h e r e t o  a n d  a l l  p e r s o n s  h a v i n g  a n y  r e l a t i o n  t o  t h e  c o n t r o v e r s y

6  a s  p r o v i d e d  i n  t h i s  c h a p t e r .
1

7  S e c .  1 1 .  S e c t i o n  1 0 ,  c h a p t e r  5 0 ,  L a w s  o f  19-19 a n d  RCW

8  2 6 . 1 2 . 1 0 0  a r e  e a c h  am ended t o  r e a d  a s  f o l l o w s :

9  P r i o r  t o  t h e  f i l i n g  o f  a n y  a c t i o n  f o r  ( ( d i v e r e e i

10  a n n a I m e n t - - o r - - s e p a r a t e - - m m i n t e n a n e e ) )  d i s s o l u t i o n  o f  m a r r i a g e .
J

1 1  l e R a l  s e p a r a t i o n ,  o r  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

12  m a r r l a R e , e i t h e r  s p o u s e  o r  b o t h  s p o u s e s  mey f i l e  i n  t h e  f a m i l y

13  c o u r t  a  p e t i t i o n  i n v o k i n g  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  f o r  t h e

14 p u r p o s e  o f  p r e s e r v i n g  t h e  m a r r i a g e  b y  m e d i a t i n g ,  o r  e f f e c t i n g  a

15 r e c o n c i l i a t i o n  b e t w e e n  t h e  p a r t i e s  o r  f o r  a m i c a b l e  s e t t l e m e n t  o f)
16 t h e  c o n t r o v e r s y  b e t w e e n  t h e  s p o u s e s  s o  a s  t o  a v o i d  f u r t h e r

17 l i t i g a t i o n  o v e r  t h e  i s s u e  i n v o l v e d .  P r i o r  t o  t h e  f i l i n g  o f  a n y

1 8  a c t i o n  f o r  c h i l d  c u s t o d y  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d

1 9  c u s t o d y ,  a n y  p a r t y  m a y  f i l e  i n  t h e  f a m i l y  c o u r t  a  p e t i t i o n

2 0  I n v o k i n g  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  f o r  t h e  p u r p o s e  o f

2 1  m e d i a t i n g  o r  e f f e c t i n g  a n  a m i c a b l e  s e t t l e m e n t  o f  t h e  c o n t r o v e r s y

22  b e t w e e n  t h e  p a r t i e s  s o  a s  t o  a v o i d  f u r t h e r  l i t i R a t l o n  o v e r  t h e

23  I s s u e  I n v o l v e d .  I n  a n y  c a s e  w h e r e  a n  a c t i o n  f o r  ( ( d i v e r e e i

24  a n n a l m e n t - - e r * - 3 e p s r a t e - - n a i n t e n a n e e ) )  d i s s o l u t i o n  o f  m a r r i a g e .

2 5  l e R a l  s e p a r a t i o n ,  n  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

2 6  m a r r i a g e ,  c h i l d  c u s t c d y .  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d

2 7  c u s t o d y  s h a l l  h a v e  b e e n  f i l e d ,  e i t h e r  p a r t y  t h e r -  o  may by

2 8  p e t i t i o n  f i l e d  t h e r e i n  h a v e  t h e  c a u s e  t r a n s f e r r e d  t o  t h e  f u m l l y

2 9  c o u r t  f o r  p r o c e e d i n g s  I n  t h e  sam e m a n n e r  a s  t h o u g h  a c t i o n  had

3 0  h e e n  I n s t i t u t e d  i n  t h e  f a m i l y  c o u r t  i n  t h e  f i r s t  i n s t a n c e .

3 1  S e c .  1 2 .  S e c t i o n  1 2 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9  a n d  RCW

3 2  2 6 . 1 2 . 1 2 0  u r e  e a c h  amended t o  r e a d  a s  f o l l o w s :

3 3  T h e  p e t i t i o n  s h a l l :

3 4  ( l )  B r i e f l y  a l l e g e  t h a t  a  c o n t r o v e r s y  e x i s t s  b e t w e e n  t i e

3 5  ( ( s p o u s e s ) )  p a r t i e s  an d  r e q u e s t  t h e  a i d  o f  t h e  f a m i l y  c o u r t  t o
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S ec . 12 ,

1 m e d i a t e  o r  e f f e c t  a  r e c o n c i l i a t i o n  o r  an  a m i c a b l e  s e t t l e m e n t  o f

2  t h e  c o n t r o v e r s y ;

3  \ [ 2 )  S t a t e  t h e  name a n d  a g e  o f  e a c h  m i n o r  c h i l d  w h o s e

4 w e l f a r e  may b e  a f f e c t e d  b y  t h e  c o n t r o v e r s y ;

5  ( 3 )  S t a t e  t h e  name a n d  a d d r e s s  o f  t h e  p e t i t i o n e r  o r

6  p e t i t i o n e r s ;

7  ( 4 )  I f  t h e  p e t i t i o n  i s  p r e s e n t e d  b y  o n e  ( ( s p e u s e ) )  p a r t y

8  o n l y ,  name t h e  o t h e r  ( ( s p e a s e ) )  p a r t y  a s  r e s p o n d e n t  a n d  s t a t e
(

9  t h e  a d d r e s s  o f  t h a t  ( ( s p e a s e ) )  p a r t y ;

10  ( 5 )  Name a n y  o t h e r  p e r s o n  who h a s  a n y  r e l a t i o n  t o  t h e“ .T
1 )  c o n t r o v e r s y  a n d  s t a t e  t h e  a d d r e s s  o f  t h e  p e r s o n  i f  kn o w n  t o  t h e

12  p e t i t i o n e r ;  a n d

13 ( 6 )  S t a t e  s u c h  o t h e r  i n f o r m a t i o n  a s  t h e  c o u r t  may b y  r u l e

14 r e q u i r e .  £

15 S e c .  1 3 .  S e c t i o n  1 8 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9  a n d  RCW

16 2 6 . 1 2 . 1 8 0  a r e  e a c h  am ended  t o  r e a d  a s  f o l l o w s :

17 A t  o r  a f t e r  h e a r i n g ,  t h e  c o u r t  may m a k e  s u c h  o r d e r s  i n

18 r e s p e c t  t o  t h e  c o n d u c t  o f  t h e  s p o u s e s  a n d  t h e  s u b j e c t  m a t t e r  o f

19 t h e  c o n t r o v e r s y  a s  t h e  c o u r t  deem s n e c e s s a r y  t o  p r e s e r v e  t h e

2 0  m a r r i a g e  ( ( o r ) ) A  t o  m e d i a t e  o r  im p le m e n t  t h e  r e c o n c i l i a t i o n  o f

21  t h e  s p o u s e s ,  o r  t o  e f f e c t  a n  a m i c a b l e  s e t t l e m e n t  o f  a

2 2  c o n t r o v e r s y  I n v o l v i n g  c h M d c u s t o d y  b e t w e e n  t h e  p a r t i e s ,  b u t  i n

2 3  no e v e n t  s h a l l  s u c h  o r d e r s  be e f f e c t i v e  f o r  m o re  t h a n  \ n‘. t y

24  d a y s  f r o m  t h e  f i l i n g  o f  t h e  p o t i t i o n .  u n l e s s  t h e  p a r t i e s

2 5  m u t u a l l y  c o n s e n t  t o  a n  e x t e n s i o n  o f  s u c h  t i m e .

2 6  S o c .  1 4 .  S e c t i o n  1 9 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9  and  RCW

2 7  2 0 . 1 2 . 1 9 0  n r o  e a c h  am ended  t o  r e a d  o s  f o l l o w s :

2 8  D u r i n g  t h e  p e r i o d  o f  t h i r t y  d a y s  a f t e r  r i l i n g  a p e t i t i o n

2 9  f o r  c o n c i l i a t i o n  no  a c t i o n  f o r  ( ( d i v e r e e T - a n n e l m e n t - e r - - s e p a > , n t e

3 0  m a i n t e n a n c e ) ) d i s s o l u t i o n  o f  m a r r i a g e .  I o r o I  s e p a r a t i o n ,  a

31 d e c l a r a t i o n  c o n c e r n i n g  t h e  v n l l d l t y  o f  u m a r r i a g e ,  c h i l d

3 2  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d  c u s t o d y  s h a l l  be

3 3  f i l e d  b y  e i t h e r  ( ( s p e a s e ) )  p a r t y  and  f u r t h e r  p r o c e e d i n g s  i n  un

3 4  a c t i o n  t h e n  p e n d i n g  i n  t h e  s u p e r i o r  c o u r t  s l m l l  b e  s t a y e d  and

3 5  t h e  c a s e  t r a n s f e r r e d  t o  t h e  f a m i l y  c o u r t :  P R O V ID E D ,  T h e  f a m i l y
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Sec . 14

1 c o u r t  s h a l l  h a v e  f u l l  p o w e r  i n  a l l  p e n d i n g  c a s e s  t o  m a k e ,  a l t e r ,

2 m o d i f y  a n d  e n f o r c e  a l l ; t e m p o r a r y  o r d e r s ,  o r d e r s  f o r  c u s t o d y  o f  

c h i l d r e n ,  p o s s e s s i o n  o f  p r o p e r t y ,  a t t o r n e y s *  f e e s ,  s u i t  m oney  o r

c o s t s  a s  may a p p e a r  j u a t t a n d  e q u i t a b l e ;  i f ,  a f t e r  t h e  e x p i r a t i o n

o f  s u c h  t h i r t y  d a y  p e r i o d  o r  t h e  f o r m a l  c o n c l u s i o n  o f  t h e
■~i

6 p r o c e e d i n g s  f o r  c o n c i l i a t i o n ,  t h e  c o n t r o v e r s y  b e t w e e n  t h e
' oil

7  ( ( s p e u s n ) )  p a r t i e s , i n - . t h e  m e a n t im e  n o t  h a v i n g  b e e n  t e r m i n a t e d ,
• 7

8 e i t h e r  ( ( s p o u s e ) )  p a r t y  may a p p l y  f o r  ( ( d i v o r e e t  -annu lm en t-*e f  
m a r r i a g e ; --o r-- sepa ra te--m a in te nan ce ) )  d i s s o l u t i o n  o f  m a r r i a g e .9

10 I g a l  s e p a r a t i o n ,  a  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

11 ma r r i a g e ,  c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  an  o r d e r  f o r  c h i l d

12 c u s t o d y  b y  f i l i n g  i n  t h e i  c l e r k ' s  o f f i c e  a d d i t i o n a l  p l e a d i n g s

13 c o m p l y i n g  w i t h  t h e  r e q u i r e m e n t s  r e l a t i n g  t o  ( ( d i v o r c e ; - a n n u l m e n t

14 e f - - i t a r r i a g e r - o r - 3 e p a r a t e - m a i n t e n a n e e ) )  d i s s o l u t i o n  o f  m a r r i a g e ,  

13 l e g a l  s e p a r a t i o n  a  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

16 m a r r i a g e ,  c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  an  o r d e r  f o r  c h i l d

17 c u s t o d y  r e s p e c t i v e l y ,  o r - b y  a s k i n g  t h a t  t h e  p e n d i n g  c a r e  be  s e t

18 f o r  t r i a l ;  an d  t h e  f a m i l y  c o u r t  s h a l l  h a v e  f u l l  j u r i s d i c t i o n  t o

19 h e a r ,  t r y ,  a n d  d e t e r m i n e  s u c h  a c t i o n  f o r  ( ( d i v o r c e ; - a n n u l m e n t - o f

2 0  n a r r l a g e i - o r - s e p a r a t e - - m a i n t e n a n c e ) ) d i s s o l u t i o n  o f  m u r r l a g e ,

21 l e g a l  s e p a r a t i o n ,  a d e c l a r a t i o n  c o n c e r n i n g  t h e  u ' l l d i t y  o f  a

22  m a r r i a g e ,  c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  an  o r d e r  f o r  c h i l d

23  c u s t o d y u n d e r  t h e  l a w s  r e l a t i n g  t h e r e t o ,  an d  t o  r e t a i n

24 J u r i s d i c t i o n  o f  t h e  c a s e  f o r  f u r t h e r  h e a r i n g s  on  d e c r e e s  o r  

23  o r d e r s  t o  be made t h e r e i n .  T h e  c o n c i l i a t i o n  p r o v i s i o n s  o f  t h i s

26  c h a p t o i  may be  u s e d  I n  r e g a r d  t o  ( ( p o s t - d i v o r c e ) )  p o s t -

2 7  d i s s o l u t i o n  o f  m a r r i a g e  p r o b l e m s ,  c o n c e r n i n g  s u p p o r t ,  c h i l d

28  c u s t o d y , v i s i t a t i o n ,  c o n t e m p t ,  o r  f o r  m o d i f i c a t i o n  b a s e d  on

29  c h a n g e d  c o n d i t i o n s ,  i n  t h e  d i s c r e t i o n  o f  t h e  f a m i l y  c o u r t .

3 0  T h e  f a m i l y  c o u r t  may r e t a i n  j u r i s d i c t i o n  I n  a n y

31 p r o c e e d i n g s  f o r  a l o n g e r  p e r i o d  t h a n  t h i r t y  d a y s  u p on  g ood  c a u s e

3 2  a p p e a r i n g  t h e r e f o r  o n  I t s  own m o t i o n  f o r  f u r t h e r  c o n c i l i a t i o n  o r

33  u p o n  a p p l i c a t i o n  o f  e i t h e r  o f  t h e  ( ( s p e u s e s ) )  p a r t i e s ,  b u t  I n  no

34 e v e n t  s h a l l  r e t a i n  j u r i s d i c t i o n  m oro  t h a n  n i n e t y  d a y s  w i t h o u t .  

3 3  t h e  w r i t t e n  c o n s e n t  o l  b o t h  ( ( s p e u s e s ) )  p a r t  l e a  f i l e d  w i t h  t h e  

26  c o u r t .  E x c e p t  u s  s p e c i f i c a l l y  s o  p r o v i d e d  n o t h i n g  I n  t h i s
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Sec . 14

1 c h a p t e r  s h a l l  be  c o n s t r u e d  t o  r e p e a l ,  n u l l i f y  o r  c h a n g e  t h e  l a w

2 a n d  p r o c e d u r e  r e l a t i n g  t o  ( ( d i v e r e e r - > a R n t i l m e n t - - e r > * s e p a r a t s

3  m a i n t e n a n c e ) )  d i s s o l u t i o n  o f  m a r r i a g e .  l e g a l  s e p a r a t i o n ,  a

4 d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a  m a r r i a g e .  c h i l d

5  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d  c u s t o d y ; a n d  t h e

6  f a m i l y  c o u r t  s h a l l ,  w h en  a p p l i c a t i o n  f o r  r e l i e f  i s  made u n d e r

7  t h i s  c h a p t e r ,  a p p l y  such l a w s  i n  t h e  sam e  m a n n e r  a s  i f  t h e

8  a c t i o n  h ad  b e e n  b r o u g h t  t h e r e u n d e r  i n  t h e  s u p e r i o r  c o u r t ,  s a v e

9  t h a t  t h e  c o n c i l i a t i o n  p r o c e d u r e s  o f  t h e  r a r a i l y  c o u r t  s h a l l  be

10 a p p l i e d  i»o f a r  a s  a p p r o p r i a t e  t o ' ,  m e d i a t e  o r  a r r i v e  a t  an

11 a m i c a b l e  s e t t l e m e n t  o f  a l l  i s s u e s  i n  c o n t r o v e r s y .

12 S e c .  IS. S e c t i o n  2 0 ,  c h a p t e r  S O ,  L a w s  o f  1 9 49  a n d  RCW

13 2 6 . 1 2 . 2 0 0  a r e  e a c h  am ended  t o  r e a d  a s  f o l l o w s :

14 W h e n e v e r  a n y  a c t i o n  f o r  ( ( d i v e r e e T ' a n n u l m e n t - o F - - m a r r i a g e

15 o r — s e p a r a t e — m a i n t e n a n c e ) )  d i s s o l u t i o n  o f  m a r r i a g e .  l e R a l  

1G s e p a r a t i o n ,  a d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a m a r r l a R e .

17 c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d  c u s t o d y  i s

18 f i l e d  i n  t h e  s u p e r i o r  c o u r t  and  i t  a p p e a r s  t o  t h e  c o u r t  a t  a n y

19 t i m e  d u r i n g  t h e  p e n d e n c y  o f  t n e  ' . c t i o n  t h a t  t h e r e  i s  a n y  m i n o r

2 0  c h i l d  o f  t h e  ( ( s p e H s e s - - e r - - o f - e i t h e r - e f - i h e m ) ) p a r t i e s  w h oso

21 w e l f a r e  may a f f e c t e d  b y  the- d i s s o l u t i o n  ( ( e r - n n n e l m e n t - o f  • t h e

2 2  m a r r i a g e ) )  o f  me. ' a g e ,  l e g a l  s e p a r a t i o n ,  d e c l a r a t i o n  c o r c e r n i n g

2 3  t h e  v a l i d i t y  o f  .i m a r r i a g e ,  t h e  c h i l d  c u s t o d y  p r o c e e d  1 :<<<s. o r

24  t h e  d i s r u p t i o n  o f  t h e  h o u s e h o l d ,  t h e  c a s e  may be  t r a n s f e r r e d  to

25  t h e  f a m i l y  c o u r t  f o r  p r o c e e d i n g s  f o r  r e c o n c i l i a t i o n  o f  t h e  

2 0  ( ( s p o u s e s ) )  p a r t i e s ,  m e d i a t i o n ,  o r  a m i c a b l e  s e t t l e m e n t  o f  i s s u e s

27  i n  c o n t r o v e r s y  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s

2 8  c h a p t e r .

2 9  S e c .  1 6 .  S e c t i o n  9 A .- * .O .0 3 0 ,  c h a p t e r  2 6 0 ,  L a w s  o f  1975

3 0  1 s t  e x .  s e s s .  an d  RCW 9 A . 4 0 . 0 5 0  a r e  e a c h  am ended r o  r a n d  a s

31 f o l l o w s :

3 2  ( 1 )  A p e r s o n  i s  g u i l t y  o f  c u s t o d i a l  i n t e r f e r e n c e  I f ,

3 i  k n o w in g  t h a t  s h e  o r  h e  h a s  no l e g a l  r i g h t  t o  d o  s o ,  s h e  o r  he  

3-i t a k e s  ( ( o r ) )  f r o m ,  e n t l r j s  f r o m , o r  r e f u s e s  t o  r e t u r n  t o  l a w f u l

3 3  c u s t o d y  a n y  I n c o m p e t e n t  pe>-3on o r  o t h e r  p e r s o n  e n t r u s t e d  by 
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5  t o  t h e  c u s t o d y  o f  a n o t h e r  p e r s o n  o r  i n s t i t u t i o n  i s  t h e  s u b j e c t
I

6  o f  a  j o i n t  c u s t o d y  o r d e r  o r  d e c r e e .

7  ( 3 )  C u s t o d i a l  i n t e r f e r e n c e  i s  a  ( ( g r e s s - m i s d e m e t H e i ' ) )

8  c l a s s  C  f e l o n y .
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9  NEW S E C T I O N .  S e c .  1 7 .  I f  a n y  p r o v i s i o n  o f  t h i s  a c t  o r

10  i t s  a p p l i c a t i o n  t o  a n y  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d  i n v a l i d .

11 t h e  r e m a i n d e r  o f  t h e  a c t  o r  t h e  a p p l i c a t i o n  o f  t h e  p r o v l i  ’  \  t o

12  o t h e r  p e r s o n s  o r  c i r c u m s t a n c e s  i s  n o t  a f f e c t e d .

13 NEW S E C T I O N .  S e c .  1 8 .  T h i s  a c t  s h a l l  t a k e  e f f e c t  on

14 J u l y  1 ,  1 9 8 3 .
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