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FROM:

Advisory votes
(SCS HB 155 (Judiciary))

Senator Patrick M. Rodey
Chairman, Senate Judiciary Committee

Tamara Brandt Cook 
Legislative Counsel

Fere is a draft of the bill you requested incorpo rating  
material f r n  SCS HB 633 (HESS) and adding a provision 
calling for an advisory vote on whether the legislatu re 
should enact laws raising the m i n i m u m  age for voting in 
state and local elections to 21 years.

Please note that, despite the outcome of the advisory vote, 
the legislature may not c o n s t i tutional ly raise the voting 
age. In Oregon v - M i t c h e l l , 400 U.S. 112, 27 L.Ed.2d 272 
(1970) the UnltecfStates Supreme Court invalidated that 
p o r tion of a federal statute that lowered the voting age to 
18 for state and local elections while upholding the power 
of Congress to lower the voting age for federal elections. 
After that decision, the Twen ty-Sixth Amendment to the 
United States C o nstitution  was enacted lowering the m i n i m u m 
age for voting in all elections to 18.

Under the Twen ty - S i x t h  Amendment the right of citizens of 
the United States who are 18 years of age or older to vote 
shall not be denied or abridged by the United States or by 
any state on account of age. Colorado Project-Common Cause v. 
A n d e r s on, 495 P. 2d 220 (Colorado 1972); Gaunt v. iT^own,
341 1-1. Sup p. 1187 (S.D. Ohio 1972), af f ' d'.T"4"09"''}";"̂  .“809 ,
34 L . E d .2d 71 (1972).
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A rticle V 

Suffrage and Elections

Section 1. Q ualified Voters. Every citizen of the United States 
who is at least eighteen years of age, who meets registration residency 
requirements which may be prescribed by law, and who is qualified to 
vote under this article, may vote in any state or local election. A voter 
shall have been, immediately preceding the election, a thirty day 
resident of the election district in which he seeks to vote, except that 
for purposes of voting for President and Vice President of the United 
States other residency requirements may be prescribed by law. 
Additional voting qualifications may be prescribed by law for bond 
issue elections of political subdivisions. [Amendment approved August 
23,1966; amendments approved August 25,1970; amendment effective 
October 14, 1972]

Art. V, § 1 - Constitution of Alaska Art. V, § 1

Cross reference . —  As to voter 
qualification for presidential election, see 
AS 15.05.012.

E ffect o f  am endm ents. —  The 
amendment, approved August 23, 1966 
(4th Legislature's SJR 1), substituted "A 
voter" for "He” at the beginning of the 
second sentence, inserted the exception in 
that sentence and substituted "A voter" for 
"He" at the beginning of a former third 
sentence, which was deleted by a 1970 
amendment.

The first amendment, approved August 
25, 1970 <*Hh Legislature's HJR 7). 
substituted "eighteen" for "nineteen" in 
the first sentence.

The second amendment, approved 
August 2 5 .1 97 0  (6th Legislature's HJR 51 
am S), deleted a former third sentence 
which rend: "A voter shall be able to rend 
or speak the English language as 
prescribed by law, unless prevented by 
physical disability."

The amendment approved August 22. 
1972 (7th Legislature's HJR 126 am Si 
inserted "residency" in the fi.at sentence 
and substituted "thirty day resident” for 
"for one yenr a resident of Alaska and for 
thirty du.vs n resident" in the second 
sentence.

Legislative com m ittee reports . — For 
report on House Joint Resolution No. 7, 
SLA 196n, sec 1969 House Journal, p. 443. 
For report on House Joint Resolution No. 
51. SLA 1970 (HJR 51 urn Si. see 1970 
House Journal, p. 130,

Leg isln tHe Intent. —  The legis­
lature must have intended that the point of 
measurement for qualifications other than 
those of residence be the same as set out in

the constitution; that is, the same as the 
requirements for residen-e. 1.960 Op. A tt’y 
Gen., No. 21.

Aliens excluded  from voting in state 
elections. — Under express lunguage of 
this section, aliens are excluded from 
voting in the State of Alaska Park v. 
State, Sup. Ct. Op. No. 1100 (File No. 
2307), 52S P.2d 785 (19741.

Since fraction limits priv ilege to 
United States citizens. — The plain 
meaning of the language of this section 
limits the voting privilege to citizens o f the 
United States. Park v. State, Sup Ct. Op. 
No. 1100 (File No. 2307), 528 P.2d 785 
(19741.

Such lim itation  does not con flict 
with Aluskn Const., art. I, 8 1. — 
Limiting the voting privilege to citizens of 
the United States does not conflict with 
the equal protection clause of Alaska 
Const., art I , 8 1. Park v, Stale. Sup. C l 
Op. No. : 100 (File No. 23071, 528 P.2d 785 
(19741.

It must be assumed that the drafters of 
our constitution considered that the 
qualifications for voting staled in this 
section did not create a classification 
prohibited by the Declaration of Rights in 
Alaska Const., urt. I, 8 1. os the provisions 
were adopted concurrently. Park v. State, 
Sup. Cl. Op. No. 1100 (File No. 2307), 528 
P.2d 785 (1974).

The  fed e ra l constitu tion  does no l 
in va lid a te  th in  section. Park v. Stale, 
Sup. Ct. Op. No. 11001 File No. 2307), 528 
P.2d 785(19741

The equal proioroon clause o f the 14th 
Amendment to the United Slates 
Constitution does not guarantee state
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Art. V, § 2 Alaska Statutes Art. V, § 2
Art. V, § 3

voting rights for aliens. Park v. State, Sup. 
Ct. Op. No. 1100 (File No. 2307), 528 P.2d 
785 (1974).

It is basic to  d em ocra tic  society that 
the people  be  a ffo rded  the opportun ity  
o f  expressing th e ir will on the 
multitudinous issues which confront them. 
Boucher v. BomhofT, Sup. Ct. Op. No. 775 
(File No. 1487), 495 P.2d 77 (1972).

E xc lus ion  o f  n onproperty  owners 
from  bond elections. —  The provisions of 
a state constitution a t . . statutes which 
exclude nonproperty owners from elections 
for the approval of the issuance of general 
obligation bonds violate the Equal 
Protection Clause of the United States 
Constitution. City of Phoenix v. 
Kolodziejski, 399 U .S . 204, 90 S. Ct. 1990, 
26 L. Ed. 2d 523 , 38 U .S .L .W . 4596 (1970).

The decision in the above case will apply 
only to authorizations for general 
obligation bonds which are not final as of 
June 23 ,1970 . the date of that decision. In 
the case of stales authorizing challenges to 
bond elections within a definite period, all 
elections held prior to the date of that 
decision will not be affected by the decision 
unless a challenge on the grounds 
sustained by the decision has been or is 
brought within the period specified by 
state law. C ilv of Phoenix v. Kolodziejski, 
399 U.S. 2 0 ( .'9 0  S. Ct. 1990. 26 L. Ed. 2d 
523. 38 U .S .L .W . 4596 (1970..

N on residen t property  ow ner may 
not vote. — The second sentence of this 
section leaves no room for broadening the 
qualifications to permit a nonresident 
property owner to vote. Turkington v. City 
of Kachemuk, Sup. Ct. Op. No. 141 (File 
No. 177 1. 380 P .2d 593 (1963).

T here  is no constitu tional 
requirem ent o f precinct residency, and 
there is clear statutory acthorizntion for 
persons claiming to he registered voters to 
vote a questioned ballot if there is no 
evidence of registration in the precinct in 
which the voter seeks to vole. Hammond v. 
Hickel, Sup. Ct. Order (Fiie Nos. 4281, 
4282, 4283. 4291. 4284, 4285). 588 P.2d 
256 ( 1978i, cert, denied, 441 U.S. 9 07 ,99  S. 
Cv. 1996, 60 L. Ed. 2d 376 .1979).

C ross-p recin ct voting authorized by 
sta tu te . —  Cross-precinct voting, which 
occurs when a voter registered in one 
precinct votes a questioned ballot in a 
different precinct in the same election 
district, is authorized by statute. 
Hammond v. Hickel. Sup. Cl  Order (File 
Nos. 4281, 4282, 4283 . 4291, 4284, 4285), 
588 P.2d 256 (1978), cert, denied. 441 U .S . 
9 0 7 ,9 9  S. Ct. 1998 .60 L . Ed. 2d 376 (1979).

W aiver o f challenges to cross-d istrict 
voting. —  Challenges to the validity of 
cross-district voting, which occurs when a 
voter registered in one district casts a 
questioned ballot in a different district, 
are waived if not raised before the ballots 
are separated and commingled. Hammond 
v. Hickel, Sup. Ct. Order (File Nos. 4281, 
4282 . 4283 , 4291, 4 284 , 4285). 588 P.2d 
2 5 6 11978), cert, denied. 441 U.S. 9 0 7 ,9 9  S. 
Ct. 1998, 60 L. Ed. 2d 3 / 6  (1979).

T im e fo r determ in ing residence o f 
voter. — Any attempt to determine the 
eligibility of a voter as to residence (1) in 
the state and (2) in the election district, at 
any time other than the date of the 
election, would be unconstitutional. 1960 
Op. A tt’y Gen.. No. 21.

Section  p re c lu des  banning o f  
write-in  votes. —  This section of the 
constitution, holding that cin.’ ens who 
meet certain requirements may votf is one 
of the provisions that would preclude the 
banning of write-in votes. The oth .* is 
Alaska Const., art. I, § 2  which states that 
government originates with the people 
and is founded on their will. 1963 Op. Att’y 
Gen.. No. 30.

P  e-registrn lion not required for 
bo rough  election . —  Any Alaskan 
qualified to vole under this section may 
also vote in a borough election without 
pre-registering. 1965 Op. Att’y Gen., No. 9.

Stated in Green v. State, Sup. Ct. Op 
No. 592 (File No. 1177), 462 P.2d 994 
(1969).

C ited in Wade v Nolan, Sup, Ct. Op. 
No. 346 (File No. 731), 414 P.2d 689 
119661.

Section 2. Disqualifications. No person may vote who has beer, 
convicted of a felony involving moral turpitude unless his civil rights 
have been restored. No person may vote who has been judicially 
determined to be of unsound mind unless the disability has been 
removed.

t
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Art. V, §-3 Constitution of Alaska Art. V, § 4

Cross reference . —  As to Quoted in Green v. State, Sup. Ct. Op.
disqualification for felony conviction, see No. 592 (File No. 1177), 462 P.2d 994 
AS 15.05.030. (1969).

Section 3. M e t h o d s  of Voting; Election Contests. Methods of 

voting, including absentee voting, shall be prescribed by law. Secrecy 

of voting shall be preserved. The procedure for determining election 

contests, with right of appeal to the courts, shall be prescribed by law.

Cross reference . —  As to election 
contests, see AS 15.20.540 et seq. and note 
thereto.

Leg islative pow er to  en act m ethod o f 
determ in ing w hether a c t and in itiative 
a re  substantially sam e. —  This section 
and Alaska Const., art. X I, § 4, and art. 
X II, § 11, when read in harmony, give the 
legislature the power to enact a method of 
determining whether an act and an 
initiative are "6ubsU-.-aally the same,” as 
used in Alaska Const., art. X I, § 4. Warren 
v. Boucher, Sup. Ct. Op. No. 1205 (File No. 
2315), 543 P.2d 731 (1975).

N o  prov ision fo r con test o f  local 
elections. — The legislature has not fully 
implemented this provision by providing 
for the contest of local elections. 
Turkington v. City of Kachemak, Sup. Ct. 
Op. No. 141 (File No. 177), 380 P.2d 593 
(1963); Dale v. Greater Anclv . age Aren 
Borough, Sup. Ct. Op. No. 476 (File No. 
965), 439 P.2d 790 (1968).

B u t this is not o f g rave  consequence . 
—  The fact that the legislature may not 
nave specifically provided for any 
preliminary administrative determination 
of local election contests before resort 
could be had to the courts is not of grave 
consequence. Turkington v. City of 
Knchemnk, Sup. Ct. Op. No. 141 (File No 
177), 380 P .2d 593 (1963).

A s follow ing p ro ced u re  for 
contesting state e lections is 
reasonab le . —  No procedure having been 
prescribed by the legislature for getting 
local election contests before the courts, 
following the procedure for contesting 
state elections is a reasonable method of 
getting the matter before the court, and

the juridiction of the court to hear the 
matter is recognized by the constitution. 
Turkington v. Citv of Kachemak, Sup. Ct. 
Op. No. 141 (File No. 177|, 380 P.2d 593 
(1963).

T h e  legislature m ay provide by law  
fo r  appeal to the courts to decide  
election contests involving members of 
the legislature or Congress. March 29, 
1963, Op. Att'y Gen.

B u t the leg is la tu re  is the sole ju d g e  
o f  the election qua lifications o f its 
members. March 29. 1963. Op. Att'y Gen.

W hich piower is not limited by pow er 
to provide for add itiona l g rou .id s o f  
appea l to courts . —  The power to provide 
for additional grounds upon which to base 
an appeal to the courts in no way limits the 
legislature's constitutional power to be the 
sole- judge of the election and 
qualifications of its members. March 29. 
1963 Op. Att'y Gen.

Designation o f pa rticu la r seats in 
house of representatives. —  The 
legislature has no power to designate 
particular seats in tb? house of 
representatives to which candidates must 
seek nomination and election. Likewise, 
there is nothing in the constitution to 
indicate that the advisory 
reapportionment board or the governor 
has the power to so designate the seats. 
1961 Op. Att'y Gen.. No. 20.

S tatu tory requirem ent that u 
candidate 's designation  of tre a su rer 
be filed by ii specified  due date is not 
constitu tionally unr 'tsonable. Silides 
v. Thomas. Sup. Ct. Op. No. 1362 (File 
Nos. 3019,3020. 3021 >. 559 P.2d 80 (1977 >.

Section 4. Voting Precincts; Registration. The legislature may 
provide a system of permanent registration of voters, and may 
establish voting precincts within election districts.

The te  is no constitu tiona l prov is ion  righ t to vote. United States v. Bowden, 11 
w hich p roh ib its the requ irem en t o f Alaska 505. 166 F.2d 701 (9th Cir. 1948>. 
reg istration  p rio r to  exercising the
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Art. V, § 5 Alaska Statutes Art. VI, § 2

Section 5. General Elections. General elections shall be held on 
the second Tuesday in October of every even-numbered year, but the 
month and day may be changed by law.

R ev iso r ’s note. —  Exercising its 
authority under this section, the 
legislature has provided th a t the date of

general elections is the Tuesday after the 
first Monday in November in every 
even-numbered year. See AS 15.15.020.

Article VI 

Legislative A pportionm ent

Section 1. E lection Districts. Members of the house of 
representatives shall be elected by the qualified voters of the respective 
election districts. Until reapportionment, election districts and the 
number o f representatives to be elected from each district shall be as 
set forth in Section 1 of Article XIV.

For current election districts, see note 
following section 1 of Article X IV  of this 
constitution.

C ross re fe ren ces . —  For current 
(1974-1980) description of election 
districts, see note following section 3, 
article X IV  o f this constitution.

T he  leg is la tu re  m ay not break  
election d is tr ic ts  down in to  w ards or 
subd istr icts . 1961 Op. Att'y Gen., No. 20.

Section 2. Senate Districts. Members of the senate shall be 
elected by the qualified voters of the respective senate districts. Senate 
districts shall be as set fcrth in Section 2 of Article XIY. subject to 
changes authorized in this article.

C ross re ferences. — See note to 
Alaska Const., art. XIV.

For current (1974-1980 ' description of 
election districts see note following section 
3. Article X IV  of this constitution.

See notes on redistricting under section 
6, Article VI of this constitution 

Senate m ust be apportion ed  
accord ing  to popu la tion . — Since the 
adoption of the Alaska Constitution in 
1956 the United States supreme court has 
ruled that both houses of a state 
legislature must be apportioned according 
to population. Egan v. Hammond, Sup. Ct. 
Ops. No. 815 and 830 (File No. 1711), 502 
P.2d '’56 (1972).

R eupportionm en t o f senate  must be 
sim ilar to renpportionm en t o f house. 
— Although no provision comparable to 
this article governs reapportionment of 
the senate, the supreme court has held 
that the senate, too. must be reapportioned 
similarly to the house of representatives in 
order to conform to consti'utional 
requirements imposed by tne United

States supreme court. Groh v. Egan, Sup. 
Ct. Op. No. 1081(A) (File No. 2233), 526 
P.2d 863 (1974).

Intent o f constitu tional convention  
as to reapportionm en t of senate. — Sec- 
Wade v. Nolan, Sup. Ct. Oo. No. 346 (File 
N 731). 414 P.2d 689 (1966).

The senate wus unconstitu tionally  
apportioned . Wade v. Nolan. Sup. Ct Op. 
No. 346 (File No. 731). 414 P.2d 689 
(1966).

An analysis of the Alaska legislature's 
apportionment indicated that the senate 
was not then apportioned on a population 
besis within the meaning of the United 
States supreme court’s reapportionment 
rulings. 1964 Op. Att'y Gen., No. 4.

And this affected entire legislative  
apportionm ent system . — A court can 
declare Alaska's entire legislative 
apportionment system unconstitutional on 
the ground that the senate’s 
apportionment is invalid 1964 Op Att'y 
Gen., No. 4.

I
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22-1 I
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Amend. XXVI A laska Statutes

declaration that he is unable to discharge the powers and i 
office, and until he transmits to them a written declarat^ 
contrary, such powers and duties shall be discharged by 
Fh-esident as acting President.

§ 4. D eclaration o f  President’s disability by Vice 
and other officers; determ ination o f issue. Whenever 
Fh-esident and a majority c f lither the principal officers of thee 
departments or of such otner body as Congress may by law i 
transmit to the President pro tempore of the Senate and the 1 
o f the House of Representatives their written declaration th*i. 
President is unable to discharge the powers and duties ofhiscGjea.!
Vice President shall immediately assume the powers and duties^* 
office as acting President.

Thereafter, when the President transmits to the Preside*] 
tempore of the Senate and the Speaker of the House of Repr 
his written declaration that no inability exists, he shall resuaai 
powers and duties of his office unless the Vice President and a i 
of either the principal officers of the executive department or c f i 

other body as Congress may bv law provide, transmit within foor  ̂
to the President pro tempore of the Senate and the Speaker of 1 
House of Representatives their written declaration that the Preafci 
is unable to discharge the powers and duties of his office. Thrnrf** 
Congress shall decide the issue, assembling within forty-eight 
for that purpose if not in session. If the Congress, within twent; 
aa;'s after receipt of the latter written declaration, r r, if Congress iiid  i 
in session, within twenty-one days after Congress is required toi 
semble, determines by two-thirds vote o f both bouses that tim 
President is unable to discharge the powe rs and duties of his office, lk.. 
Vice President shall continue to discharge the same as acta® ' 
President; otherwise, the President shall resume the powers and dut* 
of his office.3'1

A r t i c l e  XXVI.

* .
§ V oting by persons eighteen years o f  age. The right *

citizens of the United States, who are eighteen years of age or o l d e r . } 
vote shall not be denied or abridged by the United States or by tsj j
State on account of age.

§ 2. P ow er to en force  article. The Congress shall have power t» 
enforce this article by appropriate legislation.34

33. Proponed by Congress on July 6 ,1 965 , ar.d declared ratifud on F e b ru a ry  23. 1 *£

34. Proposed by Congress on March 23, 1971, and declared ratified on J i b ' “
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