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CSSB 90 ENTITLED "AN ACT RELATING TO PRI-
VACY AND PUBLIC INFORMATIION; CHANGING RULE
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CIVIL PROCEDURE; AND PROVIDING FOR AN EF-
FECTIVE DATE."

Cotnrol ttec Substitute Bill Summary

The committee substitute makes a number of substantive and
technical

D

2)

3)

A)

5)

6)

changes to the original SB 90. The following changes
should be noted:

The committee substitute permits a reduction or
waiver of copying fees iIn the public interest or

if the requester is indigent. Sec. A0.25.015(d).

The committee substitute allows a person to ol?-
tain 20 pages of a record copied without, charge
within any 24-hour period. Sec. A0.25.015(d).

The committee substitute specifies four "unusual
circumstances”™ which allow the governmental unit
additional time to produce- the records.

Sec. A0.25.020(e).

The committee oibstitutc reduces the number of
exempt 1ons from the duty to make disclosure from
17 to 12. Sec. A0.25.030(a).

The committee substitute states that all records
become public after theyare 50 years old unless
specifically exempted from disclosure by state
statute. <. A0.25.030(c) =

The committee substitute provides a mechanism to
allow a person whouc privacy Interests nay be
invaded unwar rantedly by disclosure of a public
recotd to present arguments against disclosure
to the governmental unit. Sec. A0.25.030(b).
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1) The committee substitute provides a mechanism
wherebY individuals can compel government to
correct or amend incomplete or inaccurate infor-
mation in records pertaining to them,

Sec. 40.25.060,

Background

The current statutes AS 09.25.110 and AS 09.25.120 addressing
access fo public records were adopted in 1962, AS 09.25.125
concerning enforcement and injunctive relief was added in 1975

A bill relating to privacy and public information was first in-
troduced in the 9th Legislature, 1Ist Session b¥ the then Repre-
sentative Parr. From first introduction in 1975 and throughout
each subsequent |egislative session, the proposed legislation
received exhaustivé study by standing committees of gach house
and Free-Conference committees.

SB 90 was Introduced on January 15, 1981, and referred to
State Affairs and Judiciary Committees. A Senate State Af
Committee hea[|n? was held” on January 29, 1981 (see attached
minutes - Exhibit A) and an all-alted teleconference on Feb
ary b, 1981 (see attached minutes - Exhibit B). _ A mark-up
session was held on Tuesday evenln%, February 17, 1981. Con-
mstegt.fgvﬁh public tes imony and the committee input, CSSB 90
was drafted.

It is the Committee's intent that CSSB 90, or a form thereof,
bo enacted by this legislative session.

the
fairs
ru-

Purpose of Committee Subfitltute SB 90

It in the intention that this legislation be Interpreted and
implemented In light of the policy that all records of govern—
mental units arc open to the public unless specifically exempt—
ed by provisions of tills bill. The provisions exempting records
should be Interpreted in the narrowest possible sense, so that
In cases of any doubt, the inf >rmatlon should he made open to
public inspection* The exclusions listed in the hill balance
thie sometimes conflicting rights of freedom of Information anil
the right to privacy of the Individual.

The committee substitute retains those sections oi SB 90 that
received virtually unanimous support during public testimony,
including: (1) the prohibition against charging the public for
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the costs of document searches; (2) the inclusion of munici-
P_ahtl_es within the coverage of the bill; and (3) the simpli-
ied injunctive relief provisions.

Major substantive changes to the original SB 90 include: (1) a
reduction or waiver of “copying fees in the public interest or
if the request *r is indigent;” (2) allows a person to obtain 20
pages of a record copied without charge within any 24-hour
Penod; (3) specifies four "unusual circumstances® which allow
he governmental unit additional time to produce the records;.
(4) Teduces the number of exemptions from the duty to make dis-
closure from 17 to 12 with the twelfth exemption exempting re-
cords. from disclosure which would constitute an unjustifiable
invasion of privacy; (6) all records become public "after they
are 50 years sold unless specifically exempted from disclosure
by staté statute; (7) provides a mechanism to allow a person
whose Prwacy interests may be invaded unwarrantedly by disclo-
sure of a public record to present arguments against disclosure
to the governmental unit; and (8) provides a mechanism wherehy
individtals can compel governmental units to correct or amend
mcomplete or Inaccuraté information in records pertaining to
em.

It is the committee's desire that the Judiciary Committee con-
sider the following when analyzing CSSB 90: ~whether medical .
records should be S(Pemhcally exempted in light of the provi-
sion that all records become ‘public after they are 50 years old
and whether independent contractors paid with™ government funds
should be included in the definition of governmental unit.
Other concerns were the inclusion of original police entry re-
cords in the exemption section and whether there was a need to
include a definition of "the right to privacy",

Section Analysis
Sec. 1.
Sec. 40.25.010. Specifies the Findings and Purpose.

Sec. 40.25.015. Provides that all records are open to Inspection
and copying, and provides for a uniform fee schedule which may
he varied 1in the public interest or if the requester in indigent.

Sec. 40.25,020. . Establishes the duties ind procedures of .a
governmental unit to follow when a rcqu« at for documents in made.

Sec. 40.25.030. Specifies the exemptions.

Sec. 40.25,040. Allows individuals to have access to records
that pertain to them.
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Sec. A0.25.060. Provides a mechanism whereby individuals can
compel governmental units to correct or, amend incomplete or
Inaccurate information in records pertaining to them,

Sec. A0.25.070.  Establishes court procedures to require t! e
governmental unit to release the records.

Sec. A0.25.080, Gives a civil cause of action against a person
wrongfully withholding records.

Sec. A0.25.090. Definitions section,

Sec..2 and 3. Amends existing law AS AA.62. 310 entitled "A?ency
meetings public" to remove the authority of a municipality fo
hold eXxecutive sessions other than in accordance with .:"te law
?nd adds a new subsection dealing with the State open-meeting
aw,

Sec. A Changes Rule 65 of the Alaska Supreme Court Rules.
Sec. 5. Repeald tne existing "open rccords" statutes.

Sec. 6. Providei for the effective date of July 1, 1981,

SEN. COLLETTA
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MEMBERS PRESENT MEMBERS ABSENT
SENATOR FISCHER, CHAIRMAN SENATOR ELIASON
SENATOR BRADLEY SENATOR STIMSON

SENATOR COLLETTA

AGENDA: Senate Bill 90 "An Act relatin% to privacyf and public
information and changing Rule o5 of the Alaska Supreme
Court Rules of Civil Procedure."

Chairman Fischer called the meeting to order and then requested testi-

monK oi Senate Bill 90. Eight persons testified on the bill (see at-
tached sign-in sheet),

Senator Parr, prime sponsor of the legislation, outlined the pro-
visions of the bill, from the opening general statement of policy
on information to a detailed analysis of the exemptions described.
With regard to the exemptions, Senator Parr suggested that there
were two ways of grouping them for consideration: 1.) Alaska
constitutional right to privacy, and 2.) public policy securing
confidentiality for the general public benefit, ~The ‘exemptions
and definitions outlined "in SB 90 were carefully covered by Senator
Parr prior to more substantive discussion of the legislation. —He
cited the passage into law of the Federal legislation addressing
freedom of infofmation more than thirteen years a%o as an example
Alaska might follow. Senator Parr also stiessed the importance of
correctly balancm? the people's right to privacy and the peorole's
right to” know. Although the legislation has been introduced four
times since May of 1975, it has never passed, and the existing
statutes remain vague, marked by insufficient definition. Sen. Parr

responded to various questions about the language and Intent of
specific sections.

Bruce Horowlt?., supervising attorney of Alaska Legal Services,
E)rowded a written proposal for amendment of SB 90. He presented

he proposed amendments individually and expressed general support
of the legislation,
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Barry Stern, representing the Dept, of Law, emphasized in his
testimony that existing statutes addressing freedom of informa-
tion ~are inadequate. “He further remarked that the constitutional
provision for a right to privacy frequently conflicts with the
Pubhc's right to know. The concept of the right to Emvacy IS
eft up to the agency to decide, r. Stern stressed the need
for guidelines in determining the scope of a person's right to
Prwacy._ He also maintained that the exemptions section of the
egislation is too specific, and a(t;reed to transmit to the com-
mittee written suggested language to amend this section.

lizabeth Cuadra, of the League of Women Voters of Alaska, gave

rief testimony expressing support for SB 90 and for accessibility
f records.

E
b
0
Patty Moriarty, of the Ombudsman's office, provided testimony from
two perspectives: that of the Ombudsman's office, and that of

the complainant seeking assistance from the Qmbudsman's office.
She read from the Ombudsman's report of Hawaii which bore the pre-
cise, that information should be shared between the people and
their elected representatives for decision-making purposes.

Ms. Moriarty proposed language changes for specific sections of
SB 90.

Earl Deater, of the Qperating Engineers Union-302, testified in
favor of ss 90, pointing out passage of such a measure would as-
sist people in many professions in obtaining information,

Lee Sharp, attorney for the City and Borough of Juneau, provided
testimony on the bill regarding” the effect it would have on
municipalities. Mr. Sharp maintained that local government should
cake decisions on how local records should be madé available. He
pointed out that additional costs would he created by the passage
of SB 90 in terms of "search costs" and duplication costs. Mr:
Sharp concluded his testimony with the statement that he aﬁreed

that public records should be made public, but th3t some things
must rest at the local level.

testimony in support of the bill and_ the inten i
that "pubJic corporations” were not included in the
and agencies covered by the bill

d it, noting

Roland Shanks, of the Alaska Environmental LObtbyb ﬂro
enhin
list of people

vided brief
|

Chairman-Fischer adjourned the meeting in light of the fact that
scheduled time had expired,
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MEMBERS PRESENT

SENATOR FISCHER, CHAIRMAN

SENATOR BRADLEY
SENATOR COLLETTA

AGENDA

All-sites

Senate

Pouch v
State Capitol
Juneau, Alaska 99811

Committee on State Affairs

Capitol Building
Room 118

MEMBERS ABSENT

SENATOR ELIASON
SENATOR STIMSON

teleconference on SB90 "An Act relating

to privacy and public information; and changing

Rule 65 of

the Alaska Supreme Court Rules of Civil

Procedure."”

Chairman Fischer
also called for

written comments by

opened the meeting and introduced SB90. He
those testifying and any others to send in

the end of next week.

Testimony was received from the following:

From Fairbanks:

From Anchorage:

From Ketchikan:

Dean Gottcar*r, Task Force for
Professional Journalists

Box 7A573

Fairbanks 99*01

Susan Fischer

Society of Professional Journalists
Box 710

Fairbanks 99701

Howard Weaver
Daily News
Pouch 6616
Anchorage 99302

Lew Williams, Editor
Ketchikan Dailv News
501 Dock Street
Ketchikan 99901
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From

From

From

From

From

From

From

From

From

From

5, 1981

Kodiak:

Komer:

Fairbanks:

Sitka:

Skagway :

Soldotna:

Anchorage:

Palmer/Was!la:

Haines:

Nome:

Page

Jon Newstrom
KMXV Radio

P. 0. Box A84
Kodiak 99615

Deborah Nelson
Kodiak Daily Mirror
P. 0. Box 1307
Kodiak 99615

Annabel Lund
Managing Editor
Homer News

Box 254

Homer 99603

Scott Sterling
224 Nerland
Fairbanks 99701

Jamie Bryson
860B Yak Estates
Fairbanks 99701

Ray Medlin
Box 1339
Sitka 99835

Lucinda Hites
Box Three
Skagway 99840

Steve Rinehart

The Peninsula Clarion
Box 1341
Kenai, Alaska 99611

Bob Lohr
Rural Cap
327 Eagle St.
Anchorage

Mark Harris

Leo Land
Box 122
Haines 99827

Stanley Summers
KICY AM/FM

Box 820

Nome, Alaska 99762
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From Fairbanks: Kent Sturgis
Box 710
Fairbanks 99701

From Anchorage: Kay Fanning
Alaska Newspaper Assoc & Daily News
Pouch 6616
Anchorage 99502

Ted Berns, Attorney
Mun. of Anchorage
Pouch 5-650
Anchorage 99501

From Fairbanks: Tom Knapp
Box 970
Fairbanks 99701

Bruce Mammack
913 Noble St.
Fairbanks 99701

From Anchorage: Matt Zencey
AKPIRG

Box 1093
Anchorage 99510

Mark Beltz
343 W. 12th _Av
Anchorage 5950

From Ketchikan: Christine =1
KINB Radio
Ketchikan 99901

Their comments are summarized as follows:

All testimony was in favor of the bill and strongly endorsed
its passage. The majority felt that a definition of "right

of privacy" needed to be established, that the question ox

fees for documents be looked at (it s" uld not be a barrier),
and that Ilocal municipalities and boroughs should not be able
to opt out. Other testimony addressed the problem of tampering
with public records and the problems that would occur if
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ir original entry police records were exempt from disclo-
sure, Further testimony touched on difficulties with

"sexist pronouns" in the Iangua?e of the bill and the in-
8|u3|on tof state employees' performance records as public
ocuments.

Chairman Fischer concluded the teleconference thanking
participants, for their constructive comments and requested
written testimony be sent to the Senate State Affairs Cora-
mittee by the end of next week.
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THE CITY AND BOROUGH OF JUNEAU
CAPITAL OF ALASKA
155 souTH SEWARD sT. JUNEAU, ALASKA 99801

LAW DEPARTMENT  (907) 586-3300
February 3, 1981

The Honorable Victor Fischer ,
Chairman, Senate State Affairs Committee
Alaska State Legislature

Pouch V State Cagmtol Building

Juneau, Alaska 99811

FILE: Legislature— 1981

SUBJECT: Senate Bill 90 _
(Privacy and Public Information Act)

Dear Senator Fischer:

A bill dealing with grivacy and 8ub_lic information has been 1 "or¢ the Legislature
for several Kears. cSenate’Bill 90 is a refinement of those prior unsuccessful
attenpts. The positions expressed in this letter are those which the Assembly of
the City .and Borou%h of Juneau, acting through its Legislative Committee, has
adopted’ in the past and which the committee has not changed this year.

On page 2, beginning at line 19, charges for duplication of public record; is
limitéd to recovery of direct cost of duplication. This cost, very often, is the
least of the costs involved in prowdm% a copy of a public record. Search cost
can be substantial, particularly where the requested record has been moved to an
inactive file. It would seem to be questionable public policy to rcqu're the tax .
payers of the state or municipality to assume die burden of searching and. reproducing
a record when the production will not Ixinefit the general tax Pa ing public, but is
for the benefit of the person seekm% tlie record. “While die state may have
sufficient income to assume this burden, municipalities must still leyy taxes to .
support their operations.  For Ujat reason, we request that this section of die bill
be amended tqo permit municipalities to establish a charge for documents which does
not exceed tlie actual cost of producing and duplicating™the docum?nts, The federal
Freedom of Information Act permits die federal governnient to recover 3uch, costs and
this appears to tie the more apProprlate public ?X|I|cy_. 'llie burden of satisfying
semxino's idle curiosity and ot producing records which are solely or primarily” for
die benefit of t iperson requesting them should not be borne lay 'die general tax
llayer but should he borne by die person making the request.

On page 6, liner. 13 through 15, the bill provides dint upon a request for a public
record, die governmental Unit must produce die record |mmed_|atelg(. This varies

considerably fran the federa| Freedom of Informatjon Act which allows . ten days for
the agency ‘to determine whether die record 1s to be produced. Requ_mng die
immediate” production of a record places die establishment of the priorify of the
conduct of the government's business in die hands of die individual requesting a
record. If “immediately" is to have any meaning, it must mean "new" and not "as
soon as | can get to it." If die custodian of a record is involved in a tint-
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critical pnject, the Janguage of the bill would require the custodian to set aside
the project In order to search for the record. Not only does record search and
production take priority over all other government business, it does not allow a
reasonable period of tirre for the custodian to seek legal advice as to whether a
particular record is a public record or falls under one of the exemptions. The ten
days allowed in the federal Freedom of Information Act accommodates both of these
consideratigns, We request that the approach taken in the federal Freedom of Infor-
mation Act be followed 'in this bill,

Section 3 of the bill (beginning at line 28 on page 91 would repeal the present
authority of a state or local government Rub_hc body to go into executive session to
discuss matters which are required or authorized by federal law to be discussed in
executive session. More inportantly, this section”of the bill would repeal the
present authority of a municipality” to establish by charter or ordinance additional
subjects which may be discussed in executive session. If there is no charter provision
or .ordinance of any mun|C|paI,|t>( in the state which appears to create an abuse of
this authority, one can certainly question the need for the removal of this authority.
Even if one were able to point to a charter provision which was believed to be an
abuse, it should also be remembered that the charter is something which was adopted
jay the_ citizens of the municipality. |f one is able to point to an ordinance which
IS believed to x2an abuse, i1t should be remembered that the ordinance can be reached
by a referendum. Because we are not aware of any municipality having abused thjs
authority under the present state law and_becausé both mechariisms for the creation

of additional subjects for executive session can bo reached by the electorate of

that municipality, we recomm?nd that Section 3 of the bill be deleted.

Parenthetically, | would jxnnt out that in analyzing the deletion of Section 3, one
sshould x2 careful to distinguish between the authority of a municipality to establish
additional subjects for executive sessign try charter or ordinance on the one hand
and the actual use of an executive session for purposes which are not authorized
cither by law, charter, or ordinance. For example, the fact that a connittoo of the
Legislatdre has gone into executive session for a fxirxrs' rot authorized under the
Open Meetm?s l.aw has no bearing on tire fact that the Legislature has authority to
amend the statute to provide additional subjects hich may x2discussed in executive
session. Similarly, the fact that the city council nvrP( haye gone into executive
session for some unauthorized purjx>se, shaould have no lionring on the coungil's _
authority to establish, by ordinance, an additional subject, which may bo discussed in
executive session.

The version of this bill which was ad_oPted by tire Senate last year excluded ruirici-
palities from tire operation of the bill.  The Senate State Affairs Comnittee version
of the bill reitovod nunicipolities from tiro bill, It appeared to be the <xxv ?nnus

of that comnittee that local records were a_ local problem to be dealt with a* ftire
local level without state iptrusion, . ‘lire City and Borough of Juneau SUP orts tire
philosophy that the state should maximize local authority to deal with local problems,
E)arncularl for Irome rule mun|C|p?_I|t|es. For this reason, the City and Borough of
uneau suppyorts tire approach taken liy the Senate and the Senate State A fairs Comnittee
|last s<te,ssmbn. Iust_t_as, | amsure, ,t|refL§g|sIature b_elletvets éh?t the Staht_ehoff\lt%ska
IS in tire best position vis-a-vis tire federal govemimnt to determine which of the
State's recorcsspshould be protecte(s and w?nch ghould be made public, niinb Ipalities
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are likewise in the best position to determine which of their records should be pro—
tected and which should k* made public. It is the municipality;not the State of
Alaska, which knows what b>pes of records it generates or comes into possession of.
The Legislature has, in the past, demonstrated a total indifference to the need for
municipalities to protect certain of their records. One will search the Alaska statute
in vain in an attenpt to find ; statute dealing specifically with protected municipal
records. In that search, however, one will find numerous exceptions for records

kept by specific state agencies. Even though municipalities may keep identical
records, the Legislature has never seen fit to provide protection for such records

in the hands rf a municipality. When the th_ Legislature establishes a program
which will involve records which should be protected, it is in a position to address
the public records problems at the time it creates the program. Under Senate Bill
90, a municipality would not have that optic . It would have to wait to create its
program until i1t had authority from the legislature to protect the records the pro—
gram would generate. For the foregoing reasons, we request that Senate Bill 90 bo
amended to eliminate its coverage of municipalities in the same manner os was done

in the bill which was adopted by the Senate last year.

While we believe that the approach requested in the preceding paragraph is the better
approach, we also recognize that many of the concerns expressed in that paragraph
could also be met by an amendment which v,uld provide for an additional exception at
the end of the present 17 exceptions in the bill. The 18th excepti »would f¥* added
after line 18 on page 5 and would read substantially as follows:

(18) Records of a political subdivision which have )>oen specifically
declared by ordinance or charter to be protected records.

If this approach is token, the provisions of the bill would be applicable to munici-
{vUitios but the municipality would, nevertheless, retain authot’iy to deal with
those records of the municipality which the asserrbly or council o meemines should IX?
protected. Hie creation of a protected class of records by the municipality would
have to IX? accordished through the ordinance process which involves notice, public
hearings, arvl public input. As a minimum, municipalities should % given the
opportunity to deal with their own records in this IT at some time in the
future the Legislature determines that municlpaUties in general have gone "too far"
in protecting their records, it can deal with that problem at that ClIV*. In the
meantime, tlie Legislature should refrain from enc caching on local autononr/ any mire
than 1is absolutely necessary.

Hiere ate a number of pr .ilcms which will exist for public servants who are charged
with administering »..blxc records under tiiis bin "ihe moat severe is the lack ol
any definition oi standards I/ which one can guige whether or not the release of a
record wixild constitute either an infringonunt upon a person®s right to privacy or
an unjustifiable intrusion into a person®s right of privacy. ‘“Hie bill uses Ixath
terms but defines neither. Also, wc find no eluc as to why these different terms
are used. Further, the use of tlie word "unjustifiable™ to modify the phrase implies
tliat tJie pjblic official is to balance tlie individual®s right of privacy against
sixth*other unstated consideration. Tcox> inudi is at stake to place titis burden upon
a jxtblic enfployoe without additional definitions, standards, or guidance. If the
Legislature prescribes a balancing test to determine whether recools sixxild Lcx dis—
closed or not, it, ratlter than the courts, should provide the staixlurds under which
thx* balancing will take place.
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I hope you will give serious consideration to the foregoing comments. If you have
any questions, please do not hesitate to call me.

Very tp*Ly yours, |, /

City-Borough Attorney

GLS:phl

cc: Mi£e J. Colletta
t#rad Bradley
Richard 1. Eliason
Terry Stimson
Assembly
Ginny Chitwood, Alaska
Municipal League
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THE JUDITH GROUP INC.

P.0O.Box 3334 Soldotna, AK 9965S0

PHONE:  283-4559

February 8, 1981

Senator V. Fischer

Chairman

Senate State Affairs Committee
Pouch V

Juneau, Alc. 99811

Dear Mr. Chairman,

In listening to the testimony on SB 90, February 5 1981 via Teleconference,
we were struck bei the similarity of frustration levels to our own mm=E™
tence. Enclosed are copies of correspondence with:

Department of Health U Social Services A. Holmburg, Director March 12/79

At the time of the letter to Mr. Holmburg the Judith Group was involved with
the Alaskan Family Violence Project, Grant /7S-DF-AX-0107 from Law Enforcement
Assistance Association awarded to the Alaska Department of Health & Social
Services//.*:. Family Violence Program/Judith Group. Portion of the Grant Ob—
jectives as they involved the Judith Group included.

Mr. Holmburgs reply. ... i e e aecaeaaaan April 5/79

Response to Mr. Tor. Jnmdlo telephone request (this request stressed need
for immediate response on al,roxcy knowledge of incest. Not to include Judith
Grouos stain) Me as yet have to hive a response from anyone at Division of
foci st Services on our letter.... ... i i i caaan April 4/79

Individual tertony of my own to the “vhite House Conference on Families, AK.
iron it is apparent that until the legislative Auditor, Mr. M"ilkinson published
there was r.o way the J; th Group vrs able to secure any information, stats,
whatever. The IISS Etai.jtical report is not comprehensive enough.

All of the questions addressed to Mr. Holmburg should have been answered.
According to our understanding the answers were mandated by lav; Federal or
ftrte. This information should have been available. Unfortunately, Mr.

V*ilki rsons report are mandated only every 3rd. year. The question of due pro—
cess ore very interesting.

cc:  Men. Parr  Gponsor
Hrndley
Elinson
Stinson

Colletta

Tr.e Judith Group, Inc.

sSAoTo



LOCALE

Ketiai/

OBJECTIVES

Women'3 Resource

Center

Kenal/

Judith Group

Ak, Famil
Criminal

page 100

To provide intra-family
violence victim assistant*
public information, and

To research, analyze and
document the incidence of
Incest In one Alaskan
community and to collect,
develop, and distribute
information and materials
on incest throughout the
tatc.

g Violence Program
ustice Plannifig Agency

DATA COLLECTED

-number and case histories of
post-crisls assistance

-number of victims transported
to Anchorage AWAIC

-follow up evaluation of victims
who remain in Kenal

-number ot volunteer hours
-report on Incidence of Incest
in Kenal Peninsula including:

-number reported to police
-number reported to hospitals
-number reported to social
service agencies
-number which come to atten—
tion of Women"s Resource
Center

MEASURES OF SUCCESS

-documentation that incest is a
problem which may beused In
program planning

-an increase 1iIn public awareness
of Incest, consequences, and
services available forvictims
and offender

-comparison to avallabc nation—

al statistics
-actions taken
reports
-profiles of victims and
of fenders

In response to

-random surveys of public opinion

Co measure awareness,
and attitudes regarding

concerns,
incest

- process for collecting and ana—

lyzing data concerning repeat
raies ot known offenders,

I1cohol will be dovnloped

relation
to other crimes, and relation to



March 1?7, 1979
Box 2334
Soldotna, Alaska 99669

Kr. Arthur C.-Holmburg, Director
Department of Health and Social Services

I"ouch H 0 5
Juneau, Alaska "99811
Dear Mr. Holmburg, T

On the 7th of March The Judith Group spoke with Ms. Faye Guthrie, Regional
Office Manager, Department of Health and Social Services, in her Anchorage
Office.-As a result of that meeting we realize that there are many needs
ve, as a group have.

The most crucial need is to know vhat is the disposition of those children
who are the victims of Incest. When we report a case to your office (thru
our local workers) it is as if these children no longer exist for us. Now,
we understand the need for confidential records, but, there must be some
method of finding out what care is taken of these children.

Are there case plans for these children, whether they remain in their homes
or are placed out of their homes?

Is there regular follow-ur™
Are there preventntive services available to the family on a monitored basis?

What reviews are mandated; how regular?

Can tho Judith Group expoct to pa‘i the rollowing information from your data
system?

Date of birth, sex, age, rare nnd religion.

Family structure, including nuclear and extended family......... and hero wo *
view it as critical to know the length of time a step-parent or guardian
relationship has existed.

Any handicapped condition, physical, emotional, educational, has the child
been evaluated and what free, special services have beoKprovidod.

liass the child entered care (court ordor or voluntary placement) and the nature
of the custody agreement. Was the victim of incest or sexual abuse provided
with a attorney to ensure compliance with their right to tho same int-’rest tho
child in a divorce case would have. The rmture of the custody agreement. Is
thero monitoring, on a continual basis, ol tho offender, if the offender rem»*
mains in the home with the child.

Geographic locations upon entry into core.
How placement is funded. Where placement (in the chiles hone area)

Henson for placement (here wu would noed to know—f incest or sexual abuse
has occurred, whot "actine out" the child hen done.
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bate and type of initial placement " -

Services provided to child and family prior to placement. ; <
Sortrices provided to child and family (whether foster family, guardian, etc)
placement. Here we want to be able to pick up on the incidence of

incest a3 it is defined in the Alaska Revised Criminal Code Comraentarty, Sect*
fon 11.41.450 INCEST and also Section 11.41*430, subsection (&) (1). Section -
11.41.410 Subsection (a) @4).
9 - *

- -

Placement status of sibling.
Dispositional goal for the child and time by which the goal should be attained.

Other agencies providing to or having responsibility for the child anu the famsr
ily....what monitoring i1s done on these agencies; ex: 1f the therapy of the
child and the offender is carried on by a Frmdlan analysiat.

Do the records of case transactions include: ‘ -1 &

dates and changes in legal status.

date, typo and location of subsequent placements. Reason forchange,

dates of case reviews.

dates and description ~ of outcomes of dispositional reviews,

dates and description of servicce provided to the child and family by tho rospon
oiblc agency and other agencies with which tho child and family has contact. In
this area include foster or guardian.

dates of visits botween agency and child, agency and natural parents, (and horo
it would be helpful to know if the natural parodta iro scpcrated (living apart)
is the othor parent informed of the issue ana the cnilds placement) agency and
foster parents, and child and natural parents, cxtendod family in tho case of
no natural parents available,

dote and termination of parental rights.

harriers to adoption when parental richts nrg tominntcd (hero ogain did tho
child havo a attorney to protect his/her richts propwrty-wiso as voll no
othcrwiso).

date of discharge, and discharge status (e.g. with natural, parents or relatives,
adoptive plaoemcnt, transferred to another agency; has rt chod majority, death,
marriage, othor (here: what is other)

whothor child was adopted with the assistance of a subsidy and by whom (foster
parents, relatives, others, were relatives informed of the adoption prior if
foster parents are tho party who does adopt),

dates child enters placement thru any agency.

when tho offender is involved with the coutt. system as a offendor.

i.hat avenues of complaints docs the child have? The *amily havo?

aro attempting to work up a reporting shoot for police, physician, crisis
workers, otc. and vo must havo some idea of what your data will rovoal to moah
those reporting sheets with your racords.
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Was the offender thru the court system o*, involved only in therapy, monitoring?
and What monitoring i3 done on out-of-state placement or adoption.

Thank you very much for your time and effort on this matter. It is important

to The Judith Group that we have this information. There was a meeting of the . j =
various law enforcement agencies in Juneau in February and we have requested .
copies of that meeting. They have not arrived as yet but we wUjL wait patiently, .

I guess. What else 16 new, < .. e - J
Anyway, thank you'?n advance. ﬁ;pefuily everything we have ;skedfyou about is
already either in your data system or is being programmed in”® ; .S § <
Kext, how do we go about receiving this data? * S I | R
Sincerely,

<ioan Bennett Schrader, Seo.
Tho Juaith Group

cc; Faye Gutherio
Dr. McGinnis
Kenoi-Soldotna JRC
Kenai Social Sorvice Office
Alaska Family Violonco Program; 5. lodormar. =

URSA
All Advocatoo

Richard C, Jlackor - .V
Commiosionor H, Hoimo ,

«



JAYS. HAVMOD, GOVEMM

DEPT. OF IHEAVTH AND SOCIAL SERVICES
Pouch H-05

onnjo/f» socui sotnas Ouneau, Alaska 99811

April 3, 1979

Ms. Joan Bennett Schrader
Secretrry

The Judith Group

Box 2334

Soldotna, Alaska 99669

Dear Ms. Schrader:

We appreciate your concern for victims of incest who are referred to the
Division of Social Services. The primary concern of all social service
workers within the Division is to protect any child who is in danger of
harm in nis living situation. Therefore, when referral 1is received the
social service worker investigates as is needed to assess the inrnediatc
danger to the child. |If a child is found to be in need of lonoval from
his home, he will be placed in a foster family. The worker develops a
specific case plan, given the facts of the situation, which is based at
efforts to rehabilitate and reunite the family. Wotkers provide services
to children in foster care as well as to the families of the children.

In cases where removal of a child from his home 1is not required but :iierc
is need for protective intervention, the worker®s efforts will be focused
at working with the family to in] rove the situation which brought them V
the agency®"s attention. Case reviews occur every three months to insure

that all needed services arc being brought to bear to remediate the situa—
tion.

lor reasons of confidentiality, we cannot provide specific details on cas”s
kindled by our workers. Information can only be shared on an aggregate
basis, as through th Monthly Statistical Report produced by the Division
of Social Services. As requested, wc arc enclosing a copy of the latest
fonthly Statistical Report and will he happy to add you to the mailing list
for future copies.

Sincerefy,

Art Holmberg
Director

enclosure

/mm
CM » 1JIM AH:-NK - kk
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March 18, 1980 Soldotna Hearing on the

White Hou.ie Conference on Famlies
L 3 . *. t t

I am Joan Bennett Schrader and

half. ; -

As a member of this community 1 have grave
follow-thru on the care our youngsters
Institutions and Foster Homes receive.

* _Cl I g - ’*I'F'

Eooiecure any infogmati%non.what happens to EQem is .extremeiy-
— % = - = . - - . »

KEasily accesaable information on the placement of. thes«7"y6ung = i

- /) "people. I am not advooating identifiable®inforaationvblut~®father

siic >"the knowledge communities should have ga> <ikewl*ioth&cPiaoement. ;" v";

be in fos&er-care, that a worker has formated;,* caseplanj

g-the worker 1is in contact on a monthly basis-with, thef.ryoung person-

Further-more, that monthly personal reporter where poosibl$»ifca

made to the family of the young person by the same “wpplcetv ox*vlh !
the case where one worker cannot handle this..that thl?TDOu”orkers
are able to assure the family of some work-in-the-D00”"nae seen

and spoken with the young person.. That .the .worker ibe"1dentified b
name*,and a phone number or address be made available ta Ath% .famil
-

-
In the Preformance Review of the Department of Health £o.cial."
Services, Juvenile Confinement Programs, dated. Septeraber/;28,; 198

and signed by Gerald Wilkerson, CPA. xfxtkx cm-behalf of. the
Legislative Auditor, Division of Legislative Audit»-v paga. :i0
listed under

P e

'y " =L A "1

S
D, Juvenile Treatment Plan occ. V't-;**: W =
g f **

*60% of the Department and child care facilitjre juvenile files

dxdxnol tested did not contain a detailed treatment p3;an for
=the juvonilei. ; ; , «\0 »Vi

In order to assure that juvenile needs a>e meS while in-inatlt-
utional care, a through evaluation-of* n6dda and"& method; tf.
meeting these needs should be prepared by either the DepartmentF
caaeworkor or the institutions staff. If the”plan is* djaatiajsBtr:
developed by the institution, it should be subject to review by
the Departments caseworker. 4NF B >F e

P 11 -
age M ol -

"Although DOC has a formal decision process fob placing -juvenile,
in child care facilities, 57# of the DOC files tested did; not

lpdicate howi tho placement decision was reached.; AT DSg 5%# of
<ErtnetectGs “files did not indicate the basis for the placement

oeciaion. —eeedip == A' A .
Although consideration of all alternative placements 1s nocessar-
to assure tho beet possible care by the juvonileB. The alternat;

SonS|dered and the reasons_for the final selection should be
ocumentcd to ensure juveniles receive due process.



- < N
- . ../ -
F. 1Caseworker cor act with the _juvenile

..... (X ‘m / fi-ti *m> *7V ! A |

41
"é?# of the Department and child care facility fileB tested, -
indicated the Department®s caseworker had very limited, if-any* .
k contact with juveniles after placement. Also, DOC" practice- .t
precludes probation officer
& at McLaughlin Youth Center

- ) . m am
G. Evaluation of the juvenile”™l progress.
- - xli, ",V
v * "Half of the DOC and 30# of the DSS files tested did not ’ ;X

contain any institutional-evaluation of the juvenile. Additionaly
W 7/5# and 37# of the DOC and DSS. files, respeo.tively, did notv{y*> =
v.contain an evaluation of the juvenile by the Departments case--/
worker,. Testing og the institutions files indicated 1-8% of the °
"™ juveniles had not been evaluated, Another ,M# gsxiai.Kmat of the
: "files contained evaluations which did not address, the

im "Our testing found that 16# of ,the cases reviewed did not indicat

. regular progress reports were sent to parents. ;tThe Department
Should forward copies of all evaluations to the -juveniles* parent
including any necessary explanations or comments.” -V.vV

N,.The above are only some of the problems with DSS. and DOC. — 1
>believe that communities should be informed on ;What the DOC and
/j/ i DSS are-doing with children and yoyng people, -y j , -(v
r “fremfiirrt, | —————————- .
r "rrWe don: have a right to information from them and it should not
take a copy of the auditors report to finally, enable.ua to put
our finger on what is happening to these childre%. J
-{,- -_— ;*_- -
Last year a request was placed before che DSS» Juneaujfor infor:
on what happens tochildren who are within tho child.-care system.

They werex asked...... g \J 57 % T A A % e

Are there case plans for these children, whether they remain 1in
their homes or are placed out of their nomes?

Is there regular follow-up?

Are there preventative services available to tho family on a
monitoied basis? (This is trfe case of child abueo/neglect)

What reveiwo are mandated? How regular?

Can tho following information beg gained from your* fit** data
system. ......

Date of birth, sex, ago, race religion.
Fami lv..Btructpp.»ARMW<jJ,ng nucular and oxtondod familyi longt

of time a step-parent or guardianship relation has exiotod?
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Page three March 18, 1980 Boldotna Testimony Y/
White House Conference®™ on Families

? . - N

Any,handicapped condition, physical, emotlonaleducatlona)* v;V

V. I . ] 0 -<*'»<
Has the child been evaluated and what free, special servioea ,have
been provided?

:Has-the child enter Care (court order OI voluntary jplaoeaent) and
the nature of the custody agreement.’ WaB the victim of incest.or
sexual abuse provided with a attorney 1O |nsureAcompI|ance ;with
.their right to the same interest the child in a"divorce case would
have? The nature of the’custody agreement. Is there monitoring?
On a continual basis? Of the offender if the offender remains
W|th|n the home with the child?

i - L, A% Mr X
How placement 1is funded " Where placement (foster care) 1in the
Childs home area., \ =, . ; S - -

- * ~

Reason forrplacement of child# If incest or ser-al abuse has occ
- . . 1A

what acting o it the child has,done, 'r Gyt T fv

Date and tfyne of initial placement 1-.) A e & e

Services prodded' to the chlld and famlly p=-ior to the placement

Services provided to the child.and*family (whether foster family,
guardian, etc.) during placement. Placefnent St?ﬁHiqu sinJgngs.

Dispositional goal of child and date by which the goal Ghould be
attained. _ i © ok ke - -4 1* -
Other agencies provided to or having responsibility for the <;hil
and family, what monitoring 1is done onthese agencies?

Do thj records of casetransactionsinclude ! -

dates and changes in legal status

date, type and location ofsubsequent placements. Reason for
the change.

Dates of case reviews. -

Dates u,.Q atixpaudtlisuiixaf description of outcomes of dlaposltlo
reviews.

7 1»

Dutes of visits between ~hild and agency, natural parents and
agency. Here it would be helpful to know if the natural parent,
are cooperated, (living apart) 1is the other parent informed of
the issue and the chiid3 placement? Visits between foster pare:
and agency. Between child and natural parentB, child and exter.
family in tho case no natural parents are available.

Date of termination of parental righto.

Barriers to adoption when parental rights are terminated, did
an attorney protect tho childs rights, property-wise as well ai

other-wioo?
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.- - e | |
<Pate of discharge and discharge status. With whom? Natural®,; Vv
parents, foster parents, relatives, adoption placement, trans—
ferred to another agen%y, reached majority, "death, marriage, other
what is other? -
r "fov- v

Whether child was adopted with assistance of “subsidy? ~ By whomfc-"*".

T "

Is the offender, in cases of child abuse, sexual abuse.lnvolved
with the court? As an offender? How? & &-'m Hoall*

m VA xrheredp [ sy ow o

What avenues of complaint does the child ML N -

“If the offendéf IS ihdoivéd in the

therapy, monitoring done...,what
What monitoring is done in out of
These were questions placed sefore the DSS a*y6af ago and foi Jy

reasons of confidentiality they were not answered. | believe we =
Vave a right to this information. Or ~ b a s 1 s only, not" -v

. on individual cases. Everything askea should have been available

to any person. It was not then, and after reading the Auditors
report, 1 can understand why. * bk \C O * . s

In order for community members to supprrt a reasonable and usefull
program for aid to children and families, records must be kept.

*-

Ky reccommendation would be for the DSS and D? J to be directed
tc keep them and to make their data system have spacwj for the
questions they were asked.

Thank you for listening.

Respectfully submitted,

“mX */ * & e AtstsO <

y Jaon Bennett Schrader

P.0. Box 1261*
Kenai, Alaska 99611



The Judith Group, Inc.
10X ?334

Soldotna, Alaska 99669
April 4, 1979 -

Division of Social Service
400 Gambell

Anchorage, Alaska 9951
Attention: Tom Janidlo:

Dear Hr. Janidlo,

The following are the population resolutions from the Kenai Peninsula Borough
for this area of the Borough.

The City of Kenoi 4374
The City of Soldotna
Starling 1374
Ninilchik 470

Because of the scarcity of time statistics for the Honor anil Seward areas, with

one exception, are not included. The ton;. Minor ucod here includes all up to 18 y:
rrom the Soldotna Police (1977-7&) Ho involvement of Minors in any crine
of a scr'nl nature, (as victim)
Alasxa State Police (1978) Mo involvement of a Minor in any crime
(Kenai-SoldoIna area) .of a sexual nature, (as victim)
Kenai City Police (1977-73) Four (4) to six ((») seperate incidents

Muring 1977 - 70. There are no flgur
fur how many children were involved in
each incident. TO {secure more slots <r.
thin vnul 1 noen.s™ji L>= > "hfind »«<*nrch”
of ov- r night (%) thn"iI*mi<i ca; *tin
Kenai lol >0 > no* h1lve the staff nuc
for such a process. The 4-6 cases wort
Child Kolos Inticn.

Seward City Police 11978) Ono (1) caso of incest U tmnle) that
resulted in Court Action, not on the
incest related area, but on a "Contrib—
uting To Thu Delinquency of a Minor" to—
others. This matter "us reported as
required by Law, to the Social Service.



Tom Janidlo from The Judith ."roup

District Attorney Office (Kenai)

Social Service Kenai Office

1977*78

Page } ol” J

1rr7=mm

Cases reaching formal stage
to end of March

howd” A>tasc Fvious
Three (3)

Statutory Jape
Two (?) *

(possible Minor Involi
no way to tell from :

Four (4)

Mnpe

Contrib. Pel. of a Minor

Three (3) Felony (pefin
Ten (10) Misdemeanor

(no way to know if th
were sex involvement

Office Contacts
Two (?) sexual involv*

(alleged

Seventeen (17) alleged inces
cn3es, Femolo One (1) sent
ircsncutors Office.

Tom, you will appreciate the hurry that this involved and that hnd we more time we
(The Judith Group) would havo had all of these roport3 much more comprohenxivo.

Hope this will assist you and let us know what happens.

Sincerely,

Joan =hiiinott Schrader,
The Judith Group

Sec.

cc; Juv. Intake Officor (Kenat)
*ocial Ter/ice (Konaib)
".=egd Police

iynol Jolice

Serial Care Center

"Hr.trict /.ttomcyn (Kenat)

..Inskn State I"olico (Soldotna)
"eoldotna Volice

iivision of Corrections (Konai)
Central Ponin.niln Mental Health

Kenai renimsula School iii.strict (?, Taouchner)
Alaska Court System (Kenai)
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£ M / /4K HWHOHO, BOVERNOR

DEPARTMENT OF LAW
POUCH KC - STATE CAPITOL

CRIMINAL DIVISION JUNEAU, ALASKA 99811
February 6, 1981

The Honorable Vic Fischer

Chairman, Senate State Affairs Committee
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Re: SB 90
Dear Senator Fischer:

At the January 29, 1981 meetina of the Senate
State Affairs Committee you requested that I provide the
Committee with proposed amendments to SB 90, An Act relating
to privacy and public information. Additionally, you requested
that 1 incorporate as many suggestions for amendments that
were raised during public testimony that would be consistent
with the administration®s proposed procedural regulations on
public records and the general approach to r.he subject
adopted by the Department of Law after consulting with other
state agencies.

To this end, 1 have drafted and enclosed for your
Committee™s consideration a proposed committee substitute
for SB 90. Additionally, 1 have prepared a draft of commentary
to accompany the legislation. The commentary should naturally
be expanded and revised to provide evidence of legislative
intent as the bill itself is revised. The draft commentary
highlights the differences between tlie proposed committee
substitute and SB 90.

While the proposed committee substitute makes a
number of substantive and technical changes to SB 90, the
following changes should be noted:

1. The proposed committee substitute permits
a reduction or waiver of copying fees
in the public interest, consistent with
public testimony and the administration®s
proposed regulations on the subject.
Sec. 40.25.015(d).

2. The proposed committee substitute allows
a person tr obtain 20 pages of a record
copied witnout charge within any 24-hour
period, consistent with public testi—
mony and the administration®s proposed
regulations on tho subject. Sec. 40.25.015(d).



The Honorable Vic Fischer February 6, 1981
Alaska State Senate Page 2

3. The proposed committee substitute spe—
cifies a reasonable time frame to permit
a governmental unit to search ror and
locate a requested record and to deter—
mine whether an exemption to disclosure
applies. This approach 1is consistent
with the administration®s proposed
regulations on the subject, prior
versions of the Dbill, and the federal
act. Sec. 40..7°5.020.

4. The proposed committee substitute reduces
the number of exemptions from the duty
to make disclosure from 17 to 12. This
approach 1is consistent with general public
testimony on the bill. Sec. 40.25.030(a).

5. The proposed committee substitute
specifies guidelines that are to be used
by government in determining whether
disclosure of a particular record would
constitute an unwarranted invasion of
privacy. Though not specifically
defining the "right to privacy"™, the
guidelines are consistent with public
testimony that has requested clarification
on this 1issue. Sec. 40.25.030(b).

6. The proposed committee substitute provides
a mechanism to allow a person whose
privacy interests may be invaded unwarrantly
by disclosure of a public record to present
arguments against disc’osure to the gcvern-
mcntal unit. Sec. 40.25.030(c).

7. The proposed committo*~ substitute provides
a mechanism whereby individuals can
compel government to correct or amenc
incomplete or innaccuxate information
in records pertaining to them. Sec.
40.25.060.

It also should be noted that the proposed con .nittee
substitute retains those sections of SB 90 that received
virtually unanimous support during public testimony, 1including:
(1) the prohibition against charging the public for the
costs of document searches; (2) the inclusion of municipalities
within the coverage of tho bill; and (3) the simplified
injunctive relief provisions.



The Honorable Vic Fischer February 6, 1981
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There is likely to be some disagreement as to
several of the changes made by the proposed committee substitute.
Most notably, employee personnel evaluations and the names
of crime victims are exempt from puolic disclosure under the
proposed committee substitute. However, these relatively
minor areas oi disagreement should not detract from the
general consersus that has developed on the need for legislation
on the subject and the significant areas of agreement among
all proposals.

I will, of course, be available to discuss this
matter further with you at your convenience and to answer
any questions that the proposed committee substitute may
raise. In the meantime, | look forward to working with the
committee during mark-up of SB 90. I have taken the liberty
of copying Senator Parr with this letter, the proposed
committee substitute and the draft commentary, as 1 know
that as the biLl"s primary sponsor he will take particular
interest in reviewing the changes made to SB 90 by the
proposed committee substitute.

Very truly yours

WILSON L. CONDON
ATTORNEv GENERAL

DANIEL v, HICKEY
CHIEF PT-OSECUTOR

Bacry *Jeftrey Stern
/assistant™IAttorney General

BJS:dm

cc: The Honorable Charles H. Parr
Alaska State Senate

Wilson L. Condon
Attorney General

Jerry Reinwand
Executive Assistant to Governor

Keith Specking
Legislative Assistant

Art Peterson
Assistant Attorney General



Senator Vic Fischer, Chaiiman
Senate State Affairs Comnittee
State Capitol

Pouch V

Juneau, Alaska 99811

Dear Senator Fischer:

I am writing you about 2 bills you are currently considering. These
are SB90 and SB153.

SB90 might open up government, but woulu be harmful 1in the process.
Executive sessions are a must to insure that the legal 8 personnel
aspects of goverrments are not endangered. This 1is especially true

in smaller conmunities where it is difficult to keep anything "private".

The City*"s personnel records must also be closed. |If they become open
records, then very little will be put in them for reference purposes and
tlie general administration of the personnel function.

While i1t might seem simple or easy for larger rornnuni” '3 to produce records
on request, smaller ones with only one or two employees in the clerk®s office
can"t comply in that fashion. Many records arc stored away in boxes and old
files and are not easily accessible.

Regarding SB153, the City of Nome is presently in court with the Methodist,
Lutheran anti Catholic churches over similar issues. We have 14 churches in
Nome, almost all of them in "missionary status”. They have lad a great deal
of tlieir land and property exempt until recently when the City said that we
couldn*t afford it any longer, in 19"S, this exempt property was valued at
$2,300,000. Cut was when our total real property was $29,000,000. If any—
thing should he done to the statutes regarding non-profit religious property,
it should be to clarify and strengthen than.

Thank you for the opportunity to corment.

Sincerely,
r- / -11

Ilvan L. Kidom
City Manager

cc: Mayor U City Council
Bob Hicks



CITY OF SEWARD

CITY MANAGES 2:4.521a

COMPTROLLER ji+.5:16

P, O UOK 31T 274_5213
SEWARD, ALASKA 99664 INFORMATION

CITY POLICE 224.5201

2/11/81

State Affairs Committee
Pouch V
Juneau, Ak 99811

Dear Mr. Chairman:

I am presenting written testimony concerning the Privacy and Public Information
Act. If this bill passes, next year you will be taking more testimony on what
to do about the great apathy of witnesses to crimes. Most people will ot

be cooperating with police if they are aware that their names, address and
other personal information can be given to the public. We will be unnb to
protect any witness that does not come unde: the heading of "confidential
informant.”

My second concern 1is this: Will the public be made aware that they will be paying
additional thousands of dollars a year to staff a governmental unit to produce
these records in each community, since they will be charged only "direct” costs
such as copy Tees, etc.

Who will be making the public aware of what this bill provides? Any informant of
any crime will no longer have any right to privacy, except during Investigations.
Unlike the r.ews media, we do not have a conflict of interest issue here, except
that we would like to protect the people frcn testifying to palice under any air
of vendetta that this bill will harbor.

Sincerelv
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10spital

*1C . .
v ;$W - --0n 319 Seward Si . Juneau. Alaska 99S01 (907) 5S6-1790

REPRESENTING ACUTE. LONG TERM AND OUTPATIENT FACILITIES

Wﬂ* February 17, 1981

The Honorable Charlie Parr

<\l Alaska State Senate
%hw Pouch V, State Capitol Euilding

Juneau, Alaska 99811

<" Dear Senator Parr:
A0l
The Alaska State Hospital Association has reviewed Senate
WAL D> Bill 90 and recommends that the following amendments be
Ry adopted.
1. Page 3 Lines 13-18

The exemption found 1in Subsection (6) should include
patient financial information and the reference to
autopsy reports ought to be moved from this section
to a senarate section.

Kational: a) Patient financial data while not part
of a medical record, remains personal
data about a patient, not the facility
and as such should be protected.

b) Autopsy reports should be accessible
=phen a court has determined the need
for an inquest pursuant to AS 11.65.020.
A requirement that autopsy reports should
be public records simply because the
person had nor recently seen a physician,
seems to serve no apparent public good.

Page 3 Lines 19-20
Sui:oci:in (f) should include an exemption for medical
records and read as follows:

(f) Pnless specifically exempted from disclosure by
statute, .<I1 records except those specified under (c)
of chi c< = . >n, bee ;i public after they are 20 years
oTd.



February 17, 1981
The Honorable Charlie Parr
Page two

Rational: Patient medical records are private and ought
be disclosed only at the direction of the
person subject to the record.

3. Page 6 Lines 3-7
Subsection (i) ought to be rewritten to include only
managerial positions where the poison has discretionary
power over the operation cf the entity and the reference

to job performance and ability to perform the job ought
to be struck.

Ratiorai: Governmental employees ought not be treated
differently than non-governmental employees
unless there is a specific public good to be
served. We can see no good and potential
exposure to harassment by the disclosure of the
compensation of a cook, janitor, clerk, nurse
or other non-management personnel The
references to jtb review and abil"t" to per—
form 1s a type cf information exempted under
(3)-(S) of Section .015 and as such ought
to be protected for public employees as well.

Thank you for your consideration of these items. We will be
happy 1o respond to any questions you may have

Sincere! =

Der.nis L. DeWitt
Exccut:Vi . ..»civil

DLD/b

cc: Scr.au.:a Vic Fischer
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OOt-MENTS ON SB 90 entitled "An Act relating to privacy and public information;
and changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure."

Page 1 - No suggested changes
Page 2
line 16 - aod the words "in person”™ (2 coaments)
line 17 - add "The request can be node verbally or in writing."”

beginning line 19 through 22 - a fee should be charged for searching for the
records

bill should permit uunicipalities to establish a charge for documents which
does not exceed the actual cost of producing and duplicating the docuncnts.

establish a uniform fee schedule similiar to the regs proposed by the
governor. - 20 pages free within a 24 hour period

Less than 100 copies free - Cannissioner of Administration shall by regulation

provide a method by which indigent persons may secure information without
payment of fees.

Fee shculd be vraived in the public interest.
Fees should not be used to discourage the public
Fees currently charged are prohibitive,

lint 25 - add federal law or regulation

add "or required to bo kept confidential by federal law or regulation

Page 3
*Jnes 19 through 21 - Include "applicants” j txpaul social services to include
public Ixnefits

lines 22 through 25 - excretion too Droad; should be deleted (2 ctcncnts)

Page U
lines 5 through 8 - Who decider, what are trade secrets, etc?

lines 9 tnrough 10 - Current driver®s manual contains uonplc questions which
are In strae casco, actual questions ot drivers license test.

tine 11 - "Intelllf nee" needs to be defined.

Excludes those records prepared by a police officer at the tint the original
action is taken.

Excludes original entry police records - doesn’t allow rhc press to be
a watchdog to ocv that police do not violate civil righta.

Do not alter s*cticn» mist be read in tandem with page 6, line 8 through 12.



Comments SB 90
Page 2

Page 5
lines 1 through 6 - Who makes the decision?

line 29 - rewrite subsection (h) to read:
(h) The exceptions pvovided under this section do not preclude

(1) production and release of subpoenaed records or information to a
state or municipal agency during the course of an investigation;

(2 production and release of records to the cmbudsmanwhsi requested during
the course of an investigation by him; records released to the ombudsman
shall be kept confidential by him vhile the records are in his custody,
except the ombudsman nay, upon prior notice to the agency, release the
records to the court for in camera review pursuant to AS A0.25.025(d).

Page 6
lines 3 through 7 - Oppose access to an employee™s record of current performance
on the job. (3 comments).

Each municipality should make the decision on persormelrecords.

beginning line 27 - ....the records shall be made [promptly] available to the
person making the request within 10 days of the receipt of the request.

as soon as practible but no more than 10 days.

Must alltw for 10 days because it places the request over all othergovemment
business. (2 comments)

Frage 7
lines 1 through 11 - the use of the word "suitable™ is too vague. Should use
Federal FOIA "reasonable segregability”.

Any governmental unit that is applying an exemption should be required to include
a packet of instructions, including the form drawn up by the Superior Court, on
how to proceed in court withcut counsel to challenge tlie exemption.

lines 15 through 29 - smaller ccoiunitics don"t liave Superior Court Judge full
rime. Suggestion that the magistrate®s office do initial paperwork.

line 26 - change to "actual" attorney fees.

Page 8
line 25 through 29 - Who is the "head" of a goverrncntal unit? What is on a

"agency? If an agency is a department, the commissioner wool 1be the *head"”; if
agency means the division, tlie director would be the "head". Who is the "head"
of for example, the Hunan Rights Commission - the Executive Director or the Chair?

Would you need a "desigpec™ in each office location - for example, an employee in
Fairbanks Natural Resources office need to contact a designated custodian in
Anchorage before releasing a record?



Onments SB 90
Page 3

Page 8 con"t
line 7 - case should be heard as a priority matter. 10 - 30 days maximum to hear
trial.

line 16 - change reasonable to actual attorney fees and other actual litigation
costs.

line 27 - definition of “governmental unit" should include "governmental
instrumentality”, "public corporation”, ,REAA"™ and "independent contractors
paid with government funds but limited only to those activities related to the
government contracts.”

Page 9
line 11 - include "corrputer maintained records and information stored in a
" _ogputer system"

line 24 - What is a "public body?" Would for exanple, this section apply in
a meeting between several state agencies ;nd thi. U.S. Amy?

beginning at line 28 - delete entire section - Repeals present authority of state

or local government body to go into executive session to discuss matters which

are required or authorized by federal law to be discussed iIn executive session.
Would also repeal die present authority of municipalities to establish by charter

or ordinance additional subjects which may be discussed in executive session.
( Above supported by Juneau, Kodiak, Nome and Municipal League)

OTHER COMMITS

Exempt municipalities (Kodiak, Juneau, Municipal League)

Don’t oxcnpt municipalities (8 cornnants)

Allcw municipalities to opt out after adopting similar ordinance.

Include an Adninistrative Appeal process.

Define "right to privacy” and "unjustifiable intrusion into a person’s right
of privacy."

Someone who would Le adversely affected by disclosure of an arguably exorpt
record should be allowed to intervene in a case involving the application of
an exception.

Change pronouns ro read he/she, him/her

Witnesses will not be protected if nanca, addresses S other personal info can
be glvun to the public.

Reccmcnd preparing poster to be hung in each office - 1) how to request Info;
2)cost per page; 3) public®s right to know; 4) what to do for mforctUEnt.

Each governmental unit should be required to keep a file of letters of denial
that should itself be mode public.

Burden of proof sl-*ild rest with the governmental unit. Presmpcicn in favor of
disclosure



Cooment SB 90

Page 4

Preliminary labor negotiations should be private.

Public is not even aware of what is available.

Public wil*.. be paying additional "thousands of dollars™ to staff a government

unit to produce these records.

Page 10, Section 4 - good faith defense should be clearly limited as applying cnlv
to inpairing the availability of a public record.



OFFICE OF THE FEDERAL INSPECTOR
ALASKA NATURAL GAS TRANSPORTATION SYSTEM
POUCH 6619, ANCHORAGE, ALASKA 99502
907-271-3668

4 |-th Ibtfl

The Honorable Vic Fischer
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Dear Senator Fischer:

The State Affairs Committee 1is holding public hearings on Senate
Bill No. 90 introduced by you, Senators Parr, Stimson and Rodey. The
Office of the Federal Inspector, Alaska Natural Gas Transportation System
(ANGTS) has reviewed the bill and urges the State Affairs Committee to
consider its comments. AS 09.25.120, one of the statutes which would be
repealed by SB 90, sets out various exceptions to public disclosure.
One category of documents excepted from public disclosure by AS 09.25.120
is "'documents required to be kept confidential by a federal law or regu-
lation..." This exception should be included in any legislation addressing
freedom of information in this State.

This exemption is important both to the current Alaska natural gas
pi pciine construction project and to other relations with the federal
government. The State Pipeline Coordinator®s Office and the Federal
Inspector’s Office enjoy a free flow of Information between them which
helps both agencies to adequately monitor construction of the gasline.
The State and the Federal Inspector"s Office are negotiating a joint
agreement which in part addresses the confidentiality of documents
exchanged between them, and the agreement depends on the existence of a
State statute exempting such documents from public disclosure. Any
change will jeopardize this interchange of documents between the Federal
Inspector and the State Pipeline Coordinator.



With these concerns in mind, the Federal Inspector®s Office recom-
mends that the legislature clearly include this exemption in SB 90 by
changing the proposed Sec. 40.25.015(e)(1) to read as follows:

(D) Those exempted from disclosure by State statute or required to be
kept confidential by federal law or regulation;

Thank you for the opportunity comment on SB 90.

Sincerely,

XKt- T-

Cheri C. .Jacobus
Attorney



Alaska Newspaper Association

c/o Box 710, Fairbanks, AK 99707

EOUNq%EGW%MERS January 27, 1980

R WOoO0D
&ﬁ%ﬁ%@é Sen. Vic Fischer, chairman
State Affairs Committee

Kﬂ“ﬁgﬁﬁ$M“NG Alaska State Senate
Pouch V
LOREN STEWART Juneau, AK 99811

a N#at kxn=*

MAX SWEARINGEN
He: Senate Bill 90

GLEN COBB
TOM GIBBCNEY Dear Sen. Fischer:
IMC MARTIN I"m unable to attend your committee®s hearing Thursday
on SB90, the FOI and privacy bill, but wanted you to know
our organization will be following this legislation closely
GP@N%%HMJ; and look forward to helping improve it.
LEW WH LI Also, we appreciate the fact you have demonstrated the
ﬁw importance of the FOl-privacy issue by scheduling a hearing
so early in the session.
CARL SAMPSON
The Alaska Newspaper Association has not taken a position
TOM SSAPP on SE90 but is encouraging its members to study the measure
Aincomit and offer comments and suggestions on an individual basis. In

the meantime, we endorse the suggestions nadc by Prof. Dean
Gottehrcr of the Alaska Freedom of Information Task Force, of
which the ANA 1is a member.

Generally speaking, it"s our belief SB90 is a step in the
right direction.

Thank you again.

Sincerely,

K*»nt Sturgis, chairman
ANA Legislative Commit too

cc: Kay Fanning, Anchorage
Dean Gottchror, Fairbanks
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Speak for
yourself

Whether they were based on his experiences or
on some other wisdom, we believe Juneau City-
Bo.ough Attorney Lee Sharp’s testimony on a
state freedom of information Dill was an affront to
the city-borough assembly and the people of this
municipality.

According to Mr. Sharp’s opinion, city officials
and no one else should determine which informa-
tion is open to the public. For the purposes of
freedom of information, municipalities are not a
part of the state of Alaska, says Mr. Sharp.
Rather, they are independent feifdoms in which
local assembly members can open and close local
records at will. This feudal concept of freedom of
information position has consistently been re-
jected by state courts. Nevertheless. Mr. Sharp
continues to insist it is a viable modus operandi
for local governments.

We couldn't disagree more. Local governments
receive a major portion of their funding from the
state. In fact, local governments are created by
the state. In every area we can think of, local
governments must comply with state law. Ac-
cording to Mr. Sharp's position, however, local
governments should be free to close all of their
records, if they so desire.

That simply isn’ts proper way to run a govern-
ment The rity-borough government, as well as
the state and federal governments, are govern-
ments of the people. To argue a group of elected
or appointed government officials can combine to
hide information from the rest of the people is a
concept we and all Alaskans must reject outright,
with very few exceptions.

As Mr. Sharp fully knows, according to current
state law. “The people, in delegating authority, do
not give their publkr servants the nght to decide
what IS good lot them to know and what is not
good for them to know." It is the law which in-
cludes that statement which Mr. Sharp seeks to
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~ repeai on me iocai

Generally speaking, the local city-borough as-
sembly has been relatively responsive to freedom
of information requests — especially after they
were taken to court and lost. Last summer, the
Juneau Empire was forced .to seek a preliminary
injunction against the city-borough to obtain
public information, the names and qualifications
of applicants for city-borough manager, police
chief and fire chief. At the urging of Mr. Sharp,
the assembly and city-borough manager had
refused our requests.

As occurred in the three previous statewide
cases and one since, the preliminary injunction
ordering the city-borough to hand over the appli-
cants was granted over the protests of Mr. Sharp.

Now we find Mr. Sharp advocating that
municipalities be given the right to exempt
themselves from any state freedom of information
law. And, shockingly, some members of the city-
borough assembly — Mr. Sharp’s bosses — were
unaware of his anti-freedom of information lobby-
ing efforts. At least one city-borough assembly
member told us the assembly at no time has dis-
cussed or laid out a position on the subject.
> "l didn't agree with what he said, and it
(Sharp's testimony) doesn’t represent my position

I would hope it does not represent the as-
sembly’s position,” said Assembly member Dian-
ne Bergstrom.

According to City Manager Carl Laird, "It
hasn’t been brought up at an assembly meeting...
the assembly (members) are tlie policy-makers.
I'm not going to get involved in a policy decision.”

Therefore, we can only assume that Mr. Sharp's
comments are cither his personal opinions or
the official position of the assembly. If they are
his personal opinions, he has no right spending
city-borough time—and money—by offering
them. If they are not the assembly’s official posi-
tion why are they being offered as such?

As far as we have been able to determine, the
assembly has not adopted an official policy on
freedom of information.

Pntil the assembly publicly discusses and
adopts a position on the freedom of information
bill, we have some respectful advice for Mr.
Sharp speak for yourself.

Juneau ;
Empire
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CHARLIE PARR

ALASKA LEGISLATURE
S. R. Box 50599

. Pouch V
FlubanZZ,eA;gszk; 99701 Juneau. Alaska 99811
- 465-4908

January"29, 1981

MEMORANDUM

TO: Senator Vic Fischer, Chairman
Senate State Affairs Committee

FROM: Senator Charles H. Parr£?

SUBJECT: Senate Bill No. 90

The following is a brief summary f the key points in SB 90
relating to privacy and public information.

Section 010 gives the State policy of openness, and 1is

also found 1in existing statutes dealing with the
open meeting clause.

Section 015 provides that all records are open to inspec—

tion and copying, and provides that fees must be
limited to reasonable costs of duplication.

Beginning with (e) at page 2, line 23, there is a list
of items which are exempted from disclosure. These
may be grouped as protecting the right of privacy
guaranteed In the Alaska Constitution, or as matters
of public policy where the Legislature has found the
greater benefit to be withholding information.

Section 020, beginning on page 6. provides that a record
which can be made open by deleting certain confi—
dential parts wiP be released after the deletions
are made. It also says that refusal to release
records must be made 1in writing.

Section 025 establishes a mechanism for obtaining a court
order to require the government agency to release
the information. A court may examine the records

in camera to determine whether they should or should
not be released.

Section 035 gives a civil cause of action against a per—
son wrongfully withholding records, and protects
the person who 1is withholding them 1in good faith.



Senator Fischer -2 - January 29, 1981

Section 040 is the definition section.

Sections 2 and 3 of the bill, beginning on page 9, line
22, deal with the State open-meeting law and remove
the authority of a municipality to hold executive
sessions other than in accordance with State law

CHP :vc



THE FOLLOWING DOCUMENT(S) [LAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL.



FROW. Dean H. Gottehrer, Alaska Freedoa of Information Task Force
P. 0. Box 74573* Fairbanks $9707

Society of Professional Journalists

Farthest Norlii Chapter Sig+--. Chi
Sox 74573
Penrrinks, Ak. 9S707

January 26e 1981

Kc.-.bers

Senate Staté Affairs Corr.ittee oo -
Alaska Staie Legislature

Juneau, Alaska

Dear Corrittee I1™tr>bers:

On behalf of the Alaska Freedom of Inf&naation Task Force* I thank you for the opportunity
to subnit written lesttaony on Senate Eill 90.TIk? FOlI Task Force was organized by the -
Farthest horth Chapter of the Society of Professional Journalists and numbers nearly 40
trtr-bers, areng thcr post of the states daily newspapers, tiny weekly papers* broadcast
stations, raoarlr._es and other oc”™ia unionizations. The Task Force is dedicated to seekioc
the passage of a Freedom of InfcrratrOn bill that will bring government out ot the shade ;
where tho people®s business is tolrw hidden and keep it In the sunshine where that Is
presently the case.

I lvave our mx<jil*ers to judge any proposed logtstation againstthe current law. Or
LJiit stardci-J | believe S& 90 rates high. It Includes all branches of state .government,!
covers rumcipa and borough gcwerrreti*” ard provides for speedy access to inspect i
b<.ver.T.er.t inciz-cnts. Generally, it lujcs v<tSi free ond open ijvvcnratut so tf»it the. j-cvp

rvj Iro* wnai ii. U-iig dcro in their xune. For the dost part the exclusions 1Htihi in ;
mill are "ufcinnal and Icultirote and .Ixslonce tho sonctines conflicting rights of frcedu”
o* ir.for,* 32>en ard the rir*'t to privacy cf the Individual. m*e

- 1 - ;IF

- * 1
Ttrre ire, however, -ire ™»c*»s of w*? -Hill vv w?uld life to see itTianged. Fievently the.” 3
| :>1 cent.a ns no dot ioiil&n x>f the right of Kivacy. We belt vqg.thc legislature*, loilo*"

\li tonst lu7tinnal rarrdobe sHi&iu dnfyr.* i:«t » k> suggestr the lolloping.delinitial!.",
fnv. tv* _e.stori-rot of Torts. Fri/u“cy ik thdl rjint an mijviduil to I* urdlcCTeQ ~T.*Y
rviain t of a r.itfar concornirg tlox individual®s priwbtft life vhen tl.c ratter,
r-Mic.* £ o; 3 knd thJA (&) Mufti ?3 highly rifter.sivf* to a Reasonable person®and (tfm,
is rot 0' JMitiwtt totcern to the ictillc.

We Irchi exclusion listed in Ttc. <P.25.fi»5 (e}(Jl ihoulikKbb stricken fro | toe bill".}‘6
It of f-nl: u general nV.ure e« nju, records tie legislatuire; woald probably van! .
pjblu. cr-jiJ be- withheld tirVr hat Ptrlusion. itc. 40.29.019, {(3) concerns us for two *
reasons, -rrst, it potentially “tluoe*. original entry pol icc r"&ords— -those dodurcflts \

co> plotc-d vr.en a suspect ir. taken into, custody. Cue uf the roles®of the press iiiftcrterl <y
pis Le"™ Vs w  t~t no injiv(dual ircJ"olc ty thr police unjustly inj clnssrg original .
cr.fy "*c;ot” rakes tiut a arch greater, rorcrtial hazard. St-;or<li \C) of (13) speaks bi* ;}
u».;ast],fttWc intrusion »r.to a ri~ht of privacy. If-that langugt-<s tc *
rtrain I™"ci wind in other svctlor.s LT vhc till *v u*lieve a defifjuUlon 15 nsedec of *r.st . ]
Is * Iuss—i—1'jp—ablo intrusion.* T.Ir.ce II'At set”s oiloost* iipossifle,j4m» would prct*fjr to T
y J

nl - m 1. Dcihrnlcd to 8s»rim)j*m in foumnliMii W
-, - v -



Senate State Affairs Comittse -2- January 26, 198!

that language reroved. We don"t want _c see the police or other govertr™ntal unit
employees left with the impression that anything unflattering is private.

In a suit for disclosure, the burden of proof should rest with the governmental unit
to prove it wa? required not to release requested information. The courts should be
instructed to presine in fiver of disclosure.

Each gorcrrrcntal unit should ke retired to keep a file of jetters of denial of
information requests that should itself be public. This would 31low easy ronitoring of
coverrrtental units to determine whether they are complying with the law.

The hill dees not clearly include computer e-aintained records as it should. The section
defining records should be tended to include “inforr.ation stored in a computer system,”
Impendent contractors paid with govenrent funds should also te included ir. the bill"s
coverage. The definition of covorrrrental unit should include "independent contractor
paid with "public ror.ey in whole or in part and under the supervision of any of the above
groups or -units.*

Whether the state should charge for document copies arid hew uch 1is a c.-ucstim that has
plagued us for scne tine. Sore rxnbers believe the nedia should not be charged since
th?y ere doing the public"s bjsincss when requesting doejsents while researching a story
are Killing to pay. So cr.c, however, governmental unit should c
re than the actual COpYying COSt. The rethod contained in the Goverror®s proposed
regulations is a goc*] ce.prtr-ise. Fach requestor receives 20 pa.ges free of charge in
any 24 hour period, ftove that the charge is 10 cents per page. Currently a great

. ety of charges exists agencies. It wjld help all if thr Legislature stand*<ei...-
these Charges.

finally, ora las*, concern. 40 1 bill onrage 10oakes a good faith rellar.ee or

1Z oh othor Ilaw governin®? Confldentlahiy cf public records a defense egalnst tie
tri~e of mrcrilrvj with pulUc record*;. This defense should bo cKv.rh Iltrltv] as

UpH;rg cply to i-w-rir.g it* tvai)?htl ity of a public recor.4 and not to or.y of the
<esl 3= jcucns listed . t>i 11.56.br?ft.

Tl.e las* Yyi-j ha\? tcfcre you is not an enviable ere. You will be u»ged to ccUde this
or tfsit t"hrcb C grviernrgpt, this or tlot agcrcy, ant* > another of an._.Uitu?ln of
t.iei 0" rhcords »rc™ enwase under the hill. As yon address each of t:*»se rc i<ests,
I asi that, yvu recall that at I of MomirjrAn:_jJ units exist because tfwv an* Zuppartc*.!
with jct iit rvmies. the f.:bhc hv S rioht to knew wlvit is being dune with these funds.
frer.T” r. *h*? sursnino A test for all pee; Jr. Leaping govern: cnt oren (rinArily
= fthe people- rat : r«I»t. Rcranber that 75 percent of ail requests unler
the fidcrv.) trecocr. t-4 ir."c®=e_ijon 1vs CO0"C* fr;~ ncn—<K-tJia sources a>j rr.ly 2i i+rctrt
<run the r-dta.

$ipcer*~*ly yours.

O

ft it

hi,- t H \k< frm w t-
ft k(y . t"(As\i(MihA ANk %k

Fein 3. 2chrfr

(Miran
Ir=*|it"™ o* Ir.lon it or. Task fiii-ge
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TUESDAY

THURSDAY

1/28/81

SENATE STATE AFFAIRS

COMMITTEE MEETING SCHEDULE

Feb. 3
1:30 p.m.

EXEC. ORDER /M8

Relating to the transfer of the Alaska Council on
Science and Technology from the Department of En—
vironmental Conservation to the Department of Ad-
ministration.

Hearing

SENATE BILL 54

"An Act relating to the Alaska National Guard and
Naval Militia; and providing for an effective date

Hearing

SENATE 3ILL 72
"An Act relating to veterans and public records.

Hear Ing
Feb. 5
1:30 p.m.

SENATE HILL 90

"An Act relating to privacy and public 1information
and changirg Rule 65 of the Alaska Supreme Court
Rules of Civil Procedure.

All-sites teleconference hearing

ALL HEARINGS WILL BE CONDUCTED IN THE SENATE
STATE AFFAIRS COMMITTEE ROOM, DEHRENDS BLDG.,
FIRST F..OOR. IF YOU HAVE ANY QUESTIONS, PLEASE
CONTACT SEN. FISCHER®™S OFFICE (465-4954,4955).



THE LEGISLATURE OF THE STATE OF ALASKA
TWELETH LEGISLATURE

FISCAL NOTE

l. REQUEST
Bill/Resolution No. SB 90

Title"Ar. Act relating to privacy and public information; and changing Rule
Requested by Sen. Fischer Date

of Che Alaska Supreme Court Rules of Civil Procedure.”

IIl. FISCAL DETAIL.
Agency Affected Department of Lav
Program Category Affected General Government
BRU, Program, or Subprogram(s) Affected Legal Services
(Note: If more than one budget component is affected, separate line-itemm amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 .FY 86
100 PERSONAL SERVICES
2000 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

0 0 0 0 0 0

1UNDING (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS

OTHER (Spccifv Fund Source!

POSITION'S

FULL TIME 0 0 0 0 0 0
PART TIME
TEMPORARY

Il. ANALYSIS (Sec Fiscal Note Pi . aration Instructions, Section 111)

None of the Department of Law"s BRU"s, Legal Services, Prosecution
and Consumer Protection, expect that any significant fiscal impact
would result from tho passage and implementation of SB 90.

1 \VatVoy
IV. DATE January 21. 1981 .PREPARED BY _Richard® I. PcgueQ__
AGENCY Department of Law
Original Legislative Finance PHONE (*(m5 -3 695__
Cc: Budzct and Management

Prime Sponsor (First Legislator Named)
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January 28, 1981 O 840 K Street, Room 203
Anchorage, Alaska 99501

(907) 276-4011

| Pouch WO
Juneau, Alaska 99811
(907) 465-4970

Senator Victor Fischer
O P.O. Box 74358

and Members ) Fairbanks. Alaska 99707
Senate State Affairs Committee (907) 452-4001
Pouch V

Juneau, AK, 99811

Subject: SB 90

Dear Senator Fischer:

In his Third, and again in his Sixth Annual Report to the Hawaii
Legislature, Ombudsman Dol has noted increased interest and involvement of
people iIn their government. Citizens have encountered two primary areas
of difficulty iIn their attempts to learn about the workings of government
through the inspection of “ecords and files: 1. access to some records is
denied, ~nd 2. excessive delays occur before the records are released. The
experience of the Alaska Ombudsman office ha; been similar.

Mr. Doi points out that "the less information is shared, the more power
those that possess such information retain for themselves.'™ He takes the
position, as does tlie Policy section of SB 90, that "democratic institutions
are founded on the premise that information should be stared amoi g the
citizenry and their representatives for decision-making purposes.'™ In
arguing for freedom of information legislation, Ombudsman Dol urges

-—that governmental records and materials be open to the fullest
extent possible,

—th.il exclusions be limited, be specifically listed and strictly
uefined, and be legislatively authorized,

--that strict time limits be established within which agencies either
provide requested records or formally deny a request,

-—that prompt and covenient appeal procedures be available,

— and that fair and uniform fees for reproduction of written documen s
be charged.

We agree with these guidelines and support SB 90 in its attempt to
strengthen the people®s right to information about their government.

Freedom of information complaints to the Alaska Ombudsman office include:
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--Veterans Affairs®™ denial of the request of a son, with his father"s
general power of attorney, to inspect the father"s loan payment history

--Motor Vehicles®" charging of $2 for the name and address of the
registered owner of a vehicle, when the complainant didn®"t want a
copy of any document

--Administration Personnel®s denial of copies of preliminary studies
leading to a position reclassification

--ASHA"s refusal to give a resident a copy of an incident report con-
cerning an altercation she had been involved in

--Division of Social Services®" refusal to permit prospective foster
parents viewing of personal references written about them

--DOT"s refusal to provide a citizen with a copy of the tape of a public
meeting for use on a radio broadcast (they would provide a transcript)

Although some of these complaints have been found to be justified, and
others unsupported, they serve to exemplify the spectrum of types of infor-
mation sought and the number of different agencies involved.

With regard to SB 90, the following specific suggestions and questions
are offered for your consideration:

page 2 line 25
(1) those exempted from disclosure by state statute (;), federal law
or regulation

This language is closer to the current AS 09.25.120 (4) and should
preclude conflicts between federal and state laws.

page 4 lines 5 and 6
Who decides what are '"trade secrets, privileged information, and
confidential oira .rcial, financial, geological or geophysical data?"

page 4 lines 9 and 10
The current drivers manual contains sample questions which are, Iin
some cases, actual questions on drivers license tests.

page 8 lines 25 through 29 and page 9 lines 1 through 7

Who 1is the "head”™ of a governmental unit?" What is an 'agency?"
If an agency is a department, the conmissioner would be the "head;" if
agency means a division, the director would be its "head.”

Who is the "head" of, for example, the Human Rights Commission -- the
Executive Director or the Chair?

Should it be required that there be 'designees™ in each office loca-
tion, or will, for example, an employee in the Fairbanks Natural Resources
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office need to contact a designated custodian in Anchorage before releasing
a record?

In the definition of "governmental unit" perhaps 'governmental
instrumentality,” "public corporation,”™ and "REAA" should be specifically
included.

page 9 line 24
What is a "public body?" Would for example, this section apply in

a meeting between several state agen;ies and the U.S. Army?

More generally, you may wish to include an administrative appeal
prior *0 filing an action in court to compel the release of records.
Such a i appeal would require a different decision maker and strict adherence
to reasonable time frames.

Also, the legislative adoption of a coiform fee schedule similar to
that proposed by the Governor might be adv.-able. This proposed regulation
provides for the copying of 20 pages free within a 24 hour period, and a
fee of 10C for each additional page.

Our most pressing concern, however, is the repeated use of "right
to privacy” in this proposed legislation. Absent any attempt at definition
or case law clarifying this Constitutional protection, we are left only
with case by case interpretation. The diversity of opinion is particularly
evident in responses from the Attorney General®s Office on cases arising
from Ombudsman complaints.

In opinions issued on April 1. 1979 (concerning release of mailing
lists of those receiving senior citizen property tax exemptions to
a senior citizen organization) and on February 21, 1980 (concerning the
release to Legislators of the names of those receiving Longevity Bonus
payments) an Assistant Attorney GentMal advised that the former be denied,
while there was no privacy issue iIn the latter. He argued that there
would be no anxiety or embarassment caused to Longevity Bonus recipients
if their names were to be released to members of the Legislature, whereas
it would violate the privacy of senior citizens claiming property tax exemp-
tions if a list of their names and address werereleased. When in doubt, this
opinion states, it is better to err on the sideof non-disclusure. A
factor in the senior citizen decision was the possible use jf the list

by wvendors.

On a similar issue, and on the basis of the same legal advice, the
Division of Retirement and Benefits has refused to relase alist of TRS
retirees to a retired teacher organization. The division evolains that
although this group might not "misuse'" the list, it if wer* released to
one organization, hov could the division refuse to provide it to mother
which might put it to questionable use.

In another opinion issued July 31, 1978on H.n release of the name
and address of the registered owner of a motor vehicle (attached), the
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same Assistant Attorney General argues that despite the absence of current
statutory language allowing the keeper of a record to inqui»e as to its
possible use, the Attorney General®"s office has taken the position that

right of privacy takes precedence over freedom of information. "When

the two come in conflict, the keeper of the records can facilitate or

cause a person®s privacy to be invaded only to the extent that a legitimate
public interest requires it."” He concludes that che release of motor vehicle
registration information is generally "harmless,”™ since 'persons requesting
the iInformation will have an interest sufficient to justify the information®s
release...” Absent "any pattern of misuse of information or any serious

or persistent problem,”™ the opinion finds that 'the statute controls”

and the information is public. "We do not believe that.._administrators

have the authority to carve out their own exceptions from the statutory
dictates of AS 09.25.110." Yet this is exactly what he has® advised the
Department of Community and Regional Affairs and the Division of Retirement
and Benefits to do iji the previously rUed opinions.

We expect ultimate resolution of these differing interpretations
to come through litigation, perhaps to be facilitated Lv ..re simplified
civil procedures in SB 90. They are brought to your attention as a reminder
of just how gray the *"right to privacy"” area 1is and, therefore, how subject
to individual interpretation the sections in SB 90 which use this language
will be.

Sincerely

Attachment.
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Mr. Francis M. Flavin, Ombudsman

040 °K* Street, Suite 203
Anchorage, Alaska 99501

P.e: Ombudsman Complaint
#A78-0655 (license
plate information)

Our File: J-66-787-78

Dear Ilr. Flavin:

Your letter to the Attorney General on this matter
has been referred to ire for reply. The 1issue presented 1is
whether the adoption of the Frivacy Amendment to the Alaska
Constitution, art. I, 822, impliedly amended .AS 09.25.110. */

O Often called the Alaf :a Freedom of Information Act,
AF 09.25.110 provides gr icrally that, absent a "specificl
dictate to the contrary, all ublic records are open to public
inspection and copying. For” ®g in the station requires (or

y A threshold question is whether AS 44.23.020 allows the
Attorney General to provide the Ombudsman with legal advice,
he believe that, as an agency of the legislature, AS 24.55.110,
the Office of Ombudsman is entitled to a "written legal opinion
under AS 44.33.020(b)(4). F.ven in the absence of that statute,
"he Attorney General®"s common law pov/ers would appear to autho-
i7.e the opinion. Public Defender Agency v. Super. Ct., 1st
Jud. Dist., 534 P.2d 947 (Alaska 1975).

J Tlie section reads as follows:

Sec. 09.25.110. INSPECTION AND COPIES OF PUBLIC RECORDS.
Unless specifically provided otherwise the books, records,
papers, files, accounts, writings, and transactions of all
agencies and departments are public records and are open
to inspection by the public under reasonable rules during
regular office hours. The public officer having the
custody of public records shall give on request and pay-—
ment of costs a certified copy of the public record.
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Anchorage, Alaska .2

even authorizes) the keeper of the records to inquire into the
bona fides of the request for a record or other information.
Nothing in the section allows the keeper of the records to
reject a request simply because he doubts that it is legitimate
or even if he is convinced on the basis of the information
available to him that the request 1is illegitimate. The statute
is Kantian in"its dictate. IT a rapist asks for a girl"s name
and address, under the statute®s plain language, the keeper of
the records must reveal themn.

This office has, however, consistently rejected the
Kantian formulation and taken the position that the constitu—
tional right of privacy takes prece "ence over the Freedom of
Information Act. When the two come in conflict, the keeper of
the records (the state) can facilitate 0? cause a person®s
privacy to be invaded only to the extent that a legitimate
public interest requires 1it. Falcon v. AJf~.0.C~, 570 P.2d 469
(Alaska 1977). Hence, 1if a public release of information would
result in a disclosure which would stigmatize one or subject
one to opprobrium or otherwise disclose matters which an
ordinary, reasonable person would prefer remain private, then
there must be a legitimate public interest in releasing the
information sufficient to justify the invasion of privacy
before the information can be released. Falcon v. a .P"0.CH,
supra; cf., Ravin v. State, 537 P.2d 494 (Alaska 1975) (balanc—
ing of interests) .

With respect to motor vehicle registration, as a
general rule, the release of the information 1is in itself
harmless. The probability of serious misuse does not appear to
be great. The likelihood of potentially obnoxious use (c.g”",
an unsolicited offer to purchase) does not appear much greater.
As a general rule, persons requesting the information will have
an interest sufficient to justify the information®"s release,

hit-and-run victims, seekers of witnesses to accidents,
an! -arc* balers, auto towers, and creditors. Even a would-be,
N-peit unsolicited, purchaser has a legitimate interest. */
<= one has suggested that there 1is any pattern of misuse oT

rnrrcanhot-spre With 3frJ,“] ~ ti©nrChfSther ic”trijSr
=ito use of registration infonracion t u is_ for ‘instance.
purpose, “c., revenue and laW 10 S60. state Farm Kut.

n Alaska 1975).

d t blish Lp. >
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Francis M. Flavin, Ombudsman July 31. 1978
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information or any serious or persistent problem in the misuse
of information which would support an imposition of admini—
strative restrictions on the release of information under AS
09.25.100 and 110. If such a pattern or problem existed, then
the protections of the Privacy Amendment could be invoked. But
absent both,- the statute controls.

It would certainly be possible, if it chooses to do
so, for the legislature to amend title 28 to provide for the
administrators to devise regulations or forms for protecting
motor vehicle registrants (and others) from constitutionally,
permissible but nevertheless unwanted intrusions into their
privacy. We do not believe that, absent a change 1in the law or
the existence of an actual And serious problem involving some—
one"s privacy, the administrators have the authority to~carve
out their own exceptions from the statutory dictates of AS
09.25.110. That would be a real abuse of discretion, an abuse
which you would, undoubtedly, soon be called upon to examine.

Sincerely®yours,

AVRUM M. GROSS
ATTORNEY GENERAL

By A 0 y M
Rodgcr-w. Pegues- J

Assistant Attorney General

3v? :md



PROPOSED AMr,"PMLNTS _TO_SFNATE BILL NO. 90

January 29, 1901 Proposed by:

Bruce Horov;itz, Supervising Attorne
Alaska Legal Services Corporation
419 6th Street, Suite 322
Juneau, Alaska 99801

(907)506-6425

* 840.25.015(d) should be amended, as follows- (- 2]

@ The commissioner of administration sha
prescribe a -nifon schedule of fees to be limited to
reasonable standard charges £ r document duplication, and
provide fur recovery of IONLY|] the direct cost of the
duplication only when more than one hundred copies per
request are made. The commissioner of administration shall
by rcgulat itu, pr ivido a ir-t!ml by whieh indigent persons

ma tyojjre informat ion wi th payment of fees.

* 40.25.015(e) (7) should be amended, as follows: (p. 3)

i) (7) personal inlh rmai ion in files maintained
W on applicants for, r recipients tf, social services
t kf or public? belief its, except Il.hat access :nnv not be
d* 1ied. t” the person wh is tho subject of the records,
o] bis designce;
* k 40.25.0.f) (li) should be amended by adding to the last
sentence, as b llowi; Ip- (, leg innnig line 27)

,d

"pen 1 determination by a governmental unit to

comply with a roguest )“r record*-, the records shall

y be made MPROMPTLY I)ava iUnblu to ..ac person making tho

oguest V.j tiunl B I o 111 I ‘Ci ISt > | . . 1
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PROPOSED AMENDMENTS TO SENATE BILL NO. 90
Page 2

f * 840.25.020(c), should be amenced, as follows: [p.7]

(c) When tho lav/ful custodian of the record
determines that concents uf a record exempt it under
the provisions of AS 42.05.015, he shall delete the
exempt contents and release tlie remaining contents of
the record [ALSO DETERMINE WHETHER A DELETION OF THE
EXEMPT PARTS OF THE RECORD WILL MAKE THE RECORD
SUITABLE FOR RELEASE, AND, IF SO, THE DELETION SHALL
BE MADE AND THE RECORD RELEASED 1, with the notation
that exempt material has been removed. If the cus—
todian determines that the record, or aportion of the
record, 1is not open t inspect kKn, heshall, 1in a
cerlll 1-d writing, inf-im tin- person requesting the
roci rds of his. de* <"minat Lon, of the statutory basis
for this decision, and thut under AS 40.25.025 a suit
may he brought & "*i| >4 product i>n <= tveor> that are

imp) .pei ly wilhhe Id.

M 4=9.°5.02 1 (1) sir uld *.=<+n<»e! In it last sentence,
as Tollow:;: Ip- 7/, loginning line |
=== 11 the applicant 1is granted the
in junet ion, he slial I In* entitled to recover coslLr and

(REASONABLE) actual attorney ti.-s from the governmental

tini t.

* R *10.?"1.025 (d) should be amended in part, as
follows: [p- D, beginning lint* 71
In such a case the court, as a priority
matter, shall detennini the matter do novo, uid nt.y
exami net lie contents of any records tn camera to deter—

mine wh< €1’ any 1f the except ions set out in AS 40. 25.

1" » an.! the burden IS n the ng* ncy to aistain i*d action
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1 PROPOSED AMENDMENTS TO SENATE BIEL NO. €0
Page 3
3 * 840.25.035(a) should be amended, as follows: [p. 0]
4, (@ A person who has been wrongfully denied access
5 to a record under this chapter has a civil cause of action
3 against the person responsible for the violation and 1is
entitled to cove: actual damages and [REASONABLE)

8 attorney fees, and other reasonable litigation costs.
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Judiciary
BY PARR, FISCHER, STIMSON
IN THE SENATE AND RODEY
SENATE BILL NO. 90
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to privacy and public information;
and changing Rule 65 of the Alaska Supreme Court Rules
of Civil Procedure.”
IT ENACTED BYTHE LEGISLATURE OF THE STATE Or ALASKA:

* Section 1. AS AO 1is amended byadding a new chapter to read:

CHAPTER 25. PRIVACY AND PUBLIC INFORMATION.
Sec. A0.25.010. STATE POLICY. It is the policy of the state that

(1) all governmental units exist to aid iIn the conduct of
the people®s business;

(2) the people of this state do not: yield theLr sovereignty
to the agencies which nerve them;

(3) the people, 1in delegating authority, do not give their
public servants the right to decide what 1is best for tho people Lo know

and what is beat for them not to know;

,A) the people®s right to remain informed shall he protected
so that they may retain control over the instruments they have created;

(5) the people®8 right to privacy as provided by the consti-

( 1 tution in recognized and shall not be infringed;

(6) the records of governmental uniin shall he open for

* V. - - - - - - - -
-*E Jy {{"public 1inspection unlena the inspection infringes on a neraon"a right:

*

29

to privacy or in otherwise prohibited by statute. /tj X 5,
Sec. A0.25.015. RECORDS TO BE OPEN TO 1INSPUCH ILN;/, KXCKPTT Nsi (<

(@ Except as otherwise specifically provided by statute, all records .
are open to Inspection and copying by ay person during the regular /
-1 SB 90 o
C )*u

-Adsy*
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office hours of the lawful custodian of the records or his designee,
unless the inspection infringes on a person®s right to privacy. The
custodian of the records shall take all necessary precautions for their
preservation and safekeeping.

() Every custodian of records shall make them available for
public inspection #d shall give a copy of the record on request and
payment of fees, if any. A custodian shall permit memoranda, trans—
cripts, and copies of the public writings and records in his office to
be reproduced in any reasonable manner. In addition, a custodian shall
furnish proper and reasonably accessible facilities for inspection of
records, subject to reasonable restrictions, an are necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.
IT a certified copy is requested, that copy in in all case3 evidence of
the original.

(c) Copies of records may be requested by telephone, electronic
communication, or by mail. These requests shall he treated in accor—
dance witli the provisions of (&) and (b) of this section.

(d The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard charges for docu—
ment duplication, and provide for recovery of only the direct coat of
the duplication.

(< The Tfollowing records are excluded from the provisions of
this section:

(1) those exempted from disclosure by state statute!

("™ any tax or Information return, or record or report re—
lating to that return, which Is required to k- riled In iceordanco with
the provisions ol AS A3 or municipal ordinance, except that access tnry
not he denied to the person who is the subject of the records, or that

-2- SB 90



person’s designee;

(3) subject to (i) of th 3 section personal information in
files maintained on public employees, except that access may not be
denied to the person who is the subject of the records, or that person®s
designee;

(A) personal information in files maintained on students in
publicschools, except that access may not be denied tothe student, a
parent or guardian of the student, a person responsible for supervising
the student, or his designee;

(5) personal information in files maintained on students at
theUniversity of Alaska, except that access may not bedenied to the
student or his designee;

(6) personal information in medical, psychological, and
sociological files maintained on individual persons, exclusive of
autopsy reports, except that access may not ho denied to the person who
la the subject of the record, or ivils designee, or to the parent or
guardian of a minor who is the subject of the record except where this
access would violate the physician-patient privilege; i, <7

(7) personal information In files maintained onwﬁgcipients

Av,af AitfF{jfii
of social services™" except that access may not he denied to the person
who 1is the subject of the records, cr his designeei

(®) personal information limilar to personal Information in
files under (3) - (7) of this subsection, except that access may not he
denied to the person who is the su*Jed. of the records, or that person’s
designee;

(€)) archival materials donated by natural persons to the
extent of any written limitations placed on them as a condition of the

contribution; however, all archival materials hecome public information
after not more than 00 years and any statement of limltat ions must be
-3- SB 90



produced upon denial of access;

(10) circulation records maintained by public [libraries,
public school libraries, and University of Alasli libraries showing
personal transactions by those borrowing from th m;

(11) trade secrets, privileged information and confidential
commercial, financial, geological or geophysical data furnished in com—
pliance with state statute or regulation, or 1in compliance with a
municipal ordinancei

(12) test questionc and answers to be used in a future li—
cense, employment or academic examination;

(13) intelligence, investigatory and original entry records,
maintained by state or municipal law enforcement agencies, or any other
governmental unit, but only to tlie extent: that the production of the
records would

(A) interfere with enforcement proceedings;

(B) deprive a person of a right tc a fait trial or an
impart lal adjudication;

(©) constitute an unjustifiable Intrusion Into a per—
son"s right of privacy;

(@) disclose the identity of a confidential source and,
In case of a record compiled by a criminal law enforcement author—
ity In the course of u criminal investigation, confidential infor—
mation furnished only by the confidential soutce;

(E) disclose investigative techniques and proceduresi

(K) endanger the life, property, or physical safety of
a personi

(G) Identify a victim of a criminal sexual assault;

() disclose any information otherwise exempt under
this chapter or state statute;



(14) records of security systems and procedures established
for the purpose of the protection of persons or property, or securing o
penal institution or place of detention of persons accused ov Cv-nvicted
of a crime or persons under the jurisdiction of the court under AS 47.-
10, but only to the extent that disclosure would compromise the effec—
tiveness of the systenm;

(15) attorney work oduct in the possession of a governmental
unit, until the matter occasioning the preparation of the work product
is closed;

(16) any notes, memoranda, draft decisions, opinions, or
other similar documents prepared by a Justice or a judge, or a person
working under his supervision, in the process of deciding any legal
ianuej however, once the legal 1issue has been decided all notes, mem—
oranda , draft decisions, opinions, or similar documents become public
records under rules established by the supreme court;

(17) records related solely to the internal practices of a
governmental unit where the effect of disclosure would be to enable law
violatora to cBc.pe detection.

() Unless specifically exempted Jrom disclosure by statute, all
records become public after they a*e 20 years old.

(@ Information contained In records exempted from disclosure
under (e) of this section may be .eloaaed for valid statist leal or
other Information-gathering purposes if

(1) any Information whieh would tend to identify the person
to whom the record pertains Is deletedi uul

(2) disclosure is mad® 1In a manner which would not compromise

or defeat the purposes of any statute designed to maintain the confi—
dent inllty of the Information.
(h) The exceptions provided In this flection do not preclude tlie
-5- SB 90
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release or production of subpoenaed records or information to a state

or municipal agency during the course of an investigation;

() All personnel records showing salary or compensation or that

concern the employee®s current performance or ability to perform the
duties and responsibilities of his job shall be open for public inspec—
tion. This public access is not an infringement of a person®s right to
privacy,

(J) The fact that a crime has been committed, the name of the
crime, the time of commission and location, the name of any victim
(unless the victim of a criminal sexual assault) and the name of any
person who Is charged with the crime is a matter of public information
and record, except as provided in AS 47.10.090.

Sec. 40.25.020. REQUESTS FOR RECORDS. (@ Each governmental
unit, upon any request for records made under this section, shall

(1) produce the record immediately; or

(2 if the record is in active use or storage and not avail—
able at the time a request to examine It is made, tinl ustodian shall
at that time state thin fact in writing to the applicant and the appli—

cant may set a date and hour at which the record may be examined.

@) A person making a request to a governmental unit for records

under this section Is considered to tiuvwc exhausted his administrative
remedies with respect to the request if the governmental unit falls to
comply with this section. If the governmental unit can show that
oxcipi loip»l circumstances exist and that it Is exercising due diligence
in responding to the request:, the court may ret iln Jurisdiction and
allow the governmental unit additional time to complete Its review of
the records. Upon a determination by a governmental unit tc comply
with a request for records, the records shall ho made promp?:lv available

to the person making tho request. /
fa Sik 90



(¢) When Che lawful custodian of a record determines that contents
of a record exempt it under the provision, of AS 4%.05.015, he shall
also determine whether a deletion of the exempt parts of the record
will make the record suitable for release, and, if so, the deletion
shall be made and the record released, with the notation that exempt
materiil has been removed. If the custodian determines that the record,
or a portion of the record, 1is not open to inspection, he shall, in a
certified writing, 1inform the person requesting the records of his
determination, of the statutory basis for this decision, and that under
AS 40.25.025 a suit may be brought to compel production of records that
are improperly withheld.

) A notification of denial of a request for records under this
section shall set out the names and titles or positions of each person
responsible for the denial of the request.

Sec. 40.25.025. ENFORCEMENT: INJUNCTIVE RELIEF. (@ A person
having custody or control of a record who obstructs or attempts to
obstruct, or a person not having custody or control who aids or abets
another person in obstruct:" > or attempting to obstruct, the Inspection
of a record subject to inspection under AS 40,25.015 nay be enjoined by
the superior court from obstructing, or attempting to obstruct, the
inspection of records subject to inspection under AS 40.25.015.

() The court may charge no filing fee, anil the Department of
Public Safety may charge no fee far service of process, from an appli—
cant seeking an 1injunction under this sec lon. No security may be
required by the court from an applicant seeking an Injunction under
this section. If the applicant is granted the injunction, he shall lie
entitled to recover costs and reasonable attorney foes from the govern—
mental unit.

(c) The superior court ohall make available to an applicant, free

7 SB 90



of charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian alleged to be improperly withholding
records, and a simple explanation of the records sought.

@ In a suit brought under this section the court may enjoin
withholding of the records and order the production to the complainant
of records improperly withheld. In such a case the court shall de—
termine the matter de novo, and may examine the contents of any records
in camera to determine whether the records or any portion of them nay
be withheld under uny of the exceptions set out in AS 40.25.015, and
the burden is on the agency to sustain its action.

Sec. 40.25.035. CIVIL ACTION FOR OBSTRUCTION OF ACCESS TO RF.CORDS.
(@ A person who has been wrongfully denied access to a record under
this chapter has a civil cause of action against the person responsible
for the violation and is entitled to recover actual damages and reason—
able attorney fees and other rensonab’e litigation costB.

() A good faith reliance upon the provisions of this chapter or
of applicable law governing the confidentiality of public records is a
defense to a civil action brought under this section.

Sec. 40.25.040. DEFINITIONS. Tn thin chapter, unless the context
otherwise requires,

() "attorney work product” means documents and tangible
things prepared by or for a governmental unit In anticipation of or
during litigation;

(2) custodian" menna the head of any governmental unit or
bIn designee;

(3 governmental unit"” means an agency, political subdivi—
sion, legislative body, board of regents, or an administrative body,
board, commission, committee, subcommittee, authority, council, agency,

-8- SB 90
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or other organization, including subordinate units of the above groups,
of the state or any of its political subdivisions, including but not
limited to municipalities, boroughs, school boards, and all other
boards, agencies, assemblies, councils, departments, divisions, bureaus,
commissions or organizations, advisory or otherwise, of the state or
local government supported in whole or in part by public money or
authorized to spend public moneyi

(A) "personal information™ means information about un indi—
vidual person, the disclosure of which would constitute an unjustifiable
intrusion into a person®s right of privacy!

(B) "record" means any document, paper, memoranda, book,
letter, i,rawing, man, plat, photo, photographic file, motion picture,
film, microfilm, microphotograph, exhibit, magnetic or paper cape,
punched card, or other document of any other material, regardless of
physical form or characteristic, developed or received under law or in
connection w’ch tho transaction of official business and preserved or
appropriate for preservation by a governmental unit as evidence of the
organization, function, policies, decisions, procedures, operations or
other activities of the state or political subdivision or because of
the Informational value in themi 1t also includes staff manuals and
instructions to staff that directly or Ltidlreetly affect the public.
Sec. 2. As AA.62.310 Is amended by adding a new subsection to read:

(@ Nothing in this section may be construed to prevent the hold-
itig of conferences between two or more public bodies, or their repre-
sentatives, hut these conferences are subject to the same regulations
for holding executive or closed sessions as are applicable to any other

nubile body.

= Sec. 3. AS AA,62,310(c)(3) la amended to reads

(3) matters which by state statute I.AN. municiPAL Cl AKTKK.

-9- SB 9d



OR ORDINANCE) are required to be confidential.
* Sec. A. AS 11.56.820 1is anended by adding a new subsection to read:
(©) It is an affirmative defense to a prosecution under this
section that the defendant relied in good faith upon the provisions of
AS A .25 o> of other law governing the confidentiality of public
records.

* Sec. 5. In sec. 1 of this Act, AS A0.25.025(b) has the effect of
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re—
lating to security deposits required in civil actions.

* Sec. 6. AS 09.25.110, 09.25.120, and 09.25.125 are repealed.

-10- SB 90
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TO: Ten. "Me Fischer, Chairman
Senate State Affairs Committee

ITf” : Joe La Rocca

J* f*CT: ’ritton Testimony on S3 ?3 (Relating to privacy an:l public information).

Tmis is primarily to note r.v strong disagreement with what was the virtu'-Tly

umr. incus opposition amwr.-, r.y fellow journalists to Section 1, sub-section 13
(Ta-e h, lime 11) ‘“ealir.r with intelligence, investigatory and original entry

recor-s. Fl ~3tlv( the section is lifted almost verbatim from the federal Free on

or Tr.®orratio: Act of 1966, as anor. o and has, ™* general, withstood the test" of
time ar. experience in that context. _roomily, I believe that opponents of thi

=clion “ither \ivmnet read it in tame: with, or fail to apprehend its con..e*tion

with sub--»ectior. (* ( age 5* lineT.nirdly, it"s incoriprohensible to me t.nat
anyone, oven news journalists, could cbject mo the withholding of information which,

b* -ir.nlor.e~, wooll (1) interfere with enforcement proceedings! (S) deprive a

*=’rou of a r"."ht to a fair trial cr an impartial ir judication! (3) constitute
in unjur.tiflablo Intrusion into a person®s r* .t of privacy (here | prefer the

Federal act'r less= "an un-wrmnt** ; invasion of tho right to privacy" largely

because i1t"s a term or art for which juridical star.daria have already been established
@Il = ior< dr" i1dentity of a confidential source (Mark how j . *
, - | - «=to mg "Lan* tho 1lontit;1of a confidential sourt-)!
fO <«s lore ’rae:*.  *5ve toohr.iqu -s and pioce “urm* (jr.-the-job tiaining for
VuMlr.: inventlrati -e journalists?"! or.dangor tho life, property or physical safety

zr "ron (tot 1t he thw life, propirty 0? leal . t,
t

-1 .-itch Lieo opposition shrivel), a- identify a victim cf a criminal soxunl

<= > ™irs. 1 o» ticjV.'ly - highly m=T.sitlvc <dthhol in.T A**
subject to prompt tr,” rostlcan j: it: 1 -V,. . ahim tho committee will r,:tr.t

Jou la n.orua
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ALASKAPUBLICINTEREST RESEARCH GROUP
PostOffice Box 1093/Anchorage, Alaska99510/(907) 278-3661

February 6, 1981

Sen. Vic Fischer, Chair
Senate State Affairs Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Senator Fischer:

We would like to reiterate and expand upon our co: ents at t*.

teleconference hearing of February 5, 1981 on SB 90, .eedom of Information
Act.

As an impressive array of witnesses h lustrated, there is a strong
need for a Freedom of Information Act. t-* -0, with a few relatively
minor improvements, will fill that need.

Public access to information compiled by and for its government is
a basic requirement of the democratic process of government. This is
not special interest legislation for the press. Rather, this is legislation
which ensures that the public, including the press, can hold its government
accountable.

Our specific suggestions follow:

Sec. 40.25.010(d) does not contain a foe waiver for requests in the
public interest by those unable to pay, such as non-profit groups or
individuals. We support a change along the lines of tho federal FOIA, which
contains the following language: "Documents shall be furnished without
charge or at reduced charge where the agency determines that waiver or
reduction of the fee is in he public interest because furnishing the
information can be considered as primarily benefiting the general public."”

We support the goal of releasing non-exempt portions of records to

which some exemption otherwise applies (Sec. 40.25.020(c)). Tlie proponed
standard (that tin ’awfuj. -ustodian of tho record determine whether
deletion of the exempt part will make release "suitable") is vague and

possibly too discretionary as a standard. We support a change along the
liner, of the federal FOIA's use of the standard of "reasonable segregability"
to govern provision of records after an exemption has br <»n determined to

apply.



Letter to Sen. Fischer
SB 90
Page two

We support the existing provisions which allow request - whose
request has been denied easy and cheap access to the courts: filing
and service fees are waived and the court provides a simple form
which in'™ X. ts complaining parties how to proceed without a lawyer.

The governmental unit has the burden of proof to show the exemption applies.

We suggest that any notice by the governmental unit that it is applying an
exemption be required to include a packet of instructions, including the
form drawn up by the superior court, on how to proceed in court without

counsel to challenge the exemption. In this way we can ensure that
citizens are fully aware of their rights under the law without the need
to turn to legal specialists. In the interest of speedy processing of the

court case, we suggest that the legislature consider requiring that the
court hear the case within a specified short period (e.g. 10-30 days).
Otherwise, backlogs in the court can hamper the speed with which tho
citizen can gain access to the information.

Another legal issue is whether someone who would be adversely affected

by the disclosure of an arguably exempt record should be allowed to intervene

in a case involving the application of an exemption. [If this standing

to intervene is not otherwise provided by the Alaska Administrative Procedures

Act, it should be provided in the bill. The interests of fairness require
that one who is affected by disclosure be given a voice in the process,
especially since the government may not pursue the case with the same
vigor as the affected party. This change should not cause delay or make
access more difficult as long as the burden of proof remains solidly on
those who would apply the exemption.

Sec. 40.25.115(c) should allow copies to be requested in person. When
the requestor's needs are urgent enough to merit an in person request,

he or .she should be able to get immediate action by making tne request in
person.

We support several changes from previous versions of the lill
¢Exclusion of search costs in the charges to tlie requesting party (Sec.

¢Exemption for attorney work product in possession of the governmental
unit only until the matter is closed (Sec. 40.25.015(e)(15)) .

¢Broad definition of governmental unit to which the Act applies. We
urge tho Committee to resist any change which would exclude local
governmental unity from coverage under tho bill (See. 40.25.040 (3).

The inclusion of these changes in SB 90 strengthens the bill.

40.23.019)



Letter to Sen. Fischer

SB 90
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We close with the strong recommendation that the Senate pass a
Freedom of Information Act substantially similar to SB 90.

Sincerely

ALASKA PUBLIC INTEREST RESEARCH GROUP

Matthew Zencey



Soclety of Professional Journalists

Farthest North Chapter Sigma Delta Chi
Box 74573
Fairbanks. Ak. 99707

February 1, 1931

Sen. Vic Fischer

State Legislature
Pouch V

Juneau, AK 99811

Dear Sen. Fischer:

I understand that my written testimony arrived via telecopier barely legible.
Ir 1 knew who to blame I would get you an apology. Lacking that, I apologize
that there wasn"t more time to mail it Jown in time for the hearing. 1 hope
this arrives in advance of the teleconference on Thursday. If not, I plan to
be present in Fairbanks for the hearing and will present this testimony orally
if you have not received it and any additional comments if you have.

If there is anything I or the Task Force can do to help pass this important
legislation we stand ready to help. Please don"t hesitate to call on us.

Again, my apologies.

Sincerely your®-,

Dean fl. Gottehrer
Chairman
Alaska Freedom of Information Task Force

Dedicated to Professionalism in Journalism



Society of Professional Journalists

Farthest North Chapter Sigma Da..a Chi
Box 74573

Fairbanks. Ak. 93707

January 26, 1931

Members

Senaze State Affairs Committee
Alaska State Legislature
Juneau, Alaska

Dear Ccnvnittee Members:

On behalf of the Alaska Freedom of Information Task Force, 1 thankyou for the opportunity
to submit written testimony on Senate Bill 90. The FOlI Task Force was organized by the
Farthest Morth Chapter of the Society of Professional Journalists and numbers nearly 49
members, among them most of the state"s daily newspapers, many weekly papers, broadcast
stations, magazines and other media organizations. The Task Force is dedicated to seeking
the passage of a Freedom of Information bill that will bring government out of the shade
where the people®s business is being hidden and keep it ir. the sunshine where that Iis
presently oh;1 case.

I have urged aur members to judge any proposed legislation against the current law. On
that standard 1 balieve £ 90 rates high. It includes .all branches of state “ovenvr.ert,
cow rs municipal end borough governments and provides for speedy access to inspect
Govarrtont documents. Generally, it sides with free and c:*n coverrv.e.it so that the oeopl
U'-y know who: is being done in their nt e. For the r.ost part the o>elusions listed in the
bill srs rational end legitimate :nd balance the scatime: conflicting rights cf freedom
cT i:.."rrrazuion ard the right to privacy of the ir.d.vidual.

There are, however, :c*: areas of the bill we would like to see changed, ‘'res.er.tly f e
bill contains r.o definition of the right of privacy. We believe the Lc-gi-Uz.rre, follcwir
tfv constitutional mandate should define that right. Kg suggest tha follow rg u-"finicicn
fro- the r.-astatorent of Torts: Prive.y is that right of an individua to be protected
against publicity of a matter concerning that individual®s private 1"fe v.i..- the matter
publicized is of a kind that (a) would ba hi.rfly offensive to a reasc able parson and (b;
is not of legitimate concern to the public.

Ko believe tha exclusion listedin Sec. 49.26.015 (e)(3) should be stricken Yom the bill.
It is cf sue” a general nature that many records the Legislature would probably w?*t
public could be withheld under that exclusion. Sec. 40.25.CIS (13) concerns us for two
rv-tsons. First, it potentially excludes original entry police records--:lose documents
computed when a suspect is taken into custody. Cue of the roles of the press historical!
has bed to see that r.o individual is held by the police unjustly and closing original
entry records makes that a much greater potential hazard. Second, (C) of (13) speaks of
an ur._jusfii tible intrusion into a person®s right of privacy. |If that larguape is to
remain here and in other sections of the bill ks b"lieve a definition is needed of vhat
is i justifiable intrusion. Since that seems almost impossible, vie would prefer to see

Dedicated to Professionalism in Journalism




.Senate State Affairs Committee -2- January 2c, 1981

that language removed. We don"t v/ant to see the police or other governmental unit
employees left with the impression that anything unflattering 1is private.

In a suit for disclosure, the burden of proof should rest with the governmental unit
to prove it was required not to release requested information. The courts should be
instructed to presume in favor of disclosure.

Each governmental unit should be required to keep a file of letters of denial of
information requests that should itself be public. This would allow easy monitoring of
governmental units to determine whether thej are complying with the law.

The Dbill does not clearly include computer maintained records as it should. The section
defining records should be amended to include "information stored in a computer system."
Independent contractors paid with government funds should also be included in the bill*"s
coverage. The definition of governmental unit should include "independent contractor
paid with public money in whole or in part and under ti a supervision of any of the above
groups or units.”

V."hether the state should charge for document copies and how much is a question that has
plagued us for some time. Some members believe the media should r.ot be charged since
they are doing the public®s business when requesting dc ..—eits while researching a story
Others are willing to pay. No one, however, believes a governmental unit should charge
more than the actual corving cost. The method contained in the Governor®s proposed
regulations 1is a good compromise. Each requestor receives 20 pages free of charge in
any 24 hour period. Abo e that the charge is 10 cents per page. Currently a great
variety of charges exists among agencies. It would help all if the Legislature standard
these charges.

Ei-i"lly, one last concern. Sec. 4 of the bill on page 10 “al:cs a get: -_."aith reliance :n
AS 40.25 or other law governing confidentiality of public i-cores a defense against the
crime of tampering with public records. This defense shcul.. la clearly limited as
applying only to impairing the availability of a public record and net to any of the

0. .r actiors listed in AS 11.55.320.

The ttsl: you have before you is not an enviable ere. You will te urged to e\:lude this
or ti.at branch of government, this cr that agency, a.* or mother of a multitude if
types cf records from coverage under the bill, Ai> you accress each of t! se rc .-ests,

I ask that you recall that ail of these gov:-.-.rental units exist because they are suppor
win uuoiic r.ome». The public imj a » ;e to know i.hct is 1lring done with these funds.
Go\ err,rent in the sunshine 1is best for all people. Keeping gov,,rr cnt cnsn primarily
benefits the people--not the media. Remember that 75 percent of all re ests under

the federal freedom of information laws come frcm non-media sources ar.d cr.ly 25 percent
vrcm the media.

Dean Gottehrer

Chairman
Alaska Freedom of Information Task Force



February 13, 1981

To: Senate State Affairs Committee
Senato-i Hie Fischer, Chairman
ALL Membeu of tlie Committee

From: Giivuj Cliitmood, Executive director
Alaska Municipal League

Re: S 90 - Privacy and Information Act

Municipalities realize tlie need far the public tc have reasonable access
to miuiicipal records. However, the provision* in SB 90 go further than
what the Alaska Municipal League considers reasonable. We can forsee
many unfair burdens being placed onmunicipalities if this bill passes

in its itiesent farm. Some are as faito.es:

Records produced "immediately” - This would place the request far a
public document as first priority over ail other conduct of the govern-
ment's business. A more reasonable approach would be to allow ten days
as provided by the faderai government. This, at least would allow de-
termination as to whether or not the document being requested would s5all
under the list of exemptions and therefare not be required to be produced
or whether cr not it ms in the public's interest io tc produced. 15
illegal releasing of information is done by a municipal employee, the
mmicijMlity would be open to a fine which means the r.unicipal Attorney
would have to review all requests.

"Direct cost" - Some documents arc readily available. However, it is
possible and likely Giat to produce other documents would involve a great
deal of time; searching thru archives, records of years past in storage,

etc. Mi St of our covmmities do not have sophisticated retrieval systems
and the amount cf j :me needed to Coc'le said document could take up a

good portion of the employees tire. The League feels the word "direct"
should be deleted from /yagc 'l, tine 21, or at toast defined to include

labor involved by the municipal employee in the search far the document
that has been requested.

Subjects for executive session - The League feels the municipality is
the best judge of what should be considered confidential and objects to
the deletion of the rglit to establish these subjects by charter or or-
dinance [page 9, lina> "& and 29.) Procedures far charter ratification
and ordinance adoption afford adequate safeguards ensuring that local
actions reflect local opinion.



Senator Vic Fischer
Page 2
February 11, ~SI

Secs, 140 and 150 establish the requirements of financial
disciosure. Note that financial dis I ure is by "category"
rather than by dollar amount. Sec. 150(a)

Sec. 160 details prohibitions on activity considered a
conflict of nterest. Specal confhct of interest pro-
visions for legislators appear Sec. 170. Government
contracting is regulated as Sec. 180 Conflicts of. interest
In employment are” covered in Sec. 190. A state official or
state emplozee other than legislator who has a personal
situation that presents ethical problems is directed to a

course of conduct under Sec.
Sec. 220 deals with similar problems for a legislator.

gisclosure of confidential information is regulated under
ec.

Sec. 250 requlates the conduct of former state officials or
state employees for two years after termination of state .
service. Penalties are established in Sec. 260. Commission
remedies for violations are established under Sec. 270
including civil penalties. Direct citizen action is
authorizéd under Sec. 280.

The definitions section, Sec. 400 is a mix of the familiar
and the new. Essentially no change was male in the list of
ublic officials for whom financial disclosure is required.

he term "candidate" is defined.

The term "irift" excludes campaign contributions reported
under AS 15.13.

Secs. 3 - 19 of the bill respond to the implications of the
repeal of AS 39.50 niul portions of AS 15.13 n*1 24.45,

The Act takes effect duly 1, 1981,

RAB:1jb



February 11, 1981

Comnittee
00)
11

State Affairs
Pouch V (MS 8

1
Juneau, 998

Tlie City of Kodiak would like to voice our strong objection to both
the passage of SB 90 - Privacy and Public Information Act, and also
to consider including municipalities under this act.

Of first concern would be the requirement to immediately produce
records, specifically the personnel records,  Most employees with
municipal government have assigned responsibilities for eight hours,
and occasjonally ten or 12 hours a day. [If this standard were approved
there would be an immediate requirement for additional help to retrieve
and produce records. Flus, the direct cost would be unrealistic due to
the need for acJitional enployees; an additional tax burden to the tax-

payer

Next would be to take away the Councils right to executive session. This
would leave every municipal government wide open for a law suit, or pre-
vent wiem from transacting business. Executive sessions were established
for the protection of an individuals character, their tax dollars or legal
matters.  'Hie general public, and most importantly the ?ress, should be
knowledgeable 0f why executive sessions are held.” 'Hie failure to trans-
act business because a municipality could be held liable for a "defamation
of character" or 'Vuisappropriation®of fends" law suit would be ever present.

Another very important “temvou.'d be the disclosure of an
for municipal Posmons. | strive to employ the highest
nel, but just to reveal their names could"préevent a well
from apPIym due to reprisal with a present employer. . |
allows this bill to become law they will deny an individu
[)lght to Brlvac . When r%wewlnﬂ personnel records "that
e the one to approve such actiof.

apP_hcants resume
caliber of person-
ualified individual
tﬂe legislature

individual should

f

Ial IS of her

1

POtt Office BOX 139/. KCDI/IK .MMA C9615 PHOMC (907) 436-3QQ4



State Affairs Conxnittee
SB 90
Page 2

Historically the City Clerk's office has been open to the public,
supplying all information with the exception of documents that would
injuré an individuals character, harm the municipality financially,.
or ..atters that are pending litigation. We see no valid justification
for this procedure t change

Sincerely,

City Clerk
KMB/d
cc. Alaska Municipal League



AA>hmxtA/M>\  ljodiak Public
Broadcasting Corporation

P. 0. Box 484, Kodiak, Alaska 99615  (907) 486-3181

Febuary 12,1981

Senate Affairs and Judiciary Committee
Pouch V (MS 3100)
Juneau, Alaska 99811

Honorable Chairperson:

I would like to submit this as written testimony in addition to the oral
testimony | presented during the teleconferance on Senate Bill 90.

Overall, | am in favor of the bill. | am the News Director at KMXT
radio, and former News Director at KFSK radio in Petersburg. Both
KMXT and KFSK are members of the Freedom of Information Task
Force.

On page four of the bill (40.25.015 (c) 13 (a,b,e)) | am concerned
about who is going to determine what wijll "interfer with enforcement
proceedings;"”, as well as the other conditions listed. Many of the
requests for information in this area will be made to the Police Chief.
If he/she is the final word on the meaning of these conditions, this
could lead to abuse. A system for appeal should be given in the bill.
The appeal process would probably end in the courts.

40.25.015 17 | and J, on page 6, may clear up the above concerns.
Both of these sections are very good!

On pages 7 and 8 (40.25.025) the section offers a Superior Court
injuction as enforcement. In Anchorage, Fairbanks, and Juneau this
would work well. however, in smaller communities this is difficult.
Kodiak does have a Superior Court, but the judge also covers the
Dillingham area, which means he is out of town frequently. In Peters-
burg the Superior Court judge comes to town once a month for two
days.

This section of the bill would require a Petersburg resident to travel to
Juneau, or to hire an attorney. I would recommend a proceedure that
would allow the Magistrates office to do the initial paperwork. The
burden would then be on the court system to contact the Superior
Court. This does, unfortunatly, place the extra work on an already
overworked court system.

An alternative would be to make violations of the bill a misdemcnor
offense. A complaint court be sworn at the District Court level and the
normal justice system would take over. The question of an injuction is
not addressed in this plan, however.

My major concern with this section Is that small town citizens have the
same opportunity for enforcement as do their city counterparts.

KMXT li a member of the Alaska Public Broadcasting Commission and National Public Radio



/whmx1/VMK Ifodiah Public
Broadcasting Corporation

P. 0. Box 464, Kodiak, Alaska 99615  (907) 486-3181

On pages 9 and 10 | think section 3 44.62.310 (c) (3) is a very p~.d
change to the current statute. This would still allow executive ser 'ons
but eliminate the chance for easy abuse. This would redifj the
number of unnecessary executive sessions.

Thoughout the bill | would recomnend the pronouns "he","him" and
"his" be changed to "he/she","him/her" and "his/hers”. Often it is a
City Clerk who is the custodian of records. Traditionally women are in
this position.

The area of "administrative fees" needs to be adresseo. A women in
Kodiak recently told me she was charge a $20 "administrative fee". She
explained thut she copied the information she needed by .land, but was
still charged, this was justified by the agency as payment for the time
of the employee who watched her. This is, | hope, a violation of the
spirit of this bill.

I would also like to recommend a poster be prepared that would simply
outline: 1) How to request information/copies. 2) Costs per page.
3) The public’'s right to know. 4) And what to do for enforcement.

This poster could be up in all state offices that have records, City and
Borough Clerks offices, and courts. This would be an easy way to
inform the public of its rights.

In conclusion | will quote from the bill and AS 44.62.312 (5) "THE
PEOPLES RIGHT TO REMAIN INFORMED SHALL BE PROTECTED SO
THAT THEY MAY RETAIN CONTROL OVER THE INSTRUMENTS THEY
HAVE CREATED."

T,"nk You.

Sihccrly,
Newstrom
[S Director

cc: Freedom of Information Task Forse
Kodiak Daily Mirror
KFSK Radio, Pc’crburg

KMXT It a member ol the Alaska Public Broadcasting Commission and National Public Radio



CENTRAL ALASKA
BROADCASTING. INC.

Duane L Triplett

February 9, 1981 President and
Geneiai Manager

Senator Vic Fischer

Senate State Affairs Committee
Alaska State Legislature
Juneau, Alaska 99811

Dear Senator Fischer,

Let me take a few moments of your time to comment on SE€NAate Bill 90
as it was introduced on January 15, 1981.

On behalf of KTHO-TV and its President, Duan'c L. T-iplett and its
News Director, John Vallentine, | would like to express our support
for SB-90 with the following exceptions:

1) Host "exceptions" 10 tho act arc based on the
right of privacy and guarantees no unjustifiable
intrustians. A clear definition of tnis right
should be included and used as the basis for thO
legislated exceptions.

2) On pago 3 at line 22, Sec. 40.25, 015(c)(8) is
much tO broad and should be stricken.

3) On page 3at tine 11, Sec. 40.25, 015(13) ajipears
to exclude those rccorcs prepared by a police
officer at the time the act.on is taken. This
implies that only "filtered" versions, if any
would be available. oOur frte SOCIEtY depends 0N
free press having the information on tho
activities of our government especially our law
enforcement agencies.

The Socloty of Professional Journalists, Sigma Delta Chi, Fairbanks
Chapter, has recommended to you that independent contractors paid
with government funds should bo included in the dcfinition of
governmental wunit. 1 could support that position only to tho extent
that thoSe records pertlnent t0 @ govcr-.mcnt contract might need to
be available but certainly those nongovernment contract related
activities of independent contractors should not be Included.

KMOT.V - UnNntnued
Stud aOperator* Center CENTRAL ALASKA 5*alti HeCOtOAQ S'uJOi.
IV CCKl Srmaru BROADCASTING. NC R -
_0"fFtR* H *) ' . V/iasf. on“.Irax!
/F-}?ImoefEBSOﬁlz?tg)r\}v\?IN ) 2700 East TUdor Road Pror* I?MS» 762 23co

Anchorage AUIU 9950,



Senator Vic Fischer
February 9, 1981
Page Two

In conclusion, please consider that the "business of the people"(our
government) is the peoples business. We, they, have a right to know.
Do not confuse this iSSU€ aS one only for the rights of reporters
The mass media happens only to be the most visible of petitioners.
Thank you for this opportunity for input

Sincerely yours,

INC.

Director of Community Affairs

DLG:bke
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Sec. 40.25.010. State Policy.

No change from SB 90.

Sec. 40.25.015. Records To Be Open To Inspection,

The reference to "exceptions" in the title has
been eliminated since a separate exemption section now
appe *ms in sec. 40.25.f30. The reference to inspections
that infringe on a person's right to privacy has been deleted
from subsection (a) since a separate exemption on this
subject appears in sec. 40.25.030. Subsection (d) has been
amended to allow a person to receive 20 pages of a record
copied without charge during any 24-hour period and to
permit the waiver of fees in the public interest.

Sec. 40.25.020. Duties Of Governmental Unit.

This new section takes the place of Sec. 40.25.020,
Requests For Records, in SB 90. It provides a reasonable
tame frane for an agency to search for, locate and determine
whether a record is subject to disclosure. It also allows
sufficient time for the agency to determine whether a specific
exemption to disclosure applies and, in particular, whether
disclosure would constitute an unwarranted invasion of
personal privacy. The time frame specified is consistent
with the administration's recently proposed procedural
regulations on public information as well as CSLIB 131



(Judiciary, 1977) and SCS CSHB 75 (1980). It does, however,
add a fourth circumstance justifying extension of the ordinary
10-day period in which to respond to a public reguest. the
need to notify a person and provide him with an opportunity

to be heard when his privacy interests may be invaded through
disclosure of the record. See sec. 40.25.030(c).

Sec. 40.25.030. Exemptions,

This section lists 12 exemptions from the duty to
make records public.

Exemption (1) now inclxices records exempt from
disclosure by federal law and regulation (which are currently
exempt from disclosure under existing law) as well as records
exempt from disclosure by court rule.

Exemption (2) (tax returns) remains identical to
former exemption (2), but the clause pertaining to subject
access has been deleted as the issue of subject access is
covered generally under sec. 41.25.040.

Former exemptions (3)-(F) are nov covered under
the general privacy exemption in exemption (12) and are
discussed under the commentary pertaining to that exemption.

Former exemption (9)(archival records) now appears
without change as exemption (3).

Former exemption (10 ary records) now appears
without change as exemption ('*).

Former exemption (11)(trade secrets) now appears
as exemption (5). The exemption has been redrafted to
conform more closely with the companion federal provision
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and to protect trade secrets and other confidential business
informatioi developed by government. The term “trade
secrets" is intended to include any formula/ pattern, device
or compilation of information which is used in a commercial
setting which gives the owner an opportunity to obtain an
advantage over competitors who do not know or use it.

The definition of the term confidential has been
clarified by several major cases arising under the federal
exemption, and those cases should serve as persuasive
authority in interpreting the Alaska provision. Material
has been held to be confidential if: (1) it would not
customarily be released to the public by the person from
whom it was obtained, Sterling Drug, Inc. v. FTC, 450 F.2d
698, 709 (D.C. Cir. 1971); (2) disclosure would impair an
agency's ability to obtain similar information in the future,
National Parks v Conserve,:ion Association v. Morton, 498
F.2d 765, 770 (D.C. Cir. 1974); or (3) disclosure would
cause substantial harm to the competitive position of the
person from whom the information was obtained, National
Parks & Conservation Associat.on v Klepoc, 547 F.2d 673,
679 (D.C. Cir. 1976) .

Former exemption (12)(test questions) now appears
as exemption (6) and has been narrowed to provide that the
exemption only applies if disclosure would compromise the
objectivity of the examination process.

Former exemption (13) (law inforcement files) now
appears as exemption (7)  The introd ictory section has been
modified slightly to more closely parallel the corresponding



section in the federal act with the general reference to
"other governmental unit" eliminated. Former subsection (H)
has been deleted as unnecessary as the exemption is already
covered by exemption (1).

Paragraph (G) of former exemption (13)(crime
victims) has been deleted as it implies that the names of
victims of crimes other than sexual assault are subject to
public disclosure. In the proposed committee substitute the
names of all crime victims would be protected from disclosure
under both exemption (12) and subsection (h) of this section,
until open court proceedings were initiated where the
victim was identified. The right of the public to know
other basic information about a crime (original entry records)
Is emphasized in subsection (h) of this section, and reference
is made to the commentary accompanying that subsection.

The attorney work product exemption (former exemption
(15)) now appears as exemption (9). The limitation in SB 90
requiring disclosure of attorney work product after the
litigation has ended has been eliminated. Materials prepared
by an attorney in preparation of possible litigation have
been .exempt from discovery since the landmark decision in
Hickman v. Taylor, 329 U.S. 495 (194/). In that opinion the
court noted the general policy acair.st invading the privacy
of an attorney's preparation cf a case is essential to tlie
orderly working of our legal system, /tdditionally, the
attorney work product exempticn has been held to apply to
discovery of attorney work product in cases that have already
been terminated, In Re Murphy, 560 ?.2d 326 (8th Cir. 1977).
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Consequently, in permitting discovery of attorney work
product once the litigation has ended, SB 90 may be in
contradiction to the Alaska Court Rules of Civil Procedure.

Former exemption (16)(judge's opinions) now appears
as exemption (10), but the prior limitation in the exemption
(once the case has been decided, prior draft opinions bhecome
public) has been eliminated for the same reasons as discussed
under the attorney work product exemption above.

Former exemption (L7) (internal security procedures)
appears without change as exemption (11).

Exemption (11) exempts from disclosure records
that would constitute an unwarranted invasion of personal
privacy. This exemption is broad enough to take the place
of the general "infringes on a person's right to privacy"
exemption specified in sec. 40.25.015(a) of SB 90, and the
specific exemptions in former subsections (a)(3)-(8). In
using the term “unwarranted invasion of privacy" the proposed
committee substitute emphasizes that even in instances where
disclosure would constitute an invasion of privacy, disclosure
is required if the public interest in disclosure outweighs
the privacy interest.

Tho deletion of the specific exemptions previously
found sec. 40.25.015(a)(3)-(8) of SB 90 does not make any
substantive change in the bill. While SB 90 appears to
provide that all information referred to in exemptions (3)-
(8) are exempt from disclosure, each exemption requires that
the information constitute "personal information" for it to
be exempt from disclosure. That term was defined in former
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sec. 40.25.040(4) as "information about an individual
person, the disclosure of which would constitute an unjus-
tifiable invasion into a person's right to privacy". Conse-
quently, rather than blanketly exempt from disclosure the
categories of records listed in exemptions (3)—(8), SB 90
requires the agency to first balance the two competing
interests involved (the public's right to access to information
concerning the conduct of governmental affairs and a person's
privacy interests) in making a determination whether to
disclose a particular record. The specific exemptions in
(3)-(8) are therefore unnecessary under both SB 90, which
exempts from disclosure in sec. 40-25.015(a) records that
would infringe on a person's right to privacy and, under
exemption (12) of the proposed committee substitute, which
exempts from disclosure records that would constitute an
unwarranted invasion of privacy.

Subsection (b) is new to SB 90. It is intended
to. (-) state the general test to be used by a governmental
unit ir. determining whether disclosure would constitute an
unwarranted invasion of privacy; and (2) provide guidelines
to be used in applying that test. Subsection (b) does not,
however, define the right to privacy. Because of the wide
ranging circumstances where the right to privacy can be
asserted, and the competing public interests involved, the
term is not susceptible to a single and uniform definition,
However, in the context of disclosure of public records,
specified guidelines can be provided to governmental units,
and ultimately the courts, as an aid in determining whether
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disclosure of a particular record would constitute an unwarranted
invasion of personal privacy. The proposed committee substitute
adopts this approach,
The guidelines listed in paragraphs(l) —9) are
notnecessarily listed in order of importance norare they
to be viewed as having equal weight in arriving at a decision
regarding disclosure. For example, if the information was
of a personal nature under paragraph (1), but theindi/idual
was notified,or reasonably could have concluded, that the
information would be subject to public review at the time he
provided the information, the guideline in paragraph (7)
would clearly take precedence and require disclosure.
The factors listed in guideline (1) are taken from
AS 39.26.010, which prohibits the government from inquiring
into certain personal matters concerning state employees
except as directly related to the per rmance of their official
duties. Subparagraph (E) is based on former sec. 40.?=i.015(e) (6)
The most important consideration in guideline (2)
iswhether the person could reasonably assert an option to
withold embarrassing information from the public. A critical
factor in arriving at the determination would be the relationship
between the information and the person's ability to perform
in the governmental capacity he may hold. In such a case,
the information, though embarrassing, could not be withold,
Again, as with the other guidelines, each must be considered
in relationship to other considerations. For example,
embarrassing information about an individual that was merely
rumor or conjecture would result in a much more substantial



privacy claim pursuant to guideline (8).

As is apparent from guideline (3), in many instances
it is relevant to consider the standing of the person who
has requested the information. It .vill sometimes be impos-
sible to determine if a given disclosure will produce an
unwarranted invasion of privacy without considering what the
requesting party intends to do with the information. For
example, a compilation of the home addresses of all state
employees listing their salaries would not bhe exempt from a
newspaper reporter doing a story on the "average" state
employee, while the compilation should be exempt from release
to an advertising agency intending to use the list for
purposes of commercial solicitation.

Guideline (4) is largely self-explanatory. The
fact that the information was voluntarily furnished by an
individual reduces his privacy claim while the fact that he
may have been compelled to furnish the information increases
his privacy claim.

The guideline in paragraph (5) is intended to
Amphauize that personal information supplied by applicants
or reicipients of basic social service programs, such as
public assistance, are entitled to substantial privacy
protection as the information was submitted in order t
cbtain minimum social benefits, and the individual had
little choice but to submit the required information. This
compares, however, with the privacy claim of individuals who
supply information to government in an effort to obtain
substantial government bhenefits or subsidies. Their privacy



claim is' significantly reduced since the decision to apply
and supply the information was a voluntary one on the part
of the individual. Additionally, there is a significant
public interest in monitoring governmental programs that
distribute substantial amounts of state wealth to relatively
few individuals.

The fact that the information requested was readily
available from non-governmental sources reduces an individual's
privacy claim pursua.it to guideline (6), as does notification
to the person at the time he supplies the information that
the recora will be subject to public disclosure pursuant to
guideline (7).

An individual's privacy claim will be substantially
greater under guideline (8) when the requested personal
information consists of unverified information or rumor.

The substantial damage that uncorroborated information about
an individual can do to personal reputation weighs heavily
against disclosure.

Guideline (9) is self-explanatory.

Subsection (c) is also new to SB 90. It establishes
notice procedures to protect individual privacy interests,
The duty under subsection (c) arises whenever the governmental
unit has decided to disclose material that may come within
exemption (a)(7) (C) or (a) (12) and there is a substantial
probability that the person identified in the record will
object to disclosure. The "substantial probability" language
emphasizes that the notice requirement does not apply every
time there is a possibility that a privacy exemption may be
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applicable. If the governmental unit applies the guidelines
specified in subsection (b), notification should only be
required in a small minority of cases. However, in cases,

for example, where there is significant disagreement in the
governmental unit itself as to whether the public interests

in disclosure outweigh any applicable privacy interests, the
agency should be fully apprised of all considerations

favoring noii-disclosure before declining to assert an applicable
exemption.

Subsection (d)(all records became public after 20
years) is identical to Sec. 40.25.015(f) in SB 90.

Subsection (e)(research)is identical to Sec.
40.25.015(g) in SB 90 but in paragraph (2), reference has
been made to federal law or regulation and court rule,
consistent with exemption (1).

Subsection (f)(subpoenaed records) is similar to
sec. 40.25.015(b) in SB 90 but emphasizes that other state
laws pertaining to the confidentiality of public records
cannot be raised to prove*.t disclosure once a subpoena has
been issued.

Subsection (j), pertaining to e*ployee personnel
records, is based on sec. 40.25.015(i) but more clearly
defines the types of employment personnel records subject to
disclosure and exempts from disclosure personnel performance
evaluations. While there is substantial disagreement on
this issue, the proposed committee substitute reflects the
view that the dis :losure of such information constitutes an
unwarranted invasion of the employee's right to privacy and
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unnecessarily hampers the ability of government to use the
performance evaluation as an effective supervisory tool to
insure adequate job performance.

Subsection (h), pertaining to crime information,
is identical to sec. 40.25.015(j), but does not provide that
the name of the victim of a crime is a matter of public
information. The proposed committee substitute adopts the
approach that until open court proceedings commence where
the victim is identified, the release of the victim's name
would constitute an unwarranted invasion of privacy.

Sec. 40.25.040. Access To Records By Record Subject.

This section, which is new* to SB 90, gives the
individual or his duly authorized representative the right
of access to any accessible record pertaining to him.
"Accessible record" is defined in sec. 40.25.090(1) as a
record that refers to a particular individual that can be
retrieved as a result: (1) of the governmental unit's use
of a retrieval scneme or index based on the identity of the
individual, or (2) of th> requester providing sufficiently
detailed information to enable the governmental unit to
locate the record without an unreasonable expondit re of
time, effort, money or other resources. Tlie compliance
timetable and procedures of secs. 40.25.015—40.25.020 are
incorporated by reference. Consequently, the same procedures
apply if the individual is requesting access to any record
whether or not his own,

Subsection (b) imposes limits on the individual's
right of access to his personal records. Paragraph (1)
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incorporates the relevant freedom of i.iformatic i exemptions

of secs. 40.25.030(a) (1)—40.25.030(a) (L1). Additionally,
paragraph (1) allows disclosure of information that would
otherwise be exempt under AS 40.25.030 (a)(1)— 40.25.030¢(a) (11)
if the information was originally submitted to the governmental
unit by the requester,

| -agraph (2) limits an individual's access to his
personal records to the extent necessary to prevent an
unwarranted invasion of another individual's personal privacy.
The agency should, of course, balance the public interest in
disclosure against the privacy interest of the individual to
whom the records pertains. See sec. 40.25.030(b).

Paragraph (3) protects the anonym:tv of individuals
who write letters of recommendation or provide character and
fitness evaluations. A record requester is entitled to
access, however, provided that the identity of the source of
the evaluation is not revealed. This section also confirms
that an individual shall have access to his own test qc”™tions
and answers in any examination used for licensing or public
employment. This applies to examinations that the individual
must take and pass in order to practice a trade or profession
such as bar and real estate examinations. This right is
limited to access and does not include copying. This limitation
enables government agencies to protect the integrity of test
questions that may be used for future examinations.

Subsection (c) is intended to be consistent with
protections existing for the confidentiality of records of
minors who may seek counselling for or treatment of conditions
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such as venereal disease, pregnancy, or alcohol or other
drug abuse. The purpose of these provisions is to remove
the fear of parental discovery and thus encourage minors to
seek appropriate aid. This provision prevents parents and
guardians from circumventing these statutes by asserting, in
a representative legal capacity, the access rights of their
children,

Subsection (d) is similar in intent to sec.
40.25.020(c).

Sec. 40.25.060. Correction and Amendment of Records.

This section, which is new to SB 90, provides an
individual with the right to correct or amend any incomplete
or inaccurate information contained in a record accessible
to him under sec. 40.25.040.

Subsection (b) specifies that a request to correct
or amend must be in writing and requires a governmental unit
to respond within twenty days after receipt cf the request.
|f the governmental unit makes the correction or amendment
or does not maintain the record, the matter comes to an end.
|f the agency refuses to correct or amend as requested, it
must inferm the individual in writing of its decision and
state the reasons.

|f the governmental unit refuses to order the
correction cr amendment, subparagraphs(b)(3)(A)- (B) permit
the individual to file a statement of disagreement with his
record and requires the governmental unit to notify the
individual cf his right to bring a judicial action pursuant
to sec. 40.25.070. Whenever a governmental unit discloses
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disputed information to a third party, subsection (c) compels
It to. (1) identify the disputed information; (2) provide a
copy of the individual's statement of disagreement or pending
request for amendment or correction; and (3) provide a
statement of the agency's current position concerning the
requested amendment or correction, including final action if
any has been taken. The agency must also transmit a copy of
the statement of its current position to the last known
address of the individual whose record is released.

Sec. 40.25.070. Enforcement: Injunctive Relief.

This section remains largely unchanged from sec.
40.25.025 in SB 90, but reflects the ability of an individual
to require a governmental unit to correct or amend 1incomplete

or 1inaccurate information pertaining to him.

Sec. 40. 25. 080. Civil Action For Obstruction 0* ? -nss
To Records.

No chance from SB 90.

Sec. 40.25.090. Definitions.

A definition cf "accessible records™ appears 1in
paragraph (I). That term 1is used in sec. 40.25.040 and is
discussed in the commentary under that section.

The definition of "governmental unit" remains
identical to the definition in SB 90 and specifically 1includes
municipalities.

Thr* ~c,rin<Mon of "personal information”™ has been
eliminated as that term 1is not used 1in the proposed committee

substitute.
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A new definition of "individual" is provided,
That tern is used in the section cn individual access to
records concerning themselves, and is intended to exclude
organizations, such as corporations and partnerships.

Sections 2-5.

The amendments in sections 2-5 of SB 90 appear
without modification in the committee substitute with the
exception of former section 4, providing an affirmative
defense to the crime of Tampering With °ublic Records. In
view of the requirement in the definition in the crime that
the public servant "know" that conduct is improper, the
affirmative defense has been eliminated.

Section 6. Effective Date.
delayed effective date is provided to allow

sufficient time to identify and propose amendments to the
Act as a result of oversights in coverage.
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