


COMMITTEE REPORT

Vi-i
SENATE
“13/f.2 iflerources rncd
FURTHER: ,
Date: 5/ 6

Mr. President:
The Committee on .nr:t e po-v- h-"1: has had 710
t2To ".ru ru»-ir> 517 <lis-i? adni::istr .ition

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[A do pass [ 1 do not pass
[ 1 do pass with attached amendments(s)

[ 1 seme title
[ ) replace wi th CS for [ 1 new title

and recommends

[ 1] AND attaches a "Letter of Intent” I ] New Fiscal Note
[ 1 reports it back without recommendation

1] referred to the Committee
MEMBERS SIGNING MEMBERS HAVING

DO PASS

OTHER RECOMMENDATIONS:

CHATRMAN
S 60 (Rev. 12/78)
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POUCHY . STATE CAPIIOI
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TTCail (LE@Q Ll [LAT rQ LR 907-465-3800
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 12, 1982

SUBJECT: ntal health trust as "money trust"
gl f y

TO: Senator Charles H. Parr

FROM: Richard A. Bradley

Legislative Counsel'—
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g neator Charles H. Parr
Apgrrl 12, 1982
earl}/ ears of the Hammond admrnrstr tion from that dernrs
tration’s review he ptolr les of the,drvrsron of lands
|t hvo lved reaprorat)sa ? the Tea sterﬁ Mall fease. In
A orage and a number of other ea es that the adminis-
tratr belreve were nat ﬁ” P g elivering to the state a
Prope[ return. Reappraisals fais d l nd valUations and
entals In some cases 1,000 percent In recent years.
| have reviewed the work order request file on FCCS CSSB 159
and there IS no }ndrcatro? ? th qsouree of the trust fund
mana g ment sections che provisions of HB 720
F SCS fr which became Chapter 181 show a more
omplex ution of t ese provisions.

0sest thin

at_appears in the SB 159 file is a ¢
HpSmrth as co-chairman of the " 8py
o%ruommtee or la d olicies an Procedures dated

ary 2 S addresse 0 Governor Hammond as a
report on admrnrstrauron of the state's "land patrimony".
Recommendation No. 11 notes that:

The committee belreves that state trust lands (school,

The C’e ter srgng Ba/ ;

mental h versity) are now~ antf lrave been--——
manage t a 1ow nsity. hese lands’ Y
retd Lng on }/ a ra tion of the otentra value that
cou realized bZ a smal time management sta
Division manag these lands at no, cgan e to the
varr us frust funds a recef]ves no rerm ur emeht Qr
Its servrces T ere ore It tradr lonally placed
low |or|tg on the m%naoenhent of these lands. This
committee rcommends State Legis ature
authorize ech trust board the. authori tn¥ t %
contract w h agency or Prrvat firm for t
manaig(ement 0 ds”for revenue productron rn
accordance wrth the state's land act
At the time of this report (bef ore the adoption of
ha ters 1821 d 182, %LA 1?78] ?an ph ?d In trust .
werg manage under general aws or the m na ement of public
S but under competrtrve rn%\/ proceaur U der  FCCS
59 mental health (as Well as theg er t%st
Iand S) ma}/ be leased erther y competitive bid gn [ by

noncompetitive disposal methods (drrect neg otratr
lottery, etc.) if the commissioner determrnes Ihat the

method” selected is in the Vest interests of the state



Senator Charles H. Parr
Page 3
April 12, 1982

This result pccuys because Ahe rovisions of both Chapters 181
ad 2 provide for the ' es@natmn 0f fhe mental health
ands as general grant Iands ee Sec. 3 of Chapter 181

¥ Sec. 3. REDESIGNATION AND DISPOSAL OF MENTAL HEALTH
LAND.  (a) Land granted to the state upder the, Menta
Health nabhng ct of 1956, 70 Stat. 709, and patented

to or approved”for patent to the state on'J 1978
gp ¢ p ?h? Wlhlc Wwas

desl nate as mental he t
rece|ve ?/ f a e in exchange rante
under t edera nd grant Is rede3|%nate general
%rant Ian nd sha || ana(ged ang 0sed o( the
e artment P atural Resour es under apphcab
visions of law.

(The provisions of (b) do not concern us.)
Sec. 1 of Chapter 182 is essentially identical.

The intent of these two sections states the core of oar
con?ern those sections chan%ed the character of merta

health lan Into ge %ra gra t land; they sought simul-
taneously to establis und to replace’ the Segregated
lands granted for the trust purposes.
rit seems that the goal was reasonable.

Conqress permitted the ranted f tal health
Purpgoses ? [Jne ? Hg ar(t]d manag e se ems the refo r
hat there was ”ﬂ nee to ma|nta|n t e Ian |n a seﬁr %a ed
trust statu? The con e[gt one and one- ﬁe cent edt
cation IS also reasona 000,000 acres o the 104 million
acres granted to the state fr t\he various sourc s ae mental
health“trust lands: one and on ercen} the lands 1Is
a fair 1f not ?remse alloc t|on wh| should do jus tc to

the purposes of the trust established by Congress.

There Is [at. lea st]f one diffe enc ? 3tance between the
two %rmu atiops of the men | he a| Hn s established In
eac Wh||e | do not d agree Wit d termination
8{ revisors tq use the rovmons o tg later
Pepte b| In detﬁ m|n|ng w |c ch ap 7 4 ecame
ct |ve note that the visions o %4 In
8 required the co m|s3|oner to ma e the contri-
but|ons to the “fund without the qualification found in



April 12, 1982

ubject _to legislative appropriation". See
?e%8237.14.090 l|n ChaptgrIO 1801 and Sec. 37/.-
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T0:

Senator Mike Colletta

Proposed rmendment to AS 37.14.050:

Shall be amended by the deletion from the first sentence of the
words [subject to legislative appropriation of sufficient funds]

Purpose of proposed amendment:

This change will remove the legislative determination language from
the existing law. No funds have been appropriated to this trust
and, consequently, there has been no restitution to the State
mental health program for the transfer of State mental health lands
per chapter 181 and 182 of the Session Laws of Alaska, 1978.

This proposed amendment will also make AS 37.14.050 consistent with
AS 37.14.100 which is a response to the loss of university land per
chapter 181 and 182 of the Session Laws of Alaska, 1978.
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THE FOLLOWING DOCUHENT(S) f1AY NOT FILI1
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THE PRECEDING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL,
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LEGISLATIVE AFFAIRS AGENCY

POUCH Y . STATE CAPITOL
JUNEAU. ALASKA 998 M

MEMORANDUM March 2, 1982
SUBJECT: ?tate Tryst Fun%

c8sB 710° THESY
TO: nator Charles H. Parr

é%a?rman Senate HESS Committee
FROM: Richard A. Bradley

Legislative Counsel &

The bill is prepared as you requested with oon exception.

The bill as pregared for you or| inally had a defect which
has only now been not|ce rovistons of AS 37.14, 060 -

0 never took effect and are not now law: therefore,
they may not be amended.

Sec. Cha ter 182 SLA 1978 added ﬁ\mcle 2 to AS 37.14
concermng University Fund." The q|slature made its
effective date the date that the Roard Regents v?ted to
apprgve the matters under con3| erat|on |n th 2
Act." The Roard of Regents i ﬁ]prove matters on
August 17, 1978, See e Supplement to AS 37.14 at page 309,

This,bemgn the case, .| have delet(Td the reference to the one
section amended W|th|n thLs artic AS 37.14.100.

If T may assist on this matter, please advise.
RAB:jdn
Enclosure
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Bradley
Original sponsor: Healtt], Education and.
Soclal Services Committee
BY THE HEALTH. EDUCATION AND
1 IN THE SENATE SOCIAL SERVICES COMMITTEE
) CS FOR SENATE BILL NO. 710 (HESS)

3
4
5

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL

5 For an Act entitled: "An Act relating to state trust funds and their admin-

1

istration; and providing for an effective date."

¢ BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

o

10

1
12
13
14
15
10
1
18
19
20
21
22
23
24
25

26
27
28

29l

* Section 1. AS 37.14.040 is amended to read:

Sec. 37.14.040. FUND UTILIZATION. Theprincipal of the fund
established in AS 37.14.010 shall be retainedin thatfund forinvest-
ment as specified in AS 37.14.170. The income of the fund shall (MAY
NOT] be appropriated first for [A PURPOSE OTHER THAN] the support of the
state mental health program and the balanceAof the fund which is not re-
quired for support of the state mental health program may be appropriated
for any other public purpose.

* Sec. 2. AS 37.14,050 is amended to read:

Sec. 37.14.050. CONTRIBUTIONS. During each fiscal year [, SUBJECT
TO LEGISLATIVE APPROPRIATION OF SUFFICIENT FUNDS,] the commissioner of
revenue [THE DEPARTMENT OF REVENUE] shall transfer to the fund estab-
lished in AS 37.14.010 a sum equal to one and one-half percent of the
total receipts (REVENUE] derived from [THE MANAGEMENT OF STATE LAND,
INCLUDING AMOUNTS PAID TO THE STATE AS PROCEEDS OF SALE OR ANNUAL RENT
OF SURFACE RIGHTS,] mineral lease rentals, royalties, royal'v sale
proceeds, and federal mineral revenue-sharing payments or bonuses.

* Sec. 3. AS 37,14.150 is amended to read:

Sec. 37.14.150. CONTRIBUTIONS. During each fiscal year the com-
missioner of revenue [THE DEPARTMENT OF REVENUE] shall transfer to the
fund establi shed [CREATED] in AS 37.14.110 a sum equal to one-half of

-1- CSSB T10(HESS)
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WORK DRAFT PAPER WORK DRAFT PAPER UEUK DRAFT PAPER

one percent of the total receipts derived from [THE MANAGEMENT OF STATE
LAND, INCLUDING AMOUNTS PAID TO THE STATE AS PROCEEDS OF SALE OR ANNUAL
RENT OF SURFACE RIGHTS,] mineral lease rentals, royalties, royalty sale
proceeds, and federal mineral revenue-sharing payments or bonuses.
Sec. 4. AS 37.14 is amended by adding a newsection to read:

Sec. 37.14.180. REVIEW BY BUDGET AND AUDIT COMMITTEE. The Legis-
lative Budget and Audit Committee shall annually review the performance
of the commissioner of revenue regarding the custody, management, and
investment of the funds established by AS 37.14.010, 37.14.06C, and
37.14.110 and report its findings to the legislature and the governor.

* Sec. 5. AS 37.14.020, 37.14.030, 37.14.120,and 37.14.130 arerepealed.
* Sec. 6. This Act takes effect July 1, 1982.

CSSB 710(HESS)

L 20A



FISCAL NOTE

(VERSION i-2)

I. REQUEST A
Bill/Resolution Number: CSSB 710 (ffSSS) (3/5/82)
Tide: Relating to state trust funds and their administration
Requested by: Senate Resources Committee Date: 4/12/82
Il. FISCAL DETAIL
Agency Affected: Department of Revenue
Program Category Affected: Revenue Collection and Management
BRU, Program, or Subprogram(s) Affected: Treasury Management
(Note: |If more than one budget component is affected, separate line-itenm
amounts and funding for each component in the analysis section.)
EXPENDITURES (Thousands of Dollars)
1 FY 32 I FY 83 FY 84 FY 85 | FY So FY 87
100 PERSONAL SERVICES 1 15.7 17.3 19.0 | 41.7 45.8
200 TRAVEL | - i 2.0 | 2.2 2.4 | 2.7 2.9
300 CONTRACTUAL 1 - 1 21.0 24.2 27.9 | 32.1 37.0
400 COMMODITIES 1 - 1 .5 .6 701 8 .8
500 EQUIPMENT - 1.5 | - _
600 LAND & STRUCTURES | - 1 - | - -
700 GRANTS,CLAIMS,ETC 1 - 1 - - - J, - -
800 MISCELLANEOUS 1 -1 - - r - -
- _ 1 N
TOTAL | - 1 40.7 4a .3 * 50.0 | 77.3 86.5
v
FUNDING  (Thousands cf Dollars)
1 — |
GENERAL FUND | - 1 40.7 44 .3 50.0 | 77.3 86.5
FEDERAL FUNDS - 1 - | - -
OTHER (Specify Source)l ! 1
1 - 1 - - ] i
_ I
POSITIONS
1 wh_ I 1 i i
FULL TIME i - 1 - - 1/12MM 1/12MM
PART TIME << b 1/76MM 1/6MM 1/6MM 1 - -
TEMPORARY ™ - — -
N 1
I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

Allows the Commissioner of Revenue

THIS ANALYSIS
HEALTH FUND, DOES NOT PASS.
Personal Services
accounting,
Services:

$10.0;

proper allocation,
Comm. $3.0;
Audit $5.0.

Print £ Acv.
Equipment for

Trust funds should pay for relate:
proper tost allocation.

V. DATE:April 12, 19S2

Original:
cc :

Legislative Finance
Budget and Management
Prime Soonsor
33-001 (Rev. 12/:1)

IS BASED ON ASSUMPTION COMPANION BILL SB 711,

is one-half tine Accounting Tech.
monthly/quarter/annual

to invest the Mental Health Fund

APPROPRIATION TO MENTAL

Il (R14,G) for associated trust
reporting. Contractual

$3.0; Safekeeping and relating reporting/accounting
new position.

expenses cut of income for true race of return and

/.

PREPARED BY: Staack,

AGENCY: Dept, of Revenue,
PHONE: 465-2330

Anselm C. Treasury Ccr.otroj

Treasury Division

(First Legislator Named)
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TWELFTH LEGISLATURE (Revenue Reduction
To General Fund)

FISCAL NOTE

REQUEST f \

Bill/Resolution Number: CSSB 710( J

Title T Relating to state trust fufir.s and their administration
Requested by: Date: 4/12/82

I1. FISCAL DETAIL
Agency Affected: General Fund Unrestricted Revenue
Program Category Affected:
BRU, Program, or Subprogram(s) Affected:
(Note: |If more than one budget component is affected, separate line-iten
amounts and funding for each corponent in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 | FY 83" FY 84 FY 85 | FY 86 | FY 87

100 PERSONAL SERVICES

"200 TRAVEL

300 CONTRACTUAL - | - I
400 MOD7TIES - l
500 -NT

600 LAND & STRUCTURES - I

700 GRANTS,CLAIMS,ETC .

800 MISCELLANEOUS - T

TOTAL -

FUNDING IN MILLIONS OF DOLLARS
GENERAL FUND (16.2) (17.7) Q1)1 (24.6)1 (28.8)

FEDERAL FUNDS - I
OTHER (Specify Source)

POSITIONS
FULL TIME

PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation instruction, Section 111)

«

Above 1is in terms of reduction of General Fund unrestricted revenue now to be
contributed to Mental Health Fund at one and one-half percent contribution rate of
mineral lease rentals, royalties, royalty sale proceeds. Eased on latest revenue

estimates as of date of preparation of fiscal note.

V. DATE: April 12, 1982 PREPARED BY: Anselm C. Staack, Treasurv Comp::"
AGENCY: Dept, of Revenue, Treasurv Division

Original: Legislative Finance PHONE: 465-2350

cc: Budget and Management

Prime Sponsor (First Legislator Named)
«3-001 (Rev. 12/81)



-l TWELFTH A*Lul viln

FISCAL NOTE
I. REQUEST
Bill/Resglutiqn No. SB 710 esources .
ritle  Relating o Che mental(ﬁean_ st o
Requested by oenate Resources Committee Date 4712782

N eeney affected. Menatl Health Fund Advisory Board - D pt. of Revenue

Program Category Affected_  Revenue Collection and Mapagement

BRU, Program, Or Sufcprogram(s) Affected Treasurv DiIvision

(Note: |If more than one budget component is affected, separate lir.e-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 Jy 87

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL DU :"U00 " -0- ' 00,0UU -0- 00.000
400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL 50,000 -0- 50,000 ..-0- 50,000

FUNDING (Thousands of Dollars)

GENERAL FUND 50,000 -0- 50.000 -0- 50.000
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111

This analysis assumes that each needs assessment will
prepared on contract and that each will cost no more
than $50,000.

IV. DATE. A/12/32 Ser.=tor Fshrenkam:
af-.r.

Original: Legislative Finance PHCNE _

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



Division Nane Division of Mental Health &Bésvéﬂlképmental Disabilities

Component limw Community Mental Health Grants

FY 82 Budget Governor*s FY 83 Budget Proposed Reduction
4181.7 gf 0 PFT 4558 .4 GF 0 PFT 827.5 GF 0 PFT
GF = General Funds PFT - Permanent Full-time Position
Reduction Total After Reduction

100 Pers. Serv.

200 Travel

300 Contractual 100.0 3.6
400 Commodities

GOO Equipment

GO0 Lai.d/Bldg. 3992 .8
700 Grants, Clrns 727.5 3996.4
800 Misc.

Total Expend 3996.4
Fed. Receipt 265.5
G.F. Match

General Fund 3730.9

Pgm. ” Receipts
Other Funds

Full Time

3 0
Part Time 0
Temporary 0
Staff-monlhs 0
What are the ramifications of the reduction - which services will be deleted,

which will be reduced, what will be the impact on Alaskans, etc.?

1) Mental health centers serving 7 commun.itips and their surmnnH-ing
distiicis will be discontinued. This will 1include centers in the ng-

districts. The number of cases formally served and hours cf informal counseling,

community education, and prevention are listed for FY 81.



. Hours of Informal

Fading Cut Center Clients Counsel inn & Prevention

111.9 Seward 150 1712

122.6 Homer 148 393

80.3 Copper Center 11 *175

117.2 Tanana 80 1500

127.9 Galena 24 138717
" part year

50.0 Craig ? programs
X in FY 81

50.0 Wrangell 50

2) Clinicians and services will be cut in the following communities:

Kodiak - 1 psychologist eliminated
McGrath - village outreach worker eliminated
Fairbanks - psychiatric coverage reduced

3) A pioposed program for evaluation and observation of criminal offenders

will be eliminated in Fairbanks. This w'll result in increased demand on API

for this service.

4) The net effect of these cuts will be elimination of services to an area of

25,000 population and reduction of service in additional areas. It is expected

that this will increase the case load at API. Final determination of where cuts

will be made is dependent on contract negotiation and advisory board review.

Rationale for Reduction
1) The centers selected to be discontinued were selected on a basis of;
a. effective proqrams"which are connected via roadways to other
functional programs whereby the served population could commute
to the alternate provider clinics, as example, Seward and Homer

can be served by the addition of staff to the Kenai Center;



b. less effective programs with a record staff recruitment and

other problems which total to a service delivery inefficiency; and

c. programs which serve a lessor number of clients annually than the

"more popular™ clinics.

Staff is cut at the larger programs where a cutback will decrease
service capability but result in reduction rather than closure as would

be the case for the one or two person clinics.

This 1is a proposed new start program which is cut because it presents

no cutback but restricts growth in program.

No comment required.



INCORPORATED JUNE 15, 1903

BOX 531 99929 (907)874-2381

ADOHTLO AUCIUGT 1072 March 26, 1982

Helen D. Beime, Commissioner
Department of Health & Social Services
Pouch H-01

Juneau, Alaska 99811

Dear Ms. Beime:

It has cane to the City of Wrangell®"s attention that an evalua—
tion of proposed reductions of community mental health grants lias
been prepared. It is our understanding that Wrangell satellite
office is proposed to be closed as part of the reduction.

Tre VVrangeH City Council lias aone on record strongly protesting
closure or the Wrangell office. Furr time clinical serV|ces

Wrangell liave increaSed client fees revenue substantially. e i
been the City's Intent to increase contr|but|0n from the Clty and
School D str |ct o this service in the fiscal Xear ending JUNE 30,

ttge oné the satellite of |ce 1S Cl It Is aﬁgarent
the client fees contr| utlons WI decrease The reven
enerated by * .| saé lite off ﬁ should be considered when pro-
0sels are mao.. to discontinue the service.

Very truly yours,

/ c
Jo¥ce Raster
City Manager

JR: b

cc: ReRresentatlveAdorns Chairman, House Finance Committee
ator Benpett, Co chalg]rman 'Senate Finance Committee
Senator Dankworth, Co-chairman, Senate Fmance Conmittee
resentat|ve %ejme Chairman, 8e HESS Committee
a or Parr, C a|rman Senate HESS ommittee
gresentanve . Haugen
ntor Richard E|a|son
Re resentatjve Qral Freeman
R Eresentatwe Terr Gardmer
Sena(:or Itobert Zel
Representative Thelma Buckholdt
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POSITION PAPER
. SENATE BILL NO. 710

"An Act relating to state trust funds and their administration; and
providing for an effective date."

The effect of this act insofar as mental health programs is concerned
is that it will (Sec. 1, 47.14.040) make the mental health fund income
mandated for use" first for mental health programs with any balance
available for general public use.

Section 2, 37.14.050 removes the current permissive wording and
requires that the one and one-half percent total receipts from "land use"
be transferred each year.

Section 5, 37.14.170(a) removes the advisory board from direct
involvement in the investment of the fund.

Section 7, 18.07.011 charges the Statewide Health Coordinating Council
with review and reporting to the legislature of the fund"s activity.

Section 8, 47.30.350(a) charges the Commissioner of Health and Social
Services with review and reporting to the legislature of the fund"s
activity.

Section 9, 47.30.605(b) charges the Governor"s Mental Health Advisory
Council with review and reporting to the legislature of the fund's
activity.

Section 10, 47.80.090 charges the Governor®s Council for the
Handicapped and Gifted with the review and reporting to the legislature of
the fund"s activity.

Section 11, 37.14.020 repeals the mental health land fund use advisory
board. 37.14.030 repeals the powers granted to the mental health land fund
use advisory board.

Analysis: This legislation will have the effect of establishnent of a
permanent fund which was implied when State mental health lands were placed
in public ownership by 1978 legislation. This fund is to replace vie
earlier established mental health lands trust; the lands with a do.lar
value. First call on the revenue.from this trust goes to fund mental
health programs. The review of activity and fund use from the trust Iis
made by a multiplicity of boards and councils. No direct authority over
the fund 1is given to a..y perse *» other than the legislature and the
Commissioner of Revenue. All other reviews are advisory in capacity.

The existence of this funding source for mental health programs should
have no direct impact on the State mental health system because the revenue
from the fund will require a legislative appropriation which 1is the
procedure that currently exists. The major difference will bo a change 1in
the funding source for the appropriation.



Position Paper
Senate Bill Mo. 710

Recommendation: The Division of Mental Health and Developmental
Disabilities supports Senate Bill No. 710; however, we suggest that the
multiplicity of council and board reviews be evaluated as a possible
duplication, as each of these groups currently does review that part of the
mental health budget which 1is pertinent to their area of responsibility.
Senate Bill Mo. 710 will require that the role of each council be increased
beyond their area of interest, i.e., the Governor®s Council for the
Handicapped and Gifted may not wish to consider t"e funds allocated to
operate the Alaska Psychiatric Institute. The Department of Revenue will
furnish monthly reports on the fund®"s income which can be given needed
distribution.

Recommended by: C
Robert W. Marshal 1, M.D.
Director, Division of
Mental Health and Deve—
lopmental Disabilities

Date: N r-*4r ve-

Approved by:
Helen U."BtH>ne
Commissioner
Department of Health and
Social Services

Date:
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST a
Bill/Resolution No. Senate Bill No. 710

Title Relating to sTalfe trust funds and their administration.
Requested by Commissioner"s Office Date 2/17/82

Agency Affected Department of Health & Social Services
Program Category Affected Menta 1 Health & L)6V6lopmenta I Uisabi lities
BRU, Program, Or Subprogram(s) Affected

(Note: |If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 Fy 87

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT

LAND & STRUCTURES
GRANTS,CLAIMS,ETC.

TOTAL -0- -0- -0- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

No cost impact is foreseen to the Department of Health and Social Services
as a result of this legislation.

XV.

Original: Legislative Finance PHONE 465-3370

CC:

DAXE PREPARED by Robert W. Marshall, M.D., Director

(7

AGENcyHealth & "Social Services, Mental Health & DD

Budget and Management
Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



POSITION PAPER
 SENATE BILL NO. 711

"An Act making a special appropriation to the Department of"Revenue for
deposit to the mental health fund; and providing for an effective date."

This act will appropriate $84,295,000. to the mental health fund. This

is provided for in Alaska Statute 37.14.050.
«

Mental health trust lands were abolished by chapter 181 of the 1978
legislature. This chapter created in the place of the trust lands a new
mental health fund which, subject to an appropriation by the legislature, was
to receive 1.5 percent of the revenues paid to the State each year as proceeds
from the management of State lands. This would include proceeds from surface
rights, mineral leases, rental royalties, royalty sales, mineral revenues,
etc. The principal of the pental health fund is to be retained in the fund
for investment. The income of the fund is to be appropriated for the State
mental health program.

The utilization of the annual mental health fund earning could be used to
offset current general fund support for mental health programs in whole or
part. Potentially in the future, revenues could expand to address needs of
long range benefit to Alaskans such as applied behavioral science research,
biomedical research, and transitional facilities supporting the chronic
mentally ill.

The Department of Health and Social Services acknowledges that this
mental health trust fund is the statutory mandated replacement for the mental
health land.

Recommended by:
Rohert W. Marsh 11, M.D.
Director, Division of
Mental Health and Deve—
lopmental Disabilities

Date: Id

Approved by:
Commissioner, Department
of Health and Social

Services

Date:



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST .
Bill/Resolution No. Senate Bill No. 711 .
Title Special appropriation to Dept, of Revenue for mentai health fund.

Requested by Commissioner®s Office Date 2/11/82

I1. FISCAL DETAIL
Agency Affected Department of Health & Social Services
Program Category Affected Mental Hpalth ft Developmental Disabilities
BRU, Program, Or Subprogram(s) Affected_
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FYy 82 FY 83 FY 84 FY 85

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL .0. ,0,

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

No cost: impact is foreseen to the Department of Health and Social
Services as a result of this legislation.

prepared b* Robert W. Marshall, M.D., Director b
AGENCYHealtTi & Social Services, Mental Health oo
Original: Legislative Finance PHONE fFFifP~3T70
cc: Budget and Management

Prime Sponsor (First Legislator Mamed)
33-001 (Rev. 12/81)

IV. date
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733 W. FOURTH AVE.
ANCHORAGE.ALASKA

FEDERAL- STATE LAND USE PLANNING COMMISSION FOR ALASKA

Q
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A\D

BACKGROUND PAPERS

DECEMBER, 1977



STATE TRUST LANDS

Findings and Recommendations of the
Joint Federal-State Land Use Planning Commission
December, 1977

/ *

1. Before Statehood, the Federal government granted certain lands
to the Territory of Alaska for the benefit of the University
of Alaska (100,000 acres), the public school system (109,000
acres;, and the.f.raental;-health pfd*gram»(17000;0009{acres-)".f
Original Federal legislation making these enervations included
precise terms governing the management of land and the revenues
received therefrom.

The,"Spat qg)o ActXc eﬂ thes”preestablishe,d”rust”respgnsi-
b|||tesfto QStateJ :d QAF’Y é)ecause o} repealer caugeqs

in the sections of the Statehood Act pertaining to University
and school lands, the State is not bound by the precise terms
of previous Federal legislation relating to these lands,
however, a trust responsibility remains.

3. The statutes require separate funds for revenues gained from
school and University lands, but .there is no-special fund for
,the mental health.program®. [Instead, these revenues have been
placed in the general fund.

By statute, the director must manage mental health lands for
£] the support of the mental health program. Revenues derived -
p p from management of these lands must be used first for support
ccof this program, and any excess deposited in the general ~und.

5. Since the school, University, and mental health lands are held
in trust for the financial support of these programs, it is
normally incumbent upon the State to handle transactions of
trust lands on the basis of fair market value. Revenues
derived from school and University lands must be invested and
the interest allocated to the support of the respective programs.

6. School lands were granted under the historic "in-place™ system
of conveying sections 16 and 36 in each township. The State
only received those school lands which had been surveyed as of
the date of statehood. However, since surveying was concentrated
near communities, sever 1 of the State s school land sections
are stategically located in urban.growth areas.

7. Most of the university lands and all of the mental health?
-lands have been selected "at large" from vacant, unreserved j
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15. Under current State statutes some trust lands are available
for mineral staking and, therefore, for acquisition of orivate
property rights at less than market value.

16. Under the new lease law, passed in 1977, <the-.State undermined :
the administration®s"ability to manage® leaseholds onvtrust.
landsi at market: valuer.

17. The-permanent fund requirements/, which make no distinction
between mineral revenues from trust lands and general grant
lands, are inconsistent"with-.the State,ls; trust- responsibilities.

R e ¢c om m e n d a tio n s

1. The trust boards should

regarding the lands which the State holds in trust for the
public schools, the University, and the mental health program.
In the absence of a specific statute defining trust responsi-
blities in Alaska, these objectives must conform to general
trust standards. The Division of Lands shall manage trust
lands as the agent of the trusts, in accordance with these
objectives.

2. If the primary-objective of the trust boards is to use lands
for revenue, then this objective may conflict with the State
and municipal objective of achieving a sound land use pattern.
This conflict could be resolved, without compromise by either
party, through an exchange of existing trust lands for an
equally valuable interest in State surface or subsurface
elsewhere. Such exchanges must comply_.with the "prudent.,
person”™ standard of trust investment.

3. The definition cl State land, as used in statutes pertaining
to the ; rmanen"; fund, preference rights, lease holders
rights, and other topics, should distinguish between State
general grant lands and trust lands. .~.ta.te.YStatutes-whichr
abridge th" 1 Zust”responsibilities”-should”be amended.

4. A separate statutory"fiindYshould be .created, for the proceeds,
.from the mental*health”lands®;-."" -



BUDGETING FOR STATE LAND MANAGEMENT

Findings and Recommendations of the
Joint Federal-State Land Use Planning Commission
December, 1977

Foin o4 inogos

1. Achieving effective, responsive administration of programs conveying
State land rights to private parties will require that thejiiadmini-jtf
iStrative capacity of the Division; of Lauds*be expanded. Additional
professional expertise in leasing, appraisal, permitting, easements,
sales, and other aspects of land management must be acquired.

2. Topographic mapping, site planning, land survey, and access develop—
ment are essential elements of any land disposal program. To
convey State land rights to private owners in a manner which accom—
modates the variety of their different needs and makes good use of
available land, the Division of Lands must have the staff and
budget to satisfy these requirements.

3. Resource inventory, land use planning, consultation with local
people, and classification of State lands must proceed apace with
any disposal of State land rights to private parties. "-"Current- >
e "funding for these efforts is 1inadequate inrelation to the amount
and complexity of State land ownership.

R e ¢c om m e n d a tionn

That the Legislature work closely with the Department of. Natural Resources
to develop and fund a budget that 1is sufficient to support the-State"s
responsibilities for planning and managing State lands forboth retention
ar.d disposal purposes.



POUCH V . STATE CAPITOL
Y K HH | O U | I B JUNEAU. ALASKA 9981 |
] 907.465-3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 12, 1982

SUBJECT: Mental health trust as "money trust”
(SB 710)

T0: Senator Charles H. Parr

FROM: Richard A. Bradley A2

Legislative Counsel'-
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Senator Charles H. Parr
Page 2
April 12, 1982

early years of the Hammond administration from that adminis—
tration®s review of the policies of the division of lands.

It involved reappraisal of the Teamster®s Mall lease in
Anchorage and a number of other leases that the adminis—
tration believed were not properly delivering to the state a
proper return. Reappraisals raised land valuations and
rentals in some cases 1,000 percent in recent years.

I have reviewed the work order request file on FCCS CSSB 159
and there is <. indication of the source of the trust fund
management sections. In fact, the provisions of HB 720
(FCCS SCS CSHB 720) which became Chapter 181 show a more
complex evolution of these provisions.

The closest thing that appears in the SB 159 file is a copy
of a letter signed by Ted Smith as co-chairman of the "Ad
Hoc Committee™ on land policies and procedures, dated
February 22, 1977. It is addressed to Governor Hammond as a
report on administration of the state®"s "land patrimony™.

Recommendation No. 11 notes that:

The committee believes that state trust lands (school,
mental health, and university) are now~and""have been-—
managed at a low intensity. These lands may be
returning only a fraction of their potential value that
could be realized by a small full time management staff
The Division manages these lands at no change to the
various trust funds and receives no reimbursement for
its services. Therefore it has traditionally placed
low priority on the management of these lands. This
committee recommends that"""the State Legislature
authorize each trust board the authority to freely
contract with any agency or private firm for the
management of its lands for revenue production 1in
accordance with the state®"s land act.

At the time of this report [before the adoption of

Chapters 181 and 182, SLA 1978], the lands held in trust
were managed under general laws for the management of public
lands but under competitive bidding procedures. Under FCCS
CSSB 159, mental health lands (as well as the other trust
lands) may be leased either by competitive bidding or by
noncompetitive disposal methods (direct negotiation,

lottery, etc.) if the commissioner determines that the
method selected is in the best interests of the state.



Senator Charles H. Parr
Page 3
April 12, 1982

This result occurs because the provisions of both Chapters 181
and 182 provide for the "redesignation” of the mental health
lands as general grant lands. See Sec. 3 of Chapter 181:

* Sec. 3. REDESIGNATION AND DISPOSAL OF MENTAL HEALTH
LAND. (@) Land granted to the state under the Mental
Health Enabling Act of 1956, 70 Stat, 709, and patented
to or approved for patent to the state on July 1, 1978
and land designated as mental health land which was
received by the state in exchange for land granted
under the federal lar>d grant is redesignated as general
grant land and shall be managed and disposed of by the
Department of Natural Resources under applicable pro—
visions of law.

(The provisions of (b) do not concern us.)
Sec. 1 of Chapter 182 is essentially identical.

The intent of these two sections states the core of your
concern; those sections changed the character of mental
health land into general grant land; they sought simul —
taneously to establish a fund to replace the segregated
lands granted for the trust purposes.

It seems that the goal was reasonable.

Congress permitted the lands granted for mental health
purposes to be sold or held and managed. It seems therefore
that there was no need to maintain the lands in a segregated
trust status. The concept of one and one-half percent dedi—
cation is also reasonable; 2,000,000 acres of the 104 million
acres granted to the state from the various sources are mental
health trust lands; one and one-half percent of the lands is
a fair if not precise allocation which should do justice to
the purposes of the trust established by Congress.

There 1is [at least] one difference of substance between the
two formulations of the mental health funds established 1in
each bill. While 1 do not disagree with the determination
made by the revisors to use the provisions of the later
adopted bill in determining which chapter 37.14 became
effective, T note that the provisions of AS 37.14 1in
Chapter 181 required the commissioner to make the contri—
butions to the fund without the qualification found in
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Chapter 182: "subject to legislative appropriation™.
in this context Sec. 37.14.070

See
14.050 in Chapter 182.

in Chapter 181 and Sec. 37.-

Therefore, 1if the provisions of Chapter 181 had been
utilized, at least a large part of the present problem
addressed in SB 710 would not have occurred.

IfT 1 may assist further,

please advise.
RAJ :1jb



03.CSLH

ﬁ m m S. HAMMOND, GOVERNOR

DEPARTMENT OF LAW
P@U%EEUKA STPKTE CAPllil'OL
OFFICE OF THEATTORNEY GENERAL / ]; 119 )3693888

February 8, 1982

Hon. Hugh Malone

Alaska State Legislature
Pouch V

Juneau, AX 99811

Re: Mental health trust fund
Our file: J66-534-81A

Dear Representative Malone:

You have asked us to review HB 151 and HB 152 to de—
termine whether they, if enacted, would satisfy the state®"s ob-—
ligation to the mental health trust fund. In our opinion, the
bills as drafted would not entirely satisfy the state"s obliga—
tion to the mental health trust fund. In addition, the exist—
ing legislation which HB 151 would amend presents a problem un—
der our constitutional prohibition against dedicated funds. We
have also reviewed SB 710 and SB 711 which affect the-mental-
health trust fund. We will discuss the development.of the
mental health trust fund, and make* specific suggestions for
legislative action.

The Alaska Mental Health Enabling Act, P.L. 84-830,
8202, 70 Stat. 709 (July 28, 1956)(copy attached), authorized
the Territory of Alaska to select one million acres from the
public lands of the United States in Alaska which were vacant,
unappropriated, unreserved at that time. The statute required
that these lands be administered by the Territorymias a pub+tic
trust” and that proceeds andsLincome of these lands "first be
applied to meet the necessary expenses of the mental health
program of Alaska.™ The statute autiorized the territory to
sell, lease, mortgage, exchange or otherwise dispose of the
land in order to obtain funds or other property to be 1invested,
expended, or used by the territory. The committee report which
accompanied that legislation stated that "amounts not needed
for the mental health program can be used for other public™pur—
poses as the legislature may determine.”™ Senate Report No.
2053, 84th Cong., 2nd Sess., reprinted in (1956) U.S. Code Con-—
gressional and Administrative News at 3639.

In 1958, Congress passed the Alaska Statehood Act,
P.L. 85-508, 72 Stat. 339 (July 7, 1958). Section 6k of the
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Statehood Act provided that "grants previously made to th« Ter—
ritory of Alaska are hereby confirmed and transferred to _ne
State of Alaska upon its admission.”™ That section also specif—
ically repealed two earlier federal acts under which land had
been reserved, and granted the reserved lands to the state "for
the purposes for which they were reserved.” This proviso ap—
plied to lands reserved for the benefit of the public schools
and university under the Act of March 4, 1915, P.L. 63-330, 38
Stat. 1214; it also applied to lands within the naval petroleunm
reserves under the Act of February 15, 1920, P.L. 66-146, 41
Stat. 450. However, this provision did not apply to the lands
reserved under the Mental Health Enabling Act.

A section of the Mental Health Enabling Act which au—
thorized federal grants for mental health treatment in Alaska
was repealed in 1959 by the Alaska Omnibus Act, P.L. 86-70, 73
Stat. 148 (June 25, 1959), 831(b)(1)/ That Act did not effect
the land grant or trust provisions of~the Mental Health Enabl —
ing Act. The attorney general opined in 1964 that lands re—
ceived pursuant to the Alaska Mental Health Enabling Act were
reserved and thus could not be selected by municipalities under
state land disposal laws. 1964 Opin. Alaska Atty. Gen. #7.
Subsequently, the attorney general advised that mental health
lands could be exchanged for land of equivalent fair market
value. Inf. Opin.. Alaska Atty. Gen., Feb. 10, 1967.°°

In 1978, the Alaska Legislature redesignated mental
health lands as general grant lands and established a mental
health trust fund which was to receive one and one-half percent
of the total receipts derived from the management of state
land. 1978 Alaska Sess. L., ch. 181, & 3 and 4; AS 37.14.070.
We understand that this percentage of state revenues was ih—
tended to approximate the value of the trust lands. However,
since no appraisal was made of the fair market value of these
lands, .it is. impossible to determine whether the substituted
revenue source meets or exceeds the fair market value of the
trust- lands. Since the dedication of a percentage of state
revenues has no termination date, it will presumably exceed the
value of the trust lands at some time.

In addition, the 1978 legi lation conditioned the
placement of this percentage of state: revenues 1in the mental
health trust fund upon appropriation by the legislature. We
understand that to date no appropriation has been made to the
mental health trust fund. We also understand that the legisla—
ture has made regular appropriations for the purpose of mental
health treatment in Alaska and that the Department of Health
and Social Services contains a division which 1is responsible
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for mental health treatment in the state.

Our review of the statutes and relevant cases leads
us to conclude that the Alaska Mental Health Enabling Act did
impose affirmative responsibilities on the Territory of Alaska
to review the needs for mental health treatment in the terri—
tory and to meet those needs with revenues from the mental
health trust lands before using any proceeds from those lands
for other purposes. The Alaska®™ Supreme Court has ruled that
the public trust established by the federal government for the
benefit of the university in territorial days still requires
that the state compensate the university for the fair market
value of any land reserved for the university under that trust.
State v. University of Alaska. 624 P.2d 807 (Alaska 1981). The
mental health trust differs greatly from the federal trusts for
the public schools and university in that the use of "he latter
was restricted absolutely for the benefit of the pub™ ¢ schools
and university respectively. Income and pn .eeds of the mental
health trust lands could be spent for purposes other than
mental health at the discretion of the legislature, if the
mental health needs in the state had been met. Nevertheless,
we think it unlikely that a court would find that the Alaska
Mental Health Enabling Act did not impose some affirmative
trust obligation on the territory.

We also think it unlikely that a court would find
that the mental health trust obligation was terminated by the
Statehood Act. Section 6k of that act specifically repealed
certain portions of the public school and university trust leg—
islation and transferred to the state lands reserved under
those acts "for purposes for which they were reserved.”"™ Since
the Alaska Mental Health Enabling Act was not repealed, we pre—
sume that it remains effective.

The general language-in section 6k of thd Statehood
Act confirming previous grants made to the territory could be
construed to impliedly repeal any restrictions on those grants,
such as were contained in the Alaska Mental Health Enabling
Act. However, the act could as easily be read to reaffirm and
transfer the existing trust obligations to the new state.
Since the latter view reconciles the Acts, it would probably be
preferred by the courts. Sands, SUTHERLAND STATUTORY CONSTRUC—
TION (1973) & 51.01, 51.02.

IT the Statehood Act did not terminate the mental
health trust, then the trust obligation as to those lands se—
lected under the Alaska Mental Health Enabling Act remains in
effect. IfT the substitution of revenue for the trust imposed
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by the 1978 state legislation was not equal to the fair market
value of the trust lands, then the trust has been breached.
Lassen v. Arizona, 385 U.S. 458 (1967). Even if the «,.bsti-
tuted revenue source were equal to the fair market value of the
trust lands, the state®"s failure to appropriate that money to
the trust may be a breach of the trust.

In addition, the dedication of one and one-half per—
cent of total receipts from state lands will probably at some
time exceed the fair market value of the trust lands. To that
extent, the dedication is prohibited by article IX, 87, of the
Alaska Constitution. */ The dedication of revenues to the
mental health trust fund is permitted under the Alaska Consti—
tution only to the extent that it is required by federal law.

Thus, our review of the history of the mental health
trust fund indicates that (1) a trust obligation probably ex—
ists under federal law, and (2) the state has probably breached
that trust obligation by redesignating the mental health trust
lands as general grant lands, and failing to compensate the
trust for the fair market value of those lands. We have 1iden—
tified three alternative courses of legislative action and will
discuss them briefly.

First, the legislature my follow its past course and
do nothing to fund the mental health trust fund. There 1is a
risk of litigation over the state®s obligations in a suit
brought by either the federal government or some oeneficiary of

mental health programs 1in the state. We note that the Alaska
Mental Health Enabling Act does not provide any mechanism for
enforcement of the trust. Therefore, the state may be immune

from any action to enforce the terms of the trust under the

*/ Alaska Constitution, article IX, section 7 provides:

DEDICATED FUNDS. The proceeds of any state tax or
license shall not be dedicated to any special purpose, ex—
cept as provided in section 15 of this article or when re—
quired by the federal government for state participation
in federal programs. This provision shall not prohibit
the conti: uance of any dedication for special purposes ex—
isting upon the date of ratification of this section by
the people of Alaska.
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Eleventh Amendment of the United States Constitution. Scott,
Law of Trusts 895 (1967). */ This is an issue which should be
explored more thoroughly if““litigation appears likely. In ad—
dition, there 1is the possibility that the legislative appropri—
ations for mental health programs over the years have been ade—
guate to meet the need for mental health treatment in the

state. If past appropriations have been rationally based on
reasonable assessments of mental health needs in Alaska, then
the state may have fulfilled its basic trust responsibilities
despite the failure to establish a separate fund with the trust
lands. In that case, there may be no effective remedy for any
possible breach of trust.

Second, the state may attempt to comply with the
terms of the Alaska Mental Health Enabling Act. We believe
that this would require:

(1) an assessment of the fair market value of the lands
which were selected by the state under the Alaska Mental Health
Enabling Act, as of the date of their redesignation by statute
as general grant lands;

(2) some regular review (perhaps by the senate and house
HESS committees) of the need for mental health treatment in the
state;-a report to the legislature with recommendations for ap- -
propriations for mental health treatment and facilities®™ in the
state; a legislative finding that these needs are met before
money 1in the mental health trust fund is appropriated for any
other purpose; jr/

*/ The state has partially waived its immunity from suit in
state courts for contract, quasi-contract and certain tort
claims. AS 09.50.250. It is doubtful that a suit to enforce a
federal trust obligation could be brought under this statute..

**/ The attorney general opined in 1961 that money received
"from the mental- health trust lands in excess of the needs of
the mental health program could be transferred to the general

fund without specific legislative authorization. 1961 Opin.
Alaska Atty. Gen. No. 11. We agree that the transfer of money
into the general fund does not require an appropriation. How —

ever, we believe that the mental health trust obligation re-"-
qguires a rationally based legislative determination that the
current needs of the state mental health program are met before
trust money 1is expended for another purpose. We do not know
whether past appropriations for the mental health program would
be found to have satisfied this requirement.
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3) transfer of money to the mental health trust fund
ti?. the fund has received money equaling the fair market value
of the trust lands.

We believe that these measures would satisfy the
state"s obligation under the Alaska Mental Health Enabling Act,
while retaining flexibility as to the use of money 1in the
mental health trust fund. At present, AS 37.14.0*40 provides
that the principal of the fund shall be reinvested, and the in-—
come of the fund may be appropriated only for the support of a
state mental health program. This section is much more re—
strictive than the federal trust obligation would require. Any
restriction on the use of money beyond that required by federal
law may violate the Alaska constitutional prohibition on dedi—
cated funds.

We also note that the current statute requires that
money be appropriated into the mental health trust fund. AS
37.14.050. Once 1in the fund, 1t must again be appropriated be—
fore it can be spent. The dual appropriation requirement 1is
unnecessary to sati Ty the federal trus"t obligation. In fact,
it makes compliance with the federal trust obligation more dif—
ficult, by interposing the appropriation requirement before

money can be placed in the fund. Money may be placed in the
fund without an. appropriation to the extent required by federal
law, without violating our dedicated fund provision. We recom—

mend direct transfer of money to thg,.mental health trust fund
until the fund reaches an amount indicated by an appraisal of"
the mental health trust lands. Under the terms of the federal
law, the legislature may use money in the fund for any public
purpose, once it has determined that the needs of the mental
health program in the state have been met. This determination
must be made by the legislature and must have a rational basis.

HB 151 and SB 710 each eontain provisions consistent
with some of our recommendations. HB 152 and SB 711 each con—
tain appropriations to the mental health fund. We hope that
our comments are helpful 1in the legislative consideration of
these bills. Please let us know if we may be of further assis—
tance in this matter.

The third alternative which may be pursued along with
either one of the first two is to seek repeal oT the Alaska
Mental Health Enabling Act by Congress. If the restric 1ions of
the trust unreasonably interfere with the prudent management of
state resources and are unnecessary to ensure adequate funding
of mental health treatment programs in the state, then Congres—
sional repeal of the Alaska Mental Health Enabling Act may be

un-
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appropriate. We cannot advise you on the likelihood of obtain—
ing such a repeal. However, we expect that Congress would be
if our actions demon—

more fTavorably disposed toward the state
strated a commitment to carrying out our obligations under the

Alaska Mental Health Enabling Act.
Very truly yours,

WILSON L. CONDON
ATTORNEY GENERAL

Assistant Attorney General

LLD/pjg

cc: Hon. Charles Parr
Alaska State Senate

Carole Burger
Office of the Governor
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May 19, 1982

Senator Don Bennett, Co-Chairman
Senator M.E. Dankworth, Co-Chairman
Senate Finance Committee

Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: CSSB 710 (Res)
Mental health trust lands
Our file: 366-674-82

Dear Senators Bennett and Dankworth:

Ttiis will summarize my oral testimony yesterday on
CSSB 710 (Res). The mental health trust fund as established
under AS 37.14.010, and as amended by this bill, differs from
the trust established by the federal Mental Health Enabling Act
(P.L. 84-830, &202, 70 Star. 709, July 28, 1956) 1in at least
two ways.

First, the present state law provides for a continu—
ing deposit of a fixed percentage of certain revenues from
state lands, without reference to a maximum amount. This de—
posit is contingent on annual appropriations which have never
been made. CSSB 710 (Res) would amend AS 37.14 to provide for
a dedication to be effective without annual appropriations.
Since there is no basis for determining when the money dedi—
cated will equal the fair market value of the lands which were
granted to the state for this trust, and there are no provi—
sions .for terminating the dedication, the fund will at some
point exceed the value of the federally-created trust.

Second, under present state law, the principal of the
trust is to be reinvested and the income may be spent only for
mental health needs. CSSB 710 (Res) would amend AS 37.14 to
permit the income to bo spent for other public purposes after
mental health needs are met. The federal law permitted the
territory to use or dispose of any property in the trust and to
use the proceeds first for mental health, and then for other
public purposes. Both of these differences raise questions un—
der our constitution.

Our constitution prohibits the dedication of any
state "tax or license" except for those dedications existing at
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ratification of the constitution or required by federal law.
Alaska Const., art. IX, 87. This prohibition has been con—
strued by the recent Alaska Supreme Court decision in State v.
Alex, _ P.2d __ (Alaska No. 2488, April 23, 1982). The

court held that the dedication of salmon assessments to the re—
gional aquaculture associations was prohibited since the court
interpreted "tax or license”™ to mean "any source of revenue."
State v. Alex at 20. We conclude that the constitutional pro—
hibition probably applies to the dedication of revenues from
state lands.

Presently, there is no dedicated fund for mental
health, since money must be appropriated into the fund. CSSB
710 (Res) would amend AS 37.14 to provide for a dedication of
certain stc."te revenues. This dedication is intended to sup-—
plant the federally-created land trust. It is not entirely
clear whether this is a valid dedication required by federal
law. To the extent that the dedication of revenue exceeds the
value of lands granted under federal law, we believe it would
be unconstitutional. This problem may be avoided by providing
for an appraisal of the fair market value of the lands selected
by the state under the federal Mental Health Enabling Act, and
terminating the dedication when that amount has been deposited.

In addition, the restriction of use of the principal
of the fund to reinvestment is added by state law. Under the
federal statute, the territorial legislature was to use any
proceeds of the trust first for mental health ard then for oth-—
er public purposes. (Sen. Rep. No. 2053, 84th Cong., 2d Sess.,
1956 U.S. Code Cong. Admin. News at 3639.) The trust lands
could be leased or sold to produce revenue. It may be argued
that this additional restriction does not violate the dedicated
fund prohibition because it _does not restrict the revenue
available for appropriation by future legislatures. It merely
restricts the use of money which has already been dedicated
under authority of a federal statute.

However, it could also be argued that this additional
restriction of the use of principal does violate our dedicated
fund prohibition because it goes beyond the dedication required
by federal law. The supreme court has not given any guidance
on this issue and we cannot advise with certainty on how it
would be resolved. The problem may be avoided by permitting
the principal as well as income of the mental health trust fund
to be appropriated first for mental health needs and then for
other public purposes.

The present law, adopted in 1978, avoids these ques—
tions by requiring that money be appropriated into the fund."
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However, the failure of the legislature to make appropriations
to the fund has raised questions as to the state®s obligations
under the federal Mental Health Enabling Act. These questions
are discussed more fully in our memorandum of February 8, 1982
to Representative Hugh Malone, a copy of which is attached.

CSSB 710 (Res) woud change the state law to parallel the feder—
al Mental Health Enabling Act more closely. If amended as sug-—
gested above, it would also avoid questions under our constitu—
tional dedicated fund prohibition.

We hope that this answers your questions.

Sincerely yours,

WILSON L. CONDON
ATTORNEY GENERAL

Assistant Attorney General

LLD/pjg

cc: All members of the Senate
Finance Committee

Hon. Charles Parr
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808 fc Street, Suite 216 Anchorage, Alaska 99501
T'lephone 276-1705 _ N
A Division of the National Mental Health Association

January 5, 1982

Senator Charles Parr
Alaska State Legislature
Pouch V (MS 3100)

Juneau, Alaska 99811

Dear Senator Parr:

As a Legislator long recognized as an advocate for mental

health services in Alaska, we call upon you with the hope

that you will cake an active role in the Senate this session

to press for passage of HBs 151 and 152, which finally will
rectify a longstanding noncompliance of a trust given the

State and not honored up to this time. - A
For your 1information and convenience, we have prepared a

short resume of the history of this public trust mandated

by the United States Congress and.virtually ignored for

twenty-five years. -

Your tive...p.ar.t.i.cipation ..in..resolving the Mental Health Lands
el-ris-t- issue .this.-session, will, negate the. necessity. 6ur_pjjp -~
ceeding with a suit in the Federal Court and will make possible
the provision of the n?cessary mental health programs as in—
tended in the Congrer ional Act.

Thank you Tor your consideration in this vital matter.

Sincerely yours,

Natalie Gottstein
Executive Director



A PUBLIC TRUST

During the 1950"s, when Alaska was in the process of becoming a state,
the United States Congress granted the Territory 1,000,000 acres of
land to be managed as a public trust to provide funds for Alaska“"s
mental healtn program. This grant represents a unique approach to the
funding of mental health services in the United States, but the bene—
fits of this legacy have never been realized by the mentally ill of
Alaska.

The legislative language, when reviewed, seems to be fairly straight—
forward. The facts are as follows:

1956 * Public Law 8:20, Title 1Il, Sec. 202:

(a) "The Territory of Alaska is hereby grdnted and
?hall be erititled to select not to exceed
one million acixs.....

(b) .. The authority to make selections shall
never be alienated or bargained away, in whole
or in part.....

t
©) "All grants made or confirmed under this section
shall 1itclude mineral rights.....

@ .....

(e) "All lands granted to the Territory of Alaska ~
under,this section, together with the 1income
therefrom and the proceeds from dispositions
thereof, “shall bcT administered by the Territory
of Alaska as a public trust and such roceeds™*" * -
and income shall first be applied to meet the
necessary expenses of the mental health program
,Q.F Alaska "o x

In 1958, the Alaska Statehood Act was passedand confirmed the legal —
ity of this grant ofeland: 1

1958 Public Law 85-508, Alaska Statehood Act, Sec. 6:

(k) "Grants previously made to the Territory of
Alaska are hereby confirmed and transferred
to the State of Alaska upon itsadmission.....
for the purposes for which they were reserved;"

The lands were promptly selected and patented, but a trust fund was

not established. The lands were s-1d, traded, leased; and the pro—
ceeds were placed in the General Fund. The lands were managed by the
Division of Lands for the general public good, without specific refer—
ence to supporting the mental health program. As a consequence, Mental
Health Land was placed in State Parks, the Auke Bay Community College,
the Eagle Ri”er Correctional Center, fish hatcheries, church camps, etc
were built on Mental Health Land. Portions of this land were traded to
municipalities and individuals.
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These lands were of enormous value. They included miles of beach
property 1in Southeast Alaska, thousands of acres of prime forest land,
portions of Iron Mountain near Haines, six sections of the Beluga

Coal Fields, and commercially valuable property surrounding Sitka,
Juneau, Ketchikan, and other communities of Southeast Alaska. In
fact, the value of these lands was so great, everyone wanted them for
their owm purposes.

A Mental Health Land Board was created in 1976. The Land Board %
experience with the Division of Lands, the agency directly involved
in managing the lands, was disappointing. The revenue from the lands
amounted to about three dollars per acre because of the management
philosophy. The Division of Lands could not provide the Board with
adequate accounting of the lands. It was discovered that lands had
been traded for other undesignated properties -- which meant that the
State "owed”” some acreage to the Mental Helath Lands. The Division
had created a device called the "Interagency Land Management Agree —
ment”. We have learned that the University of Alaska was "managing”
the Auke Bay property by building its facility on Mental Health Land
-- rent free. It was a classic case of the "fox guarding the hen
house™. It became apparent in 1978, when the Native claims were being
finalized and municipalities were selecting properties, that a deci—
sion had to be made.

The Mental Health Land Board-advocated the creation of a strong trust,
with an administrative board-with sufficient staff to be directly
responsible for the management of the lands. The Board met with the
leaders in the Legislature, the Governor and his Commissioners, and
other interested parties.

The solution the Legislature agreed upon was to "redesignate and dis—
pose"” "xrFall Mental Health Lands and to" create a mental health trust
fund, which would receive a percentage of the State®"s revenues.

i t .

it

1978 A NEW LAW WAS PASSED -- Chapter 181:

Section 1. Redesignation and Disposal of Mental
Health Land.....

Sec. 37.14.010 "Mental HealthFund Established."”
Sec. 37.14.020 "Mental Health Advisory Board Created."

Sec. 37.14.0S0 "Contribution: -- The Commissioner of
the Department of Revenue shall transfer
to the fund, subject to legislative appro—
priation...a sum equal to one and one-half
percent of the total revenue derived from
the management of State land "

The result of the new law is as Tfollows:

1979 -- No money -- No Board meeting
1980 -- No money -- No Board meeting -
1981 -- No money -- No Board meeting

The University of Alaska, which also received a land grant in 1956
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(150,000 acres), did not accept this new law and filed a limited law—
suit in 1978, which they won in 1980.

The University sued over the inclusion of some of their land in the
Chugach State Park. (Mental Health Land was also included in this
State Park.) The University was never compensated for this land

and was prohibited from using it for University purposes. The fact
of the case was never disputed. In the process, the State"s basic
position on all trust lands was revealed through this lawsuit. It
argued that such lands can be used for other public purposes without
paying compensation. The judge disagreed. As a consequence of this
victory, the University 1is now in the process of a much larger su”t
to force the State to recognize the trust obligation it has ign -red
for the li-st twenty-five years.

In 1981, the Attorney General, Wilson L. Condon, stated in a formal
opinion, "It can also be argued, perhaps even successfully, that
Congress created a trust when it passed the Mental Health Lands Act

But the-. Legislature®s appropri ating the proper amount of money
to a trust fund would cure any problenm " At the same time, HBs
151 and 152 were introduced in an effort to finally begin to honor
the State®s obligation to the mentally ill. HB 152 appropriates
something over $84,000,000.00 to the Mental Health Trust Fund, the
sum deemed owed since the fund was created in 1978. The other bill,
HB 151, provides for the oversight of this fund and its income. These
bills are still in the Legislature and if they are not passed in_the
current session, will die in committee.

When this subject was reviewed by the administrative staff of the
Anchorage Community Mental Health Center, they-commented, "It Iis
obvious that public officials who-have”been charged-with responsibility
for the Mental Health Trust Fund/“9n”®ffect, have disinherited those
who should now, and in the future, benefit from the trust."” "This
-l-ssue- i-s-more-than-an economic or political issue, it is a serious
moral 1issue, which should be the cuncern of every thoughtful citizen

of this state and of this nation."

The Alaska Mental Health Association has been actively working towards

a solution of this problem since 1973. We don"t believe it 1is possible
for the mentally 1ill to receive a grant of such enormous value 1in 1956
and have nothing to show for it in 1981. The situation has become
critical. Every year that passes results in more lost revenue and

moves us closer to the point where Alaska might find it extremely pain-—
ful to meet its obligation.

We feel we must have some progress towards a solution of this problem

during this legislative session. At the very least, the one and one-
half percent of State revenues owed since 1978 should be appropriated
to bring the fund up to date. In addition, Chapter 181, Sec. 37.14.050

should be ammended to provide for the automatic transfer of the revenues
into the fund on a monthly basis.

Our experience of the last twenty-five years has taught a lesson which
we believe everyone should recognize. The original intent of the Men—
tal Health Land Grant will never be realized if the oversight of this
trust fund is left to the bureaucrats. We strongly believe that the
governance of this fund and of the mental health program requires the
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assure integrity and objectivity in their management. We believe this
type of oversight to be acceptable and appropriate and would like to
call your attention to the fact tha. the State of Texas has a similar
Board included in the administration of its mental health program.

We earnestly request your assistance in the resolution of this long—
standing injustice during the current legislative session.
Sincerely yours,

The Alaska Mental Health Association by

Natalie Gottstein
Executive Director

NG/mb
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LAWS OF ALASKA
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0 v
uo res@c- 4. AS 38.05.290 Is amended by adding a new.:

s

(b) Consistent with the best interests of ttie0T®
in the selection of general grant land it is the poljJS
the state to make available the maximum land area ffSS
ggiig QHTigiBSI1§i§f3may fulfill land entitlements”irtSfi

S- 29.18.200. », 2,
Y ' ! “ * Chapter No.
xﬂgﬁ Sourc p
* Sec. 6. REPORT. Within 30 daﬁs after the convenlngjpf KCCS_SCS__£SiiB 720 IH
each regular session of the Eleventh and Twelfth Legislature - T

and the first regular session of the Thirteenth LedislaturVt

director of the division of lands shall report to the legiif AN ACT

derenpo ALe. implementation of AS 29.18.201 - 29.18.213.In'sa

) Relating to the disposal of state land; and providing for an
A kS effective date.

* Sec. 7. Thi3 Act takes effect July 1, 1978, except"Sjat

%88&8'208' enacted by sec. 2 of this Act, takes effect. Jul«

®->«

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. DESIGNATION OF LAND FOR DISPOSAL, (a) The
director of the division of lands In the Department of Natural
Resources shall, no later chan November 1, 1S78, designate 30,000
acres of state land for disposal under the homesite entry program
established in AS 3S.08 and the open-to-entry program established
Ln AS 38.05.077.

(®) Not less than 25 per cent of the former mental health
land described in sec. 3(a) of thla Act which is located within
municipality entitled to select land under AS 29.18 shall be
designated for disposal In fiscal year 1979 under AS 38.04.020
enacted in sec. 5 of this Act. A municipality may select that
former mental health land Co satisfy Its entitlement under AS
29.18 but title to the land may not be transferred to the munici—
pality by Che director until the governing body of the munlcl-
polity certifies that disposal programs wil'l be undertaken by the
municipality which will meet the noods of persons residing In the
municipality.

* Sec. 2. ASSESSMENT OF SUPPLY AND DEMAND OF LAND, (a) The
director of the division of lands in the Department of Natural
Resources shall aBBCss Che supply and demand for land under the
homesite entry program established in AS 38.08 and Che open-to-
entry program established In AS 38.05.077. The assessment shall
be based on applications submitted by persons In the state who
arc eligible to participate In those disposal programs. The
applications shall be made on forma supplied by the division of
lands which shall be available to the public at cnch district
office of the division of lands In the state. The applications
shall contain provisions so that each person may indicate a
preference for the type of disposal program that best suits his

Approved by the Governor: July 18, 1978 M

é**g%{iggf &f}yf,D?ng) July 1, 1978 (except AS 29.18.208 (sac"



needs. To the extent possible, the director of_the division of*
lands shall determine by region of the state which disposal
program or combination of programs specified in this subsection®"-~

{ﬁa?u}gSFOJP the differing needs of eligible persona residing®iaC

(b) The closing date for the initial determinations of
eligibility is October 1, 1978. The director of the division of
lands in the Department of Natural Resources shall determine the*
eligibility of persons submitting applications and before ?
November 1, 1978, advise them whether they are eligible to parti-,
clpate In disposals under AS 38.08 or AS 38.05.077, Persons
determined to be ineligible shall be advised of the reason for -i
their disqualification ar, " the actions they may take to establish
eligibility. The director shall compile a master list of all
persons found to be eligible to participate in the disposals T.?
specified in (a) of this section. The Biaster list shall be -:»fT
revised at regular Intervals after the initial determination «*5%
gg{égd so that it accurately reflects the eligibility of appli—7?

*
The director of the division of lands shall preé%%? tof

c
the Iég%slature the plan for the disposal of land under the
programs specified""In (a) of this section. The plan shall be V
submitted not later than the 15th day of the First Session of the
Eleventh Legislature. The plan shall set out the location of the-

land for disposal and the amount of acreage to be included in A
each program. ]

¥ Sec. 3. REDESIGNATION AND DISPOSALOF MENTAL HEALTH LAND: %
(@) Land granted to the state under the Mental Health Enabling
Act of 195b, 70 Stat. 709, and patented to or approved for patent
to the state on July 1, 1978 and land designated as mental health
land which was received by the state In exchange for land granted
under that federal land grant is redesignated as general grant a“
land and shall be managed and disposed of by the Department of ,
Natural Resources under applicable provisions of law. .

(b) The redeslgnatlon of mental health land In (a) of this
section docs not affect the validity of a deed, contract for
sale, lease, casement, right-of-way, permit, mineral lease dlspo™-;
sal, or a reservation for public use of that land by statute, iIn"
effect before July 1, 1978 or land management actions including,.,
use classifications under AS38.05.300, and interagency land
management assignments of that land made by the Department of
Natural Resources before July 1, 1978.

»
* Sec. 4. AS 37 in amended by adding a new chapter to reads

CHAPTER 14. MENTAL HEALTH FUND. i |

Sec. 37.14.010. MENTAL HEALTH FUND ADVISORY HOARD |
CREATED. (@ -Thcro is created In the Department of f
Revenue the Mental Health Fund Advisory board composed of 0s
the director of the division of mental health, the chairman
of the Hental Health Advisory Council, and the contains lonor”®
of the Department of Rovenuo. -t

(b) Hie board shall elect a chairman from the member-»
ship of the board. Members serve without compensation but <

re cntltlad to per diem and travel expenses authorized by "
aw %or other bogrds. P y

Chapter 181

sec. 37.14.020. POWERS AND DUTIES OF BOARD. The board
has the following powers and duties:

(1) to hold regular meetings and special meetings
considered necessary:

(2) to have prepared an annual accounting of the
total principal _and Income of the mental health fund estab—
lished in sec. 30 of this chapter;

(3) to prepare Iong—range investment plans for
the fund established In sec. 30 of this chapter.

sec. 37.14.030. MENTAL HEALTH FUND ESTABLISHED, ()
There 1is established as a separate fund the mental health
fund. |

(b) The principal of the fund consists of sums trans—
ferred under sec. [0 of this chapter.

(c) The income of the fund consists of the interest
and dividends earned from Investments of the fund under sec.
60 of this chapter.

see. 37.14.040. DUTIES OF COMMISSIONER OF REVENUE.

The conznisslonor of revenue Is the treasurer of the fund and
shall

(1) act as official custodian of the cash and
securities belonging to the fund and provide adequate safe

deposit facilities for them;

(2) receive cash belonging to the fund;

(3) collect the principal on securities acquired
for the fund and deposit it In the fund;

(4) collect Intcrost and dividends earned on
Investments of the fund and credit the income account of the
fund;

(5) invest and reinvest the principal of the fund
in accordance with sec. 60 of this chapter.

sec. 37.14.050. FUND UTILIZATION. The principal of
the fund shall be tained In the fund for investment as
specified In sec, 58 of this chapter. The income of the
fund may not be appropriated for a purpose othor than the
support of the state mental health program.

sec. 37.14.060. INVESTMENTS, (&) The commissioner of
rovenuo, with tho approval of the board, nu»y invest the
principal of the fund In tho same manner specified In AS
J9.35.110 for tho investment of surplus pension funds.

(b) The commissioner of rovonuc may

(1) Invost and rol-.ivcst the principal of tho

fund;
(2) sell, exchange, convey, transfer, or other—
wise dispose of an investment of the fund by private

3



Chapter 181
contract or at public auction;

(3) vote upon a stock, bond, or other security;
give a general or special proxy or power of attorney with or
without power of substitution; exercise a conversion privi—
lege, subscription right, or other option and make payments
Incidental to It; consent to or participate In a corporate
reorganization or other change affecting corporate securi—
ties, delegate discretionary power, pay an assessment or
charge In connection with the delegation; and generally
exercise any of the powers of an owner with respect to
%Eggks, bonds, securities, or other Investments held In the

(4) make, execute, acknowledge, and deliver
documents of transfer and conveyance and instruments neces—
sary or appropriate to carry out the powers granted;

name of th

(5 nfgister investments held in the fund In the
e board;

(6) do all acts whether or not expressly autho—
rized which are considered proper for the protection of the
investments held In the. fund.

Sec. 37.14.070. CONTRIBUTIONS. During each fiscal
year the commissioner of the Department of Revenue shall
transfer to the fund a sum equal to one and one-half per
cent of the total receipts derived from the management of
state land, Including amounts paid to the state as proceeds
of sale or annual rent of surface rights, mineral leusc
rentals, royalties, royalty sale proceeds, and federal
mineral revenue sharing payments or bonuses.

Sec. 37.14.080. DEFINITIONS. [In this chapter,

Board: (€Y) board"™ means the Mental Health Fund Advisory

; _ () U"fund" means the mental health fund estab—
lished in sec. 30 of this chapter.

* Sec. 5. AS 38 is amended by adding a new chapter to read;

CHAPTER 4. POLICY FOR USE AND CLASSIFICATION
OF STATE LAND SURFACE.

ARTICLE 1. PUBLIC AND PRIVATE LAND USE.

Sec. 38.04.005. POLICY, (@) |In order to provide for
maximum use of atate land consistent with the public inter—
est, It is the policy of the State of Alaaka to plan and
manage state-owned land to establish a balanced combination
of land available for both public and private purposes. The
choice of land beat suited for public and private use shall
be determined through the Inventory, planning, and classifi—
cation procusacs set out in secs. 60 - 70 of this chapter.

(b) In classifying state land for private use and
settlement purposes, the director shall make adequate pro—
vision for public open space which Is accessible to communi—
ties so that natural areas arc easily reached from all
communities and settled areas. Tho amount of that land
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shall be sufficient to meet existing and projected needs for
accessible public recreation land. Special care shall be
taken to preserve public access to public water and to

retain 6tate ownership of sufficient land which combine high
value for recreation and other public purposes with accessi—
bility to settled areas. This classification for public
purposes does not constitute dedication to open space, but
the division®s management of land so classified shall be In
a manner to preserve the ldentified values.

(¢) In allocating land for private use and public
retention, the requirements of future generations shall be
considered. To this end, a supply of atate land of a
variety of types and locations shall be reserved to provide
an opportunity for future decisions.

(d) Private land use rights arc Integral to the
material well-being of the people of Alaska and our society.

©) Involvement of municipalities and local residents
Is essential in the decision-making process which leads to
making state land available for private use.

Sec. 38.04.010. PUBLIC INTEREST IN MAKING LAND AVAIL—
ABLE FOR PRIVATE USE. (a) The primary public interest in
conveying rights to state land surface to private parties is
to make them available to individuals and other persons for
direct use In areas classified as suitable for these pur—
poses. In making state land available for private use, the
director shall seek to guide year-round settlement to areas
where public services already exist, or can be extended with
reasonable economy, or where development of a viable eco—

nomic bane Is probable.

(b) State land which is located beyond the range of
existing schools and other necessary public services, or
which Is located where development of sources of employment
Is Improbable, may be made available for seasonal recrea—
tional purposes or for low density settlement, with suffi—
cient separation between residences so Chat public services
will not bo necessary or expected.

Sec. 38.04.015. PUBLIC INTEREST IN RETAINING STATE
LAND IN PUBLIC OWNERSHIP. The primary public Interests In
retaining areas of state land surface in public owncrohlp

are

(1) to make them available on a sustalned-yleld
basis for a variety of beneficial uses Including subsis—
tence, energy development, aquaculture, forestry, grazing,
sport hunting and fishing, hiking, snowmoblltng, skiing, and
ocher activities of a type which can generally be made
available to more people and conducted more successfully If
Che land Is In public rather chan private ownership;

(2) to facilltute mining and mineral leasing by
managing appropriate public land for surface uses which arc
compatible with subsurface uses;

(3) to protect critical wildlife habitat and
areas of special scenic, recreational, acicnci®lc, or other

environmental concern;
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(4) to reBtrilct development In hazardous.- Foca
tlons such as floodplalns and avalanche zones; andval':wv

(5) to guide the location of settlement and~
development to_minimize public costs and maximize socla®
economic benefits.

ARTICLE 2. LAND AVAILABILITY FOR PRIVATE USE;-i|”"

Sec. 38.04.020. TIMING AND AMOUNT. On a contl”ul™
annual basis, the director shall make available for prlv*t*
use an array of state land suitable for a variety of unf
During fiscal year 1979, the director shall make avalltbl
.minimum of 50,000 acres, not more than 10 per cent of vhl
may be made available for leasing and 30,000 acres of .wW'"-
shall be for disposal under the homesite entry program?*"
established under AS 38.08 and the open-to-entry program
established under AS 38.05.077 based upon a statewide:-;*
assessment of supply and demand for land conducted und®
sec. 2 of this Act. Annually thereafter, the followlngv-*
three options for the state land availability program aiwi
be submitted to the legislature along with the adminiatra-*
tlon®s budget: an increased-level program, a current-lev»
program, and a reduced-rlevel program. At least one option”
shall include at least 50,000 acres. -

o o mi'hF

Sec. 38.04.025. VARIETY OF USES. In making,state-,
available for private use, the director shall-endeavprtto
accommodate persons with a current need and anticipated”.,baa
for the land. To this end, the director shall asjess-tha
nature of the supply and demand for state land in-.diffeet
regions and locations of the state, taking into accountVth.
supply of available land under other ownership, and-"shall!
make land available in locations and under programs suits
to the differing needs of prospective users throughout.thii
state. >

o jH1~

Sec. 38.04.030. LAND AVAILABILITY PROGRAMS. Programs
whichjnay be used by the director to make the stata"V land*,
surface available for private use under this oecti; a melncluss
sale of whole or partial rights to tho fee simple estate;**
Including conveyance of agricultural use rights; Ileasing;:-
open-to-entry; homesiting; homesteading; permitting for,/m
construction and occupation of cabins In Isolated locations
on land retained in state ownership; and other methods®-.as-
provided by law.

Sec. 38.04.035. CRITERIA FOR PROGRAM SELECTION.AIn,
determining which land availability program Is"appropriate
for state landa in different locations, the dlrectors®ahal
be guided by the following criteria: rsfRiSt"

(€Y) To cover public costs associated wlth"prlva

land use and to provide the public with a fair return®fo
publicly owned property, conveyance of state land to prlv®

@?@éiﬁﬁ should b@ at fair market valye fﬁfep whgre other >
] thorized BY statute, or by an adra¥nisfratlvc'.Tegu*
tiog Ehe adoption of which js specifically permitted by”?
statute.

(2) Sale or lease programs should be used wher
land Is readily accesaible--to a major community center .0%*

&
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where, because of a prime locaclon on waterfront or a trans—
portation route or some other location characteristic, land
has relatively high real estate value.

(3) Sale programs are preferred but lease pro—
grams should be used

(A) where special land use controls are
required and there Is a high public Interest In having
certain types of land used for particular purposes;

(B) when the Intended use is a temporary
one;

(© In commercial or industrial situations
when a leasehold can provide cash flow advantages to
the lessee;

(®) when a unique location with special
public values 1is Involved, as In a deep water port,
hydroelectric site, or aquaculture facility;

(E) where current demand for private use Is
high, but projections suggest that, in the future, the
land may be more valuable for public use, as in
accessible waterfront recreation areas.

(4) For enabling Isolated cabin development in
remote locations where survey and conveyance 1is Impractical,
a system for cabin permits on public land may be used.

(5) Limited or conditional title may be granted
when the state®s best Interest so dictates. Among other
things, title limitations may Include grants of agricultural
interert only, retention of development rights, and reten—
tion of scenic or other easements. A conditional title may
be tied to a development schedule or other standards of

performance.

Sec. 38.04.040. AVAILABILITY OF SCHOOL LAND AND
UNIVERSITY LAND. School land and university land may be
made available at fair market value for private use under
the purposes of this chapter; however, any action to do so
shall be In accordance with statutes pertaining to these
lands and the authority of the Board of Education and the
Board of Regents of the University of Alaska.

Sec. 38.04.045. SURVEY AND SUBDIVISION, (a) rtate
land to be conveyed in fee simple or less than fee simple
estate shall be subdivided so that lots and.tracts are of a
size which fits the requirements of individual users..and
reflects the physical characteristics of the land, except
that In locations where there is an inadequate margin be —
tween the demand for and the supply of vacant land, the
state may. make land available for private acquisition in
parcels that arc larger than required for Individual use.

() Before the conveyance of surface rights to state

land, an official cadastral survey shall be accomplished,
unless a comparable, acceptable survey exists that has been
conducted by the federal Bureau of Land Management. The
rectangular survey section comer positions shall be

_7-
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monumented and shown on a cadastral survey plat approved by"t
the state. However, for those areas where the state may mx£5
wish to convey surface estate outside of an official cadas- /jtT
tral survey grid, the director may waive monumentatlon of ,
all individual section comer positions and substitute an mg
official control survey with control points being monumented "IS®
at approximately two-mlle Intervals and shown on control

survey plats approved by the state. No portion of land to

be conveyed may be located more than two miles from such a
survey control monument. The Lots and tracts in state . “fwig
subdivisions shall be monumented and the cadastral survey

and plats for the subdivision shall be approved by the

state. Where land is located within a municipality with
planning, platting, and zoning powers, plats for state
subdivisions shall comply with local ordinances and reguia-
tlons In Che same manner and to the same extent as plats for *
subdivisions by other landowners. State subdivisions shall

be filed in Che district recorder®s office. The require—

ments of this section do not apply to land made available
through a cabin permit system, material sales, or short-term-
leases; however, for short-term leases the lessee must

comply with local subdivision ordinances unless waived by

the municipality under procedures specified by ordinance.

Sec. 38.04.050. ACCESS TO PRIVATE USE AREAS. Wherever”
state land is surveyed for purposes of private use, adequates
rlghts-of-way and easements shall be reserved as necessary,
for access and, where appropriate, for power and telephone
service to each parcel of land. Where necessary and appro-:5S
prlate for the use Intended, the director shall arrange fofc'Vjia
the development of surface access as part of the land avail-"
ability program. The direct cost of local access develop-
ment shall be borne by the recipient of the land unless
otherwise provided by state statutes or regulations.

Sec. 38.04.055. ACCESS THROUCH PRIVATE USE AREAS. The#
director shall reserve easements and rlghts-of-wa.y on and
across land which is made available for private use as
Cg%gs?ggg to reach or use public water and public and pri—

ARTICLE 3. INVENTORY, PLANNING, AND CLASSIFICATION.

Sec. 38.04.060. INVENTORY, (&) The conralssloner
shall prepare and maintain on a continuing basis an Inven-
tory of all atate land and water and their resource and "jo
other values, giving priority to areas of potential settle-
ment, economic development, and critical environmental
concern. This Inventory shall be kepc current so as to
reflect changes In conditions and to identify new and
emerging resource and other values.

(b) The commissioner®s Inventory shall include land™!;",
and water under interagency assignment of land management
authority and land and water proposed for such an assign-
ment. That land and water must be reviewed at regular
intervals to analyze current and proposed uses as these uses
relate to alternative uses for all or part of the land and -fj
Fotdete{mine the uses which best provide for the public

nterest.

(c) As funds and manpower are made available, the
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commissioner shall provide local and federal governments and
major private landowners with data from chc Inventory for
the purpose of planning and managing the uses of land in

proximity to state land.

Sec. 38.04.065. LAND USE PLANNING AND CLASSIFICATION.
(@ The commissioner shall, with local governmental and
public Involvement in accordance with AS 38.05.305, develop,
maintain and, when appropriate, revise land use plans which
rovide, by regions or areas, for the use of the state-owned

and.

() In the development and revision of land use plans,
the commissioner shall

(1) use and observe the principles of multiple
use and sustained yield;

(2) consider physical, economic, and social
factors affecting the region or area and involve other
agencies and the public In achieving a systematic inter—

disciplinary approach;

(3) give priority to planning and classification
in areas of potential settlement and critical environmental
concern;

(4) rely, to the extent that it Is available, on
tho Inventory of the state land, its resources, and other
values;

(5) consider present and potential uses of state
land;

(6) consider the supply, resources, and present
and potential use of land under other ownership within the
area or region of concern;

(7) plan for compatible surface and mineral land
use classifications; and

(8) provide for meaningful participation In the
planning process by affected local governments, state and
federal agencies, adjacent landowners, and the general

public.

(c) As a basis for more detailed land use planning and
classification, the commissioner shall develop regional land
use plans for the use of all state land. These regional
plans shall identify and delineate

(1) areas of settlement and settlementelmpact,
where land must be classified for various private uses and
for public recreation, open space, and other public uses
desirable in and around settlement; and

(2) areas which must be retained in state owner—
ship and planned and classified for various uses and pur—
poses In accordance with sec. 15 of this chapter.

(d) official regienal or«area plgngoandysphseaygnt
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local governmental participation shall be signed and dated commissioner draft regulations implementing this chapter
by the commissioner. Land classifications shall be made In and revising regulations In effect on the effective date of
accordance with these official plans. this Act pertaining to planning, classification, management,
and disposal of the state®s surface estate in land. New and
revised regulations shall be Integrated in a single compre—
hensive draft compatible with the structure of the Alaska
Administrative Code. In preparing this draft, the director
shall seek to simplify and clarify regulations governing
classification, management, and disposal.

300 (e) Land shall be classified as provided in AS 38.05.*

(f) Decisions about the location of easements and _
rights-of-way, other than for minor access, shall be Inte— land planning,

grated with land use planning and classification for the o _ _ .
(b) A municipality has standing to petition the com—

appropriate area or region. o y C
missioner for the adoption of a regulation, or for the
amendment or repeal of an existing regulation, or to appeal
a _decision of the commissioner with respect to classifica—
land use plans to the maximum extent he determines to be tion, management, or disposal of land made under authority

consistent with the state interests and the purposes of this of a regulation adopted under (a) of this section with
chapter. respect to state land outside the corporate boundaries of

the municipality to protect any Interest which the munici—

Sec. 38.04.070. MANAGEMENT CATEGORIES. State land pality is authorized to regulate outside its boundaries
classified for uses and purposes Involving retention In under AS 29.48.037.

public ownership may be Included in the following management (©) If the regulations adopted by the commissioner

categories:

under (a) of this section fall to provide for a process by
(1)- state public reserve lands: areas of public i which decisions of the commissioner may be appealed, an
land to be mancged for a wide variety of compatible uses and Interested person may petition for reconsideration of a
purposes in accordance with the principles of multiple use decision. The petition shall contain the Information re—
and sustained yield; land designated to this category may quired to be submitted by AS 44.62.220 and shall be acted
include, but need not be limited to, state forest reserves upon by the commissioner in the manner provided In AS 44.-
and Btate wildlife reserves as well as land classified for - 62.230. For purposes of this section, a municipality Is an
public purposes within settlement impact areas; Interested person with respect to Its Interests In land

defined in (b) of this section.

(g) Land use plans adopted by the commissioner under
this section shall be consistent with local governmental

7 (2) state parks: areas with special recrea—
tional, scenic, cultural, historical, wilderness, or similar
values, to be managed primarily for the public use and
enjoyment of these values;

Sec. 38.04.910. DEFINITIONS. In this chapter, unless
the context otherwise requires,

(1) ‘"commissioner"™ means the commissioner of the

s..ate trails: a system of public historic or Department of Natural Resources;

®)
recreational” trails; _ - S
- (2) *"director"” means tho director of tho division
(4) wild and scenic rivers: a system of rivers of lands of the Department of Natural Resources;

and adjacent state land with special natural, scenic, and 3 “fair market lue" means th ri t which
recreational values located within or adjacent to a wild and N ©) at aa et vafue" means the price at whic
scenic river area managed as part of the national system of a willing seller and a willing buyer will trade;

wild and scenic rivers in accordance with the_ federal.Wild.:__ (4) “"multiple use” means the management of state

and Scenic Rivers Act (82 Stat. 906; 16 0.S.0.-1271- - - 2
scq.); land and its various resource values bo that It Is usad in_

tho combination that will best moot the present and future
needs of the people of Alaska, making the most Judicious usqg
of the land for ooma or itll of these resources or related
services over aVC.N0 large enough to provide sufficient
latitude for periodic adjustments In use to conform®"to
changing needs and conditions; 1" includes

(6) state public domain: land within areas
designated on regional plans as settlement and settlement
Impact which arc not part of the management categories
listed In (1) - (4) of this section; through classification,
this land may be made available for private use, settlement,
and development as well as for public uses associated with » the use of soma land for less than a

settlement and development.
of the resources, and

ARTICLE 4. CENERAL PROVISIONS. (U) -a-combination of balanced and diverse
i that takes Inco account tho short-term
Sec. 38.04.900. REGULATIONS, (a) The commissioner resource uses €
shall adopt undar the Administrative Procedure Act (AS igg :323&;5{2 gﬁgdﬁogtcﬁgﬁgg?g ?2205?§:£e ?ﬁgisg};ons
44.62) regulations he believes are necessary to carry out i - i Ing,
but not limited to, recreation, range, tlmbor, min—

the purposes of this chapter. Within 120 days after the

effective date of this Act, the director shall submit to the erals, watershed, wildlife and_ fish, and natural

scenic, scientific, and historic values;

-10- -11-
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*
read:

(5) “official cadastral survey" means a United
States public land survey or a survey executed under survey
Instructions Issued by the division for the purpose of
reparing a cadastral survey plat, and approved and accepted
y the division for the state®s official records;

(6) “official control survey" means a position
marked on Che ground by trlangulation or traverse stations
established in conformity with standards adopted by United
States Coastal and Geodetic Survey for first, second and
third order work, whose geodetic positions have been rigidly

%Héuangs9Qn;he North American datum of 1927 and approved by

R ézg "s?ort;term lease” means a lease for a term .
of five ye or~less; i

(8) “state park" means an area of state land
designated by law to be managed for public use and enjoyment
of recreational, scenic, cultural, historical, wilderness,

gnd.similar values, Including but not limited to areas
esignated under

and recrehgeznaﬁsbééé 8§950 - 41.20.060, roadside rests

(B% AS 41.20.130 - 41.20.160, 41.20.330 -
41.20.345, ch. 61 SLA 1966, and ch. 26 SLA 1967, state
recreatioh areas;

and (C) AS 41.20.170 - 41.20.320, state parks;

- .. (D) AS 41.35.030, state monuments and his——'r
toric sitesy

9 "state tra."1" means an area designated by law

) K
to he managed as_a _public historic or recreational trail.
Including but not limited to

(A) trails designated under_AS 41.20.070 -
41.20.120, wilderness trails and campsites; and .a,
,_.. .I_
(B% trails and footpaths designated under AS
41.20.355 - Al.20.375; £l
} (10) “"sustained yield" means the achlov- ment and,”;
maintenance In perpetuity of a high level annual or regulars
periodic output of the various renewable res. ireos of the
state lands consistent with"multiple use; \K

i (11) "wild and scenic river" means a free-flowing
river or Btrcam designated as provided In the federal Wild
and Scenic Rivers Act (82°Stat. 906; 16 U.S.C. 1271-1287).

Sec. 6. AS 38.05 is amended by adding a new section to

Sec. 38.05.057". .LAND DISCOUNT PROCRAM, (a) The
director shall, grant to eligible persons a discount on tho .
purchaae prlco® of land sold for residential use under this -
chapter at the rata of five per cent of the purchase price-
of the land purchased for each full year that tho purchaser

12—
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Is a resident of the state. A discount granted under this
section may not exceed 50 per cent of the total purchase
price of the land or a value of $25,000, whichever amount Is
less. A discount may be ur,;d by an eligible veteran to
purchase land offered at a restricted sale under sec. 67 of
thlu chapter.

(b) To be eligible fora discounted purchaseprice
under (a) of this section, aperson shall

(1) have been physically present In the state for
the 12-month period before the sale, except for brief Inter—
vals, military service, attendance at an educational or
training Institution or for absence for good cause;

(2) maintain a place of residence In the state;
(3) be registered to vote In the state;

(4 not have claimed residence In any other state
for any purpose during the 12-month period immediately
before the sale;

(5) show by all attending circumstance that his
Intent Is to make Alaska his continuous residence; and

() have attained the age of 18 at the date of
sale.

(c) A person seeking to establish eligibility for a
discount under this section shall present proof meeting the
criteria set out In (b) of this section to the director. A
person who submits Information to the director under chls
section knowing It to we false Is guilty of a felony and,
upon conviction, la punishable by Imprisonment for not more
than five yeara, or by a fine of not more than $50,000, or

by both.

() A person Is entitled to not more than one discount
on tho purchase price of land under this section In his
lifetime. A discount granted under this section may be
applied only to the acquisition of surface rights to state
land. A discount may not be applied to costs such as survey
costs, road development costs, utility assessments, or ocher
costa as determined by the director which are reimbursable
to the state. In all cases, n cash down payment of at least
five per cent of"thc price of the land shall be made at the’”
time of acquisition.

(e) The comnlssloner may adopt regulations to Imple—
ment the provisions of this section.

Sec. 7. AS 38.08.010(a) Is repealed and re-enacted to read:

(@ Tho director shall designate, classify and make
available for homesite entry state land In amounts and at
times as required In AS 38.04.020 or as may other Ise bo
required by law.

* Sec. 8. AS 38.08.010 p amended by adding a new subsection
to read:

-13-
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110(b

@ The director shall, to as great an extent as
possible, classify land for homesite entry based upon the
distribution of population in the state.

Sec. 9. AS 38.08.020 Is amended to read:

Sec. 38.08.020. OFFERING OF LAND FOR HOMESITE ENTRY.
The director shall publish notice of the availability of the
land for at least three consecutive weeks through the elec—
tronic media and in at least three newspapers of general
circulation In the state, at' least one of which, If
possible, shall be a newspaper of general circulation in the
vicinity of the available land.

Sec. 10. AS 38.08.030(a)(2) Is amended to read:

) submit proof acceptable to the commissioner

that he Is a resident of the state at the time of applica—
tion, and that he has been a resident of the state for not
less than three years immediately preceding the date his
application was submitted, or that he has been a resident
for 20 years cumulatively;

Sec. 11. AS 38.08.060(a)(2) is amended to read:

. (2) erects a habitable, permanent, slIngle-famlly
dwelling on the homesite, "which meets all applicable state
and local regulations, within five years of the date of
Issuance of the homesite entry permit; for the purposes of
this paragraph, mobile homes are not considered to be per—
manent dwellings unless they are placed on a permanent
foundation;

Sec. 12. AS 38.08.110 is amended to read:

Sec. 38.08.110. REGULATIONS. The commlssloner shall
adopt regulations in accordance with AS 44.62.18C - 44.62.-
290 to carry out the purposes of.this chapter, Including,
but not limited to, regulations relating to easements and
access routes.

Sec. 13. AS 38.50.040 Is amended to read:

Scc._38.50.040. LAND SUBJECT TO EXCHANCE. Except asffj-4
otherwise provided In this chapter, the director is autho—
rized to convey for purposes of exchange any state land or
interest in land regardless of the authority under which _the,
land or interest was obtained by the" state. The conveyancel/ga
of. university land and school land.shall be approved In-tl.e.;"M
manner prescribed In AS 38.05,030.

Sec. 14. AS 38.50.110(a)(6) Is.amended to read:

() mall the notice to the appropriate bemrdther hiS
entity or person with approval authority as Indicated la
sec. 40 of this chapter and AS "38.05.030, when university
land or school land is Involved in the proposed®exchange;

Sec. 15. AS 38.05.035(a)(13), 38.05.365(8), and AS 38.08.-
)(D), (), @) and (5) are repealed.

* Sec. 16. Sections 3, 4, 13 and 14 of this Act and the
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repeal of AS 38.05.035(a)(13) and 38.05.365(8) contained In sec.
15 of this Act take effect July 1. 1978.

Sec. 17. Sections 1, 2. 5, and 6 - 12 of chls Act and the
repeal of AS 38.08.010(b)(1) - (3) and (5) contained In sec. 15
of this Act take effect immediately in accordance with AS 01.10.

070(c) .

-15-

Approvcd by the Covernor: July 18, 1978 1973-
Actual Effective Date: Secs. 3, 4. 13 and 14, July 1. 1*/3.



LAWS OF ALASKA
1978

Source Chapter No.

FCCS CSSB 159 182

AN ACT

Relating to atate land; and providing for an effective date.

“&IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. REDESIGNATION AND DISPOSAL OF MENTAL HEALTH
LAND, (@) Land granted to the state under the Mental Health
Enabling Act of 1956, 70 Stat. 709, and patented to or approved
for patent to the state on July 1, 1978 And land designated as
mental health land which was received In exchange for land
granted under that federal land grant is redesignated as general
grant land and shall be managed consistent with applicable provl-
slons of law.

(b) Redesignation of mental health land in (a) of this sec—
tion does not affect the validity of a deed, contract for sale,
lease, easement, right-of-way, permit, mineral lease disposal,
or a reservation for public use of that land by statute, in
effect before July 1, 1978 or land management actions including
use classifications under AS 38.05.300, and Interagency land
management assignments of that land made by the Department of
Natural Resources before July 1, 1378.

* Sec. 2. REDESIGNATION AND DISiOSAL OF SCHOOL LAND, (&)
Land granted to the state in sections 16 and 36 in each township
surveyed before January 3, 1959 under the Act of March 4, 1915,
48 U.S.C. 353, and patented to or approved for patent to"the
state on July 1, 19/8 and land designated as school land which
was received in exchange for land granted undor that federal land
grant and land granted to the state as lieu or Indemnity land Is
redesignated as general grant land and shall be managed cons Is-
tent with applicable provisions of law.

(b) The rcdcslgnaclon of school land In (a) of this section
docs not affect the validity of a deed, contract for sale, lease,
casement, right-of-way, permit, mineral lease disposal, or a
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reservation for public use of that land by statute, in effect
before July 1, 1978 or land management accions including use
classifications under AS 38.05.300, and Interagency land manage—

HsgsugggggggggFg RJI}hTF 1§9§_made by the Department of Natural

* Sec. 3. REDESIGNATION AND DISPOSAL OF UNIVERSITY LAND. K
(@ Land granted to the state under 38 Stat. 1214, as amended, o
and the Act of January 21, 1929, 48 U.S.C. 354(a) @»

P,

48 y.S.C. 353,
which 13 held in the name of the University of Alaska on July 1,

1978 and land designated as university land which was received
In exchange for land granted under those federal land grants Is

redesignated ?s general grant land 7nd shall be managed consis—
tent with applicable provisions of law. ”

() The redeslgnatlon of university land In (a) of this
section does not affect the validity of a deed, contract for - [
sale, lease, easement, right-of-way, permit, mineral lease dis- 4
posal, or a reservation for public use of that land by statute, ;o
in tffVit-t before July 1, 1978 or land management actions Includ- <

and Interagency landI

Ing use classifications under AS 38.05.300,
of_that IaTSYQade by the Department of

RS RS A 1A A

™ y.o.u. 753, and all lant—used—or occ@ﬂieﬂcByOEhMaﬂﬁFvérs}§§5y§§s
and Its associated facilities, community colleges, or subordinate”
1978 shall be held In the name of.",7a

campuses on or before July 1,
the University of Alaska and shall be reserved and dedicated to

Hg?df€§ %ng Hﬁfygggf{y_of Alaska and title to that land shall bg_g%
Sec. 4. AS 37 is amended by adding a new chapter to reefi: W
CHAPTER 14. TRUST FUNDS. N

*

ARTICLE 1. MENTAL HEALTH FUND.

Sec. 37.14.010. MEN AL HEALTH FUND ESTABLISHED.
There is established as a separate fund the mental healt

f<<a -, C I
(b) The principal of tho fund established in (&) of};

{Ris sgct@on consists of sums transferred under sec. 50 o
1S Chapter. o -

a)5|

(c) The Income of tho fund established In (a) of “this
Interest and dividends earned from."

section consists of the
ents of tho principal of that fund under sec. 170 qr

1 t
tﬂygscﬁapter.
MENTAL HEALTH FUND ADVISORY BOARD

Sec. 37.14.020.
CREATED. (@ There is created In the Department of
Revenue the Mental Health Fund Advisory Board composed £
the director of the division of mental health, the cha...ann
of the Mental Health Advisory Council, and the commissioper
of the Department of Revenue. \ﬁ .
The board created In (a) of this section shall

Hembor /1

®
elect a chairman from the membership of chat board.

2.

- n.wuuuv uuwipensaciots * are entLCLed to per dtern and
travel expenses authorized by law for other boards.
Sec. 37.14.030. POWERS AND DUTIES OF BOARD. The
sec. 20 of this chapter has the following

board created In
powers and duties

; (1) to hold regular meetings and special meetings
considered nécessary;
(2) to have prepared an annual accounting of the
total principal and Income of the fund established In sec.
10 of this chapter; and

(3) to prepare long-range investment plans for
Che fund established In sec. 10 of this chapter.

Sec. 37.14.040. FUND UTILIZATION. The principal of
the fund established in sec. 10 of this chapter shall be
retained in that fund for Investment as spociflcd In sec.
170 of this chapter. The Income of Che fund may not bo
appropriated for a purpose other chan tho support of the

state mental health program.
CONTRIBUTIONS. During each fiscal

Sec. 37.14.050.
year, subject to legislative appropriation of sufficient
funds, the commissioner of Che Department of Revenue shall
10 of this chapter

transfer co the fund established In sec.
a sum equal to one-andd@ne-half per cent of the L<c®
revenue derived from thf management of state land, Including

amounts paid to the state as proceeds of Bale or annual rent
of surface rights, mineral lease rentals, royalties, royalty
sale proceeds, and federal mineral revenue-sharing payments
or bonuses.

ARTICLE 2. UNIVERSITY FUND.

Sec. 37.14.060. UNIVERSITY FUND ESTABLISHED, (&)
There Is established as a separate fund the university fund.

(b) The principal of the fund eacabllohed In (a) of
this section consists of

the balance of the trust fund established in

(Y
AS 14.40.400 on July 1, 1978; and
(2) sums transferred under soc. 100 of this
chapter.
© The income of the fund established In (a) of this
Interest and dividends earned from
170 of

section consists of the
Investments of the principal of that fund under sec.

this chapter.

Sec. 37.14.070. UNIVERSITY FUND ADVISORY BOARD
CREATED. (@ There 1is created In the Department of
Revenue the University Fund Advisory Board composed of two
members appointed by the Board of Regents of the University
of Alaska from the membership of the Board of Regents, and
the commissioner of the Department of Revenue.

() The board crested In (a) of this section hall
elect a chairman from thj membership of that board.

_3-



(b)...The principal of..the fund ostablishad in (&)
chia section consists of -VviStS

(1) tho balanco of the public school pormunent™;$28K
fund on July 1, 1978; and

(2) auma transferred under one. 150 of thia ...H'Ss?"
chapter. " **$$8(5

(¢) The incoma of the fund croatcd in (a) of this /iicisjfll
section conaiata of tho interocc and dividends earned fronr?#f3J
investments of the principal of that fund under noc. 17G"ofme
this chapter.

Sec. 37.14.120. PUBLIC. SCHOOL FUND ADVISORY BOARD
CREATED. (@ Thoro la created in the Department of a“"”"aSs
Revenue the Public School Fund Advisory Board compoccd of

Chapter 132
the commissioner of the Department of Education, three
members elected by the Board of Education from among its
membership, and the commissioner of the Department of
Revenue.

(b) The board created In (a) of this section shall
elect a chairman from the membership of the board. Members
serve without compensation but are entitled to per diem and
travel expenses authorized by law for other boards.

Sec. 37.14.130. POWERS AND DUTIES OF BOARD. The
board created In sec. 120 of this chapter has the following
powers and duties:

(1) to hold regular meetings and special meetings
considered necessary;

(2) to have prepared an annual accounting of the
principal and Income of the fund established In sec. 110 of
this chapter; and

(3) to prepare long-range investment plans for
the fund established in sec. 110 of this chapter.

Sec. 37.14.140. FUND UTILIZATION. The principal of
the fund established In see. 110 of this" chapter shall bo
retained In the fund for Investment as specified in ccc.
170 of this chapter. The Income of the fund may not be
appropriated for a purpose other than for the support of
public education programs.

Sec. 37.14.150. CONTRIBUTIONS. During eoch fiscal
year the commissioner of the Department of Revenue shall
transfer to the fund created in sec. 110 of this chapter a
sum equal to one-half of one per cent of the total receipts
derived from the management of state land, including amounts
paid to the state as proceeds of sale or annual rent of sur—
face rights, mineral lease rentals, royalties, royalty aale
proceeds, end federal mineral revenue-sharing payments or
bonuses.

ARTICLE 4. CUSTODY AND INVESTMENT OF TRUST FUNDS.
Sec. 37.14.160. DUTIES OF COMMISSIONER OF REVENUE.

The conralssloner of~cvcnuo is the treasurer of the funds
created In secs. FffAff~nnd 110 of"this chapter and shall

(€)) af as official custodian of tho cash anc

securities belong ..g to those funds and provide adequate
safa deposit facilities for each of them;

m(2) rccelvo cash belonging to those funds;

(3) collect the principal on securities acquired
for each fund established under secs. 10, 60, and 110 of
this chapter and credit each fund accordingly;

(4) collect interest and dividends onmcd on in—
vestments of tho funds established under secs. 10, 60, and
110 of this chapter and credit tho income reserve account
of each fund accordingly;

(5) invest and reinvest tho principal of each

-5-
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fund I' i.cordance with sec. L70 of this chapter. paragraph to read:

Sec. 37.14.170. INVESTMENTS, (&) The cocmissloner () dispose of land which is held In the name
of revenue, with the approval of each advisory board created the University of Alaska except land granted under the Act
in 3ec.s. 20, 70, and 120 of this chapter, may invest the of March 4, 1915, 48 U.S.C. 353 which is reserved as the
principal of the funds created in secs. 10, 60, and 110 of site of the University of Alaska and all land used or
this chapter in the same manner as specified for the invest— occupied by the university and its associated facilitier,
ment of surplus pension funds under AS 39.35.110. community colleges, or subordinate campuses.

(b) The commissioner of revenue may * Sec. 8. AS 38.05.085(b) is repealed and-re-enacted to read:

(1) invest and reinvest the principal of the (b) When it becomes necessary to determine the fair
funds; market value of property as required by (a) of this section,
the director shall have the property appraised by a quali—
(2) sell, exchange, convey, transfer, or other— fied appraiser. If the lessee disagrees with the appraisal
wise disgoge of investments of the funds by private contract, obtained by the director, he may appoint a qualified apprai—
or at public auction; ser so make an appraisal of the property in question. |If
the two appraisers agree upon the fair market value, the
(3) vote upon a stock, bond, or other security; determination is binding on the parties. In the event the
give a general or special proxy or power of attorney with* two appraisers are unable to agree, they shall apgpoint a
or without power of substitution; exercise a conversion third qualified appraiser who shall then make his appraisal
privilege, subscription right, or other option and make of the property In question. When the third appraisal is
payments incidental to it; consent to or participate in a completed, the two of the three appraisals which® are nearest
corporate: reorganization or.other change.affecting corporate- each other in their determination of the fair market- value"
securities® delegate d™aqretionary v>cjcr pay an assessmentm shall be averaged and the resultant sum shall be the fair
op eKn*xge"in connection with the delegacion; and generally.- market value of the property in question ™and absolutely
exercise .anyof""che powers of an owner with respect to" binding on the parties. All costs incurred in making the
stocks, bonds, securities, or other investments held in tha appraisals provided far* in"this subsection shall be borne
-funds™;* by the state and the leB"dee equally.
(4) make, execute”, acknowledge, and deliver .* Sec. 9. AS 38.(35.085(g) is amended by adding a new para—
documents of transfer and conveyance and instruments graph to read:
necessary or appropriate to carry out the powers granted;
(©) "qualified appraiser” means a senior membe
(5) register investments held in a fund in the of the American Institute of Real Estate Appraisers, the
name of the board having tho power to approve investments Society of Real Estate Appraisers, a person meeting the
for a fund; requirements for certification as an appraiser Il by the~
division of personnel, Department of Administration, or a
(6) do all acta whether or not expressly autho— person qualified ac:oriing to regulations adopted by the
rized which ere considered proper for tho protection of the commissioner under the Administrative Procedure Act (AS
investments held in" the funds. 44.62).
* Sec..5. AS 38.05.030(c) is amended to read: * Sec. 10. AS 38.05.095 is amended to read:

_(c).JCtunddltlon to tho requirements .specified in AS Sec. 38.05.095. SUBLEASES, (d) Except as provided
38.50.090, the agencies referred to in (b) of this section in (b) of this section, a lessee may sublease or assign the
and other state"agenclos with authority to acquire or dis- land or portion of it upon which he has a lease if, after
pose of land shall give written notification of tho fact of application to the director, the director Issues a permit.
acquisition, lease or exchango to the division of lands The director may issue a permit if ho finds that it is in
within threo months after the date that they make tho V the best interests of tho state to do so.-
acquisition, lease or exchango.. -V? )

() | nonprofit organization that -is oxempted from
* Sec. 6. AS 38.05.030(d) is amended to read: paying rent on state land Under soc. 97.of this chapter may
not sublease or assign the land or a portion of it on which

@ Real property acaulrcd by, and under the-manago- “£ it has a lease.
ment of, the agencies referred to In (b) of this section, m =
which is no longer. noedod.fof""its“1ttrendod use, shall bo * Sec. 11. AS 38.05 is amended by adding a new scctlon_to
returned to the Jurisdiction of the division of lands, . read: & = =
oxccnt that tho Department of Transportation and Public- -mm )

Facilities may dispose of real property acquired by it under.- Sec. 38.05.097."- EXEMPTION FROM RENTAL PAYMENTS ON
AS 19.05.040(2) and AS 19.05.080 - 19.05.120. LAND LEASED BY NONPROFIT ORGANIZATIONS, (@ A nonprofit

; } organization using state land leased by.lt under secs. 70 -
* Sec. 7. AS 38.05.035(b) is amended by adding a new 105 of this chapter for a youth cncampmcht or similar
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recreational purpose la exempt from lease rental payments on” W) A nonprofit organization that is exempted from
that land. The nonprofit organization shall meet all other paying rent on state land under sec. 97 of this chapter may
terms and_conditions of the lease specified under secs. 70 - not assign or sublease the land or a portion of it on which
105 of this chapter. it has a lease.
(b) In this section, "nonprofit organization” means * Sec. 16. AS  38.35.140(a) is amended to raad:
nonprofit corporations, associations, clubs, or societies - -
organized and operated exclusively for charitable, re— (@) The lease price for a right-of-way lease shall be
ligious, scientific, or educational purposes or for the the annual fair market rental of the state lands included
promotion of social welfare and which has received an in the right-of-way based on the appraised fair market value
exemption from the payment of federal income tax. of the land. The lease price is payable annually In advance
on or before the anniversary of the lease. The appraloed
(©) A nonprofit organization which satisfies the fair market rental value shall be adjusted at five-year
requirements of this section that is using land under a Intervals and charges or adjustments shall be based on a
lease in effect before July 1, 1978 may convert its lease reappraised annual rental value. Rental may not be charged
to a new lease with terms exempting it from the payment of for any land acquired by the lessee under sec. 130(b) of
rent by submitting a written request to the director. S this chapter ana conveyed without cost to thestate.
* Sec. 12. AS 38.05.105(b)(1) is amended to read: * Sec. 17. AS 38.50.040 isamended to read:
6 subject to the provisions of (c) éthis Sec. 38.50.040. LAND SUBJECT TO EXCHANGE. —Except as
Bectlcn, changes in property value due to governmental otherwise provided in thischapter, the director is autho—
actjons, iricluding zoning reclassifications, shall be in- 3? rized to convey for purposes of exchange any state land or
eluded: ’and interest in land regardless of the authority under which
the land or Interest was obtained by the state. The convey—
* SSC' 13. AS 38.05.105 is amended by adding a new sutgection ance of university land shall be approved in" the manner
to read: prescribed in AS 38.05.030. L
©) Changes or adjustments of annual rent on land . \-r * Sec. 18. AS 38.50.040 is amended to read:
under lease and used for ringle-familv residential purposes?)
in an area zoned for commercial or other nonresidcntlar-Wes-"; th Sec. 38'5(?&0‘:10] I{ﬁND SgBJECT TghEXSHANGE' '_Exceptth as
shall be based on an adjusted fair market value determined otherwise provided In this chapter, the director 1S autho-—
by reference to-the actual use of the property and not by rized to convey for purposes of exchange any state land or
reference to the other uses permissible under the zoning interest In land regardless of the authority under which
ordinance. 1 <= the land or Interest was obtained by the- state.
* Sec. 14. AS 38.05.310 is amended to road: 2 * Sec. 19. AS 14.40.280 is amended to read:
' Sec. 14.40.280. ENDOWMENTS AND DONATIONS. All mone—
Sec. 38.05.310. APPRAISAL. Ho land may be sold or ’ - -
leased, or a renewal lease issued, except inythe case of an tary gifts, bequests or endowments which are made to the
oil or gas or mineral lease, unless it has b-en appraised university for the purpose of the separate fund created
within 120 days before the date fixed for the sale or lease."! under AS 37.14.110 shall bo transferred to the Department
When land is offered at public sale but is not sold and is of Revenue. The Department of Revenue shall manage that
available at private sale, o reappraisal "b required unless” n;oneydln agco:dance with AS 37%1‘:'030 - 37'14'|100' 'Tt'tle
the director considers that a change in value of tho lands.fS 0 ang control or possession otf land, personal property,

and all money other than that transferred to- the Department

may have-occurred. A grazing lease may bo granted to &.". > of Revenue, which la devised, bequeathed or given to the

Icas® of federal grazing lands without prior appralsal"' |f-

his federal lease was'cancelled to allow the state"to selec university shall be taken by the university in its corporate
the Iands—underflease. “No-land may be-sold or leased for capacity acting by and through tho regents or an authorized
leas than the approved, appraised market value, except as.;> agent, _and _shall.be enter*eii mn *the ’Eerpetual inventory of
provided in secs. "3 and-320 of this chapter, secs. 75 r'I, the university. . 11

85 and nec. 97 of this chapter.’v * Sec. 20.<,The following laws are repealed: mAS 14.40.350,

* Sce. 15. AS 38.05.340 lo amended to read: 14.40.360, 14.40.400; AS 34.10.07.0 - 3 .10.160, 34.10.180 -
34.10.240; AS 38.05.030(a) and (e), 38.05.032, 38.05.035(a)(8)
Sec. 38.05.340. ASSIGNMENT, (a) Except as provided A and (13), 38.05.365(8), (14) and (20); and AS 38.50.110(a)(6).
in (b) of this section, aJL contracts of purchase or lease"*, > - .
of lands or interest In lands may be, on the afflrmativo ,v_ * 5621 |21' Seq;, »32, ch. 138, SLA 1977 s amende(\jl .to.xread.
approval of the director, assigned or subleased In whole orl . S :
in part in writing by the contract holder or losaee, and secs S(;c._ ﬁ'_ofcot’\r‘]\égRAségNa?,z Iz;EAsl;Escébllbiopg(t)\éizl(:gzseosf
the assignee or sublessee- is subject to the provisions of . hi h - '.t bpg th ffecti "d t .éf
lows and regulations applicable to the contract or lease. r which arc in existence on or bertoro the errective data

this Act if a lessee under a least, electa, in writing; to

_9-
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DEPARTMENT OF LAW
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February 8, 1982

Hon. -Hugh Malone

Alaska State Legislature
Pouch V

Juneau, AK 99811

Re: Mental health trust fund
OQur file: J66-534-81A

Dear Representative Malone:

You have asked us to review HB 151 and HB 152 to de—
termine whether they, if enacted, would satisfy the state's ob—
ligation to the mental health trust fund. In our opinion, <fctre
Cbil'ISi-v).aswdraf'tedewou-ld»notiwent?iPedydHs a'ti'slf-» Bt-her«is-ta;fcedjsnEob»li'g-a?
tion to the mental health trust fund. In addition, the exist—
ing legislation which HB 151 would amend presents a problem un—
der our constitutional prohibition against dedicated funds. We
have also reviewed SB 710 and SB 711 which affect the mental”
health trust fund. We will discuss the development of the
mental health trust fund, and make- specific suggestions for
legislative action.

The Alaska Mental Health Enabling Act, P.L. 84-830,
8202, 70 Stat. 709 (July 28, 1956)(copy attached), authorized
the Territory of Alaska to select one million acres from the
public i.”nds of the United States in Alaska which were-vacant,
unappropriated, unreserved at that time. The statute required
that these lands be administered by the Territory-"-as a public
trust” and thau proceeds and income of these lands~*Mfirst be
applied to mere the necessary expenses of the mental health
program of Alaska."” The statute authorized the territory to
sell, lease mortgage, exchange or otherwise dispose of the
land in order to obtain funds or other property to be invested,
expended, or used by the territory. The committee report which
accompanied that legislation stated that "amounts not needed
for the mental health program can be used for other public pur—
poses as the legislature may determine.”™ Senate Report No.
2053, 84tn Cong., 2nd Sess., reprinted in (1956) U.S. Code Con—
gressional and Administrative News at 3639.

In 1958, Congress passed the Alaska Statehood Act,
P.L. 85-508, 72 Stat. 339 (July 7, 1958). Section 6k of the
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Statehood Act provided that "grants previously made to the Ter—
ritory of Alaska are hereby confirmed and transferred to the
State of Alaska xipon its admission.”™ That section also specif—
ically repealed two earlier federal acts under which land had
been reserved, and granted the reserved lands to the state "for
the purposes for which they were reserved.”™ This proviso ap-—
plied to lands reserved for the benefit of the public schools
and university under the Act of March 4, 1915, P.L. 63-330, 38
Stat. 1214; it also applied to lands within the naval petroleunm
reserves under the Act of February 15, 1920, P.L. 66-146, 41
Stat. 450. However, this provision did not apply to the lands
reserved under the Mental Health Enabling Act.

A section of the Mental Health Enabling Act which au—
thorized federal grants for mental health treatment in Alaska
was repealed in 1959 by the Alaska Omnibus Act, P.L. 86-70, 73
Stat. 148 (June 25, 1959), 831(b)(1). That Act did not effect
the land grant or trust provisions of the Mental Health Enabl —
ing Act. The attorney general opined in 1964 that lands re—
ceived pursuant to the Alaska Mental Health Enabling Act were
reserved and thus could not be~s"e"-lected by municipalities under
state land disposal laws. 1964 Opin. Alaska Atty. Gen. #7.
Subsequently, the attorney general advised that mental health
lands could be exchanged for land of equivalent fair market
valti®6". Inf_"Opin. Alaska Atty. Gen., Feb. 10, 1967.

Meal™hiTands!M . e{E®generjaJ®(g2iiaiil3sOi®.nxis™and established a tienfeasbr

derived from the management of state
land. 1978 Alaska Sess. L., ch. 181, &8 3 and 4; AS 37.14.070.
We understand that this percentage of state revenues was in-—
tended to approximate the value of the trust lands. However,
since <nowappra i*sal>waawma®de SRIffjth"h*tff &1 ¥ Ak " t? W | ftre"Wofarthe j
1"ands* it is impossible to determine whether the substituted ~=-
revenue source meets or exceed i the fair market value of the
trust lands. Since the dedication of a percentage of state
revenues has no termination date, it will presumably exceed the
value of the trust lands at some time.

In addition, the 1978 legislation conditioned the
pjbacemenlI™N'dfdithirs”™perc'entd’ge'jaofs.taheEr.evenWsRKLTfSitheManenta/I|
(hea>1"hsEinhIS1MhIFFd%tipron™ppxjQpxi~ttonsbys; . the®ega:snl™.a.tur.s»r. We
understand that to date<»no”appj”pxiatl-oiraha:s.!rb;ehTiOTad tp~tb.e
mental health trust fund. >*We also understand that the legisla—
ture has made regular appropriations for the purpose of mental
health treatment in Alaska and that the Department of Health
and Social Services contains a division which 1is responsible
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for mental health treatment in the state.

Our review of the statutes and relevant cases leads
us to conclude that the Alaska Mental Health Enabling Act did
impose affirmative responsibilities on the Territory of Alaska
to review the needs for mental health treatment in the terri—
tory and to meet those needs with revenues from the mental
health trust lands before using any proceeds from those lands
for other purposes. The Alaska Supreme Court has ruled that
the public trust established by the federal government for the
benefit of the university in territorial days still requires
that the state compensate the -university for the fair market
value of any land reserved for the university under that trust.
State v. University of Alaska, 624 P.2d 807 (Alaska 1981). The
mental health trust differs gieatly from the federal trusts for
the public schools and university in that the use of the latter
was restricted absolutely for the benefit of the public schools
and university respectively. ® !'“omj~and”®mcjrt "

fracirta*3the3&$J”nefd 8 | M . Nevertheless,
we think it unlikely that a court would find that the Alaska
Mental Health Enabling Act did not impose some affirmative
trust obligation on the territory.

We also think it unlikely that a court would find
.,-th.a.t.-the mental health trust_obligation was terminated by the
Statehood Act. Section 6k of that act specifically repealed
certain portions of the public school and university trust leg—
islation and transferred to the state lands reserved under
those acts "for purposes for which they were reserved.”™ Since
the Alaska Mental Health Enabling Act was not repealed, we pre—
sume that it remains effective.

The general language in section 6k of the Statehood
Act confirming previous grants made to the territory could be
construed to impliedly repeal any restrictions on those grants,
such as were contained in the Alaska Mental Health Enabling
Act. However, the act could as easily be read to reaffirm and
transfer the existing trust obligations to the new state.
Since the latter view reconciles the Acts, it would probably be
preferred by the courts. Sands, SUTHERLAND STATUTORY CONSTRUC —
TION (1973) &8 51.01, 51.02.

IT the Statehood Act did not terminate the mental
health trust, then the trust obligation as to those lands se—
lected under the Alaska Mental Health Enabling Act remains 1in
effect. If the substitution of revenue for the trust imposed
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by the 1978 state legislation was not equal to the fair market
value of the trust lands, then the trust has been breached.
Lassen v. Arizona, 385 U.S. 458 (1967). Even if the substi-
tutedrevenue source were equal to the fair market value of the
trust lands, the state®s failure to appropriate that money to
the trust may be a breach of the trust.

In addition, the dedication of one and one-half per—
cent of total receipts from state lands will probably at some
time exceed the. fair market value of the trust lands. To that
extent, the dedication is prohibited by article IX, 87, of the
Alaska Constitution. */ "e”ediroafci
me n t-ai)*hMt:h*iaCTrs.tgrfuod”~sigp.ermiafchgd 50Hfrsm sliesE&fcarad®

Thus, our review of the history of the mental health
trust fund indicates that (1) a trust obligation probably ex-
ists under federal law, and (2) the state has probably breached
that trust obligation by redesignating the mental health trust
lands as general grant lands, and failing to compensate the
trust for the fair market value of those lands. We have iden—
tified three alternative courses of legislative action and will
discuss them briefly.

First, the legislature may follow its past course and
dj nothing tc fund the mental health trust fund. There 1is a
risk of litigation over the state®"s obligations in a suit
brought by either the federal government or some beneficiary of
mental health programs 1in the state. We note that dtihwsftfessietst

dnforceme*fttTofrithe™uuW Therefore, the state may be immune
from any action to enforce the terras of the trust under the

*/ Alaska Constitution, article 1IX, section 7 provides:

DEDICATED FUNDS. The proceeds of any state tax or
license shall not be dedicated to any special purpose, ex-—
cept as provided in section 15 of this article or when re—
quired by the federal government for state participation
in federal programs. This provision shall not prohi.it
the continuance of any dedication for special purposes ex—
isting upon the date of ratification of this section by
the people of Alaska.
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Eleventh Amendment of the United States Constitution. Scott,
Law of Trusts 895 (1967). */ This 1is an issue which should be
explored more thoroughly if litigation appears likely. In ad—
dition, there 1is the possibility that the legislative appropri—
ations for mental health programs over the years have been ade—
guate to meet the need for mental health treatment in the
state. IT past appropriations have been rationally based on
reasonable assessments of mental health needs in Alaska, then
the state may have fulfilled its basic trust responsibilities
despite the failure to establish a separate fund with the trust
lands. In that case, there may be no effective remedy for any
c”"sible breach of trust.

1 387
tig We believe
.itTthis would require:
(1) an {af*_ - lenteof~ thevfai”markeb”va-lue)? of the lands

which were selected by 'Him %ttfate under “Uhe"ATaslica Mental Heallith
Enabling Act, as of the date of their redesignation by statute
as general gran*- 1_nds;

(2) erjrrggrSrrview (perhaps by the senate and house
HESS committees) of che need for mental health treatment in the
state; recommendations for ap—

propriations for mental health treatment and facilities in the

<3X5116" STOCSSBSQfT;

*/ The state has partially waived its immunity from suit 1in
state courts for contract, quasi-contract and certain tort
claims. AS 09.50.250. ~F7™iU ZTdoubtful®thad-aTSuitfEtp~nfoxcexqg>
fefe*ral&txu. 8 jfc3iMbilgait2LV3rn

**/ The attorney general opined in 1961 that money received
from the mental health trust lands in excess of the needs of
the mental health program could be transferred to the general

fund without specific legislative authorization. 1961 Opin.
Alaska Atty. Gen. No. 11. We agree that the transfer of money
into the general fund does not require an appropriation. How —

ever, we believe that bhe»men,tM ea"Lth«trustIwbbid™a.t"iQnsEcexr
gUixd””™mpbh;hrFfihare-d*l*egfsi:atLvC2"de”i*inrfi*h~h-atsther
fcur:f18 h"mdeliNdE7.;tt"38 ;ta.tementaibyhea”l, thxpTogramTare”met2nrb"efor e
trust money 1is expended for another purpose. We do not know
whether past appropriations for the mental health program would
be found to have satisfied this requirement.
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(3) E£Fransferl6™f;:;moriey: ™ un —
til the fund has received money equaling the fair market value
of the trust lands.

We believe that these measures would satisfy the
state"s obligation under the Alaska Mental Health Enabling Act,
while retaining flexibility as to the use of money 1in the
mental health trust fund. At present, AS 37.14.040 provides
that the principal of the fund shall be reinvested, and the in—
come of the fund may be appropriated only for the support of a
state mental health program. This section is much more re—
strictive than the federal trust obligation would require. Any
restriction on the use of money beyond that required by federal
law may violate the Alaska constitutional prohibition on dedi—
cated funds.

We also note that

37.14.050. aPnce in”ne fund, it must again be appropriated be —
fore it can oe spentfj# The dual appropriation requirement 1is
unnecessary to satisfy the federal trust obligation. In fact,
it maker compliance with the federal trust obligation more dif—
ficult, by interposing the appropriation requirement before
money can be placed in the fund. Money may be placed in the
fund without an appropriation to the extent required by federal
law, without violating our dedicated fund provision. aW.eKrre“com?

eBS*eh”~"™heai th-""rrusP"iW ust Under the terms of the federal
law, the legislature may use money in the fund for any public
purpose, once it has determined that the needs of the mental
health program in the state have been met. This determination
must be made by the legislature and must have a rational basis.

HB 151 and SB 710 each contain provisions consistent
with some of our recommendations. HB 152 and SB 711 each con-
-tain appropriations to the mental health fund. We hope that
our comments are helpful in the legislative consideration of
these bills. Please let us know if we may be of further assis—
tance i1n this matter.

The tlitirddarternative which may be pursued along with
either one of the first two is to -seekgrepeal-~o%the?Ai-aska?
Merital”HealthjpEnabUd "Alit*bp~"b~res~s. |If the restrictions of
the trust unreasonably interfere with the prudent management of
state resources and are unnecessary to ensure adequate funding
of mental health treatment programs 1in the state, then Congres—
sional repeal of the Alaska Mental Health Enabling Act may be
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appropriate. We cannot advise you on the likelihood of obtain—
ing such a repeal. However, we expect that Congress would be

more favorably disposed toward the state if our actions demon—
strated a commitment to carrying out our obligations under the
Alaska Mental Health Enabling Act.

Very truly yours,

WILSON L. CONDON
ATTORNEY GENERAL

Assistant Attorney General

LLD/pjg

cc: Hon. Charles Parr
Alaska State Senate

Carole Burger
Office of the Governor
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70 Stat.] PUBLIC LAW 630—JULY 26, 1956

That the Surgeon General may cause the project to be inspected at
:uiv time, anil if such inspection indicates that the project is not
being constructed in accordance with approved plans and specifica-
tions. he may. after notice and atfording opportunity for nearing,
withhold further payment until he finds that adequate corrective
measures have been taken.

”1d) The term ‘cost of constructionl means the amount found
necessary by the Surgeon General for the construction of a project
and includes the construction and initial equipment of buildings
(including medical transportation facilities), architects’ and engineer-
ing fees, die cost of land acquired specifically for the purpose of the
project, and on-site improvements.

“(e) If, within twenty years from the date of completion of con-
struction, any hospital or other medical facility constructed with the
aid of grants under tb’s section shall cease to be a publicly owned
facility operated for uie care or treatment of patients under the
Territory's mental health program, the United States shall bz entitled
to recover from the Territory the then value of the hospital or other
medical facility, reduced, however, proportionately to the extent to
which the Territory may have contributed to the cost of construction
hereof.”

LAND CHANT

Sec. %<"2. <a) The Territory of Alaska is hereby granted and shall
be entitled to select, within '®n years from the etfective date of this
Act, not to exceed ore million acres from the public lands of the
United States in Alaska which are vacant, ppropriated, and un-
reserved at the time of their selection: PTOVI(TE . That nothin" herein
contained shall affect any valid existing rrghts. All lands duly
selected by the Territory of Alaska pursuant to this.section shall be
pat nte to the Territory by the Secret ry o the *nterior.
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3 Foll owmg the selectioi of lands b¥ the Territory pursuant to
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e%h%wnnoﬁ granted to the Terrrtocp( ofAIaskaS Ir;der this ii;ectron

(
b
a
income therefrom and the proceeds from an Sposi
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ments Impose y other provisions of this Act
EFFECTIVE DATE

fSehc 203. t This title shall become effective on the date of enactment
of this A

TITLE IH1—TRANSITIONAL AND GENERAL
« PROVISIONS

AMENDMENTS AND REPEALS
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DRAFT M EMORANDUM 02/17/82

SUBJECT: Mental health trust land liabilities
(Work Order Request #12 - 2465)

TO:. Sen. Charles H. Parr

FROM: Richard A. Bradley

Legislative Counsel

You have asked that I —comment on the general question of the
Mental Health Trust Lands granted to the Territory and the State
of Alaska as well as the bill presently pending before the

legislature relating to the trust lands, SB 710.

In preparing these comments, | have reviewed the memorandum of
February 8, 1982 E? Representative Malone from the Department of
Law which 1 believe that you also received a copy of. While 1 did
not draft SB 710, I have been advised that SB 710 is the same as
HB 151, the billreviewed 1in the Department of Law memorandum.

Accordingly, it seems that the comments in that memorandum are

usefully generally also to your question.

Because of the brief time allowed for the proeparation of this
memorandum, it was necessary to cast my views 1in general conclus-

ory statements:

(&) I agree that it is unlikely that a court would con—
clude that the mental health trust responsibility im—

posed on the state to use the lands received for mental
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Charles H. Parr

health purposes was terminated at statehood by the

Statehood Act or by the Omnibus Act.

(2) I agree that it is likely that a court wouldcon—
clude that the Alaska Mental Health Enabling Act imposed

an affirmative trust on the State.

(3) It may be that the prohibition against the dedica—
tion of funds under the Alaska Constitution will, at
some time in the future, have practical implications for
the provisions of AS 37.14. 1 do not believe that it

does at this point.

Several aspects of this problem may be noted. This of—
fice disagrees with the Department of Law views on the
nature of the constitutional requirement; in our view,
the income from the disposal of lands does not consti—

tute the income from a "tax or license." We believe
those-words have meaning, whether or not our constitu—
tional fathers correctly anticipated the actual sources

of state income in the 1980°"s.

Until litigation resolves the question, it will beopen
to the legislature to interpret the constitution and
dedicate the income from the disposal of lands if it

wishes.

But I suspect that we also disagree with the suggestion

that if che legislature dedicates the proceeds of a tax
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or license but the funds remain subject to legislative
appropriation, that an unconstitutional dedication

occurred.

Put in other words, 1if the dedication of the proceeds of
a tax or license are subject to affirmative legislative
appropriation, there also no violation of the constitu—
tion occurs; in effect, the dedication constitutes noth-
j g more than an allocation to an account within the

treasury for accounting purposes.

I think it is premature, therefore, to pay too much at—
tention to those concerns, particularly as long as there
remains an obligation on the legislature to appropriate
all the funds granted under the one and one-half percent
formula. A dedication that remains subject to the
discretion of the legislature to appropriate is not in

fact a dedicated-fund.

4) I agree that so long as AS 37.14 remains the method
by which the legislature seeks to execute its trust land
responsibilities, the legislature should honor 1its own
commitment to fund AS 37.14. I suggest that a legisla—
tive determination that the state is meeting or has met
its mental health responsibilities, if based on reasona-—
bly well founded facts, will go some distance towards
blunting the possibility of litigation on a theory that

the state has failed in that liability. Whether that
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conclusion can be justified (and be well founded), is a

more difficult question on which | have no answers.

(5) If the legislature remains with a reasonable, commit—
ment to AS 37.14 and supports funding under that
concept, the needs for an appraisal of the mental health

lands may be avoided.

(6) I agree that the allocation of money to the mental
health funds may be achieved without appropriation and

that it is reasonable to do so.

As suggested, the money should be used for mental health
purposes but if the legislature makes an implicit deter—
mination that mental health needs are adequately funded,
the mental health funds may be appropriated by the

legislature to a different purpose.

The provisions of SB 710 seem consistent with these conclusions
and 1 offer no proposals for amendments to deal with the asssumed

liability or otherwise.
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Ht=."
o Rer Mental health trust =ifund
e i? Our filer ;J66-534-81AAMi
Shori S-/V ) y .yVv.V-* <&

Pear Representative s FerVm N rwrVisr:

termine. whether they, 1f .enacted, would:atisfy “the:-;state Is*,ob —
ligation "to. the mental health-trust”-fund.". |In- our*opihlon”~fthie".
bills as drafted would notjentirelyrsatisfy the stateds;obliga—

tion to the mental health”™ trust; fund”VIn _."addition,- the- existrlj
fr>rr 1 ncr-fcl ot*-fr»r* tjtVi-fj*1: X tirnnl A etv\aa\A nr-nponfe’/ t .

health trust fund”™..We will discusB;"t:he;development of-the”;” -

5 202, 70 Stat. 709 (July 28, 1956) (copy attached), ..authorized-
the Territory of Alaska to select one million. &res-xfromrrthen":-
public lands ,of the United States.in Alaska which wefe”vac anhv/ "
unappropriated, unreserved at that time.-- The atatute.xeqgiHred”
that these.lands be administered by the;.Territory "as~”publicx
trust” and that proceeds and income of these lands "fiitc-lje;";.""
applied to meet the necessary expenses, of the mental healthM":**?
program of .Alaska.”™ The statute authorized -the territoryi“"to mes
sell, lease, mortgage,”™, exchange or.otherwise dispose of thet”O :
land, in order to obtain .funds or-.otZxier property to. be invested”
expended, ,or used by therterritoryv; ¢<The;committee/report which
accompanied :that legislation stated ;that; "amounts not needed
for the mental health program can"be“used for other® public-pur—
poses as the legislature may".determine.” Senate Report. No"-.V
2053, 84th Cong.., 2nd Sess., reprinted in (1956) U.S. Code-Con—
gressional and Administrative News at 3639;":

In 195G, "k"ngre&c passed the Alaska Statehood Act,
P.L. 85-508, 72 Stat. 339 (July 7, 1958). Section 6k of the
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Statehood Act provided that "grants previously made to the Ter —
ritory of Alaska are hereby confirmed and transferred to the
State of Alaska upon its admission.”™ That section also specif—
ically repealed two earlier federal acts under which land had
been reserved, and granted the reserved lands to the state "for
the purposes for which they were reserved.” This proviso ap—
plied to lands reserved for the benefit of the public schools
and university tinder the Act of March 4, 1915, P.L. 63-330, 38
Stat. 1214; it also applied to lands within the naval petroleum
reserves under the Act of February 15, 1920, P.L. 66-146, 41
Stat. 450. However, this provision did not apply to the lands.
reserved under the Mental Health Enabling Act..-

AN - . v, = -70% -3
" A section of the Mental Health Enabling Act which au-" ,
thorized federal grants for mental health treatment :Ln Alaska .*
was repealed in 1959 by the Alaska Omnibus Act, P.L. 86-70, 73 v"
Stat. 148 (June 251959), & 31(b)(1).- That Act ..did not effect °,
the land grant or trust provisions of the Mental Health Enabl*"-A"
ing.Act. The attorney general opined.in. 1964. that lands re-"*":a
ceived pursuant to the Alaska Mental Health Enabling Act were;;;*,,
reserved and thus could not be selected by municipalities under
state land disposal laws,;- 1964 Opin.- Alaska Atty. Gen.- /7.
Subsequently, the attorney "general advised that mental health
lands could be exchanged for land of equivalent fair. .market&2£&jl
value." Inf. Opin.; Alaska Atty. Geni™”Feb.; 10,. 1967;: i

dit- V- -siTv* V.-,

In 1978; the Alaska Legislature* redesignated mental- \v.
health-lands- as general grant lands and_established;a mental 1;.
health trust fund.which was to receive, one and one-half percent™-",
of the total"receipts derived from the .management®of -state.>_ """
land.. 1978 Alaska Sess. L.. ch. 181, $5 3 and 4: AS 37.141070.-
We understand that-this percentage of state revenues-was 1iIn-./,-:
tended to approximate .the value of the.trust lands. However,
since, no appraisal®was made of the”~fair market value of these
lands, it"ls Impossible to determine whether®"the substituted/".
revenue source meets ,or exceeds the. fair market .value of .the
trust landsTf". Since the dedication of a percentage of state

placement,of thls"-percentage of sstate revenues -in the mental®i’ r:
health trust fundV Pponappropriation by the legislature.":-; We: »
understand-that "to" date no appropriation has been made to the
mental® health trust® fund.": We also Understand that the" legisla-
-ture has made regular appropriations for the purpose of mental
health treatment in Alaska and that the Department of Health

and Social Services contains a division which is responsible
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for mental health treatment in the state.

Our review of the statutes and relevant cases leads
us to conclude that the Alaska Mental Health Enabling Act did
impose affirmative responsibilities on the Territory of Alaska
to review the needs for mental health treatment in the terri—
tory and to meet those needs with revenues from the mental
health trust lands before using any proceeds from those lands
for other purposes. The Alaska Supreme Court has ruled that
the public trust establ5shed by the federal government for the
benefit of.the university in territorial-days still requires”;",
that the state compensate;,.the-:university for the fair market;-*;,
value of any land reserved .for the university under that trust;
State v.". University of Alaskay'624 P.2d 807. (Alaska 1981) .l.yThe
mental health trust differs greatly from the federal trusts®"for
the public schools and university in that ,the use of the latter
was restricted absolutely for the benefit of the public schools
and university respectivelyi.ri-Income and proceeds of the mental
health trust lands could be spent for.purposes other than
mental health at the discretion of .the. legislature, if the”™ay,
mental health needs in the state, had. been. met. Nevertheless
we think it unlikely that a court would-find that the Alaska,,; ™
Mental Health Enabling Act did not impose some affirmative:,..?e ",

. unlikely-———
that the mental health trust obligation® was terminated by the"-i
Statehood Act.® Section~6k~6f that act specifically repealed
certain portions of the public;school and university trustlleg-
islation and transferred to. the state lands reserved underpl:V ~
those acts "for purposha"for-which they were reserved.".". Since
the Alaska Mental Health Enabling Act was not repealed,..we. pre—

sume that i1t remains effective.- - -

. The® general language in section 6k of the Statehood-;"/
Act confirming previous grants made to the-territory could”be"y
construed to impliedly repeal any restrictions on thosegrants,
such as were contained in the Alaska Mental Health 1 aabliug->jy.*:;
Act. However, the act could as easily be read to-reaffirmlan”-
transfer the existing trust obligations to the new state.
Since the latter view reconciles -the Acts ,-it would probablyV®be
preferred by the "courts.”™ Sands*SUTHERLAND STATUTORY CONSTRUC —
TION (1973) 55 51.01, 51.02.-"":i,n,;:2:0"™ S V-1, - e mi?

- - 1 J-

If the Statehood Act did not terminate the mentale>
health truft, then t”o trust obligation as to those lands se—
lected unde: the Alaska Mental Health Enabling Act remains in
effect. If the substitution of revenue for the trust imposed
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by the 1978 state legislation was not equal co the fair market
value of the trust lands, then the trust has been breached.
Lassen v. Arizona, 385 U.S. 458 (1967) Even if the substi—
tuted revenue source were equal to the fair market value of the
trust lands, the state"s failure to appropriate that money to
the trust may be a breach of the trust.

In addition, the dedication cf one and one-half per—
cent of total receipts from state lands will probably at some
time exceed the fair market value of the trust _lands. To that
extent, the dedication is prohibited by article IX, 87, of the
Alaska Constitution. */ The dedication of revenues to the
mental health trust fund .is permitted under the Alaska Const!-""e
tution only to the extent that it is required by federal®lav.e,.

77V “Thus, our review of the history..of the mental health
..trust fund indicates that(l) a.trust obligation probably.ex-v;;:i:T
"ists under federal law, and (2) the state has probably breached -
that trust obligation by redesignating the mental health trust |}
v lands a6 general:grant lands, and failing to compensate theMW-
trust for the fair market value ofethose lands. We have iden-.;In7
“mtified three alternative. Tourses of legislative action and. will <
discuss them briefly. ™ . S *ew .V RvCirity
N —_— k)
First/, the legislature may follow its past course and
V do nothing tofund the mental, health trust”fund. There is..”a"f.y
""m'risk..of litigation over the."state™ obligations -in a-suit”"-;/"
brought by either/the-federal, government,or some beneficiary-of/v-
‘mental health® programs in ,the stated We; noteVthat the Alaska/"
"Mental Health Enabling Act"does, not proshLde any mechanism for.l:/~:"
enforcement of "the trust.£ Therefore,-the. state may be immune

*/1"Alaska Constitution, article IX* section 7 provides:

/-1 'l A .m ey
DEDICATED FUNDS.™ The proceeds of any state tax or;U

in federal"programs”™?, This"provision shall not prohibit, “*
the continuance of any dedication for special purpose®s “ex—
isting upon the date of ratification of this section by ;
the people of Alaska. \ -
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Eleventh Amendment of the United States Constitution. Scott,
Lav? of Trusts &95 (1967). */ This 1is an issue v?hich should be
explored more thoroughly i£“1itigation appears likely. In ad—
dition, them 1is the possibility that the legislative appropri—
ations for mental health programs over the years have been ade—
quate to meet the need for mental health treatment in the

state. If past appropriations have been rationally based on
reasonable assessments of mental health needs in Alaska, then
the state may have fulfilled its basic trust responsibilities
despite the failure to establish a separate fund with.the trust

lands. In that case, there may be no effective remedy for any
possible breach of trust. . * =2/ =z
e Second, the "state may attempt to comply with the A

terms of the Alaska MentalHealth Enabling Act. We believeJ.”"." ,
that this would require.:”;;-..;

(D an assessment ofthe fair market value of the* lands "/ S
which were selected by the state under :the Alaska Mental Health""V

(2) "some regular”review (perhaps by the senate and houseUv/ tf~”
HESS committees) of the need for mental, health-treatment eintdieVA"*/v™*

state?—a report to the legislature with recommendations f 0 r v
nrnnrln  nne "Fat* mpnfal Tionl|-Ti froohnonf onr? -FnA-fl-f-tioe :d«

*/ The state has partially waived its immunity from “suit; in/-* J
state courts for contract, quasi-contract and certain tort K
claims. AS 09.50.250. It is doubtful that a suit to;.enforce."a?

federal trust.obligation could be brought-under this"."statute*."!-7\\ %

**/ The attorney general opined in 1961 that money received "/-a";".-"
from the mental health trust lands in-excess of the needsof

the mental health prof

fund without specific

Alaska Attyl/Gen.; >~

into the general* i

ever, we believe that the mental health trust obligation re-3if; K-
quires a rationally based legislative determination that the ;.
current needs of the state mental health program are met before
trust money is expended for another-purpose. We do not know e
whether past appropriations for the mental health program would

be found to have satisfied this requirement.



Hon. Hugh Malone February 8, 1982
Alaska House of Representatives - Fage #6

(3) transfer of money to the mental health trust fund un—
til the fund has received money equaling the fair market value
of the trust lands.

We believe that these measures would satisfy the
state®"s obligation under the Alaska Mental Health Enabling Act,
while retaining flexibility as to the use of money in the
mental health trust fund. At present, AS 37.14.040*provides
that the principal of the fund shall .be reinvested, and the in-
come of the fund may be appropriated only for the support®of a
state mental health program. This section is much more re--> e

' strictive than the federal trust obligation would require-Any
restriction on the use of money beyond that required by federal
“law may violate the Alaska constitutional prohibition on dedi- ;

¢% cated funds. ¢ e "AKL'IrT™ ~ Seee )l

We also note that the cufrent-statute requifes®fhatl®;CV" il
~‘money te-appropriated-into sthe mental; health trust <fund.-:" AS*.;$"£-L*r
37.14.050. Once in the fund, it must again be appropriated be-*"./-
-fore it can be spent. .The dual appropriation requirement
"unnecessary to satisfy the federal;.;.trust obligation. <% fact>I\:>;
Vi;.>-"it makes compliance with the federal trust BDbligation more dif

<*ficult;- by interposing-the: appropriation”.requirement before/*"4"
" mnnAv rar\” Via nlaoprl in tlio wmfilnH : Mnnoir mow Ko'ATanoA <n:tY»a Vigf&i'}

the trust unreasonably interfere with-the .prudent management of

state resources, and are unnecessary “to ensure adequate funding"
v. - of mental health treatment programs in the state; then Congree-

sional repeal of the Alaska Mental Health Enabling Act may., be
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Hon. Hugh Malone . . . February 8, 1982
Alaska House of Representatlves * Page #7

appropriate. We cannot advise you on the likelihood of obtain—
ing such a repeal. However, we expect that Congress would be
more favorably disposed toward, the state if our actions demon—
strated a commitment to carrying out our obligations under the
Alaska Mental Health Enabling Act.

Very truly yours/

s * - * - . <me L. -1

. WILSON L. «CONDON =+
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1QStkt] o PUBLIC LAW S30-JULY 26, 1956

Th:if the Surgeon General may cause the project to be inspected at
any time, and if such inspection
being constructed in accordance wi A
'ar nearing,
corrective
measures have been taken.

"(d) The term ‘cost of construction’ means the amount found
neccssarv by the Surgeon General for the construction of a project
and includes the construction and initial equipment of buildings
(includimr medical transportation facilities), architects’ and engineer-
ing fees. the cost of land acquired specifically for the purpose of the
project, and on-site improvements.

"(e) If, within twenty years from the date of completion of con-
struction. any hospital or other medical facility constructed with the
aid of grants under tins section shall cease to be a publicly owned
facility operated for uie care or treatment of patients under the
Territory's mental health program, the United States shall be entitled
to recover from the Territory the then value of the hospital or other
medical facility, reduced, however, proportionately to the extent to
which the Territory mav have contributed to the cost of construction
thereof.*1

LAN'D CHANT

Sec., 2C2. ga ) The Territory of Alaska IS hereb granted and shall
be entrtIed t0 ‘select, within, ten years om th] lve ae of this
Act, not to exceed one milljon “acres om the ub IC Ian S of the
United States In Alaska whic h are vacant, (?p%odpnat and up-
reserved at the time of t errse ectron Provide t not |n herein
contarne shall _affect an d existing rights. %ﬂuv
selected %/t e Terrrtor Aaska ursuant o thrs sectron shall lie
patente 0 the Territofy e ecretar of the Interior.

é (sb he lan aut orrzed ob ﬂ cted X ge Terrhtorg of Alaska
b tron this section esele ted In such manner as
wso tor may provide, and in conformity with such regU-
lations as the Secretarv of the Interror may rescrrb | The authorit
to make selections shall never be al enate orpargained away, In whole
orrn part bytheTerrrtor All selections shall ma e In reasonabl

act racts, t krn]g Into account the srtuatron and potentl us S
o e lands Invo Ué)on the revocation of nny or er of with-

Jerd [ e e ol o
becomes e?fectrve durrrY hrch erio the Terrrtor of At]as a shal?
have a re terred right Of selection, su ectt the requirements of thrs
Act ex e tasa arn tprrorexrsr g tsorasa arnste%luna le

|ms su ect owance an nfrrmatr Such preferre t-
o se ectro s have rece enceOover the referred rg ht of a%p |ca-
tion create sectro 40 the Act of September 2T

. Sec. 282), as now ol gerea ter amended but ot over
other rPreterence rrghts ow conferre aw. As used In thrs sub-

};ectro th e wor S eciurta claims su Iject to aIIowance nd can-
Irmati |ncu e, without [imitation, claims of ers 0 ger |ts
ISSUE epartment of Agriculture on lan s e |m|nate

natjona forests hse permits av been termina donI ecaueo

such.elimination an own val drmﬁrove entsons 6“1

C grants ma e Or con rme der_this' e tion s all Inc ude

minéral deposits: Provided, holvcver, hat mrnera eposrts In an
which on J nuar 1. 1956 were supj ect to public land order numbered

82 of Januar 943 shall not bé included in said grants, but shall

continue to b reserved to the United States.



PUBLIC LAK 830—JULY 28, 1956 [70 Etat.

(dg Followm the selection of lands by the Territory pursuant to
SHbf ction Q ut prioy to the issuance of final batenﬁ the Teryitor
| "be authorized to lease and to make conditional’ sales of suc

selecte
c} %mands granted to the Terrrtory ofAIaska under this section,
together with the"income therefrom and the proceeds rom any dlsposr
t|ons thereof, shaII be admini tered the T rr|t y of Alaska as a
ﬁ]” lic trust and such grocee s aDd |come shall first be a Ired to
eet the necessary expenses of the men‘al heaIt rogram of Alask
Such lands, Income, Ibrocee s shall be mana ed and util |ze |n
such manner as the Le Islature of AIaskam rovrde Such lands
touqet er with arny pro ertya quired In excha t ere or ac uired
of the inco rocee stherefrom m d leased, ort
exchanged, or otherwise, |sposed 0 manner as t e
|slatureo f-Alaska may rovr e |n or ert o tarn und s or oth er
prroepert tobel v%ste - expended, y a/ e Territory- 0 Aaf]
ority 0 Le Islature 0 Aaska derthls subsection shall
be exercised |n a manner compatible with th e con ditions and require-
ments imposed by* other provisions of this A

effective date

fstehc 203. . This title shall become effective on the date of enactment
of this A

TITLE II1—TRANSITIONAL AND GENERAL %
PROVISIONS *

AVBOVENS AD HFEAS  ©
Sec. 30]b¥er% Such qf th ;‘ﬁllé)é/(\:/ Igetcs or §artst ereof s the”

Governor oclamation s erseded by a aw or
a her enacte by the Territorial Iegrsl fure ar repeae as
0 te effective date (S crfred |n suc IE)roc mation) o such suge
seding law or laws, or as.of'the two hundred and tenth day a ter
the date of enactment of this Act, whichever is later; {

1) SSectron 8 of the Act of January 27, 1905 (33 Sta 618 619;
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t septence of section 7 of the Act of Februar ]y 6, 1909
j 01). as amended b sectron 2 of the Act of October
(5)
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82:48 U,
Ju e285 19%0 (36 Stat 852; see48U. s. C, 46b3
A r|I 24,1926 (44 Sta 3222 as.amended by sections
t of October 141942 (% Stat 782, 763: 48 17. S. c..
6,7, S and 9of the Act of October 14, 1942 (56
Stat ~46°U. S. C. 46c, 4 a (b 48 483).
tR ts and parts of Acts |ste in SLibsectron é & except
the Ac 1910 re ending their re ea aslprovr in sub-
section (a), ged g if n% out ecretaﬁy
‘Unrted es” on ess rtment of Lnterror wher-
ever these words appen ,an msertm n lieu Orereo the words “Gov-
frnor of A agsa or his designee”, rntory of Alaska”, “the 5 %v

Fbﬁm
(@)
-
3 D
NO:
($a)

-

—

ature, of Alaska.', and “Te ritory o Alaska respectrveley
Insertin |mmed|ate eoret %r Treasur Wwhereve
gears t e word “Tefritorjal” str| |n uf th e wor

ral” & gla endmg sectl eActo Oc‘tob lt<4
1942, to rea Tollow overno m ns the overnor of A as
or his desrgnee - Provided, That the words “United States™ where



DEPARTMENT OF REVENUE
OFACE OF THE COMMISSIOHEK

February 17, 1982

The Honorable Charles H. Parr
Chairman
Senate Health,
Social
Room 209

Juneau,

Education and
Services Committee
- Behrends Building

Alaska

Dear Senator Parr:

Re: Senate Bill No. 770
Senate Bill No. 711
Senate Bill No. 710,
was introduced in the Senate on February 3, 1982 and
Health, Education & Social Services;

Senate Bill No. 711, an Act making aspecial
Revenue for deposit to the mental health fund,
February 3,
Services;

was
Resources and Finance Committees.

For the consideration of the Senate Health,
Committee, 1 am enclosing copies of Fiscal

Bushre, Deputy Commissioner, Treasury and Mr.
Research Section concerning the two Senate Bills.

Sincer
R. D. Stevensor
Special Assistant

Enclosure

cc: The Honorable Bettye Fahrenkamp
Chairwoman
Senate Resources Committee

The Honorable Don Bennett

The Honorable M. E. Dankworth

Co-Chairmen

Senate Finance Committee

The Honorable Michael F. Beirne

Chairman

House Health,
Social

Education &
Services Committee

Education & Social
Notes prepared by Mr.
Vincent Wright,

an Act relating to state trust funds and their administration,
""as referred to the Senate
Resources and Finance Committees.

appropriation to the Department of
introduced
1982 and was referred to the Senate Health,

in the Senate on
Education & Social

Services
Peter A.
Chief,

Joseph K. Donohue
Deputy Commissioner,
Department of Revenue

Taxation

Peter A. Bushre
Deputy Commissioner,
Department of Revenue

Treasury

Vincent Wright, Chief
Research Section

Department of Revenue



POSITION TITLE RANGE/STEP BARG. UNIT. LOCATION

Accounting Technician 11 14A G Juneau m. m
TYPE Or POSITION STAFF MONTHS, RP No. PCN No. PRIORITY FORM 12 PAGE/LINE
PFT 12 SB 710
TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:
1
PERSO’ AL SERVICES: To implement additions to Mental Health Fund per SB 710.
SALARY 2,145 X 12 25.740
BENEFITS 25.740 X .1550 JLifiL To do accounting, recording and reporting work. Assure
SBS LILZIL t ansactions are posted to the proper account, track income
FIXED BENEFITS X 831L receipts, review and proof safekeeping reports and asset
TOTAL PERSONAL SERVICES o 33 142- listings, aid in general ledger posting and preparation of
TRAVEL 02 ’ monthly, quarterly and annual reports.
10 CONTRACTUAL 03
I commoDITIES eH
12 EQUIPMENT on 3,50.0. ..
13 OTHER
TOTAL COST
RECEIPT CODE FUNDING SOURCE
15 FEDRCPTS. 1002
1C GF MATCH, 1003
A7 GEN. FUND 300.1 36.642
L« 1"AJBCELS .
10 PGMRCPTS 1020
AGENCY  Department of Revenue PROONAM Kgvcmic Collection and Management

onlJ Treasury Management

13 REQUEST FOR NEW COMPONENT. -
POSITION. REVISED  2/16/82

Pngn_ ol DY\ ———

FY 83

01 11311 (M 1.)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST
Bill/Resolution No._i SB 710/711
Title Act relating to State Trust Funds
Requested by Senate Health. Fdiicat.inn ft Social .Date 2/SZS2.

Services Committee
I1. FISCAL DETAIL

Agency Affected

Program Category Affected

BRU, Program, Or Subprogram(s) Affected_

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL

FUNDING (Thousands uf Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

26.736 32.408.
University Fund ...8.,812_ 10,803
Public School Fund 8,912 10,803
POSITIONS
FULL TIME
PART TIME
TEMPORARY
I1l., ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

The figures reflect the projected revenues (based on the Department of
Revenue®s Jaiuar®™ 1982 estimates) transferred from the General Fund to the
Mental Health Funu (AS 37.14.010), the University Fund (AS 37.14.060), and
the Public School Fund (AS 37.14.110). Royalty sale proceeds are not

inc "tided in the projections since bids are impossible to anticipate prior
to sales.

U
V. DATE_ 2/8/82 prepared by Rooert W. Elliott
““gency Department of Revenue
Original: Legislative Finance  PHONE MSzZIIl.
cc: Budget and Management

Prime Sponsor (First Legislator Named)
23-001 (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST
Bill/Resolution No. Senate Bill Number 710 and 711
Title An Act Relating to State trust funds and their administration
Requested by_ Health. Education and Social Services Date 2/16/82

Committee
I1. FISCAL DETAIL

Agency Affected Department of Revenue

Program Category Affected Revenue Collection and Management

BRU, Program, Or Subprogram(s) Affected Treasurv Management

(Note: |If more than one budget component is affected, separate line-itenm
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 Fy 84 FY 85 FY 86 Fy 87.

100 PERSONAL SERVICES 33.1 36.4 40.0 44.0 48.4
200 TRAVEL

300 CONTRACTUAL 37.0 40.6 44.8 49.2 54.0
400 COMMODITIES

500 EQUIPMENT 5 5

600 LAND sc STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL
73.6 77.0 84.8 93.2 102.4

FUNDING (Thousands of Dollars)

GENERAL FUND >3.6 77.0 84.8 93.2 102.4
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I1l1. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

SB 710 would allow the Commissioner of Revenue to invest the Mental Health Fund,
University Fund e d Public School Fund in the same manner as specified for the
surplus pension funds.

The costs herein represent personal services of an Accounting Technicianjll for
accounting recording, review and reporting. Contractual services are fo? additional
related safekeeping fees, computer accounting costs, etc. Equipment is tor new
position including working file storage.

IV. DATE_Y. /7, /7<P2 PREPARED BY
AGENCY ttvrs), d
Original: Legislative Finance PHONE 2.XS'0
cc: Budget and Kantgement
Prime Sponso First Legislator Named)

33-001 (Rev. 12/81)



NOTE REGARDING THE FOLLOWING FRAME ON MICROFILM:

COMPLETE DOCUMENT 1S AVAILABLE IN ORIGINAL FILES
IN ALASKA STATE ARCHIVES, TITLE PAGE ONLY HAS
BEEN FILMED. °
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Alaska Mental Health Association
2\08'5 Streef each (Betty Halsey Pres)

R
e A WINTER 1982 /?b%og%gzrajérgf%%ska 99501
Natalie G ottstein............... Editor

Magazine Advisory Committee
Jim Parsons
Fred Selkregg

Cover Photo
‘Mendenhall Glacier” near Juneau

by Frank Butte

Stanley Austin, M.D. Judi Ramage-Boehly
Fred Selkregg...ccooo e President Elaine Bales Betty Halsey
Jerry RogusKa....oooooiiiiiiiiiiiiiieiieeeeeeee President Elect Irene Holthaus Marjorie Hampton
Jean HiggsS oo Vice President Jim Patsons James Petropulos
Irene Holthaus .......coooeeiiiiiee e Secretary John Mowbray Pat Ryan
Elaine BalesS.....cccooooiiiiiieeeeee e Treasurer Phil Gapinski Laprele Rasmusson
Barbara Stuckel Frank Gold
Jim Gottstein Dennis Tiepelman

Irene O’Kelley Carol Burnside
Jerry Schrader, M.D.

Published quarterly for members and friends by the Alaska Mental Health Association, a non-
prolit corporation, to improve atfitudes toward mental illness and the mentally ill — to improve
services for the mentally ill — for prevention of mental illness and the promotion of mental

health.
Publication Coordinated by . o . Advertising Representative
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Larry Anderson put a supportive ad in the Cor "9 Maga Pat Anderson
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not think that further briefing on the ex-
ceasi' eneas issue would be of any Slﬁnlfl-
cant value, although the parties may choose
to address the issue further

As to appellant Smith, the(}ud ment of
the superior court is Affirmed  A? to ap-

Pellan Mossborg, the judgment of convic-
|

on is Affirmed. Decision of the sentence
appeal is postponed pend!n? further brief-
ing and oe.l argument liefore this court.

. BURKE and BOOCHEVER, JJ., not par-
ticipating

STATE of Alaska, Appellant,
V.
UNIVERSITY OF ALASKA. Appellee.
No. 157)

Supreme Court of Alaska.
Feb. 27, 108L

~Suite brought action for injunctive re-
lief, damages and declaratory judgment
that developers were tres&assmg on laud
which was within state park and which had
been %ranted to State by federal govern-
ment for support of Unlversniq of Alaska.
University intervened and sought declarato-
ry ]ud?ment whether such land enuid be
used for purposes other than suppirt if
University.  The Su]>erinr Court, Third Ju-
dicial District. Anchorage, James K. Single-
ton. J.. determined that inclusion of univer-
sity .amis in state park constituted a nreacn
if federal trust, invalidated uoruon if stit-
se including men arm vithin par-;, ami
iwurteii attorney fees to Umversﬂr, ana
St. ‘lappeaigit. The Stareme Court. Con-
ner /. aed that, -I* ".it and, vtiieh hail
- Mar.eii for ifu v.

A ' * | . . IR >St» ‘.
HE . ™ ST si.
. " || ]
J ,m - X-— - . ?2.9%wvwg w'an.2*
STATE v. UMVr-RSITV OF ALASKA. Alaska SOT
C a* A 'ea. |P2IMNT

ork T >tisinnppr ., ria ?ouddr-J's cctild not bt used for other public purposes;
the eseessiveitess issue at this point. Wedo (2) inclusion of the land within state park

violated provision of federal grant under
which land was to w- held in trust for
University: (3) state constitutional provi-
sion did not preclude legislature from, dis-
osing of university land without obtaining
niversity's approval: {e!) proper remed
would not 1k invalidation of statute, but,
rather, the remedy of inverse condemnation
and either awarding monetary damages or
exchanging iamis havm? an equal fair mar-
ket value; (5 a_tt.orneﬁ ees were not cover-
ed by rule providing that failure of parly to
serve cost bill and’ notice as required” by
such rule would he construed as a waiver of
his right to recover costs; (6) permitting
University to file request fnr attorney fees
13 clays after judgment is not abuse of
discretion; (7) award of $15000 in attorney
fees was excessive; and d(s) trial court was
not precluded from awarding attorney fees,
though hoth parties were “stale entities.

Affirmed in part, reversed in part, and
remanded

1 Public lauds 0=51

Lands, which federal government
granted to,terntorY of Alaska for support
of University of Alaska, could not i« used
for other public purposes, though Congress
repealed statutory provision to effect that
lands granted to the territory were to be
held by .he territory in trust. “AS M-().300,
M.10.,)(0, 3306105 38.050w, 330501), «11-
20210 BBUS. .5|3Df|-l Kd) § 35Ha(a, > );
Const. Art, 128

2 Public lands *>51

_Inclusion of land within state park
without compensation to University of
Alaska, violated provision of federal grant
under which land was to 1« held in trust for
Univers,ty  AS 4120210 13 U.S.C. (IDfid
Edi i 3-11emn

), Public lands a=5i

Principle tr.at trvstetf nas a nitv 0

enumirj,Cer oeite tr~tsoicly ninter
eienei‘ciares S ,U:.- :a.ie MM “eiierai am:
jror...e r-r* -7

fSi
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4. Colleges and Universities e=6»5)

Siatute. which provided that no dispos-
al of university ianas could i* made with-
out approval of Board of Regents of Uni-’
versity of Alaska, would te applicable only
to disposals of fand by Commissioner of
Natural Resources, and did not apply to
disposal of university lands by the legisla-
ture. AS 3805030().

5 Colleges and Universities ¢=C(5)
~State constitutional provision, which
suited that University of Alaska had fitle to
all real and personal property set aside for
or conveyed to it and that its property was
to be administered and disposed of accord-
ing to law, did not preclude legislature from
disposing of university land without obtain-
mg2 University’s approval. Const. Art. 7,
§2 Art. 88827 Art. 12 § 11. Laws

olgo(?aa)?'ﬁ% §, 305 AS 142017008 06

6 Colleges and Universities

“Statute creating state park, in which
University of Alaska's . ,nd was included,
did not impliedly repeal statute providing
that no d!5ﬁosal of university lands could be
made without approval of University's
Board of Re%elnts. AS 14401704), 38k-
030(a), 4120210

7. Declaratory Judgment =204

_Issue whether, if board of regents
wishes to dispose of university land granted
to slate under certain act, the Commission-
er of Natural Resources had to carry out
tlu- disposal was not ripe for review where
the requested disposal was not made by
Department of Natural Resources Iscrausc
the* land had been included in state park
and there was no reason to assume* that
there was a general problem or that there*
was a likelihood of a recurring controversy
concerning such issue if the University of
Alaska was not compi =ated. 48 USC.
(1904 Ed.) 3Ha

8 Eminent Domain c~-2(ff

Projter remedy, in regard to breach of
trust arising when statute* creating state
park included University of Alaska’s lam.
within the park without ii.mjw ration,
would not In the invalidation of tfu e'r.iute.

624 PACIFIC REPORTER, 2d SERIES

but, rather, the remedy of inverse condem-
nation and either awarding monetary dam-
ages or exchan?mg lands ‘having an tcua:
fair_market value. 48 US.C. ]El1’64 Ec.
§ 3 AS 4120210 41.20210(11).

9 Costs e=203

Though attorney fees were costs, such
fees were not covered by ruie providing
that party entitled to costs was to serve on
each of the other parties to the action or
proceedln%.a cost bill, together with notice
when application was to be made to the
clerk to tax costs, that cost hill was to
distinctly set forth each item claimed and
that failure of a party to serve a cost bill on
notice as required by the rule was to be
construed as a waiver of his right to recover
costs. Rules of Civil Procedure, Rule 79(a)

10 Costs ¢=*199

It is within discretion of trial court to
|fm]|os,* a time limit for filing for attorney
ees,

1! Costs =*199

In action involving issue whether lands
granted by federal government for supjwrt
of University of Alaska could by used for
other public purf>oses, Permlttmg Universi-
Ey to file its request for attorney fees 13
ays after the judgment was not abuse of
%crenon. Rules of Civil Procedure, Rule

12 Costs <*172

In action which related to issue* wheth-
er lands originally granted to state In fed-
ora! ?overnment for support of University
of Alaska could w used for Other public
purposes and in which University requested
an award of attorney fees in the amount of
S1619G award of &15000 in attorney fees
to University was excessive, in light of fact
"hat there* was us evidence* that State's
clair.. was frivolous, vt va'.ious or devoid of
%god faith.  Rules of Civil Procedure, Rule

13 Colleges and Universities
University of A'a-ka enjoys, in --me
hii'ted — J&e|« £ Situs *>I1. Is tes* g

"ij'hfcr t'i.-n 'euV-.din.vo to tier, <fthv e »<r-
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uLive or legislative arms of government.
AS 1440040 Const. Art. 7,882 3

Y. Slates <3215

~ In action involving issue whether lands
originally granted to State by federal
%overnment for support of University of

laska could Pe used for other public pur-

poses, trial court was not precluded from
awarding University attorney fees against
State, though both parties were state enti-
ties and it was asserted that the fees would
ultimately come from the same fund. AS
1440040, Const. Art, 7.88 2 3

Barbara J. Miracle and Thomas E. Meu-
cham, Asst. Attys. Gen, and Avrum M.
Gross, Atty. Gen, Juneau, for appellant.

Brian J. Farney and Mary Louise Molen-
da, Abbott, Lynch & Farniey, Anchorage,
for appellee.

OPINION

Before RABINOWITZ, C. J., CONNOR,
BURKE and MATTHEWS, JJ, and DI-
MOND, Senior Justice.

CONNOR, Justice.

The principal issue in this case is whether
lands that were orlglnally granted to the
state by tho federal government for the
support” of the University of Alaska may
now Ix: used for other public purposes. The
state contends that university lands can be
included in Chugach State Park without
ﬁaym? comﬁens.anon.. The superior court

eld that the inclusion of the umversﬂK
lands in the slate park constituted a breac
of trust and invalidated the portion of AS
4120210 which included the umver_sﬂr land
in the park. It awarded substantially full
attorney's fees to the university.

We conclude thai the trial court was cor-
rect in holdln? that it was, a breach of a
federal trust fo include university and n
the park without corrjensaiion, but we con-
clude that invaiiu.icir.g the statute w or-

L The remain.ng 1.0 1N Me Se-mons is jnwue
jiiC iccuiree noer om-viejo. eran. pr./ m

ne » la* p.t.er=.
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ror. The proper.remedY Ir. this case is to
award compensation to the uni‘ersity. We
also hold that it was improper to award
substantially full attorney’s fees to the uni-
versity.

| Facts

The facts in this case are not in dispute.
A group of real estate developers gvnla,ge
Developers, et &/.) wished to build a housing
®velopment known as Innsbruck Village.
Al the proposed land for the development,
consisting of about 710 acres, is a privately
owned mholdmg within the boundaries of
Chugach State Park. Between this enclave
of private land and the park boundary are
two sections of land designated as Sections
1 and 4 of Township 15 North Ran%e 1
West, Seward Meridian. In 1961, the state
received the patent to the bulk of the land
in these two sectionsl from the United
States under the authority of the Act of
January 21 199 ch. 92 45 Stat. 1001
1925), which allows the stale to select 100-

acres of vacant unreserved land from
the federal domain for the "use and bene-
fit" of what is now the University of Ala
ka. This is not land to he used as the si
of a university campus; rather, it is an
asset of the university to he used for its
support through its retention and use or its
eventual sale.

The real estate develojiors wished to wid-
en and reroute a portion of a then existing
road that provided the onlr access into the
private land. This road cuts across tiie two
sections of university land. In July. 1977
the developers applied to both the universi-
th and the state Department of Natural

esources for permission to do Lhe road
work. Tho umversﬂy granted its pirmis-
sion in December, hut on April 5 1973 the
Department of Natural Resources denied its
permission.

At the lime the state denied its permis-
sion. a survey crew employed by the devel-
opers had airea:y tieon on iro road for
«clor.: days ami ha.: eu: some roes and
mj-r. On Arnl 12 the state :l-i a eom-
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Plaint seeking ar. injunction halting any
urther work, a declaratory judgment that
th? developers were trespassing, and dam-
ages.

The developers, in their answer and a
motion for partial summary judgment, stat-
ed among other defenses and counterclaims
that the court should not permit the state
to. tre2| the university land as park land.
The state, in opposing this contention,
maintained that the Jand belonged to the
state, the legislature had included the land
in Chugach State Park, and therefore it had
to be managed in a manner compatible with
Park land. "The state further took the posi-
ion that the Board of Regents of the uni-
versity had no power to force the state to
ﬂ]rant a right of way over this land and that

e university's permission to the develop-

ers had no effect.

At a hearing on the summary judgment
motion, the court decided to permit the
University of Alaska to intervene as a par-
ty. The court was concerned that any deci-
sion regarding the -datively minor dispute
between the developers and the state over a
piece of road construction could have a far-
reaching effect on the future management
of university lands, When the university
inb \ened as a defendant, it sought a de-
claratory judgment not only as to the land
s?ecmcally involved in the road dispute, hut
also as to the total 50-0acres of university
land included in Chugach State Park.2

In a memorandum decision, the trial
court concluded, first, that the land granted
to the university continued to Pe retained in
trust for the university under the federal
?rant; second, that by Placm the universi-
y land in Chugach State Park the stale
violated the Eurpose of the trust; third,
that under Alaska law, tnc Board of Po-
gents must be consulted whenever there is
a dispisition of land, and there >a no
approval by the B | to place this land in
a state Tpark; and .orlh, that when the
Board of Regents seeks a disposal of its
land, as was done in this case by approval of

2. J--  rover -ity ntl- ‘iicf noi sue when
Cc' r. S.n Park - a- foM .o0,'\s< bi-f.visfr
™ irKi-r.ailii'i, >« on'.iisiiv ls- ds

624 PACIFIC REPORTER. 2d SERIES

the road building plan, the state Depart-
ment of Natural Resources must acquiesce
and carr?; out the disposal as a ministerial
duty. The trial court's ultimate conclusion
was that the university iands were not part
of the Chugach State Park because the
legislature's enactment including the lands
in"the park was invalid. A final order te
this effect was entered.

The state has appealed from the court's

judgment. After the court entered its final

order, the state and the develogers settled.
The only remaining dispute is between the
university and the state.

[I. Violation of Federal Trust

[1] The state’s principal argument in
this “appe.-| is that the grant of 100000
acres of federal land for the support of
higher education in the Territory of Alaska
under the 199 Act is no longer restricted to
the narrow purpose envisioned b{ that Act
While the state repogmzes that the 199
Act originally required university lands to
be managed solely for the benefit of the
university, the state apparently now be-
lieves that these lands may lie managed
with multiple objectives in mind, some of
which may be compatible with the sup|>orl
of the university and some which may not
be compatible. 1t does not believe that the
university must be comjicnsated for placing
the land" in the state Eark. The state’s
reasoning is based on the action of Con-
gnress, which has repealed certain sections of

e original 199 land grant.

A review of the subsequent history of the
1991and grant shows that the state's argu-
ment is without support. We agree with
the trial court that putting university lands
into a slate park without compensation to
the university was a breach of the trust.

A The 199 Act.

The 1929 Act originally consisted of seven
sections. The first, which is still in effect
is a habendum clause describing the size of
the grant and its purpose. In particular, it

> el — v lo

n-.eda; ticirli-e > o n. -
[ 111 Lelrs.



Language which is nearly identical to
that contained in sections 3through 7of the
199 Act appears in sections 10:and 25 of
the New Mexico-Arizona Enabling Act, ch.
310, 36 Stat. 57 (1910), which makes grants
of extensive amounts of federal land for
school purposes to those states. The reason
for these Br_ovmons in the New Mexico-Ari-
zona Enabling Act was explained by the
United States Supreme Courl in Lassen v.
Arizona, 3% U.S. 458 463-64 S7 S.Ct. 584
587 TLEd2d 515 50(967)

"All tho restrictions on the use and dispo-

sition of the trust lands, including those

on the powers of sale and lease, were first
inserted by the Senate Committee on the

Territories.  Senator Beverldlge, the com-

mittee’s chairman, made clear on the

floor of the Senate that the committee’s
determination to requi : the restrictions
sprang from its fear that, the trust would
be exploited for ﬁr.- ate advantage. He
m'mpnasized that the committee was inFu-
ei cerl chiefly hv the ro]xat«n violations
of a similar grant made to New Mexico in

188 The violations had there allegedly

oonsiste | of private sales at unreasonably

Tilt! -|lll rext of .mice XIl. section prO-
itien

Timsc.-ir % +<: it admission. M P"OVImm

sums of me w lomuting Awus- ot B-a-
on_ >men reser.e rights ir jn-v-'s @A Ie

B. The 19% repeal.

In 1985 llic L'nitoil States Congress n
ealed sections 3 throu?h 70f the 199 Act.
uh.LN0.89-588, &0 Stat. SII (1%6). The
state asserts that this repeal means that
there are no longer any federal restrictions
on the use of the land granted under the
199 Act. Its principal contention is that
the repeallnP of section 3 of the Act re-
moved any federal trust obligations. Sec-
tion 3had provided, in part:

"it' tennb or conoie.ons of die grams or lands
or 0(.v*r piooertv, ire i.lnsenteu N fuily as

‘he Si.ii- i.-d i.i peooie
-s ai.; ;*o implements :r.e move section.
-i'd M* esi.iviishes i t.-jsi unto tor

-,-,fieui\krsii' - jnus.
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“[lit is hereby declared inat ali lands
granted to said Terriion" are hereby ex-
pr,essl}y transferred and confirmed to the
saic Territory and shall U by the saic

Territory 1ieid ir. trust
The state concludes that, once this language
was repealed, the state could establish Its
owrgj quidelines for how the iand should be
used.

The Iet}nslatlve history of the repeal, the
h|stor% of the school land grarts in general
and the plain worde of the habendum
clause of section 1 make this theory of the
state unsupportable.

First, it is abundantly clear from the
legislative history that Congress was will-
ing to reBeaI sections 3 through 7 of the

Act because it was satisfied that Alas-

. ka had ade%uate procedures in its own stat-

utory law to prevent the tyjx; of abuses
that'the repealed sections were designed to
Prevent,. In particular, it should he noted
hat in its first session in 19 Alaska's
new state Ieﬁlslature enacted u hill that
provided for the disposal of public lands and
resources along é3(|n0|ples nearly identical
to those contained in sections 3through 7of
the 199 Act. Like the 1929 Act, the stale
law required that lands and resources be
sold to the highest bidder. See Ch. 1@ art,
IV, § 2 and art. VI, § 3 SLA 19 In
floor dehates on tho hill, Representative
Rivers from Alaska was asked by one of his
colleagues to clarify that Alaska had ade-
quate procedural saf  ords to manage uni-
versity lands. Because of Alaska statutory
law, Representative Riv. rs could assure him

4. 1In loliowni)," conversation lent, place.
"Mr ItAt | | sie no objection the land lit
a land grant college or university, or othei
Wise, being sold 10 Ibe highest bidder Does
the gcnilirnan mean io Inlotm me directly
that the laws nl the Suite of Alaska now rate
for itus. in lieu of tin fctkia! icstrictions?
Mi I<|\ Lt?S ft*r M.eka Yes. and u is so
staled in Iht leport whirl, says :l,r. ihe
i hange > the C'nti.'U” s would not !h uuiiK-
diaiclv effmuvi In-,ansi mnfou.mig iegisin-
non is still in effect o: being, consul-:rd by
the State
ip 1LALL Mi Speaker. hcli'’Vi tin |'i nite-
lu.ai | nows | ,.ui a "Stat =’ l.,it" it. evst
,.nd |l %i'vi in .In- lath = t.ihv.nl
lo mil ("ofs m nit Il le is mg to me

MiDgg AW
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thai such protections existed. It hardly
seems possible that Representative Rivers
intended to convey the message the stave
now i-ssens. that in fact the state would I*
free to use university lands for any purpose
which it saw fit under some hroao concept
of tl e “public interest." 4

Second, the state’s argument faiis to ap-
preciate that, if Con%ress had intended to
allow land lo be used for other than univer-
sity purjio‘ies. this would have signaled a
major shift in federal land {wlicy. The
statehood enabling acts of at icast nine
other western states contain allocations of
acreage for school trust lands totalln% ap-
proximately 40 million acres. see Note,
Comp>ensation for Highway Easements
Over School Trust Lands, 42 Wash.L Rev.
912 912n5 (1967). In 1962 Arizona's legis-
lature petitioned Congress to modify is en-
abIm(TJ act so that municipalities could use
sc ool trust lands for parks, schools and
other public purjKises and compensate the
trust at less than fair market value. Bills
introduced by the Arizona congressional
dele?atlon failed to pass both houses. see
Udall, Arizona's Public ~ Lands— Mixed
Blessing, Mixed Burden, 8 Ariz.LRcv. 1
13(1966). It does not seem reasonable to
conclude that Alaska, alone amongi western
states, was to lie treated so differently.

Finally, it is dear that the language of
the Act that was not affected by the
19% repeal continues to impose a trust obli-
%atlon upon the slate, As noted above, the

abendum clause, which remains in effect,
continues to require hat the land 1. used

Ihat tin Stale of Aknka now bus irdicent in
us own imlt imc! laws ilic fan ihat u wiil
la.iki sale' al jiiibili J.ram'., am? tlicv
will la.i.iiiiiin NECC! suv ic’Mnetions foi the
lii<ar-<:i<iii nf ilu Stale university and ltie
Stale of Alaska that is al! | nceii

Mi R|V| I'S ,.! Viisl.a M: ‘; icr. | will
&> L|,v shr SLO will Li;w nemi a »e
plale :c 'nilions [)n! | ,.Ke sac ka!
I'u pi”"Mnl lav. allows tl.e sale of uaiver* n\
kinds by >lsled lads ,iv well = hv p»l'tn

auction With that me inc.lifi aiicei |i n
r.ini all Ilan Ihe iimill” w. re ".me*

ME VI Vet ) > et
im. ja"

1tfCorgPe; n tli.i;N)lif .o
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for the "exclusive use and benefil” of the
university.

C. Thu trust violation.

[2) Because the land was to be held in
trust for the university, we must determine
whether inclusion of the land in Chugach
State park caused a breach of the trust.
The trial court concluded that the inclusion
of uni-crsitv laud in the oark violated tho
trust provision of the federal grant. We
agree. Tlu use that can be made of park
|ands as compared to state lands in general
is severely restricted. Trees may not he
cut, minerals may not be removed, nor can
the land be used for ralsm(t; farm animals.
The general principle is tha Park lands are
to o managed in a way that will increase
"the value of a recreational experience."s
It is apparent that this objective is incom-
Patlble with the objective of using universi-
y land for the 1welusive use and benefit"
of the university The implied intent of the
?rant wijis 10 maximize the ¢ onomic return
rom the land for ‘he benefit of the univer-
sity.  This intent, cannot be accomplished if
the use of the lane is restricted to any
significant degree.

> 11 AAC 18.010 piovidev

"On public 1lmis located witlnn (he lamml
aries of a suuc pads, surface or subsurface
mineral (including gravel and rock) explora
cion or extraction, removal oi cutting oi mu
her oi other plant growth, gracing ot pasiur
«*ill; ol domestic animals, or other aciivittes
Him h do not increase p.uk values or which
do not add to the value ot a recreai.ou.il
experience are incompatible uses and are
prohibited without a permit from the di-
rector The director shall issue a permit if lie
determines lllat the

|i) ecology of state park und.x ‘ill not be
irreparably damaged oi inipculed;

(21 stale park lands are protected from pol-
|ution;

hi) public use values ol the state pane are
maintained ano protected; and

¢M public safe"., lealth mo a-if.ire Will
not tie damaged or imperiled."”

% vt .east two courts nave ,i.ei tficai.v conelml
mat the law .it private trusts is apmicaoie to
and held hv the state in 'rust eor idtoois aee

"-li-e? "M S A5, W TTc
c? fljlr1T.tvssiip " i|*0 *dt). .93
AVARN | *- o Ni7d. is ;- .r. the

ae n > % A e:Mi.

(3] It is well established in private
trusts th"x “[i]t is the duty of a trustee to
administer the trust solely in the interest of
the beneficiaries." Il A.’Scott, The Law of
Trusts § 170 at 1296 (3d ed. Sea G,
B%%f”v The Law of Trusts and Trustees
§ D41 at 157 (rev. 2. ed. 1978, Lassen v.
Arizona, 35 US. 458 87 S.Ct. 587 17
L.Ed.2d 515 (]9672, makes clear that the
same {Jnvate trust law principles are to
apply to federal land granted to the states
for school purposes* ~Lassen involved the
question of withor and how much compen-
sation must be paid by a state when it uses
school lands for a highway right of way.

The Court noted that the enablmg act
granting the school laud "unequivocally de-
mands ... that the trust receive the full
value of any lands transferred from it. . "
3B U.S. at' 466 87 S.Ct. at 588 17 LFd.2d
at 521 Further, the intent of Congress was
that "the granLi provide the most substan-
tial support possible to the beneficiaries and
that only those heneficiaries groflt from the
trust." 38 U.S. at 467,87 S.Ct. at 539 I/
L.Ed.2d at 522 (emphasis added).7 As noted
in a more recent Supreme Court case, A/
wo Lain/ & Cuttle Co. v. Arizona,

A U.S,
26 32 HS.Ct. 910 915 47 LEd.2d |, 8

lands created a trust Wesselis ¢ State

ot /fig/lHMVs, fits2 P2d (M2, 1051 u 21 (Alaska
1977). The state has apparently recognized
that u least as to funds derived from university
lands, pm ate oust law ipplies See IDIi.| Op
An’y Gen.No Il ( Maska May .11 1902), which
liberally cites private trust law .iiitliouties in
dftcttnining the proper management of the
lund created hv \S I-1.40.-t00 The slate infers
no explanation why the lands granted to the
university should tie treated differently from
fmuis denved from them, and we cannot luxl
any logical reason why they should he

7. It is clear in boili these minted p. ages that
the Court reached ,‘ns conclusion liy examining
lhose provisions ol the New Mexico-Anzona
l.naulmg Act which, like former sections 3
through 7 of the 192!) Act. provided for detailed
procedures for maximizing the profit from the
disposal of land. However, as discussed fr.
detail ibove. reoeai of rliose sections in the
Mask.i Ha .v.is not meanttocr.a.ms pon-
es it svis oitlv meJMt to allow tt'e »:ate to use
*is iwn suniiar piocmlures. fheiet.ire. the lan-
guage m kui.se.-i x equally appiicaoie id inis
use.
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1976). the ultimate conclusion of Lassen is

that “even where the State itself is the

acquisitor. the Act’s designated heneficiar-
les were to derive the full benefit of the
grant. f

The state conjectures that there may still
be an economic return from these lands
because at some point in the future the
Department of Natural Resources may al-
low ski tows or concession stands to be
placed on them. The Supreme Court in
Lassen rejected this type of speculation
about the” possible futire value of land.
The Arizona Supreme Court had concluded
that it was safe to presume that a h|%1hway
always increases the value of adjacent lands
in an amount equal to the value of the n%ht
of way that has P>een taken. The United
States, as amicus curiae, had suggested
that, instead of ,usm(‘; a presumption, any
compensation paid into a trust i -educed
(b:y any proved enhancement. The Supreme

ourt relected both arguments and conclud-
ed that the school trust had to be compen-
sated for the actual app- .ised value of the
land Liken.

From the foregoing discussion, we con-
clude that the state has breached the trust
by not comjiensating it for the value of the
university land included in the. park. The
gppropnate remedy is discussed in detail
elow.

1. Legislature's Power to Dispose of
University Lands

14] As discussed above, the trial court
concluded that the disposal of university
land without rom)>ensall/ion violated a trust
created by the ].%Act. The court further
concluded, however, that the state legisla-

te Of .ill the Males Ihal retvi'ocl letKnil laud
grants fni schools in their truibling nets prior lo
Lassen only Arizona, Aruona lhi'hwa} Dopt »
lassen. 99 An/ 161, 107 112d 7-17 (19(i5), and
it. a homed rv.ent Wyoming. Ross v Trii'lU-es
ot f'n/t ol llye. 222 P. 3 (Wyo t;'1*} atfdon
I Inating, 3! Wyo. KM. IMS P 642 t 1P24). had
i oii.llidod :l;a; j pi.blii purpose use of srbool
lands did no* icoilin' c*ir|>ensniioii to a school
Ires: fund. Sir .Stare ev ref Ciihn v Dist
Conn, 42 Mont 105. 112 P. 700 (".*101, State
ey ref Johnson v Centra) vets I'it' |baer &
I:;ii . linn D:sr.. +43 fsi-h 152. S\ V2ri S4)
iS*43i: .Sian 1 «ltcny C.- n't, ¢ em#«r 61
\' M 374.50 ; 2d 317 »?**(s. S:,h *a l;aal
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ture rad no power to dispose of university
land without the express permission of the
Board of Regents. The court reasoned tha;
AS 3800(x ?P prevent? any disposal cf
unlvers% lands by the Commissioner of
Natural Resources without the approval of
the Board of Regents, and. because this was
a disjiosai of land without the Board's ap-
proval, it was invalid.

While we a?ree.wnh the trial judge’s
conclusion that this was a “disposal” of
land, we conclude that AS 3805030(3) only
covers disposals of land by the Commission-
er of Natural Resource'.9 The creation of
Chugiach State Park was a disposal by the
legislature, not by administrative action,
Elnd therefore AS "3805.030(1) is inapplica-
e

[5] The university argues, on the basis
of article VI, section 2 of the Alaska Con-
stitution, that the legislature cannot control
university land. That section provides:

"The University of Alaska is hereby
established as the state university and
constitutes a body corporate. It shall
have title to all real and personal proper-
ty now or hereafter set aside for or con-
veyed to it. ... property shall lie admin-
istered and disjKised of according to law."

The trial court concluded:
"The apparent intention of the framers
of the Constitution was to insure that the
University had legal title lo all land and
nrojlertP/ actually utilized by it in its edu-
nlional capacity."

This is a reasonable interpretation of the

section, and in fact the legislature lues given

(( *i5;:71 v. 5,,kc. 70 N D 673, 267 NA\ )*4
(i*41), Mole, Corn/iriisaoon for fiv.c/mvi.' Ease-
ailin'- mci Slhool Trust Lands, 42 Wash t.
Rev 912, 913 10 (1967)

ftt As ;:s05.(105 .041lyou-,tin .i-rinurs.r.K "li
of putMic 1lnls by the Coiciv.!*iimei of Natural
Resoiine;. AS 3fc 05 QtOia'i provides ir. part

' T7ie sale, lease or Mb  d'sposat of iinner

sit\ 'and'- shall be mailt ny ;]ie com ; 'moner

Nii wile, ltase. t Mbani't* oi athc dts

p .l of tnuve.'siy ! nils may be : < at:b-

o.l- :ht epp'o...l i3> t)C £ n: Roi" * of
thi I ; i<eMN\ of Ai.i."
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title to lands in the area of the Fairbanks
campus to the umversﬁK. Ch. 18 § 3(c)
SLA 1975 Moreover, the university takes
any land it may have title to “according to
law." As the state points out, only the
legislature can make laws effecting the dis-
posal of land, not the Board of Regents, Dso
even if the university did have title to the
land, the legislature would still be empow-
ered to dispose of it.1L The only veto power
the Board of Regents has over disposals of
land is defined by statute. ConsequentIF,
we believe that the legislature was free fo
dispose of this land without obtaining the
approval of the university. In any event, as
the federal patent makes clear, the state,
not the university, was the grantee.

The natural resources article of the Alas-
ka Constitution grants extensive powers to
the Ieg1|slature to control state lands. Arti-
cle VIII, section 2 provides that

"The legislature shall provide for the
utilization,” development, and conserva-
tion of all natural resources belonging to
the State, including land and waters, for
the maximum benefit of its people.”

It is dear that these lands "I dong" to the
state. Additionally, article VIl section 7,

ID. See Alaska Const., art. XlI, tj Il. Terms
such as “according to law" refer to the legisla-
ture's power to make laws.

11. Nebraska has apparently concluded that its
legislature does not have the power to make
direct disposals ol land. See State ex rel. John-
son v Central Wi Pub Power & Irrigation
O'st. H3 Neb. 153, 8 N.W.2d K-U. SIW (194:1).
However, the Nebraska Constitution specifical-
ly tinmdes for .1 method of management and
disposal ot school lands The Alaska constitu-
non has left these determinations to the legisla-
ture.

«2.  The university suggests that, by enacting AS
¢l 20 210, creating Chugach State Park, there
was an implied repeal of AS 38.05030(a). This
is not a logical or necessn y construction. AS
«120210 withdrew the particular university
and involved from the operation of the man-
igetr.eni mechanism created by AS 38.05.¢
i-30lal mil AS 14.40 17014i. wrv.ch grams cer-
ate management powers t-i ;:ie Ho.irc it Re-
-“"Is. The uni ersny also has sonant a deeia
l'ion triat when the Board af Regents wishes
. dispose of university land granted to tint
Kae uniter me 1-29 Act rne Commissioner it
ei;arn Resources .r.ust cart', lot :r.e .isuosa..

provides for resorvirv front the public lands
areas which have recreational value.

[6,7] The university objects to this in-
terprefation of the natural resources article
which allows the legislature wide latitude
of control over its lands. It contends that it
aMows politics to intrude into the manage-
ment of university affairs. However, if the
trust fund ror university lands is fully com-
pensated at the appraised value of the proP-
erty, as Lassen requires, it is difficult 1o
imagine how the Ie?|s|ature can have any
impact on universify policy or academic
freedom.’2

Thus ive hold that the legislature hut! the
power to dispose of the land in question.
IV Remedy

[3% Thu trial court held that the portions
of AS 4120210(11) which, included universi-
ty land in the park were invalid, and reject-
ed the remedy of inverse condemnation and
either monetary damages for the taking of
the university land or an exchange of lands
having an equal fair market value, In the
trial court's view, the rem,ed¥ of inverse
condemnation would result in the [udmarr
"injecting itself unnecessarily into the polit-
ica s?here“ and could force an unantlmt)at-
ed allocation of resources by the state.B

Il this case, il is clear that the requested dis-
posal was not made by the Department of Nat-
ural Resources because the land had been in-
eluded in the state park. There is no reason to
assume that this is a general problem or that
there is a likelihood of a recurring controversy
concerning the issue if the university is com-
pensated. Therefore, we do not believe the
issue is ripe for review. See Jetfe.son v. ,4s-
plund. 458 P 2d 095, 909 (Alasku 191)9) (regard-
ing declaratory judgments).

13. One commentary argues that inverse con-
demnation should nut be an available remedy
when the state’s taking is a purely nonphysical,
regulatory ne. The only remedy that should
be available, according to tins view, is declara-
tory or injunctive relief invalidating the statute:
otherwise, legislatures would become reluctant
til try new approaches to land use problems
because the state or municipality might sud-
der.lv find itseit hanle for numer'itis damage
claims  This would not <)ccur if :he law were
T.er*i; declared .in.md rurtnenr.ore. invau-
datti ¢ ihe law ‘'.eaves it to :ne .egisiaiure to
delen me wneiiw t wishes to reenact a sme-
ar .aw -aan the ler.nn cnowiedue mat .t wiii
now ita* * j c.jc su—.i-mi.-g -=rit ?"rra'.t:ng

e m m

a
13 -V5%s



1*

rra

Alaska 64 PACIFIC REPORTER- 2d SERIES

While there is some merit to the argument
in the context of a private damalge action,
we beiieve that it s inapplicable in this
case. If camapes are awarded here, it will
at the most, involve a transfer of either
lands or funds from one governmental enti-
ty lo another. Moreover, -the legislature
has nearly total control over appropriations
to the.university. Thus, there is no issue of
the allocation of resources hetween the pri-
vate and public sectors.

It is also logical to assume that the legis-
lature intended to compensate the universi-
IK for the loss of its land. This view gives
the statute creating Chugach Slate Park a
reading that is in accord with the well
recognized canon of statutory construction
that, when possible, legislation should he
construed in a way that upholds its v VJity.
See 1C. Sands, Sutherland Statutory Con-
struction § 201 (4th ed. 1972

The New Jersey Supreme Court based a
decision on this rationale in Lomarch Corp.
v. Mayor of Englewo>d 3l N.J. 10§ 257
A2d SSI ngGS)._ Rati er than declare a
statute that provided fo. reserving private
land for parks invalid, the court concluded
that the statute should lie construed in such
a way that it required compensation, even
though the statute and a municipal ordi-
nance enacted under it did not mention the
subject. cf. Maryland-National Capital
Park $ Planning Commission V. Chadwick.
2CMd. 1 -IbA20 24 25051979) (striking
down a plan similar to New Jersey's on the
?round that the regulation constituted a
taking and was therefore unconstitutional
in that it failed to award anY compensa-
tion;. We do not decide whether we will
follow Lomarch in an action by a private
property owner Mbut we do find its reason-
mgi appropriate in this case where no pri-
vate damage actions are involved.

Thus, it is necessary to rem: -d this ease
to determine the .rlue of the lands taken.
We conclude that the university should re-
ceive the full appraised value t* the land

an inverse condemnation action plates tlie allo-
cation of public fsotirr-s into the hands of the
privau Ir . tins  *vui -s<C == r:r.;Aion

7) ~ii i r.m Lt Vivdi\ of a
/'(mrung O’.V'n.nut. Lt Star .. Rev | I'f.] (JI»~4l

that was placed in the park. The applicable
date bn which the fair market value of the
land should be determined is the date the
Chugach State Park act was enacted. This
is ir. accordance with our holding that the
statute which created Chugach tate Park
required compensation, and with our deci
SI0N 1N City of Anchorai € V. Nesbett, 50
P.2d 134 1334-3 (Alaska 1975). Finally,
we believe the parties should be given an
election to pay monetarg damages or ar-
range a mutually agreeable land exchange.

V. Attorney’s Fees

Following judgment, the university
moved in the superior court for an award of
71619600 in attorney’s fees incurred in de-
fendmg the underlying action. The court
granted a partial mivard of $1500000 The
state raises nu lerous objections to the
court’s award of attorney’s fees: that the
university waived its H?h'[ to recover attor-
ney's fees hy fa||_|n.([q 0 comply with the
requirements of Civil Rule 79(3) that a cost
bill be filed within ten days of judgment,
and by failing to set forth the charﬁes
incurred with sufficient [‘Jart!cularlt?/; that
the court's award of substantially full attor-
ney's fees was unreasonable and an abuse
of “discretion; and that one state agency
should not > ordered to pay attorney's fees
to another state agency.

|9 Initially, the state argues thit the
trial court erred in refusing to applv the
requirements of Civil Rule 79(g) to the uni-
versity's request for attorney’s fees. Civil
Rule 79() provides in part:
_ “Within 10 days after the entry of
judgment, a party entitled to costs shall
serve on each of the other parties to the
action or proceeding a cost hill, together
with a notice when application will Pe
made to the ih-rk to tax costs. The cost
bill shall dlstmctlkl set forth each item
claimed in order that the nature of the

141 As, no:ed t.mpuch invoked coinpins.v.ion
0 private property owners.
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charge can be readily und* rif.ocii...,
Failure jf a party to serve a cost bill and
notice as required by this subdivision
shall be construed as a'waiver of his right
to i cover costs."

The state, contends that the university
waived its right to recover attorney's fees
by its failure to comply with the require-
ment that a cost bill be served within ten
days of judgment. The university filed its
request for attorney's fees in the superior
court thirteen days after judgment. The
trial court ruled that it would be unfair to
treat any delay in fifing tho motion for
attorney's fees” as a walver (cmn% Civil
Rule 94), given the established position of
the suBenor court in the Third Judicial Dis-
trict that the procedures in Rule 79 do not
govern Rule & motions for attorney's fees.

We have never directly addressed the
?uest_lon of whether a request for attorney’s
ees is governed by the procedural require-
ments of Rule 79" However, on two occa-
sions we have intimated that Rule 7 does
not govern attorney's fees, by considering
the Issue of attorniey’s fees after holdmg
that the right to recover costs was waive
for failure to establish compliance with
Rule 79(&. See Curran " Hastreiter, 5/9
P.2d 521 (Alaska 1978);5 m-B Contractin
Co. v. Davis, 80 P20 33 (Alaska 1965)

15 curran slates:

“Although appellees specify as error the
superior court's failure to award both costs
and attorney's fees, they request that (he
case be remanded only for a determination of
attorney's fees. There is no indication in the
record that appellees complied with Civil
Rule 79(a) which requires a party seeking
cosis to serve on each of the other parties
within 10 days after entry of judgment 'a cost
bill, together with a notice when application
will he made to the clerk to tax costs." The
rule also provides that '(flailure of a party to
serve a cost bill and notice as required by
this subdivision shall be construed as a waiv-
er of his right to recover costs ' Thus, appel-
lees have apparently waived their ngnt to
costs. See \f B Contracting Co., Inc. v. Da-
vi*. 199 PTId f.i.l, a'lfi-.TT iAlaska :9tioi. In
W 0 Comracnat!, user mvoKine Rule 7> u
o bar eonsteerauor: or j;i appeal as to cos;-,
'w'as ¢ urt cunsicereu the separate 'ssue «f
iltorr.ev s fees '

“>°JJ it idc

$o AS GHQOK ere..ties

Pij &

We conclude that, while attorney’s fees
are costs, b they are not covered by the
literal requirements of Civil Rule 79(b).77

[10,13] It is within the discretion of the
trial eourt to impose a time limit for the
filing for attorney’s fees. The Iriat court
ditl not abuse its discretion in this cruse by
permitting the request thirteen days after
the judgment.

[12]  When grantm?hattorney’s fees, the
trial court indicated that the amount re-
quested by the university, $1619000 was
reasonable due to the high quality and ex-
tensive nature of the v ork required, but it
felt constrained by this court's decisions to
?rant only a partial award. The state con-
ends that the amount awarded, $1500000
provides “substantially full attorneys fees"
and is per se unreasonable. In Moses v.
McGarvey, 614 P2d 1363 130 (Alaska
1980), we stated that “complexity may be
considered in determining the amount to lie
awarded, but that factor alone does not
justify the award of full fees."

We have consistently held that an award
of full attorney’s fees is "manifestly unrea-
sonable" in the absence of a bad faith de-
fense or vexatious conduct by the Iosmq
party. E. g. Davis v. Hullett, 587 P.2r

"Except as otherwise provided by statute,
the supreme court slull determine by rule or
order what costs, il' any. incluidin/; attorney
/ccs. shall he allowed the prevailing party in
any case " (emphasis added).

Alaska R.Civ P. 79(bi reads-

"Items Allowed as Costs. A party entitled
to costs may he jllowed premiums paid oil
and expenses of posting, undertakings, bonds
or security stipulations, where the same have
been furnished by reason of express require-
ment of law or on order of the court: the
necessary expense of taking Jeposition tor
use at trial and producing exhibits; the ex-
pense of service and publication of summons
or notices, and postage when the same are
served ny mad; filing tees and other charges
matte by -he clerx of the court md fees for
tratisrr.pts required n :ne tna; ot a case :n
*re superior court. In addition to me items
ailowea as costs ov aw- ami in these ruies. a
party snail oe ufcwcu my other expenses
nth.'sssar.iv._ncnmed ,r. truer m -manic j par-
ty to secure om- .'dhl accorded urn .;i the
action :r dfvce”-i: d
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Penney C0.. 512P.2d 575 Alaska

In Stepanov v. Gavrilovich, 34 P.2d 30
FAIaska 1979, an award of substantially
ut! attorney's fees was held lo k-"contrary
to the philosophy expressed in maivo. ...~

The attorney's fees awarded the universi-
ty are over ninety per cent of what it
requested, and there is no evidence that the
state's claim was frivolous, vexatious or de-
void of good faith. The award is excessive
and must be reduced on remand.B

[1314] Finally, the state sugdgests that
the court is ﬁrecluded from awar |n? attor-
ney’s fees when both parlies are stale enti-
ties, clalmln%]1 that the fees will ultimately
come from the same fund. This argument
was not presented to the superior court, and
therefore it need not he considered In any
ev nt, the argument is without merit. The
university is a corporation of independent
authority established by the Alaska Consti-
tution, article V11, sections 2and 3 It has
the statutory power to "sue and he sued" in
its own name, AS 1440040 and it is "an
instrumentality of the sovereign which en-
joys in some limited respects a status which
Is co-equal rather than subordinate lo that
of the executive or the legislative arms of
government.” University of Alaska v. Na-
tional Aircraft Leasing, Ltd.,, 5% P2d 121,
123 (Alaska (footnote omitted). At-
torney's fees would ho paid out of segregat-
ed appropriations given to each entity.
Each entity has an interest in preserving its
own funds, and the university, as the dpre-
¥a|||ng parly, is entitled to "an award of

6s.

In_conclusion, we affirm the trial court's
decision that the inclusion of university
lands in Chugach State Park by statute,
without compensation to the university, was
a breach of the federal trust. We hold,
however, that tile court erred in invalidat-
ing the statute. The proper remedy is to
permit an award in inverse condemnation.

18. The sune also argues thot the university
(ailed lo comply with the requirements ol Rule
7Wai ;hai a < hill “d-stairily s’ <arh
.op tiziriad ip hr ina: the i.v .rc o' the
viia.ge nr tie r.dily tiiV mu,id" On ie-
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\Ve aiso hold that the court erred ir. award-

ing substantially full attorney's fees against
the slate.

AFFIRMED in part, REVERSED in
part, and REMANDED.

BOOCHEVER, J.. not participating.

(0 t HMMERSS.)

Andrew KAGAK, Appellant,
V.
STATE of Alaska, Appellee.
No. 5228

Supreme Court of Alaska.
March 13 1961

Defendant was convicted in _S,u(|>cr|,or
Court, State of Alaska, Fourth Judicial Dis-
trict, Barrow, Jay Hodges, J., of assault
with a dangerous weapon and of shpotlng
with intent to wound. Defendant apjiealc
from sentence of 15-year term of imprison-
ment on the shooting with intent to wound
count. The Supreme Court held that in
view of fact that defendant during latter
stages of commission of a Prewous_armed
robbery offense had aimed loaded pistol at
police officer and pulled trlg%er, the pistol
misfiring, and in view of fact that defend-
ant had been out of jail only five months
when hi brandished loaded 12gauge shot-
gun at youn? girl, threatened to kill her,
and then shot another person in shoulder at
point blank range, 15-year sentence was not
maﬁp.roprlate on his conviction for shooting
with intent lo wound.

Affirmed.
ma|, tin univerﬁitmpould pinviitc 1in- si.lie

and the rourl viuh moll- «ampigie men's, m:
'.i[1Wi, brief >V.', jvt.ons of the
>N.led



Mental heaIth group

by Carol Murkowskl
Time* Writer

The Alaska Mental Heﬂlth Ass]o
ciation said Friday 1t wi sue
state for Possessron of one million
acres of
and and

ryst Income

fao heﬁ qan unless the state L eg-

IS ature moves to accommodate
a's mental healt needs
The announcemen

bIe suit — whic couﬁ amount to

From the notebook *
of Evangeline Atwood

May 8

1

The "Flying Carget deleﬁ -
tion takes ‘off for Washi g
hon dDC to lobby for staté-

Anchor e attorney Geor
Boney ?9 namedq Cy fe L?S-
tice o the state uHreme
Court by Gov. Keith Mill

f the possi-

earrestofanA ska Psychiatric
Institute pafient for the murderof
four ee lgers at Russian Jack

nn%s Par

e facts of thﬁ momrr%s

headlines . point up t route
we're faci sard Dr.
sons, a psychologist an
Eresrdento the
oclation. He and other assoclatjon
mem er "top e s hort of sayrng
the d ea sco ve been
vente
ties.

H?wever association director

h%tnataf Rt e ar e

former

"Theyfac there aren't more ter-
rible. things 8 enrn% In this com-

munity 1S almost a miracle," she
said.

Assocratron attornegl Jim Gott-
stein sard he hopes the threat of a

furt will force the Legislature to al-
nds to a now-empty men-

taf ealth trust.

The assocratron bases its case
onare ent%com lete surveyo
menta 3 needs In Alaska, and
tea gfrv failure of testate to
c rr Ith a 1956 grant from the
ed era gvernment

ey s
V lion. acres

d %vrt% the s ecr iatroda that |ts
|ncome e used men a
health programs. However for the

rm Par-
ental Healtl As-

y more a equate facrIr-

next 22 years, mentaI health lp
rams. were un ed se ara e%/
hile income_from mental

Iands were mixed with other state

n 1978 the Le%rslature made a
swap, removing the mental health
desr natron from the jand and es-
a (I; a_mental heaIAh tnist
und In It place. The 1ynd was to
b ed with 15 percent of state rev-

the money never came
throu h Now, Jim” Gottstein sa%
the Mental Health Association will
sue unless. the Ihegrslature agrees
to appropnate the“missing L5 per-
cent In reve

Hoyse brfs 151 and 152 and Sen-

Intro-
ced Jast year, and Woud bank
million “in the mental health

frust fund. That would cover thg

amount that should have flowe
|nto the endowment fund since it

%82 bills 710 and 711 Were

gﬂ ‘e Ala]fka Mental Health Asso-

cratronw Sue for ! recreatrop
tetrust and administration of the
roceeds |n accordance with the
ental Health Lands Enabling

Act," said Jim Gottstejn, a mem-,

her theassocratron board
It came to K'll, we wo d

sa thest te vioWte he trust,”
The state. admits ta
re currenty vrolafrng federa

und we'd” sue for” compli
(f‘?fe group will be armed with

several attorney %enerals' 0 nrons
rnsu#]porto a[f tablished menta
-ealth trust fund 3 recent
court set}ement concernrng -
versity of Alaska, trust lands) | f
some compliance is not mad as-
sistant atto Fey genera Rod' Po-
ues Warne iSlators last ear
eeder gov rnment mi -
%a. blg to recarm th Iand
ow the site of parks, church
camps, a fish hatcher% the Eag e
Rrver Correctional  Center and

other facilities.

The assoclation also is armed
with a mental health needs assess-
ment survey it completed this

The report_said all public and

nvgte J) ch atric |Hg£trent beds

ein -and that’ asrgnr-
cant pro ortron of admissions for
inpatient carF result from the |nad-

equacy of aftercare services an0
the almost total lack of programs
which provide alternatives to hos-
prtal care.

The udx recommended
stren%thenrn laska m latric
InstitUte programs, estab shing an
f@fff essERoment o entl
lems of ?he%ﬁaska na |v¥a d%usth
communjties and develo m&r fa
communrtg/ -hased s stem fa te
natrvest Institytional care In-

rnﬁ half- wau ouses, sheltered

OPS sqclal activjty centers
an |nte mediate care for chronic
mental patients.
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